- ENTERED ON DOCKCT

UNITED STATES DISTRICT COURT FOR THEDATE é lqdq g
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,
Plaintiff,

No. 98CV0213H(E)

FILED

JUN181998

Phil Lombardi, Clerk
DEFAULT JUDGMENT U.S. DISTRICT COURT

V.

ALAN W. JUMP,

T Nt st it Nl Wm? St gt Naah

Defendant.

This matter comes on for consideration this Zé %day of

C;Z;;;7€3/ + 1998, the Plaintiff appearing by Stephen C.

Lewis, United States Attorney for the Northern District of
Oklahoma, through Loretta F. Radford, Assistant United States
Attorney, and the Defendant, Alan W. Jump, appearing not.

The Court being fully advised and having examined the court
file finds that Defendant, Alan W. Jump, was served with Summons
and Complaint on May 8, 1998. The time within which the Defendant
could have answered or ctherwise moved as to the Complaint has
expired and has not been extended. The Defendant has not answered
or otherwise moved, and default has been entered by the Clerk of
this Court. Plaintiff is entitled to Judgment as a matter of law.

IT IS THEREFORE ORDERED, ADJUDGED, and DECREED that the
Plaintiff have and recover judgment against the Defendant, Alan W.
Jump, for the principal amount of $1,183.99, plus accrued interest
of $333.33, plus interest thereafter at the rate of 8 percent per
annum until! judgment, plus filing fees in the amount of $150.00 as

provided by 28 U.S.C. § 2412 (a)(2), plus interest thereafter at the



-,

-

current legal rate of szf 2@433 percent per annum until paid, plus

e =

Uniktdd States District Jdage

costs of this action.

Submitted By:

Lo

LORETTA F ., RADFORD, OBA # 11158
Assistant United States Attorney
333 West 4th Street, Suite 3460
Tulsa, Oklahoma 74103-3809
(918)581-7463
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

JUANITA H. WRIGHT, )
)
Plaintiff, )
) /
vs. ) No. 97-C-698-K
)
CHRISTOPHER ALLEN HOGG, and )
BRUCE OAKLEY, INC., and LEGION )
INSURANCE COMPANY ) FILED
) , oy
Defendant. ) JUN Ly 100g
7 e Sl
JUDGMENT ~~ ~orilercous:

This action came on for jury trial, the Honorable Terry C. Kern, Chief District Judge,
presiding, and the issue having been duly heard and a verdict having been duly rendered,
IT IS THEREFORE ORDERED that the Plaintiff Juanita H. Wright recover of the

Defendants the sum of 80,000.00, with interest thereon at the rate provided by law.

ORDERED this /7 day of TUNE, 1998,

C,Z;@, _
TTERRY C. KRN, CHIEF

UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

£:TERED ON DOCKET

WILLIAM INGRAM, ; oxte _Lo—1828
Petitioner, ) /

Vs, ) No. 98-C-29-K (J)

)

SUSAN MORGAN, Senior ) F I

Federal Prosecutor, ) LE Dl)
Respondent. )} JUN L 7 1998 Q/k

Phil Lombardi
ORDER U, D?sn%n%“(rj 'c':cc):L!r?quk

On January 12, 1998, PlaintirY filed a petition for writ of mandamus, seeking an order
directing Respondent to furnish at government expense copies of the transcripts or recordings of
Petitioner’s criminal proceedings, all indictments, all search and arrest warrants, all “scientific
findings or test results,” all written or recorded statements taken in the course of the prosecution’s
investigation and/or grand jury hearing and indictment, and all exhibits offered, whether received
or rejected. By order entered January 29, 1998 (#2),' the Court directed Plaintiff to cure several
identified deficiencies. Specifically, the Court directed Petitioner to provide sufficient number of
copies, summons and USM-285 marshal forms to serve Respondent. Plaintiff was also directed to
submit a motion for leave to proceed in forma pauperis pursuant to 28 U.S.C. § 1915(a), as
amended by the Prison Litigation Reform Act of 1996, Pub. L. No. 104-134, 110 Stat. 1321 (1996),

or submit the $150.00 filing fee by February 27, 1998. Thereafter, Plaintiff submitted a motion for

'Reference is to the docket number assigned to the document as filed in the Court record.

“The Tenth Circuit has held that a petition for writ of mandamus is a “civil action” for purposes of in forma pauperis
determination pursuant to 28 U.S.C. §1915(a). See In re; Washington, 122 F.3d 1345 (10 Cir. 1997),



leave to proceed in forma pauperis, and after review of the motion and the representations contained
therein, the Court granted his motion. However, pursuant to 28 U.S.C. §1915(b)(1), the Court
directed Plaintiff to pay an initial partial filing fee of $23.00 on or before May 6, 1998. As of the
date of this Ordef, Plaintiff has failed to pay the initial partial filing fee as ordered.

Because Plaintiff has failed to pay the initial partial filing fee or show cause in writing for

his failure to do so, the Court finds this mandamus action should be dismissed without prejudice.

ACCORDINGLY, IT IS HEREBY ORDERED that Petitioner's mandamus action is
dismissed without prejudice for failure to prosecute.

All pending motions are denied as moot.

SO ORDERED this /& day of}&, 1998,

TERRY C. KERN, Chief Judge
United States District Judge




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOFA L E D

JUN1C 1998/%/
DONALD GIBBS, o1l Lomhordi, Ol

SSN: 442-66-7044, COATSenaT

Plaintiff,

V. CASE NO. 97-CV-464-M /

KENNETH S. APFEL,
Commissioner of the Social Security

Administration, ENTERED ON DOCKET

paTEJUN 18 1998

T e St gt et et ' o ompmr mm i tmar

Defendant.

JUDGMENT

Judgment is hereby entered for Defendant and against Plaintiff. Dated

this /4 1/(day of Joae , 1998.

WY 24

FRANK H. McCARTHY —</
UNITED STATES MAGISTRATE JUDGE




UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICTOFOKLAHOMA ¥ I L E D

JUN 1 ¢ 1998

] \1 o i C! rk
Phil %‘?&S,é?'houm

DONALD GIBBS,
SSN: 442-66-7044,

5.8,

CAsEe No. 97-CV-464-M /

PLAINTIFF,
vs,

KENNETH S. APFEL,
Commissioner of the Social

Security Administration,’ ENTERED ON DOCKET

pare _JUN 18 1398

i e el S P

DEFENDANT.
ORDER

Plaintiff, Donald Gibbs, seeks judicial review of a decision of the Commissioner
of the Social Security Administration denying Social Security disability benefits.? In
accordance with 28 U.S.C. § 636(c)(1) & {3) the parties have consented to proceed
before a United States Magistrate Judge. Any appeal of this Order will be directly to

the Circuit Court of Appeals.
The role of the court in reviewing the decision of the Commissioner under 42

U.S.C. 8405(qg) is limited to determining whether the decision is supported by

! Kenneth S. Apfel was sworn in as Commissioner of Social Security on September 29, 1997,
Pursuant to Rule 25(d)(1) of the Federal Rules of Civil Procedure, Kennath S. Apfel should be
substituted for John J. Callahan as defendant in this suit. No further action need be taken to continue
this suit by reason of the last sentence of section 205(g) of the Social Security Act, 42 U.S.C. §
405(g},

2 Plaintiff’s October 3, 1994 application for benefits was denied initially and upon
reconsideration. A hearing before an Administrative Law Judge {ALJ) was held March 27, 1996, By
decision dated April 16, 1996, the ALJ entered the findings that are the subject of this appeal. The
Appeals Council affirmed the findings of the ALJ on March 7, 1997. The action of the Appeals Council
represents the Commissioner's final decision for purposes of further appeal. 20 C.F.R. §§ 404.981,
416.1481,




substantial evidence and whether the decision contains a sufficient basis to determine
that the Commissioner has applied the correct legal standards. Winfrey v. Chater, 92
F.3d 1017 (10th Cir. 1996): Castellano v. Secretary of Health & Human Servs., 26
F.3d 1027, 1028 {10th Cir. 1994). Substantial evidence is more than a scintilla, iess
than a preponderance, and is such relevant evidence as a reasonable mind might
accept as adequate to support a conclusion. Richardson v. Perales, 402 U.S. 389,
401, 91 S.Ct. 1420, 1427, 28 |..Ed.2d 842 {1971) {(quoting Consolidated Edison Co.
v. NLRB, 305 U.S. 197, 229 (1938}). The Court may neither reweigh the evidence
nor substitute its judgment for that of the Commissioner. Casias v. Secretary of Health
& Human Servs., 333 F.2d 799, 800 {10th Cir. 1991). Even if the Court might have
reached a different conclusion, if supported by substantial evidence, the
Commissioner’s decision stands. Hamifton v. Secretary of Health & Human Services,
8961 F.2d 1495 (10th Cir. 1992).

Plaintiff was born February 13, 1958 and was 38 years old at the time of the
hearing. [R. 25]. He claims to have been unable to work since July 1, 1989 due to
nervous disorder, back problems, chest pain and shortness of breath. [R. 31, 44, 73].

The ALJ determined that Plaintiff has impairments consisting of low average 1Q
of 84 and slight tremor in both hands but that he retains the residual functional
capacity (RFC) to perform a full range of light work, subject to limitations imposed by
those impairments. [R.16]. He found Plaintiff had no past relevant work {PRW) but
determined, based upon the testimony of a vocational expert (VE}, that occupations
exist in significant numbers in the economy that Plaintiff can perform and found that
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Plaintiff was not disabled as defined by the Social Security Act. [R. 16]. The case was
thus decided at step 5 of the five-step evaluative sequence for determining whether
a claimant is disabled. See Williams v. Bowen, 844 F.2d 748, 750-52 (10th Cir.
1988) (discussing five steps in detail).

Plaintiff asserts the ALJ's decision is not supported by substantial evidence.
Specifically, Plaintiff claims the ALJ's RFC determination and credibility findings are
not based upon substantial evidence and that the ALJ relied upon the vocational
expert’'s response to an incomplete hypothetical question in reaching his decision.
[Plaintiff’s Brief, p. 2].

For the reasons discussed below, the Court affirms the decision of the
Commissioner,

Plaintiff's First Statement of Error

Plaintiff contends that "[tlhere is no specific medical evidence in the record
supporting [the ALJ’s] finding" that he can lift 20 pounds and stand or walk 6 hours
out of an 8 hour workday. He states "it was established that [Plaintiff's] condition
was disabling due to severe hand tremors, back pain, breathing problems, chest pain
and limited mobility.” Yet, he points to no medical evidence in the record to support
this contention. It is well settled that subjective complaints alone are not sufficient
to establish disability. Thompson v. Sullivan, 987 F.2d 1482, 1488 (10" Cir. 1993).
While it is correct that, at step five, the Commissioner bears the burden of proving that

Plaintiff retains the RFC to do other work which exists in the national economy, it is




not the ALJ’s duty to become the claimant’s advocate. Henrie v. United States Dept.
of Health and Human Servs., 13 F.3d 359, 360-61 {10™ Cir. 1993).

In determining the Plaintiff's RFC, the ALJ relied upon a report dictated for the
Disability Determination Unit by William R. Grubb, M.D. as well as medical records
submitted by Plaintiff after the hearing from a chiropractor and a neurologist. [R. 12].
Dr. Grubb, who examined Plaintiff on October 31, 1994, reported Plaintiff’'s medical
history as given to him and found, upon physical examination, that Plaintiff had normal
range of motion with the exception of flexion of the lumbosacral spine of a slight
amount given his obesity and body habitus. [R. 93-99]. Dr. Grubb reported Plaintiff's
sensory and motor functions were intact, no focal motor or sensory deficits, normal
dexterity of gross and fine manipuiation and grip strength 5/5 bilaterally. {R. 94-95].
Plaintiff's gait appeared to be without pain or evident asymmetry or lack of balance,
adequate in terms of speed, stability and safety with no cogwheeling and taking
normal steps with normal balancing movements of his arms. [R. 95]. He noted the
presence of a very fine rest tremor affecting both hands but no gross or pill-rolling type
of tremor that disappears with activity. /d. Samuel H. Park, M.D., a neurologist, who
evaluated Plaintiff on September 15, 1995, reported focal dystonia in the left hand
intermittently and recommended EMG and nerve conduction studies to rule out
significant nerve entrapment. He stated that "[blecause of the occasional nature of
the dystonia, | do not believe any further invasive management will be necessary from
the neurological point of view." He suggested a treatment plan, such as a Botox
injection program, "if the dystonia gets more frequent.” [R. 117]. Dr. Park also noted
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mild tremor in the hands and a lumbar strain with soft tissue injury and recommended
physical treatment at the lumbar level. /d. A handwritten note from Plaintiff’'s
chiropractor dated October 12, 1995, stated Plaintiff had received care for a back
condition and under remarks: "No lifting, stooping, bending, twisting, reaching,
climbing or sitting for extended periods." Notes from the OSU Health Care Center,
dated November 9, 1995 indicate that lab test results, including a chest x-ray and
EKG, appeared within normal limits. [R. 131, 134, 137]. Treatment notes from the
UMA Internal Medicine Clinic, dated July 3, 1996, indicate Plaintiff was seen for chest
pain which was thought to be esophageal in nature. [R. 142]. Plaintiff did not report
for the scheduled barium swallow test on July 9, 1996. [R. 141, 145].

Contrary to Plaintiff’s contention, this is not a case in which the ALJ relied upon
"the absence of evidence” to reach his decision. See Thompson v. Sulfivan, 987 F.2d
1482, 1491 (10™ Cir. 1993}. The ALJ described the evidence in the record upon
which he based his conclusion that Plaintiff could perform work at the light exertional
level with the limitations set forth in his findings. This evidence included all the
medical evidence and Plaintiff’s testimony. The ALJ was entitled to consider that
Plaintiff had not sought medical treatment for the problems he asserted caused his
disability and that Plaintiff was taking no medication for the pain he alleged rendered
him disabled. See Kepler v. Chater, 68 F.3d 387, 391 (10" Cir. 1995) (factors to be
considered by ALJ in assessing credibility include extensiveness of attempts (medical
or nonmedical) to obtain relief and frequency of medical contacts). The ALJ explained
his reasons for discounting Plaintiff’s pain allegations, including the objective medical
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evidence, lack of medication for severe pain, infrequency of medical treatment, his
prior work record, his daily activities and his demeanor at the hearing. The ALJ
appropriately discussed in detail the evidence that led him to believe Plaintiff's
condition is nof as severe as he alleged. To the extent Plaintiff seeks to challenge the
weight the ALJ gave to the evidence, his argument must fail. The Court will not
reweigh the evidence. Casias v. Secretary of Heaith & Human Servs., 933 F.2d 799,
800 (10™ Cir. 1991). It is for the Commissioner to decide what weight to accord
various medical reports. Johnsor v. Bowen, 864 F.2d 340 {5th Cir. 1988}, (declining
to reweigh the evidence to determine which of two conflicting examiners’ reports to
accept). The Commissioner, not the courts, has the duty to weigh the evidence,i
resolve material conflicts in the evidence and decide the case, Johnson,' id., {citing
Chaparro v. Bowen, 815 F.2d 1008 (5th Cir. 1987)). See also Brown v. Bowen, 801
F.2d, 361 (10th Cir. 1986) and Ellison v. Sullivan, 929 F.2d 534 {10th Cir. 1990).
The Court finds Plaintiff's first allegation of error without merit.
Plaintiff's Second Statement of Error

Plaintiff contends the ALJ failed to include all his true limitations in the guestion
he posed to the vocational expert witness {VE), rendering his reliance upon the
testimony of the VE improper. This argument is also without merit.

In posing a hypothetical question, an ALJ need only set forth those physical and
mental impairments which are accepted as true by the ALJ. See Talley v. Sullivan,
908 F.2d 585, 588 (10th Cir. 1990}, The Court finds that the restrictions expressed
by the ALJ in the hypothetical posed to the vocational expert and upon which the

6




disability determination is based, are supported by substantial evidence. The Court
finds that the ALJ's hypothetical questions to the vocational expert and his reliance
upon the vocational expert’s testimony in his decision were proper and in accordance

with established legal standards.

Conclusion
The ALJ’s decision demonstrates that he considered all of the medical reports
and other evidence in the record in his determination that Plaintiff retained the capacity
to perform a full range of light work subject to a low average iQ of 84 and a slight
tremor in both hands. The record as a whole contains substantial evidence to support
the determination of the ALJ that Plaintiff is not disabled. Accordingly, the decision
of the Commissioner finding Plaintiff not disabled is AFFIRMED.

Dated this /éﬂday of _Jouane , 1998.

/i
RANK H. McCARTHY
UNITED STATES MAGISTRATE JUDGE




IN THE UNITED STATES DISTRICT COURT FOR TF I L E D

NORTHEEN DISTRICT OF OKLAHOMA

JUN 17 1998
JUDY DeSELM, d/b/a PRECISION
CUT, Phii Lombardi, CI
U.S. DISTRICT COURT
Plaintiff,

PRECISION CUTS, INC., a
corporation, and R. LEE

ENTERED ON DOCKET
ROGERS,

oare_ JUN 18 1998

)

)

)

)

)

vs. ) Case No. $8-CV-233-BU(E) /

)

)

)

)

)
Defendants. )

ORDER

On March 25, 1998, Defendants, Precision Cuts, Inc., and R.
Lee Rogers, removed the above-captioned case to this Courtlfrom the
District Court for Tulsa County, State of Oklahoma. In the Notice
of Removal, Defendants asserted that this Court had jurisdiction
over Plaintiff's claims and Defendants' counterclaims pursuant to
28 U.5.C. § 1331.

This matter now comes before the Court upon the motion of
Plaintiff, Judy DeSelm, d/b/a Precision Cut, to remand this action
to the District Court for Tulsa County. Plaintiff contends that
she has only alleged state law claims (libel, slander and business
interference) in her Petition. She claims that her allegations
concerning the nulliﬁy of Defendants' trademark is consistent with
state law. In addition, Plaintiff asserts that the controversy
between the parties only involves a trademark filed with the

Oklahoma Secretary of State. Since there are no allegations




regarding the nullity of a federal registered trademark and no
relief sought under the Lanham Act, 15 U.S.C. § 1051, et geq.
Plaintiff maintains that her action dees not arise under federal
law, and therefore, the Court lacks subject matter jurisdiction
over this action.

Defendants, in response, contend that Plaintiff has pleaded
facts and asserted allegations sufficient to support a trademark
infringement claim under § 43{a) of the Lanham Act, 15 U.S.C. §
1125(a) . Defendants assert that § 43(a) doces not require federal
registration of a trademark. Defendants contends that § 43 (a) also
applies to non-registered trademarks. In addition, Defendant;
contend that Plaintiff has alleged a claim for trade libei under §
43(a) . According to Defendants, Plaintiff has artfully pleaded her
Petition to couch her federal claims in terms of state law.
Because Plaintiff's claims regarding the subject trademark are in
actuality federal claims, Defendants contend that removal was
proper. Defendants further contend that the Court has jurisdiction
over this action by virtue of their compulsory counterclaim brought
under § 43(a) of the Lanham Act.

In reply, Plaintiff contends that she has not stated a federal
cause of action in her Petition. Plaintiff asserts that she has
only pleaded facts entitling her to relief under Oklahoma law.
Plaintiff states that the punitive damages she requests are not

available under the Lanham Act. Plaintiff further asserts that




Defendants' counterclaim premised upon the Lanham Act does not vest
the Court with jurisdiction.

A defendant may remove an action to federal court only if the
district court has "original jurisdiction" over the action. 28
U.5.C. § 1441(a). IZ the federal court lacks diversity
jurisdiction over the lawsuit, the defendant must establish that
the action "arises under" the Constitution or laws of the United
States in order to remove the case from state cour:t to federal
court. 28 U.S.C. § 1331. 1In deciding whether a suit arises under
federal law, the court is guided by the "well-pleaded complaint*®
rule, under which a suit arises under federal law "only when thé
plaintiff's statement of [her] own cause of action shows that it is

based" on federal law. Louisville & Nashville R.R. v. Mottley, 211

U.S. 149, 152 (1908). The plaintiff's anticipation of a defense
based on federal law is not enough to make the case "arise under®
federal law. Id. Nor is a defendant's assertion of a federal
defense, such as the federal preemption of the state law on which
plaintiff's «claim is based, a proper basis for removal.

Metropolitan Life Ins. Co. v. Taylor, 481 U.S. 58, 63 (1987). This

is true even if both parties that the only issue for decision in a

case is the validity of a federal preemption defense. Franchise

Tax Bd. v. Construction Laborers Vacation Trust, 463 U.S. i, 12

{1983) . .The plaintiff is master of the complaint and may avoid

federal jurisdiction by relying exclusively on state law.




Caterpillar, Inc. v. Williams, 482 U.S. 386, 392 (1987).

Plaintiff's Petition, on its face, only alleges state law
claims. Although the Petition sets forth facts which might be cast
as a violation of either state or federal law, Plaintiff, as master
of her complaint, has chcsen to rely upon state law. Based upon
the face of Plaintiff's Petition, the Court lacks subject matter
jurisdiction over this acticn.

The analysis, however, does not end with the examination of
Plaintiff's Petition on its face. Under the "artful pleading"
doctrine, a plaintiff may not defeat removal by failing to plead
federal questions that are essential elements of the plaintiff'g
claim. Franchise Tax Bd., 463 U.S. at 22. Similarly, rémoval is
permitted when the plaintiff's right to relief requires resolution
of a substantial question of federal law. Id. at 13.

The "complete preemption" doctrine has been referred to as a
corollary, Caterpillar, 482 U.S. at 393, or an exception, Cklahoma

ex rel. Oklahoma Tax Comm'n v. Wvandotte Tribe, 919 F.2d 1449, 1450

(10%" Cir. 1990), cert. denied, 501 U.S. 1219 (1991), to the well-
leaded complaint rule. When the doctrine is properly invoked, a
complaint alleging only a state law cause of action may be removed
to federal court on the theory that federal preemption makes the
state law claim "necessarily federal in character." Metropolitan

Life, 481 U.S. at 63-64.

In the removal context, the complete preemption doctrine has
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been applied primarily in two situations-claims alleging a breach
of a collective bargaining agreement under section 301 of the Labor

Management Relations Act, 2% U.S.C. § 185(a), Avco Corp v. Aero

Lodge No. 735, 390 U.S. 557 (1968), and for claims of benefits or

enforcement of rights under the Employee Retirement Income Security
Act, 29 U.S.C. § 1132(a) (1) (B), Metropolitan Life, 481 U.S. at €3-
67. However, it has also been applied to actions for possession of
Native American tribal lands and actions under the Railway Labor

Act. 16 Moore's Federal Practice, § 107.14(4) (b) (3d ed. 1598) .

Defendants, in their response brief, have not cited to any
cases where the courts have held that the Lanham Act completely
preempts state law. Cases which have addressed the issue have

found otherwise. La Chemise Lacoste v. Alligator Co., Inc., 506

F.2d 339 (3d Cir. 1974), cert. denied, 421 U.S. 937 (1975) ; Gateway

2000, Inc. wv. Cyrix Corp., 942 F. Supp. 985 (D. N.J. 1996);

Passalacqua Corp. v. Restaurant Management IT, Inc., 885 F. Supp.

154 (E.D. Mich. 1995). Based upon these authorities, the Court
finds that the "complete preemption" doctrine is inapplicable to
this case and that the "well-pleaded complaint" rule controls.

As to Defendants' contention that the Court may exercise
removal jurisdiction by virtue of their federal counterclaim, the
Court finds such contenticn to be without merit. A defendant may
only remove a state action on the basis of claims brought against

them and not on the basis of counterclaims asserted by them. 14A
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Wright, Miller, & Cooper, Federal Practice and Procedure, § 3731

(2d ed. 1985); 16 Moore's Federal Practice, § 107.14(3) (a) (vi) (3d

ed. 1998) . Therefore, the Court finds that Defendants®
counterclaim may not support removal of Plaintiff's action.

In conclusion, Plaintiff has chosen to litigate this matter
under state law and to forego whatever claims might exist under
federal law. The Court is bound to respect Plaintiff's well-
pleaded complaint. Because the Court lacks subject matter
jurisdiction over Plaintiff's Petition, the Court finds that remand
is required under 28 U.S.C. § 1447 (c).

Accordingly, Plaintiff's Motion to Remand (Docket Entry #3) ig
GRANTED. The Clerk of the Court is DIRECTED to effect tﬁe remand
of this action to the District Court for Tulsa County, State of
Oklahoma.

Entered this Il day of June, 1998,

UNITED STATES DISTRICT




CWK/cac UNITED STATES DISTRICT COURT FOR THE E I L E
NORTHERN DISTRICT OF OKLAHOMA JUN 1K 1998

THE WILLOWS CONDOMINIUMS Phil Lombardi, Clerk
OWNERS ASSOCIATION, INC., U.S. DISTRICT COURT
Defendant,

VS.

Case No. 98 CV 0203B (I/

ENTERZD ON DOCKET

DATE /0"//7’7%

UNITED STATES OF AMERICA on

behalf of THE SECRETARY OF

HOUSING AND URBAN DEVELOPMENT
OF WASHINGTON, D.C., His Successors
and Assigns,

vvvvvvvvvvvvvv

Plaintiff,

NOTICE OF STIPULATION FOR DISMISSAL WITH PREJUDICE

Pursuant to Federal Rules of Civil Procedure 41(a)(1)(i), it is hereby stipulated by the
parties hereto, The Willows Condominiums Owners Association, Inc., and The United States of
America on behalf of the Secretary of Housing and Urban Development of Washington, D.C., his
successors and assigns, by and through their appointed attorneys, that the above entitled action be
dismissed, with prejudice, for all claims the Plaintiff may have against the Defendant as of the date
of the filing of this Dismissal, each party to be responsible for its own costs and attorney fees
incurred herein,

DATED this //#h day of June, 1998.

LAYO& CLARK & KAISER, PL.LC.
By; L&(k

Curtis W. Kaiser OBA # 4856
Pratt Tower - 6th Floor

125 West 15th Street

Tulsa, Oklahoma 74119-3821
(918) 583-5538




DATED this (@ day of June, 1998.

FAUSERS\CWI\WILLOWS\WNOTICE.DIS

Phil Pinnell OBA #7169
Assistant United States Attorney
333 West 4th Street, Suite 3460
Tulsa, Oklahoma 74137

(918) 581-7670



CHTCRED ON BOLKE

DATE /0'17’4X

UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICTOFOKLAHOMA F I L E D

JUN 161998 /

Phil Lomb
u.s. mS'rmacr{'j iégt,ﬁ#

/e,

DELMER AND BARBARA ENGLES,
Plaintiffs,

v. Case No. 98-CV-0179-K (E)
THOMAS M. MADDEN CO, AN
_ ILLINOIS CORPORATION;

AMERICAN INTERNATIONAL
COMPANIES, A NEW YORK
CORPORATION LICENSED TO DO
BUSINESS IN THE STATE OF
OKLAHOMA;

NATIONAL UNION FIRE INSURANCE
CO. OF PITTSBURGH IS LICENSED
TO DO BUSINESS IN THE STATE OF
OKLAHOMA;

THE LAW FIRM OF RHODES,
HIERONMYUS, JONES, TUCKER, AND
GABLE OF TULSA, OKLAHOMA;

DISTRICT JUDGE DEBORAH
SHALL.CROSS TULSA COUNTY
COURTHOUSE,

Defendants.

\_—‘-_r\—/v\—tv\-«\-ﬁ\-ﬂvvvvvvwvvvvvvvvvvvvv

REPORT AND RECOMMENDATION
At issue before the Court are (1) Defendant Shallcross' Motion to Dismiss (Docket # 2) and
Defendants' Motion to Dismiss (Docket # 3). Having reviewed the brief5, it is hereby recommended

that the motions be GRANTED.



I. BACKGROUND

The circumstances of this case date back to 1990 when plaintiffs filed a lawsuit against
Thomas M. Madden Co., Atlas Utility Co., and Dykon, lnc. in Tulsa County District Court for
damages caused in the course of certain blasting operations incidental to construction of the Tupelo
Creek flood control pond. The 1990 state court suit was dismissed. Plaintiffs filed a second suit in
Tulsa County District Court on January 30, 1995 against Thomas M. Madden Co., Atlas Utility Co.,
Dykon, Inc., and Clayton Harold Collings;vorth. The 1995 state court suit, presided over by Deborah
Shallcross, District Judge of the Fourteenth Judicial District of the State of Oklahoma, ended in
mistrial.  Plaintiffs have now brought suit in United States District Court, naming Thomas M.
Madden Co. (“Madden”), American International Companies (*AlIC”), National Union Fire
Insurance Co. (“National Insurance”), Rhodes, Hieronymus, Jones, Tucker, & Gable, P.L.L.C.
(“Rhodes, Hieronymus”), and Judge Shallcross as defendants. Plaintiffs, who appear pro se, allege
that “federal and state constitutional laws” were violated by, in general, the defendants delaying
plaintiff’s suit from coming to trial and, in particular, Judge Shallcross ordering a mistrial in the
1995 state court suit. Plaintiff’s Petition and Request for Emergency Trial (Docket #1), at 2.
Plaintiffs do not name any specific statute as having been violated, but make general reference to the
Due Process Clause of the U.S. Constitution.

II. REVIEW

Plaintiffs allege that their federal and constitutional rights have been violated, making
reference to the guarantee of Due Process in the U.S. Constitution. Such an allegation would fall
under 42 U.S.C. § 1983, which forbids the deprivation of rights, privileges, or immunities secured

by the U.S. Constitution and laws by persons acting under color of state law.



The courts of the United States are courts of limited jurisdiction. Insurance Corp. of Ireland

v. Compagnie des Bauxites de Guinee, 456 U.S. 694, 102 S. Ct. 2099, 72 L. Ed. 2d 492 (1982). In
the present case, there is no complete diversity of citizenship. Therefore, in order for this Court to
have jurisdiction to hear plaintiffs’ claim, plaintiffs must establish that the subject matter of the claim
presents a federal question pursuant to 28 U.S.C. § 1331.' Defendants contend that plaintiffs’ action
must be dismissed for lack of subject matter jurisdiction and failure to state a claim,

The United States Supreme Court’s decision of Bell v. Hood, 327 U.S, 678, 66 S. Ct. 773,
90 L. Ed. 939 (1946) is instructive here, where the challenge to the Court's jurisdiction is also a
challeng= to the existence of a federal cause of action. In Bell, the court stated:

Jurisdiction, therefore, is not defeated as respondents seem to contend, by the
possibility that the averments might fail to state a cause of action on which
petitioners could actually recover. For it is well settled that the failure to state a
proper cause of action calls for a judgment on the merits and not for a dismissal for
want of jurisdiction. Whether the complaint states a cause of action on which relief
could be granted is a question of law and just as issues of fact it must be decided after
and not before the court has assumed jurisdiction over the controversy. If the court
does later exercise its jurisdiction to determine that the allegations in the complaint
do not state a ground for relief, then dismissal of the case would be on the merits, not
for want of jurisdiction. The previously carved out exceptions are that a suit may
sometimes be dismissed for want of jurisdiction where the alleged claim under the
Constitution or federal statutes clearly appears to be immaterial and made solely for
the purpose of obtaining jurisdiction or where such a claim is wholly insubstantial
and frivolous.

Bell, 327 U.S. at 682-683, 66 S. Ct. at 776 (citations omitted). Thus, where a determination of
subject matter jurisdiction is intertwined with a determination of the merits, a federal claim which

is not insubstantial, frivolous, or made solely for the purpose of obtaining jurisdiction requires the

Section 1331 provides that “[t]he district courts shall have original jurisdiction of all civil
actions arising under the Constitution, laws, or treaties of the United States.” 28 U.S.C. §
1331.



Court to recognize jurisdiction and proceed to a determination of whether plaintiff has stated a cause
of action on which relief could be granted. The undersigned, in accord with Bell assumes
jurisdiction and proceeds to a recommendation of whether plaintiffs have stated an actionable federal
claim.

In considering the sufficiency of the claim, the undersigned follows the familiar rule that “a
complaint should not be dismissed for failure to state a claim unless it appears beyond doubt that the
plaintiff can prove no set of facts in support of his claim which would entitle him to relief” Conley
v. Gibson, 355 U.S. 41, 45-46, 78 S. Ct. 99, 102, 2 L. Ed. 2d 80 (1957). Plaintiffs allege that Judge
Shallcross’ actions in regard to plaintiffs’ 1995 state court suit, over which Judge Shallcross
presided, violated plaintiffs’ constitutional rights. Judge Shallcross, however, is absolutely immune
from liabihty in this case.

The doctrine of judicial immunity is well-established. See Harlow v. Fitzgerald, 457 U.S.

800, 807, 102 8. Ct. 2727, 2732, 73 L. Ed. 2d 396 (1982). Judicial immunity applies to actions
brought pursuant to Section 1983. “[JJudges enjoy absolute immunity from liability under [Section]
1983--even when the judge allegedly conspires with private parties.” Hunt v. Bennett, 17 F.3d 1263,
1267 (10th Cir.), cert. denied, 513 U.S. 832, 115 S Ct. 107, 130 L. Ed. 2d 55 (1994). See also

Dennis v. Sparks, 449 U.S. 24, 27, 101 S. Ct. 183, 186, 66 L. Ed. 2d 185 (1980); Stump v.

Sparkman, 435 U.S. 349, 356, 98 S. Ct. 1099, 1104-1105, 55 L. Ed. 2d 331 (1978); Pierson v. Ray,

386 U.8.547,554,87S. Ct. 1213, 1218, 18 L. Ed. 2d 288 (1967); Van Sickle v. Holloway, 791 F.2d

1431, 1435 (10th Cir. 1986) (“[I]t is well settled that the doctrine of judicial immunity is applicable
#

in actionj./ .. that are brought pursuant to [Section] 1983”).



The principal value of judicial immunity is not the protection of individual judges, but the
benefit to the public, “whose interest it is that the judges should be at liberty to exercise their
functions with independence and without fear of consequences.” Pierson, 386 U.S. at 554,878S. Ct.
at 1218. The Tenth Circuit has set forth the following standards for determining whether judicial
immunity applies to a particular action:

The appropriate inquiry in determining whether a particular judge is immune is

whether the challenged action was “judicial,” and whether at the time the challenged

action was taken, the judge had subject matter jurisdiction See Stump, 435 U.S. at

356,98 5. Ct. at 1104-05. Stated differently, judges are liable only when they act in

“clear absence of all jurisdiction”; they are absolutely immune even when their action

is erroneous, malicious, or in excess of their judicial authority. 1d. at 356-57, 98 S.

Ct. at 1104-05.

Van Sickle, 791 F.2d at 1435,

The undersigned finds that Judge Shallcross’ actions in regard to plaintiffs’ 1995 state court
suit, including the order of mistrial and any alleged delay, were judicial acts in a case within her
Jurisdiction. Accordingly, the doctrine of judicial immunity shields Judge Shallcross from any
possible liability in this case, and the undersigned recommends that the case against her be
dismissed.

Nor do plaintiffs state a valid claim against any of the remaining defendants. As stated
above, plaintiffs’ allegations most closely resemble a claim brought pursuant to Section 1983. To

have an actionable claim under Section (983, a plaintiff must establish (1) that the actions

complained of were made by a person acting under color of state law, and (2) that such actions



-

deprived the plaintiff of rights, privileges, or immunities secured by the Constitution or laws of the
United States.” Davis v. Odin, 886 F. Supp. 804, 808-809 (1. Kan. 1995).

There is no factual contention in plaintiffs’ complaint that in any way supports a finding that
Madden, AIC, National Insurance, or Rhodes, Hieronymus are state actors or acted under color of
state law.> From what may be learned from the complaint, Madden is the private contractor which
ran the construction operation that allegedly damaged plaintiffs, AIC and National Insurance are
private insurance companies which were involved in the state court litig‘ation by virtue of a contract
to insure Madden, and Rhodes, Hieronymus is the law firm which represented the insurance
companies in the state court litigation. The actions of Madden, AIC, and National Insurance in the

state court suit cannot be said to have been under color of state law. See Taylor v. Nichols, 558 F.2d

561, 564 (10th Cir. 1977). Nor were the actions of Rhodes, Hieronymus in representing Madden,
AIC, and National Insurance in the state court litigation under color of state law. See Phillips v.

Gisher, 445 F. Supp. 552, 554 (D. Kan. 1977) (“[Alttorneys who participate in state court litigation

A claim of conspiracy under 42 U.S.C. § 1985 requires that defendants have conspired for the
purpose of depriving, either directly or indirectly, any person or class of persons of equal protection
of the laws, or of equal privileges and immunities under the laws. Section 1985 does not specifically
require that a defendant have acted under color of state Jaw. However, Section 1985 does require
that a defendant’s action be motivated by some class-based, nvidiously discriminatory animus. See
Griffin v. Breckenridge, 403 U.S. 88, 102, 91 S. Ct. 1790, 1798, 29 L. Ed. 2d 338 (1971); Dixon v.
City of Lawton, 898 F.2d 1443, 1447 (10th Cir. 1990). To the extent plaintiff’s claim is brought
under Section 1985, the claim fails because plaintiffs’ complaint in no way alleges any class-based
discriminatory animus.

While Fed. R. Civ. P. 8 eliminated the requircment of detailed fact pleading, the rule still demands
that a complaint be of sufficient detail that it “give[s] the defendant[s] fair notice of what [plaintiffs’]
claim is and the grounds upon which it rests.” Conley, 355 U.S. 41,47, 78 S. Ct. 99,103, 2 L. Ed.
2d 80 (1957). Here, the complaint presented by plaintiffs may very well run afoul of this latter
requirement; but, in light of plaintiffs’ pro se status, the undersigned has construed the complaint
as liberally as possible in order to rule on the facts and law that would have been implicated by a
better pled complaint.



do not act under color of law.”) The undersigned recommends a finding that plaintiffs’ complaint
fails to state a claim upon which relief may be granted and, therefore, must be dismissed in accord
with Fed. R. Civ. P. 12(b)(6).
1. CONCLUSION
Upon careful review of the complaint and subsequent briefs, for the foregoing reasons, the
undersigned recommends that Defendant Shallcross' Motion to Dismiss (Docket # 2) and
Defendants' Motion to Dismiss (Docket # 3) be GRANTED.,
IV. OBJECTIONS
The District Judge assigned to this case will conduct a de novo review of the re2ard and
determine whether to adopt or revise this Report and Recommendation or whether to recommit the
matter to the undersigned. As part of his review of the record, the District Judge will consider the
o parties’ written objections to the Report and Recommendation. A party wishing to file objections
must do so within ten days after being served with a copy of the Report and Recommendation. See
28 U.S.C. § 636(b)(1) and Fed. R. Civ. P. 72(b). The failure to file written objections may bar the
party failing to object from appealing any of the factual or legal findings in this Report and
Recommendation that are accepted or adopted by the District Court. See Avyala v. United States, 980

F.2d 1342 (10th Cir. 1992); Niehaus v. Kansas Bar Ass’n., 793 F.2d 1159, 1164-65 (10th Cir. 1986)

(superseded by rule on grounds not relevant to holding on waiver of right to appeal).

v,
Dated this ZQ day of June, 1998,

CERTIFICATE OF SERVICE CLAIRE V. EAGAN_/
The undersigned certifies that a true copy UNITED STATES MAGISTRATE JUDGE

of the foregoing pleading was served on each

of the parties hereto by mailing the same to

t&eﬁ or to their attorneys of record on the
o Day of , 19 .
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_ IN THE UNITED STATES DISTRICT COURT -@ ’
FOR THE NORTHERN DISTRICT OF OKLAHOMA L

WILLIE & MARILYN GILBERT, ) oy { 79
as parents and next friend of their minor ) S ofo%a 98
daughter, TANYA GILBERT, et al., ) *97:9,0;32 o
. ) o
Plaintiffs, ) o Ry
)
V. ) Case No. 97-CV-20-H /
) CLASS ACTION
INDEPENDENT SCHOOL DISTRICT )
NO. 5 OF ROGERS COUNTY, a/k/a )
~INOLA PUBLIC SCHOOLS, ) ENTERED ON DOCKET
) .
Defendant. ) oate @ Lo 5F
JUDGMENT

This matter came before the Court on a motion for attorneys’ fees and costs by Plaintiffs.

The Court duly considered the issues and rendered a decision in accordance with the order filed
- on June 12, 1998.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that judgment is hereby
entered for Plaintiffs and against Defendant for attorneys’ fees and costs in the amount of
$18,915.41.

IT IS SO ORDERED.

This Lﬂ:iay of June, 1998.

Syén Erik Holmes
United States District Judge

o




UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

ENTERED ON pogkgr
DATE M

FILED

~

UNITED STATES OF AMERICA,
Plaintiff,

Y.

SHARON JEAN BORRELL aka Sharon Borrell; Phil Lo

COUNTY TREASURER, Osage County, mbardi, Clerk
Oklahoma; US. DISTRICT count
BOARD OF COUNTY COMMISSIONERS, '
Osage County, Oklahoma, /

)
)
)
)
)
MICHAEL WADE BORRELL aka Mike Borrell; ) JUN 15 1998 4
)
)
)
)
)
)
)

Defendants. CIVIL ACTION NO. 95-C-1169-H

This matter comes on for consideration this /% day of @E , 1998,

The Plaintiff appears by Stephen C. Lewis, United States Attorney for the Northern District of
Oklahoma, through Loretta F. Radford, Assistant United States Attorney; the Defendants, County
Treasurer, Osage County, Oklahoma, and Board of County Commissioners, Osage County,
Oklahoma, appear by John S. Boggs, Jr., Assistant District Attorney, Osage County, Oklahoma;
that the Defendants, Michael Wade Borrell aka Mike Borrell and Sharon Jean Borrell aka Sharon
Borrell, appear not, but make default.

The Court being fully advised and having examined the court file finds that the
Defendant, Michael Wade Borrell aka Mike Borrell, executed a Waiver of Service of Summons on
December 14, 1995; that the Defendant, Sharon Jean Borrell aka Sharon Borrell, was served with
Summons and Complaint on January 24, 1996 by certified mail, return receipt requested, delivery
restricted to the addressee; that the Defendant, County Treasurer, Osage County, Oklahoma, was
served with Summons and Complaint on November 29, 1995 by certified mail, return receipt

requested, delivery restricted to the addressee; and that the Defendant, Board of County




Commissioners, Osage County, Oklahoma, was served with Summons and Complaint on
November 29, 1995 by certified mail, return receipt requested, delivery restricted to the
addressee.

It appears that the Defendants, County Treasurer, Osage County, Oklahoma, and
Board of County Commissioners, Osage County, Oklahoma, filed their Answer on December 1,
1995; that the Defendants, Michael Wade Borrell aka Mike Borrell and Sharon Jean Borrell aka
Sharon Borrell, have failed to answer and their default has therefore been entered by the Clerk of
this Court.

The Court further finds that Michael Wade Borrell is one and the same person as
Mike Borrell and that Sharon Jean Borrell is one and the same person as Sharon Borrell.

The Court further finds that on March 2, 1995, Michael Wade Borrell filed his
voluntary petition in bankruptcy in Chapter 7 in the United States Bankruptcy Court, Northern
District of Oklahoma, Case No. 95-00577-W. On June 26, 1995, a Discharge of Debtor was
entered discharging debtor of all dischargeable debts. Subsequently, Case No. 95-00577-W,
United States Bankruptcy Court, Northern District of Oklahoma was closed on August 15, 1995.

The Court further finds that on February 20, 1996, Sharon Jean Borrell filed her
voluntary petition in bankruptcy in Chapter 7 in the United States Bankruptcy Court, Northern
District of Oklahoma, Case No. 96-00550-M. On July 2, 1996, the United States Bankruptcy
Court for the Northern District of Oklahoma entered its order modifying the automatic stay
afforded the debtor by 11 U.S.C. § 362 and directing abandonment of the real property subject to
this foreclosure action and which is described below.

The Court further finds that this is a suit based upon a certain mortgage note and
for foreclosure of a mortgage upon the following described real property located in Osage

County, Oklahoma, within the Northern Judicial District of Oklahoma:

2-




THAT PART OF THE WEST HALF OF THE NORTHWEST
QUARTER OF THE SOUTHEAST QUARTER OF THE
NORTHEAST QUARTER (W/2 NW/4 SE/4 NE/4) OF SECTION
THIRTY-TWO (32), TOWNSHIP TWENTY-ONE (21) NORTH,
RANGE TWELVE (12) EAST OF THE INDIAN MERIDIAN,
LYING WEST OF COUNTY ROAD, OSAGE COUNTY, STATE
OF OKLAHOMA, ACCORDING TO THE U.S. GOVERNMENT
SURVEY THEREOF,

The Court further finds that on January 5, 1987 Michael Wade Borrell and
Sharon Jean Borrell, executed and delivered to Charles F. Curry Company, their promissory note
in the amount of $38,717.00, payable in monthly installments, with interest thereon at the rate of
8.5 percent per annum.

The Court further finds that as security for the payment of the above-described
note, Michael Wade Borrell and Sharon Jean Borrell, husband and wife, executed and delivered
to Charles F. Curry Company a mortgage dated January 5, 1987, covering the above-described
property. Said mortgage was recorded on January 8, 1987, in Book 0708, Page 274, in the
records of Osage County, Oklahoma.

The Court further finds that on January 18, 1991, Charles F. Curry Company
assigned the above-described mortgage note and mortgage to the Secretary of Housing and Urban
Development. This Assignment of Mortgage was recorded on February 1, 1991, in Book 787,
Page 24, in the records of Osage County, Oklahoma.

The Court further finds that on February 1, 1991, Michael Wade Borrell and
Sharon Jean Borrell entered into an agreement with the Plaintiff lowering the amount of the
monthly installments due under the note in exchange for the Plaintiff's forbearance of its right to
foreclose. Superseding agreements were reached between these same parties on July 1, 1991,

June 1, 1992, January 1, 1993, July 1, 1993, January 1, 1994 and August 1, 1994,




The Court further finds that Defendants, Michael Wade Borrell aka Mike Borrell
and Sharon Jean Borrell aka Sharon Borrell, made default under the terms of the aforesaid note,
mortgage and forbearance agreements by reason of their failure to make the monthly installments
due thereon, which default has continued, and that by reason thereof Plaintiff alleges that there is
now due and owing under the note, mortgage and forbearance agreements, after full credit for all
payments made, the principal sum of $37,573.45, plus penalty charges in the amount of $13.16,

less $67.39 applied escrow funds, plus accrued interest in the amount of $6,341.87 as of
March 20, 1995, plus interest accruing thereafter at the rate of 8.5 percent per annum until
judgment, plus interest thereafter at the legal rate until fully paid, and the costs of this action
accrued and accruing.

The Court further finds that the Defendants,County Treasurer and Board of
County Commissioners, Osage County, Oklahoma, have a lien on the property which is the
subject matter of this action in the amount of $16.90, plus penalties and fees, by virtue of personal
property taxes. Said lien is inferior to the interest of the Plaintiff, United States of America.

The Court further finds that the Defendants, Michael Wade Borrell aka Mike
Borrell and Sharon Jean Borrell aka Sharon Borrell, are in default and therefore have no right,
title or interest in the subject real property.

The Court further finds that pursuant to 12 U.S.C. 1710(1) there shall be no right
of redemption (including in all instances any right to possession based upon any right of
redemption) in the mortgagor or any other person subsequent to the foreclosure sale.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the
Plaintiff, the United States of America, on behalf of the Secretary of Housing and Urban

Development, have and recover judgment in rgm against Defendants, Michael Wade Borrell aka




Mike Borrell and Sharon Jean Borrell aka Sharon Borrell, in the principal sum of $37,573 .45, plus
penalty charges in the amount of $13.16, less $67.39 applied escrow funds, plus accrued interest
in the amount of $6,341.87 as of March 20, 1995, plus interest accruing thereafter at the rate of
8.5 percent per annum until judgment, pius interest thereafter at the current legal rate of iﬁ %/
percent per annum until fully paid, plus the costs of this action accrued and accruing, plus any
additional sums advanced or to be advanced or expended during this foreclosure action by
Plaintiff for taxes, i