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IN THE UNITED STATES DISTRICT COURTH 1 4 &
"FOR THE NORTHERN "DISTRICT OF ORLAHOMA ,98
JAN 927 19

navdi, Clerk

UNITED STATES OF AMERICA, rﬁﬁlﬂ?ﬁmTcomﬂ

Plaintiff,
VS,

No. 90-CR-97-E //

LAQUITA LUELLEN

e e M i o mm M e N

Defendar_lt . ENTERED ON DOCK;T

JANZE 1338

ORDER DﬁTE

Now before the Court is the Motion for Sentence Modification
under 3582 Title 18 of the defendant Laguita Luellen.

The Court specifically notes that none of the provisions of 18
U.S.C. 83582 apply to this case. BAlthough Luellen requests relief
under §3582, her motion more appropriately is brought under 28
U.S.C. §2285. In the interest of jﬁstice, and noting that Luellen
is appearing pro se, the Court will treat this motion as one
brought pursuant to 28 U.S.C. §2255. However, since Luellen has
?reviously filed a 82255 wmotion, due to the Anti-terrorism and
Effective Death Penalty Act amendments to §2255, Luellen must séek

permission from the Court of Appeals to file this successive

motion. The Court of Appeals, in Coleman v. United States, 106

¥.3d 339, 241 {10th Cir. 1997}, has held: “when a . . . successive

§225%5 motion is filed in the district court without the
required authorigzation by this court, the district court should
transfer the . . . motion to this court in the interest of justice
pursuant to §1631."

accordingly, Luellen's Motion is transferred to the court of




- appeals for consideration of whether she can proceed with a

successive motion under §2255.

ORDERED this _22= day of January, 1998,

O. ELLISON, Senior Judgse
UNIYED S8TATES DISTRICT COURT




IN THE UNITED STATES DISTRICT COURT FOR THE @ L E B’
NORTHERN DISTRICT OF OKLAHOMA
JAN 2 8 1938

Phit .ombardi, Clark
1.8, DISTRICT COURT

UNITED STATES OF AMERICA,
Plaintiff,
v. No. 95=-CR-53~-B

JAVIER DIAZ, aka
Javier Diaz Cervantes, aka

ENTERZ =
Arturo Diaz, TERED ON DOCKET

pate _ JAN 25 1998

R e e il L S

Defendant.

. T bLQ,-"\ J/‘?f-g
Now on this 2 day of , WBOoF—this cause comes on

to be heard in the matter of the plaintiff's Motion for Leave to
Dismiss, without prejudice, the Complaint against defendant Javier
Diaz aka Javier Diaz Cervantes aka Arturo Diaz in the above styled
cause. The Court finds that said request ought to be granted and
the Indictment against defendant Javier Diaz aka Javier Diaz
Cervantes aka Arturo Diaz be dismissed, without prejudice, and the
warrant shall be recalled. |

IT IS SO ORDERED.

@ %ﬂms R. BRETT
ni

ted States District Judge




IN THE UNITED STATES DISTRICT COURT FOR THE
' NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA, ) ENTERED ON DOCKET

) JAN 2 9 1398
Plaintiff, ) DATE e
_ )

V. ) No. 97-CR-134—H/
)

YVONNE LEAH HOUSTON, )
) FILED

Defendant.

JAN 29 1998

- Phil Lombardi, Clg#
ORDER U.S. DISTRICT COURT

Now on this __&7" 7'§ay of Janwary, 1998 this cause comes on to be heard in the

- matter of the plaintiff's Motion for Leave to Dismiss, without prejudice, the Indictment

against defendant Yvonne Leah Houston in the above styled cause as the defendant is
successfully undergoing mental health treatment. The Court finds that said request ought

to be granted and the Indictment against defendant Yvonne Leah Houston is dismissed,

/%

SVEN E. HOLMES
United States District Judge

without prejudice.

~ IT IS SO ORDERED.
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e ~ IN THE UNITED STATES DISTRICT COURT
o C IN AND FOR THE NORTHERN DISTRICT OF OKLAITDMA

UNITED STATES OF AMERICA, ) ENTEREQ ON DOCKET
Pfafnzg[ﬁ j — AN 29 1998
. | ’j CASENO. 97 CRI32H o |
20820 Pt | .
‘ SE PAIR, ¥y _
| Defendants. j | L 5 b

JAN 29 1998

. Fhi Lomet: A
ORDER DISMISSING =~ US Drsm%’?’c%um

This matter came on for a pretrial and motion hearing on the 4" day of December, 1997, the
United States was represented by Johﬁ Russell, Defendant Eugene Q. Pair was represented by
attorney Stanley D, Monroe ar;d Defendgnt Diane Louise Pair was represented by attorney David C.
.P}n;llips, IIL .The parties reﬁched .an. égréerﬁent wheref)sé l.jeferid.ant.Euéene.(.):, Péir has ente.réd.into
an agrecment to enter a plea of guilty pursuant to Rule 11{e) (¢) 2 and the United States moves to
dismiss the federal indictment against Defendant Diane Louise Pair in exchange for the entrance of
a plea of guﬂty to an Oklahoma State charge L
v—IT IS THERFFORE ORDERED AD. IUDGED AND DECREED by the Court that the

indictment against Diane Louise Pair in the United States District Court in and for the Northern

District of Oklahoma filed ot September 9, 1997, is dismissed without prejudice.

44

TUDJE QF THE U.S. DISTRICT COURT
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.+ APPROVED BY:

AQ,MJ < /éz/ﬁiﬁ‘

David C, Phillips, I1I

‘OBA No. 13551

D. C. PHILLIPS & ASSOCIATES, P.C.
115 W. 3rd St.; Ste. 525

Tulsa, OK 74103

Ph: (918) 584-5062

Fax: (918) 585-1005

ATTORNEY FOR DEFENDANT DIANE PAIR

et oa—

John Russell, OBA # /23¢32

- Asst. U.S. District Attorney

and

Stephen C. Lewis, U.S. District Attorney
333 W, 4th Street, 3rd Floor

Tulsa, OK 74103 '

| ATTORNEYS FOR PLAINTIFF

onroe, OBA ¥ B35
. Main St., Ste. 600

Tulsa, OK 74103-4509 | |
ATTORNEY FOR DEFENDANT EUGENE PAIR




_ IN THE UNITED STATES DISTRICT COURT FOR THE F ILED
' NORTHERN DISTRICT OF OKLAHOMA ™ A)

JAN 27 1 :,:
STATES OF AMERICA ) Phil Lombardi, Clark
) U.S. DISTRICT OOURT
Plaintiff, ) :
) /
v. ) No. 97-CR-171-C
) .
JAMES LEVI EDMONDSON, aka )
“Black James”, “Fat Man" aka “Jim Leigh”, ).
; ) ENTERED ON DOCKET
Defendant, ) _ o
DATE JAN 2 O 1998
ORDER

Now on this Jﬁ day of January, 1998, this cause come§ on to be heard in the matter
of the plaintiff's Motion for Leave to Dismiss, without prejudice, Count Seven of the Indictment
against defendant James Levi Edmondson in the above styled cause. The COuft finds that said
request ought to be granted and Count Seven of the Indiétment againsf defendant James Levi
Edmondson is dismissed, without prejudice.

IT IS HEREBRY ORDERED, ADJUDGED AND DECREED, that pursuant to the motion
filed by the government on January 16, 1998 and o best meet the ends of justice, Count Seven

of the Indictment in the above styled case is hereby dismissed.

o lsd)

United States District Judge

IT IS SO ORDERED.




IN THE UNITED STATES DISTRICT COURT ©

fﬂj .. .. . FORTHENORTHERN DISTRICT OF OKLAHOMA ¥ L D
JAN 22 1998
UNITED STATES OF AMERICA, ) Phil Lombardi, Clark
) U.S. DISTRICT COURT
Plaintiff, )
)
Vs, ) Case No. 89-CR-149-E
. ) 96-C-1120-E
RODNEY ALAN SMITH, )
)
Defendant. ) ENTERED ON DOCKET
_ore JAN 27 1998
RDER
Now before the Court is the Motion Pursuant to 28 1U.S.C. §2255 to Vacate, 'Correct,' or Set
Aside Sentence Pursuant to 28 U.S.C. §2255 (Docket #16) of the Defendant Rodney Alan Smith.
g/\ : Smith was charged with Count 1, possession with intent __to _di_stﬁbute_ methamphetamine,

Count 2., maintainihg a house for iﬁe purpose of distributing a controﬂed substance, Count 3,
possession of a firearm during the commission of a drug trafficking crime, and Counts 4 and 3,
unlawful possession of firearms. On March 22, 1990, Smith entered a guilty plea as to each of the
crimes with which he was charged. He was sentenced to 168 months imprisonment on Counts 1,2,
4, and 5, and 60 months imprisonment Count 3, to run con'secut.ively to the rest of the sentence.

Smith, in this motion, argues that his sentence on Count 3 is illegal in light of Baiiev v, United

States, _ U.S. __ 116 S.Ct. 501, 133 L Ed.2d 472 (1995). In Bailey, the Supreme Court held

that conviction of a defendant for “use of a firearm” under section 924(c) requires “evidence sufficient

" to show an active employment of the ﬁfearm l:.-.y.a déféhdant;” | I.-Ie. élso aréues.that his cﬁunsel vﬁas
meffective with respect to the sentencing on methamphetamine charges because he failed to object

s/-\ to ;hg_typg:_ of mcthglmp_h.?ta_r;ﬁne for Whlch hé W@Sfé?ﬁt?ﬂcﬁdQ and because he failed to make certain

K




objections with regard to proof of the amount of methamphetamine. The government confesses as

" to the Bailey argument on Count 3, agrees that a hearing is necessary fo determine the type of

methamphetamine, and argues that Smith’s council was effective with respect to the amount of
methamphetamine,

Smith’s remaining arguments center around the alleged ineffectiveness of counsel in failing
to require the governmeht to prove the amount of methamphetamine, in failing to object to the use
of hearsay evidence on the issue of amount, and in failing to file a motion for discovery. The
ineffective assistance of counsel claims must be viewed under the Strickland test: 1) whether
defendant's attorney's performance was not reasonably effective and 2) whether defendant's defense
was prejudiced thereby. S;g’gk!@d v_Washington, 466 1.S. 668, 693, 104 S.Ct. 2052, 80 L.Ed.2d

674 (1984). Further, the Court must presume that counsel's performance was reasonably effective,

“the burden rests on the accused to demonstrate a constituttonal violation,” LS. v, Cronig, 104 S.Ct.

2039, 2046 (1984). Under the Stg’cidgnd rule the présurnption of effective representation is a strong
one. Indeed, “{jludicial scrutiny of counsel's performance must be highly deferential " Snjgkland,
104 S.Ct. at 2065. The Court must “presume that the challenged action might be considered sound
trial strategy.” Hatch v. State of Oklahoma, 58 F.3rd 1447, 1459 (10th Cir. 1995). Moreover, the
two part Strickland test applies to ineffective assistance of counsel arguments involving guilty pleas,
Hill v. Lockhart, 474 U.S. 52 (1985). |
Smith’s first challenge to his counsel is “predicated on counsel’s failure to object to the
findings based on a miscalculation of the amounts and dates this Court did find credible, and did use
to find that the thirty-six {36) ounce figure was accurate for sentencing purposes.” The Court does

not find that the representation of Smith with regard to the methamphetamine amounts was




“objecuvely unreasonable 7 Counsel wgorously opposed the ewdence put on by the govemment and N

e put on evi d ence on beha.lf Df' Smlth The Court made a crednblhty ﬁndmg, and a ﬁndmg of

amount, and defense counsel was in no way deficient. In addition, the amount was upheld on appeal.

The same is true with respect to the failure to object to the use of hearsay testimony when the
government’s witness testified about a “confidential informant.” A sentencing judge is not restricted
to information that would be admisible at trial.” 18 U.8.C. §3661.

Lastly, the failure to file a motion for discovery does not constitute ineffective assistance of
counsel. Smith fails to identify what evidence he thinks would have been produced with that motion.
Moreover, he does not demonstrate that the result of the sentencing would have been different if a
motion for discovery had been filed.

Smith’s Motion to Vacate, Set Aside, or Correct Sentence Pursuant to 28 U.S.C. §2255

- (Docket #16) is granted with respect to Count 3. With respect to the other charges, this matter is

ée.t.f.‘o:r”héaﬁn'g onj% 1N4S ‘7’!' , the ﬂqé day of 5”4@&’/}/ , 199§, at M to determine the
type of methhmpheta-mine involved. The Court rejects Smith’s arguments regarding amount. Smith
will only be entitled to resentencing on Counts 1, 2, 4 and S.if 'the. goverﬁme_nt_is _un.ab_le. to prove that
the substance involved was D-methamphetamine. The Court appoints the Federal Public Defender
to représent Smith on these issues relating fo resentencing.

o
IT IS SO ORDERED THIS % DAY OF JANUARY, 1998,

$ 0. ELLISON, SENIOR JUDGE
TED STATES DISTRICT COURT
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AO 245 S (Rev. 7/93){N.D. OKla. rev.} Sheet 1 - Judgment in a Criminal Case

- | UNITED STATESDISTRICTCOURT L
v ~ Northern District of Oklahoma  .yreren o 'Ji‘ml:T
- gy )
UNITED STATES OF AMERICA o TIATT B
v, | | Case Number 97-CR-131-001-K 4
RICHARD B. ALLEN | FILED
Defendant. JAN 97 1998 &)/
JUDGMENT IN A CRIN"NAL CASE o Phl! Lombardi, Clerk

{For Offenses Gommitted On or After Nbvember 1, 1987) U.S. DISTRICT COURT

The defendant, RICHARD B. ALLEN, was represented by Jim Fransein.

The defendant pleaded guilty October 20, 1997, to Count 1 of the Indlctment
Accordingly, the defendant is adjudged guilty of such count involving the following offense:

_ Date Offense Count
Title & Section Nature of Offense Concluded Number{s}
21 USC 841{a){1} Possession of a Controlled Dangerous 10/15/96 1

-, Substance Wlth Intent to Dlstrlbute

As pronounced on January 15, 1998 the defendant is sentenced as prov;ded in pages 2 through 5
of this Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984,

- It is ordered that the defendant shall pay to the United States a speual assessment of § 100 for
Count 1 of the Indictment, which shall be due immediately.

[t is further ordered that the defendant shall notify the United States Attbrney for this district within
30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and special
assessments imposed by this Judgment are fully paid.

Signed this the &3 day of P , 1998.

-/

O e

The HonorableA erry C. Kern, Chief
United States’District Judge

¢ efendant’s SSN: 333-38-5861
- ODefendant’'s Date of Birth: 04/26/46
Defendant’s residence and mailing address: 133 W. Kent, Broken Arrow OK 74012

I7
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AQ 245 S {Rev. 7/93}{N.D. Okla. rev.) Sheet 2 - [mprisonment

Judgment-Page 2 of B
g"“")efendant R!CHAHD B. ALLEN _
vase Number; 97-CR-131-001-K
IMPRISONMENT

The defendant is hereby committed to the custody of the Unlted Statés Bureau of Prisons to be
imprisoned for a term of 21 months.

The defendant shall surrender for service of sentence at the institution designated by the Bureau of
Prisons before 12:00 p.m. on February 16, 1998.

RETURN

I have executed this Judgment as follows:

Defendant delivered on to

at _ . .. ,witha cértified cbpy of' this Jljdﬂg:ﬁ'ent. )

United States Marshal

By

Deputy Marshal
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AO 245 5 (Rev. 9/37)iN.D. OKla. rev.) Sheet 3 - Supervised Release

Judgment--Page 3 of 5
? efendant. RICHARD B. ALLEN

<ase Number: 97-CR-131-001-K
SUPERVISED RELEASE

Upan release from imprisonment, the defendant shall be on supervised release for a term of three (3}
years. _

While on supervised release, the defendant shall not cormmit another federal, state, or {ocal crime;
shall not illegally possess a controlled substance; shail comply with the standard canditions that have been
adopted by this court {set forth below); and shall comply with the following additional conditions: .

1. The defendant shall report in person to the Probation Office in the district to which the defendant is released as soon as
possible, but in no event, later than 72 hours of release from the custody of the Bureau of Prisons.
2. if this judgment imposes s fing, spacial assessment, costs, or restitution obiigetion, it shall be a condition of supervised relgase

that the defendant pay any such fine, assessments, costs, and restitution that remain unpaid at the commencement of the
term of supervised release.

3. The defsndant shall not own or possess a firearm, destructive device, or other dangercus waapon.

4. Tha defendant shall successfully participate in a program of testing and treatment (to include inpatient} for drug and alcehol
abuse, as directed by the Probation Officer, until such time as released from the program by the Probation Officer. _

B, The defendant shall submit to a search conducted by a United States Probation Officer of his person, residence, vehicle, office

and/or business at a reasonable time and in a reasanable manner, based upon reasonable suspicion of contraband or evidencs
of a victation of a condition of relaase. Failure to submit to a search may be grounds for revocation, The defandant shall not
reside at any location without having first advised ather residents that the premises may be subject to searches pursuant to
this condition. Additicnally, the defendant shall obtain written verification from other residents that said residents
acknowledge the existence of this condition and that their failure to cooperate could resuit in revocation. This

£ o0 acknowiedgement shall be provided to the U, S. Probation Offica :mmedratery upon taking residency.

8. The defendant shall abide by the "Special Financial Canditions" énumerated in Miscellaneous Order Number M-128, filed with
the Clerk of the Court on March 18, 1982,

STANDARD CONDITIONS OF SUPERVISION

While the defendant is on supervised release pursuant to this judgment, the dafandant shall not commit another federal, state,
or logal crima. In addition:

1) The defandant shail not leave the judicial district without the permission of the court or probation officer.

2} The defendant shall report 1o the probation officer as directed by the court or prebation officer and shall submit a truthful and
completa written report within the first five days of each month,

3) The defendant shall answer trutihfully all inquiries by the probation officer and follow the instructions of the probation officer.

4}  The defendant shall suppert his or her depandents and meet other family rasponsrbllltles -

§} Tha defendant shall work regularly at a tawfut occupation unless excused by the probation officer for schooling, training, or other
acceptable reasons.

8) The defendant shall notify the probation officer within seventy-twa hours of any change in residence or employment.

7} The defendant shall refrainh from excessive use of alcohol and shall not purchase, possess, use, distribute or administer any
narcotic or other controlled substance, or any paraphernalia related to such substances, except as prescribed by a physician.

8} The defendant shall not fraquent places where controlled substances are iflegally sold, used. distributed, or administered.

9} The defendant shall not associate with any persons engaged in criminat activity, and shall not associate with any person convicted
of a felony unless granted permission 10 do so by tha probation officer.

10) The defendant shall permit a probation officar to visit him or her at any time at home or efsewhere and shall permit conﬁscatuon
of any contraband observed in plain view by the probation officer.

11} The defendant shall notify the probation officer within seventy-two hours of being arrested or questioned hy a law enforcement
officer.

- 12) The defendant shall not enter into any agreement 1o act as an informer or a special agant of a law enforcement agency without

the permission of the court.
13 as di

As directed by the probation officar, the defendant shell notify th|rd parties of risks that may be occasioned by the defandant s
criminal record or persenal history or characteristics, and shall permit the probation officer to make such notifications and to
confirm the defendant’s compliance with such notification requirement.

14} The defendant shail submit to urinalysis testing as diracted by the U. 8. Probation Office.
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AQ 245 S (Rev, 7/93HN.D. Okla. rev.} Sheet 5 - Fine

Judgment--Page 4 of §
mef_endant: RICHARD B. ALLEN

<ase Number: 87-CR-131-001-K

FINE

- The Court has determined that the defendant does not have the ability to pay interest, and it is
accordingly ordered that the interest requirement is waived.

The defendant shall pay a fine of $ 4,000, as to Count 1. This fine shall be paid in full immediately.
Any amount not paid immediately shalt be paid while in custody through the Bureau of Prisons’ Inmate
Financial Responsibility Program, Upon release from custody, any unpaid balance shail be paid during the
terrn of supervised release.

If the fine is not paid, the court may sentence the defendant to any sentence which might have been
originally imposed. See 18 U.S.C. § 3614. '




»

£ efendant: RICHARD B. ALLEN

£
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AQ 245 5 (Rev. 7/93HN.D. Okia. rev.} Sheet 7 - Statemert of Reasons

. Judgment--Page 5 of &
Case Number: 97-CR-131-001-K

STATEMENT OF REASONS

The court adopts the factual findings and guideline application in the presentence report'.

Guideline Range Determined by the Court:

Total Offense Level: 18

Criminal History Category: f

Imprisonment Range: _ 18 months to 24 months
Supervised Release Range: 2 to 3 years

Fine Range: $ 4,000 to § 40,000
Restitution: : $n/a

The sentence is within the guideline range, that rén_ge does not exceed 24 months, and the court
finds no reason to depart from the sentence called for by application of the guidelines,




- UNITED STATES DISTRICT COURT FOR _
THE NORTHERN DISTRICT OF OKLAHOMA |

* UNITED STATES OF AMERICA )
Plaintiff )

)
VS ) Case Number 92-CR-127-001-C

) ..
EARLINE MARIE O’'NEAL ) ENTEREDONDocker F I L E D
Defendant )

DATE {‘an /78 JAN 27 1998
4

Phil Lombardi, Clerk
U.S. DISTRICT COURT

ﬂow on this 9th day of January 1998, this cause comes on for sentencing concerning
allegations that O’Neal violated conditions of supervised release as set out in the Petition on
Supervised Release filed on November 26, 1997. O’Neal is present in person and represented by
counsel, Jack Stort, The Government is represented by Assistant United States Attorney, James
Swartz, and the Unitéd States Probation Office is represented by Belinda Ashley.

- On December 18, 1997, a Revocation Hearing was held regarding the allegations noted in the
Petition on Supervised Release, filed on November 26, 1997, said allegations being that rules were
violated at the Cﬁmmunity Sanction Center on October 17, 18, 19, 22 and November 10, 1997.

The Court found that O’Neal was in violation of the conditions of her release and supervised
release was revoked. Sentencing was held on January 9, 1998, at which time the Court found that
the conviction occurred after November 1, 1987, and that Chapter 7 of the U. S. Sentehcing
Guidelines is applicable. Further, the Court found that the violation of supervised release constituted

a Grade C violation in accordance with USSG § 7B1.1(a)(3)(B), and O’Neal’s Criminal History

Category of T is applicable for determining thc mxpnsonment range. In addition, ghesSaprpifauudithat ) SS
Karthern District of Oklshoma )

a Grade C wolatlon and a Crlmmal I-]istory Category of I estabhsh a rwomnow@%ﬁ%%mfﬁ ﬂm'
in this court.
Pl Lombord, Cock

w_&ff‘éﬁ“r’? Ea?eu/
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of three (3)_ to nine (9) months in accordance with USSG § 7B'1:.4(a).'. However, the statutes allow
a fhree year maximum in accordance with U.S.C. § 3583(e)(3). In consideration of these findings and
pursuant to LS. vs, Lee, 757 F.2d 770 (10th Cir, 1992), in which the circuit determined that the
policy statements in Chapter 7 were not mandatory, but must be considered by the Court. Because
O’Neal is in need of intensive drug abuse treatment which would exceed the nine month guideline |
range, the following sentence is ordered:

It is the judgment of the Court that the defendant, Earline Marie O’Neal, is hereby committed
to the custody of the U.S. Bureau of Prisons to be imprisoned for a term of eighteen {18) months.
The Court recommends that, classification provisions permitting, O"Neal be confined in a facility
capable of providing substance abuse treatment. The Court further recommends that O’Neal receive
drug abuse treatment as soon as possible,

-+ - Upon release from imprisonment, the defendant shall be placed on supervised release for a
term of one year, While on supervised release, the defendant shall not commit another federal, state,
or local crime. You are prohibited, during the period of supervised release, or afterward, from

possessing & firearm, destructive devices, or other dangerous weapons. Further, while on supervised

‘release you shall not illegally possess a controlled substance, shall comply with the standard

conditions that have been adopted by this court, and shall comply with the following additional

conditions:

1.  O'Neal shall participate in a program of testing and treatment (to include
inpatient) as directed by the U.S. Probation Office.

2. O’Neal shall participate in an educational and/or vocational training program,
as directed by the U.S. Probation Office.




3. Upon release from custody, the defendant shall pay any remaining unpaid
balance of the fine during the term of supervised release.

O’Neal shall report to the facility of designation as determined by the Bureau of Prisons on

February 9, 1998, at 9:00 a.m.

The Honorable H. Dale Cook
United States District Judge
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| UNITED STATES DISTRICTCOURT R ILED
28 . Northern DIStI’ICt of Oklahoma
o JAN 21 1998

UNITED STATES 0r~ AMERICA
Phil Lombardi, Clerk
S oov . CaseNumber 96-CR-067- oUwSHE:?TR’CT court

PAUL J. MAYS, JR. | | | | | %

Defendant. _ ) S EFOO N /2?)! q 3

AMENDED JUDGMENT IN A CRIMINAL CASE
{For Offenses Committed On or After November 1, 1987)
Correction of Sentence for Clerical Mistake (Fed. R. Crim.P. 36)

The defendant, PAUL J. MAYS, JR., was represented by James Clinton Garland.

On motion of the United States the court has dismissed Counts 1, 2, & 3 of the Information.

The defendant pleaded guilty to Count 1 of the Supersedding Information on August 19, 1996,
Accordingly, the defendant is adjudged guitty of such count, involving the following offense;

Date OHense Count
Title & Section Nature of Offense Concluded Number{s}

z"“‘za USC 7203 Willful Failure to File Tax Return or Pay Tax 04/15/91 1

As pronounced on July 25 1996, the defendant is sentenced as prov:ded in pages 2 through 4 of
this Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984,

It is ordered that the defendant shall pay to the United States a special assessment of $ 25.00, for
Count 1 of the Supersedmg Information, which shall be due :mmedlately

Itis further ordered that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address untit all fines, restitution, costs, and special
assessments imposed by this Judgment are fully paid.

Signed this the . efd' ﬂday of \72%/ , 1998.

The Honorable Jjohn Les Wagner <=7
Lhief United States Bistriet Judge
| 7RG

N

Defendant’s SSN: 440-50-7859 _ '
¢~ Defendant’s Date of Birth: 10-15-50 AN
- Defendant’s residence and mailing address: Box 237, Pawhuska, Oklahoma 74056

A | . 7
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Judgment--Page 2 of 4

£~ Defendant: PAUL J. MAYS, JR.
Case Number: 96-CR-046-001-BU

PROBATION
_‘fhe defendant is hereby placed on probation for a term of 3 years.

While on probation, the defendant shall not commit another federal, state, or iocal crime; shall not

illegally possess a controlied substance; shall comply with the standard conditions that have been adopted
by this court {set forth below); and shail comply with the following additional conditions:

1.

2.

If this judgment imposes a fine, special assessment, costs or restitution obligation, it shall be a
condition of probation that the defendant pay any such fine, assessment, costs and restitution,
The defendant shali not own or possess a firearm or destructive device.
The defendant shall be placed on home detention to inciude electronic monitoring at the discretion
of the U. §. Probation Office for a period of six (6] months, to commence within 72 hours of
sentencing date. During this time, the defendant shall remain at place of residence except for
employment and other activities approved in advance by the probation office. The defendant shall
maintain a telephone at place of residence without any special services, modems, answering
machines, or cordless telephones for the above period. The defendant shall wear an electronic device
and shall observe the rules specified by the Probation Office. The entire cost of this program shall
be paid by the defendant.
The defendant shall abide by the "Special Financial Conditions" enumerated in Miscellaneous Order
Number M-128, filed with the Clerk of the Court on March 18, 1992.
The defendant shall pay the cost of supervision at a rate of $195.30 per menth for 36 months for
“a total of 7, 030 80.

STANDARD CONDITIONS OF PROBATION

While the defendant is on probation pursuant to this *udgment the defendant shall nat commit anather federal, state or local

crime. in addition:

1)
2}

3)
4]
5}

6}
~ 7}
{-\

8)
9)

10)
11)

12)

s

14)

The defendant shall not lgave the judicial district without the permission of the court or probation officer.

The defendant shall report ta the probation officer as directed by the court or probation officer and shalf submit a truthfirl and

complete written report within the first five days of each month, '

The deferidant shall answer truthfully all inquiries by the probation officer and follow tha instructions of the probation officer.

The defendant shall support his or her dependents and meet other family responsibilities.

The defendant shall work regularly at a lawful oceupation unless excused by the probatnon officer for schooling, training, or other

acceptable reasons.

The defendant shall notify the probanon officer within saventy -two hours of any change in residence or employment.

The defendant shall refrain from excessive use of aleohol and shafl not purchase, possess, use, distribute or administer any

narcoti¢ or other controlled substance, or any paraphernalia related to such substances, except as prescribed by a physician,

The defendant shall not frequant places where controiled substances are ilagally sold, used, distributed, or administerad.

The dafendant shall not associate with any persons engaged in criminal activity, and shall not associate with any parson convicted

of a felony unless granted permission to do £0 by the probation officer,

The defendant shall permit a probation officer to visit him er her at any time at home or elsawhere and shall permit gonfiscation
of any contraband observed in plain view by the probation officer.

T;e defendant shall notify the probation officer wrthm seventy-two hours of being arrested (14 quesnoned by a taw enforcement

officer. \

The defendant shall not enter into any agresment to act as an informer or a Epecial agent of a Iaw enforcement agency without
the permission of the court.

As directed by the probation officer, the defandant shall notify third parties of risks that may be occ\és\oned by the defendant’s
criminal record or personal history or characteristics, and shall permit the probation officer to make such notifications and 1o
confirm the defendant’s compliance with such notification requiremant.

The defendant shall submit to urinalysis testing as directed by the U. S. Probation Office,
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Defendant: PAUL J. MAYS, JR. . L :
(" Case Number: 96-CR-046-001-BU | .

FINE

The defendant shall pay a fine of $§ 10,000.00. This fine shall be paid in full immediately. Any
amount not paid during the period of probation.

\_\

I the fine is not paid, the court may sentence the defendant to any sentence which might have been

originally lmposed See18USC §3614 _ \
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Judgment--Page 4 of 4
F\_Defendant: PAUL J, MAYS, JR. _ _ _ .
“Case Number: 96-CR-046-001-BU |
STATEMENT OF REASONS

" The court adopts the factual findings and guideli'ne application in the presentence report.

Guideline Range Determined by the Court:

Total Offense Level: 10
Criminal History Category: I
Imprisonment Range: & months to 12 months - Ct. 1
Supervised Release Range: 1 year - Ct. 1
Fine Range: $ 2,000 to $ 20,000 - Ct. 1
~ Restitution: N/A

The sentence is within the guideline rarge, that range does not exceed 24 months, and the court
finds no reason to depart from the sentence called for by application of the guidelines.




A

IN THE UNITED STATES DISTRICT COURT F I ' L E D
FOR THE NORTHERN DISTRICT OF OKLAHOMA W
JAN 20 19994

UNITED STATES OF AMERICA, ) Phil Lombardi, Clerk
S . . : ) LS. RISTRICT COUHT
Plaintiff, ) _
Vs, ) Case No. 92-CR-105-E
| ) 90-C-948-E
GARY J. PHILLIPS, )
o _ | o )
Defendant. )
ENTERED ON DOCKET
. DI\TE JAN 23 1998 .

Now before the Court is the Motion Pursuant to 28 U.S.C. §2255 to Vacate, Set Aside, or
Correct Sentence (Docket #116) of the Defendant Gary J. Phillips.

Phllhps was charged with Count One, consp1racy to possess with intent to dlstnbute a

controlled substance between June 1, 1992 and July 13,1992, Count Three carrying a ﬁrea.rm durmg
‘and in relation to a drug trafficking crime in violation of 18 U.S.C. §924(c) on June 8, 1992, Count

~ Six, carrymg a ﬁrearm durmg and in relat:on to a drug traﬁickmg crime in v1olatlon of 18 U S. C o

§924(c) on July 13 1992 and Count Seven possession w:th intent to distribute approxlmately 2030
milligrams of Crack Cocame on or about July 13, 1992, in violation of 21 U.S.C. §841(a)(1). On

December 23, 992, after a two day jury trial, Phillips was found guilty of Counts One and Three.

~On January, 21, 1993, after a two day jury trial, Phillips was found guilty of Counts Six and Seven.

Phillips was sentenced to 35 months incarceration on the conspiracy, and possession charges, and
60 months incarceration, to run consecutively, on each of the §924(c) charges, for a total of 155

months.

‘Phillips, who was charged and convicted of two counts of carrying a firearm during a drug




f-\ tra.fﬁckmg crime, argues that hlS sentenc:es on these ﬁrearms charges are 111ega.1 in hght of B_a_;l_ex__

- [Jmted Stgtee ' U S 116 S Ct 501 133 L. Ed 2d 4?2 (1995) In B_am% the Supreme Court
held that cenviction of a defendant for “use of a firearm” under section 924(c) requires “evidence
sufficient to show an active employment of the firearm by a defendant,”

The instructions to the jury on the 924 (c) charge were as follows:

The Nature of the Offense Charged

Count three of the Indictment charges that on or about the 8th day of June,
1992, within the Northern District of Oklahoma, the Defendant, Gary J. Phillips, used
or cartied a firearm, namely, an Intratec Tech-22 Skorpion .22 caliber pistol, serial
number 039668; Count four of the Indictment charges that on or about the 8th day
of June, 1992, within the Northerr District of Oklahoma, the Defendant, Elijah
Bullard, used or carried a fircarm, namely, a North American Arms .22 caliber
revolver, serial number obliterated both during and in relation to the commission or
a drug trafficking crime, namely, possessing with intent to distribute cocaine base

{/"\4 (crack cocaine), a schedule II controlied substance.

* ok ¥ K ok ok ok ¥ K %

The Statute Defining the Offense Charged

Section 924(c) of Title 18 of the United States Code Provides, in part, that

“whoever, during and in relation to any crime of violence or drug trafficking crime .

, uses or carries a firearm, shall, . . .” be guilty of an offense against the United
States.

Sk ook ok kR ¥ ¥ ¥

The Essential Elernents of the Offense _Charged

- In order to sustain its burden of proof for the crime of using or carrying a
firearm during and in relation to a crime of violence or drug trafficking crime, as
charged in count one of the indictment, the government must prove the following two
egsential elements beyond a reasonable doubt:

1) The Defendant committed the crime of possession of a firearm while in the
commission of a drug trafficking crime as charged in the indictment, and
P - 2) During and_ in relation to the eommiss_ion of that crime, the Defendant




~ knowingly used or carried a firearm.

* K Kk ¥ k¥ k K ok ¥ ¥

Uses or Carries a Firearm, Defined

The phrase “uses or carries a firearm: means having a firearm or firearms,
available to assist or aid in the commission of the crime charged in count one of the
indictment.

In determining whether the Defendant used or carried a firearm, you may
consider all of the factors received in evidence in the case including the nature of the

‘underlying drug trafficking crime alleged, the proximity of the Defendant to the

firearm in question, the usefulness of the firearm to the crime alleged, and the
circumstances surrounding the presence of the firearm. o

The government is not required to show that the Defendant actually displayed
or fired the weapon. The government is required, however, to prove beyond a
reasonable doubt that a firearm was in the Défendant’s possession or under the
Defendant’s control at the time the drug trafficking crime was committed. '

Phillips argues that the instructions regardihg the “use” prong of §924(c) are incorrect under
" Bailey becauss Bailey requires the government prove that the defendants “actively cmployed” the
firearm during and in relation to the drug trafficking ;rime in order to secure a conviction. He also
argues that a new trial is required even if the evid’encé is sufficient to .Sl..lpp(.)rt a conviction under the
“carry” prong of §924(c). The goveMent admits that the sentence “The goire;nment is not required
to shoﬁv that the Defendant actually displa;{ed or 'ﬁ_re'd the v_v'ea'po'n,” is incorrect uﬁder B_@JJQ)[ b1'_1t' |
 argues that particular sentence is irrelevant because Phillips was not actually charged under the “use”
prong of §924(c), and the instruction is, in ail other réspects, correct. |
In the Indictment in this case, Phillips was charged only under the “Cérry” prong of §924(c).
Although the instructions referred to “Lise"’ of a firearm, neither the evidence nor the ihdibtment

~ supports these instructions. Moreover, Phillips did not appeal based on the inclusion of instructions

.3_




{f'\ on use” of a ﬁrearm In M&d_&al&ui&ﬂgm 952 F 2d 98 (Sth Cir. 1992) the Court
J held that error in 1nstructmg on ‘“use” when the defendant was mdlcted only for « carrymg 3 ﬁreann N
- was harmless error. That court stated:
However, those words in the charge caused no harm under the record of this case
because the only evidence of “use” of the firearms established carrying of the firearms.
In other words, Appellants were necessarily convicted of carrying the weapons as
charged in the indictment. Therefore, whether that same conduct also constituted
“use” of the weapons under §924(c) is immatertal The minor variation between the
words of the indictment and the trial court’s instruction to the jury was harmless
error.
The Court finds, as in Pineda-Ortuno, that the error in the instruction to include “use or carry”
despite.the fact that Phillips was indicted only for carrying a firearm, was harmless.
Moreover, the Court finds that a new trial is not necessitated by the holding of United States
v mith, 82 F.3rd 1564 (10th Cir. 1996) and Inited States v. Simpson, 54 F.3d 1373 (10th Cir.
£ 1996). Inthose cases, the Tenth Circuit held that if a jury instruction defining one of two alternative
grounds for conviction is legally errotieous, the court must reverse the conviction unless the court
can determine with ‘absolute certainty’ that the jury based its verdict on the ground on which it was
correctly instructed. That standard is met here. First, Phillips was not charged with using a firearm '_
" in violation of §924(c). Secondly, notwithstanding the incorrect language in the instruction regardi_hg
“use of a firearm,” the instruction unequivocally states that the government is required “to prove |
beyond a reasonable doubt that a firearm was in the Defendant’s possession or under the Defendant’s
~ control at the time the drug trafficking crime was committed.” This is a correct instruction on
“carrying a firearm ” United Stafes v, Cardenas, 864 F. 2d 1528 (10th Cir 1989) (carrying involves
two elements: actual or constructive possession of the firearm through the exercise of dominion or

control and transportation or movement of the same). Moreover, the evidence, which is essentially




. undlsputed in thlS case, 1s sufﬁcxent for a jury to find that Phllllps camed” a ﬁrearm

The issue w1th respect to Count SIX on July 13 1992 is the same. The ewdence is sufﬁcnent -

for a jury to find that Phillips carried a firearm in relation to a drug trafficking crime on July 13, 1992.

The undisputed evidence is that on July 13, 1992, Phillips was found in an apartment sitting in a chair

facing the door, he had a pink plastic tray in his lap and appeared to be cutting a large piece of crack

cocaine with a razor blade. He had a .25 caliber pistol next to him in the chair in which he was sitting,
and, as the officers entered the room, he tossed the pistol and tray under a nearby bed.

Philljps Motion pursuant to 28 U.S.C. §2255 to Vacate, Set Aside, or Correct Sentence by

* a Person in Federal Custody (Docket #1 16) is denied.

rid
IT IS SO ORDERED THIS Z2 DAY OF JANUARY, 1998.

L S 0. ELLISON, SENIOR JUDGE
~ UNITED STATES DISTRICT COURT
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IN THE UNITED STATES DISTRICT COURT ILE ED%‘/

FOR THE NORTI—IERN DISTRICT OF OKLAHOMA J A N 2 (198

Phil Lombsrdi, Clark

UNITED STATES OF AMERICA, US. DISTRICT SGURT

)
)
Plaintiff, ) .
| ) /
VS, ) Case No. 92-CR-105-E
) 96-C-544-E
ELITAH BULLARD, )
)
Defendant. )
ENTERED ON DOCKET
| ore JAN 231398
- QRDER

Now before. the Court is the Motion Pursuant to 28 U.8.C. §2255 to Vacate, Set Aside, or
Correct Sentence (Docket #107) of the Defendant Elijah Buliard.

Bullard ‘was charged w1th Count One consplracy to possess thh mtent to d.tstnbute a

: controlled substance Count Two, possessnon of a controlled substance wlth mtent to distribute,

Count Four, carrying a firearm during and in relation to a drug trafficking crime in violation of 18
USsS.C. §924(¢), and Count Five, possession of a firearm with an obliterated serial number. On

December 23, 1992, after a two day jury trial, Bullard was found guilty of all counts for which he

- was charged, Counts One, Two, Four, and Five. Bullard was sentenced to 33 months incarceration

on Counts One, Two, and Five, and 60 months incarceration, to run consecutively, on count Four,

for a total of 93 months.

Bullard, in this motion, argues that his sentence on the carrying a firearm during a drug

trafficking crime charge is iflegal in light of Bailey v. United States, U.S. __, 116 8.Ct. 501,

133 L.Ed.2d 472 (1995). In Bailey, the Supreme Court held that conviction of a defendant for “use

 of a firearm” under section 924(c) requires “evidence sufficient to show an active employment of the




ﬁrearm by a defendant _

The mstructlons to the Jury Bquard 8 ;924 (c) charge were as follows

The Nature of the Offense Charged

Count three of the Indictment charges that on or about the 8th day of June,
1992, within the Northern District of Oklahoma, the Defendant, Gary J. Phillips, used
or carried a firearm, namely, an Intratec Tech-22 Skorpion .22 caliber pistol, serial
number 039668; Count four of the Indictment charges that on or about the 8th day
of June, 1992, within the Northern District of Oklahoma, the Defendant, Elijah
Bullard, used or carried a firearm, namely, a North American Arms .22 caliber

revolver, serial number obliterated both during and in relation to the commission or

a drug trafficking crime, namely, possessing with intent to distribute cocaine base
(crack cocaine), a schedule IT contrelled substance.

ok ok ok Kk ok k& KR

The Statute Defining the Offense Charged

Section 924(c) of Title 18 of the United States Code Provides, in part, that

- “whoever during and in relation to any crime of violence or drug trafficking crime .

, uses or carries a firearm, shall, . . .” be guilty of an offense against the United
States.

k ok ok Ak K & ok ¥ X ¥
The Essential Elements of the Offense Charged

In order to sustain its burden of proof for the crime of using or carrying a

firearm during and in relation to a crime of viclence or drug trafficking crime, as

charged in count one of the indictment, the government must prove the following two
essential elements bevond a reasonable doubt:

1) The Defendant committed the crime of possession of a firearm while in ‘the
commission of a drug trafficking crime as cha.rged in the indictment, and

2) During and in relation to the commission of that crime, the Defendant
knowingly used or carried a firearm, '

® ok g X & ok ok &k %

© Uses or Carries a Firearm, Defined

5




The phrase “uses or carries a firearm: means having a firearm or firearms,
* available to assist or aid in the commission of the crime charged in count one of the
indictment. _

In determining whether the Defendant used or carried a firearm, you may
consider all of the factors received in evidence in the case including the nature of the
underlying drug trafficking crime alleged, the proximity of the Defendant to the
firearm in question, the usefulness of the firearm to the crime alleged, and the

. circumstances surrounding the presence of the firearm.

The government is not required to show that the Defendant actually displayed
or fired the weapon. The governrient is required, however, to prove beyond a
reasonable doubt that a firearm was in the Defendant’s possession or under the
Defendant’s control at the time the drug trafficking crime was committed.

Bullar argues that the instructions regarding the “use” prong of §924(c) are incorrect under
Bailey because Bailey requires the government prove that the defendants “actively employed” the
firearm during and in refation to the drug trafficking crime in order to secure a conviction. He also

argues that a new trial is required even if the evidence is sufficient to support a conviction under the

. “carry” prong of §924(c). The government admits that the sentence “The government is not required

- to show that the Defendant actually displayed or fired the weapon,” is incorrect under Bailey, but o

argues that particular sentence is irrelevant because Bullard was not actually charged under the “use”

-_prong of 5924(01 dnd the mstruchon 15 in all other respects correct

In the Indictment i in this case, Bullard was charged only under the “carry” prong of §924(c).
AlthOugh the instructions referred to “Use” of a ﬁrearm',' neither the evidence nor the indictment
supports these instructions. Moreover, Bullard did not appeal based on the inclusion of instructions

on “use” of a firearm. In United States v Pineda-Ortung, 952 F.2d 98 (5th Cir. 1992), the Court

- held that error in instructing on “use”, when the defendant was indicted only for “carfying” a firearm,

was harmiess error. That court stated:
However, those words in the charge caused no harm under the record of this case

5




(-\ because the only evidence of “use” of the firearms established carrying of the ﬁrc_s.arms.
o "~ In other words, Appellants were necessarily convicted of carrying the weapons as
charged in the indictment. Therefore, whether that same conduct also constituted
. “use” of the weapons under §924(c) is immaterial. The minor variation between the
words of the indictment and the trial court’s instruction to the jury was harmiess
erTor.
The Court finds, as in Pineda-Ortuno, that the error in the instruction to include “use or carry”
despite the fact that Bullard was indicted onl),.r for carrying a ﬁréarm, was harmiless.
Moreover, the Court finds that a new mial is not necessitated by the holding of United States
v. Smith, 82 F.3rd 1564 (10th Cir, 1996) and United States v. Simpson, 94 F.3d 1373 (10th Cir.
1996). In. thése cases, the ;Fentﬁ Circﬁ.it held thal; if a jury instruction_deﬁning oné of two alternative
ngOu.nds. for conviction is legally erroneous, the court must reverse the conviction unless the céuft
can determine with *absolute certainty” that the jury based its verdict on the ground on which it was
_ _gorrectly 'm.stmcted. That standafd_ is met here. F irﬁt, Bullard was not chmged with u.s'ix_lg a firearm
in violatidﬁ of _§9'24('c'). SeCoﬁdly, notwithstanding the incorrect language in the instruction regarding
"""uée'of: a ﬁi'éaﬁn,” the i.Fl.StI;uct.iOI.l unéqﬁiVbézilly stat“es..:th'a.'t the éb\}_emmeﬁt is fé:qﬁifegi “_tﬁ p;(“we -
. beyond a reasonable doubt that a firearm was in the Defendant’s po'ssession:' or under the Defendant’s
control at the time the drug trafﬁéking'.cr.ime was con-.tmi.tted.” This is a correct ins.tructiOn on
“cMg afirearm,” United States v. Cardenas, 864 F. 2d 1528 (IOth Cir 1989) (carrying involves
two elements: actual or constructive possession of the firearm through ‘the exercise of dominion or
control and tfansiaortatiﬁn or movement of the same). Moreover, the .evi.dénce, whmh is éssentially
undisputed iln fhis case, is sufficient fbr a jury to find that Bullard “carried” a firearm, in that he was
arrested while driving a car with the firearm in his pocket.
Bullard’s Motion pursuant to 28 US.C §2255 to Vacate, Set Aside, or Correct Sentence
f-\; | by a Persqn in ngeral Cu_s;to'dy (Docket #107) is denied.




IT IS SO ORDERED THIS 207 DAY OF JANUARY, 1998,

. S O. ELLISON, SENIOR JUDGE
- UNITED STATES DISTRICT COURT




P U IN THE UNITED STATES DISTRICT COURT ”?_I L E _D
oo 7 FOR'THE NORTHERN DISTRICT OF OKLAHOMA. 441y 93 1998
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Phil Lombardi, Clérk

UNITED STATES OF AMERICA, ) U.8. DISTRICT GOURT
R ) _
Plaintiff, ) /
) ey
VS, ) Case Ng. 90-CR-37-
o - ) =C-330-E
ANTONIO BURKHALTER, )
| | )
Defendant. ) |
| - - ENTERED ON DOCKET
QRDER

Now bgfore the Court is the Mdtion under 28 U.S.C. §2255 to Vacate, Set Aside,.. or Correct
.Sentence Pursuant by a Person in Federal Custody (Docket #22) o.f the Defendant Antonio
f"\ _ Burkhalter.
| .. | .Burkhallter,.ﬁt.lrsuant toa pléa égreement, pleaded gﬁilt}} to t{vo armed robberies,. one. in.
Tulsa, Oklahoma, and one in Wichita, Kansas, in violation of 18 U.S.C. §§2113(a) and (d).
Burkhalter was sentenced to 240 months. imprisonment for the Wichita robbgry and 262 months
imprisonment for the Tulsa Robbery, with the terms to run concurrently. The government did not
file, at the time .of seqtencing, or afterward, a motipn for a reduction éf sentence Based on
“substantial assistance” under Section 5K1.1 _'of the _Sent_en_.(_:ing Guid;elines. Becau.se 'Burkha.lter
identified persons who helped him in the robberies, and prévided the govefrﬁnént with details
ooncenﬁng numerous other unsolved robberies, he believed he was..entit.led to a reduction in sentehce,
. and'appealed the sentence he was givén. The Court of Appeals affirmed, fmdiﬁg that the recdrd did

not warrant review of the government’s refiisal to file a section 5K1.1 motion.




Burkhalter now seeks collateral rehef argumg that he received meﬁ'ectlve assistance of
couneel n that counsel madequately mvestlgated and researched his case. that he allowed Burkhalter. |
to plead guilty despite his history of psychiatric problems and drug use, that he did not properly
advise Burkhalter of the effect of his guilty plea and sentencing exposure, and that he had a “secret

agreement” with the United States Attorney’s office. These ineﬁ“ective assistance of counsel claims

: must be viewed under the Sﬂglglg,nd test: ]) whether defendant 5 attorney s performance was not

reasonably effective and 2) whether defendant‘s defense was prejudiced thereby Strickland v.
Washington, 466 U.S. 668, 693, 104 §.Ct. 2052, 80 L.Ed 2d 674 (1984). Further, the Court must
presurhe that counsel's performance was reasonabiy effective, "the burden rests on the accused to

demonstrate a constitutional violation." U8, v._ Cronic, 104 S§.Ct. 2039, 2046 (1984). Under the

Strickland rule the presumption of effective representation is a strong one. Indeed, “[j]udicial scrutiny

. of counsel's performance must be highly deferential."  Strickland, 104 S.Ct. at 2065. The Court must

“presume that the challenged action might be considered sound trial Strategy.” Hatch v, Statg of
Oklahoma, 58 F.3rd 1447, 1459 (10th Cir. 1995). Moreover, the two part Strickland test applies to

ineffective assistance of counsel arguments involving guilty pleas. Hill v. Lockhart, 474 U.S. 52

| (1985). In those cases, the prejudice requirement is satisfied by demonstrating that, but for counsel’s

deficient performance, a reasonable probability exists that the defendant would not have pleaded
guilty and would have mnsisted on a trial. Id,, at p. 39.

Burkhalter first asserts that his counsel was ineffective for failing to adequately investigate

and research his case. Burkhalter asserts that his arrest was illegal, and that there were no witnesses

and no evidence to support his conviction. In this case, however, counsel did file a motion contesting

- the illegality of the arrest, and that motion was denied. Moreover, Burkhalter confessed to the




"robberles pnor to his plea of guﬂty, and at the change of plea hearmg, provlded a factual ba51s for

his plea. Burkhalter fails to show how the resuit would have been different, but for his counsel 8
ineffective representation.

Next Burkhalter argues that Counsel was “neghigent in reviewing [his] psychiatric evaliation.”

Burkhalter is ap;ﬁarently arguing that he was not competent to plead guilty because he had smoked

crack cocaine and becau_se he had been undér psychiatric evaluation from 1987 through October,

1989, Burkhalter confessed to the two robberies for which he was sentenced in February, 1990, and

pled guilty in jﬁne, 1990. He was incarcerated from the time of his arrest to the time of his guilty plea.

There is no evidence that he was suffering from psychological problems during this time frame, or
that he was under the influence of drugs at the time of his confession or his guiity plea. Under these

facts, the Court does not find that counsel’s failure to make an issue of Burkhalter’s competence to

plead guilty rendered him “ineffective.”

Burkhalter's 'remaiiiing allegat:iohs of iheffectiveneSs ar.e connected with th.e. government’s
failure to file a section 5K1.1 motion. He argues that he was not adequately .advised of the
consequences of his guilty plea, and that us counsel and the government entered into a “secret
agreement” by which he was prejudiced. The Petifior; to Enter Plea of Guilty and the blea letfer
defeat the first claim. With respect to the “secrét agreement,” the Court assumes thaf Burkhalter is
cémplaining thaf there was only an orél agreement that the governmént would ﬁle.a section SK1.1
motion if it determined that Burkhalter provided subsfamia,] assistance to state or fedéral_ authorities.
Burkhalter is apparent!y.complainiﬁg. that the aftorney did .not fnake the ﬁ.ling.of a sectidn SI.(IAII

motion a prerequisite to the plea agreement. Burkhalter’s argument, however, does not meet the

 Stickland test. Heis completely unable to demonstrate that the government would have entered into




: f\\ a plea agreement on those terms.
Burkhalter s Motlon to Vacate Set A.slde or Correct Sentence Pursua.nt to 28 U S C §22SS

(Docket #22) is demed

IT IS SO ORDERED THIS 52’ DAY OF JANUARY, 1998.

W@a@a«m‘

S O. ELLISON, SENIOR JUDGE
TED STATES DISTRICT COURT
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- UNITED STATES DISTRICT COURT
B - Northern District of Oklahoma

UNITED STATES OF AMERICA

v. o Case Number 97-CR-155-001-H

JOHN STEVEN TORBERT | | F I L E

- Defendant,
JUDGMENT iN A CRIMINAL CASE VAN 2 1900
(For Offenses Committed On or After November 1, 198&)Phﬂ L°"lba
m’cTco'ﬁ’,!,‘T

- The defendant, JOHN STEVEN TORBERT, was represented by Michael Abel.

The defendant pleaded guilty December 5, 1997, to Count 1 of the Information.
Accordingly, the defendant is adjudged guilty of such count, involving the following offense:

Date Offense Count
Title & Section Nature of O_ffqug _ —— _ . Concluded B qu‘hber!_s;_
18 USC 2113(a)  Bank Robbery ' 6/28/96 1
™, . As pronounced on January 9, 1998, the defendant is sentenced as provided in pages 2 through 5

of this Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984,

It is ordered that the defendant shall pay to the United States a special assessment of $ 100, for
Count 1 of the Information, which shall be due immediately.

It is further ordered that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and special
assessments imposed by this Judgment are fully paid. '

Signed this the éz Mﬂday of qz;,;v’adﬂ-lr y 1998.

The Honorable SvEr( Erik Holmes
United States District Judge

_ Defendant’s SSN: 441-74- 7136
) £ Tefendant’s Date of Birth: 2/14/67
Defendant s residence and mailing address: 3352 5. 121 E. Avenue, Tulsa OK 74146
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' “Judgment--Page 2 of 6
¢ Defendant: JOHN STEVEN TORBERT

-Case Number: '97-CR-165-001-H
IMPRISONMENT
The defendant is hereby committed to the custody of the United States Bureau of Prisons to be
imprisoned for a term of 66 months. Said term to run concurrently with cases 97-CR-076-001-H, 97-CR-
118-001-H, 97-CR-158-001-H, 97-CR-160-001-H, 97-CR-161-001-H, and 97-CR-162-001-H.

The Court makes the following recommendations to the Bureau of Prisons: The Court recommends
that the defendant be placed in the Intensive Substance Abuse Treatment program.

The defendant is remanded to the custody of the United States Marshal.

RETURN

| have executed this Judgment as follows:

Defendant delivered on to
at ' . with a certified copy of this Judgment.

- United States Marshal

By
' Deputy Marshal
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. - : Judgment--Page 3 of &
¢ Defendant: JOHN STEVEN TORBERT

Case Number: 87-CR-155-001-H
SUPERVISED RELEASE

‘Upon release from imprisonment, the defendant shall be on supervised release for a term of three (3}
years. Said term to run concurrently with terms imposed in Cases 97-CR-076-001-H, 97-CR-118-001-H,
97-CR-158-001-H, 97-CR-160-001-H, 97-CR-181-001-H, and 97-CR-162-001-H.

_ While on supervised release, the defendant shall not commit another federal, state, or local crime;
shall not illegally possess a controlled substance; shall comply with the standard conditions that have been
adopted by this court {set forth below); and shall comply with the following additional conditions:

1. The defendant shall report in person to the Probaztion Office in the district to which the defendant is released as soon as
possible, but in ne event, later than 72 hours of release from the custody of the Bureau of Prisons. '
2. If this judgment imposes a fine, special assessment, costs, or restitution obligation, it shall be a condition of supervised relsase

that the defendant pay any such fina, assessmants, costs, and restitution that remain unpa:d at the commencermnent of the
term of supervised release.

3. The defendant shall not own or possaess a firearm, destructive device, or other dangerous weapon.

4, The defendant shall successfully participate in a program of testing and treatment {to include inpatient) for drug and alcohol
_ sbuse, as directed by the Probation Officer, until such time as released from the program by the Probation Officer.

5. The dafendant shall submit to a search conductad by a United States Probation Officer of his person, residence, vehicle, office

and/or business at a reasonable time and in a reasonable manner, tased upon reasonable suspicion of contraband or evidence
of a violation of a condition of release. Failure to submit to a search may be grounds for revocation. The defendant shall not
reside at any iocation without having first advised othar rasidents that the premises may be subject to searches pursuant to
r\_\ © this condition. Additionally, the defendant shall ebtain written verification from other residents that said residents
T acknowledge the existence of this condition and that their failure te cooperate could result in revecation. This
acknowledgement shall be provided to the U. $. Frobation Office immediately upon taking residency.
B. The deferdant shall abide by the "Spacial Financial Conditions" enumerated in Miscellaneous Order Number M-128, f|IecI with
the Clerk of the Court on March 18, 1992,

STANDARD CONDITIONS OF SUPERVISION

While the defendant is on supamsed release pursuant to this judgment, the defendant shall not commit another federal, state,
or local crime. In addition:

1)  The defendant shalt not leave the judicial district without the permission of tha court or probation officer.

2} * Tha dafendant shali report to the prabation officer as directed by the court or probation officer and shali submit a truthful and
complete written report within the first five days of each month.

3) The defendant shail answer truthfully all inquiries by the probation officer and follow the instructions of the probation officer.

4) The defendant shall support his or har dependents and meet other family responsibilities.

5) The defendant shall work regularly at a lawful ocoupation unless excused by tha probation officer for schooling, training, or other
acceptable reasons.

6! The defendant shall notify the probation officer within seventy-two hours of any change in residence or employment,

7}  Tha defendant shall refrain from excessive use of alcohol and shall not purchase, possess, use, distribute or administer any
narcotic or other controlled substance, or any paraphernalia related to such substances, except as prescribed by a physician.

8) The defandant shall not frequent places where controlled substances are itlegally sold, used, distributed, or administered.

8) The defendant shall not associate with any persons engaged in criminal activity, and shall not associate with any person convicted
of a felony unless granted permission to do so by the probation officer.

10} The defendant shall permit a probation officer to visit him or her at any time at home or elsewhere and shal! permit confiscation
of any contraband observed in plain view by the probation officer,

11) The defendant shall notify the probation officer within seventy two hours of belng arrested or questmned by a law enforcemant
officer.

_@‘1 2] The defendant shall not enter into any agreement to act as an informer or 2 speclal ~agant of a faw anforcement agency wlthout
* ' the parmission of the court.

13) As directed by the probation officer, the defendant shall not1fv third parties of risks that may be occasioned by the defendant's
criminal record or personal history or characteristics, and shall permit the probation officer to make such naotifications and to
confirm the defendant’s compliance with such notification requirement,

14) The defendant shall submit to urinalysis testing as directed by tha U. 5. Probation Dffice.
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¢ Defendant: JOHN STEVEN TORBERT
Case Number: 97-CR-155-001-H

RESTITUTION AND FORFEITURE |

RESTITUTION
The defendant shall make restitution in the total amount of $11,515.

The defendant shall make restitution to the following persons in the following amounts:

Name of Payee ~ Amount of Restitution
AmSouth Bank ' - $11,815

PO Box 370465
Birmingham Alabama 35237
Attn: Lawrence T. Oden

Payments of restitution are to be made to the Clerk of the Court for the Northern District of Oklahoma
for transfer to the payee{s).

fh\ " Restitution shall be paid in full immediately. Any amount not paid immediately shall be paid while
in custody through the Bureau of Prisons’ Inmate Financial Responsibility Program. Upon release from
custody, any unpaid balance shall he paid as a condition of supervised release, except that no further
pavment shall be required after the sum of the amounts actually paid by ali defendants John Steven Torbert,
Wilbur Criss and Christina Wallace, has fully covered the compensable injury.

If a victim has received compensation from insurance or any other source with respect to a loss, any
restitution ordered shall be paid to the person who is a victim before any restitution is paid to any such
provider of compensation. '

Any payment shall be divided proportionately among the payees named unless otherwise specified here,



#~Defendant: JOHN STEVEN TORBERT
‘Case Number: 97-CR-155-001-H
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STATEMENT OF REASONS

The court adopts the factual findings and guideline application in the presentence report.

Guidefine Range Determined by the Court: '

Total Offense Level: 25

Criminal History Category: - | _

imprisonment Range: 57 months te 71 months
Supervised Release Range: 2 to 3 years

Fine Range: $ 10,000 to $ 100,000

"~ Restitution: ' $11.515

The fine is waived or is below the guideline range because of the defendant’s inability to pay.

The sentence is within the guideline range, that range does not exceed 24 months, and the court
finds no reason to depart from the sentence called for by application of the guidelines.

-
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'F ~ UNITED STATES DISTRICT COURT o
“°  Northern District of Oklahoma  JAN 22 1958
UNITED STATES OF AMERICA | | UghﬂDlSTRlcT c%um
v, | Case Number 97-CR-118-001-H /

"JOHN STEVEN TORBERT
Defendant.

. - JUDGMENT IN A CRIMINAL CASE
{For Offenses Committed On or After November 1 19871
 The defendant, JOHN STEVEN TORBERT, was represented by Michael Abel.

The defendant p!eéded guilty December &, 1987, to Count 1 of the Superseding Information.
- Accordingly, the defendant is adjudged guilty of such count, involving the following offense:

Data Offense Count
) Title & Section Nature of Oﬂe_ns_e : ' — - Conc!uded_ . Number(s)
18 USC 2113(a) Bank Robbery 6/17/98 1

f""‘ As pronounced on January 9, 1998, the defendant is sentenced as provided in pages 2 through 5

of this Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984.

It is ordered that the defendant shall pay to the Unit'ed Staies a spesial asées_sment of $ 100, for
Count 1 of the Superseding Information, which shall be due immediately.

Itis further ordered that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address until all flnes restitution, costs, and special
assessments imposed by this Judgment are fully paid.

Signed this the ZZ day of f AV vAR Y __ ,19_9_8.

The Honorable Sven Erik Holmes
United States District Judge

United States Distict Comt  }
Rorthern Disiric of Oklohoma ) 3

| hereby cerfify that the f
| ‘l;t‘lh!:tww IL original mgionh'
/~ Defendant's SSN: 441-74-7136 | | | Pl Lomberd, Guck
- Defendant’s Date of Birth: 2/14/67 ' By -
Defendant’s residence and mailing address: 23352 S. 121 E. Avenue, Tulsa OK 74 b4y

e
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' Defendant: JOHN STEVEN TORBERT '

Case Number 97-CR-118-001-H
IMPR!SONMENT
The defendant is hereby comm:tted to the custody of the Un:ted States Bureau of F’rlsons 10 be
imprisoned for a term of 66 months. Said term to run concUrrently with cases 97-CR-076-001-H, 97-CR-
155-001-H, 97-CR-158-001-H, 87-CR-160-001-H, 97-CR-161-001-H, and 97-CR-162-001-H.

The Court makes the following recommendations to the Bureau of Prisons: The Court recemmends
that the defendant be placed in the Intensive Substance Abuse Program.

- The defendant is r_eman_ded to the_ custody of the United States Marshal.

RETURN

| have executed this Judgment as follows:

Defendant delivered on to _ - _ .
at ' . with a certified copy of this Judgment.

United States Marshal

By

Deputy Marshal
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Defendant JOHN STEVEN TORBERT

' SUPERVISED RELEASE

Upon release fr’om'imprisonment the defendant shall be on supervised release for a term of three (3)
years. Said term to run concurrently with the term imposed in cases 97-CR-076-001 H 97- CR 155- 001 H,
97-CR-158-001-H, 97-CR-160-001-H, 97-CR- ’161 -001- H and 97-CR-162-001-H.

While on supervised release, the defendant shall not commit another federal, state, or local crime;
shall not illegally possess a controlled substance; shall comply with the standard conditions that have been

. adopted by this court {set forth below); and shall comply with the following additional conditions:

1. The defehdant shall FEport in person 1o the Probation Office in the district 10 which the defendant is released as soon as
_ possible, but in ne event, later than 72 hours of release from the custody of the Bureau of Prisons.
2. If this judgment imposes a fine, special assessment, costs, or restitution abligation, it shall be a condition of supervised release

that the defendant pay any such fine, assessments, costs, and restitution that remain unpaid at the commangemant of tha
term of supervised releasa.

3. The defandant shall not own or possess a firearm, destructive device, or other dangerous weapon.

4, The defendant shall successfully participate in a program of testing and trearmént (to include inpatient} for drug and aicohol
abusa, as directed by the Probation Officer, until such time as released from the program by the Probation Officer.

5. The defendant shall submit o a search conducted by a United States Probation QOfficer of his person, residenca, vehicle, office

and/or business at a reasonable time and in a reasonable manner, based upon reasonable suspicion of contraband or evidence
of a viglation of a condition of refease. Failure to submit to a search may be graunds for revocation. The defendant shal! not
reside at any location without having first advised other resu:lents that the premises may be subject to searches pursuant to
this condition. Additionally, the defendant shall obtain written varification from other residents that said residants
acknowladga the existence of this condition and that their failure to cooperate could result in revocation. This
. acknowledgement shall be provided to the U. S. Probation Office immediataly upon taking residency.

8. Tha defandant shall abide by the "Special Financial Conditions” enumerated in Migcellaneous Crder Number M-128, filed with

the Clerk of the Court on March 18, 19382,

. STANDARD CONDITIONS OF SUPERVISION

While the defendant is on supervised release pursuart to this judgment, the defendant shall not ¢ommit another federal, state,
or local crime. in addition:

1} The defendant shall not teave the judicial district without the permission of the court or probation officer.

" 2) The defendant shall repart to the probation officer as directed by the court or probation officar and shail submit a truthful and

complete written report within the first five days of each month.

3} The defendant shall answer truthfully ail inquiries by the probation officer and follow tha instructions of the probation off!car

4) The defendant shal! support his or her dependents ard meet ather family responsibilities.

B) The defendant shall work regutarly at & lawful occupation unless excused by the probation officer for schasling, training, or athar

. acceptable reasons.

B8) The defandant shall notify the probation officer within seventy-two hours of any changes in rasidence or employment.

71  The defendant shall refrain from axcessive use cof alcchal and shall not purchase, possess, use, distribute or administer any
narcatic or other controlled substance, or any paraphernalia related to such substances, except as prescribed by a physician.

8! The defendant shall not frequent places where controlled substances are illegally sold, used, distributed. or administered.

9} The defendant shall not associate with any persons engaged in criminal activity, and shall not assoctate with any perscn canvmted
of a felony unless granted permission to do so by the probation officer.

10] The defeéndant shall permit a probation officer to visit him or her at any tima at home or elsewhere and shall permit confiscation
of any contraband observed in plain view by the probation officer. ' '

11} The defendant shall notify the probation officer within seventy-two hours of belng arrested or questloned by a law anforcement
officer.

12} The defendant shall not enter into any agreement to act as an infermer or a speciai agent of a law enforcement agency without’

- the permission of tha court.

" 13) As directed by the probation officer, tha defandant shall notify third parties of risks that may be occasioned by the defendant’s

griminal record or personal history or characteristics, and shall parmit the probation officer to make such nétificat'rons and ta
confirm the defandant’s compliance with such notification requirament. -
14) The defendant shall submit to urinalysis testing as directed by the U. S, Probation Office,
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. Defendant: JOHN STEVEN TORBEF_!T

"Case Number: 97-CR-118-001-H
RESTITUTION AND FORFEITURE
RESTITUTION

The defendant shall make restitution in the total amount of 5,344,

The defendant shall make restitution to the following persons in the following amounts:

Name of Payeeo ' ' Amount of Restitution
South Trust Bank | | $5,344

"Attn: Security Case # 96-08

500 Office Park Drive

- Birmingham, Alabama 36223

Pavments of restitution are to be made to the Clerk of the Court for the Northern District of Oklahoma
for transfer to the payee(s)

Restitution shall be paid in full immediately. Any amount not paid immediately shall be paid while
in custody through the Bureau of Prisons’ Inmate Financial Responsibility Program. Upon release from
custody, any unpaid balance shall be paid as a condition of supervised release, except that no further
payment shall be required after the sum of the amounts actually paid by all defendants, John Steven Torbert,
Wilbur Criss and Christina Wallace, has fully covered the compensable injury,

if a victim has received compensation from insurance or any other source with respect to a loss, any
restitution ordered shall be paid to the person who is a victim before any restltutlon is paid to any such
provider of compensation.

Any payment shall be divided proportionately among the payees named unless otherwise specified here.
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Defendant: JOHN STEVEN TORBERT

Case Number; 97-CR-118-001-H

- STATEMENT OF REASONS

The court adopts the factual findings and guideline application in the presentence report.

Guideline Range Detaermined by the Court:

Total Offense Level: 25

Criminal History Category: 1 :
imprisonment Range: 57 months to 71 months
Supervised Release Range: 2 to 3 years

Fine Range: $ 10,000 to $ 100,000

Restitution: _ $ 5,244

The fihe is waived or is below the guideline range because of the defendant’s inability to pay. _

The sentence is within the guideline range, that range dces not exceed 24 months, and the court
finds no reason to depart from the sentence called for by application of the guidelines,
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UNITED STATES DISTRICT COURT

- " Northern District of Oklahoma JAN 2 2 Jsseﬁ?'
UNITED STATES OF AMERICA | Pm{)rs“m“""’
V.o ' S | Case Number 87-CR-161-C01-H

JOKN STEVEN TORBERT
Defendant_.

JUDGMENT IN A CRIMINAL CASE
(For Offenses Committed On or After Novemnber 1, 1987}
The defendant, JOHN STEVEN TORBERT, was reprasented by Michae! Absi.

The defendant pleaded guilty to Count 1 of the Indictment, December 5, 1997.
Accordingly, the defendant is adjudged guﬂty of such count, involving the following offense:

Date Qffense ' Count
Title & Section Nature of Offensa _ Conclqded Numb_er{st
18 USC 2113{a) Bank Robbery 5/5/96 1

" As pronounced on January 9, 1998, the defendant is sentenced as provided in pages 2 through 5
of this Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1384.

It is ordered that the defendant shall pay to the United States a special assessment of $ 100, for
Count 1 of the Indictment, which shall be due immediately.

It is further ordered that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and special

assessments imposed by this Judgment are fully paid.

Signed this the ZZ ' dav of WJM , 1998,

/M%/ﬁ

- The fonorable Sven Erik Holmes
United States District Judge

;‘-“ Defendant’'s SSN: 441-74-7136

Defendant’s Date of Birth: 2/14/67 _ _ o _
Defendant’s residence and mailing address: 3352 S. 121 E. Avenue, Tulsa OK 741486
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£ Defendant: JOHN STEVEN TORBERT

Case Number: 97-CR-161-001-H
IMPRISONMENT

The defendant is 'hereby committed to the custody of the United States Bureau of Prisons to be
imprisoned for a term of 66 months. Said term to run concurrently with cases 97-CR-076-001-H, 97-CR-
118-001-H, 87-CR-155-001-H, 97-CR-158-0G1-H, 97-CR-160-001-H, and 87-CR-162-001-H.

‘The Court makes the following recommendations to the Bureau of Prisons: The Court recommends
that the defendant be placed in the Intensive Substance Abuse Treatment program.

The defendant is remanded to the custody of the United States Marshal.

RETURN

| have executed this Judgment as follows:

Defendant delivered on to _ N _ . —
at . with a certified copy of this Judgment.

- United States Marshal

By

Deputy Marshal
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Defendant: JOHN STEVEN TORBERT

Case Number: 97-CR-161-001-H
SUPERVISED RELEASE
Upon release from imprisonment, the defendant shall be on supervised release for a term of three (3)

~years. Said term to run concurrently with the terms imposed in cases 87-CR-076-001-H, 97-CR-118-001-H,
97-CR-155-001-H, 87-CR-158-001-H, 97-CR-160-001-H, and 97-CR-182-001-H.

While on superwsed release, the defendant shall not commit another federal state, or local crime;
shall not illegally possess a controlled substance; shall comply with the standard conditions that have beén
adopted by this court {set forth below); and shall comply with the following additional conditions:

1. The defendant shall report in person to the Probation Office in the dlstrlct to which the defendant is released as soon as
possible, but in no event, later than 72 hours of release from the custody of the Bureau of Prisans.
2. 1f this judgment imposes a fine, special assessment, costs, or restitution obligation, it shall be a condition of supervised release

that the defendant pay any such fine, assessments, costs, and restitution that remain unpaid at the commencement of the
term of supervised release.

3. Tha dafendant shall not awn or possass a firearm, destructive device, or other dangerous weapon.

4, The defendant shall successfuily participate in a program of testing and treatment (to include inpatient} for drug and aicohol
abusa, as directed by the Probation Officer, unti! such time as released ffcrn the program by the Prabation Officer.

5. The defendant shall submit to a search conducted by a United States Probation Officer of his person, residence, vehicle, office

and/or businass at a reasonzable time and in a reasonable manner, based upon reasonable suspicion of contraband or evidence
of a violation of a condition of release. Failure to submit to a search may be grounds for revocation. The defendant shall not
reside at any location without having first advised other residents that the premises may be subject to searches pursuant to
this condition.  Additionally, the defendant shall obtain written verification from other residents that said residents

£ acknowledge the existence of this condition and that their failure to cooperate could resuit in revacation.  This
: © acknowledgement shail be provided to the' U. §. Probation Office immediatély upon taking residéncy. '
6. The defendant shall abide by the "Spectat Financial Conditions™ enumerated in Miscellaneous Qrder Number M-128, filed with

tha Clerk of the Court on March 18, 1992,
STANDARD CONDITIONS OF SUPERVISION

While the defendant is on supervised refease pursuan: to this judgment, the dafendant shall not commit another federal, state,
or local crima. In addition:

1} The defendant shal! not leave the judicial district withput the permission of the court or probation officer.

2) The defendant shali report to tha probation officer as diracted by the court or probation officer and shall submit a truthful and
complete written report within the first five days of each month.

3) The defendant shall answer truthfully all inquiries by the probation officer and follow the instructions of the probatmn officer.

4) The defendant shail support his or her dependents and maet other famrly responsihilitias.

5) The defendant shall work regularly at a lawful uccupatr_cn unless excused by the probation officer for schocling, training, or other
acceptable reasons. '

8} The defendant shall notify the probation afficer within seventy-two hours of any change in residence or employment.

7} The defendant shall refrain from excessive use of al¢ohol and shall not purchase, possass, use, distribute or administer any
maréotic or ather controiled substance, or any paraphernalia reiated to such substances, except as prascribed by a physician.

8). The defendant shall not frequent places whera controllad substances are illegally sold, used, distributed, or administerad,

9) Tha dafsndant shall not associate with any persons engaged in criminal activity, and shall not associate with any parson convicted
of a felony unless granted permission to de so by the probation officer,

10} The defendant shalf permit a probation officer to visit him or her at any time at home or eisewhere and shatl permlt confiscation

' of any contraband observed in plain view by the probation officer,

11} The defendant shall notify the probation officer within seventy-two hours of being arrested or questioned by a taw enforcament
officer,

12) The defendant shall not enter into any agreement to act as an informer or a spec:al agent of a law anforcement agency w|thout

r\ the permission of the court,

' 13} As directed by the probation officer, the defendant shali notify third parties of risks that may be occasioned by the defendant’s
criminal recard or personal history or characteristics, and shall permit the probation officar to make such notifications and to
confirm the defendant’s compiiance with such notification reguirgment. ' _

14} The defendant shall submit to urinalysis testing as directed by tha U. 5. Probation Office.
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Defendant: JOHN STEVEN TORBERT

Case Number: 97-CR-161-001-H

RESTITUTION AND FORFEITURE

RESTITUTION
The defendant shall make restitution in the total amount of $4,404.

The defendant shall make restitution to the following persons in the fdllowing amounts:

‘Name of Payee A I Amount of Restitution
‘California Federal Bank , _ ' : $4,404

830 Stillwater Road
West Sacramento CA 956605
Attn: Security Department

Payments of restitution are to be mads to the Clerk of the Court for the Northern District of Oklahoma
for transfer to the payee(s}. '

Restitution shall be paid in full immediately. Any amount not paid immediately shall be paid while
in custody through the Bureau of Prisons’ Inmate Financial Responsibility Program. Upon release from
custody, any unpaid balance shall be paid as a condition of supervised release, sxcept that no further
payment shall be required after the sum of the amounts actually paid by all defendants, John Steven Torbert,
Wilbur Criss and Christina Wallace, has fully covered the compensable injury.

If a victim has received compensation from insurance or any other source with respect to a loss, any
restitution ordered shall be paid to the persor who is a victim before any restitution is paid to any such
provider of compensation. :

Any payment shall be divided proportionately among the payees named unless otherwise specified here.
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~~Defendant: JOHN STEVEN TORBERT

‘Case Number: 97-CR-161-001-H

STATEMENT OF REASONS

The court adopts the factual findings and guideline application in the presentence report.

Guidsline Range Determined by the Court:

Total Offense Levek: 25

Criminal History Category: |

Imprisonment Range: 57 months to 71 months -
Supervised Release Range: 2 to 3 years

Fine Range: '$ 10,000 to $ 10C,0C0

Restitution: $ 4,404

The fine is waived or is below the guideline range because of the defendant’s inability to pay.

The sentence is within the guideline range, that range does not exceed 24 months, and the court
finds no reason to depart from the sentence called for by application of the guidelines.
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~ UNITED STATES DISTRICT COURT
t | Northern District of Qklahoma JAN 22 1993 ﬁ
: _ ~ Phil
UNITED STATES OF AMERICA u.s. 'leg'?g'fcrglco'ﬁ'gr
v. ' Case Number 97-CR-158-001-H / |

~ JOHN STEVEN TORBERT
' Defend_ant. _

JUDGMENT IN A CRIMINAL CASE
{For Offense_s Committed On or After November 1, 1987)
- The defendant, JOHN STEVEN TORBERT, was represented by Michael Abel.

The defendant pleaded guilty t¢ Count 1 of the Indictment, December 5, 1997,
Accordingly, the defendant is adjudged gu:lty of such count, anvolvmg the foliowing offense:

. _ . ‘Date Offanss Count
Title & Section Nature of Offense Coricluded Number{s}

18 USC 2113({a) Bank Robbery ' ' ' 5/29/96 -1

F - As pronounced on January 9, 1998, the defendant is sentenced as provided in pages 2 through __
of this Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984.

it is ordered that the defendant shall pay to the United States a special assessment of $ 100, for
count(s} 1 of the Indictment; which shall be due immediately.

It is further ordered that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address until all fines, restltutlon costs, and special
assessments imposed by this Judgment are fully paid.

Signed this_the ZL day of %A/UM:/ , 1998,

'

~ The Honorable Sven Erik Holmes
~ United States District Judge

Defendant’s SSN: 441-74-7136
Defendant’'s Date of Birth: 2/14/67 _
Defendant’s residence and mailing address: 3352 5. 121 E. Avenue, Tulsa OK 74146
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¢ Detendant: JOHN STEVEN TORBERT

- Case Number: 97-CR-158-001-H
IMPHISONMENT
The defendant is hereby committed to the custody of the United States Bureau of Prisons to be
imprisoned for a term of 86 months. Said term to run concurrently with Cases 97-CR-076-001-H, 97-CR-
118-001-H, 97-CR-155-001-H, 97-CR-160-0C01-H, 97-CR- 161 -001-H, and 97-CR-162-001-H.

The Court makes the following recommendations to the Bureau of Prisons: The Court recommends
that the defendant be placed in the Intensive Substance Abuse Treatment program

The defendant is remanded to the custady of the United States Marshal._

RETURN

| have executed this Judgment as follows:

Defendant delivered on to

at , with a certified copy of this Judgment.,

United States Marshal

By

Deputy Marshal
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Defendant: JOHN STEVEN TORBERT

‘Case Number: 97-CR-158-001-H
SUPERVISED RELEASE

Upan release from imprisonment, the defendant shall be on supervised release for a term of three (3)
years. Said term to run concurrently with the terms imposed in Cases 97-CR-076-001-H, 97-CR-118-001-H,
97-CR-155-001-H, 87-CR-160-001-H, 97-CR-161-001-H, and 87-CR-162-001-H.

While on supervised release, the defendant shail not commit another federal, state, or local crime;
shall not illegailly possess a controiled substance; shall comply with the standard conditions that have been
adopted by this court (set forth below); and shall comply with the foliowing additional conditions:

1. The defendant shall report in person to the Probation Office in the district te which the defendant is released as soon as
possibie, but in ne event, later than 72 hours of release from the custody of the Bureau of Prisons,
2. If this judgrent imposes a fine, spacial assessmant, costs, or restitution abligation, it shall be a condition of supervised reieasa

that the defendant pay any such fine, assessments, costs, and restitution that remain unpaid at the commencement of the
term of supervised releass. '

3. The defendant shall not own or possess a firearm, destructive device, or other dangerous weapon.

4, The defandant shall successfully participate in a grogram of testing and treatment {to include inpatient) for drug and aicohol
abuse, as directed by the Probation Qfficer, until such tima as reisased frem the program by tha Probation Officer.

5. " The defendant shail submit to a search conducted by a United States Probation Officer of his person, residence, vehicle, office

and/or busingss ar a reascnabla time and in a8 reasonable manner, based upon reasonabie suspicion of contraband or evidence
of a violation of a condition of release. Failure to submit to a search may ha greunds for revocation. The defendant shali not
reside at any location without having first advised other residents that the premises may be subject to searches pursuant to
this condition, Additionailly, the defendant shall obtain writtan verification from other residents that said rasidents

ﬂf“‘\ acknowledge the existence of this condition and that their failure to cooperate could result in revocation. This
* " acknowledgement shall be provided to the U. S. Probation Office immadiately upan taking residency. '
8. Tha defendant shall abide by the "Special Financial Conditions" enumerated in Miscellaneous Order Number M-128, filed with

the Clerk of the Court on March 18, 1992,
STANDARD CONDlTlONS OF SUPERVISION

While the defendant is on supervised releasa pursuant 1o thss |udgment the defendant shall not commit another tederal, state,
_or local crime. In addmon

1} The defendant shall not leave the judicial district without the permission of the court or probation officer.

2}  The defendant shaill report to the probation officer as dirscted by tha court ar probation officer and shall submit & truthful and
complete written report within tha first five days of each month.

3) The defendant shall answer truthfully all inquiries by the probation officer and follow the instructions of the probation officer.

4) The defendant shall support his or her dependants and meet other family responsibiiities.

§) The defendant shall work regularly at a lawful occupation uniess excused by the probation officer for schocling, training, or other
acceptabie reasons.

61 The defendant shall notify the probation officer within seventy-two hours of any change in residence or employment.

7} The defendant shail refrain from excessive use of alcohol and shall not purchase, possass, use, distribute or administer any
nareotic or other controled substance, ar any paraphamahs related to such substances, axcept as prescribed by a physician,

8 The defendant shail not frequent places where controlied substancas are illegally sold, used. distributed, or administered.

8) Tha datandant shall not associata with any persons engaged in criminal activity, and shall not associate with any person convicted
of a felony uniess granted parmission to do so by the probation officer.

10) The defendant shali permit a probation officer to visit him ar her at any time at home or elsewhere and shall permit confiscation
of any contraband observad in plain view by the probation officer. _

$1) The defendant shall notify the prabation officar within seventy-two hours of being arrested or questioned by a law enforcement
officer.

12} The defendant shall not enter into any agreement 1o act as an informer or a special agent of a law enforcement agency wnhout

£ the permission of the court.

' 13} As directed by the probation officer, the defendant shall notify third parties of risks that may be e¢casiened by the defandant’s
criminal record or personal history or characteristics, and shail permit the probation officer to make such notifications and to
confirm the defendant’s compliance with such notification requirement.’

14) The defendant shall submit to urinalysis testing as directed by the U. 5. Probation Office.




-

P

AQ 745 S (Rev. 7!§3HN.D. Okla. rev.} Sheet 7 - Stazﬁm_ent of Reasens

Judgment--Page 4 of 4
Defendant: JOHN STEVEN TORBERT

Case Number: 87-CR-158-001-H

STATEMENT OF REASONS

The court adopts the factual findings and guidefine application in the presentence report.

Guideline Range Determmed by the Court

© Total Offense Level: 25
Criminal History Category: ]
Imprisonment Range: 57 months to 71 months
Supervised Release Range: " 2 to 3 years
Fine Range: $ 10,000 to $ 100,000
Restitution: $ n/a

The fine is waived or is below the guideline range bedause of the defendant's inability to pay.

The sentence is within the guidetine range that range does not exceed 24 months, and the court finds no
reasocn to depart from the sentence called for by application of the guidelines. '
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- | UNITED STATES DISTRICT COURT
P N o - Northern District of Oklahoma Ph:lAN 22 1998%
| I

: Lombardj, ¢
UNITED STATES OF AMERICA . U.S. DISTRICT' GOUHT
V. - Case Number 97-CR-076-001-H /

JOHN STEVEN TORBERT |
Defendant.
JUDGMENT IN A CRIMINAL CASE
{For Offenses Committed On or A_fter November 1, 1987}
The defendant, JOHN STEVEN TORBERT, was represented by Michael Abel.

The defendant pleaded guilty December 5, 1997, to Count 1 of the Indictment.
Accordingly, the defendant is adjudged gl.uity of such count, involving the following offense:

Dats Offenss Count
Title & Section Nature of Offanse Concluded Number(s}
18 USC 2113(a)  Bank Robbery | | 1/17/87 1

- As pronounced on January 9, 1998 the defendant is sentenced as provlded in pages 2 through 4
of this Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984,

it is ordered that the defendant shall pay to the United States a special assessment of $ 100, for
Count 1 of the Indictment, which shall be due immediately.

it is further ordered that the defendant shall notify the United States Attorney for this district within _
30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and special
assessments imposed by this Judgment are fully paid.

-
Signed this the 22" Gay of Zanyany 1 7 %

The Honorable Sven Erik Holmes
United States District Judge

Defendant’s SSN: 441-74-7136
£ Defendant’s Date of Birth: 2/14/67 - _ o
Defendant’s residence and mailing address 2352 S. 121 E. Avenue, Tulsa OK 74146
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' Defendant: JOHN STEVEN TORBERT - _
. Case Number: 97-CR-076-001-H _
IMPRISONMENT
The defendant is hereby committed to the custody of the United States Bureau of Prisons to be
imprisoned for a term of 66 months. Said term to run concurrently with cases 97-CR-118-001-H, 97-CR-
155-001-H, 97-CR-153-001-H, 97-CR-160-001-H, 97-CR-161-001-H, and 97-CR-162-001-H.

The Court makes the following'recommendations to the Bureau of Prisons: The Court recommended
that the defendant be placed in the intensive Substance Abuse Treatment program.

The defendant is remanded to the custody of the United States Marshal.

RETURN

| have executed this Judgment as follows:

~ Defendant delivered on ' to .
at S ' ' ' _, with a certified copy of this Judgment.

~

o United States Marshal

By

Deputy Marshal




AC 245 5 (Rev. 9/97){N.D. Okla. rev.) Sheet 3 - Supervised Rselease

| Judgment--Page 3 of 4
P Defendant: JOHN STEVEN TORBERT

Case Number: 97-CR-076-001-H
SUPERVISED RELEASE

Upon rejease from imprisonment, the defendant shall be on suhervised reisase for a term of thres (3}
years. Said term to run concurrently with the term of supervised release imposed in cases 97-CR-118-001-
H, 97-CR-155-001-H, 97-CR-158-001-H, 87-CR-160-001-H, 97-CR-161-001-H, and 97-CR-162-001-H.

While on supervised release, the defendant shall not commit another federal, state, or local crime;
shall not illegally possess a controlled substance; shall comply with the standard conditions that have been
adopted by this court {set forth below); and shall comply with the foilowing additional conditions:

1. The defendant shall report in parsen to the Probation Office in the district to which the defendant is released as soon as
o " possible, but in no event, later than 72 hours of release from the custody of the Bureau of Prisons.
2. If this judgmaent impases a fina, special assessment, costs, or rastitution obligation, it shall be a condition of supervised release

that the defendant pay any such fine, assessments, costs, and restitution that remain unpaid at tha commencement of tha
term of supervised relaase.

3. The defendant shali not own or possess a firearm. destructive device, or other dangsrous waapon, :

4, The defendant shall successfully participate in a program of testing and treatment (to include inpatient) for drug and alcohol
abuse, as directed by the Probation Officer, until such time as released from the program by the Probation Officer.

5. The defendant shall submit to a search cenducted by a United States Probation Officer of his person, residence, vehicle, office

and/or business at a reasonable time and in a reasonable manner, based upen reasonable suspicion of contraband or evidence
of a violation of a condition of release. Failure to submit to 2 saarch may be grounds for revacation. Tha defendant shall not
. reside at any location without having first advised other residents that the premises may be subject to searches pursuant to

this condition. Additionally, the defendant shall obtain written varification from other residents that said residents

™ acknowledge the éxistence of this condition and that their failure to cooperate could result in revocation. This
T 77T acknowledgement shalt be provided to the U. 5. Probation Cffice immediataly upon taking residancy.
B. The defandant shall abida by the "Spacial Financial Conditions” enumerated in Miscellaneous Order Number M-128, filed with

the Clerk of the Court on March 18, 1992.

STANDARD CONDITIONS OF SUPERVISION

While the defendant is on supervised release pursuant to this judgment, the defendant shall not commit another federai state,
or local crime, In addition:

1) The defendant shall not leave the judicial district without the permission of the court or probation officer.

2}  The dsfendant shail report to the probation officer as directed by the court or probation officer and shall submit a truthful and
comglete written report within the first five days of each month,

3) The defendant shall answer truthfully all inguiries by the probation officer and follow the instructions of the probation officer.

4) The defendant shall support his or her dependents and meet other family responsibilities.

5] The defendant shall work regularty at a lawful occupation unless excused by the probation officer for schoeling, waining, or other
acceptahle reasons.

61 The defendant shall notify the probation officer within seventy-two hours of any change in residence or empioyment.

7) The defendant shall refrain from excessive use of zlcohol and shall riot purchase, possess, use, distribute or administer any
narcotic or other controlled substance, or any paraphernalia related to such substances, axcept as prescribed by a physician.

8) The defendant shall not frequent places where controiled substances are illegaily sold. used, distributed, or administered.

9) The defendant shall not associate with any persons angaged in criminal activity, and shall not associate with any person convictad
of a felony Gnless granted permission to do so by the probation officer.

10} The defendant shall permit a probation officer to visit him or her at any time at home or elsewhere and shall permit confiscation
of any contraband cbserved in plain view by the probation officer.

11) The defendant shall notify the probation officer within seventy-two hours of being arrested or quesﬂonad by a Iaw enforcement
officer.

12) The defandant shall not enter into any agreement to act as an informer or a special agent of a law enforcement agency without

r”ﬂ‘ . the permission of the c¢ourt,
13) As directed by the probation officer, the defendant shall notify third parties of risks that may be occasioned by the defendant’s
" criminal record or parsonal history or characteristics, and shall permit the probatlon officer to make such nouﬂcattons and to

confirm the defendant’s compliance with such netification reguirement,

14} The defandant shall submit to urinalysis testing as directed by the U. S. Probation Office.
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Defendant: JOHN STEVEN TORBERT

Case Number: 97-CR-076-001-H

STATEMENT OF REASONS

The court adopts the factual findings and guideline application in the presentence report.

Guideline Range Determined by the Court:

Total Offense Level: 25

Criminal History Category: ' b

Imprisonment Range: 57 months to 71 months
Supervised Release Range: 2 to 3 years

Fine Range: ~ $ 10,000 to $ 100,000
Restitution: ' $ n/a ' '

The fine is waived or is below the guideline range because of the defendant’s inabiiity to pay.

' The sentence is within the guideline range, that range does not exceed 24 months, and the court

~ finds no reason to depart from the sentence called for by application of the guidelines.
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Py ~ UNITED STATES DISTRICT COURT “Ep
Lo . " Northern District of Oklahoma

UNITED STATES OF AMERICA

V.

Case Number 97-CR-162-001-H/

JOHN STEVEN TORBERT
Defendant.

JUDGMENT IN A CRIMINAL CASE
{For Offenses Committed On or After November 1, 1987)

The defendant, JOHN STEVEN TORBERT, was represented by Michael Abel.

The defendant pleaded guilty to Count 1 of the Information, December 5, 1997,

Accordingly, the defendant is adjudged guilty of such count, invoiving the following offense:

Date Offense Count
Title & Section .Nature of Offansa__ Concluded _ NMumber{s)
18 USC 2113{a) & Bank Robbery - 8/3/96 1
18 USC 2 Aiding & Abetting 6/3/96 1

' As pronounced on January 9, 1998, the defendant is sentenced as provided in pages 2 through 5
of this Judgment, The sentence is imposed pursuant to the Sentencing Reform Act of 1984,

It is ordered that the defendant shali pay to fhe United States a special assessment of $ 100, for
Count 1 of the information, which shall be due immediately.

it is further ordered that the defendant shall notify the United States Attorney for this district within
3C days of any change of name, residence, or mailing address until all fines, restitution, costs, and special
assessments imposed by this Judgment are fully paid.

Signed this the Zz"ﬂday of ;Zw,qu , 1998.

The ,l‘fonb_rable Sven Erik Holmes
-United States District Judge

o~ Defendant's SSN: 441-74-7136

B
I 1 3

~ " ‘Defendant’s Date of Birth: 2/14/67 B ' :
Defendant’s residence and mailing address: 3352 8. 121 E. Avenue, Tulsa OK 74148
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g~ Defendant: JOHN STEVEN TORBERT e -
F "Case Number: 397-CR-162-001-H
~ IMPRISONMENT
The defendant is hereby committed to the custody of the United States Bureau of Prisons to be
imprisoned for a term of 66 months. Said term to run concurrently with cases 97-CR-076-001-H, 97-CR-
118-001-H, 97-CR-155-001-H, 97-CR-158-0C1-H, 97-CR-160-001-H, and 97-CR-161-001-H.

The Court makes the following recommendations to the Bureau of Prisons: The Court recommends
that the defendant be placed in the Intensive Substance Abuse Treatment program.

The defendant is remanded to the custody of the United States Mars_hal_.

RETURN

| have executed this Judgment as follows:

Defendant delfivered on to _ _ L
at . with a certified copy of this Judgment.

£

© U United States Marshal

- By

Deputy Marshal
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#~ Defendant: JOHN STEVEN TORBERT

‘Case Number; 97-CR-162-001-H
SUPERVISED RELEASE

| Upon refease from imprisonment, the defendant shall be on supervised release for a term of three {3)
years. Said term to run concurrently with the terms imposed in cases 97-CR-076-001-H, 37-CR-118-001-H,
97-CR-155-001-H, 97-CR-158-001-H, 97-CR-160-001-H, and 97-CR-161-001-H.

While on supervised release, the defendant shall not commit another federal, state, or local crime;
shall not illegally possess a cantrolied substance; shail comply with the standard conditions that have been
adopted by this court {set forth below); and shall comply with the following additional conditions:

1. Tha defendant shall repert in person to the Prabation Office in the district to which the defandant is released as soon as
possible, but in no event, later than 72 hours of reiease from the custody of the Bureau of Prisons.
2. If this judgment imposes a fine, special assessmaenr, costs, or restitution obligation, it shall be a condition of supervised release

that the dafendant pay any such fina, assessmen?s, costs, and restitution that remain unpand at the commencement of the
term of supervised releasa.

3. The defendant shall not own or possess a firgarm, destructive device, ar ather dangerous weapan.

4, The defendant shali successfully participate in a program of testing and treatment (to include inpatient) for drug and alcohol
abuse, as diracted by the Probation Officer, until such time as released from the program by the Probation Qfficer.

5, The defendant shall submit to a search conducted by a United States Probation Officer of his person, residence, vehicle, office

and/or businass at a reasonabie time and in a reasenable manner, based upon reasonable suspicion of contraband or evidenca
of a violation of a condition of release, Failure to submit to a search may be grounds for ravocation, The defendant shall not
reside at any location without having first advisad other residents that the pramises may be subject to searches pursuant to
this condition. Additionally, the defendant shall obtain written verification from other residents that said residents

™ ‘acknowledge the existence of this condition and that their failure to cooperate could result in revocation. This
S acknowledgement shall be provided to the U. S, Probation Office immediately upon taking residency, _
6. The defendant shall abide by the "Speciai Financial Conditions™ enumerated in Miscellaneoys Order Number M-128, filed with

the Clerk of the Court on March 18, 1982,
STANDARD CONDITIONS OF SUPERVISION

While the defendant is on supervised releasa pursuant to this judgmeant, the defendant shall not commit another federal, stats,
or {ocal crima. In addmon°

1) The defendant shall not leave the judicial district without the permission of the court or probation officer.

2) - The defendant shall report 1o the probation officer as directed by the court or probation officer and shall submit a truthful and
complets written report within the first five days of each month.

3} The defendant shall answer truthfully all inquiries by the probation officer and foliow the instructions of the probation officar.

4} The defendant shall support his or her dependents and meet other family responsibilities.

8! The defendant shall work regularly at a lawful occupation unless excused by the probat:cn officar for schooling, training, or other
acceptable reasons.

8} The defendant shall notity the probation officer within seventy-two haurs of any change in residence or emptoyment

71 The defencant shall refrain from excessive use of alcohol and shall not purchase, possess, use, distribute or administer any
nar¢otic or other controllad substance, or any paraphernalia related to such substances, except as prescribed by a physician,

8) The defendant shall not fraquent places where controlled substances are illegally sold, used, distributed, or administered.

9} Tha defendant shali not associata with any persons engaged in criminal activity, and shall not associate with any person convicted

. of afelony uniess granted permission to do so by the probation officer.

10} The defandant shail permit a probation officer to visit him or her at any time at home of alsewhere and shall permit conﬁscatlon

. of any contraband cbserved in plain view by the probation officer.

11) The defendant shall notify the probation officer within seventy-two hours of being arrested or questioned by a law enforcement
officer. _

12) Tha defendant shall not enter into any agreement to act as an informer or a special agent of a law enforcement agency withaut

f'\ the permission of the court.

13) As directed by the probation officer, the defendant shall notify third partres of risks that may be occasioned by the defendant 3
criminal record or personal history or charactaristics, and shall permit the probation officer ta make such notifications and to
confirm the defendant’s compliance with such notification requirement.

14) The defendant shall submit to urinalysis testing as directed by the U. S. Probation Office,
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. Defendant: JOHN STEVEN TORBERT

" Case Number: 97-CR-162-001-H

STITUTION AND FORFEITURE
RESTITUTION
The defendant shall make restitution in the total amount of $3,208,

The defendant shall make restitution to the following persons in the following amounts:

Name of Payee Amount df Restitution
Union Planters Bank ' B $3,206

401 Union Street {9th Floor}
Nashville TN 37219
Case # 96-104

Payments of restitution are to be made to the Clerk of the Court for the Northern District of Oklahoma
for transfer o the payee(s).

! _ Restitution shall be paid in full immediately. Any amount not paid immediately sha[l be paid ‘while

" in custody through the Bureau of Prisons’ Inmate Financial Responsibility Program. Upon release from
custody, any unpaid balance shall be paid as a condition of supervised releass, except that no further
payment shall be required after the sum of the amounts actually paid by all defendants, John Steven Torbert,
Wilbur Criss and Christina Wallace, has fully covered the compensable injury.

_If a victim has received compensation from insurance or any other source with respect to a loss, any
restitution ordered shall be paid to the person who is a vietim before any restitution is paid to any such
provider of compensation. :

Any payment shall be divided proportionately among the payees named unless otherwise specified here.




- ¥

AQ 245 S {Rev. 7/23}{N.D. Okla. rev.) Sheet 7 - Statement of Reasons
. . AR P, S i

o o , _ Judgment--Page 5 of §
# Defendant: JOHN STEVEN TORBERT _

Case Number: 97-CR-162-001-H

STATEMENT OF REASONS

The court adopts the factual findings and guidetine application in the présenfence report.

Guideline Range Determined by the Court:

Total Offense Level: 25

Criminal History Category: |

Imprisonment Range: ~ B7 months to 71 months
Supervised Release Range: 2 to 3 years

Fine Range: $ 16,000 to $ 100,000

Restitution: $ 3,206
The fine is waived or is below the guide-line range because of the defendant’s inability to pay.

The sentence is within the guideline range, that range does not exceed 24 months, and the court
finds no reason to depart from the sentence called for by application of the guidelines.
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UNITED STATES DISTRICT COURT J
2R " Northern District of Qklahoma AN 22 199893

Phil Lomng
U, rdi, ¢
UNITED STATES OF AMERICA ' S. DisTrRicT co'ggr
v. | Case Number 97-CR-160-001-H /

JOHN STEVEN TORBERT
Defendant.

JUDGMENT IN A CRIMINAL CASE
{For Offenses Committed On or After November 1, 1987}
The defendant, JOHN STEVEN TORBERT, was represented by Michael Abel.

The defendant pleaded guilty December 5, 1997, to Count 1 of the indictment,
Accordingly, the defendant is adjudged guilty of such count, invalving the following offense:

_ Date Offense Count
Title & Saction Nature of Offense Concluded Numper{s)
18 USC 2113(a) & Bank Robbery 5/17/96 1

18 USC 2 Aldlng & Abettmg _ 5:’17;"96 1

As pronounced on January 9, 1998 the defendant is sentenced as provided in pages 2 through 5
of this Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984,

It is ardered that the defendant shall pay ta the United States a special assessment of $ 100, for
Count 1 of the Indictment, which shall be due immediately.

[t is further ordered that the defendant shail notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and special
assessments imposed by this Judgment are fully paid.

Signed this the ZZMday of | @ﬁ# , 1988,

The Monorable Sven Erik Holmes
United States District Judge

{.\ Defendant’s SSN: 441 -74-7136
Defendant’s Date of Birth: 2/14/67 _
Defendant’s residence and mailing address: 3352 5. 121 S, Avenue, Tulsa OK 74146

g
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£ Defendant: JOHN STEVEN TORBERT

Case Number: 87-CR-160-001-H
IMPRISONMENT
The defendant is hereby committed to the custody of the United States Bureau of Prisons to be
imprisoned for a term of 66 months. Said terms to run concurrently with cases 37-CR-076-001-H, 97-CR-

118-001-H, 97-CR-155-001-H, 97-CR-158-001-H, 97-CR-161-001-H, and 97-CR-162-001-H,

The Court makes the following recommendations to the Bureau of Prisons: The Court recommends
that the defendant be placed in the Intensive Substance Abuse Treatment program,

The defendant is remanded to the custody of the United States Marshal.

RETURN

| have exscuted this Judgmenf as follows:

Defendant delivered on ‘ to I .
at _ __, with a certified copy of this Judgment.

. '-'L.Jnit'éd Stétes Marshal

By

Deputy Marshal
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{*‘-_Def_endant_? JOHN STEVEN TORBERT

‘Case Number: 97-CR-160-001-H
SUPERVISED RELEASE

Upon reiease fr’om' imprisonment, the defendant shall be on supervi.sed release for a term of three (3)
years. Said term to run concurrently with the terms imposed in cases 97-CR-076-001-H, 97-CR-118-001-H,
97-CR-155-001-H, 97-CR-158-001-H, 37-CR-161-001-H, and 97-CR-162-001-H. '

While on supervised release, the defendant shall not commit another federal, state, or local crime;
shall not illegally possess a controlled substance; shall comply with the standard conditions that have been
adopted by this court (set forth below); and shall comply with the following additional conditions: '

1, The defendant shall report in parson to the Probation Office in the district to which the defendant is released as soon as
~ possible, but in no event, later than 72 hours of ralaase from the custody of the Bureau of Prisons.
2. If this judgment imposes a fine, special assessment, costs, or restitution ohligation, it shall be a condition of supeérvised release

that the defendant pay any such fine, gssessmants, costs, and restitution that remain unpaid at the commencement of the
term of supervised release, '

3. The defendant shall not own or possess a firearm, destructive device, or other dangerous weapon.

4, The defendant shall succassfully participate in a program of testing and treatment (to inciude inpatient} for drug and aicohel
abuse, as directed by the Probation Officer, until such time as released from the pragram by the Probation Officer.

5. The defendant shall submit to a search conducted by a United States Probation Officer of his person, residence, vehicle, office

andfor businass at 2 reasonable time and in a reascnable manner, based upon reasonable suspicion of contraband or evidencs
of a violation of a condition of ralease. Failure to submit to a search may be grounds for revocation, The defsndant shall not
reside at any location without having first advised other residents that the premises may ba subject 10 searches pursuant to
this condition. Additionaily, tha defandant shall obtain written verification from other residents that said residents

: f’m\ : acknowledge the existence of this condition and that their failire to cooperate could result in revocation.  This
acknowiedgement shall be provided to the U. S. Probation Office immediately upon taking residency.
6. The defandant shall abide by the "Special Financial Conditions" enumerated in Miscelianeous Order Number M-128, filed with

the Clerk of the Court on March 18, 1982,

STANDARD CONDITIONS OF SUPERVISION

While the defendant is on supervised release pursuant to this judgment, the defendant shali not commit ancther faderal, stats,
or local crima. |n addition: '

1} The defemdant shall not leave the judicial district without the permission of the court or probation officer.

2} The defendant shall report to tha probation officer as directed by the court or probation officer and shall submit & truthful and
complete writtan report within the first fiva days of each month. _

3} The defendant shall answer truthfully all inquiries by the probation officer and follow the instructions of the probation officer,

4) The defendant shall support his or her dependents and meet other family responsibilities. _ _

5) The défendant shall work regularly at a lawful occupation Unless excused by the probation officer far schoeling, training, or other
acceptable raascns. _ _ _ _ _

8) The defendant shall notify the probation officer within seventy-two haurs of any change in residence or employment.

7] The defendant shail refrain from excessive use of alcohol and shall not purchase, possess, usa, distribute or administer any
narcaotic ar other controfled substance, or any paraphernalia related to such substances. except as prescribed by a physician.

8) The defendant shall not frequent places whera controlled substances are illegally sold, used, distributed, or administered.

8) The defendant shall not assaciate with any persons engaged in criminal activity, and shall not associate with any person convicted

_ of afalony unless granted permission to do so by the probation officer.
10} The.defendant shall permit a probation officer ta visit him ar her at any time at home or elsewhere and shall permit confiscation
' of any contraband observed in plain view by the probation officer, : '
11} The dafandant shali notify the probation officer within seventy-two hours of being arrested or questioned by a law enforcemant
officer.
P 12} The defendant shali nat enter into any agreement to act as an informer or a spacial agent of 3 law enforcement agency without
L the permissian of the court. ' _

13} As directed by the probation officar, the defendant shall notify third parties of risks that may he occasioned by the defendant’s
criminal record or parsonal history or characteristics, and shall parmit the probation officer to make such notifications and 10
confirm the defendant’'s compliance with such notification requirement.

14} The defendant shall submit to urinaiysis testing as directed by the U. S. Probation Office.
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. Defendant: JOHN STEVEN TORBERT

‘Case Number: 97-CR-160-001-H

RESTITUTION AND FORFEITURE
RESTITUTION
The defendant shall make restitution in the total amount of $15,300.

The defendant shall make restitution to the following persons in the following amounts:

Name of Payee - - ' Amount of Restitution
SunTrust Bank, N.A. ' : $‘|5,300
PO Box 1638 '

Chatanooga TN 37401
Attn: Comptroler, case # 0510

Payments of restitution are to be made to the Clerk of the Court for the Northern District of Oklahoma
for transfer to the payee(s).

Restitution shall be paid in full immediately. Any amount not paid zmmed:ately shall be paid while
in custody through the Bureau of Prisons’ Inmate Financial Responsibility Program. Upon release from
custody, any unpaid balance shall be paid as a condition of supervised release, except that no further
payment shall be required after the sum of the amounts actually paid by all defendants, John Steven Torbert,
Wilbur Criss, and Christina Wallace, has fully covered the compensable injury.

If a victim has received compensation from insurance or any other source with respect to a loss, any
restitution ordered shall be paid to the person who is a victim before any restitution is paid to any such
provider of compensation.

Any payment shall be divided proportionately among the payees named unless otherwise specified here.
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¢~ Defendant: JOHN STEVEN TORBERT

‘Case Number: 97-CR-160-001-H

STATEMENT OF REASONS

The court adaopts the factual findings and guideline application in the presentence report, N

Guideline Range Determined by the Court:

Total Offense Level: 25

Criminal History Category: |

imprisanment Range: 57 months to 71 months
Supervised Release Range: 2to 3 years '
Fine Range: $ 10,000 to § 100,000
Restitution: _ $ 15,300

The fine is waived or is below the guideline range because of the defendant’s inability to pay.

The sentence is within the guidefine range, that range does not exceed 24 months, and the court
finds no reason to depart from the sentence called for by application of the guidelines. '




ENTERED ON DOCKET

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKUAHOMA

UNITED STATES OF AMERICA,

Plaintiff,
/

4

No. 97-CR-90-K

VS,

GREGORY A. SCHLENKER

FILED
JEN 9 294 ;/)

Phlf Lr)m ardi. Clar
L.s, Dsgﬁ-’m CQURF

R

Defendant.

ORDER

On January 14, 1998, the Court sentenced the Defendant to a forty-six month term of
€ . imprisonment for violating 21 U.8.C. § 846 and 841(a)( 1). The Court now corrects that sentence
for clear error pursuant to Federal Rule of Criminal Procedure 35(c). During the sentencing hearing,
the Assistant United States Attorney stated that the Defendant was a minor participant in the
conspiracy to manufacture and distribute methamphetamine. Minor participant status would have
entitled the Defendant to a two level decrease under United States Sentencing Guidelines Section |
'3B1.2. The Court failed to consider the Assistant United States Attorney’s admission when it
pronounced sentence on January 14, 1998.
The seven day time limit for a correction of sentence under Federal Rule of Criminal
Procedure 35(c} having not lapsed, the Court now reduces Defendant’s offense level two lavels to
an offense level of 21. The Defendant, Gregery A. Schlenker, is hereby sentenced to a corrected term

of imprisonment of thirty-seven (37) months.




" The Court further recommends to the Bureau of Prisons that Defendant be placed into a shock

incarceration program upon becoming eligible for such program.

ORDERED thisa_@w day of January, 1998.

UNITED STETES DISTRICT JUDGE




| NTERED CN DOCKET

S -~ .. UNITED STATES DISTRICT COURT FOR
'“ THE NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA

)
| ) / - 0
Vs ) OT-CR-54-001-K / JAN 21 1998 ¥
: ) | rk
HERBERT JAMES JOHNSON ) %E;‘ %?E;%?‘Cg deRT
Defendant )

Now on this 12th day of January 1§98’, this cause comes on for sentencing after revocation
of Supervised Release after J 01!11501;1 stipulated to violations of supervised release as set out
in the Petition on Supefvised Réle.éasé filed on Au.gusf. 15, 1996, in the District of South.
Carolina and the Addendum to thait Petition filed ;:)n September 15, 1997, in the Northern
District of Oklahoma, after the orig'iléxal case, previously South Carql'ina Case #2:94-111-001
was transferred to the Northern ?istrict of Oklahoma and given Northern District of
Oklahoma Case #97-CR-54-001-K. iJohnson is present in person and represented by counsel,
Keith Ward. The Government is répresented by Assistant United States Attorney, Charles

McLoughlin, and the United States ;Probation Office is represented by Robert E. Boston.

On September 19, 1997, a Revocat;_ion Hearing was held regarding the allegations noted in

¢
¢




£ the aforecited Petition on Supervised Release and Addendum to that Petition citing the

following violations:

(As alleged in the original Pietition on Supervised Release) '

1. VIOLATION OF GENERAL CONDITIONS OF SUPERVISED RELEASE:
“While on supervis-ed relea§e, you shall not cornmit another Federal, state or local
crime, and shali not i]lega]ljr 1iaossess é controlled substanée. Revocation of probation

and supervised release is mandatory for possession of a controlled substance.”

2. | VIOLATION OF STANDARD CONDITION #7.' OF SUPERVISED RELEASE:
“You shallreftain from cxcess usé of alcohol, and shall not purchase, possess, use,
distribute, or administer any other narcotic or other controlled substance, or any
paraphernalia related to sucﬁ substance except as prescribed by a physician.’;
(As to VIOLATIONS 1 AND 2)

On July 8, and July 18, 1996, Johnson tested positive for the use of cocaine.

3. VIOLATION OF SPECIAL CONDITION OF THE COURT: “The defendant
shall pay restitution of $5,000 to the various victims noted within the restitution
section of the presentence report commencing within sixty (60) days of his release

"—\ L from mcarceratzon, to be pa1d at the rate of $100.00 per month initially, which shall be




- increased proportionally by the U.S. _Prq_bat;'on Office as permitted by the defendant’s

financial means.”

To date, Johnson has made one $50.00 payment and is presently delinquent in

his restitution payments.

4. VIOLATION OF STANDARD CONDITION #3 OF SUPERVISED RELEASE:
“You shall answer truthfully all inquiries by the Probation Officer and follow

instructions of the Probation Officer.”

Because of Johnson’s prior sex offenses, he was instructed to register as a sex

offender, which he has failed to do.

5. VIOLATION OF STANDARD CONDITION #11 OF _SUPERVISED
RELEASE: “You shall notify the Probation Office within seventy-two hours of being

arrested or questioned by a law enforcement officer.”

Johnson was questioned by law enforcement officers in Arizona on August 6,
1996, at which time he was found in possession of brillo pads, which are

commonly used for smoking crack cocaine. Mr. Johnson failed to advise the




Probation Officer of having contact with a law enforcement officer.

6. VIOLATION OF STANDARD CONDITION #6 OF SUPERVISED RELEASE:
“You shall notify the Probation Officer within seventy-two hours of any change of

residence or employment.”

From on or about August 12, 1996, until on or about October 30, 1996, Mr.
Johnson’s whereabouts was unknown. He had not been living at the address

which he provided to the Probation Officer.

(Asa]leged in the Addendumtotheongmal Petltmnof ..Sulb.e.rv.ised Reléaséj .

VIOLATION OF FEDERAL LAW: “Beginning on or about August 19, 1996, and
continuing until on or about Octabér 30, 1996, in the Northern District of Oklahoma
and elsewhere, the defendant knowingly and with intent to defraud used unauthorized
access devices to obtain money, services, goods, and other things of value, in the
aggregate amount of $46,652.78, which affected intcrsfate commerce, In violation of

Title 18, United States Code, Section 1029(a)(2).

After Johnson stipulated to the violations, the Court found that he was in violation of the

-conditions of his release and supervised release was revoked. The Court found that the




conviction occurred after November 1, 1987, and that Chapter 7 of the U. S. Sentencing
Guidelines 1s applicable. Further, the Court found that the most serious violation of
supervised release constituted a Grade B violation in accordancé with USSG § 7B1.1(a)(2),
and Johnson’s Criminal History Category of V is applicable for determining the imprisonment
range. In addition, the Court found that a Grade B violation and a Criminal History Categoryl '
of V establish a revocation imprisonment range of eighteen (18) to twenty-four (24) ﬁonths '
in accordance with USSG § 7B1.4(a) and 18 U.S.C. § 3583(e). In consideration of these
findings and pursuant to LS. vs, Lee, 757 F.2d 770 (10th Cir. 1992), in which the circuit
determined that the policy statements in Chapter 7 were not mandatory, but mizst be
considered by the Court, the following sentence is ordered: |

If 1s the judglﬁént of the Court thai :thé_ ﬂé.fendant, Herbert J amcs J ohnson, is.llle.:reby coﬁmiiftéd
to the custody of the U.S. Bureau of Prisons to be imprisoned for a term of twenty-four (24).
months. It is further ordered that the defendant shall pay the balance of the original
restitution order, $4,950. This sentence shall be served consecutive to the sentence indposed

in Northern District of Oklahoma Case #96-CR-162-K.

g0

The i{onorabl en'y C. Kem, Chief
United States District Judge
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"UNITED STATES DISTRICT COURT

. N _ _ JAN 2 0-1998
i - Northern District of Oklahoma |
-Phil Lombardi, Gl
UNITED STATES OF AMERICA U.S. DISTRICT COURT

V. ' Case Number 97-CR-078-001-8BU /

_ _ - ENTERED ON DCGCKET
PHILLIP TROY STEVENS ‘ 91 g
- Defendant. _ _ TFJA Lt R

JUDGMENT IN A CRIMINAL CASE
{For Qffenses Committed On or After November 1, 1987)

The defendant, PHILLIP TROY STEVENS, was represented by Keith Ward.

The defendant pleaded guilty August 20, 1997, to Counts 1 and 2 of the Information.
Accordingly, the defendant is adjudged guilty of such counts, involving the following offenses:

Date Offense Count
Title & Section Nature of Offense Concluded Numl_aer{s}
18 USC 1341 &  Mail Fraud & 11/30/94 1
18 USC 2 Causing a Criminal Act '
18 USC 1341 &  Mail Fraud& 10/31/94 2
18 USC 2 Causing a Criminal Act

As pronounced an January 12, 1998, the defendant is sentenced as previded in pages 2 through 6
of this Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984.

It is ordered that the defendant shall pay to the United States a lspecial assessment of $ 50, for
Counts 1 & 2 of the Information, for a total of $100, which shall be due immediately.

ttis further ordered that the defendant shall notify the United States Attarney for this district within
30 days of any change of name, residence, or mailing address unti! all fines, restitution, costs, and special
assessments imposed by this Judgment are fully paid.

Slgned this the Q day of Q”M“ W/ ., 1998,

/Mtfé/%/éﬁ%%

The Honorable Wchael B
Umted States District J ge

Defenda ‘s SN 442-64-0577
Befendant §Date of Birth: 7/12/49
Defendant’s residence and mailing address: 7209 S. Peach, Broken Arrow OK 74011

)
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—~Defendant: PHILLIP TROY STEVENS
" ,ase Number: 97-CR-078-001-BU
| IMPRISONMENT
The defendant is hereby committed to the custody of the United States Bureau of Prisons to be
imprisoned for a term of 12 months and one (1) day, as to each count, Said terms shall run concurrently,
each with the other,

The defendant shall surrender for service of sentence at the ins_titUtion deSignated by the Bureau of
Prisons before 12:00 p.m. on March 16, 1998.

RETURN

| have executed this Judgment as follows:

Defendant delivered on to _ .
at _ , with a certified copy of this Judgment.

United. States Marshal

By

Deputy Marshal




AD 245 S (Rev. 9/97){N.D. Okla. rev.} Sheet 3 - Supervised Release

Judgment--Page 3 of 6

{—Defendant PHILLIP TROY STEVENS
.ase Number: 97-CR-078-001-BU

SUPERVISED RELEASE

Upon release from imprisonment, the defendant shall be on supervised release for a term of three (3)

years, as to each count. Said terms to run concurrently, each with the other.

While on supervised release, the defendant shall not commit another federal, state, or local crime;

shall not illegally possess a controlled substance; shall comply with the standard conditions that have been
adopted by this court (set forth below); and shall comply with the following additional conditions:

'S

The defendant shall report in person to the Probation Office in the district to which the defendant is released as soon as

possible, but in no event, later than 72 hours of release from tha custody of the Bureau of Prisans.

If this judgment imposes a fine, special assessment, costs, or restitution obligation, it shall be a condition of supervised release

that the defendant pay any such fine, assessments, costs, and restitution that remain unpaid at the commencement of the

“term of supervised release. _

The defendant shali not own or possess a firearm, destructive device, or other dangerous weapon.

The defendant shall submit to a search conductaed by a United States Prabation Officer of his person, residence, vehicle, offica’

and/or business at a reasanable time and in a reasonable manner, based upon reasonable suspician of cantraband or evidence
" of a vidlation of a condition of release. Faflure to submit to a search may be grounds for revocation. The defendant shail not

reside at any location without having first advised cther residents that the premises may be subject to searches pursuant to

this condition. Additionally, the defendant shall obtain written verification from other residents that said residents

acknowledge the existenca of this condition and that their failure to cooperate could result in revocation. This

acknowledgement shall be provided to the U. S. Probation Office immediately upon taking residency.

The defendant shall abide by the "Special Financial Conditions" enumerated in Miscellangous Order Number M.128, filed with

the Clerk of the Court on March 18 1992 ' '

STANDARD COND]TIONS OF SUPERVISION

While the defendant is on supervised release pursuant to this judgment, the defendant shall not commit another faderal, state,

or local erime. In addition:

1)
2)

3)
4}
5)

6}
7

8)
2

10}

The defendant shall not leave the judicial district withaut the permission of the court or probation officer.

The defendant shall report to the probation officer as directed by the court or probation oificer and shall submit 3 truthful and
complete written report within the first five days of each month. _

The defendant shall answer truthfully all inquiries by the prabation officer and follow the instructions of the probation cfficer.
The defendant shall suppert his or her dependents and meet other family responsibilities.

The defendant shall work reguiarly at a lawfu! occupation unless axcused by the probation officer for sehooling, training, or other
acceptable reasons.

The defendant shall notify the probation officer within seventy-two hours of any change in residence or employment,

The defendant shall refrain from excessive use of alcohol and shall not purchase, possess, use, distribute or administer any
narcotic or other controlled substance, or any paraphernalia related to such substances, except as prescribed by a physician.
The defendant shall not frequent places where controlled substances are illegaliy sold, used, distributed, or administered.

The defendant shall not associate with any persons engaged in criminal activity, and shall not associate with any person convncted

of a falony unless granted permission to do so by the probation officer.

The defendant shall permit a probation officer to visit him or her at any time at home or elsgewhere and shall permit confiscation
of any contraband observed in plain view by the prabation officer.

The defendant shail notify the prohation officer within seventy-two hours of being arrested or questioned by a law enforcement
officer, _

The defandant shall not enter into any agreament 1o act as an informer or a special agent of a law enforcement agency without
the permission of the court.

As directed by the probation officer, the defendant shall notify third parties of risks that may be occasnoned by the defendant’s
criminal record or personal histery or characteristics, and shall permit the probation officer to make such notifications and to
confirm the defendant’s compliance with such nctification requirement.

The defendant shall submit te urinalysis testing as directed by the U. S. Probation Office.
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t;r“?efendan_t:' PHILLIP TROY STEVENS
-ase Number: 97-CR-078-001-BU

FINE
The defendant shall pay a fine of $ 3,000, as to Count 1. This fine shall be paid in full immediately.
Any amount not paid immediately shall be paid while in custody through the Bureau of Prisons’ Inmate

Financial Responsibility Program. Upon release from custody, any unpaid balance shall be paid during the
term of supervised release.

If the fine is not paid, the court may sentence the defendant to any sentence which might have been
originally imposed, See 18 U.5.C. § 3614.




AQO 245 S (Rev. 7/93)(N.D. Qkla. rev.) Sheet 6 - Restitution and Forfeiture

Judgment--Page 5 of 6
£ Defendant: PHILLIP TROY STEVENS
" ‘ase Number; 97-CR-078-001-BU

RESTITUTION AND FORFEITURE

RESTITUTION

The defendant shall make restitution in the total amount of $17,419.80.

This amount is the total of the restitution imposed on individual counts, as follows: $16,656.24 on
Count 1, and $763.66 on Count 2.

The defendant shall make restitution to the following persons in the following amounts:

Name of Payee _ ' _Amount of Restitution

Oklahoma Gas & Electric Company $16,656.24
Attn: Glenn Robinson (Acct. of Phil Stevens dba Credit Data Services in Sapulpa, Okiahoma)
PO Box 321

Oklahoma City, OK 73101

Bartlett Memorial Medical Center ' _ ' $763.66
D\ttn: Fern Kelin, Director of Patient Financial Services ' '

(Acct. of Phil Stevens dba Credit Data Services in Sapulpa, Oklahoma)

PO Box 1368

Sapuipa, QK 740687-1388

Payments of restitution are to be made to the Clerk of the Court for the Northern District of Oklahoma
for transfer to the payee(s). '

Restitution shall he paid in full immediately. Any amount not paid immediately shall be paid while
in custody through the Bureau of Prisons’ Inmate Financial Responsibility Program. Upon release from
custody, any unpaid balance shall be paid as a condition of supervised release.

The total amount of restitution ordered shall be reduced by any restitution payments made prior to
sentencing.

If a victim has received compensation from insurance or any other source with respect to a loss, any
restitution ordered shall be paid to the person who is a victim before any restitution is paid to any such
provider of compensation. '

Any payment shall be divided proportionately among the payees named unless otherwise specified here.
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~Defendant: PHILLIP TROY STEVENS

" lase Number: 97-CR-:078-001-BU
STATEMENT OF REASONS

The court adopts the factual findings and guideline application in the presentence report.

Guideline Range Determined by the Court:

Total Offense Level: 13

Criminal History Category: 1l

Imprisonment Range: 18 months 1o 24 months Cts. 1 & 2
Supervised Release Range: 2 to 3 years o - Cts. 1 & 2
Fine Range: $ 3,000 to $ 30,000 Cts. 1 & 2
Restitution: $17,419.90

The sentence departc from the guideline range for the following reason(s): The Criminal History
Category overstates the seriousness of the defendant’s actual criminal record. The two felonies that
provided a total of six criminal history points were imposed in 1379 and involved the theft of property. Both
felonies barely fell with the 15-year time period that permits the assignment of criminal history points. After
his release from prison in 1979 and the expiration of his parole in 1980, the defendant sustained no
additional felony convictions until this instant offense. The 1979 felonies were property crimes and involved
relatively small financial losses. Therefore, the Caurt finds a Criminal History Category of | mare adequately

{ “sflects his criminal history. Combined with the applicable total offense level of 13, the guideline range for

" this downward departure is 12 to 18 months. The Court has relied upon USSG § 4A1.3, Adequacy of
Criminal History Category, and the commentary to that guideline, as the authority and basis for this
departure.
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~ ~ UNITED STATES DISTRICT COURT
U "~ Northern District of Oklahoma  enTEeEd € L1
UNITED STATES OF AMERICA

V.

Case Number 96-CR-162-001-K

HERBERT JAMES JOHNSON

Defendant. . _ I L E D

. AN 91
JUDGMENT IN A CRIMINAL CASE 21 1398

(For Offenses Committed On or After November 1, 1987) Ph i L?Sf‘;g%rgtc Clerk
' ICT COURT

The defendant, HERBERT JAMES JOHNSON, was represented by Keith Ward

The defendant pleaded guilty to Count 1 of the Indictment, February 13, 1997.
Accordingly, the defendant is adjudged guilty of such count, involving the following offense
- Title & Section

. Date Offense Count
Nature of Offsnsa Concluded Number(s)

18 USC 1029(a){(2) Use of Unauthorized Access Device - 10[30K96 1
f"\ “As pronounced on January 12, 1998, the defendant is sentenced as provided in pages 2 through 5
of thls Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984,

It is ordered that the defendant shall pay to the United States a special assessment of $ 100, for
Count 1 of the Indictment, which shail be due immediately.

It is further ordered that the defendant shall notify the United States Attorney for this district w:thm.

30 days of any change of name, residence, or mailing address until ail fines, restitution, costs, and special
assessments imposed by this Judgment are fully paid.

Signed this_ the c’?/ day of QA’?‘)&W

/

. 1998,

e Hcﬁorableg'érry c. Kefn, Chief
United States District Judge

.,«“Defendant s SSN: 827-5B-7816
- Jefendant’s Date of Birth: 1/14/60

Defendant’s residence and mailing address: Tulsa County Jail, 500 . Denver, Tulsa OK 74103
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£ efendant: HERBERT JAMES JOHNSON
- Case Number: 96-CR-162-001-K
IMPRISONMENT
The defendant is hereby committed to the custody of the United States Bureau of Prisons to be
imprisoned for a term of 24 months. Said term to run consecutively to term imposed in Case 97-CR-054-
001-K.

The defendant is remanded to the custody of the United States Marshal.

RETURN

I have executed this Judgment as follows:

Defendant delivered on | 1o
at . with a certified copy of this Judgment.

United States Marshal

By

Deputy Marshal
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g—Defendant: HERBERT JAMES JOHNSON

-ase Number; 96-CR-162-001-K
SUPERVISED RELEASE

Upon release from imprisonment, the defendant shall be on supervised release for a term of three {3}
years, '

While on supervised release, the defendant shall not commit another federal, state, or local crime;
shall not iliegally possess a controlled substance; shall comply with the standard condmons that have been
adopted by this court (st forth below); and shall comply with the following additional conditions:

1. ~ The defendant shall raport in person to the Probation Office in the district to which the defendant :s released as soon as
possible, but in no event, later than 72 hours of release from the custody of the Bureal of Prisons.
2. If this judgment imposas a fine, special assessment, costs, or restitution obligation, it shall be a condition of supervised release

that the defendant pay any such fina, assessments, costs, and restitution that remain unpaid at the commencemant of the
term of suparvised refease.

3. The defendant shall not own or possess a firearm, destructive device, or othar dangerous weapon.

4. The dafandant shall successfully participate in a program of testing and treatment (to include inpatient) for drug and alcoho
abuse, as directed by the Probation Officer, until such time as released from the program by the Probation Officer.

5. The defendant shall participate in a program of mental health treatmant {to include inpatient), as directad hy the Probation
Officer, urtl such time as the defendant is raleasad frarm the program by the Probation Officer.

6. The defendant shall submit to a search conducted by a United States Probation Officer of his person, residenca; vehicle, office

and/or business at a reasonableé time and in a reasonable manner, based upun reasonable suspicion of contraband or evidence
of a violation of a condition of release. Failure to submit to a search may he grounds for revocation. The defendant shall not
reside at any location witheut having first advised other residents that the premises may be subject to searches pursuant to
this condition. Additionally, the defendant shall obtain writtan varification from other residents that said residents
acknowledge the existence of this condition ard that their faillure to cooperate could result in revocation. This

N acknowledgemant shall be provided to the U, 8, Probation Office immadiately upon taking residency.

¥ 4 ' The defendant shall abide by the "Special Financial Conditions" enumerated in Miscellanaous Order Number M-123, filed with
the Clerk of the Court on March 18, 1992,

8. The defendant is prohibited from involvemant with youth groups, clubs, erganizations or activities involving children. The
defendant shall have no interaction with minor children.
9. The defendant shall comply with the Oklshoma Sax Qffander Registration Act within 10 days of refease.

- STANDPARD CONDITIONS OF SUPERVISION

While the defendant is on suparwsed release pursuant to this judgment, the defendant shall not commit another federal, state,

or local crima. In addition:

1}  The defendant shail not leava the judicial district without the permission of the court or probation officer.

2} The defendant shall report to the probation officer as directad by the court or probation officer and shall submit & rruthful and
complete written report within the first five days of each menth,

3] The defandant shall answer truthfully all inguiries by the probation officer and follow the instructions of tha probation officer.

4) The defendant shall support his ar her dependents and meet other family responsibilities,

5) The defendant shall work regular!y at a lawful accupation unless excused by the probation officer for schaoling, training, or other
acceptable reasons.

8) The defendant shall notify the probation officer within seaventy-twa hours of any change in residence or employmant.

7}  The defendant shall refrain from axcessive use of alcohel and shall not purchase, possess, use, distribute or administer any
narcotic or other controlled substance. or any paraphernalia related to such substances, except as prescribed by a physician.

8) The defendant shall not frequent places where controlled substances are |Ilegally sold, used, distributad, or admlnlstered

9} The defendant shall not associate with any persons engaged in criminal activity, and shall not associate with any person ccnwcted
of a felony unless granted permission ta do so by the probation officer.

10) The defendant shall parmit a probation officer to visit him or her at any tima at home or elsewhere and shall permit confiscation
of any cantraband ohserved in plain view by the probation officer,

11} The defendant shall notify the probation officer within seventy-two hours of being arrestad or questioned by a law enforcement
officer.

12) The defendant shall not enter into any agrasment to act as an informer or a special agent of a law anforcemant agency without

{"‘\33} the perrnission of the court.

" As dirécted by the probation officer, the defendant shall notify third parties of risks that may be occcasioned by the deferidant's =~

criminal record or personal history or characteristics, and shall permit the probation officer to make such notlfncatrons and to
confirm the defendant's compliance with such notification requirement.
14) Tha defendant shall submit to urinalysis testing as directed by the U. 5. Probation Office.
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Defendant: HERBERT JAMES JOHNSON '
#~Case Number: 96-CR-162-001-K
L e 'RESTITUTION AND FORFEITURE

RESTITUTION
Thé defendant shall make restitution in the tdtal amount of $46,151.27, as to Count 1.

The defendant shall make restitution to the following persons in the following amounts:

Name of Payee ’ Amount of Restjtution
AT&T Universal Card Setvices $6,274

PCQ Box 45253
Jacksonville FL 32232-9858

Providian Bancorp : ' $2,672.18
Attn: Marilyn Fontana

PO Box 5249

Pleasonton CA 94566

Citicorp Credit Services, Inc. $17.111.3¢
2323 N. Central Expressway #101
_ Richardson TX 75080

First USA Bank $4,945.67
Attn: Fraud Investigations ' : '
# 20 Box 5650 '
.. Wilmington Deleware 18801

USAA Federal Savings Bank ‘ $2,792.80
Attn: Fraud Control Dept. '

PO Box 659532

San Antonio TX 78265-9532

Discovar ' $8,599.25
Attn: Restitution

PO Box 29024

Phoenix AZ 85038-8024

MNationsBank $3.7566
Attn: Betsy Feely :

910 N. 11th Street, 2nd Floor

Mail Station L-NC0202

St. Louis MO 83101

Payments of restitution are to be made to the Clerk of the Court for the Northern District of Oklahoma
for transfer to the payee(s). :

Restitution shall be paid in full immediately. Any amount not paid immediately shall be paid while
in custody through the Bureau of Prisons’ Inmate Financial Responsibility Program, Upon release from
custody, any unpaid balance shall be paid as a condition of supervised release.

f.__\!f a victim has received compensation from insurance or any other source with respect to a loss, any
*  “estitution ordered shall be paid to the person who is a victim before any restitution is paid to any such
provider of compensation.

Any payment shall be divided proportionately among the payees n_amled unless otherwise specified here.
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¢ Mefendant: HERBERT JAMES JOHNSON

Case Number: 96-CR-162-001-K

STATEMENT OF REASONS

The court adopts the factual findings and guideline application in the presentence report.

Guideline Range Determined by the Court:

Total Offense Level: 1!

Criminal History Category: Vi

Imprisonment Range: 27 months to 33 months
Supervised Release Range: 2 to 3 years

Fine Range: $ 2,000 to § 20,000
Restitution: $ 46,151.27

The fine is waived or is below the guideline range because of the defendant’s inability' to pay.

‘The sentence departs from the guideline range for the following reason(s): upon motion of the
government, as a result of defendant’s substantial assistance, pursuant to USSG § 5K1.1,
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UNITED STATES DISTRICT COURT

3.~ Northern District of Oklahoma 77" oo g/i
UNITED STATES OF AMERICA nai L -
v, Case Number 97-CR-112-001-K
CHARLES H. ROSENBERGER . | " FILED
Defendant.
JAN 21 1998

JUDGMENT IN A CRIMINAL CASE

(For Offenses Committed On or After November 1, 1987) Phit Lombardi, Clerk
U.S. DISTRICT GOURT

The defendant, CHARLES H. ROSENBERGER, was represented by Jack Schisler.

On motion of the United States the court has dismissed Counts 1 through 19, and 21 of the
indictment,

The defendant pleaded gu:lt\) October 15, 1997, to Count 20 of the Indictment.
Accordingly, the defendant is adjudged guilty of such count{s}, invalving the following offense(s):

_  Date Offense Count
Titie & Section ___Nature of Offense Concluded " _Number(s}
18 USC 510 Forging Endorsements on and 10/31/96 20

Passing Treasury Checks

 As pronounced on January 15, 1998, the defendant is sentenced as provided in pages 2 through 4
of this Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984.

It is ordered that the defendant shall pay to the United States a special assessment of % 100 for
Count 20 of the Indictment, which shall be due immediatsly,

It is further ordered that the defendant shall notify the United States Attorney far this district within
30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and special
assessments imposed by this Judgment are fully paid.

Signed this the & day of ', 1998.

The Honera ern, Chief
United States District Judge

Defendant’s SSN: 440 28-6389
£ “efendant’s Date of Birth: 3/25/31 N S L :
‘Defendant’s residence and mailing address: 3137 E. 66 Place, Tulsa OK 74136 -
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efendant CHARLES H. ROSENBERGER
>ase Number: 97-CR-112-001- K

PROBATION
The defendant is hereby placed on probation for a term of five (5) years.

While on probation, the defendant shall not commit another federal, state, or local crime; shall not

iilegally possess a controlled substance; shall coemply with the standard conditions that have been adopted
by this court {set forth below}; and shall comply with the following additicnal conditions:

1.

crime,

1}
2

3}
4)
B)

6)
7)

8)
9)

10)
T

12}

13}

14}

If this judgment imposes a fine, special assessment, costs or restitution obligation, it shall be a
condition of probation that the defendant pay any such fine, assessment, costs and restitution.
The defendant shall not own or possess a firearm, destructive device, or other dangerous weapon.
The defendant shall be placed on home detention to include electronic monitaring at the discretion
of the U. S. Praobation Office for a period of six (6} months, to commence within 72 hours of
sentencing date. During this time, the defendant shall remain at place of residence except for
employment and other activities approved in advance by the probation office. The defendant shall
maintain a telephone at place of residence without any special services, modems, answering
machines, or cordiess telephones for the above period. The defendant shall wear an electronic device
and shall observe the rules specified by the Probation Office. The entire cost of this program shall
be paid by the U.S. Probation Office.

The defendant shall abide by the "Special Financial Conditions” enumerated in Miscellaneous Order
Number M-128, filed with the Clerk of the Court on March 18, 1992,

The Court suspends the requirements for mandatory urine screening as dictated by 18 USC § 3608,
but specifically retains the probations officer's authority to administer such tests for cause as
permitted by the standard conditions of supervision.

STANDARD CONDITIONS OF PROBATION

While the defendant is on proba‘t:on pursuant to this judgment, the defendant shall not commit another faderal, stata or local
In addition: '

Tha defendant shall not leave the judicial district without the permissidn of the court or probation officer.
The defendant shall report to the probation officer as directed by the court or probation officer and shall submit & truthfu! and

‘complate written report within the first five days of each month.

The defendant shall answer truthfully all inquiries by the probation officer and follow the instructions of the probation officer.
The defendant shall support his or her dependents and meet other family responsibilities.

The defendant shall work regularly at a lawful oceupation unless excused by the probation officer for schooling, training, or other
acceptabla raasons.

The defendant shall notify the probation officer within seventy-two hours of any change in residence or employment.

The defendant shall refrain from excessive use of alcohol and shall not purchase, possess, use, disiribute or administer any
narcotic or other controlled substance, or any paraphernalia related to such substances, excapt as prescribed by a physician,
The defendant shall not frequent placas whara controlied substances are illegally scid, used, distributed, or administered.

The defendant shall not associate with any persons engaged in criminal activity, and shall not associate with any person convicted
of a felony unless granted permission to do so by the probation officer.

The defendant shall parmit a probation officer to visit him or her at any time at home or elsewhere and shal! permit confiscation
of any contraband observed in plain view by the probation officer.

The defendant shall notify the probation officar within seventy-two hours of being arrested or guestioned by a law enforcement
officer.

The defendant shall not enter inte any agreement to act as an informer or a spacial agant of a law enforcement agency without

. the permission of the court.

As diracted by the probation officer, the dsfendant shail nonfy third parties of risks that may be occasioned by the defendant's
criminal record or personal history or characteristics, and shall perrit the probatlon officer to make such notlflcatlons and to
confirm the defendant's comphance with such notification reguirement.

The defendant shall submit to urinalysis testing as directed by the U. 5. Prohation Office.
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Jefendant: CHARLES H. ROSENBERGER |

" _ase Number: 97-CR-112-001-K

RESTITUTION AND FORFEITURE
RESTITUTION
The defendant shall make restitution in the total amount of $24,813, as to Count 20.

The defendant shall make restitution to the following persons in the following amounts:

Nanie of Payea Amount of Restitution
Dépar'tment of Veterans Affairs _ : $15,449

Regional Office

Attn: Agent Cashier

125 S. Main Street
Muskogee OK 74401-7025

Social Security Administration OIG ' $9,164
ttn: Special Agent Beverly Carter '
- £ 100 Commence Street, Room 4B-13
Dallas TX 75242

Payments of restitution are to be made to the Clerk of the Court for the Northern District of Oklahoma
for transfer to the payee(s).

Restitution shall be paid in full immediateiy. Any amount not paid immediately shall be paid during
the period of probation.

The interest is waived on the restitution.
If a victim has received compensation from insurance or any other source with respect to a loss, any

restitution ordered shall be paid to the person who is a victim before any restitution is paid to any such
provider of compensation. '

Any payment shall be divided proporticnately anﬁong the payees named unless otherwise specified here.
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Jefendant: CHARLES H. ROSENBERGER

©  lase Number: 97-CR-112-001-K

STATEM ENT OF REAS'ONS

The court adopts the factual findings and guideline application in the presentence report.

Guideline Range Déterrﬁ_iﬁed_ by _tﬁe Courf_:_' |

Total Offense Level: 10

Criminal History Category: |

Imprisonment Range: 6 months to 12 months
Supervised Release Range: 2 to 3 years

Fine Range: $ 2,000 to $ 20,000
Restitution; $ 24,613

The fine is waived' or is below the guideline range because of the defendant’s inability to pay.

The sentence is within the guideline range, that range does not exceed 24 months, and the court
finds no reason to depart from the sentence called for by application of the guidelines.

£

)

133
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~UNITED STATES DISTRICT COURT

f\“ - " Northern District of Oklahoma S TN S '.z...
UNITED STATES OF AMERICA S o -/ 2198 .
V. | Case Number 97-CR-1 22—001-}(
FILED
WASEEM AZHAR -
Defendant. JAN 91 1998
- JUDGMENT IN A CRIMINAL CASE Phil Lombardi, Clark
a0 DISTRGT CCURT

(For Qffenses Committed On or After November 1, 1987)

~ The defendant, WASEEM AZHAR, was represented by Stephen J._ Knorr.

On motion of the United States the court has dismissed Counts 1 thr_ohgh’ 5, 7_& g of the Indictment.

The. defendant pleaded guilty November 4, 1997, to Count 6 of the Indictment.
Accordingly, the defendant is adjudged guilty of such count, involving the following offense:

: Date Offense - Count
Title & Section Nature of Offense : Concluded Number(s)

isusC 1343  WireFraud -2V YA -
As pronounced on January 13, 1998, the defendant is sentenced as provided in pages 2 through 5
-of this Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984.

It is ordered that the defendant shall pay to the United States a special assessment of $ 100, for
Count 6 of the Indictment, which shall be due immediately.

it is further ordered that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and special
assessments imposed by this Judgment are fully paid.

Signed this the o) day of . 1998.

rry C. Kern, Chief
istrict Judge

United States

Defendant’s SSN: None
Defendant’s Date of Birth: 10/6/72
Defendant’s residence and mailing address: Faisalabad, Pakistan
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¢efendant: WASEEM AZHAR

~ase Number: 97-CR-122-001-K
IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be
imprisoned for a term of 12 months.

The Court makes the_fdllqwing recommendations to the Bureau of Prisons: The Court recommends
that the Defendant, a deportable alien, be remanded to the custody of the immigration and Naturalization
Service upon completion of the term of imprisonment imposed.

The defendant is remanded to the custody of the United States Marshal,

o~
RETURN
| have executed this Judgment‘ as follows:
~ Defendant delivered on to :
at ' , with a certified copy of this Judgment.
o United States Marshal
By |

Deputy Marshal
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£ Tefendant: WASEEM AZHAR
Case Number; 97-CR-122-001-K

SUPERVISED RELEASE

Upoh release from imprisbnment, the defendant shall be on supeﬁrised release for a'term of three (3}
years. ' '

While on supervised release, the defendant shall not commit another federal, state, or local crime;
shall not illegally possess a controlled substance; shall comply with the standard conditions that have been
adopted by this court {set forth below); and shall comply with the following additional conditions:

1. The defendant shall report in person to the Probation Offica in the district 10 which the defendant is releasad as soon as
" passible, but in no event, latar than 72 hours of release from the custody of the Bureau of Prisans.
2. If this judgment imposes a fine, special assessment, costs, or restitution abligation, it shall be a condition of supervised release

that the defendant pay any such fins, assessments, COSts, and restitution that remain unpaid at the commencement of the
term of supervised release.

3. The defendant shall not own or possess a firearm, destructive device, or other dangerous waapon.

4. The defendant shall participate in a program of mental health treatment ({to include inpatient), as directed by the Probaticn
Officer, until such tima as the defendant is released from the program by the Probation Officer.

5. The defendant shal! abide by the "Special Financial Conditions”™ enumerated in Miscellaneous Order Number M- 128, filad with
the Clerk of the Court on March 18, 1992,

B. All employment secured by the Defendant shall ba approved, in advance, by the Probation Officer.

STANDRARD CONDITIONS OF SUPERVISION

Whl!e the dsfendant is on superwsed release pursuant to this |udgment. the defendant shall not commit another federal state, '
or lacal ¢rime. In addition:

1) The defendant shali not leave the judiciat district without the parmission of the court or probation officer.
2} The defendant shalf report to the probation officer as directed by the court or probation officer and shall submit a truthful and
complete written report within the first five days of each month. :
3) The defendant shall answer truthfully all inquiries by the probation officer and follow the instructions of the probation officer.
4) The defendant shal} support his or her dependents and meet other family rasponsibilities.
5) The defendant shall work regularly at a lawful occupation unless excused by the probation ufﬂcer for schooling, training, or other
acceptable reasons.
-B)  The defendant shalt notify the probation officer within seventy-two hours of any change in residence or employment.
7)  The dafendant shall refrain from excessive use of alcohol and shall not purchase, possess, use, distribute ar administer any
narcotic or other controlled substance, or any paraphernalia related to such substances, axcept as prescribed by a physician.
8) The defendant shall not frequent places where controlled substances_ are illegally sold, used, distributed, or administered.
9)  The defendant shall not asseciate with any persons ‘engaged in criminal activity, and shall not associate with any person convicted
of a felony unless granted permission to do so by the probation officer,
10} The defendant shalt permit a probation officer to visit him or her at any time at homes or elsewhare and shall permit confiscation
of any contraband cbsarved in plain viaw by tha probation officer.
11} The defendant shall notify the probation officer within seventy -twa hours of bemg arrested or guastioned by a law enforcement
officer.
12} The defendant shall not enter into any agreement to act as an informer or & special agent of a taw snforcement agency without
: the permission of the court.
13} As directed by the probation officer. the defendant shall notify third parties of risks that may be occasionad by the dafendant's
criminal record or personal history or characteristics, and shall permit the probation officer to make such notifications and to
~ confirm the defendant’s compliance with such notification requirement.
14} The defendant shall submit to urinalysis testing as directed by the U. S. Probation Office.
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f"?lefendant WASEEM AZHAR

~ase Number: 97-CR-122-001-K

RESTITUTION AND FORFEITURE

RESTITUTION
The defendant shall make restitution in the total amount of $98,124, as to Count 6.

The defendant shall make restitution to the following persons in the following amounts:

Name of Payee ' Amount of He_stitution
ATAT ' o $28,066.69

Attn: Pat Thiede
686 Route 202/206 _
Bridgewater, New Jersey 08807

Cherry Communications $38,195.52
2205 Enterprise Drive, Ste 501
mWestchester IL 60154

World-X- Change Communications Telesystems Internat:onal' R ~ $788.18
9989 Willow Creek Road S -
San Diego CA 92131

Vartec Communications $3,118.89
Attn: Billing Department

3200 W. Pleasant Run Road

Lancaster TX 75146

Remaining restitution in the total amount of $27,954.74 is also owed to Southwestern Bell Telephone,
Sprint, and MCI Coemmunications.

Payments of restitution are to be made to the Clerk of the Court for the Northern District of Oklahoma
for transfer to the payee(s}.

Restitution shall be paid in full immediately. Any amount not paid immediately shall be paid while
in custody through the Bureau of Prisons’ Inmate Financial Responsibility Program. Upon release from
custody, any unpaid balance shall be paid as a condition of supervised release,

If a victim has received compensation from insurance or any other source with respect to a loss, any
g"‘restztutlon ordered shall be paid to the person who is a victim before any restitution is paid to any such
provider of compensation.

Any payment shall be divided proportionately arnong the payees named unless otherwise specified here,
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Mefe_n_dan_t_;_ WASEEM AZHAR : : :
* Zase Number: 97-CR-122-001-K

STATEMENT OF REASONS

The court adopts the factual findings and guideline application in the presentence report.

Guideline Range Determined by the Court:

Total Offense Level: 12

Criminal History Category: [

Imprisonment Range: 10 months to 16 months
Supervised Release Range: 2t 3years
Fine Range: $ 3,000 to $ 30,000
Restitution: 598,124

The fine is waived or is below the guideline range because of the defendant’s inability to pay.

The sentence is within the guideline range, that range does not exceed 24 months, and the court
finds no reason to depart from the sentence calied for by application of the guidelines.

(75
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- .Phil Lombardi
u.s. DISTH%? IbgL{J%er_

- ~ UNITED STATES DISTRICT COURT JAN 2 n 1998
£ o . Northern District of Oklahoma |

UNITED STATES OF AMERICA

V. . o Case Number 97-CR-100-001-K

WILLIAM A. MORGAN T e DAl
pefendant. | wa ) AL-98
JUDGMENT IN A CRIMINAL CASE
{For Offenses Committed On or After Noyember' 1, 1987)

£

The defendant, WILLIAM A. MORGAN, was represented by J. David Ogle & Mack K. Martin.

The defendant was found guilty September 30, 1997, on Counts 1 through 6 of the Indictment after
a plea of not guilty. Accordingly, the defendant is adjudged guilty of such count, involving the following

offense:

Date Offense Count
Title & Section Nature of Offensa : Concluded Number(s)
18 USC 1344(1) & Bank Fraud & Causing a Criminal Act 89/1/95 - 1-8

As pronounced .oh Jéhi.lar'\}' 12, 1998 ," thedefendantls éé'hfené'éd_é's pro.videa'i.rzi pages 2 throu'gh:'5. "
of this Judgment. The sentence is imposed ‘pursuant ta the Sentencing Reform Act of 1984,

It is ordered that the defendant shall pay to the United States a.'spe.cial assessment of § 300, for -
Counts 1 through 6 of the indictment, which shall be due immediately,

Itis further ordered that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and special
assessments imposed by this Judgment are fully paid. \

Signed this theQZL day OW , 1998,

7

&A@ >

The Hohorablf Terry C. Kern, Chief
United Stat#s District Judge

Defendant’s SSN: 430-42-7257
£ Jefendant’s Date of Birth: 2/14/31 _
Defendant’s residence and mailing address: 2722 S. 137 E. Avenue, Tulsa OK 74134
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£ Defendant: WILLIAM A. MORGAN
* Case Number; 97-CR-100-001-K
IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be
imprisoned for a term of zero {0) months, as to each of Counts 1 through 6.

RETURN

1 have executed this Judgment as follows:

- Defendant delivered on to . _
at ' , with a certified copy of this Judgment.

United States Marshal

By

Deputy Marshal
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—~Defendant: WILLIAM A. MORGAN '

Y Zase Number: 97-CR-100-001-K
SUPERVISED RELEASE

Upon release from imprisonment, the defendant shall be on supervised release for a term of five (5)
years, as to each of Counts 1 through 6. Said terms to run concurrentiy. each with the other.

While on supervrsed release, the defendant shall not commit another federal, state, or local crime;
shall not illegally possess a controlled substance; shall comply with the standard conditions that have been
adopted by this court {set forth below); and shall comply with the following additional conditions:

1. The defendant shalt rebort in person to the Probation Office in the district to which the defendant is released as soon as
possible, but in no event, later than 72 hours of release from the custody of the Bureau of Prisons.
2. If this judgment imposes a fine, special assessment, costs, or restitution obligation, it shall be a condition of supervised relaase

that the defendant pay any such fine, assessments, costs, and restitution that remain unpaid at the commencement of the
term of supaervised rejeass.

3. Thae defendant shall not own or possess a firearm, destructiva device, or other dangerous weapon.

4. The defendant shall be placed on home detention to include electronic monitoring at the discration of the U. §. Probation Office
for a period of six (6) months, to commence within 72 hours of sentancing date. During this time, the defendant shail ramain
at place of residence except for amployment and other activities approved in advance by the probation office. The defendant
shall maintain a telephone at place of residence without any special sarvicas, modems, answering machines, or cordless
telephones for the above period. The defandant shall wear an electronic device and shall abserve tha rules specified by the
Prohation Office. The cost of the electronic monitoring progrém shell be paid by the defendant at the rate of $150 per month.

5. The defendant shail abide by the "Special Financial Conditions” enumerated in Miscellaneous Order Number M-1 28 tiled with
the Clerk of the Court on March 18, 1992,
;f"_ D R The defendant shall perform 400 hours of comr'numty serwce, as dtrected by the Probat:on Offlce

STANDARD CONDITIONS OF SUPERVISION

While the defendant is on supervised refease pursuant to this judgment, the defendant shall not commit another federal, state,
or local crime. In addition:

1} The defendant shall not leave the judicial district without the permission of the court or probation officer.

2) The defendant shall report to the probation officer as directed by the court or probation officer and shall submit a truthful and’
complete written report within the first five days of each month.

3] The defendant shall answer truthfully all inquiries by the probation officer and follow the instructions of the prabation officer.

4} The defendant shall support his or her dependents and meat other family rasponsibilities.

5} The defendant shall work regularly at a lawful occupatien uniess excused by the probation officer for schooling, training, or other
acceptable reasons.

8] The defendant shall notify the probation officer within seventy-two hours of any change in residenca or employment,

7} The defendant shall refrain from excessive use of alcohal and shall not purchase, possess, use, distribute or administer any

" narcotic or other controlled substance, or any paraphernalia related to such substances, except as prescribed by a physician.

8) Tha defendant shall not frequent places where controlled substances are illegally sold, used, distributed, or administered.

8} The defendant shall not associate with any persons engaged in criminal activity, and shall not associate with any person con\ncted
of a felony unless granted permission 10 do so by the probation officer.

10} The defendant shall permit a probation officer to visit him or her at any time at homa or glsewhere and shall permit confiscation
of any contraband observed in plain view by the probation officer.

11} The defendant shall notify the probation officer within seventy-two hours of being arrastad ar questloned by a law enforcement
officer.

12) The defendant shail not enter into any agreement 1o act as an informef or a special agent of a law enforcemant agency without
the permission of the court.

13) As directed by the probation officer, the defendant shall notify third parties of risks that may be cccasionad by the defendant’s
criminal record or personal history or characteristics, and shall permit the probation officer to make such notifications and to

ﬁ confirm the defendant’s compliance with such notification requirement.
14} The defendant shall submlt to urinalysis testing as directed by the U. S, Probation Office.
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Defendant: WILLIAM A. MORGAN :

t...ase Number: 97-CR-100-001-K

FINE

The Court has determined that the defendant does not have the ability to pay interest, and it is
accordingly ordered that the interest requirement is waived.

The defendant shall pay a fine of $ 20,000, as to Count 1. This fine shall be paid in full immediately.
Any amount not paid immediately shall be paid while in custody through the Bureau of Prisons’ Inmate
Financial Responsibility Program. Upon release from custody, and unpaid balance shall be paid during the
term of supervised release.

I the fine is not paid, the court may sentence the defendant to any sentence which might have been
originally imposed, See 18 U.S.C, § 3614.

e S W Tt i et et T T T
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,{-"_“Defendant: WILLIAM A. MORGAN

Case Number; 97-CR-100-001-K

STATEMENT OF REASONS

The court adopts the factual findings and guideline application in thg presentence report.

Guideline Range Determined by the Court:

Total Offense Level: _ 8

Criminal History Category: [ :

Imprisonment Range: -0 months to 6 months Cts. 1-6
Supervised Release Range: 3 to 5 years Cts. 1-6
Fine Range: $ 1,000 to $ 6,000,000 Cts. 1-6
Restitution; $ n/a :

The sentence is within the guideline rangé, that range does not exceed 24 months, and the court
finds no reason to depart from the sentence called for by application of the guidelines.
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—~ - UNITED STATES DISTRICT COURT .,/ T
: Northern District of Oklahoma =~ X &
UNITED STATES OF AMERICA
v, ' Case Number 97~CR-093~001%‘/
TALMAGE R. HUEY ' | ' .' J L E D
Defendant. o IQN_Z5 ?anﬁ
| JUDGMENT IN A CRIMINAL CASE  US pfomeg,. -
{For Offenses Committed On or After November 1, 1987) Ti‘i‘lcfcgggr

The defendant, TALMAGE R. HUEY, was represented by Mack K. Martin & David Ogle.
On motion of the United States the court has dismissed Count 1 of the Indictment.

The defendant pleaded guilty October 3, 1897, to Count 2 of the Indictment. Accordingly, the
defendant is adjudged guilty of such count, involving the following offense:

_ . _ Date Offense Count
Title & Section Nature of Offense : Concludad ' _ Number{s)
£ 2USC 40Ba)(7HB)  Use of False Social Security Number 7 184 2

As pronounced on January 8, 1998, the defendant is sentenced as provided in pages 2 through 3
of this Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984. '

It is ordered that the defendant shall pay to the United States a special assessment of $ 50, for Count
2 of the indictment, which shall be due immediately.

It is further ordered that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and special
assessments imposed by this Judgment are fully paid. :

A
Signed this the /(4‘ day of @yﬂf , 1998,

The'Hénorable Sven Erik Holmes
United States Dlsmqfnﬂ‘]ah'[gﬁ?_%s Dictret Loutt Vg |
Hortheip Tetiet of Blishoma )
e A i
5 @t toy of i
. in s (o
£efendant’s SSN: 430-76-3815 | o >
Defendant’s Date of Birth: 2/4/42 By - e.y 7
Defendant’s residence and mailing address: 4508 5. Hickory Avenue, Broken Arrow OR*™%4011




AO 745 S (Rev. 7/93){N.D. Okla. rev)) Sheet 4 - Prabation

¢ efendant: TALMAGE R. HUEY

Judgment--Page 2 of 3

Case Number: 97-CR-093-001-H

PROBATION
The defendant is hereby placed on probation for a term of two (2) years.

While on probation, the defendant shall not commit another federal, state, or local crime; shall not

iliegally possess a controlled substance; shall comply with the standard conditions that have been adopted
by this court {set forth below); and shall comply with the following additional conditions:

1.

If this judgment imposes a fine, special assessment, COs_ts or restitution obligation, it shall be a
condition of probation that the defendant pay any such fine, assessment, costs and restitution.

The defendant shall not own or possess a firearm, destructive device, or other dangerous weapon.

The defendant shall perform 100 hours of community service, as directed by the Probation Office.

STANDARD CONDITIONS OF PROBATION

While tha dafendant is on probation pursuant to this judgment, the defendant shall not commit another federal state or local

crime. In addition:

-.ﬁﬁ\'ﬁ )
2)

3)
4)
‘5)

8)
7

8}
9}

10)
11
12)

13}

14}

The defendant shall not leeve the judiciat district without the permission of the court or probation officer,

The defendant shall report to the probation officer as directed by the court or probation officer and shall submit a truthful and
compiete written report within the first five days of each month.

The defendant shall answer truthfully all inquiries by the probation officer and foltow the instructions of the probation officer.
The defendant shall support his or her dependents and meet other family responsibilities.

The defendant shall wark regularly at a lawful accupation uniess excused by the probation officer for schooling, training, or other
acceptable reasons.

The defendant shall notify tha probation officer within seventy-two hours of any change in residence or employment.

The defendant shall refrain from excessive use of alcohol and shall not purchase, possess, use, disfribute or administar any
narcotic or ather controlled substance, or any paraphernalia related to such substances, except as prescribed by a physician.
The defendant shall not frequent places where centrolled substances are illegally sold, used, distributed, or administered.

Tha defandant shall not associate with any parsons engaged in criminal activity, and shall not associate with any person convicted
of a felony unless granted permission to do so by the probation officer.

The defandant shall parmit a probation afficer to visit him or her at any time at home or elsewhere and shall permit conflscatlon
of any contraband observed in plain view by the probation officer.’

The defendant shall notify tha prebation officer within seventy-two hours of baing arrested or questioned by & taw enforcement
officer.

The defendant shall not enter into any agreement to act as an informer or a special agent ot a law enforcemeant agency without
the parmission of the court.

As directed by the probiation officer, the defendant shall notify third parties of risks that may be occasioned by the defendant’s
criminal record or personal history or charactaristics, and shall parmit the probation officer 10 make such notifications and to
confirm the defendant’s compliance with such notification requirement.

The defendant shali submit to urinalysis testing as directed by the U. S. Probation Office.




AQ 945 S [Rev. 7/93){N.D. Okla. rev.) Sheat 7 - Statement of Reasons

¢ efendant: TALMAGE R. HUEY - '
Case Number: 97-CR-093-001-H

STATEMENT OF REASONS

The court adopts the factual findings and guideline application in the presentence report.

Guideline Range Determined by the Court:

Total Offense Level: 7

- Criminal History Category: o
Imprisonment Range: 0 menths to 6 months
Supervised Release Range: 2 to 3 years
Fine Range: $ 500 to $ 5,000
Restitution: $nfa

The fine is waived or is below the guideiine range because of the defendant’s inability to pay.

The sentence is within the guideline range, that range does not exceed 24 months, and the court
finds no reason to depart from the sentence called for by application of the guidelines.

L

<
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UNITED STATES DISTR!CT COURT

£33 “Northern District of Oklahoma o ’,e‘
| | “, @
UNITED STATES OF AMERICA
_ .
v, Case Number 97-CR-071-001-H q%'bp ‘%’w
BILLY RAY SIMS | '9"

Defendant.

JUDGMENT IN A CRIMINAL CASE
{For Offenses Committed On or After November 1, 1987]
The defendant, BILLY RAY SIMS, was represented by Stephen J. Knorr.

The defendant pleaded guilty October 10, 1897, to Count 1 of the Indictment.
Accordingly, the defendant is adjudged guilty of such count, involving the following offense:

Date Cffense Count
Title & Sectian _ _ Nature of Offenee S — _ Conc_lu_ded _ Nur_nbe_r;s‘i
18 USC 228 Failure to Pay Legal Child Support 4/29/94 1

Ob|[ ation {A MlsdemeanOr}
A I ]

As pronounced on January 13, 1998 ‘the defendant is sentenced as prowded in pages 2 through 4
of this Judgment The sentence is imposed pursuant to the Sentencing Reform Act of 1984.

It is ordered that the defendant shall pay to the United States a speclal assessment of $ 10, for Count
1 of the Indictment, which shall be due immediately.

ltis further ordered that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and special
assessments imposed by this Judgment are fully paid.

w
Signed this the /¥ 7 day of \’Z:W/.«mr

The Honorable Sven Erik Holmes

United States District Judge
United Stotes Diskid Gout ) <3
Hpst hem st of Okihomn }

| harshy ‘GT’ fy 1 Ih\ \lwf{;if‘g
aS o tue topy oF the vipil onh
i this couit. o Lombaidl, Uetk

rOefendant’'s SSN: 495-62-2836 W
- 2efendant’s Date of Birth: $/18/865 Teeuty

Defendant’s residence and mailing address: 3104 Caddo Lane, Norman OK 73072

; ﬁ/




‘-

AQ 245 3 (Rev. 7/93}(N.D. Qkla. rev.) Sheet 2 - Imprisonment

, | ' o Judgment--Page 2 of 4
¢ Mefendant: BILLY RAY SIMS | |
Case Number: 97-CR-071-001-H
IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be
imprisoned for a term of one {1} month.

‘The Court makes the following recommendations to the Bureau of Prisons: The Court recommends
that the defendant be placed in a jail-type facility.

" The defendant shall surrender for service of sentence at the institution designated by the Bureau of
Prisons before 12:00 p.m. on February 27, 1998.

RETURN

[ have executed this Judgment as follows:

Defendant delivered on ___to
at ., wit_h a certified copy of this Judgment.

United States Marshal

By

Deputy Marshal
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o~ Judgment--Page 3 of 4
¢ efendant: BILLY RAY SIMS

“Case Number: 97-CR-071-001-H

'RESTITUTION AND FORFEITURE
RESTITUTION
The defendant shall make restitution in the _to_}:_a_l_am_c_mnt__of__-$_‘l_4_,_0_2_5'85, as to Count 1.

The defendant shall make restitution to the following persons in the following amounts:

Name of Pavee Amount of Restitution

Vieki R. Smith $14,025.85%
2304 W. Newton Court '
Tulsa OK 74127

Payments of restitution are to be made to the Clerk of the Court for the Northern District of Okiahoma
for transfer to the payeeis).

£ % . Restitution shall be paid in full mmedtatelv Any amount not paid |mmed|a'tel\,;r shall be pald over the
course of the next five (5) years.

If a victim has received co_mpensati'on from insurance or any other source with respect to a loss, any
restitution ordered shall be paid to the person who is a victim before any restitution is paid to any such
provider of compensation.

Any payment shall be divided proportionately among the payees named unless otherwise specified here.




b
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7~ _ Judgment--Page 4 of 4
- Defendant: BILLY RAY SIMS :

Case Number: 97-CR-071-001-H

- STATEMENT OF REASONS

The court adopts the factual findingé and guideline application in the presentence report,

Guideline Range Determined by the Court;

Totai Offense Level: nfa

Criminal History Category: ' n‘a
. Imprisonment Range: nfa
Supervised Release Range: ' n/a

Fine Range: n/a
Restitution: $ 14,025.85

The fine is waived or is below the guideline range because of the defendant’s inability to pay.
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~  UNITED STATES DISTRICT COURT

Northern District of Oklahoma

UNITED STATES OF AMERICA
V. Case Number 97-CR-074-001-H /
* SHELLY D. BOYD

Defendant,

JUDGMENT IN A CRIMINAL CASE %
(For Offenses Committed On or After November 1, 198ﬁ g /99
8‘}&,0@ ﬁ i

On motion of the United States the court has dismissed Counts 1 through 7 & 9 through 13 of the
Superseding Indictment.

The defendant, SHELLY D. BOYD, was represented by Craig Bryant,

‘The defendant pleaded guilty October 8, 1997, to Count 8 of the Superseding Indictment.
Accordingly, the defendant is adjudged guilty of such count, involving the following offense:

Date Offansa Count
£ Title & Section Nature of Offense Concluded Numberis)
18 USC 1001(a}(3} False Statement to Government 6/13/95 8

As pronounced on January 13, 1998, the defendant is sentenced as provided in pages 2 through 4
of this Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984,

It is ordered that the defendant shall pay to the United States a special assessment of $ 50, for Count
8 of the Superseding indictment, which shali be due immediately.

It is further ordered that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and special

assessments imposed by this Judgment are fully paid.
, 1998. '
M,%

The Honorable Sven Erik Holmes
United States District Judgehh N Rt I <5

my )

Signed this the /é' dav of V//A’VMI

“40%1? ssivict of Ckieho

. : _ : _ | hanby cait r‘J that 2 "‘?q
ﬁefendant’,& SSN: 448-66-7015 S o ot B
Defendant’s Date of Birth: 11/08/65 : somace - saisls

Defendant’s residence and mailing address: 3148 E. Woodrow Place, Tulsa OK 74110,
. By z errant ~

Demiy
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£ efendant: SHELLY D. BOYD

~Judgment--Page 2 of 4

Case Number: 87-CR-074-001-H

PROBATION
The defendant is hereby placed on probation for a term of five {5) years.

While on probation, the defendant shall not commit another federal, state, or local crime; shall not

illegally possess a controlled substance; shall comply with the standard conditions that have been adopted
by this court {set forth below); and shall comply with the following additional conditions:

1.

2.
3

If this judgment imposes a fine, special assessment, costs or restitution obligation, it shall be a
condition of probation that the defendant pay any such fine, assessment, costs and restitution.
The defendant shall not own or possess a firearm, destructive device, or other dangerous weapon.
The defendant shall be placed on home detention to inciude electronic monitoring at the discretion
of the U. S. Probation Office for a period of four (4) months, to commence within 72 hours of
sentencing date, During this time, the defendant shall remain at place of residence except for
employment and other activities approved in advance by the probation office. The defendant shall
maintain a telephone at place of residence without any special services, modems, answering
machines, or cordiess teiephones for the above period. The defendant shall wear an electronic device
and shall cbserve the rules specified by the Probation Office.

The defendant shall abide by the "Special Financial Conditions" enumerated in Miscellaneous Order
Number M-128, filed with the Clerk of the Court on March 18, 1992,

STANDARD CONDITIONS OF PROBATION

While the defendant is on probation pursuant to this judgment, the defendant shali not commit another federal, state or local

crime. In addition:

1}
2)

3)
4
B}

6)
7)

8)
g}

10
11}
12}

13}

£ Ma)

The defandant shall not leave the judicial district withaut the permission of tha court or probation officer,

The defendant shall report to the probation officer as directed by the court or probation officer end shall submit & truthful and
compiete written report within the first five days of each maonth.

The defendant shall answer truthfully all inquiries by the probation officer and follow the instructions of the probatmn officer.
The defendant shall support his or her dependents and meet other family responsibilities.

The defendant shall work regularly at a lawful occupation unless excused by the probation officer for schooling, training, or other
acceptable reasons. ' ' '
The defendant shall notify the probation officer within seventy-two hours of any change in residence or employment.

The defendant shail refrain from excessive use of alcohol and shall not purchase, possess, use, distribute or administer any
narcotic or other controlled substance, or any paraphernalia related to such substances, except as prescribed by a physician.
The defendant shall not frequent places whera controlled substances ara illagaily sold, used, distributed, or administered.

The defendant shall not associate with any persons engaged in criminat activity, and shall not associate with any persen convicted
of a felony unless grantad permission to do so by the probation officer.

The defendant shall permit a probation officer to visit him or her at any time at home or elsewhere and shail permit confiscation
of any contraband ébservad in plain view by tha probation officer.

The defendant shall nofify the probation officer wnthm seventy-two hours of being arrested or questioned by a law enforcement
officer.

The defendant shall not enter into any agreement to act as an informer or a specnal agent of alaw enforcement agency without
the permission of the court.

As directed by the prabation officer, the defendant shall notify third parties of risks that may be oceasioned by the defendant's
criminal record or personal history or characteristics, and shall permit the probation officer to make such notifications and to
confirm the defendant's compliance with such notification requirement.

The defendant shall submit to urinalysis tésting as directed by the U. 5. Probation Office.
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Judgment--Page 3 of 4
£ efendant: SHELLY D. BOYD

case Number: 87-CR-074-001-H
RESTITUTIO_N AND FORFEITURE
RESTITUTION

The defendant shall make restitution :in the total amount of $6,000, as to Count 8.

The defendant shall make restitution to the following persons in the following amounts:

Name of Payee ' Amount of Restitution

Qklahoma Department of Human Services $5,040
Attn: Revenue Processing Unit
Acct # 77597 '
PO Box 53306
Oklahoma City OK 73152

Tulsa Housing Authority : $960
~—~415 E. Independence
‘uisa OK 74108

Payments of restitution are to be made to the Clerk of the Court for the Northern District of Oklahoma
for transfer to the payee(s).

Restitution shall be paid in full immediately. Any amount not paid immediately shall be paid during

the period of probation.

If a victim has received compensation from insurance or any other source with respéct to a loss, any
restitution ordered shall be paid to the person who is a victim before any restitution is paid to any such
provider of compensation.

Any payment shall be divided proportionately among the payees named unless otherwise specitied here.



o
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Judgment--Page 4 of 4
#~Defendant: SHELLY D. BOYD

Case Number: 97-CR-074-007-H

STATEMENT OF REASONS

The court adopts the factual findings and guideline application in the presentence report.

Guideline Range Determined by the Court:

Total Offense Level: 9

Criminal History Category: I

Imprisonment Range: 4 months to 10 months
Supervised Release Range: 2 to 3 years

Fine Range: $ 1,000 to $ 10,000
Restitution: $19,413

The fine is waived or is below the guideline range because of the defendant’s inability to pay.

Full restitution is not ordered far the following reasonis): because of the defendant’s inability to pay.

The sentence is within the guideline range, that range does not exceed 24 months, and the court
finds no reason to depart from the sentence called for be application of the guidelines.



e : . prny

'UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA o - -
ENTERED ON DOCKET

oate £ /491

UNITED STATES OF AMERICA,

Plaintiff,

Case No. 97-CR-34-H /

FILE

V.

RICHARD CLARK GARDNER,

Defendént.
| JAN 12 1998 C/{
Phit Lombardi, Gl
U.S. DISTRICT CO??I;T
QORDER DISMIGSING CASE

The Court has before it the motion of the Government, filed
January $, 1998, to dismiss without prejudice the remaining counts
of the Superseding Indictﬁant as well as the Indictment in this
case. The Court also hgsm before it_jﬁhe: oral mption, of the
Defendant, presented in open court on January 5, 1598, that the
remaining counts of the Superseding Indictment and the Indictment
be dismissed with prejudice. In addition, the Court has before it
the motion filed by Defendant on December 18, 1997 to dismiss
Counts One, Two and Three of the Superseding Indictment for failure
to allege a crime.

In open Court on January 5, 1998, the Court ingquired of the
Government as to the nature of the persons identified as
"taxpayers" in Counts One, Two and Three of the Superseding
Indictment. The Government represented to the Court that the
person named as "“taxpayer" in Count One is the real name of an
agent of the Internal Revenue Service, but the matters presented to
the Dgfendant by'thét person weré fictitious in nature, and did not

concern the taxes of such person.  The Government further




'represented to the Court that the persons named in Counts Two and

.Three of the Supersedlng Indictment as "taxpayers"'are flctltlous"

names and that the matters presented to the Defendant by those
persons were fictitious in nature, and did not concern the taxes of
such persons.

The cCourt finds that Counts One, Two and Three of the
Superseding Indictment alleged the Defendant aided and aséisted
in the preparation of false ‘tax returns in violation of 26 U.S.C.
Section 7206(2). The Court further flnds that in order for there
to Bé a”violation of 26 U S.C. Sectlon 7206(2) in c1rcumstances
involving a tax advlser where a "return" is prepared by that tax
adviser, there must exist actual tax matters in respect of an

individual who is subject to the requirements of the Internal

. Revenue Code to present a tax return under the Internal Revenue

Code, and the consultation with the tax adviser must be regarding
the contenté of the return so required. The Court further finds
that when the requirements of the preceding sentence are not met,
as they are not on the facts of Counts One, Two or Three as
represented to the Court by the Government, the reguirements of 26
U.S.C. Section 7206(2) aré not implicated. |
Accordingly, the Defendant's motion to dismiss Counts One, Two
and Three of the Supersedihg Indictment with preijudice is granted,
for the reasons set forth above. The findings of the Céurt herein
in respect of Counts One, Two and Three of the Superseding
Indictment apply with equal force to the identical Counts One, Two

and Three of the Indictment.




£~ _ The remalnlng counts of the Supersedlng Indictment, Counts

: | Four through Twenty One, ‘are dlsmlssed without prejudlce. The
Indictment is dismissed without prejudice, except as to Counts One,
Two and Three thereof, which are disnissed with prejudice.

Done this 5th day of January, 1998.

SYEN ERIK HOLMES
United States District Judge

APPROVED AS TO FORM:
£ . John D. Russell

Assistant U.S. Attorney
Counsel for Plaintiff

me

R.’ Thomas Seymour
Counse]l for Defendant

gardner. 92
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> UNITED STATES DISTRICT COURT
Northern District of Oklahoma
UNITED STATES OF AMERICA | E0d /. 13-98
V. ' E;_se Numbaer 97—CR-05?:.§91~K
| LED
DOUGLAS AN 7

. ) Phit L .
JUDGMENT IN A CRIMINAL CASE S gt Clark

{(For Offenses Committed On or After November 1, 1987)
The defendant, DOUGLAS ALAN LYNCH, was represented by Michael McGuire,
On motion of the United States the court has dismissed Counts 2 through 10 of the Indictment.

The defendant pleaded guilty September 18, 1997, to Count 1 of the Indlctment Accordlngly, the
defendant is adjudged gunty of such count, mvolwng the following offense:

Date QOffanse Count
Jitle & Sectian Nature of Offense _Concluded _ Number{s)
18USC 371 Conspiracy to Commit Bank Fraud ~ 12/8/94 1

As pronounced on January 86, 1998 ‘the defendant is sentenced as provided in pages 2 through 5
of this Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984,

Itis ordered that the defendant shall pay to the United States a special assessment of $ 50, for Count
1 of the Indictment, which shall be due immediately.

Itis further ordered that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and special
assessments |mposed by this Judgment are fully paid.

Signed this the 9 day of QW)WM' . 1998,

>

e H norabyferry C. Kern, Chief
United States’ District Judge

r?)efendant’s SSN: 558-08-6058
Defendant’s Date of Birth: 11/22/66
Defendant’s residence and mailing address Tulsa County Jail, ¢c/o US Marshals Service, 500 S. Denver,
Tulsa OK 74103 :

/<




{3) the date on which the right asserted was initially recognized by the
 .Supreme Court, if that right has been newly _re_,cogniged b_y the Su_preme
““Court and made retroactively applicable to casés on collaterai review; or

(4) the date on which the facts supporting the claim or claims presented
could have been discovered through the exercise of due diligence.

In this case, the date on which the cpnviction became final is January 5, 1993,
and none of the other provisions appiy to the facts of this case. Therefore, under the
rule of Uni tes v. Simmonds, 111 F.3d 737, 746 (10th Cir. 1997), Sprouts, as
a prisoner *whose conviction[] became final on or before April 24, 996" must, in
order to be timely, file his §2255 moticr\n before April 25, [297.

It is undisputed that Spro_uts missed the deadline of April 25, 1997 as
established by Simmonds. Sprouts argues, however, that the on.e year deadline

should be “equitably toiled” because of extraordinary circ_:umstances. The

' circumstances cited by Sprouts for this “equitable tolling” are ineffective assistance

of counsei, failure of counsel to file an appeal as promised, lack of legal knowledge
or assistance, and ignorance of the one-year time period. The courts are split as to
whether the one-year time period of the AEDPA can be equitably tolled, and the Tenth

Circuit has not yet decided the issue. See, e.g., Calderon v. U.S. District Court for

Central District of California, 112 F.3d 386 (9th Cir. 1977) {one-year time limit can

be equitably tolled}, United States v. Eubanks, Crim. No. 92-392, 1997 WL 115647

{S.D.N.Y. 1997} {AEDPA limitation period is a statute of limitations Which.cannot be
modified by the court).

Assuming, without deciding, that the limitation period is subject to equitable

AN A A i i BRI PR AR YR AT WEAPOY . o mca L 4-r o et 2 i
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£ efendant: DOUGLAS ALAN LYNCH

Judgment--Page 3 of 5

Case Number: 97-CR-067-001-K

SUPERVISED RELEASE

Upon release from imprisonment, the defendant shail be on supervised release for a term of three {3)

years.

While on supervised release, the defendant shall not commit another federal, state, or local crime;

shall not illegally possess a controlled substance; shall comply with the standard conditions that have been
adopted by this court {set forth below); and shall comply with the following additional conditions:

t.

2.

The defendant shall report in person to the Prabation Office in the district t0 which the defendant is released as scon as

possible, but in no event, later than 72 hours of release from the custody of the Bureau of Prisons,

If this judgmant impesas a fine, special assessment, costs, or restitution obligaticn, it shall be a condition of supervised release

that the defendant pay any such fine, assessments, costs, and restitution that rémain unpaid at the commencerment of the

term of supervisad releasa.

The defendant shall not own or possess a firearm, destructive device, or other dangerous weapon.

The defendant shall successfuily participats in a program of testing and treatrnent (to inciude inpatient) for drug and alzohol

abuse, as directed by the Probation Officer, until such time as released from the program by the Prohation Officer.

The defendant shall submit to a search conductad by a United States Probation Cfficer of his person, residence, vehicle, office

and/or business at a reasonable time and in a reasonable manner, based upon reasonable suspicion of contraband or evidence

of a violation of a condition of release. Failure to submit to a search may be grounds for revocation. The defendant shail not

reside at any location without having first advised other residents thet the premises may be subiect to searches pursuant to

this condition. Additionally, the defendant shall obtain written verification from other residents that said residents

acknowledge the existence of this condition and that their failure to cooperate could resuit in revocation, This
. acknowledgement shall be provided to the U. S, Probation Office immediately upon taking residency.

The defendant shall abide by the "Special Finanéial Conditions™ énumerated in Miscellanaous Order Number M-128, filed with

the Clerk of the Court on March 18, 1992,

STANDARD CONDITIONS OF SUPERVISION

While the defendant is on supervised release pursuant to this judgment, the defendant shail not commit another federal, state,

or local crime, In addition:

1
2}

3
4}
5

B8}
7}

8)
3}

10Q)
T
12}

P«\

3

14}

The defendant shall not leave the judiciat district without the permission of the ¢ourt or probation officer.

The defendant shall repart to the probation officer as directed by the court or probation officer and shail submit a truthful and
complete written report within the first five days of each month,

The defendant shall answer truthfully all inquiries by the probation officer and follow the instructions of the probation officer.
The defendant shall support his or her dependents and meet other family responsibilitias.

The defendant shall work regulariy at a lawful occupatlon unless excused by the probation officer for schooling, training, or other
acceptable reasons.

The defendant shall notify the probation officer within seventy-two haurs of any change in residence or employment,

The defendant shall refrain from excessive use of alcohol and shall not purchase, possess, use, distribute or administer any
narcotic or other controlled substance, or any paraphernalia ralated to such substances, except as prescribed by a physician.
The dafandant shall not frequent places where controlled substances are illegally sold, used, distributed, ar administered.

The defendant shall not asseciate with any persons engaged in criminal activity, and shall not assodiate with any person convicted
of a felony unless grantad permissien to do so hy tha prabation officer.

The defendant shall permit a probation officer to visit him or her at any time at home or e]sewhara and shall parmit canfiscation
of any contraband observéd in plain view by the probation officar.

The defendant shail notify the probation officer within seventy-two hours of being arrested or questioned by a law enforcement
officer,

The defendant shall not enter into any agreement to act as an informer or a special agent of a law enforcement agency without
tha permission of the court. _ _ _ _ _ _

As directed by the prabation officer, the dafendant shall notify third parties of risks that may be occasioned by the defendant's
criminal record or personal history or characteristics, and shall permit the probation officer to make such notifications and to
confirm the defendant’s compliance with such notification requirement.

The defendant shall submit to urinalysis testing as directed by the U. S. Probation Office,
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Jefendant: DOUGLAS ALAN LYNCH
Case Number: 97-CR-067-001-K

RESTITUTION AND FORFEITURE
" RESTITUTION
The defendant shall make restitution in the total amount of $4,935.00.

The defendant shall make restitution to the following persohs in the following amounts:

Name of Payee ' Amount of Restitution
Bank of Oklahoma _ $4,935.00
Attn: Lowell Faulkenberry -

PO Box 2300

Tuisa OK 74192
Re: Acct # 867006232

—~ Payments of restitution are to be made to the Clerk of the Court for the Northern District of Oklahoma
* or transfer to the payeel(s}.

Restitution shall be paid in full immediately. Any amount not paid immediately shali be paid while
in custody through the Bureau of Prisons’ Inmate Financial Responsibility Program. Upon release from
custody, any unpaid balance shall be paid as a condition of supervised release, except that no further
payment shall be required after the sum of the amounts actually paid by all defendants has fully covered the
compensable injury.

If a victim has received compensation from insurance or any other source with respect to a loss, any
restitution ordered shall be paid to the person who is a victim before any restitution is paid to any such
provider of compensation.

Any payment shall be divided proportionately amoeng the payees named unless otherwise specified here.
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© Jefendant: DOUGLAS ALAN LYNCH

Case Number: 97-CR-057-001-K
STATEMENT OF REASONS
The court adopts the factual findings and guideline application in the presentence report, except the

Court finds the application of USSG § 2F1.1(b}{2}, more than minimal planning, does not exist in this case.

Therefore the total offense level should be a level 7 rather than level 9 reported in the Presentence
investigation Report.

Guideline Range Determined by the Court:

Total Offense Level: 7

Criminal History Category: \'

Imprisonment Range: 12 months to 18 months
Supervised Release Range: 2 10 3 years

Fine Range: $ 500 to $ 5,000

Restitution: $ 4,935.00
The fine is waived or is below the gu'ideiine range because of the defendant’s inability to pay.

_ - The sentence is within the guidelihe '_range, that range does not exceed 24 months, and the court
£ “inds no reason to depart from the sentence called for by application of the guidelines.

~

L7y
e
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IN THE UNITED STATES DISTRICT COURT F ILED

(™ FORTHE NORTHERN DISTRICT OF OKLAHOMA
= Phil Lombard)
UNITED STATES OF AMERICA, u.s. DISTRICT’COURT
Plain'_ciff, _
5. 92-CR-54-04-E /

)
)
)
: )
VS, } Case
)

LEAONARD HAROLD BUNCH, }

)

Defendant. }

e TERED CH DOCKET

ORDER | ﬁ-:muajﬁﬂﬂ—

Now before the Court is the Motion Under 28 U.S'.C._ §2255 to Vacate, Set

Aside, or Correct Sentence by a Person in Federai Custody (Docket # 207) of the

Defe_ndanfc Le:onard_ Harold Bunch f_iled on October 23, 1997.

" Before the Court can address the memsof Bunch’s §2255 motion, the Court
must examine the issue of whether it was timely filed under the 1-year period of
limitation imposed by the AEDPA amendments to 28 U.5.C. §2255. Section 2255
provides:

A 1-year period of limitation shall apply to a motion under this section.
The limitation period shall run from the latest of--

(1) the date on which the judgment of conviction becomes finali;

(2) the date on which the impediment to making a motion created by

governmental action in violation of the Constitution or laws of the United

States is removed, if the movant was prevented from making a motion

by such governmental action;

(3) the date on which the right asserted was initially recognized by the

Supreme Court, if that right has been newly recognized by the Supreme
f_\ﬁ | Court and made r_etroactive_ly applicable to cases on collateral review; or




(4} the date on which the facts suppaérting the claim or claims presented
could have been discovered through the exercise of due diligence.

In thi's_ .cas.'e, the date on which the conviction became final is Jaﬁuary 5, 1993,
ahd none of the other provisions apply to the facts of this case. Therefore, under the
rule of United States v, Simmgnds_, 111 F.3d 737, 746 (10th Cir. 1997}, Bunch, as
a prisoner “whose conviction]] became final on or before Aﬁril 24, |1996" fnust, in
order to be timely, file his 82255 motion before April 25, (997,

It is undisputed that Bunch rﬁissed the deadiine of April 25, 1897 as established
by Simmonds. Bunch argues, however, that the one yeaf deadiine should be
“equit_ably tolled” because of ex’;ragrdinary cirgumstances. The circumstances cifed
by Bunch for this “equitable tolling” are ineffective assistance of counsel, failure of
counsel to file an appeal as prom'is'ed, lack of legal knowledge or assistance, and
ignorance of the one-year time period. The courts are split as to whether the one-
year time period of the AEDPA can be equitably tolled, and the Tenth Circuit has not
yet decided the issue. See, e.g., Calderon v. U.S. Distri rt for Centr
of California, 112 F.3d 386 {9th Cir. 197?) {one-year time limit can be equitably
tolled), United States v. Eubanks, Crim. No. 92-382, 1997 WL 115647 (S.D.N.Y.
1997) (AEDPA limitation period is a statute of limitations which cannot be modified
by the court).

Assuming, without deciding, that the limitation period is subject to equitable
tolling, the Court finds that equitable tolling is not appropriate under the

circumstances presented in this case. Under the law of this Circuit, equitable tolling




is available in circumstances where the complainant has been misled by the other

party or in “extraordinary circumstances.” Gatewood v. Railroad Retirement Board,

88 F.3d 886, 889-90 (10th Cir. 1996). Specifically, the Court in Gatewood held that
equitable tolling is not warranted by ignorance of the law. The court finds in these
circumstahces that neither the féilure of Bunch’'s attorney fo file an appeal nor
Bunch’s ignorance of the one-year limitations period are sufficient "extracrdinary _
circumstances” to warrant equitable tolling.

Accordingly, Bunch’s Motion Under 28 U.5.C. 82255 to Vacate, Set Aside, or

Correct Sentence by a Person in Federal Custody (Docket # 207) is dismissed for

failure to file it within the one-year limitations period.

IT IS SO ORDERED THIS /2~ DAY OF JANUARY, 1998.

Q. ELLISON, SENIOR JUDGE
ED STATES DISTRICT COURT




| FILED
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA JAN 12 1998
S. msmfcr’c%'fm-,-
UNITED STATES OF AMERICA,

Plaintiff,

KEITH ANTON SPROUTS,

)
)

) /
vs. ) %m@w-

) OB E

)

!

)

Defendant.

OBDER
Now before the Court is the Motion Under 28 U.S.C. 822b5 to Vacate, Set

Aside, or Correct Sentence by a Person in Federal Custody (Docket # 201) of the

_'D_efendant Keith_ Anton Sprouts filed on October 3, (997, and his corresponding

Motion to Equitably Toll One Yeer De.adline'fo'r Fi[ing Habeas Petition Under tﬁe
Antiterrorism and Effective Death Penalty Act (AEDPA) (Docket # 217).

Before the Court can address the merits of Sprouts’ 822355 motion, the Court
must examine the issue of whether it was timely filed under the 1-year period of
limitation imposed by the AEDPA amendments to 28 U.S5.C. §2255. Section 2255
provides: |

A 1-year period of limitation shall apply to a motion under this section.
The limitation period shall run from the latest of--

{1) the date on which the judgment of conviction becomes final;

{2) the date on which the impediment to making a motion created by
governmental action in violation of the Constitution or laws of the United
States is removed, if the movant was prevented from maklng a motion
by such governmental action; '




{3) the date on which the right asserted was initially recognized by the
 .Supreme Court, if that right has been newly _re_,cogniged b_y the Su_preme
““Court and made retroactively applicable to casés on collaterai review; or

(4) the date on which the facts supporting the claim or claims presented
could have been discovered through the exercise of due diligence.

In this case, the date on which the cpnviction became final is January 5, 1993,
and none of the other provisions appiy to the facts of this case. Therefore, under the
rule of Uni tes v. Simmonds, 111 F.3d 737, 746 (10th Cir. 1997), Sprouts, as
a prisoner *whose conviction[] became final on or before April 24, 996" must, in
order to be timely, file his §2255 moticr\n before April 25, [297.

It is undisputed that Spro_uts missed the deadline of April 25, 1997 as
established by Simmonds. Sprouts argues, however, that the on.e year deadline

should be “equitably toiled” because of extraordinary circ_:umstances. The

' circumstances cited by Sprouts for this “equitable tolling” are ineffective assistance

of counsei, failure of counsel to file an appeal as promised, lack of legal knowledge
or assistance, and ignorance of the one-year time period. The courts are split as to
whether the one-year time period of the AEDPA can be equitably tolled, and the Tenth

Circuit has not yet decided the issue. See, e.g., Calderon v. U.S. District Court for

Central District of California, 112 F.3d 386 (9th Cir. 1977) {one-year time limit can

be equitably tolled}, United States v. Eubanks, Crim. No. 92-392, 1997 WL 115647

{S.D.N.Y. 1997} {AEDPA limitation period is a statute of limitations Which.cannot be
modified by the court).

Assuming, without deciding, that the limitation period is subject to equitable
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~ tolling, the Court finds that equitable tolling is not appropriate under the

circuh:wst.&i.hcés.presehted |n this c.a.sje.” .L.Jn.dér the l.EJ.]'\N”C.if thi..s Clrcult .ed'd.'ifable.tol.lli’ngl
is available in circumstances where the complainant has been misled by the other
party or in “extraordinary circumstances.” Gatewood v. Railroad Retirement Board,
88 F.3d 886, 889-90 (10th Cir. 1998). Specifically, the Court in Gatewood held that
equitable tﬁliing is not warranted by ignorance of the law. The court finds in these
circumstances that neither the failure of Sprouts’ attorney to file an appeal nor
Sprouts’ ignorance of the one-year limitations period are sufficient “extraordinary
circumstances” to warrant equitable tolling.

Sprouts’ Motion to Equitably Toill the One-Year Limitations Period {Docket

#217) is denied. Accordingly, Sprouts’ Motion Under 28 U.S5.C. §2255 to Vacate,

| Se__t_ Asid_e,_ or_Correct_Sentenc_:e by_ a Pe_rson in Federal Cust_ody {(Docket # 201} is

dismissed for failure to file it within the one-year limitations period.

g_'/
IT IS SO ORDERED THIS /A& — DAY OF JANUARY, 1998.

-

JAME’S O. ELLISON, SENIOR JUDGE
UNITED STATES DISTRICT COURT




IN THE UNITED STATES DISTRICT COURT | |

£ N . . FOR THE NORTHERN DISTRICT OF OKLAHOMA Fr L EL
_ TR iR 'JAN12'1999M/‘)
Phil Lo

» Clerk

UNITED STATES OF AMERICA, mbardi
US. DISTRICT cOypT

}
}
Plaintiff, )
) /
VS. : } Case No. 92-CR-54-06-E -
) 97-CV-933-E
STEVEN CARTER DOTTS, ) '
_ )
Defendant. }

ENTORED CN COCKIT
ORDER care _JAN 13 1398
Now before the Court is the.Motion Under 28 U.3.C. 82255 to Vacate, Set
Aside, or Correct Sentence. by a F;ersoh in Federel. Cesto.dy (Docket # 203) of the
gf""\* | Defen.dant Steven. C_arter Dﬁotfts fil_ee on ._O_ct.o_b_er_ 1_4,“.199.?., and hls eerr.espe.eding |
| Motion te Eq.uitabiy Toll One Yeer Deadline for”Fi[Eng Ha.b.eas Petitiosn Under the
Antiterrorism and Effective Deeth Penalty Act (AEDPA)} (Docket # 225).

Before the Court can address the merits of Dotts” §22565 fnotion, the Court
must examine the issue of whether it was timely filed under the 1-year period of
limitetion imposed by the AEDPA amendments to 28 UL.5.C. 82255, Section 22565
provides:

A 1-year period of limitation shall apply to a motion under this section.
The limitation period shall run from the latest of--

(1) the date on which the judgment of conviction becomes final;
{2) the date on which the impediment to making a motion created by
governmental action in violation of the Constituticn or laws of the United

. (f‘“\ - States is removed, if the movant was prevented from makmg a motlon
¥ % . by such governmental action;




{3) the date on which the right asserted was initially recognized by the
-Supreme Court, if that right has been newly recognized by ‘_che Supreme
- Court and made retroactively applicable to cases on collaterai review; or

(4) the date on which the facts supporting the claim or claims presented
could have been discovered through the exercise of due diligence.

In this case, the date on which the conviction became final is January 5, 1993,
and none of the other provisions apply to the facts of this case. Therefore, under the

rule of United States v. Simmands, 111 F.3d 737, 746 (10th Cir. 1997), Dotts, as

a prisbner “whose conviction(] bécame final on or before April 24, 1996" must, in
order to be timely, file his §2255 motion before Aprit 25, 1997.

It is undisputed .that Dotts missed the deadline of April 25, 1997 as estab!ished
by Sirﬁmonds. “ Dotts argues, h:owéver, that the one.year dééd]ine .should be

‘equitably tolled” because of extraordinary circumstances. The circumstances cited

‘by Dotts for this “equitable tolling” are ineffective assistance of counsel, failure of

counsel to file an appeal as promised, lack of legal knowledge or assistance, and
ignorance of the one-year time period, The courts are split as to whether the one-

year time period of the AEDPA can be equitably tolled, and the Tenth Circuit has not

yet decided the issue. See, e.g., Calderon v. U.S. District Court for Central District
of California, 112.F._3d 386 (9th Cir. 1977) {one-year time limit can be equitably
tolled), United States v. Eubanks, Crim, No. 92-392, 1997 WL 115647 (S.D.N.Y.
1987} (AEDPA limitation period is:a' sfatute of limitations which cannot bé modified
by the court).

Assuming, without deciding, that the limitation period is subject to equitable




tolling, the Court finds that equitable tolling is not appropriate under the
circuhstanées presénté.d' 1n fhis.casgé._“Und.ér the l’a\_a.'_.u_._bf“.tﬁis Cir_cuif.,'é.qui'té.lble to"l.li.ng
is available in circumstances where the complainant has been misled by the other
party or in “extraordinary circumstances.” Gate ilr Retirement Board
88 F.3d 8886, 889-90 ({10th Cir. 1996). Specifically, the Court in Gatewood held that
equitable tolling is not warranted by ignorance of the law. The court finds in these
circumstances that neither the failure of Dotts’ attorney to file an appeal nor Dotts’
ignorance of the one-year limitations perio_d are sufficient “extraordinary
circumstances” to warrant equitable toliing.

Dotts’ Motion to Equitably Toll the One-Year Limitations Period (Docket #225)

is denied. Accordingly, Dotts” Motion Under 28 U.S.C. 52255 to Vacate, Set Aside,

. or Correct Sentence by a Person in F_edefal Custody ('Doéket'# 203) is dismissed for |

failure to file it within the one-year limitations period.

o N7
IT IS SO ORDERED THIS /4~ DAY OF JANUARY, 1998.

__d&-h—
0. ELLISON, SENIOR JUDGE
UNITED STATES DISTRICT COURT
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IN THE.UNITED' STATES DISTRICT COURT F E- L E
D

o FOR THE NORTHERN DISTRICT OF OKLAHOMA
| | JAN 12 1999
UNITED STATES OF AMERICA, P Lom
| us. afsmlcrg'c%'f,’,’;r
Plaintiff, - |

: 97-CV-958-E
PHILLIP OMAR JACKSON,

)

)

)

_ )
Vs, ) Case N&, 92-CR-54-05-

)

)

}

Defendant. }

o s P e o
CLLTERDD O BOCWE

cos _4AN 131998

N m

ORDER

Now before the Court is the Motion Under 28 U.S.C. 82255 to Vacate, Set

Aside, or Correct Sentence by a Person in Federal Custody {(Docket # 205) of the

f"\ Defendant Steven Carter Dotts ﬁ[:ed__o.n October 22, 1997, and his qorrespopding

, Motioh to Equitably Toll One Y.ear Deadline for Filing Habeas Petition Under the
Antiterrorism and Effective Death Penaity Act (AEDPA} {Docket # 219).

Before the Court can address the merits of Jackson’s §2255 motion, the (fdurt
must examine the issue of whether it was timely filed under.the 1-year period of
limitation imposed by the AEDPA amendments to 28 U.S._C. 52255. Section 2255
provides:

A 1-year period of limitation shall apply to a motion under this section.
The limitation period shall run from the latest of--

{1} the date on which the judgment of conviction becomes final;

{2) the date on which the impediment to making a motion created by

governmental action in violation of the Constitution or faws of the United
£ Statesis removed, if the movant was prevented from making a motion
' S by such governmental action;




(3) the date on which the righi asserted was initially recognized by the
Supreme Court, if that right has been newly recognized by the Supreme
" 'Court and made retroactively applicable to cases on collateral review; or

{4) the date on which the facts supporting the claim or claims presented
could have been discovered through the exercise of due diligence.

In this case, the date on which the.conviction became final is January 5, 1993,
and none of the other provisions apply to the facts of this case. Therefare, under the
rule of United States v. Simmonds, 111 F.3d 737, 746 (10th Cir. 1997), Jackson, as
a prisoner “whose conviction{} became final on or before April 24, 1896" must, in
order to be timely, file his §2255 motion before April 25, 1997.

It is undisputed that Jackson mi$§E§! the deadline .of Abrii 25, 1997 as
established by Simmonds. Jackson argues, however, that the one year deadline
shouid be “equitably tolled” because of extraordinary circumstances. | The
circ.umsta.nces:'cited by ."Jét.:kso'n for this "’éqUité'l.'al'el t.olliné":'are: inéffébtivé assistance
of counsel, failure of counsel to file an appeal as promised, lack of legal knowledge
or assistance, and ignorance of the one-year time period. The courts are split as to
whether the one-year time period of the AED.PA can be equitably tolled, and the Tenth
Circuit has not yet decided the issue. See, g.q., Calderon v. U.S. District Court for
Central District_of California, 112 F.3d 386 (9th Cir. 1977} (one-year time limit can
be equitably tolled), United States v. Eubanks, Crim. No. 92-392, 1997 WL 115647
(S.0.N.Y. 1997) (AEDPA limitation period is a statute of limitations which cannot be
modified by the court).

Assuming, without deciding, that the limitation period is subject to equitable




tolling, the Court finds that equitable tolling is not appropriate under the

~ circumstances presented in this case. Under the law of this Circuit, equitabie tolling

is avai.labie in circumstances wheré the complainant has been misied by the other
party or in “extraordinary circumstances.” Gatewooed v. Railroad Retirement Board,
88 F.3d 886, 889-90 (10th Cir. 1998). Specifically, the Court in Gatewood heid that
equitable tolling is not warranted by ignorance of the law. The court finds in these
circumstance.s that neither the failiﬁr'e' of Jackson's attorney to file an appeal nor

Jackson’s ignorance of the one-year limitations period are sufficient “extraordinary

' circumstances” to warrant equitable folling.

Jackson’s Motion to Equitab_ly Toll the One-Year Limitations Period {Docket
#219} is denied. Accordingly, Jackson’s Motion Under 28 U.S.C. §2255 to Vacate,
Set Aside, or Correct Sentence by a Person in Federal Custody (Docket # 205) is

dlsm!ssed for fallure to f:le |t W|th|n the ohe- year IImItatIOHS penod

f-li

IT 1S SO ORDERED THIS /2 "DAY OF JANUARY, 1998.

Q@Mé@«

'S 0. ELLISON, SENIOR JUDGE
ED STATES DISTRICT COURT




“UNITED STATES OF AMERICA,

IN THE UNITED STATESDISTRICTCOURT H T T, B D
FOR THE NORTHERN DISTRICT OF OKLAHOMA o o
- i | JAN121998/M

Phil Lombardi, C|
U.S. DISTRICT oo?;"ér

Plaintiff,

)
)
)
} _
VS, } Case Nq. 92- CR 54-001-
}
KEIR DULLEA SPROUTS, )
)
)

Defendant.
ENTERED ON DOCKET

ORDER o= JAN 13 1398

Now before the Court is the Motion Under 28 U.S.C. 32255 to Vacate, Set
Aside, or Correct Sentence by a Person in Federal Custody (Docket # 210} of the

Defendant Keir Dullea Sprouts filed on November 3, 1897, and his corresponding

Motion to Equitéb.l'y Toll One Year Deadline for Filing Habeas Petition Under the

Antiterrorism and Effective Death Penalty Act (AEDPA) {Docket # 218).

Before the Court can address the merits of Sprouts’ 82255 motion, the Court

‘must examineg the issue of whether it was timely filed under the 1-year period of

limitation imposed by the AEDPA amendments to 28 U.S.C. §2255. Section 2255
provides:

A 1-year pericd of limitation shall apply to a motion under this section.
The limitation period shall run from the iatest of--

{1) the date on which the judgment of conviction becomes final;

(2} the date on which the impediment to making a motion created by
governmental action in viclation of the Constitution or laws of the United

~States is removed, if the movant was prevented from making a motion
by such governmental action;




{3} the date on which the right asserted was initially recognized by the
~ Supreme Court, if that right has been newly recognized by the Supreme
Court and made retroactively appiicable to cases on collateral review; or

(4) the date on which the facts supporting the claim or claims presented
could have been discovered through the exercise of due diligence.

In this case, the date on which the conviction became final is December 19, 19965,

and none of the other provisions apply to the facts of this case. Therefore, under the

rute of United States V. Simmonds, 111 F.3d 737, 746 {10th Cir. 1997), Sprouts, as
a prisoner “wﬁose conviction[] beéame final on or before April 24, 1996" must, in
order to be timely, file his 82255 motion before April 25, 1997. |

.It is undisputed that Sprouts missed the deadline of April 25, 1997 as
established by Simmonds. Sprouts argues, however, that the one year deadline

should be “equitably tolled” because of extraordinary circumstances. The

_circumstances cited by Sprouts for this “equitable tolling” are ineffective assistance

of counsel, failure of counsel to file an appeal as promised, lack of legal knowledge
or assistance, and ignorance of the one-year time period. The courts are split as to

whether the one-year timg period of the AEDPA can be equitably tolled, and the Tenth

Circuit has not yet decided the issue. See, e.g., Calderon v. U.S. District Court for
Central District of California, 112. F.3d 386 (9th Cir. 1977) {one-year time limit can
be equitably tolled), United States v. Eubanks, Crim. No. 92-392, 1997 WL 115647
{S.D.N.Y. 1997} (AEDPA limitation period is a statute of limitations which cannot be
modified by the court).

Assuming, without deciding, that the limitation period is subject to equitable
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tolling, the Court finds that equitable tolling is not appropriate under the

cireumstances presented in this case. Under the law of this Circuit, equitable tolling

is available in circumstances where the complainant has been misled by the other
party or in “extraordinary circumstances.” Gatewoo ilr
88 F.3d 886, 889-90 (10th Cir. 1996). Specifically, the Court in Gatewood hsid that
equitable tolling is not warranted by ignorance of the law. The court finds in these
circumstances that neither the failure of Sprouts’ attorney to file an appeal nor
Sprouts’ ignorance of the one-year limitations period are sufficient "extraordinary
circumstances” to warrant equitable tolling.

Sprouts’ Motion to Equitably Toll the One-Year Limitationé Period {(Docket
#218) is denied. Accordingly, Sprouts’ Motion Under 28 U.5.C. §2255 to Vacate,

Set Aside, or Correct Sentence by' a Person in Federal Custody (Docket # 210) is

dismissed for failure to file it within the one-year limitations period.

IT IS SO ORDERED THIS /L= DAY OF JANUARY, 1998.

0. ELLISON, SENIOR JUDGE
UNITED STATES DISTRICT COURT
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UNITED STATES DISTRICT COURT
Northern District of Oklahoma

UNITED STATES OF AMERICA

V. Case Number ‘97-CR-092-001'§v

CGCONET I L E D

Py g
PR e

KYMBERLI DENISE MANNS B A
Defendant. (o JANié j”g@ﬂ,-_ AN 12 7998 ({/
JUDGMENT IN A CRIMINAL CASE U-ghié“’mmrd- A
- ISTR‘CTI' CIGfk L_,
(For Offenses Committed On or After November 1, 1987} COURT

The defendant, KYMBERLI DENISE MANNS, was represented by Keith Ward.
On motion of the United States the court has dismissed Counts 1 through 11 of the indictment.

The defendant pleaded guilty to Count 12 of the Indictment, October 7, 1997. Accordingly, the
defendant is adjudged guilty of such count, involving the following offense:

Date Offense Count
Titie & Section Nature of Offense Concluded Number(s)
- 8 USC 1029(a}{2) Unauthorized Use of an Access Device 9/27/96 12

As pronounced on January 7, 1998, the defendant is sentenced as provided in pages 2 through 4
of this Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984.

It is ordered that the defendant shall pay to the United States a special assessment of $ 100, for
Count 12 of the Indictment, which shall be due immediately.

It is further ordered that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and special
assessments imposed by this Judgment are fully paid.

/?/77(

’ pra
day of Sy tiy . 1998.

Signed this the

o g
oy o )
- lJ /
To T Sty GE Fl Lo D -
:?i!;n‘lscou‘ft’ ’ i iy i TheHonorable Sven Erik Holmes
Ful Lotaoay wiad e e e JUdge

~DNefendant’'s SSN: 447-66-8444
Jefendant’s Date of Birth: 11/15/70
Defendant’s residence and mailing address: 13654 S. 285th E. Avenue, Coweta OK 74429
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Judgment--Page 2 of 4

~DNefendant: KYMBERL]I DENISE MANNS
~ase Number: 97-CR-092-001-H

PROBATION
The defendant is hereby placed on probation for a term of five (5) years.

While on probation, the defendant shall not commit another federal, state, or local crime; shall not

illegally possess a controlled substance; shall comply with the standard conditions that have been adopted
by this court (set forth below); and shall comply with the following additional conditions:

W™

—

If this judgment imposes a fine, special assessment, costs or restitution obligation, it shall be a
condition of probation that the defendant pay any such fine, assessment, costs and restitution.
The defendant shall not own or possess a firearm, destructive device, or other dangerous weapon.
The defendant shall successfully participate in a program of testing and treatment {to include
inpatient) for drug and alcohol abuse, as directed by the Probation Officer, until such time as released
from the program by the Probation Officer.

The defendant shall abide by the "Special Financial Conditions” enumerated ir. MMiscellaneous Order
Number M-128, filed with the Clerk of the Court on March 18, 1992,

The defendant shall perform 100 hours of community service, as directed by the Probation Officer,
at the Tulsa Volunteer Center.

STANDARD CONDITIONS OF PROBATION

While the defendant is on probation pursuant to this judgment, the defendant shall not commit another federal, state or local

crime. In addition:

1}
2}

3)
4)
5)

6)
71

8}
9)

10}
11)
12)

13}

14)

The defendant shall not leave the judicial district without the permission of the court or probation officer.

The defendant shall report to the probation officer as directed by the court or probation officer and shall submit a truthful and
complete written report within the first five days of each month.

The defendant shall answer truthfully all inquiries by the prabation officer and follow the instructions of the probation officer.
The defendant shall support his or her dependents and meet other family responsibilities.

The defendant shall work regularly at a lawful occupation uniess excused by the probation officer for schooling, training, or other
acceptable reasons.

The defendant shall notify the probation officer within seventy-two hours of any change in residence or employment.

The defendant shall refrain from excessive use of alcohol and shall not purchase, possess, use, distribute or administer any
narcotic or other controlled substance, or any paraphernalia related to such substances, except as prescribed by a physician.
The defendant shall not frequent places where controlled substances are illegally soid, used, distributed, or administered.

The defendant shall not associate with any persons engaged in criminal activity, and shall not associate with any person convicted
of a felony unless granted permission to do so by the probation officer.

The defendant shall permit a probation officer to visit him or her at any time at home or elsewhere and shall permit confiscation
of any contraband observed in plain view by the probation officer.

The defendant shall notify the probation officer within seventy-two hours of being arrested or questioned by a law enforcement
officer.

The defendant shall not enter into any agreement to act as an informer or a special agent of a law enforcement agency without
the permission of the court.

As directed by the probation officer, the defendant shall notify third parties of risks that may be occasioned by the defendant’s
criminal record or personal history or characteristics, and shall permit the probation officer to make such notifications and to
confirm the defendant’s compliance with such notification requirement.

The defendant shall submit to urinalysis testing as directed by the U. S. Probation Office.
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—Defendant: KYMBERLI DENISE MANNS
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RESTITUTION AND FORFEITURE

RESTITUTION

The defendant shall make restitution in the total amount of $4,954.37.

The defendant shall make restitution to the following persons in the following amounts:

Name of Payee Amount of Restitution

Bank of Boston $4,954.37
Attn: Restitution

100 Federal Street

Boston MA 02106

Payments of restitution are to be made to the Clerk of the Court for the Northern District of Oklahoma
for transfer to the payee(s).

—

Restitution shall be paid in full immediately. Any amount not paid immediately shall be paid during
the period of probation.

If a victim has received compensation from insurance or any other source with respect to a loss, any
restitution ordered shall be paid to the person who is a victim before any restitution is paid to any such
provider of compensation.

Any payment shall be divided proportionately among the payees named unless otherwise specified here.
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~~Nefendant: KYMBERL| DENISE MANNS

—ase Number: 97-CR-092-001-H

STATEMENT OF REASONS

The court adopts the factual findings and guideline application in the presentence report.

Guideline Range Determined by the Court:

Total Offense Level: 7

Criminal History Category: |

Imprisonment Range: 0 months to 6 months
Supervised Release Range: 2 to 3 years

Fine Range: $ b00 to $ 5,000
Restitution: $ 4,954.37

The fine is waived ¢ is below the guideline range because of the defendant’s inability to pay.

The sentence is within the guideline range, that range does not exceed 24 months, and the court
finds no reason to depart from the sentence called for by application of the guidelines.
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IN THE UNITED STATES DISTRICT COURT o
'FOR THE NORTHERN DISTRICT OF OKLAHOMA CJAN 3199

Phil Lombardi,
1.8, DlSTRlCTnglIJ%[l{(

UNITED STATES OF AMERICA, )
) NTERED ON DOCKET
Plaintiff, )
) pate JAN 121998
V5, )
) 75021
CHARLES FREDRICK LEONARD, ) -5085
. | )
Defendant. ) Cf 9 c 3 < 5} C
RDER

Currenily pending before the Couft is the motion ﬁ}ed Ey defendaﬁt, Charles Leonard, seeking
to vacate, set aside, or correct his sentence, pursuant to 28 U.S.C, § 2255.

On July 12, 1990, Leonard was named in Counts One and Two of a three-Count Indictm.ent
for violation of controlled substance laws. Although Léouafd was émly named in Counts One and
Two of the Indictment, Paul Jastrzembski, Russ Burnett, Michael McNeil, Jerry Thurman, and Harold
Martin were also named as co-defendants in Count I, conspiracy. The same controlled substance,
methamphetamine, was attrtbutable to ail ﬁix defendants charged in the Indictment. Leonard was also
charged with homicide by the State of Oklahoma on substantially the same conduct anising from a
murder in refation to the operation of the methamphetamine lab. On October 22, 1990, Leonard pled
guilty to Count Two, continuing criminal enterprise, in violation of 21 U.8.C. § 848 The State court
murder charge was subject to dismissal pursuant to Léonard’s guilty plea. On Jamuary 23, 1991,
Leonard was sentenced to 327 months imprisonment, five years supervised release, and ordered to

pay a special assessment of $50. Leonard appealed on the grounds of ineffective assistance of




counsel and the Circuit remanded the case for an evidentiary heanng US v ngng;[d 977 F.2d 597

(10th Cll‘ 1992) On February 11 1993 the Ccnurt held an evxdentlary heanng and subsequently '

dismissed Leonard’s ineffective assistance of counsel claim. Leonard again appealed, and the Circuit

afﬁnned the Court’s dismissal of his pla.im in an unpublished opinion. U.S. v. Lepnard 16 ¥.3d 418
(10th Cir, 1994), |

On April 18, 1997, Leonard’s présem § 2255 was filed. Leonard moves this Court to vacate,
set aside, o comrect the sentence imposed. upon him. He seeks such relief on 27 grounds comprising

of ineffective assistance of counsel, perjured testimony, prosecutorial misconduct, judicial interference

with his Fifth Amendment right to fair trial, and commission of plain error by the Court. Leonard also

requests that this Court recuse itself from adjudicating his § 2255 motion.

As an initial matter, the Court notes that Leonard essentially raises herein the same assertion

in every claim: he should not have faced federal prosecution. Lecnard has been unsuccessfully

arguing thié very contention, through v;m'ous tacfical apprbaéhes, since his federal indictment.
Indeed, this issue was at the very heart of his suppression hearing and direét appeal which resuited
in the Circuit remanding this case for an evidentiary hearing on a claim of ineffective assistance of
counsel, After conducting a thorough hearing on that issue, at which both Leonard and his former
attorney Mr. John Echols testified, the Court found that Leonard had not been mislead or infomed
that he was immune from federal prosecution. Leonard subsequently appeaied fhis finding and the
Circuit affirmed. Leonard now argues the same contention, that his federal prosecution was
improper, by couching it in various other claims of ineffective assistance of counsel. Although
seemingly redundant, the Court will summarily address every issue raised herein and conclude that

Leonard’s newly rasied claims of ineffective assistance are frivolous and without merit.




~ The Court will first address Leohat_'d’s_ request for recusal. As proper jurisdiction to

 adjudicate the present motion rests with the Court, Leonard must show bias to successfully petition

the Court for recusal. Lucerov. U.S,, 425 F.2d 172, 173 (10th Cir. 1970). However, Leonard cites
no bias in support of his request. Rather, he only complains of adverse rulings at his evidentiary
hearing and other proceedings. These..aliegations alone are insufficient to warrant a recusal as a
“recusal must be predicated on extrajudicial conduct.” [1.S. v, Prichard, 875 F.2d 789, 791 (10th Cir. -
1989)(citing Mayes v. Leipziger, 729 F.2d 605 (9th Cir. 1984)). As Leonard fails to cite any bias,
his request for recusal is denied.

| In addressing the Iﬁerits of Leonard’;c. motion; the Court notes that typically, “§ 2255 ié not
available to test the legality of matters which should have been raised on appeal” 1.S. v. Walling,

982 F.2d 447, 448 (10th Cir.1992). A failure to raise an issue on direct appeal acts as a bar to raising

the issue in a § 2255 motion, unless Leonard can show cause and actual prejudice, or can show that

a fundamental miscarriage of justice will result if is claim is not addressed. U.S.v. Allen, 16 F.3d
377, 378 (10th Cir.1994). This procedural bar applies to collateral attacks on a defendant’s sentence,
as well as his conviction. Id. Since the government raised this procedural bar in the instant case, this
Court must enforce it and hold Leonard’s claims barred unless cause and prejud.ice Or a miscarriage
of justice is shown. Id.

In order to evade this procedural bar, eleven of Leonard’s assertions rely in part upon the
well-established exception, and now the universal claim, of ineffective assistance of counsel. “A
defendant may establish cause for procedural default by showing he received ineffective assistance

of counsel.” UL.S. v. Cox, 83 F.3d 336, 341 (10th Cir 1996). To succeed on a claim of ineffective




assistance of counsel, Leonard must satisfy the rigid standard contained in Strickland v_Washington,

466 U.S. 668 (1984). The Supreme Court in Strickland held that a claim of ineffective assistance of

counsel has two components. First, Leonard mus§ show that his'attorney “made errors so serious that
counsel was not functioning as the ‘counsel’ guaranteed . . - by the Sixth Amendment.” I3, at 687.
“The proper standard for attorney performance is that of reasonably effective assistance.” Id.
Therefore, to succeed, Leonard must show that his counsel’s performance fell below an objective
standard of re.asonableness. Furfhermore, Lednard must show that “t.he deficient performance
prejudiced t_he defense.” l_d_ However, “a court must indulge a strong presumption that counsel’s
conduct falls within the wide range of reasonable professional assistance . . .” Id. at 689.
Leonard’s first three claims allege ineffective assistance of counsel on the part of his state trial

counsel, Mr. Robert Durbin. Leonard asserts that his Sixth Amendment right to representation was

violated because Mr. Durbin allowed him to enter into an “immunity” agreement with Creek County,

" Oklahoma, officials in relation to the state murder charge. Under this agreement, defendant was to

give a statement in return for “immunity” from prosecution. This statement was the basis of
Leonard’s subsequent federal indictment. Leonard alleges that he gave said statement because Mr.
Durbin promised him that, in return, he would receive “immunity” from “any prosecution” including
federal action. This Court held a suppression hearing to determine whether the “immunity”
agreement was binding on the Federai Government. At that hearing, the evidence showed that Mr,
Durbin inquired into the possibility 6f f‘ederal immunity and was told that the State had no such
authority. The evidence further showed that Mr. Durbin had apprised Leonard that his statement did
not avail him of immunity from federal prosecution. After considering the evidence, the Court found

that the “immunity” was a promise not to prosecute by the State and in no way binding against the




Federal Government. The Court ﬁrrther notes that the State complled with its agreement and

- dismissed the murder oharge Because he recelved the 1mmumty promlsed by the State Leonard has

failed to show any prejudice. The Court therefore denies Leonard’s First claim.

Leonard next alleges ineffective assistance of counsel claiming that Mr. Durbin made false
promises which caused him to waive his Fifth Amendment right against self-incrimination. Defendant
argues that Mr. Durbin promised him that the “immunity” agreement would immunize him from both
state and federal prosecution, This is contrary to the record which clearly indicates that Leonard was
apprised of his right to remain silent. (Statement of Confession of Charles Leonard, Feb. 5, 1990,
p.1). Further, Leonard was well aware:that his “immunity” did not extend to federal oroseoution.
(Presenentence Hearing Tr. of Charles Leonard, Sept. 20, 1990 pp. 70-84). Hence, Leonard’s
present claim is denied as his right to sﬂence was not wolated

In hlS Third clalm Leonard asserts that Mr. Durbm allowed State ofﬁcrals to coerce the

“statement. T}us argument is mthout foundatlon The record elearly mdrcates that Mr Durbm' o

apprised defendant of his right to remain silent. (Statement of Confession, at p.1). The record also

 reflects that the statement was given after a “fairly extensive preliminary discussion” regarding the

positions of the various parties. (Id.). Furtlter, the Stete complied with the agreement and dismissed
the homieide charge. Defendant cannot show prejudice as he reeeived the benefit of the bargajrr:
“immumnity” from state prosecution. Therefore, the Court denies Leonard’s Third ground for relief’

Leonard’s next seven claims center on the performance of his federal trial counsel,
Mr. Echols. Leonard alleges ineffective assistanee of counsel because Mr. Echols did not request a
Kastigar hearing to determine whether the “immunized” statement eoul.d be used against defendant.

See, 1LS. v Kastigar, 406 U.S. 441 (1972). This is the very issue addressed in the suppression




hearing, which renders a I&sgg@_ hearmg redundant and nonproductlve Hence Leonard fails to
- '..‘show prejudlced and thus hlS Fourth clalm is demed |

Next, Leonard contends that Mr. Echols failed to properly research and prepare for the
pretrial motions hearing. Leonard claims that Mr. Echols cited no case law and specifically failed to
mention the Kastigar case. In support, Leonard quotes Mr. Echols out of context, but fails to
mention the motions themselves which were fully researched and contained ample authority. Further,
a Kastigar hearing would be repetitive and nonproductive. Therefore, Leonard’s Fifth claim for relief
18 dénied .because l.te.suﬁ'ered tto préju&tce as a tesult of Mr. .Ec.ﬁots’ preparationt for the pretrial
hearing.

Leonard next alleges that Mr. Echols failed to provide effective assistance because he did not
investigate the “link” between State and Federal authorities. Defendant claims that there was a “link”
between the State and Federal prosecutlons which violated doubie ]eopardy This argument is
baséless .as Jeopardy never attached at the State levell Rather the State murder charge was
dismissed pursuant to the “immunity” agreement. Further, there is clearly no prohibition on
subsequent federal prosecution, provided that the subsequent prosecution is made in good faith. IS,
t/, Raymer, 941 F.2d 1031, 1037 (10th Cir. 1991)(citing Abbate v. 11.8., 359 U.S. 187 (1959) &

Bartkus v Tllinois, 359 U.S. 121 (1959)). That is, the subsequent prosecution may not be a “sham”

! For jeopardy to attach, the jury must be impanelled, or the first witness must be sworn in
a bench trial. Crist v. Bretz, 437 U.S. 28, 37-38 (1978).

e




prosecution.” Id, at 1037. There is no danger of a “sham” prosecution in this case because Leonard’s

federal indictment .a.lleged violation of c:oﬁtrolled substance law, while the State brought homicide

charges. The Court therefore dentes Leonard’s claim of ineffective assistance of counsel based on
a federal and state “link.”

In his next claim, defendant alleges that Mr. Echols coerced the guilty plea by promising that
this Court’s ruling on the “immunized” statement could be appealed. This issue has been broﬁght on
direct appeai, No. 93-5085. Accordingly, Leonard’s Seventh claim is procedurally barred from
review under § 2255,

As his Eighth claim, Leonard asserts that Mr. Echols’ failure to challenge the sufficiency of
the federal indictment constituted ineffective assistance of counsel. Leonard’s argument lacks
s;.zbstan;:e because his 1ﬁfofmed gulltgf .pl.ea .ﬁ.ﬂ]}’. .admlts the existence of all the materlal elements of

the crime chargecl U S v, Brgc 488 U, S 563, 570 (1989) Further it is reasonable for counsel

" not to “spotlight the state’s case during the plea proceedmgs 7 Thomas v. Kerby, 44 F, 3d 384, 887

(10th Cir. 1995). Hence, Leonard’s claim must fail because he does not show unreasonable conduct
by Mr. Echols.

Leonard’s Ninth claim of ineffective assistance of counsel 1s baseless. He alleges that Mr.
Echols failed to object to the quantity of drﬁgs attributed to Leonard in his presentence report.

However, the record clearly indicates that Mr. Echois made that very objection. (Addendum to

? A “sham” prosecution occurs when one sovereign allows the other to prosecute a case
because prosecution is otherwise barred by the first sovereign’s law. For example, a state may
not prosecute a federal case just because the federal government’s prosecution is barred on
federal constitutional grounds. The reci'procal is true for the federal government. Raymer at
1037.




Presentence Report of Charles Leonard, Objection No. 24). The Court therefore rejects Leonard’s

“Ninth claim és"v\‘rholly frivolous and without merit.

Leonard next claims ineffective assistance of counsel asserting that Mr. Echols failed to
require the government to prove the controlled substance was d-methamphetamine. As noted, the
same controlled substance, methamph.etamine, served as fhe basis for the Indictment and specifically
Count Two, continuing cﬁminal entefprisé, to which Leonard plead guilty.

To date, Jastrzembski, a co-defendant, has moved the Court pursuant to § 2255, challenging
his seﬁtence by alleging that the govefnment failed to prdve the type_of methamphetamine involved
in the Indictment. On July 10, 1997, a hearing was held on the matter. The Court found that the
evidence introduced by the government “overwhelmingly indicate[d] the presence of dl-

methamphetamine,” which is properiy treated as d-methamphetamine for sentencing purposes. US,

v, Degke 55 F 3d 1509 (10th Cn' 1995) Further on July 16 1997, the Court received a hand

written 1etter from Jastrzembskl in Wthh he essentlallv admlts to perjury and that he and hxs..
co-defendants produced di-methamphetamine. Consequently, the Court denied Jastrzembski’s
motion.

Similarly, Leonard claims ineﬁ'e@ti?e assistance of counsel asserting that Mr. Echols should
have required the government to prove the type of methamphetamme involved. The burden of
proving the type of methamphetamine involved lies with the government. U.S. v, Deninno, 29 F.3d
572, 580 (10th Cir. 1994). However, the Court has held a hearing in regard to this particular issue
and found dl-methamphetamine involved. Further, Rule 4(b) of the Rules Governing § 2255
Proceedings provides that, “[i}f it plainly appears from the face of the motion . . . and the prnor

proceedings in the case that the movant is not entitled to relief in the district court, the judge shall




»

make an order for its summary dismissal . . .” The evidentiary hearing held with regard to
J astrz.embski’ s attack on the ty;li'e of rﬁethéxﬁphetafrﬁhe may be conéide;ed a'.“prior procééding in the
case,” and thus, the Court’s finding at the evidentiary hearing may be extended to Jastrzembski’s
codefendants, especially since the Court found that the government “clearly proved” that
dl-methamphetamine was involved. Moreover, Jastrzembski’s letter of July, 16, 1997, admits that
dl—methémphetamine was produced. Accordingly, Leonard’s Tenth ground for relief is denied.

In his Eleventh claim for relief, defendant alleges that Mr. Echols perjured himself while
testifying at defendant’s evidentiary hearing. In support, Leonard cites testimony taken out of context
and makes only conclusory allegations with no factual support which is insufficient to make a showing
of prejudice. See, Hall v. Bellmon, 935 F.2d 1106, 1110 (10th Cir. 1991)(stating that conclusory
allegations do not state a claim upon which relief may be granted). The Court therefore denies
Leonard’s present claim, |

Leonard next asserts that his'Fi&h Ariiendnienf rigﬁts we.r“e .violatéd wheﬁ Mr, Echois’
secretary remained in the courtroom, at the evidentiary hearing, after the rule of sequestration was
invoked. However, Leonard fails to show prejudice because the secretary was not an anticipated
witness, and thus, she was not required to be sequestered. Further, the government asked her to
leave the courtroom when it became apparent that she might be called to testify, Moreover, she was
never called as a witness, and the Court did not find a violation of the Order of Sequestration at that
time. For the foregoing reasons, Leonard’s instant claim is denied.

Leonard’s Thirteenth and Fourteenth claims allege that the government committed
prosecutorial misconduct through the knowing use of perjured testimony. Leonard relies on

conclusory allegations and cites no factual foundation to show prejudice; he only cites the testimony




of Agent Hawkins and Officer Fugate out of context. Therefore, Leonard’s claims of prosecutorial
} rhisc'bﬁdﬁct' are'ldeniéd for lack bf 'supptgj'rﬂt,. | o . |

Next, Leonard claims that he plead guilty to an insufficient indictment. However, Leonard
plead guilty which admits each material element of the crime charged and waives any deficiencies or
shortcomings in the case against him Broce, at 570. Therefore, Leonard’s claim is dismissed.

In his Sixteenth clamm, Leonard .contends that his plea agreement was unenforceable and thus
unconstitutional. -Leonard argues that the plea agreement was unconstitutional as the government
could not guarentee its promises because the plea agreement required the Court’s approval. See,
Bradyv US,, 397 U.S. 742, 755 (1970)(stating that an unfulfillable promise is subject to challenge
the same as an unfulfilled valid promise). This argument lacks foundation as Leonard did, in fact,
receive a two level decrease at sentencing. (Sentencing Hearing Tr. of Charles Leonard, Jan. 23,
1991, p. 29). Accordingly, this claim is; procedurally barred.

Leonard next argues that the government committed proéeCutorié.I misconduct by allowing
Mr Echols’ séoretary to rem.ain n the courtroom after the rule of sequestration was invoked. This
i8 t.he same ground for relief advanced in Leonard’s Twelfth claim which the Court fully addressed
and found to be without merit. Hence, Leonard’s instant claim is denied.

Leonard asserts, in his Eighteenth claim, that his first appellate counsel, Ms. Jensen, provided
mefective assistance of counsel. Defendant argues that Ms. Jensen provided ineffective aSsistaﬁce
because she failed to raise essentially the same claims raised in this present § 2255 motion. This

contention is wholly unfounded.” Ms. Jensen specifically addressed Leonard’s requests and presented

* Leonard’s subsequent appellate counsel filed an motion to withdraw pursuant to Anders
v. California, 386 U S 738, 744 (1967). In the Anders brief, Leonard’s counsel asked to
withdraw because he reviewed the record and found the appeal to be frivolous. In an unpublished

10




- an effective appeal which resulted in the case being remanded. Further, failure to raise an issue
- \deer.néd. to be ..wi.thout merif d.dés.n.«.::)t constltute incﬁeéﬁvé asgi;tz;nCe..df.' .c.o.L.mé.el.'. Sge; .g.eﬁgl rg. 111. , Qi |
v_Dixon, 1 F.3d 1080, 1082 (10th Cir. "1993), Therefore, this plaim_ is denied as Leonard has failed
to show Ms. Jensen’s conduct to be unreasonable.

Leonard next complains that the Court intimidated and humiliated his attorney, Mr. Echols,
thereby violating his Fifth Amendment due process rights. Again, Leonard makes no factual
averments. He only cites the normal interplay between the Court and counsel, in making and ruling
on objections, and concludes that Mr.. Echols was intimid.ated. Without a showing of prejudice, the
Court holds Leonard’s present claim procedurally barred.

In his next seven claims, [ssues waenty through ngn‘;y—six, Leonard asserts that this Court
committed plain error at vadéus times. As his Twentieth clairﬁ, Leonard alleges that this Court erred
by accgpting his. guilty plea. This cqnten’Fion is without founda.tion.. For a plea to stand, the Court
need only be subjectively satisfied that Eh'er'e'is' a factu.aiz Eééis 'fb'r"tl.le plea IL%_V__AJME 670
F.2d 552, 555 (5th Cir. 1982). The Court was satisfied as to the basis of Leonard’s plea, and
accordingly accepted defendant’s plea. Further, this claim shduld havé been brought at direct appeal.
Therefore, the procedural bar applies, and Leonard’s present claim is denied.

Leonard next allegés that thg Court committed plaih erTor by no.t requiring the government
to prove the type of methamphetamine at trial As discussed in Lecnard’s Tenth claim, the matter

has been adjudged and to hold another hearing would be nonproductive. Further, Leonard provides

opinion, the Circuit granted counsel’s motion to withdraw on the grounds set forth. U.S. v.
Leonard, 16 F 3d 418 (10th Cir. 1994). '




no new evidence that would give rise to prejudice. This issue should have been raised on direct

."a.pij'eal.' Colnlseqlllent"ly, it is prdcedufally'.:Barrec'i.:fit"fh'is' time.

As his Twenty-second and Twenty-third claims, Leonard contends that this Court erred by
failing to comply with Rules 11{c)(1) and 11(e}(2) of fhe Federal Rules of Criminal Procedure by not
advising him of the applicable peﬁalties or his right to withdraw his plea had the Court rejected it.
Leonard’s claims pursuant to the Federal Rules of Criminal Pfocedure are procedurally barred. First,
his allégations under Rule 11(c)(1) are completely unfounded. The record clearly reflects this Court’s
calculated and conscientious effort to apprise Leonard of the penalties associated with his plea.
(Change of Plea Tr. of Charles Leonard, Oct. 22, 1990, pp. 11-12). Further, Leonard’s claim under
Rule 11{e)2) is also barred. Defendant alleges a technical violation of Rule 11 which does not rise
to the .level of prejudice required to overcbme the procedural bar. 1.S. v. Timmereck, 441 U.S. 780,
783-85 (1979). Moreover, Leonard never alleg.es that he would have changed his plea had he known
he could have withdrawn it. Henc?e, Leonard’s T\;lenty;éecond and Twenty-third claims for felief are
procedurally barred.

Leonard next complains of plain error alleging that this Court violated Ruie 32(0)(5) of the
Federal Rules of Criminal Procedure (formerly Rule 32(a)(2)) by not informing him that he could
appeal his sentence. This claim is procedurally barred because technical violations of Rule 32 are “not
of itself an error that ¢an be raised by collateral attack.” Hill v, U.S. 368 U.S. 424, 426 (1962).
Further, Leonard cannot show any prejudice as he did in fact appeal. Hence, the Court finds
Leonard’s claim pursuant to Rule 32(c)(5) procedurally barréd,

As his Twenty-fifth claim, Leonard asserts that this Cowrt committed plain error by sentencing

him based on false evidence. Leonard argues that this Court drew the wrong conclusion from the

Nz




presentence report, not that any facts therein were wrong. However, Leonard cites no new facts to
cebut hlS Sel.lten.c.e, nor does he éxpl'ain why his adlﬁiséibn should iﬁ)t be valid. Moreoi}ér; his guilfy |
plea established all elerﬁents of his continuing criminal enterprise charge. Broce, at S? 0. Therefore,
Leonard’s Twenty-fifth claim is denied.

Leonard’s next allegation of plain error rests on the fact that this Court did not require
production of the Bureau of Prison tapes which Leonard claims would substantiéte one of his
ineffective assistance of counsel claims aéainst Mr. Echols. However, the burden of producing this
possibly relevant evidence doés not fall u.pon the Court. Rather, it falls squarely upon Mr. Lebﬁard
an_d_ his qqpnsel of the day. Le_pnard_’s__defcnse_cquns_el, Mr .Nig.h_, never requgstgd assistance n
procuring said tapes. This Court directed the government to assist if possible and gave Mr. Nigh

ample time to obtain the tapes. Standing alone, the fact that the tapes were never produced'does not

show prejudice. Consequently, this Court denies Leonard’s present claim.

Leonard’s final claim asserts that his sixth lawver and second appellate counsel, Mr., Bryant,

failed to provide effective assistance of counsel. This claim is aiso without merit. Mr. Bryant

-

" reviewed the case, discussed it with Leonard, and found it to be wholly frivolous. He subsequently

filed an Anders brief with the Circuit asking to withdraw due to this case’s complete lack of merit.
See, Anders, at 744. Accordingly, the Circuit aiﬁmed the Court’s findings and granted Mr. Bryant’s
requesf to withdraw. Leonard, 16 F.3d at 418. This Court agrees with the Circuit and Mr. Bryant,
and dismisses Leonard’s final claim as wholly frivolous and without foundation.

In sum, the Court denies all of Leonard’s claims of ineffective assistance of counsel because
he fails to show any prejudice or that any of his counsel’s actions were unreasonable. The Court also

holds that Leonard’s claims of perjury, prosecutorial misconduct, and error on the part of this Court




are procedurally barred as no prejudice was shown to overcome the procedural hurdle. Hence, the
' Court finds no grounds for relief set forth in Leonard’s motion.
Accordingly, Leonard’s motion pus t to & 2255 is hereby DENIED.

IT IS SO ORDERED thig 2 day of January, 1998,

H. Dale Cook
Senior U.S. District Judge
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Currently pending before the Court is the motion filed by defendant, Edwardo Javier
Martinez, seeking to vacate, set aside, or correct his sentence, pursuant to 28 U.S.C. § 2255.

On February 8, 1996, defendant was named in a one-Count Indictment for violation of*
'cc:é:n;clr'olled 's.u’tis..tance'la\'ivé.' .On'_N.Iay 2, 1996 .defendﬁnt..;;lééd guiltSf io cénspiliacy to manufécture; |
possession with intent to distribute, and distribu.tion of methamphetamine, in violation of
21 US.C. §846. On August 20, 1996, defendant was sentenced to 135 months imprisonment and
5 years of supervised release; further, defendant was fined $2,000 and ordered to pay a special
monetary asseésment of $50.

On August 26, 199?, Martinez’s present § 2255 motion was filed. Defendant moves the
Court to vacate, set aside, or correct the sentence imposed upon him based on four claims of
ineffective assistance of counsel. Defendant seeks relief on the following grounds: 1) counsel failed
to reguire that the government prove the type of methamphetamine involved in the present case;
2) counsel failed to argue defendant’s minimal role in the conspiracy; 3) counsel failed to argue that

‘the finding of a Category III criminal history was inappropriate in that it over-represented the




seriousness of defendant’s past criminal history; and, 4) counsel failed to request a downward
departure, pursuant to § 5K1.1 of the United States Sentéﬁcihg Guidelines (“Guidelines”).

Typically, “§ 2255 1s not available to test the legality of matters which shouid have been raised
on appeal.” U.S v.Walling 982 F.2d 44?, 448 (10th Cir.1992). A failure to raise an 1ssue on direct
appeal acts as a bar to raising the issue in a § 2255 motion, unless Martinez can show cause and
actual prejudice, or can show that a ﬁmdamental misﬁarriage of justice will result i.f his claim is not
addressed. U.S.v. Allen 16 F.3d 377, 378 (10th Cir.1994). This procedural bar applies to collateral
attacks on a defendant’s sentence, as well' as his conviction. Id, Since the government raised this
procedural bar in the instant case, this Court must enforce it and hold Martinez’s claims barred unless
cause and prejudice or a miscarriage of justice is shown. Id.

In order to evade this procedural bar, Martinez relies upon the well-established exception, and
now the universal claim, of ineffective a;@.s_istan_oe of counsel. “A defendant m_a'y establish cause for
'procédﬁrél defaul‘.t'by showing.he.receiv;d i'néﬂ'ec;tive.'éssis‘t.éﬁ(ﬁé of t.;.ouns.el_'*.’ Q_S_v_gol, 83F.3d
336, 341 (10th Cir. 1996). To succeed on a claim of ineffective assistance of counsel, Martinez must
satisfy the rigid standard contained in Strickland v. Washington, 466 U.S. 668 (1984). The Supreme
Court in Strickland held that a claim of ineffective assistance of counsel has two components. First,
Martinez must show that his attorney “made errors so serious that counsel was not functioning as the
‘counsel’ guaranteed . . . by the Sixth Amendment.” Id. at 687. “The proper standard for attorney
performance is that of reasonably effective assistance.” Id. Therefore, to succeed, Martinez must
show that his counsel’s performance fell below an objective standard of reasonableness. Furthermore,

Martinez must show that “the deficient pe.rformance prejudiced the defense.” Id. However, “a court




must indulge a strong presumption that counsel’s conduct fails within the wide range of reasonable

- proféssio'nal aséistance .0 Id at 689

Martinez claims that his attorney, Mr. Michael Able, provided ineffective assistance because
he failed to require that the government prove the type of methamphetamine involved in this case.
Defendant argues that counsel’s failure resulted in a substantially greater sentence because the

sentence was based on d-methamphetamine and not l-methamphetamine. However, the distinction

between inethamphetarrﬁne types was elirm'nated as of Novémber 1,: 1995. 1, S. v. Glover, 97F.3d
134.5, 1347 n.2( 10':5 Cir, 1996j. Heﬁcé:,. &I.e;fendant. ca.nnot ;show uﬁewonaﬁle cc;nauct 6n '1.:he paﬁ
of Mr. Able. as defendant was sentér;;:edr én Augusf .2(.J,. 1996, ﬁvell after the distinction was
eliminated. Accordingly, Martinez’s present claim is denied.

Defendant next contgnds ;hat pounsel failed to “correctly argue the minimal/minor role

defendant held in the conspiracy.” Defendant asserts that had counsel made such an argument

defendant would have been the recipient of a lesser sentence. This contention is without foundation’

as Mr. Able did, in fact, make this argument. (Sentencing Tr. of Edwardo Martinez, Aug. 20, 1996,

p. 12). Further, defendant’s role as a courier does not necessarily warrant a decrease in offense level

under the Guidelines. 1J.S_v_Arredondo-Santos, 911 F.2d 424, 426 (10th Cir, 1990). For the
foregoing reasons, the Court conciudé.s that counsel’s assistance was effective and that defendant is
not entitled to relief on this claim.

Defendant further asserts that he has no other “felony conﬁ&ion” and, as such, a Category II
criminal history finding was inappropriate because it “materiatly over—répresent[ed]” defendant’s true
criminal history. Defendant argues that Mr, Able’s representation was inadequate because this

argument was not advanced. Defendant additionally argues that counsel failed to apprise the Court




of the “substantial impact of the e]evated_ criminal history.” Both claims are without foundation.
Indeed, Mr. Able did argue unsuccessﬁiny that a Category HI criminal histo.ry classification was
appropriate in light of defendant’s prior criminal hi.si:ory.'1 (Sentencing Tr., at p. 12-13). Further,
the Court sentences many prisoners every year and is fully aware of the impact that the ¢riminal
history category has on sentence length. The Court therefore dismisses defendant’s third claim.

In his last claim for relief, defendanf alleges t.h.at counsel failed to seek a downward departure,
pursuant to § 5K1.1 of the Guidelines, which rendered counéel’s assistance .ineffective. Defendant
further alleges that counsel did not explain that a § 5K1.1 departure was discretionary. Defendant
asserts that he fully and truthfully cooperated with the government with the expectation of receiving
a downward departure. Defendant ﬁmher asserts that a .§ 5K1.1 sentence reduction was material to
his decision to plea guiity. Even so, defendant cannot show that Mr. Able acted unreasonably.

A § 5K1.1 departure can only be made “upon motion of the government.” USSG § SKI1.1.
Défendant did not recéiyé é & SKl 1 de;ﬁartilre due to the gbvemméht’s decision not to request one

and not due to ineffective assistance of counsel. Further, Mr. Able filed a motion for and

~ subsequently argued for a downward departure at sentencing. (Sentencing Tr., at pp. 1'6-7). Thus,

Mr. Able’s actions cannot be considered unreasonable because the government did not move for a
downward departure.
Furthermore, a defendant who claims that he received ineffective assistance of counsel in

entering a guilty plea must demonstrate that “there is a reasonable possibility that, but for counsel’s

! The Court overtuled Mr. Abel’s objection on this point as all six of Martinez’s
prior misdemeanor convictions were drug or alcohol related. (Sentencing Tr., at 14).




errors, he would not have pleaded guilty and would have insisted on going to trial.”” Hill v. Lockhart,

" 474 U.S. 52,59 (1985), US. v, Gordon 4 F.3d 1567, 1570 '_(1'0th' Cir. 1993). Sucha shoWing |

“depend[s] largely on whether [defendant] would have succeeded at trial.” Hill, at 59. Defendant
has failed to make such a showing as he does not plead that he would have insisted on going to trial
“but for counsel’s errors.” Rather, defendant only asserts that the downward departure was material
to his decision to plead. Further, defendant asserts no. grounds or theories which may have been
advanced at trial, much less ones that might héve lead to ah acquittél. Consequently, Defeﬁdént’s
final claim is dismissed.

In sum, defendant fails to show prejudice as methamphetamine type no longer has a bearing
on the length of sentence. Likewise, defendant’s sentence {vould have been the same regardless of
his alleged role in the conspiracy. Further, defendant cannot show that counsel acted unreasonable

because objection was made to defendant’s Category III criminal history classification and counsel

.did, in fact, argue for a doWhWé.rd depe'u'turé.. Hencé, the Court concludes that Martinez has failed

to make a showing of ineffective assistance of counsel. Issuancp of this Order renders Martinez’s
motion for appointment of counsel moot.
Accordingly, Martinez’s m_otion pursuant to § 2255 is hereby DENIED.
;_AM
H. Dale Cook |
Senior U.S, District Judge

IT IS SO ORDERED this & day of January, 1998.
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UNITED STATES DISTRICT COURT

AR T - Northern District of Oklahoma  JAN 91338
UNITED STATES OF AMERICA ol E??r%?é?icgﬁen'%‘
. ' ' " Gase Number 97-CR-110-01-C

' ENTEBED ON DOGKET
FELIX RENDON QOSUNA e §i
Defendant. DATE

JUDGMENT IN A CRIMINAL CASE
{For Offenses Committed On or After November 1, 1987)

The defendant, FELIX RENDON OSUNA, was represented by Alex J. Forgette & William E. Hughes.

_ The defendant was found guilty on Counts 1 through 6 of the Superseding indictment, October 2,
18897 after a plea of not guilty. Accordingly, the defendant is adjudged guilty of such counts, involving the
following offenses:

: : Date Offense Count

Title & Section Nature of Offense ' Concluded Num_berjsl
18 USC 922{0} Unlawful Possession of Machine Gun _ 8/7/97 1-3
r\ USC 5845, ~ Possession of Firearm and Destructive Device '8/7/97 4-6

5861(d}, & 5871

 As pronounced on December 17, 1997, the defendant is sentenced as provided in pages 2 through
4 of this Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984,

It is ordered that the defendant shall pay to the United States a special assessment of $ 600, for
Counts 1 through 6 of the Superseding Indictment, which shail be due immediately.

It is further ordered that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and speciai
assessments imposed by this Judgment are fully paid.’

Signed this the (‘Z day of (7;3%0(4(/144/" , 1997,

The Horforable H. Dale Cook
United States District Judge

United States msiriutmm | l

fendant's SSN: 553-39-7990 o | Kartor detic o %’m&m‘

‘endant’s Date of Birth: 9/26/48 B k & true mmr of the origiral on
vefendant’s residence and mailing address: 429 Via Mira Monte, Montebeilo d

A

by

L 4s
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Judgment--Page 2 of 4
~~afendant; FELIX RENDON OSUNA
¢~ ‘se Number: 97-CR-110-01-C

IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be
fmpriscned for a term of 51 months as to each count, said counts to run concurrently, each with the other.

The Court makes the following recommendations to the Bureau of Prisons: the Court recommends
that the Bureau of Prisons designate a penal facility in California,

The defendant is remanded to the custody of the United States Marshal,

RETURN

I have executed this Judgment as follows:

Defendant delivered on ' to
at , with a certified copy of this Judgment.

S i ...l ... .. T Unted States Marshal

. By

Deputy Marshal
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Judgment--Page 3 of 4
sfendant: FELIX RENDON QSUNA
5e Number: 97-CR-110-01-C

SUPERVISED RELEASE

. Upon release from imprisonment, the defendant shall be on supervised relgase for a term of three (3)
years as to each count, said counts to run concurrently, each with the other.

While on supervised release, the defendant shall not commit another federal, state, or local crime;
shall not illegally possess a controlied substance; shall comply with the standard conditions that have been
adopted by this court {set forth below}; and shall comply with the following additional conditions:

1. The defendant shall report in person to the Probation Office in the district te whlch the defandent is released as soon &5
possible, but in no event, later than 72 hours of release from the custody of the Bureau of Prisons.
2. If this judgment imposes a fine, spacial assessment, costs, or restitution ohligation, it shall ba a condition of supervised release

that the defendant pay any such fine, assessments, costs, and restitution that remain unpaid at the commencement of tha
term of supervised release.

3. The defendant shall not own or possess a firearm, destructive device, or other dangerous weapon.

4, The defendant shall submit to a search conducted by a United States Probation Officer of his persen, residence, vehicle, office
and/or business at a reasonable time and in 2 reasonable manner, based upon reasonable suspicion of contraband or avidance
of a violation of a condition of release. Fatlure to submit to a search may ha grounds for revocation. The defendant shall not
reside at any location without having first advised other residents that the premises may b subject to searches pursuant to
this condition. Additionally, the defendant shall obtain written verification fram other residents that said residents
acknowliedge the existence of this condition and that their failure to cooperate could resuit in revocation. This
acknowledgement shall be provided to the U. S. Probation Office immediately upon taking residency.

5. The defendant shall abide by the "Special Financial Conditions" enumerated in Miscellaneaus Order Number M-1 28, fited with

f‘\ the Clerk of the Court on March 18, 1992,
3 . The Court suspends the requirements for mandatory urine séreening as dictatad by 18 USC § 3608, but specifically retains
the probation officer’s authority to administer such tests for cause as permitted by the standard conditions of supervisian.

STANDARD CONDITIONS OF SUPERVISION.

Whila tha dafandant is on supervised release pursuant tw this judgmant the defendant shall not commit another federai state,
or local crime. fn addition:

1) The defendant shall not leave the judicial district without the permission of the court or probation officer.

2} The defendant shall report 1o the probation officer as directed by the court or prebation officer and shall submit a truthful and
complete written report within the first five days of each month.

3} The defendant shall answer truthfully all inguiries by the probation officer and follow the instructions of the probation officer.

4) Tha defendant shall support his or her dependents and meat other family responsibilities.

5) The defendant shall work regulariv ata Iawful uc::upatlon unless excused by the probanon officer for schoaoling, training, or other
acceptabie reasons. -

. B)  The defendant shall notify the probation officer within seventy-two hours of any change in residenca or amplovment

7)  The defendant shall refrain from excessive use of alcohol and shall not purchase, possess, use, distribute or administer any
narcotic or other controlled substanca, or any paraphernalia related to such substances, except as prescribed by a physician,

8} The defendant shall not frequent places where controlled substances are illegally sold, used, distributed, or administersd.

9} The defendant shail not associate with any persons engaged in criminal activity, and shall not associate with any person convicted
of a felony unless granted permission 1o do so by tha probation officer.

10} Tha defendant shall permit a probation officer to visit him or her at any tima at home or elsewhere and shall permit confiscation
"of any contraband obsarved in plain view by the probation officer.

11} The defendant shall netify the probation officer within savanty-two hours of being arrested or questioned by a law enforcement
officar.

12} The defendant shall not enter into any agreement to act as an informer or a special agent of a law enforcement agency withaut

f—_\ the permission of the court
4 . As_direct_ed by the probation officer, the defendant shall notify third parties of risks that may be occasioned by the defandant’s
* criminal record or personal history or characteristics, and shall permit the probation oificer to make such notifications and to
confirm the defendant’s compliance with such notification reqguirement.
14} The defendant shail submit to urinalysis testing as diractad by the U. S. Probation Office.
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Judgment--Page 4 of 4
Fﬂfendant FELIX RENDON OSUNA '

'se Number: 97-CR-110-01-C

STATEMENT OF REASONS

The court adopts the factual findings and guideline application in the presentence report.

Guideline Range Determined by the Court:

Total Offense Level: 24

Criminal History Category: |

Imprisonment Rangs: 51 months to 63 months Cts, 1-6
Supervised Release Range: 2 to 3 years Cts, 1-8
Fine Range: $ 10,000 to $ 100,000 Cts. 1-6
Restitution: $n/a

The sentence is within the guideline range, that range does not exceed 24 months, and the Court
finds no reason to depart from the sentence called for by application of the guidelines.




UNITED STATES DISTRICT COURT .
£ - Northern District of Oklahoma JAN 81938
“ Phil Lombardi Clerk
UNITED STATES OF AMERICA U.S. DISTRICT COURT
V. Case Number 97-CR-042-001-B
JERRY C. GREEN aka Steven Martin Jacobs _
Defendant. ' o - ENTERED ON DOCKET
-8 ?
JUDGMENT IN A CRIMINAL CASE  UATE / 9
{For Offenses Committed On or After November 1, 1987} '
The defendant, JERRY C. GREEN aka Steven Martin Jacobs, was represented by Paul D. Brunton,
On motion of the United States the court has dismissed counts 1, 2, and 3 of the Indictment.
The defendant pleaded guilty on September 5, 1997, to count 4 of the Indictment. Accordingly, the
defendant is adjudged guilty of such count, involving the following offense:
. Date Qffense Count
Title & Saction Natt_:re of Offense_ — — Concluded Number{s}
PB USC 922(g){1) Possession of Firearm AFCF 12-19-96 4

~ As pronounced on December 23, 1997, the defendant is sentenced as provided in pages 2 through
4 of this Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984,

It is ordered that the defendant shall pay to the United States a special assessment of $ 100, for
count(s) 4 of the Indictment, which shall be due immediately.

It is further ordered that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and special
assessments imposed by this Judgment are fully paid.

Signed this the ,ﬁd %;Jof ) ﬁ?&/w, - , 199% _/_,/

Unitag Stotes [hs?nct {out ) 5
Hoithern Districh of Okinhoma )

| hesehy « riify thet the fore?mqg . |
&5 & hive oy © of the mjmi on f Fle —
fn this wl’" The Honorable Thomas R, Brett

hasdi, Clatk '
(: % United States District Judge

Deputy

Defendant’'s SSN: 441-58-7869
£ “2fendant’s Date of Birth: 01-13-65 o
vefendant’s residence and mailing address: 1747 N. 129th E.Ave., Tuisa, OK 741186
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s,,«—-Qefendant JERRY C. GREEN aka Steven Martin Jacobs
_.ase Number; 97-CR-042- 001 B

' PROBATION
The defendant is hereby placed on probation for a term of three {3} year(s).

While on probation, the defendant shall not commit another federal, state, or local crime; shall not

illegally possess a controlled substance; shall comply with the standard conditions that have been adopted
by this court {set forth below); and shall comply with the following additional conditions:

If this judgment imposes a fine, special assessment, costs or restitution obligation, it shall be a
condition of probation that the defendant pay any such fine, assessment, costs and restitution.
The defendant shall not own or possess a firearm or destructive device. _

The defendant shall successfully participate in a program of testing and treatment {to include
inpatient) for drug and alcohol abuse, as directed by the Probation Officer, until such time as released
from the program by the Probation Officer.

The defendant shall submit to a search conducted by a United States Probation Officer of his person,
residence, vehicle, office and/or business at a reasonable time and in a reasonable manner, based
upon reasonabie suspicion of contraband or evidence of a violation of a condition of release. Failure
to submit to a search may be grounds for revocation. The defendant shall not reside at any location
without having first advised other residents that the premises may be subject to searchas pursuant
to this condition. Additionally, the defendant shall obtain written verification from other residents
that said residents acknowiedge the existence of this condition and that their failure to coope'rate
could result in revocation. This acknowledgement shall be provided to the U S. Probation Office
immediately upon taking resrdency

STANDARD CONDITIONS OF FROBATION

While the defendant is on prabation pursuant to this judgment, the defandant shall not commit anather federal, state or iocal

crime, [n addition:

1}

2}
3)
4}
B)

6}
7)

8
9)

1
1M
12}

13}

14)

The defendant shall not feave the judicial district without the permission of the court or probation officer.

The defendant shall report to the probation officer as directed by the court or probation officer and shall submit a truthful and
complete written report within tha first five days of each month.

The defendant shail answer truthfully all inquiries by the probation officer and follow the instructions of the probation officer.
The defendant shall support his or her dependents and meast other family responsibilities.

The defendant shall work regularly at a lawful occupation unless excused by the probation officer for schooling, training, or ather
acceptable reasons.

The defendant shall notify the probation officer within seventy-two hours of any ¢hange in residence or employment.

The defendant shall refrain from excessive use of aleohol and shall not purchase, possess, use, distribute or administer any
narcotic or other controtled substance, or any paraphemaha reiated to such substances, except as prescfibed by a physician.

.The defendant shall not frequent places where controlled substances are ilegally soid. used, distributed, or administered.

The defendant shall not agsociate with any persons engaged in criminal activity, and shall not associate with any person convicted
of a felony unless granted permission to do $0 by the probation officer.

The defendant shall permit a probation officer to visit him or her at any time at home or elsewhere and shall permir confiscation
of any contraband observed in plain view by the prohation officer.

The defendant shall notify the probation officer within seventy-two hours of being arrested or questioned by a law enforcement
officar.

The defendant shall not enter into any agreement to act as an informer or a special agent of a law enforcemeant agency without
the permission of the court.

As diracted by the probation officer, the defendant shall notify third parties of risks that may be occasioned by the defendant’'s
criminal record or parsenal history or characteristics, and shall permit the probation officer to make such notifications and to
confirm the defendant’s compliance with such notification requirement.

The defendant shall submit to urinalysis testing as directed by the U. 5. Probation Office.
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~Defendant: JERRY C. GREEN aka Steven Martin Jacobs

. .ase Number: 97-CR-042-001-B
FINE
The Court has determined that the defendant does not have the ability to pay interest, and it is

accordingly ordered that the interest requirement is waived and fine is to be paid within six {8) months.

The defendant shall pay a fine of § 250, .

If the fine is not paid, the court may sentence the defendant to any sentence which might have been
originally imposed. See 18 U.5.C. § 3614,
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_~efendant: JERRY C. GREEN aka Steven Martin .Jacobs
% Jase Number: 97-CR-042-001-B '

STATEMENT OF REASONS

The court adopts the factual findings and guideline application in the presentence report.

Guideline Range Determined hy the Court:

Total Offense Level: 4

Criminal History Category: 1l

Imprisonment Range: 0 months to 6 months
Supervised Release Range: 2 to 3 years

Fine Range: ' $ 250 to $ 5,000
Restitution: nfa

The sentence is within the guideline range, that range does not exceed 24 months, and the court
finds no reason to depart from the sentence called for by application of the guidelines,




IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF OKLAHOMA FILED

| JAN 7 1998
UNITED STATES OF AMERICA, ; wd branbardi, Cleri
Plaintiff, )
vs. ; No. 90-CR-31-01-E
DONALD B.W. EVANS, JR., ;
Defendant. ;

JAN 08 1998

Now before the Court is th_e. Motion To “Correct lllegal Sentence” Pursuant to
the Provisions of (Former} Rule 35 (a) of the Federal Rules of Criminal Procedure, and
for the Appointment of Counsel, Pursuant to Rule 44(a) of the Federal Rules of
Criminal Procedure (Docket #272) of the Defendant Donald B.W. Evans, Jr.

Evans, who was sentenced to life imprisonment_ after being convicted of
conspiracy 1o distribute cocaine, argues that his sentence was improperly increased
for the presence of a firearm despite the fact that the firearm was not present during
the commission of the drug offenée. " He seeks to have his “illegal sentence”
correbted pursuant to farmer Rule 35(a), Fed.R.Crim.P. Evans recognizes that the
new Rule '.35(a_) Would. not allow th.é:corrécﬁon h'é. re.ciu.e.éts.., bécause'.uhdér its terms
a court may only correct a sentence that is “determined on appeal under 18U.5.C.
3742 to have been imposed in violation of law, to have been imposed as a n_asult of
an incorrect application of the sentencing guidel.inés.,. or fo bé uhr.easonable. .o n

contrast, former Rule 35{a} allowed a court to correct an illegal sentence “at any

e g ~ et F
P ...D \.a M L\Jun;._-_ .

J




time.” Evans argues that the for_mcr rule applies because the conspiracy for which
he was convicted began prior 'to No:vch'ibcr 1; 198?, wh.i.ch .w.'as the Icffecti\;e dafe of
the repeal of. former Rule 35.

The authority upon which Evans relies for his argument that the Court has
jurisdiction under former Rule 35 is d_i_stingu.ishable. In United States v. Corbitt, 13
F.3d 207 {7th Cir. 1993) the Court was found to have jurisdiction to correct a
sentence under former Rule 35 because the entire crime was committed prior to
November 1, 997, and the sentence was a pre-guidelines’ sentence. In United States
v. Bverly, 46 F.3d 694 (7th Cir. 1995), the Court had jurisdiction under former Rule .
35 because the defendant was gi§en a pre-guidelines sentence. In thi_s case, the

evidence is that the conspiracy began prior November 1, 1987, but continued after

that time, and that Evans was sentenced under the Unitéd States Sentencing

Guidelines.

It is the law of thic circuit thaf crimes beginning prior to the effective date of
the guidelines, but continuing after that time should be sentcnced under the
sentencing guidelines. United States v, Roederer, 11 F.3d 973 (10th Cir. 1993). The
Court concludes that, in light of this hclding, the version cf Rule 36 tha.t_shcuid appl.y
is the current version that was enacted at the same time as the guidelines. Thus, this
Court may only correct Evans’ sentence under certain circumstances that are not

present in this case, and the Court is without jurisdiction to consider the allegation

! Rule 35 was amended as part of the Comprehensive Crime Control Act of
1984, which also brought about the Sentencing Guidelines, and the amended rule
was to go into effect November 1, 1987, the same day the Sentencing Guidelines
were to go into effect. See United States v. Corbitt, 13 F.3d 207 (7th Cir. 1993).




o~ of error advanced by Evans.

o The Motion To ."C.t_.Jfféét: lNegal Seh'tehce""PUréuaht_" to the Provisions c)f. o
{(Former) Rule 35 (a) of the Federal Rules of Criminai Procedure, and for the
Appointment of Counsel, Pursuant to Rule 44{a) of the Federal Rules of Criminal
Procedure (Docket #272} is denied.

ORDERED this 2% day of January, 1998.
- JAMES O, ELLISON, SENIOR JUDGE
UNPFIED STATES DISTRICT COURT

C e e b e -




- UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

ENTERED ON DOCKET

UNITED STATES OF AMERICA, )
Plaintiff, ; V4 oA 2 00
) 96-CR-151
. -CV-894-
. % (98-CV-894-H(E)) FIL ED
JERRY LEE GREEN, g JAN T8 1998
Defendant. ) Ugﬁ.’o‘fé’ﬂ?{%’?’b c b
ORDER

This matter comes before the Court on Defendant/Petitioner Jerry Lee Green’s Petition
for Reduction of Sentence Pursuant to 28 U.S.C. § 2255 filed November 24, 1998 (Docket # 1).
At the Court’s request, the Government filed a response to the petition on December 16, 1998,
which noted that Mr. Green’s conviction is currently pending on direct appeal in the Tenth
Circuit.

It is settled law that absent extraordinary circumstances "a § 2255 motion should not be

considered before the disposition of the direct criminal appeal[,]" United States v. Scott, 124

F.3d 1328, 1329 (10th Cir. 1997), and Mr. Green has set forth no extraordinary circumstances
which would demonstrate reasons for departure from this rule. See, e.g., United States v. Cook,

997 F.2d 1312, 1318 (10th Cir. 1993); United States v. Hood, 1996 WL 566158, *1 n.2 (10th

Cir. Oct. 4, 1996) (deteriorating physical condition unknown at time of sentencing not a proper
basis for a § 2255 motion). Accordingly, Defendant/Petitioner Jerry Lee Green’s Petition for
Reduction of Sentence Pursuant to 28 U.S.C. § 2255 filed November 24, 1998 (Docket # 1) is
hereby denied.

IT IS SO ORDERED.

A
This 57 day of January, 1999.

Sven Erik Holmes
United States District Judge
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~UNITED STATES DISTRICT COURT
FORTHE
NORTHERN DISTRICT OF OKLAHOMA

" ENTERED oy .DO.C":(.ET ..

DATE '/5—\“%78

UNITED STATES OF AMERICA ) .
Plaintiff ) v
}  Case Number: 94-CR-064-001-B
VS )
) D
Thomas Reed Bryan ) F I L E ﬂ/‘/
Defendant }

DEC 2 3 1897

hii Lombardi, Clerk
UPS |lf)lSTﬂlGT COURT

ON DCATION OF PROBATION

-~ Now on this 23rd day of December, 1997, this matter comes on for sentencing after a previous finding
that the defondant violated conditions of probation as set out in the Petition on _Probatibn filed on December 23,
1997. The defendant is present in person and with his attorney, Stephen Knorr. The Government is represented

by Assistant U. S. Attorney Kevin Leitch, and the U. S. Probation Office is represented by Randall Drew.

The defendant was heretofore, on July 7, 1994, sentenced after a plea of guilty to a one-count Indictment
which charged theft of Bank Monies, in violation of Title 18, U.S.C. § 2113 (b). The defendant was sentenced
to a three year period of probation with a condition that he participate in uriﬁalysis testing and drug treatment as
directed by the Probation Office. Bryan was ordered to abide by the Special Financial Conditions adopted
by the Court on March 28, 1992, and to pay a $25 Special Moneta:y Assessment along with restitution in the
amount of $589.00 The standard conditions of probation recommended by the Seatencing Commission were also
imposed. On April 22, 1997, the term of supervision was extended for one year afier a revocation hearing in the

Court of the Honorable Judge John Leo Wagner.

</7




| On December 2 3,_ 1997,a Rcv?catio_n Hearing was held regarding the allegations hoted in the Petition
on Probation, said. allegations being that the dcfendant committed an aéséulf, and .an aséault and ba&éry ﬁm a
dangerous weapon, both of which constitute new state law violations. Also alleged in the petition is the violation
of the special condition which required the defendant to participate in substance abuse counseling as ordered by
the Probation Office. After the defendant’s stipulation to the petition, the Court found the defendant to be in
violation of the conditions of probation, based on both of the allegations contained in the petition. By agreement,

a sentencing hearing was held on the same date as the revocation.

At sentencing, the Court found that the violations occurred after November 1, 1987, and that Chapter
7 of the U. S. Sentencing Guidelines is applicable. Further, the Court found that the violation of probation
constituted a Grade A violation in acecordance with U.S.S.G. 7B1.1(a)(3), and that the defendant's original

Criminal History Category of Il was applicable for determining the imprisonment range. In addition, the Court

- found that a Grade A violation and a Criminal History Category of III establish a revocation imprisonment range

of 18 to 24 months. In consideration of these findings and pursuant to U.S. vs. Lee, 957 F2d 770 (10th Cir.
1992), in which the Circuit determined that the policy statements in Chapter 7 were not mandatory, but must be

considered by the Court, the following was ordered:

The defendant is committed to the custody of the U. S. Bureau of Prisons to be imprisoned for a term

of six months, The defendant is remanded to the custody of the U.S. Marshal.

- o ar _
C:r/ The Honorable Sam er
United States Magistrate Judge




UNITED STATES DISTRICT COURT FOR

- THE NORTHERN DISTRICT OF OKLAHOMA ILE D

DEC 3 9 1957 /W)
UNITED STATES OF AMERICA ) us Lombary, o

Plaintift ) S. DisTRicT gaerk

)
Vs ) Case Number 92-CR-099-001-C /

| )
CARLTON KEITH JACKSON )
Defendant )

ENTERED ON DOGKET

-
ORDER REVOKING PROBATION ~ DATEUAN 03 1098

Now on this 18th day of December 1997, this cause comes on for sentencing concerning
allegations that Jackson violated conditions of probation as set out in the Petition on Probation filed
on September 11, 1997. Jackson is present in person and represented by counsel, Robert 8. Durbin.
The Government is represented by Assistant United States Attorney, James Swartz, and the United
States Probation Office is represented by David Plunkett.

On November 14, 1997, a revocation hearing was held regarding the allegations noted in t.he
Petition on Probation, .ﬁled on Septembef 11,1 997, said allegations being that on July 27, 1997,
Jackson was arrested by Officers of the Oklahoma City Police Department for trafficking in cocaine.
Speciiically, a search of Jackson’s vehicle subsequent to a traffic stop revealed approximately 500
grams of cocaine. During the revocation hearing, Jackson denied the violations as alleged in the
petition. The Court found that Jackson was in violation of the conditions of his release and probation
was revoked.

It is the Judgement of the Court, that the defendant, Carlton Keith Jackson, is hereby
committed to the custody of the Attorney General to be imprisoned for a term of thirfy (30) months,

The defendant is remanded to the custody of the U.S. Marshal.
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