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UNITED STATES DISTRICT COURT

D - Northern District of Oklahoma AV 79 1997
Phil Lotmbaids, Clerk
UNITED STATES OF AMERICA | us JFQ‘§I§'GT COURY
v. - Case Number 96-CR-174-001-BU —
SHELLIE M. EDMOND ' ENTERED ON DOCKET
Defendant.

DATE S -2 D91

JUDGMENT IN A CRIMINAL CASE
{For Offenses Committed On or After Navember 1, 1987)
The defendant, SHELLIE M. EDMOND, Was represented by Stephen Knorr.
On motion of the United States the court has dismissed Counts 1 through 8 of the indictment.

The defendant plsaded guilty on March 18, 1997, to Counts 1, 2, & 3 of the Information.
Accordingly, the defendant is adjudged guilty of such count(s), involving the following offense(s):

Date Offense Count
Title & Section _ Nature of Offense _ Conciuded Number(s)
18 USC 1951 Robbery Affecting 11/23/96 18&2
S o : - Interstate Commerce ' - ' '
18 USC 924(c)(1) Possession of a Firearm 11/21/96 3

During Commission of a Violent Crime

As pronounced on May 22, 1997, the defendant is sentenced as provided in pages 2 through 5 of
this Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984.

it is ordered that the defendant shall pay to the United States a special assessment of $ 300, for
count(s) 1, 2, & 3 of the Information, which shall be due immediatsly.

It is further ordered that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and special
assessments imposed by this Judgment are fully paid.

Signed this the L9 day of M\

The Honorable Mlchal '..-" Chief
United States District Judgg

Defendant’'s SSN: 447-72-1111 United States District Covt ) 5
£ efendant’s Date of Birth: 4/27/62 Northern Distriet of Oklahoma )

Defendant’s mailing address: 203 N. 111th E. Ave. No. 334, Tulsa OK | hetaly certify that the fme?umg

Defendant’s residence address: Tulsa County Jail is  true copy of the originel on fi

in this OO it o bord, Clerk
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~Defendant: SHELLIE M. EDMOND

2ase Number: 96-CR-174-001-BU
IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be
imprisoned for a term of two hundred seventy-one {(271) months. This term consists of one hundred fifty-
one {151} months as to Counts 1 and 2, said counts to run concurrently, and 120 months as to Count 3
to run consecutively to Counts 1 & 2, for a total sentence as to all counts of two hundred seventy-one (271)
months. This two hundred seventy-cne (27 1) month sentence is consistent with the provisions of the Rule
11{e){1}{C) plea agreement previously accepted by the Court.

The Court makes the following recommendations to the Bureau of Prisons: That the defendant be
confined in a facility capable of providing comprehensive substance abuse treatment.

The defendant is remanded to the custody of the United States Marshal.

L
RETURN
i have executed this Judgment as follows:
Defendant dslivered on- to
at . with a certi_fie‘d copy of this Judgment.

- United States Marshal

By

Deputy Marshal
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~Defendant: SHELLIE M. EDMOND
~ oase Number: 96-CR-174-001-BU

SUPERVISED RELEASE

Upon release from imprisonment, the defendant shall be on supervised release for a term of three {3)
ysars as to Counts 1, 2, & 3, to run concurrently, each with the other.

While on supervised release, the defendant shall not commit another federal, state, or local crime;
shall not illegally possess a controlled substance; shall comply with the standard conditions that have been
adopted by this court {set forth below); and shall comply with the following additional conditions:

1. The defendant shall report in person to the probation office in the district to which the defendant is released within 72 hours
of release from the custody of the Bureau of Prisons.
2. If this judgment imposes a fins, spacial assessment, costs, or restitution cbligstion, it shall be a condition of supervised release

that the defendant pay any such fine, assessments, costs, and restitution that remain unpaid at tha commeancament of the
term of supervised release.

3. The defendant shall not own or possess a firearm or destructive device.

4, The defendant shall successfully participate in a program of tasting and treatment {to include inpatient) for drug and alcuhol
abuse, as directed by the Probation Qfficer, until such time as released from the program by the Probation Officer.

5, The defendant shall submit te a search conducted by a Unitad States Probation Officer of his person, residence, vehicle, office

and/or business at a reasonable time and in a reasonable manner, based upon reasonable suspicion of contraband or evidence

of a violation of a condition of release. Failure to submit to a search may ba greunds for revocation. The defendant shall not

resida at any lacation without having first advised other residents that the premises may be subject to searches pursuant to

this condition. Additionally, the defendant shall obtain written verification fram other residents that said residents

ackmowledge the existence of this conditien and that their failure te cooperate could result in revocation. This
f-\ acknowledgement shall be provided to the U. S. Probatian Offica immediately upen taking resideney.

STANDARD CONDITIONS OF SUPERVISION

While tha defendant is on supervisad release pursuant to this judgment, the defendant shall not commit another federal, state,
or local crime. in addition:

1} The defendant shall not leave the judicial district without the permission of the court or probation officer.

2} The defendant shall raport to the probation officer as directed by the court or probation officer and shatl submit a truthful and

complete written report within the first five days of each month.

3) The defandant shall answer truthfully all inquiries by the probation officer and follow the instructions of the probation officer.

4} The defendant shall support his or her dependents and meet other family responsibilitiss.

8) Thae defendant shall work regularly at a lawful occupation unless excused by the probation officer for schooling, training, or ather

acceptable reasons.

6) Tha defendant shall notify the probation officer within seventy-two hours of any change in residence or employmaent.

7! The defendant shall refrain from excessive use of alcehol and shall not purchass, possess, use, distribute or administer any

narcotic or other controllad substance, or any paraphernalia relsted to such substances, except as prescribed by a physician.

8] The defendant shall not freguent places where controlled substances ars illagally sold, used, distributed, or administered.

9} The defendant shall not assaciate with any persons engaged in criminal activity, and shall not associate with any person canvicted

of a felony unless granted permission to do so by the probation officer.

10} The defendant shall permit a probation officer to visit him or her at any time at home or elsewhere and shall permit canfiseation

of any contraband observed in plain view by the probation officer. '

11} The dafendant shall notify the probation officer within seventy-two hours of being arrested or questionad by a law enforcement

officer.

12} The defendant shail not enter into any agreement to act as an informer or a spacial agent of a law enforcement agency without

the permission of the court. _ .

13} As directed by the probation officer, the defendant shall natify third parties of riske that may be occasioned by the defendant’s
Fa ctiminhal recard or parsonal histery or characteristics, snd shall permit the probation officer to make such notifications and to
" confirm the defendant’s éompliance with such notificatian requirement.

14} The defendant shall submit to urinalysis testing as directed by the U. 8. Probation Office,
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s~Defendant: SHELLIE M. EDMOND
case Number: 28-CR-174-001-BU

RESTITUTION AND FORFEITURE

RESTITUTION

The defendant shall make restitution in the total amount of $1,414.

This amount is the total of the restitution imposed on individual counts, as follows: $219 on Count
1, and $1,195 on Count 2.

The defendant shall make restitution to the following persons in the following amounts:

Name of Payee Amount of Restitution

Alwilda Radican $69
3230 S. Winston, Apt. No. 104
Tulsa OK 74137

St. Lukes Episcopal Church $150
4818 E. 9th
£ Tulsa OK 74112

Robyn Eskridge : $1,195
1411 East 50th Street
Tulsa OK 741056

Payments of restitution are to be made to the Clerk of the Court for the Northern District of Oklahoma
for transfer to the payee(s).

Restitution shall be paid in full immediately. Any amount not paid immediately shall be paid while
in custody through the Bureau of Prisons’ Inmate Financial Responsibility Program. Upon relsase from
custody, any unpaid balance shall be paid as a condition of supervised release.

Any payment shall be divided proportionately among the payees named unless otherwise specified here.

~
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~Defendant: SHELLIE M. EDMOND

—ase Number: 98-CR-174-001-BU

STATEMENT OF REASONS

The court adopts the factual findings and guideline application in the presentence report.

Guideline Range Determined by the Court:

Total Offense Level: 29

Criminal History Category: Vi

Imprisonment Range: 151 months to 188 months Counts 1 & 2
120 months Count 2

Supervised Release Range: 2 to 3 years Count 1, 2, & 3

Fine Range: $ 15,000 to $ 150,000 Count 1, 2, & 3

Restitution: $1.414

The fine is waived or is below the guideline range because of the defendant’s inability to pay.

The sentence is within the guideline range, that range exceeds 24 months, and the sentence is
imposed for the following reasons: The low end of the guideline range provides a substantial term of

imprisonment. This sentence is consistent with the plea agreement and also provides protection to the
community.
~
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~FILED

“MAY 27 1997
/"“s S UNlTED STATES DISTRICT COURTPhI! Lombardi, Clark

Northern District of Oklahoma  UsS. GISTRICT &OUAT

UNITED STATES OF AMERICA

v, Case Number 95-CR-116-01-C

CLANTON T. BENNETT . ] :
Defendant. o 5; /2 7/ 97

AMENDED JUDGMENT IN A CRIMINAL CASE
(For Offenses Committed On or After November 1, 1 a87)
Correction of Sentence on Remand (Fed. R. Crim. P. 35{a)}

The defendant, CLANTON T. BENNETT, was represented by Steve Greubel.

The defendant pleaded guilty on November 28, 1995, to Count 1 of the Indictment. Accordingly,
the defendant is adjudged guilty of such count(s), involving the following offense(s):

Dats Offensa Count
Title 8 Section Nature of Offense Cancludsd Num g
18 USC 2113 (a}  Bank Robbery | 4/21/95 1

As pronounced on May 21, 1997, the deféndant is sentenced as provided in pages 2 through 5 of -
this Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984,

It is ordered that the defendant shall pay to the United States a special assessment of $ 50, for
count(s) 1 of the Indictment, which shall be due immediately.

it is further ordered that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and special
assessments imposed by this Judgment are fully paid.

Signed this the w2 7_day of _ 774 a4 , 1997.

/

The Honbrable H. Dale Cook
United States District Judge

~efendant’s SSN: 156-38-8951

_efendant’s Date of Birth: 5/27/48 ew:;fg %}1
Defendant’s residence and mailing address: USP Leavenworth, 1300 Metropolitan, Léav K566
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" Jefendant: CLANTON T. BENNETT

Case Number; 95-CR-1186-01-C
IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be
imprisgned for a term of 76 months. '

The defendant is remanded to the custody of the United States Marshal.

RETURN

| have executed this Judgment as follows:

Defendant delivered on . to _
at , with a certified copy of this Judgment.

" United States Marshal

By

Deputy Marshal
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Jefendant: CLANTON T. BENNETT
Case Number: 95-CR-1186-01-C

SUPERVISED RELEASE

Upon release from imprisonment, the defendant shall be on supervised release for a term of three (3)
years.

While on supervised release, the defendant shall not commit another federal, state, or local crime;
shall not illegally possess a controfied substance; shall comply with the standard conditions that have been
adopted by this court (set forth below); and shall comgply with the following additional conditions:

1, The defendant shall report in person to the probation office in the district to which the defendant is released within 72 hours
of ralease from the custody of the Bureau of Prisons.
2. If this judgment imposes a fine, spacial assessment, costs, or restitution obligation, it shall be a condition of supervised release

that the defendant pay any such fine. assessments, costs, and restitution that ramain unpaid at the commencement of the
term of suparvigsed relsase.

2. The defendant shall not own or possess a firearm or destructive device.

4. The defendant shall successiully participate in a program of tasting and treatment (ta inciude inpatient} for drug and aleohol
i abuse, as directed by the Probation Otficer, until such time as released fram the program by the Probation Officer.

B, The daefandant shall participate in a program of mantal health treatrment (to include inpatient], as directed by the Prebation

Officer, until such time as the defandant is released from the pregram by the Probation Officer.

8, The dafendant shall submit to a search conductad by a United States Probation Cfficer of his person, residenca, vehicla, office
and/or business at a reasanable time and in a reasohable mannar, basad upon reasonable suspicion of contraband or evidence
of a violation of a condition of release. Failura to submit to a search may be greunds for revocation. The defendant shall not

_ {"ﬂ _ reside at any loeation without having first advised other residants that the premises may ba subject to searches pursuant to

. this’ con_dltlof} Additionally, the defendant shall obtain written verification from other residents that said residents
acknowledge the existence of this condition and that their failure to cooperate could resuit in rovocation. This
acknowledgemant shall be pravidad to the U 5. Probation Cffice m-nrnsdlately upon taking residency.

STANDARD CONDITIONS OF SUPERVISION

While the defendant is an suparvised release pursuant to this judgmant, tha defendant shall not commit another federal, state,
or local crimea. In addition:

1} The defendant shall not leave the judicial district without the permission of the court or probation officer.

2} The defendant shall repont to the probation officer as directed by the court or probation officer and shall submit a truthful and
complete written report within the first five days of each month,

3) The defendant shall answer trutivfully all inquiries by tha probation officer and fellow tha instructions of the prabation officer.

4) Tha defendant shall support his or her dependents and meet athar family responsibilities.

5] The datandant shall work reguiarly at a lawful occupation unlass excused by the probation officer for schooling, training, or other
acceptable reasans.

&) The defendant shall notify the probation officer within seventy-two hours of any change in residencs or emplioyment.

7} The defendant shall refrain from excessive use aof alcohol and shall not purchase, possess, use. distribute or administer any
narcotic or other contrallad substancs, or any paraphernalia reiated to such substances, except as prescribed by a physician.

8) The dafendant shall not frequent places whara controlled substances are illegally scld, used, distributed, or administered.

3!  The defendant shall not associate with any persons engaged in erirninal activity, and shall not associate with any person convicted
of a felony unless granted permission to da so by the probation officer.

10} The defendant shall permit a probation officer to visit him or har at any time at homie or glsawhere and shail permit confiscation
of any contraband observed in plain viaw by the probation officer.

11} The defendant shail notify the probation officer within seventy-two hours of being arrested or questioned by a law enforcernent
afficar.

12) The defendant shall not enter into any agreement to act as an informer or a special agent of a law anforcament agency without

f-\. the permission of the court.

8) As diracted by the probation officer, the defendant shall notify third parties of risks that may be occasioned by the defandant’s
criminal record or personal history or characteristics, and shali permit the probation officer to make such notifications and to
confimh the defendant’s compliance with such notification requirement.

14) The dsfandant shall submit to urinalysis testing as directed by tha U. 5. Probation Office.
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- efendant: CLANTON T. BENNETT
Case Numbper: 95-CR-116-01-C

FINE

The Court has determined that the defendant does not have the ability to pay interest, and it is
accordingly ordered that the interest requirement is waived.

The defendant shall pay a fine of $ 1,000. This fine shall be paid in full immediately. Any amount
not paid immediately shall be paid while in custody through the Bureau of Prisons’ Inmate Financial
Respongibility Program. Upon release from custody, any unpaid balance shall be paid during the term of
supervised release.

if the fine is nat paid, the court may sentence the defendant to any sentence which might have been
originaily imposed. See 18 U.S.C. § 3614.




- - i
-

AQ 245 8 (Rev. 7/93}{N.D. Okla. rev.} Shast 7 - Statemant of Reasons

o~ Judgment--Page 5 of 5
£ Defendant: CLANTON T. BENNETT
Case Number: 95-CR-116-01-C

STATEMENT OF REASONS

The court adopts the factual findings and guideline application in the preserntence report.

Guideline Range Determined by the Court:

Total Offense Level: 19

Criminal History Category: Vi

imprisonment Range: 63 months to 78 months
Supervised Release Range: 2 to 3 years

Fine Range: $ 6,000 to $ 60,000

Restitution: % n/a

‘The fine is waived or is below the guideline range because of the defsndant’s inability to pay.

The sentence is within the guideline range, that range does not exceed 24 months, and the court
finds no reason to depart from the sentence called for by application of the guidelines.

/(‘Q"
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"FILED
— UNITED STATES DISTRICT COURT MAY
' Northern District of Oklahoma 23 1997
UNITED STATES OF AMERICA VS bombardi, Clork
v, Case Number 93-CR-034-001-E
SRTERED CN COCKET
THOMAS RAY FiSHER | pirg D/R3/97 :
Defendant. !

JUDGMENT IN A CRIMINAL CASE
{For Offenses Committed On or After November 1, 1987)
The defendant, THOMAS RAY FISHER, was represented by Richard D. White, Jr..
Oon mofion of the United States the court has dismissed count(s) 1 of the indictment.

The defendant pleaded guilty on February 3, 1987 to Count 1 of the Information. Accordingly, the
defendant is adjudged guilty of such count(s), involving the following offense(s):

Date Offense Count
Title & Section Nature of Offense _ Concludad Number{s}
P\B usc 371 ~ Conspiracy | | 1/27/93 1

As pronounced on May 15, 1997, the defendant is sentenced as provided in pages 2 through 4 of
this Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984.

It is ordered that the defendant shall pay to the United States a special assessment of $ 50, for
countis) 1 of the information, which shail be due immediately.

It is further ordered that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address until all fines, restltutlon, costs, and special
assessments imposed by this Judgment are fully paid.

A
Signed this the 22 dayof Y Hae . 1997.

orable James O, Ellison
United States District Judge

e |
~<efendant's SSN: 448-42-4729 _ orn Distric oma
-efendant’s Date of Birth: 6/29/44 | k-mmwm?.m""f"&?'

Defendant’s residence and mailing address: Tulsa County Jail
_ Phil Lombard], Cark
ﬁ%ﬂ%
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© efendant: THOMAS RAY FISHER
Case Number: 93-CR-034-001-E

IMPRISQNMENT

- The defendant is hereby committed to the custody of the United States Bureau of Prisons to be

imprisoned for a term of sixty (60} months to run concurrently with Case No. 93-CR-113-001-E. This sixty

month sentence is consistent with Rule 11{e}{1)(C) plea agreemsent and does not represent a departure from
the applicable guideline range.

The defendant is remanded to the custody of the United States Marshal.

RETURN

| have executed this Judgment as follows:

Defendant deiivered on to
at ., with a certified copy of this Judgment.

United States Marshal

By

Deputy Marshal
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Defendant: THOMAS RAY FISHER
£ jse Number: 33-CR-034-001-E

SUPERVISED RELEASE
Upon release from imprisonment, the defendant shall be on supervised release for a term of three (3}
years to run concurrently with Case No. 93-CR-113-001-E.
While on supervised release, the defendant shall not commit another federal, state, or local crime;

shall not illegaily possess a controiled substance; shall comply with the standard conditions that have been
adopted by this court (set forth below); and shall comply with the following additional conditions:

1. The defendant shail report in person to the probation office in the district to which the defendant is released within 72 hours
of release from tha custody of tha Bureau of Prisons.
2. If this judgment imposes a fine, special assessment, costs, or restitution obligation, it shall ba a cendition of supervised release

that the defandant pay any such fine, assessments, costs, and restitution that remain unpaid at the commencement of tha
torm of supervised release.

3. The dafendant shall not own or possess a firearm or destructiva device.
4, The defendant shall successfully participate in a program of testing and treatmant (to include inpatient) for drug and alcohol
sbuse, as directed by the Probation Officer, until such time as released from the program by the Probation Officar.
B, The defaendant shall submit to a ssarch conducted by a United States Frobation Officer of his person. residence, vehicle, office
. and/or buginess at a reasonable time and in a reasonable manner, based upon reasonable suspicion of contraband or evidance

of a violation of a condition of reiease. Failure to submit to a search may be grounds for revocation. The defendant shali not
reside at any location without having first advised other rasidents that the premises may be subject to searches pursuant to
this condition. Additionally, the defendant shali obtain written verification from other residents that said residents
acknowledge the existance of this conditien and that their failura to cooperate couid result in revocation. This
acknowledgement shall ba provided to the U. 8. Probation Office immediately upon taking rasidency.

£ The defendant shali abide by the "Special Financiai Conditions” enumerated in Misceilaneous Crder Number M-128, filad with
R " the Clork of the Court on March 18, 1992,
7. The defendant shall comply with all laws and regulations of the [.R.S.

STANDARD CONDITIONS OF SUPERVISION

Whila the dafendant is on supervised release pursuant to this judgment, the defendant shall not commit ancther federal, state,
or local crime. In addition:

1} The defendant shall not leave the judicial district without tha permission of tha court or probation officer.

2)  The defendant shall report to the probation officer as directed by the court or probation officer and shalf submit a truthful and
camplata writtan report within the first five days of each month.

3)  The defendant shali answer truthfully all inguiries by the probation officer and follow the instructions of the probation officer.

4) * Tha dafendant shali support his or her depandents and meet other family responsibilities.

5] The defendant shalt wark ragularly at a lawful occupatien unless excused by the probation officer for schooling, training, or ather
acceptable reasons.

6) The defendant shall notify the probation officer within saventy-two hours of any changa in residence or empioyment.

7} The defendant shall refrain from excessive use of alcohal and shall not purchase, possess, use, distribute or administer any
narcotic or other controlied substance, or any paraphernalia related to such substances, except as prascribed by a physician.

8} The defendant shali not frequent places where controlled substances are illegaily sold, used, distributed, or administered.

9} Tha defandant shatl not associate with any persons sngaged in criminal activity, and shal! not associate with any parson convicted
of a felony unless granted permission ta do so by tha probation officer.

10) Tha dafendant shail permit a probation officer to visit him or her at any time at homs or elsewhere and shall permit confiscation
of any contraband observad in plain view by the probation officer.

11] The defendant shall notify the probation officer within sevanty-twa hours of being artested or questioned by a law enforcement
afficer. '

12} The defendant shall not enter into any agrearnent to act as an informer or a spacial agent of a law enforcement agency without
the permission of the court. '

f’h\l As directed by tha probation officer, the defendant shall notify third parties of risks that may be occasioned by tha defendant’s

" criminal récord or personai history or charactaristics, and shall permit the probation officer to make such notifications and to
confirm the defandant’s compliance with such notification reguirement.

14} Tha defendant shall submit to urinalysis testing as directed by the U. S. Probation Office.
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+ fendant: THOMAS RAY FISHER
Case Number: 9"3~CR'-034—001-E

STATEMENT OF REASONS

The court adopts the factual findings and guideline application in the presentence report.

Guideline Range Determined by the Court:

Total Offense Level: 30

Criminai History Category: |

Imprisonment Range: 97 months to 120 months
Supervised Release Range: 2 to 3 years

Fine Range: $ 15,000 to $ 150,000
Restitution: $n/a

The fine is waived or is below the guideline range because of the defendant’s inability to pay.

The sentence is within the guideline range, that does not exceed 24 months, and the Court finds no
reason to depart from the sentence called for by application of the guidelines.
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~ UNITED STATES DISTRICT COURT + a7 b
o S Northern District of Oklahoma MAY _z

Phil Lombardi, Clerk

UNITED STATES OF AMERICA U.S. DISTRIGT GOURT

-
v, Cass Number 93-CR-113-001-E

L Y T

THOMAS RAY FISHER ' e “
Defendant. e 5:42 5! 77

JUDGMENT IN A CRIMINAL CASE
(For Offenses Committed On or After November 1, 1987)
The defendant, THOMAS RAY FISHER, was represented by Richard D. White, Jr..
On motion of the United States the court has dismissed Count 2 of the Indictment.

The defendant pleaded guilty on February 3, 1997, to Count 1 of the Indictment. Accordingly, the
defendant is adjudged guilty of such count(s), involving the following offense(s):

Date Offense Count
Title & Section Natura_of Offansa Cancluded Number{s}
£ % ysc 7201 Attempt to Evade or Defeat Tax 12/27/90 1

As pronounced on May 15, 1997, the defendant is sentenced as provided in pages 2 through 5 of
this Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984.

It is ordered that the defendant shall pay to the United States a special assessment of $ 50, for
count(s) 1 of the Indictment, which shall be due immediately.

It is further ordered that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and special
assessments imposed by this Judgment are fuily paid.

Signed this the 2 Z ?—’ day of %‘1 , 1997.

The orable James O. Ellison
Senior United States District Judge

ﬁfendant's SSN: 448-42-4729 Northern Disﬂ‘idpfﬂklalllﬂ
® “ifendant’s Date of Birth: 6/29/44 3 ' . 1 hereby o that the pl ,
Defendant’s residence and mailing address: Tulsa County Jail h‘:,g“&” rigiadl i
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(" fendant: THOMAS RAY FISHER

- ~ase Number: 93-CR-113-001-E
IMPRISONMENT
The defendant is hereby committed to the custody of the United States Bureau of Prisons to be

imprisoned for a term of sixty (60} months to run concurrently with Case No. 93-CR-034-001-E. This sixty

month sentence is consistent with the Rule 11{e){1)(C) plea agreement and does not represent a departure
from the applicable guideline range.

The defendant is remanded to the custody of the United States Marshal.

I . :
RETURN
| have executed this Judgment as follows:
Defendant delivered on to
at , with a certified copy of this Judgment.

United States Marshal

By

Deputy Marshal
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(" efendant: THOMAS RAY FISHER
‘Case Number: 83-CR-113-001 -E

SUPERVISED RELEASE

Upon release from imprisonment, the defendant shall be on supervised release for a term of three {3}
years to run concurrently with Case No. 93-CR-034-001-E.

While on supervised release, the defendant shall not commit another federal, state, or local crime;
shall not illegally possess a controiled substance; shall comply with the standard conditions that have been
adopted by this court {set forth below); and shall comply with the following additional conditions:

1. The defandant shall raport in parson to tha probation office in tha district to which the defengant is released within 72 hours
of releage from the custody of the Bureau of Prisons,
2. If this judgment imposas a fine, spacial assessment, costs, or restitution obligation, it shall be a condition of supervised releasa

that the defendant pay any such fine, assessments, costs, and restitution that remain unpaid at the commencement of the
tarm of supervisad relaasa.

3. The defendant shall not own or possass a firearm or destructive devica.

4. The defendant shall successfully participate in a program of testing and treatment {to include inpatient) for drug and alcohol
abuse, as directed by the Probation Officar, until such time as raleased from the program by the Probation Officer,

5; The defendant shail submit to a search conducted by a United States Probation Officer of his person, rasidanca, vahicle, office

and/for business at 2 reasanabla time and in a reasanable manner, based upon reasonable suspicion of contraband or evidence
of a violation of a condition of release. Failure to submit to a search may be grounds for revoeation. The defendant shall not
reside at any location without having first advised other residents that the premises may be subject to searches pursuant to
this condition. Additionally, the defendant shall obtain written verification from other residents that said residents
acknowledge the existence of this condition and that their failure to cooperate could resuit in revocation. This

f 4 acknowledgement shall be provided to the U. S. Probation Office immediataly upon taking rasidency.
3. The defendant shall comply with all laws and regulations of the L.R.S.
7. The defandant shall abide by the "Special Financial Conditions™ snumerated in Miscellanesus Order Number M-128, filed with

tha Clerk of the Court on March 18, 1982,

STANDARD CONDITIONS OF SUPERVISION

While the defendant is on supetvised release pursuant to this judgment, the defandant shall not commit another federal, state,
or jocal erima, In addition:

1) The defendant shall not leave the judicial district without the permission of the court or probation officer.

21 The defendant shall report to the probation officer as directed by the court or probation officer and shail submit a truthful and
complete written report within the first five days of each month.

3) The defandant shali answer truthfully all inguiries by the probation officer and follow the instructions of the probation officer.

4} The defendant shali support his ar her dependents and maet athar family reaponsibilities.

8} The defendant shall work regularly at a lawful occupation unless excused by the probation officer for schoaling, training, or other
acceptable reasons,

8} Tha dafandant shall notify the probation officer within seventy-two hours of any change in residenca or emplayment.

7} The defendant shall refrain from excassive use of alechol and shall not purchase, possess, use, distribute or administer any
narcotic or other controlled substance, or any paraphernalia related to such substances, except as prescribed by & physician.

8] The defendant shall not frequant places where controfled substances are illegally soid, used, distributed, or administered.

8) Tha defendant shall not associate with any persons engaged in criminal activity, and shall not associate with any person convicted
of a felony unless granted permission to de so by the probation officer.

10] The defendant shall permit a probation officar ta visit him or haer at any time at home or elsewhere and shall permit confiscation
of any contraband chserved in plain view by the probation officer.

11} The defendant shall notify the prabation officer within seventy-two hours of being arrested or questioned by a law enforcement
officer.

f‘l\z} The defandant shall net enter into any agreement to act as an informer or a special agent of a law enforcament agency without

-4 - the permission of the court.

13} As directad by the probation officer, the defendant shall notify third parties of risks that may be ocecasioned by the defendant’s
eriminal record or personal history or charactaristics, and shaltl permit the probation officer to make such notifications and to
confimm the defendant’s compliance with such notification requiremant,

14} The dafendant shall submit to urinalysis testing as directed by the U. S. Probation Office.
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¢~ “iendant: THOMAS RAY FISHER

aseé Number: 93-CR-113-001-E
COST OF PROSECUTION
| The defendant shail pay a cost of prosecution of $ 2,378. This cost of prosecution shall be paid in
full immediatsly. Any amount not paid immediately shall be paid while in custody through the Bureau of

Prisons’ Inmate Financial Responsibility Program. Upon refease from custody, any unpaid balance shall be
paid during the term of supervised reiease.

If the cost of prosecution is not paid, the court may sentence the defendant to any sentence which
might have been originally imposed. See 18 U.S.C. § 3614.
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(" afendant: THOMAS RAY FISHER
Case Number: 93-CR-113-C01-E

STATEMENT OF REASONS

The court adopts the factual findings and guideline application in the presentence report.

Guideline Range Determined by the Court:

Total Offense Level: 30

Criminal History Category: 1

Imprisonment Range: ' 97 months to 120 months
Supervised Release Range: 2 to 3 years

Fine Range: $ 15,000 to $ 150,000

Restitution: $n/a
The fine is waived or is below the guideline range because of the defendant’s inability to pay.

The sentence is within the guidsline range, that range does not exceed 24 months, and the Court
finds no reason to depart from the sentence called for by application of the guidelines.

A




~IN THE UNITED siga'_r_Es DISTRICT COURT FOR THEW' T I, B D

NORTHERN DISTRICT OF OKLAHOWA o
MAY 2 1007

UNITED STATES OF AMERICA, P Lomzara, G b
(e u.s. DIST E
Plaintiff, P‘ﬂPl’HERHmGﬂl{'TnF ErAH

Cagse No. 97-CR-52-RBU /
ENTERED ON DOCKET
oxre. MY 2.3 1997

VE.

DEIMAR LEE DAVIS,

e T N

Defendant.
ORDER
Upon Plaintiff's application, it is hereby ORDERED that the

Information filed in this case is DISMISSED WITHOUT PREJUDICE.

ENTERED this ﬁ—day of May, 1997.

UNITED STATES DISTRIC JUDGE
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~ UNITED STATES DISTRICT COURT MaY @
| Northern District of Oklahoma 221997 f

Phil Lombargi
UNITED STATES OF AMERICA U.S. DisTRICT éc"""

V.- | Case Number 96-CR-125-001-B /

TARYN MARISA QZANUS

parz_MAY 2 3 1397
JUDGMENT IN A CRIMINAL CASE -
{For Offenses Committed On or After November 1, 1987)

The defendant, TARYN MARISA OZANUS, was represented by Wayne Sullivan.
On mation of the United States the court has dismissed Counts 2 and 3 of the Indictment.

The defendant pleaded guiity on October 18, 1996 to Count 1 of the Indictment. ‘Accordingly, the
defendant is adjudged guilty of such count{s), invalving the foIIowmg offensa(s}):

Data Offense Count
Titlse & Section Nature of Qffense - ) Concluded Number(s}
USC 1029(b}{2) Co'nspiracy to Use Counterfeit Access Devices - 8/8/96 1

As pronounced on May 18, 1997, the defendant is sentenced as provided in pages 2 through 4 of
this Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984.

It is ordered that the defendant shall pay to the United States a special assessment of $ 100, for
count(s} 1 of the indictment, which shall be due immediately.

- Itis further ordered that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and special
assessments imposed by this Judgment are fully paid.

L
Signed this the I _ day of /M‘“,/ , 1997.

United Statas ﬂlslrid Court ‘ %
Northern District of Okluhome

} herehy ten that the fo mn
Is a trve copy of the mgmal on

~:ng‘- e Hohorable Thomas R. Brett
Senior United States District Judge

£ fendant’s SSN: 453-39-8755
'« wiendant’s Date of Birth: 8/24/76
Defendant’s residence and mailing address: 8105 S. 74TH E. Ave, Tulsa OK 74133
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afendant: TARYN MARISA OZANUS

J_udgment-—Page 20f4

Case Number: 96-CR-125-001-B

PROBATION

The defendant is hereby placed on probation for a term of three (3) years.

While on probation, the defendant shall not commit another federal, state, or local crime; shall not

-iflegally possess a controlled substance; shall comply with the standard conditions that have been adopted
by this court (set forth below}; and shall comply with the foilowing additional conditions:

crima.

1}
2}

3)
4)
5)

&)
7

3

9.

10}

1

(7

13)

14}

If this judgmaent imposes a fina, special assessment, costs or rastitution obligation, it shall be a condition of probation that the
defendant pay any such fine, assessment, costs and restitution,

The defendant shall not awn or possess a firearm or destructive davice,

The defendant shall successfully participate in a program of testing and treatment (to include inpatient} for drug and alcohol
abuse, as directad by the Probation Officer, until such time as released from the program by the Probation Officer.

The defendant shall be placed on home detention to include electronic monitoring at the discretion of tha U, S, Probation Office
for a pariad of four {4} manths, to commance within 72 hours of sentencing date. During this time, the dafendant shall rermain
at place of residence excopt for employment and other activities approved in advance by the probation office. The defendant
shall maintain a talephone at place of residence without any special services, modems, answering machines, or cordless
telephones for the above period. The defendant shall wear an electronic device and shall observe the rules specified by the
Probation Office. The entire cost of this program shall be paid by the defendant.

STANDARD CONDITIONS OF PROBATION

While the defendant is on probation purguant to this judgment, the defendent shall not commit another federal, state or local
In addition:

The defendant shall not leave the judicial district without the permission of the court or probation officer.

The defendant shall report to the probation officer as directed by the court or probation officer and shall submit a truthful and
complete written report within the first five days of each month.

Tha defendant shall answer truthfully all inquiriss by the probation officar and follow the instructions of the probation officer.
The defandant shall support his or har depandents and meet other family responsibilities.

Tha defandant shall werk ragularly at a fawful obcupatinn unlass axcused by tha probation officer for schooling, training, or other
acceptable reasons,

Tha defendant shall notify tha probation officer within seventy-two hours of any change in residence or empioyment.

Tha defendant shall refrain from excessive use of alcohol and shall not purchase, possess, use, distribute or administer any
narcotic or other controlled substanca, or any paraphernalia related to such substances, except as prescribed by a physician.
The defendant shall not frequent places where controlled substances are illegally sold, used, distributad, or administered.

The defendant shall not associate with any persons engaged in criminal activity, and shall not associste with any person convicted
of a falony unlass grantad permission to do se hy the probation officer,

The defendant shall permit a probation officer to visit him or her at any time at home or elsewhere and shall permit confiscation
af any contraband observed in plain view by the probation officer.

The defendant shali notify tha probation officer within seventy-two hours of being arrested or quastionad by a law enfarcement
officer.

The defendant shall not anter into any agreament ta act as an lnforrner ora speclai agent of a Iaw enforcament agency without

“the petmission of the court,

As directed by the probation officer, the defendant shall notify third parties of risks that may be occasioned by the defendant’s
criminal record or personal history or characteristics, and shall permit the probation officer to maka such notifications and to
confirm the defendant’s compliance with such notification reguirement.

The defendant shall submit to urinalysis testing as directed by the U. S. Probation Office.
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* “afendant: TARYN MARISA OZANUS '

Case Number: 96-CR-125-001-B
RESTITU ND FORFEITURE

_ F{_ESTITUTION
The defendant shall make restitution in the total amount of $5,780.73.

The defendant shall make restitution to the following persons in the following amounts:

Name of Payee Amount of Restitution
AT&T Universal Mastercard $4,207.73

8787 Baypine Road
Jacksonville, Florida 32256
ATTN: Tammy Youngblood

Wallgreen Drug Store No. 1628 $45.53
4971 South Memorial Drive
Tulsa OK

¢ ATTN: Brett Burgett

Target Stores No. 63 $177.70
7178 South Memarial Drive
Tulsa OK 74134

Walmart Stores, Inc. No. 992 $475.10
2019 E. 81st Street

Tulsa OK

ATTN: Russell Parker

Mervyn’s California Dept. Store No. 162 $875.13
22301 Foothill Blvd
Hayward, California
ATTN: Jeff Korate

Payments of restitution are to be made to the Clerk of the Court for the Northern District of Oklahoma
for transfer to the payeels).

Restitution shall be paid in full immediately. Any amount not paid immediately shall be paid during
the period of probation, except that no further payments shali be required after the sum of amounts actually
paid by defendants Taryn Ozanus and Kristy Fields has fully covered the compensable injury.

Any payment shall be divided proportionately among the payees named uniess otherwise specified here.
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© ifendant: TARYN MARISA DZANUS
Case Number: 96-CR-125-001-8

STATEMENT OF REASONS

The court adopts the factual findings and guideline application in the presentence report.

Guideline Range Determined by the Court:

Total Offense Level: 8

Criminal History Category: l

Imprisonment Range: C months to 6 months
Supervised Release Range: 2 to 3 years

Fine Range: $ 1,000 to ¢ 10,000
Restitution: $5,780.73

The fine is waived or is below the guideline range because of the defendant’s inability to pay.

The sentsnce is within the guideline range, that range does not exceed 24 months, and the court
finds no reason to depart from the sentence cailed for by application of the guidelines.

Ld

27Le
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UNITED STATES DISTRICT COURT MAY 91
— o | 1997
£ Northern District of Oklahoma Phit
_ - Ul Drsrg,%’?"' Clerk

UNITED STATES OF AMERICA

v, Case Number 26-CR-168-01-C

NTERED ON
WILLIAM CARPENTER
Defendant, DATE \{)-:'2*[ 7

JUDGMENT IN A CRIMINAL CASE
(For Offenses Committed On or After November 1, 1987}

‘The defendant, WILLIAM CARPENTER, was represented by Stephen J. Knorr.

The defendant pleaded guiity on January 23, 1997, to Count 1 of the Information. Accordingly, the
defendant is adjudged guiity of such count(s}), involving the following offense(s): _
. Date Offense Count’

Title & Ssaction Nature ot Offense - N _ ) _Conc_luded _ Number!'sj
18 USC 2886 Conspiracy to Defraud the Government 7/11/93 1

[ H . R . : . . . . .
o As pronounced on May 14, 1997, the defendant is sentenced as provided in pages 2 through 5 of
this Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984.

it is ordered that the defendant shall pay to the United States a special assessment of $ 50, for
count(s} 1 of the Information, which shall be due immediately.

"It is further ordered that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and special
assessments imposed by this Judgment are fully paid.

Signed this the w?/ ¢ day of Wd% , 1997.

The HoRorable H. Dale Cook
United States District Judgse

e -"!re
| g s
Defendant’s SSN: 442-60-2874 _ i '
{ efendant’s Date of Birth: 8/15/58 o 8 frue copy
Vefendant’s residence and mailing address: Oklahoma Department of Correcttons "HM

K|
2
B
% < :

1- P i
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Judgment--Page 2 of §
¢ efendant: WILLIAM CARPENTER
~ase Number: 86-CR-168-01-C
IMPRISONMENT
The defendant is hereby committed to the custedy of the United States Bureau of Prisons to be
imprisoned for a term of thirty (30) months. Said sentence shall run consecutively to sentences imposed
in Tulsa County District Court cases CF-90-4145 and CRF-90-4421.
The Court makes the foilowing recommendations to the Bureau of Prisons: That the Bureau of Prisons
designate an institution that provides for comprehensive substance abuse counseling under 18 USC83621.

The defendant is remanded to the custody of the United States Marshal.

RETURN

1 have executed this Judgment as follows:

Defendant delivered on to
at . with a ce_rtiﬁed copy of this Judgment.

United States Marshal

o~ - . By .
N - g _ ' Deputy Marshal
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Defsndant: WILLIAM CARPENTER
¢~<ase Number: 96-CR-168-01-C

Judgment--Page 3 of B

SUPERVISED RELEASE

Upon release from imprisonment, the defendant shall be on supervised release for a term of three (3)
years.

While on supervised release, the defendant shall not commit another federal, state, or iocal crime;
shall not illegally possess a controlled substance; shall comply with the standard conditions that have been
adopted by this court (set forth below); and shall comply with the following additional conditions:

1. The defendant shall report in person to the probation office in the district to which the defendant is released within 72 hours
of release from the custody of the Bureau of Prisons.
2. If this judgment imposes s fine, special assessment, costs, or restitution abligatien, it shall be a condition of supervised relasse

that tha defendant pay any such fina, assessments, costs, and restitution that remain unpaid at tha commancement of the
term of supervised release.

a, The defandant shall not own or possess a firearm or destructive device.

q,. The defendant shall submit to a search conducted by a Unitad States Probation Officer of his parsen, residence, vehicle, office
and/or business at a reasonable time and in a reasonable manner, based upon reasanable suspicion of contraband or evidence
of a violation of a condition of releasa. Failura to submit to a search may be grounds for revocation. The defendant shall not
raside at any location without having first advised other residents that the premises may be subject to searches pursuant to
this condition. Additionally, the defendant shall obtain written verification from other residents that said residents
acknowledge the existence of this condition and that their failure to coapsratea ceuld result in revocation. This
acknowiedgement shall be provided ta the U. S. Probation Office immadiately upon taking residency.

5. The defandant shall abide by the "Speciai Financial Conditions” enumerated in Miscellaneous Order Number M-128, filed with
the Clerk of the Court on March 18, 1892.
B. The defendant shall successfully participate in a program of testing and treatment (to include inpatient) for drug and alcohol
f-\ abuse, as directed by the Probation Officer, until such time as released from the program by the Probatien Officer.

STANDARD CONDITIONS OF SUPERVISION

While the defendant is on supervised release pursuant to this judgment, the defendant shall not commit another faderal, state,
or local erime. In addition:

1}  The dafandant shall not leave ths judicial district without the permission of the court or probation officer.
2} The defendant shall report to the probation officer as directed by the court or probation officer and shall submit a truthful and
complata written report within the first five days of each month.
3} The defendant shail answar truthfully all inquiries by the probation officer and foliow the instructions of the probation officer.
4) The defendant shall suppert his or her dependents and meet other family responsibilities.
B)  The defendant shall waork regularly at a lawful occupation unless excused by the probation officer for schonling, training, or other
acceptable reasons,
" 8) The defendant shall notify the probation officer within seventy-twao hours of any change in rasidence or employment.
7% The defendant shall refrain from excassive use of alcohol and shall not purchase, possess, use, distribute or administer any
narcotic or other controlled substance, or any paraphernalia refated to such substances, except as prescribed by a physician.
8) The defendant shall not frequant places whara controlled substances zre illegally sold, used, distributed, or administerad.
8] The defendant shall not associate with any persons engaged in criminal activity, and shall not associate with any person convicted
of a felony unless granted permission to do so by the probation officer.
10} Tha defendant shall permit a probation officer to visit him or her at any time at home or elsewhere and shall permit condiscation
of any contraband obsarved in plain viaw by the probation officer. '
11} Tha defendant shail notify the probation officer within seventy-two hours of being arrasted or questioned by a law enforcement
officer.
12] The defendant shall not enter inta any agreement to act as an informar or a spscial agent of a law enforcement agancy without
tha parmission of the court.
13} As directed by the probation officer, the defendant shall notify third parties of risks that may be occasioned by the defendant’s

criminai record or personal history or characteristics, and shall permit the probation officer to make such notifications and to

Eﬂ\ confirm the dafendant’s compliance with such notification requirernent.
¥ "I} The defendant shall submit to urinalysis testing as directed by the U. S. Probation Office.
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» efendant: WILLIAM CARPENTER

>ase Number: 96-CR-168-01-C

RESTITUTION AND FORFEITURE

'RESTITUTION
The defendant shall make restitution in the totat amount of $5,400.

The defendant shall make restitution to the following persons in the following amounts:

Name of Payee Amount of Restitution
internal Revenue Service 55,400

3651 S. Highway 1-35

Stop 2002 AUSC

Austin TX 78767

Payments of restitution are to be made to the Clerk of the Court for the Northern District of Oklahoma
for transfer to the payee(s).

£\ . Restitution shall be paid in full immediately. Any amount not paid immediately shall be paid while
n custody through the Bureau of Prisons’ Inmate Financial Responsibility Program. Upon release from
custody, any unpaid balance shall be paid as a condition of supsrvised release.

Any payment shall be divided proportionately among the payees named unless otherwise specified here.
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efendant: WILLIAM CARPENTER
.ase Number: 96-CR-168-01-C

STATEMENT OF REASONS

The court adopts the factual findings and guideline application in the presentence report.

Guideline Range Determined by the Court:

Total Offense Level: 15

Criminal History Category: VI

imprisonment Range: 41 months to 51 months
Supervised Release Range: 2 to 3 years

Fine Range: $ 4,000 to § 40,000
Restitution: $15,764.02

The fine is waived or is below the guideline range because of the defendant’s inability to pay.
Full restitution is not ordered for the following reason{s): because of the defendant’s inability to pay.

The sentence departs from the guideline range for the following reason{s): upon motion of the
government, as a result of defendant’s substantial assistance.

o T : P N i N . e iemr b o gmar




IN THE UNITED STATES DISTRICTCOURT F I L E D
FOR THE NORTHERN DISTRICT OF OKLAHOMA . oo /4

Phil Lombardi, Clark
U.5, DISTRICT COURT

!

UNITED STATES OF AMERICA,

QO R e

Plaintiff,
Vs, Case No. 97-CV-42-B
ALVIN MANSKER, @ e
Defendant. )

o0 Slia a7
ORDER

Before the Court is Defendant Alvin Mansker’s Application For Certificate of
Appealability, pursuant to 28 U.S.C. § 2253(c)(1)(B), from the Order of this Court
entered Apnl 10, 1997 28 U S. C § 2253(c)(2) 1nstruct,s t.hat the Court may 1ssue a

ceruﬁcate of appealablhty only if thc appllcant has made a substantlal showing of the

denial of a constitutional right.” |

Mansker claims this Court's denial of his 28 U.S.C. § 2255 claim the government
breached the plea agreement constituted a denial of due process. In support, Mansker
argues this Court failed to address the issue of whether the government breached the plea
agreement at some point after Mansker's direct appeal. In the Order denying relief, thi;
Court found the Tenth Circuit's decision that the government had not breached the plea
agreement dispositive of Mansker's § 2255 claim of breach. Obviously, the precise issue
of whether the government breached the plea agreement after the direct appeal was not

__considcred by the Tenth Circuit in its decision. However, as the record indicates no




~ post-appeal assistance by Mansker yvhich might obligat¢ the government to pe.rfo;_m
| under thé pléa s.xgree.ment,'.this'Co.urt vﬁas and is of the opinibn the. Tenth Cirdﬁt‘s
decision remains dispositive. Althougﬁ the decision was issued in summary form, this
Court did consider the issue of whether the government breached the plea agreement at

- some point after the direct appeal. |
The Court disagrees Mansker was denied due process and finds Mansker has not
met the requirements of § 2253(c)(2). Accordingly, the Application for a Certificate of

Appealability is DENIED.

4
IT IS SO ORDERED this ﬁ’wday of May, 1997.

UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT MAY 15 1997

istri hii Lombardi, Clark
Northern District of Oklahoma U_sgs_ Lombard c%ffm
NORTHERM DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA SEALED ——
Case Number 90-CR-141-001-E

V.

ENTERED ON DOCKET

JAMES RANDOLPH CARTER MAY 15 1997«
KTE

Defendant.

AMENDED JUDGMENT IN A CRIMINAL CASE

(For Offenses Committed On or After November 1, 1987)
Reduction of Sentence for Changed Circumstances (Fed. R. Crim. P. 35(b))

The defendant, JAMES RANDOLPH CARTER, was represented by Scott Keith.

The defendant pleaded guilty to Count 1 of the Indictment. Accordingly, the defendant is adjudged
guilty of such count(s), involving the following offense(s):

Date Offensa Count
Title & Section Nature of Offense Concluded Number(s)
21 USC 841 (a)(1) Possession of Methamphetamine 10/26/90 1

With Intent to Distribute

s

As pronounced on May 15, 1997, the defendant is sentenced as provided in pages 2 through 4 of
this Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984,

It is ordered that the defendant shali pay to the United States a special assessment of $ 50, for
count(s} 1 of the Indictment, which shall be due immediately.

It is further ordered that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and special

assessments imposed by this Judgment are fully paid.

Signed this the /.3 '-'—wd/ay of ‘%7, , 1997.

{oprt Iogt

United Stntas Bisind
fortnern B ,

Fheraby carify that ths
is o tre copy of the ariginal on file
in this tour.

The Honorable James Q. Ellison, Senior
United States District Judge

Daputy

~NDefendant’s SSN: 444-54-4685

Jefendant’s Date of Birth: 1/25/55
Defendant’s residence and mailing address: Rt. 1 Box 270-A, Rose, Oklahoma 74364

2\




—

A0 245 S (Rev. 7/93}N.D. Okla. rev.) Sheet 2 - Imprisonment

) Judgment--Page 2 of 4
Jefendant: JAMES RANDOLPH CARTER

Case Number: 20-CR-141-001-E

IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be
imprisoned for a term of sixty (60) months.

The defendant is remanded to the custody of the United States Marshal.

RETURN

| have executed this Judgment as follows:

Defendant delivered on to
at . with a certified copy of this Judgment.

United States Marshal

By

Deputy Marshal
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sefendant: JAMES RANDOLPH CARTER
Case Number: 90-CR-141-001-E

SUPERVISED RELEASE

Upon release from imprisonment, the defendant shall be on supervised release for a term of five (5)

years.

While on supervised release, the defendant shall not commit another federal, state, or local crime;

shall not illegally possess a controlled substance; shall comply with the standard conditions that have been
adopted by this court (set forth below); and shall comply with the following additional conditions:

1.

The defendant shall report in person to the probation office in the district to which the defendant is
released within 72 hours of release from the custody of the Bureau of Prisons.

If this judgment imposes a fine, special assessment, costs, or restitution obligation, it shall be a
condition of supervised release that the defendant pay any such fine, assessments, costs, and
restitution that remain unpaid at the commencement of the term of supervised release.

The defendant shall not own or possess a firearm or destructive device.

STANDARD CONDITIONS OF SUPERVISION

While the defendant is on suparvisad release pursuant to this judgment, the defendant shall not commit another federal, state,

or local erimea. In addition:

1
2}

3)
4)
5)

6
7}

8}
9

10}
11}
12)

13}

14)

The defendant shall not leave the judicial district without the permission of the court or probation officer,

The defendant shall report to the probation officer as directed by the court or probation officer and shall submit a truthful and
complsts writtan report within the first five days of each month.

The defendant shall answer truthfully all inquiries by the probation officer and follow the instructions of the probation officer.
The defendant shall support his or her dependents and meet other family rasponsibilities.

The defendant shall work regularly at a lawful occupation unless excused by the probation officer for schooling, training, or other
acceptable reasons.

The defendant shall notify the probation officer within seventy-two hours of any change in residence or employmoent.

The defendant shall refrain from excessive use of alcohol and shall not purchase, possess, use, distribute or administer any
narcotic or other controlled substance, or any paraphernalia related to such substances, except as prescribed by a physician.
The defendant shall not frequent places where controlled substances are illegally sold, used, distributed, or administared.

The defendant shall not associate with any persons engaged in criminal activity, and shall not associate with any person convicted
of a felony unless granted permission to do so by the probation officer.

The defendant shall permit a probation officer to visit him or her at any time at home or eisewhere and shall permit confiscation
of any contraband observed in plain view by the probation officer.

The defendant shall notify the probation officer within seventy-two hours of being arrested or questioned by a law snforcement
officer.

The defendant shall not enter into any agreement to act as an informer or a special agent of a law enforcement agency without
the permission of the court.

As directed by the probation officer, the defendant shall notify third parties of risks that may be occasioned by the defendant’s
criminal record or personai history or characteristics, and shall permit the probation officer to make such notifications and to
confirm the defendant’s compliance with such notificat:on requirement.

The defendant shali submit to urinalysis testing as directed by the U. S. Probation Office.
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Lefendant: JAMES RANDOLPH CARTER
Case Number: 90-CR-141-001-E

STATEMENT OF REASONS

The court adopts the factual findings and guideline application in the presentence report.

Guideline Range Determined by the Court:

Total Offense Level: 32

Criminal History Category: |

Imprisonment Range: 121 months to 151 months
Supervised Release Range: 0 to & years

Fine Range: $ 17,500 to $ 4,000,000
Restitution: $ n/a

Judgment--Page 4 of 4

The fine is waived or is below the guideline range because of the defendant’s inability to pay.




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA
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)
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Currently pending before the Court is the motion filed by defendant, Darren Harris, seeking
reconsideration of this Court’s April 30, 1997, order transferring Harris’ second § 2255 motion to
the Circuit for certification. Harris contends that his previously filed § 2255 motion, filed on
September 27, 1990, was dismissed by this Court without considering its merits since Harris had an
appeal pending at the time he filed such motion. Harris argues that in denying his previous § 2255
motion, this Court found that it was without jurisdiction to entertain it, given the pending appeal.
Harris contends that he never had an opportunity to file a § 2255 motion and have it considered on
the merits, and Harris therefore argues that this Court should have entertained his recently filed
§ 2255 rather than transferring it to the Circuit.

Because § 2255, as amended in April of 1996, requires that all second or successive § 2255
motions be certified by the appropriate court of appeals prior to being considered by the district court,
this Court conducts a thorough examination of the record any time a § 2255 is filed, in order to
determine whether a prior § 2255 had been filed by the same petitioner. In examining the record in

the present case, the Court found that on September 27, 1990, Harris filed a § 2255 motion, which

J




the Court denied on October 4, 1990. Contrary to Harris’ argument, the Court did not find in its
October 4 order that a jurisdictional bar precluded the filing and consideration of a § 2255 filed during
the pendency of Harris’ appeal. Moreover, the Court found in its October 4, 1990, order that the
argument raised in Harris’ first § 2255 was meritless. Hence, it is clear that Harris has previously
filed a § 2255 motion, and that such motion was considered and rejected on the merits. As such, this
Court properly transferred Harris’ second § 2255 motion, filed on April 16, 1997, to the Tenth
Circuit for certification.
Accordingly, Harris’ motion fcz%/onsidemtion is hereby DENIED.

IT IS SO ORDERED this _/*%¥__ day of May, 1997.

AR

H. Dald Cook
U.S. District Judge
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ORDER

Currently pending before the Court is the motion filed by defendant, Mark Anthony, seeking
to vacate, set aside, or correct his sentence, pursuant to 28 U.S.C. § 2255.

On September 6, 1989, Anthony was named in Count One of a two-Count Superseding
Indictment. On December 6, 1989, a jury convicted Anthony of Count One, conspiracy to distribute
in excess of 50 grams of cocaine base, in violation of 21 U.S.C. §§ 846, and 841(a)(1). On February
14, 1990, Anthony was sentenced to 360 months imprisonment. Anthony’s conviction was affirmed
on appeal, but the Circuit vacated Anthony’s sentence and remanded for resentencing in order to
permit this Court to make the findings and determinations required by Fed. R.Crim.P. 32(c)(3)(D).
U.S. v. Anthony, 944 F.2d 780 (10th Cir.1991). Anthony was resentenced on F ebruary 7, 1992, to
the term originally imposed. Anthony’s sentence was affirmed on appeal in an unpublished opinion.
U.S. v. Price, 996 F.2d 312 (10th Cir.1993).

On April 1, 1997, Anthony filed his present § 2255 motion. Anthony moves this Court to
vacate, set aside, or correct the sentence imposed upon him on several grounds of error: (1) improper

firearm enhancement, (2) improper role enhancement, (3) Anthony should have received a downward

7
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departure for being a minor participant, (4) Anthony’s relevant conduct issue was not effectively
argued by counsel, (5) counsel failed to object to hearsay, (6) counsel failed to object to evidence of
gangs, (7) counsel’s failure to subpoena the probation officer of one of the government’s witnesses,
and (8) ineffective assistance of counsel.

Prior to addressing the merits of Anthony’s motion, the Court notes that § 2255, as amended
in April of 1996, provides for a one-year limitations period in which to file a § 2255 motion. The
Court further notes that if the Court were to apply the limitations period to Anthony, his motion
would be time-barred. However, the Tenth Circuit has recently mandated a one-year grace period
in which to allow the filing of § 2255 motions, holding that “prisoners whose convictions became final
on or before April 24, 1996 must file their § 2255 motions before April 24, 1997.” US. v.
Simmonds, 1997 WL 177560 (10th Cir.1997). Since Anthony’s present motion was submitted prior
to April 24, the motion is not time-barred under § 2255, as amended.

Typically, “§ 2255 is not available to test the legality of matters which should have been raised
on appeal.” U.S. v, Walling, 982 F.2d 447, 448 (10th Cir.1992). A failure to raise an issue on direct
appeal acts as a bar to raising the issue in a § 2255 motion, unless Anthony can show cause and actual
prejudice, or can show that a fundamental miscarriage of justice will result if his claim is not
addressed. U.S, v _Allen, 16 F.3d 377, 378 (10th Cir.1994). This procedural bar applies to collateral
attacks on a defendant’s sentence, as well as his conviction. Id. Since the government raised this
procedural bar in the instant case, this Court must enforce it and hold Anthony’s claims barred unless
cause and prejudice or a miscarriage of justice is shown. Id.

In order to evade this procedural bar, Anthony relies upon the well-established exception (and

now the universal claim) of ineffective assistance of counsel. “A defendant may establish cause for



procedural default by showing he received ineffective assistance of counsel.” U.S. v. Cox, 83 F.3d
336 (10th Cir.1996). To succeed on a claim of ineffective assistance of counsel, Anthony must satisfy
the rigid standard contained in Strickland v. Washington, 466 U.S. 668 (1984). The Supreme Court
in Strickland held that a claim of ineffective assistance of counsel has two components. First,
Anthony must show that his attorney “made errors so serious that counsel was not functioning as the
‘counsel” guaranteed . . . by the Sixth Amendment.” Id. at 687. “The proper standard for attorney
performance is that of reasonably effective assistance.” Id, Therefore, to succeed, Anthony must
show that his counsel’s performance fell below an objective standard of reasonableness. Furthermore,
Anthony must show that “the deficient performance prejudiced the defense.” Id. However, “a court
must indulge a strong presumption that counsel’s conduct falls within the wide range of reasonable
professional assistance . . ..” Id. at 689. Anthony must show that “there is a reasonable probability
that, but for counsel’s unprofessional errors, the result of the proceeding would have been different.”
Id, at 694.

Anthony first attacks the two-point enhancement under § 2D1.1(b)(1) of the Sentencing
Guidelines for possession of a firearm. Anthony contends that there is insufficient evidence to
warrant such a two-point enhancement. Anthony asserts that the two-point enhancement is based
on the testimony of Willie James Louis, Jr. and does not establish by a preponderance of the evidence
that Anthony possessed a firearm while distributing cocaine. Anthony also attacks Louis’ credibility,
suggesting that Louis is a mentally unbalanced drug user, and Anthony also maintains that Louis
never specifically stated that Anthony possessed a firearm. Anthony argues that had counsel raised
this issue on appeal, Anthony would have received a substantial sentence reduction. The government

argues that even if Anthony’s counsel had raised the issue on appeal, the result would have been the



same. The government contends that the evidence regarding possession of a firearm was
corroborated by other witnesses’ testimony demonstrating that Anthony had been in possession of
a firearm during the commission of the offense. Specifically, the government points to the testimony
of Officer Witt, who testified that Anthony’s co-defendant, Ward Price, had told him that Price and
the other codefendants were usually “strapped”, i.e., armed, and would pull their weapons if
confronted by members of a rival gang. The government also points to the testimony of Louis, who
testified that Anthony was, in fact, in possession of firearms during the commission of the offense.
The government bears the burden of proving possession of a dangerous weapon by a
preponderance of the evidence. U.S. v. Roberts, 980 F.2d 645, 647 (10th Cir.1992). Anthony is
essentially arguing that the government failed to meet its burden, and if this issue had been raised on
appeal, Anthony would have received a reduction. The Court disagrees. Anthony’s trial counsel did,
in fact, file an objection to the two-point weapons enhancement recommendation contained in the
presentence report (PSR). The Court considered the objection and rejected it, finding that the
government had established, by a preponderance of the evidence, that Anthony possessed a dangerous
weapon in connection with the offense. It was quite apparent to the Court at the time of sentencing
that weapons played an integral role in the offense for which Anthony was convicted, and that
Anthony had possessed weapons in connection with such offense. Anthony does not now deny that
he possessed weapons during the course of the offense. Moreover, the PSR reveals that Anthony was
observed to be in possession of a .22 caliber handgun on at least one occasion. The PSR also
indicates that Anthony and other members of his organization were known to carry weapons and had
a propensity toward violence. Anthony’s co-defendant, Ward Price, reported that members of the

organization to which Anthony belonged were always carrying guns, and these guns were pulled




whenever a rival gang was encountered. Hence, the Court does not believe that the result would have
been different had Anthony’s appellate counsel raised this precise issue on appeal. Rather, the Court
is quite comfortable with the accuracy of its finding regarding weapons possession, and the Court is
therefore of the opinion that the appellate court would have accepted this Court’s findings and
conclusions with respect to this issue if it had been raised on appeal. Anthony therefore suffered no
prejudice.

Anthony attacks the two-point enhancement under § 3B1.1(c) of the Sentencing Guidelines
for supervisory role. Anthony contends that there is no evidence that he gave cocaine to any runners
for distribution. Anthony argues that if his appellate counsel had raised this issue on appeal, he would
have received a sentence reduction. The government argues that the evidence does reveal that
Anthony had been in a supervisory role in his organization. The government points to the testimony
of Lomas Amos Atkins who testified that he overheard Anthony ordering G.G. Atkins to sell a baggie
of rock cocaine. The government also points to the testimony of Suzanne Atkins who testified that
she had seen G.G. Atkins, with Anthony, cutting up drugs to sell.

The Court “applies the preponderance of the evidence standard to determine adjustments
under the guidelines.” U.S, v. Hanif, 1 F.3d 998, 1004 (10th Cir.1993), cert. denied, 510 U.S. 1001
(1993). The Court notes that Anthony’s trial counsel did file an objection to the PSR’s
recommendation that a two-point enhancement be imposed for role in the offense. The record reveals
that defense counsel objected to the characterization of Anthony’s role as a supervisor, arguing that
such is based on facts not presented to the jury. The Court considered the objection and rejected it,
finding that the government had established, by a preponderance of the evidence, that Anthony acted

in a supervisory role. The PSR indicates that Anthony participated in the distribution of crack to




juvenile runners and collected money from them. The juvenile runners were responsible for selling
the crack to street buyers. The PSR indicates that juveniles were recruited and used by Anthony and
his organization as a shield from direct prosecution for distribution of crack. The PSR also reveals
that Anthony would take turns staying at the organization’s base of operation at night to supervise
the juvenile runners and the distribution of their drugs. Moreover, Anthony does not now deny that
he acted in such a capacity. Given the facts that were presented to the Court at the time of
sentencing, the Court found that the government had met its burden of proof, and the Court
concluded that the enhancement was proper. The Court does not believe that the Circuit would have
found otherwise had this issue been raised on appeal. Thus, Anthony has demonstrated no prejudice.

Anthony next argues that his trial and appellate counsel failed to request a downward
departure for being a minor participant pursuant to § 3B1.2. However, since the Court specifically
found that Anthony acted in a supervisory role, thereby permitting an aggravating role enhancement,
the Court has trouble understanding what benefit Anthony would have received had counsel
requested such a downward departure. The finding of an aggravating role necessarily negates a
finding of minor participation. Hence, any such request would have been overruled. Moreover, had
the issue been raised on appeal, the Circuit would have surely rejected it. Indeed, the Circuit
specifically found that the evidence was sufficient to show Anthony’s involvement in the drug
conspiracy, and the Circuit noted that Anthony played an active role in selling crack, distributing it
to juvenile runners, and collecting money. Anthony, 944 F.2d at 781. Hence, Anthony’s argument
on this point is meritless.

Anthony argues that his appellate counsel failed to effectively argue Anthony’s relevant

conduct issue. Anthony also urges application of Amendment 439 to his case. Anthony argues that




he was improperly held accountable for 500 grams when his relevant conduct should include only 28
grams of crack. However, on his second appeal, the Circuit specifically held that the record supports
the finding that Anthony is accountable for the sale of over 500 grams of crack. The Circuit also
noted that although Anthony was only involved in the conspiracy for a little more than a month, this
Court properly found that the conspiracy involved over 500 grams in that short time. In fact, at
Anthony’s sentencing hearing, this Court stated that if one looks only at the month in which Anthony
was involved in the conspiracy, it would not have taken too much crack to be sold in just two weeks
to have reached the critical level of 500 grams. This Court also stated that there is no indication that
during the month in which Anthony participated in the conspiracy that the organization was not as
active as any other month either before or after. The Circuit also rejected Anthony’s argument that
Anthony could not have reasonably foreseen that his co-conspirators would distribute such a large
amount of crack in a little more than a month. As this issue has been fully addressed on appeal,
Anthony’s attempt to relitigate it in this Court is improper. Anthony requests that Amendment 439
be applied to his case. However, Amendment 439 is not one of the enumerated amendments
contained in § 1B1.10(c), and the Court is therefore not authorized to give it retroactive effect.
§ 1B1.10(a). Moreover, the Court does not believe that Amendment 439 would provide any benefit
to Anthony. In any event, since this Court and the Circuit have held that Anthony is accountable for
500 grams of crack, the issue is now moot.

Anthony contends that his trial counsel failed to object to hearsay and his appellate counsel
failed to raise the issue on appeal. Anthony argues that his trial counsel erred in failing to object to
Officer Witt’s testimony of what another co-defendant had told him. Anthony asserts that Officer

Witt was testifying with regard to an untaped conversation he had with Ward Price on June 7, 1989.




Officer Witt testified that Price referred to Anthony as being one of the main players in the
conspiracy. Anthony argues that since he was jailed on May 10, 1989, the statements made on June
7 were not made in furtherance of the conspiracy with respect to Anthony. The government argues
that the Circuit found that Anthony was in fact a member of the conspiracy with Price and other
individuals. The government points to the Circuit’s finding that Anthony had knowingly acted in
furtherance of the conspiracy to distribute crack. Anthony, 944 F.2d 781. The government also
points out that this Court made the determination during pretrial that the conversations between Price
and Officer Witt were made in the furtherance of the conspiracy, and that such statements were not
hearsay under Rule 801(d)(2)(E) of the Federal Rules of Evidence. The Court agrees with the
government. Since the Court had already determined that the statements were not hearsay, any
objection would have been promptly overruled. Thus, it cannot be said that counsel was ineffective
in failing to raise an apparently futile objection. In any event, Anthony has failed to show prejudice.
Even without Officer Witt’s testimony, the Court is not convinced that the result of the trial would
have been different. The Circuit found that witnesses other than Officer Witt and other cotroborating
evidence sufficiently demonstrated Anthony’s participation in the conspiracy. Hence, the Court finds
no error.

Anthony next contends that it was error for counsel not to object to evidence of gangs.
Anthony argues that he was on trial for conspiracy to sell drugs, not for his gang involvement.
Anthony further maintains that the jury was improperly instructed as to the admission of gang
evidence. Anthony argues that such evidence was unduly prejudicial under Evidence Rule 403. The
government counters that evidence pertaining to gang affiliation was brought about through witness

testimony and not used as direct evidence. The Court does not find that the evidence with respect




to gang affiliation unduly prejudiced Anthony, and the Court does not believe that such evidence, in
and of itself, led to Anthony’s conviction in the present case. Rather, the testimony and evidence
linking Anthony to the drug distribution conspiracy and the criminal organization was sufficient to
support a finding of guilt, even if reference to gangs had not been made. Demonstrating that Anthony
participated in an organized endeavor to distribute crack was necessary in order to prove that
Anthony conspired with others to violate federal drug laws. The fact that the evidence tended to label
such an organized endeavor as a gang or refer to it as the bloods, rips or rip boys, does not
necessarily indicate that unfair prejudice resulted. Assigning a name to Anthony’s organized endeavor
cannot be said to have been the determining factor resuiting in Anthony’s conviction; the evidence
of Anthony’s participation within the endeavor, however, was sufficient to result in a conviction, as
the Circuit so held. Anthony, 944 F.2d 781. In the present case, the government did not attempt to
show that Anthony’s association with a particular gang signified that Anthony was, per se, criminally
liable for the conduct charged. This is not a case of guilt by association. Instead, this is a case in
which Anthony was convicted based on sufficient evidence indicating that he was an active participant
in a drug distribution conspiracy. As such, the Court cannot now find that if the name of the
organization to which Anthony belonged had been concealed from the jury, the result would have
been different. Indeed, Anthony has utterly failed to demonstrate that the result in this case would
have been different if his attorney had successfully objected to all reference of gangs or gang
affiliation.

Anthony also attacks the jury instruction on the admission of gang evidence. Anthony
complains of the following jury instruction:

There has been evidence presented which relates to other possible




unlawful acts and conduct of a defendant other than the specific

offense with which he is charged and is on trial. You are instructed

that this evidence has been admitted only for the limited purpose of

showing guilty knowledge, intent, plan and lack of mistake or

accident, if any, of the defendant with respect to the offense charged.

Such evidence of other possible unlawful acts may not be considered

by you as proof the defendant is guilty of the offense charged, but is

relevant and may be considered by you only for the limited purpose I

have just stated.
Anthony argues that while the instruction indicates that the jury should consider the evidence only
for the purposes stated, the Court never told the jury what these purposes were. The Court finds this
argument odd, as the limited purposes of knowledge, intent, plan, and lack of mistake or accident,
are clearly stated in the instruction. The Court finds the instruction proper, and the Court further
finds that no prejudice resulted to Anthony.

Lastly, Anthony asserts that his trial counsel erred in failing to subpoena Willie James Louis,

Jr.’s probation officer, Mr. Hughes. As noted, Louis testified for the prosecution and was a key
government witness. Louis’ probation file contains a written notation of “mentally imbalanced.”
Anthony argues that Hughes could have testified as to his personal interviews and encounters with
Louis, and Hughes could have provided evidence which would have had a substantial effect on Louis’
credibility. Anthony contends that Hughes’ testimony would have discredited Louis to the point that
the jury would have been forced to acquit. However, it appears to the Court that Anthony is merely
speculating as to what might have happened had Hughes testified. Further, there is absolutely no
evidence that Hughes is even the person who made the notation of “mentally imbalanced” or that
Hughes would have testified as Anthony has suggested. Moreover, Anthony merely presumes that

the notation referred to Louis. The Circuit was faced with the issue regarding the admussibility of the

notation, and found that whoever “made this notation was presumably not an expert.” Anthony, 944
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F.2d at 782. The Circuit further stated that “if the author of the notation had been present at trial,
he would not have been allowed to give his opinion until it had first been shown that such opinion was
rationally based on his perception.” Id, Furthermore, the Circuit found that “this entire case did not
turn on Louis’ testimony -- there was some corroborating evidence.” Id, at 781. Hence, the Court
does not understand Anthony’s conclusion that the result would have been different if the jury had
heard from Hughes. Even if Hughes testified that Louis appeared mentally imbalanced, there is no
reason to believe that the jury would have acquitted Anthony, especially in light of the weight of
corroborating evidence against him.

Thus, the Court finds and concludes that Anthony has failed to satisfy the Strickland standard
for demonstrating ineffective assistance of counsel. The Court finds that both trial and appellate
counsel performed as reasonably effective advocates and that counsels’ performance did not fall
below an objective standard of reasonableness. Moreover, none of Anthony’s above arguments
convince the Court that the result of the proceeding would have been different but for counsel’s
alleged unprofessional errors. It was clear to the Court, and presumably to the jury who convicted
him, that Anthony did, in fact, conspire to violate federal drug laws. The allegations contained herein
fail to convince the Court that Anthony was deprived of his constitutional right to a fair trial and
reasonably effective assistance.

Accordingly, Anthony’s motion pursuant to § 2255 is hereby DENIED.

IT IS SO ORDERED this_/4¢ day of May, 1997.

H. Dale Cook
U.S. District Judge
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Currently pending before the Court is the motion filed by defendant, Troy Coleman, seeking
modification of sentence pursuant to 18 U.S.C. § 3742(a). However, the Court notes that § 3742(a)
does not appear to confer a right upon Coleman to challenge his sentence in this Court, Rather, that
section provides that a defendant may file a notice of appeal for review of a sentence if imposed
unlawfully or imposed as a result of an incorrect application of the guidelines. Thus, this section
relates to a defendant’s right to appeal his sentence rather than attack it in the district court.
Coleman’s motion is therefore more properly construed as a motion pursuant to 28 UJ.S5.C. § 2255.
In any event, Coleman’s motion must fail. Coleman argues that his sentence enhancement under §
2D1.1(b)(1) is improper. However, the Tenth Circuit considered and rejected this precise issue on
appeal, holding that this Court “did not err in enhancing Coleman’s sentence for weapons
possession.” LLS. v, Coleman, 947 F.2d 1424, 1429 (10th Cir.1991), cert. denied, 503 U.S. 972
(1992). This Court will not permit Coleman to attempt to relitigate an issue that has already been

resolved on appeal.




Accordingly, Coleman’s motion is hereby DENIED.

IT IS SO ORDERED this /%~ day of May, 1997.

H. Dale Cook
U.S. District Judge
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Currently pending before the Court is the motion filed by defendant, Mike Youngpeter,
seeking to vacate, set aside, or correct his sentence, pursuant to 28 U.S.C. § 2255.

On May 9, 1991, Youngpeter along with codefendants, Randy Glover, Johnny Glover, James
Barnes, Melvin Reynolds, and Roy Glover, were named in Count Two of a five-Count Indictment.
The same controlled substance, methamphetamine, was attributable to all six defendants charged
under Count Two. On September 24, 1991, a jury convicted Youngpeter of Count Two, conspiracy
to manufacture, possess, and distribute methamphetamine, in violation of 21 U.S.C. §§ 846, and
841(a)(1). On December 11, 1991, Youngpeter was sentenced to 188 months imprisonment, five
years of supervised release, and ordered to pay a special assessment of $50. Youngpeter’s conviction
and sentence were affirmed on appeal. LS, v. Youngpeter, 986 F.2d 349 (10th Cir.1993).

On October 28, 1994, Youngpeter filed a § 2255 motion, alleging, inter alia, that the
government failed to prove the type of methamphetamine involved in the conspiracy for which
Youngpeter was convicted. On August 11, 1995, this Court entered an order denying Youngpeter’s

§ 2255 motion. The Circuit affirmed this Court’s denial of Youngpeter’s § 2255 in an unpublished




opinion. ULS. v. Youngpeter, 83 F.3d 434 (10th Cir.1996). On January 13, 1997, the Circuit recalled
its mandate, and vacated that portion of'its order and judgment which rejected Youngpeter’s claims
regarding his counsel’s failure to require the government to prove the type of methamphetamine
involved. The Circuit remanded the issue to this Court for a factual hearing regarding the type of
methamphetamine involved in Youngpeter’s conviction.

As noted, the same controlled substance, methamphetamine, served as the basis for Count
Two, and all six defendants charged under Count Two were adjudged to have conspired to distribute
the same drug. Since their convictions under Count Two, at least four of the six defendants, Mike
Youngpeter, Randy Glover, Roy Glover, and James Barnes have made motion to this Court pursuant
to § 2255 attacking their sentences, alleging that the government failed to prove that D-
Methamphetamine was involved in the conspiracy. At the time that these defendants were sentenced,
the Guidelines assigned a far less sever penalty to offenses involving L-Methamphetamine than those
involving D-Methamphetamine. In their respective motions, each defendant argued, inter alia, that
the Court erred in sentencing them under the range applicable to D-Methamphetamine since the
government failed to offer proof at the sentencing hearings that D-Methamphetamine was, in fact,
involved in the conspiracy charged under Count Two.

At the time that the Circuit remanded the issue to this Court for a factual hearing, the Court
was addressing an identical issue raised by Youngpeter’s codefendant, James Barnes. On March 13,
1996, Barnes filed a § 2255 motion alleging, inter alia, that the government failed to prove the type
of methamphetamine involved in the present conspiracy. On October 9, 1996, this Court entered an
order denying Barnes’ § 2255 motion. On October 23, 1996, Barnes filed a motion to alter or amend

judgment, which the Court granted by minute order on October 31, 1996. On January 23, 1997,




pursuant to ULS, v, Glover, 97 F.3d 1345 (10th Cir.1996), this Court conducted a full evidentiary
hearing in an effort to determine which type of methamphetamine was involved in the conspiracy for
which Barnes and his codefendants were convicted under Count Two. On March 24, 1997, this
Court once again denied Bamnes’ § 2255 motion. After carefully considering the evidence presented
at the hearing, this Court concluded in its March 24 order that the government “clearly established”
by a preponderance of the evidence that the character of the methamphetamine involved in the
conspiracy charged in Count Two was DL-Methamphetamine and that Barnes’ sentence was properly
calculated based on his unlawful involvement with D-Methamphetamine.

Youngpeter’s § 2255 motion asserts a substantially similar attack on his sentence, alleging that
the government failed to offer the requisite proof that D-Methamphetamine was involved in the
conspiracy for which he was convicted under Count Two. However, since Youngpeter was involved
in the same conspiracy as Barnes, was charged in the same Count of the same Indictment as Barnes
for conspiracy to manufacture, possess and distribute the same controlled substance, and since this
Court has determined after an evidentiary hearing that the type of methamphetamine involved in said
conspiracy was clearly the DL type, the Court concludes that to hold another hearing on the same
issue involving the same controlled substance would be non-productive. The Court notes that Rule
4(b) of the Rules Governing § 2255 Proceedings provides that, “[i]f it plainly appears from the face
of the motion . . . and the prior proceedings in the case that the movant is not entitled to reliefin the
district court, the judge shall make an order for its summary dismissal . . ..” The evidentiary hearing
held with regard to Barnes’ attack on the type of methamphetamine may be considered a “prior
proceeding in the case” and, thus, the Court’s finding as to the type of methamphetamine rendered

after the Barnes hearing may be extended to Barnes’ codefendants, especially since the Court found




that the government “clearly established” that the type of methamphetamine which served as the basis
for Count Two was DL-Methamphetamine.

The Court additionally finds that it would not be in the interest of judicial economy to hold
another hearing which would yield the same result as a previous hearing on the same issue in the same
case. See, Abrahamv, U.S., 549 F.2d 236 (2d Cir.1977) (recognizing that in certain circumstances
the court may dispense with a § 2255 hearing, but remanding to district court to determine whether
codefendants’ claims differed so substantially from claims filed earlier by other codefendants, who
were afforded a hearing, so that a second hearing was required). The Court agrees that under recent
Tenth Circuit precedent, a hearing is normally required in which the government must prove, by a
preponderance of the evidence, which type of methamphetamine was involved in a particular
defendant’s case. However, once a fuil hearing has been held in which the government has had an
opportunity to present its evidence and satisfy its burden, and in which an opportunity is given to fully
and fairly rebut such evidence, the Court is of the opinion that the conclusions reached as a result of
such a hearing should extend to similarly situated codefendants who raise substantially the same
argument. That is, the Court does not believe that a separate hearing is required for each individual
codefendant charged in the same Count with distributing the same drug who raises the same issue
when an evidentiary hearing has already been held on the precise issue and any subsequent hearing
would yield the same result. In the present case, the Court is faced with motions from four
codefendants, each of whom raises the same issue regarding the type of methamphetamine involved
in the conspiracy charged under Count Two. A full and fair hearing was held regarding the common
issue with respect to one of these codefendants, and the Court entered its findings in favor of the

government once the Court became satisfied that the government carried its burden with respect to




the type of methamphetamine involved in the present conspiracy. This result will not change simply
because another codefendant raises the same issue and requests a hearing in order to once again force
the government to relitigate an issue which has already been resolved. See, also, .S, v. Reveron
Martinez, 836 F.2d 684, 687 (1st Cir.1988) (if order and fairness are to attend the legal process, the
same issue can be resolved no differently for one defendant than for his identically situated
codefendants).

In sum, the Court finds that Youngpeter’s claim regarding the type of methamphetamine does
not substantially differ from the claim which was raised by Barnes and fully addressed in the January
23 evidentiary hearing. The Court finds that the factual hearing which the Circuit mandated on
January 13, 1997, was fully satisfied when the Court held its January 23 hearing with respect to
Barnes, since that hearing specifically addressed the issue which concerned the Circuit regarding the
type of methamphetamine involved in the cospiracy charged under Count Two. As the Court
previously determined with respect to Barnes’ § 2255, the Court concludes that Youngpeter was
properly sentenced based on the D-Methamphetamine guideline.

Accordingly, Youngpeter’s motion pursuant to § 2255 is hereby DENIED.

IT IS SO ORDERED this_/%¢" day of May, 1997.

H. Dale Cook
U.S. District Judge
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Currently pending before the Court is the motion filed by defendant, Randy Glover, seeking
to vacate, set aside, or correct his sentence, pursuant to 28 U.S.C. § 2255,

On May 9, 1991, Randy Glover, Johnny Glover, James Barnes, Melvin Reynolds, Roy Glover,
and Mike Youngpeter, were named in Count Two of a five-Count Indictment. The same controlled
substance, methamphetamine, was attributable to all six defendants charged under Count Two. On
April 1, 1992, a jury convicted Randy Glover of Count Two, conspiracy to manufacture, possess, and
distribute methamphetamine, in violation of 21 U.S.C. §§ 846, and 841(a)(1). On May 20, 1992,
Randy Glover was sentenced to 292 months imprisonment. Randy Glover’s conviction and sentence
were affirmed on appeal in an unpublished opinion. U.S. v. Glover, 986 F.2d 1430 (10th Cir.1993).

On April 21, 1997, Randy Glover submitted his present § 2255 motion. Glover moves this
Court to vacate, set aside, or correct the sentence imposed upon him on the following grounds: (1)
Amendment 439 of the Sentencing Guidelines should be applied retroactively to Glover’s case, (2)
the Court adopted the drug quantity contained in the presentence report which was not based on the

amount of drugs actually seized, (3) the Court erred in sentencing Glover under the guideline




applicable to D-Methamphetamine, and (4) ineffective assistance of counsel.

Prior to addressing the merits of Glover’s motion, the Court notes that § 2255, as amended
in April of 1996, provides for a one-year limitations period in which to file a § 2255 motion. The
Court further notes that if the Court were to apply the limitations period to Glover, his motion would
be time-barred. However, the Tenth Circuit has recently mandated a one-year grace period in which
to allow the filing of § 2255 motions, holding that “prisoners whose convictions became final on or
before April 24, 1996 must file their § 2255 motions before April 24, 1997.” 1S, v, Simmonds,
1997 WL 177560 (10th Cir.1997). Since Glover’s present motion was submitted prior to April 24,
the motion is not time-barred under § 2255, as amended.

Typically, “§ 2255 is not available to test the legality of matters which should have been raised
on appeal.” LS. v. Walling, 982 F.2d 447, 448 (10th Cir.1992). A failure to raise an issue on direct
appeal acts as a bar to raising the issue in a § 2255 motion, unless Glover can show cause and actual
prejudice, or can show that a fundamental miscarriage of justice will result if his claim is not
addressed. U.S. v, Allen, 16 F.3d 377, 378 (10th Cir.1994). This procedural bar applies to collateral
attacks on a defendant’s sentence, as well as his conviction. Id. In order to evade this procedural
bar, Glover relies upon the well-established exception (and now the universal claim) of ineffective
assistance of counsel. “A defendant may establish cause for procedural default by showing he
received ineffective assistance of counsel.” LS, v, Cox, 83 F.3d 336 (10th Cir.1996).

Glover first contends that Amendment 439 to the Sentencing Guidelines, which went into
effect on November 1, 1992 and defines reasonable foreseeability, should apply here. However,
Amendment 439 is not one of the enumerated amendments listed in § 1B1.10(c), and, therefore, the

Court is not authorized to retroactively apply it to Glover’s sentence. § 1B1.10(a). Moreover, the




Circuit specifically held that the drug quantity attributable to Glover was within the scope of and
reasonably foreseeable in connection with the criminal activity in which he engaged. Hence, Glover’s
first point is meritless.

Glover next argues that the Court adopted the drug quantity contained in the presentence
report which was not based on the amount of drugs actually seized, but was rather based on the
perjured testimony of several witnesses. Glover alleges that his sentence is grounded upon the
testimony of criminals who testified as to the amount of drugs attributable to Glover, and that such
biased testimony was given in exchange for sentence reductions and lenient treatment. Glover claims
that such testimony was not founded upon any evidence that has any indicia of reliability. Glover
further points to affidavits signed by some witnesses evincing an effort to recant their testimony with
respect to Glover’s involvement. As one court noted, “[t]his is the not unusual situation where a
defendant who pled guilty and testified as a government witness recants his trial testimony against
a codefendant who was convicted. As is often the case, the recantation occurs only after the statute
of limitations on perjury bars any prosecution based upon his trial testimony.” 1S, v. Manfiedi 447
F.Supp. 847, 848 (S.D.N.Y. 1978). Moreover, “[rlecantation of testimony given under oath . . . is
not looked upon with favor. Indeed, such is generally looked upon with downright suspicion.” U.S.
. Ahern, 612 F.2d 507, 509 (10th Cir.1980), cert. denied, 449 U.S. 1093 (1981). The Court has
nevertheless reviewed these documents, but the Court does not see how such alleged recantations
provide much benefit to Randy Glover; rather, the documents which Randy Glover submitted appear
to primarily relate to Roy Glover’s conviction, and several of them do not even purport to recant
testimony personally given by the particular affiant. In any event, the Circuit specifically found that

the record clearly supports this Court’s finding with respect to the amount of drugs attributable to




Glover. Even recognizing the requirement that a minimal indicia of reliability must accompany
evidence before it may be used in calculating the base level offense, the Circuit concluded that this
Court’s reliance on testimony establishing drug quantity was not clearly erroneous, especially in light
of the fact that the testimony of the several witnesses was consistent. This Court remains satisfied
that Glover was appropriately sentenced, and the Court further finds it improper for Glover to
attempt to relitigate issues in this Court which have already been considered and rejected on appeal.

Glover next argues that the Court erred by applying the more onerous sentencing guideline
based upon a conviction involving D-Methamphetamine. The same controlled substance,
methamphetamine, served as the basis for Count Two, and all six defendants charged under Count
Two were adjudged to have conspired to distribute the same drug. Since their convictions under
Count Two, at least four of the six defendants, Randy Glover, Roy Glover, James Barnes, and Mike
Youngpeter, have made motion to this Court pursuant to § 2255 attacking their sentences, alleging
that the government failed to prove that D-Methamphetamine was involved in the conspiracy. At the
time that these defendants were sentenced, the Guidelines treated L-Methamphetamine far less
severely than D-Methamphetamine. In their respective motions, each defendant argued, inter alia,
that the Court erred in sentencing them under the range applicable to D-Methamphetamine since the
government failed to offer proof at the sentencing hearings that D-Methamphetamine was, in fact,
involved in the conspiracy charged under Count Two.

On March 13, 1996, James Barnes filed a § 2255 motion, alleging that he was improperly
sentenced under the guidelines applicable to D-Methamphetamine. On October 9, 1996, this Court
entered an order denying Barnes’ § 2255 motion. On October 23, 1996, Barnes filed a motion to

alter or amend judgment, which the Court granted by minute order on October 3 1, 1996. On January




23, 1997, pursuant to ILS. v. Glover, 97 F.3d 1345 (10th Cir.1996), this Court conducted a full
evidentiary hearing in an effort to determine which type of methamphetamine was actually involved
in the conspiracy for which Barnes and his codefendants were convicted under Count Two. On
March 24, 1997, this Court once again denied Barnes’ § 2255 motion. After carefully considering
the evidence presented at the hearing, this Court concluded in its March 24 order that the government
“clearly established” by a preponderance of the evidence that the character of the methamphetamine
involved in the conspiracy charged in Count Two was DL-Methamphetamine, and that Barnes’
sentence was properly calculated based on his unlawful involvement with D-Methamphetamine.
Randy Glover’s present motion asserts a substantially similar attack on his sentence, alleging
that the government failed to offer the requisite proof that D-Methamphetamine was involved in the
conspiracy for which he was convicted under Count Two. However, since Glover was involved in
the same conspiracy as Bamnes, was charged in the same Count of the same Indictment as Barnes for
conspiracy to manufacture, possess and distribute the same controlled substance, and since this Court
has determined after an evidentiary hearing that the type of methamphetamine involved in said
conspiracy was clearly the DL type, the Court concludes that to hold another hearing on the same
issue involving the same controlled substance would be redundant and non-productive. The Court
notes that Rule 4(b) of the Rules Governing § 2255 Proceedings provides that, “[i]f it plainly appears
from the face of the motion . . . and the prior proceedings in the case that the movant is not entitled
to relief in the district court, the judge shall make an order for its summary dismissal . . ..” The
evidentiary hearing held with regard to Barnes’ attack on the type of methamphetamine may be
considered a “prior proceeding in the case” and, thus, the Court’s finding as to the type of

methamphetamine rendered after the Barnes hearing may be extended to Glover, especially since the




Court found that the government “clearly established” that the type of methamphetamine which
served as the basis for Count Two was DL-Methamphetamine.

The Court additionally finds that it would not be in the interest of judicial economy to hold
another hearing which would yield the same result as a previous hearing on the same issue in the same
case. See, Abrahamv, US,, 549 F.2d 236 (2d Cir.1977) (recognizing that in certain circumstances
the court may dispense with a § 2255 hearing, but remanding to district court to determine whether
codefendants’ claims differed so substantially from claims filed earlier by other codefendants, who
were afforded a hearing, so that a second hearing was required). The Court agrees that under recent
Tenth Circuit precedent, a hearing is normally required in which the government must prove, by a
preponderance of the evidence, which type of methamphetamine was involved in a particular
defendant’s case. However, once a full hearing has been held in which the government has had an
opportunity to present its evidence and satisfy its burden, and in which an opportunity is given to fully
and fairly rebut such evidence, the Court is of the opinion that the conclusions reached as a result of
such a hearing should extend to similarly situated codefendants who raise substantially the same
argument. That is, the Court does not believe that a separate hearing is required for each individual
codefendant charged in the same Count with distributing the same drug who raises the same issue
when one hearing has already been held on the precise issue and any subsequent hearing would yield
the same result. In the present case, the Court is faced with motions from four codefendants, each
of whom raises the same issue regarding the type of methamphetamine involved in the conspiracy
charged under Count Two. A full and fair hearing was held regarding the common issue with respect
to one of these codefendants, and the Court entered its findings in favor of the government, as the

Court is completely satisfied that the government carried its burden with respect to the type of




methamphetamine involved in the present conspiracy. This result will not change simply because
another codefendant raises the same issue and requests a hearing in order to once again force the
government to relitigate an issue which has already been resolved. See, also, U.S, v. Reveron
Martinez, 836 F.2d 684, 687 (1st Cir. 1988) (if order and fairness are to attend the legal process, the
same issue can be resolved no differently for one defendant than for his identically situated
codefendants). In Sum, the Court finds that Glover’s present claim regarding the type of
methamphetamine does not substantially differ from the claim which was raised by Barnes and fully
addressed at the January 23 evidentiary hearing, Accordingly, as the Court previously determined
with respect to Barnes’ § 2255, the Court finds that Glover was properly sentenced based on the D-
Methamphetamine guideline.

Lastly, Glover asserts that his trial attorney rendered ineffective assistance. Glover alleges
that his counsel failed to research the difference in punishment between D and L-Methamphetamine,
failed to object to sentencing based on D-Methamphetamine, and failed to appeal the issues raised
herein.

However, the issue regarding counsel’s ineffectiveness for failing to research the difference
in punishment between D and L-Methamphetamine is moot. As noted, the Court has already
concluded that Glover was properly sentenced pursuant to D-Methamphetamine. Hence, even
assuming counsel erred in failing to raise this issue at sentencing, there has been no prejudice. With
respect to the other issues raised herein, it is clear that such issues were raised on appeal, and rejected
by the Circuit.

Glover requests a hearing on the issues raised herein. Section 2255 provides that unless the

motion and records conclusively show that Glover is entitled to no relief, the Court shall grant a




hearing. In the present case, the Court concludes that the record conclusively shows that Glover is
entitled to no relief, and a hearing would simply be superfluous. Hence, Glover’s request for a
hearing is denied.

Accordingly, Glover’s motion pursuant to § 2255 is hereby DENIED.

IT IS SO ORDERED this , /9 day of May, 1997.

H. Dale Cook
U.S. District Judge
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Currently pending before the Court is the motion filed by defendant, Mark Anthony, seeking
to vacate, set aside, or correct his sentence, pursuant to 28 U.S.C. § 2255.

On September 6, 1989, Anthony was named in Count One of a two-Count Superseding
Indictment. On December 6, 1989, a jury convicted Anthony of Count One, conspiracy to distribute
in excess of 50 grams of cocaine base, in violation of 21 U.S.C. §§ 846, and 841(a)(1). On February
14, 1990, Anthony was sentenced to 360 months imprisonment. Anthony’s conviction was affirmed
on appeal, but the Circuit vacated Anthony’s sentence and remanded for resentencing in order to
permit this Court to make the findings and determinations required by Fed. R.Crim.P. 32(c)(3)(D).
U.S. v. Anthony, 944 F.2d 780 (10th Cir.1991). Anthony was resentenced on F ebruary 7, 1992, to
the term originally imposed. Anthony’s sentence was affirmed on appeal in an unpublished opinion.
U.S. v. Price, 996 F.2d 312 (10th Cir.1993).

On April 1, 1997, Anthony filed his present § 2255 motion. Anthony moves this Court to
vacate, set aside, or correct the sentence imposed upon him on several grounds of error: (1) improper

firearm enhancement, (2) improper role enhancement, (3) Anthony should have received a downward
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departure for being a minor participant, (4) Anthony’s relevant conduct issue was not effectively
argued by counsel, (5) counsel failed to object to hearsay, (6) counsel failed to object to evidence of
gangs, (7) counsel’s failure to subpoena the probation officer of one of the government’s witnesses,
and (8) ineffective assistance of counsel.

Prior to addressing the merits of Anthony’s motion, the Court notes that § 2255, as amended
in April of 1996, provides for a one-year limitations period in which to file a § 2255 motion. The
Court further notes that if the Court were to apply the limitations period to Anthony, his motion
would be time-barred. However, the Tenth Circuit has recently mandated a one-year grace period
in which to allow the filing of § 2255 motions, holding that “prisoners whose convictions became final
on or before April 24, 1996 must file their § 2255 motions before April 24, 1997.” US. v.
Simmonds, 1997 WL 177560 (10th Cir.1997). Since Anthony’s present motion was submitted prior
to April 24, the motion is not time-barred under § 2255, as amended.

Typically, “§ 2255 is not available to test the legality of matters which should have been raised
on appeal.” U.S. v, Walling, 982 F.2d 447, 448 (10th Cir.1992). A failure to raise an issue on direct
appeal acts as a bar to raising the issue in a § 2255 motion, unless Anthony can show cause and actual
prejudice, or can show that a fundamental miscarriage of justice will result if his claim is not
addressed. U.S, v _Allen, 16 F.3d 377, 378 (10th Cir.1994). This procedural bar applies to collateral
attacks on a defendant’s sentence, as well as his conviction. Id. Since the government raised this
procedural bar in the instant case, this Court must enforce it and hold Anthony’s claims barred unless
cause and prejudice or a miscarriage of justice is shown. Id.

In order to evade this procedural bar, Anthony relies upon the well-established exception (and

now the universal claim) of ineffective assistance of counsel. “A defendant may establish cause for



procedural default by showing he received ineffective assistance of counsel.” U.S. v. Cox, 83 F.3d
336 (10th Cir.1996). To succeed on a claim of ineffective assistance of counsel, Anthony must satisfy
the rigid standard contained in Strickland v. Washington, 466 U.S. 668 (1984). The Supreme Court
in Strickland held that a claim of ineffective assistance of counsel has two components. First,
Anthony must show that his attorney “made errors so serious that counsel was not functioning as the
‘counsel” guaranteed . . . by the Sixth Amendment.” Id. at 687. “The proper standard for attorney
performance is that of reasonably effective assistance.” Id, Therefore, to succeed, Anthony must
show that his counsel’s performance fell below an objective standard of reasonableness. Furthermore,
Anthony must show that “the deficient performance prejudiced the defense.” Id. However, “a court
must indulge a strong presumption that counsel’s conduct falls within the wide range of reasonable
professional assistance . . ..” Id. at 689. Anthony must show that “there is a reasonable probability
that, but for counsel’s unprofessional errors, the result of the proceeding would have been different.”
Id, at 694.

Anthony first attacks the two-point enhancement under § 2D1.1(b)(1) of the Sentencing
Guidelines for possession of a firearm. Anthony contends that there is insufficient evidence to
warrant such a two-point enhancement. Anthony asserts that the two-point enhancement is based
on the testimony of Willie James Louis, Jr. and does not establish by a preponderance of the evidence
that Anthony possessed a firearm while distributing cocaine. Anthony also attacks Louis’ credibility,
suggesting that Louis is a mentally unbalanced drug user, and Anthony also maintains that Louis
never specifically stated that Anthony possessed a firearm. Anthony argues that had counsel raised
this issue on appeal, Anthony would have received a substantial sentence reduction. The government

argues that even if Anthony’s counsel had raised the issue on appeal, the result would have been the



same. The government contends that the evidence regarding possession of a firearm was
corroborated by other witnesses’ testimony demonstrating that Anthony had been in possession of
a firearm during the commission of the offense. Specifically, the government points to the testimony
of Officer Witt, who testified that Anthony’s co-defendant, Ward Price, had told him that Price and
the other codefendants were usually “strapped”, i.e., armed, and would pull their weapons if
confronted by members of a rival gang. The government also points to the testimony of Louis, who
testified that Anthony was, in fact, in possession of firearms during the commission of the offense.
The government bears the burden of proving possession of a dangerous weapon by a
preponderance of the evidence. U.S. v. Roberts, 980 F.2d 645, 647 (10th Cir.1992). Anthony is
essentially arguing that the government failed to meet its burden, and if this issue had been raised on
appeal, Anthony would have received a reduction. The Court disagrees. Anthony’s trial counsel did,
in fact, file an objection to the two-point weapons enhancement recommendation contained in the
presentence report (PSR). The Court considered the objection and rejected it, finding that the
government had established, by a preponderance of the evidence, that Anthony possessed a dangerous
weapon in connection with the offense. It was quite apparent to the Court at the time of sentencing
that weapons played an integral role in the offense for which Anthony was convicted, and that
Anthony had possessed weapons in connection with such offense. Anthony does not now deny that
he possessed weapons during the course of the offense. Moreover, the PSR reveals that Anthony was
observed to be in possession of a .22 caliber handgun on at least one occasion. The PSR also
indicates that Anthony and other members of his organization were known to carry weapons and had
a propensity toward violence. Anthony’s co-defendant, Ward Price, reported that members of the

organization to which Anthony belonged were always carrying guns, and these guns were pulled




whenever a rival gang was encountered. Hence, the Court does not believe that the result would have
been different had Anthony’s appellate counsel raised this precise issue on appeal. Rather, the Court
is quite comfortable with the accuracy of its finding regarding weapons possession, and the Court is
therefore of the opinion that the appellate court would have accepted this Court’s findings and
conclusions with respect to this issue if it had been raised on appeal. Anthony therefore suffered no
prejudice.

Anthony attacks the two-point enhancement under § 3B1.1(c) of the Sentencing Guidelines
for supervisory role. Anthony contends that there is no evidence that he gave cocaine to any runners
for distribution. Anthony argues that if his appellate counsel had raised this issue on appeal, he would
have received a sentence reduction. The government argues that the evidence does reveal that
Anthony had been in a supervisory role in his organization. The government points to the testimony
of Lomas Amos Atkins who testified that he overheard Anthony ordering G.G. Atkins to sell a baggie
of rock cocaine. The government also points to the testimony of Suzanne Atkins who testified that
she had seen G.G. Atkins, with Anthony, cutting up drugs to sell.

The Court “applies the preponderance of the evidence standard to determine adjustments
under the guidelines.” U.S, v. Hanif, 1 F.3d 998, 1004 (10th Cir.1993), cert. denied, 510 U.S. 1001
(1993). The Court notes that Anthony’s trial counsel did file an objection to the PSR’s
recommendation that a two-point enhancement be imposed for role in the offense. The record reveals
that defense counsel objected to the characterization of Anthony’s role as a supervisor, arguing that
such is based on facts not presented to the jury. The Court considered the objection and rejected it,
finding that the government had established, by a preponderance of the evidence, that Anthony acted

in a supervisory role. The PSR indicates that Anthony participated in the distribution of crack to




juvenile runners and collected money from them. The juvenile runners were responsible for selling
the crack to street buyers. The PSR indicates that juveniles were recruited and used by Anthony and
his organization as a shield from direct prosecution for distribution of crack. The PSR also reveals
that Anthony would take turns staying at the organization’s base of operation at night to supervise
the juvenile runners and the distribution of their drugs. Moreover, Anthony does not now deny that
he acted in such a capacity. Given the facts that were presented to the Court at the time of
sentencing, the Court found that the government had met its burden of proof, and the Court
concluded that the enhancement was proper. The Court does not believe that the Circuit would have
found otherwise had this issue been raised on appeal. Thus, Anthony has demonstrated no prejudice.

Anthony next argues that his trial and appellate counsel failed to request a downward
departure for being a minor participant pursuant to § 3B1.2. However, since the Court specifically
found that Anthony acted in a supervisory role, thereby permitting an aggravating role enhancement,
the Court has trouble understanding what benefit Anthony would have received had counsel
requested such a downward departure. The finding of an aggravating role necessarily negates a
finding of minor participation. Hence, any such request would have been overruled. Moreover, had
the issue been raised on appeal, the Circuit would have surely rejected it. Indeed, the Circuit
specifically found that the evidence was sufficient to show Anthony’s involvement in the drug
conspiracy, and the Circuit noted that Anthony played an active role in selling crack, distributing it
to juvenile runners, and collecting money. Anthony, 944 F.2d at 781. Hence, Anthony’s argument
on this point is meritless.

Anthony argues that his appellate counsel failed to effectively argue Anthony’s relevant

conduct issue. Anthony also urges application of Amendment 439 to his case. Anthony argues that




he was improperly held accountable for 500 grams when his relevant conduct should include only 28
grams of crack. However, on his second appeal, the Circuit specifically held that the record supports
the finding that Anthony is accountable for the sale of over 500 grams of crack. The Circuit also
noted that although Anthony was only involved in the conspiracy for a little more than a month, this
Court properly found that the conspiracy involved over 500 grams in that short time. In fact, at
Anthony’s sentencing hearing, this Court stated that if one looks only at the month in which Anthony
was involved in the conspiracy, it would not have taken too much crack to be sold in just two weeks
to have reached the critical level of 500 grams. This Court also stated that there is no indication that
during the month in which Anthony participated in the conspiracy that the organization was not as
active as any other month either before or after. The Circuit also rejected Anthony’s argument that
Anthony could not have reasonably foreseen that his co-conspirators would distribute such a large
amount of crack in a little more than a month. As this issue has been fully addressed on appeal,
Anthony’s attempt to relitigate it in this Court is improper. Anthony requests that Amendment 439
be applied to his case. However, Amendment 439 is not one of the enumerated amendments
contained in § 1B1.10(c), and the Court is therefore not authorized to give it retroactive effect.
§ 1B1.10(a). Moreover, the Court does not believe that Amendment 439 would provide any benefit
to Anthony. In any event, since this Court and the Circuit have held that Anthony is accountable for
500 grams of crack, the issue is now moot.

Anthony contends that his trial counsel failed to object to hearsay and his appellate counsel
failed to raise the issue on appeal. Anthony argues that his trial counsel erred in failing to object to
Officer Witt’s testimony of what another co-defendant had told him. Anthony asserts that Officer

Witt was testifying with regard to an untaped conversation he had with Ward Price on June 7, 1989.




Officer Witt testified that Price referred to Anthony as being one of the main players in the
conspiracy. Anthony argues that since he was jailed on May 10, 1989, the statements made on June
7 were not made in furtherance of the conspiracy with respect to Anthony. The government argues
that the Circuit found that Anthony was in fact a member of the conspiracy with Price and other
individuals. The government points to the Circuit’s finding that Anthony had knowingly acted in
furtherance of the conspiracy to distribute crack. Anthony, 944 F.2d 781. The government also
points out that this Court made the determination during pretrial that the conversations between Price
and Officer Witt were made in the furtherance of the conspiracy, and that such statements were not
hearsay under Rule 801(d)(2)(E) of the Federal Rules of Evidence. The Court agrees with the
government. Since the Court had already determined that the statements were not hearsay, any
objection would have been promptly overruled. Thus, it cannot be said that counsel was ineffective
in failing to raise an apparently futile objection. In any event, Anthony has failed to show prejudice.
Even without Officer Witt’s testimony, the Court is not convinced that the result of the trial would
have been different. The Circuit found that witnesses other than Officer Witt and other cotroborating
evidence sufficiently demonstrated Anthony’s participation in the conspiracy. Hence, the Court finds
no error.

Anthony next contends that it was error for counsel not to object to evidence of gangs.
Anthony argues that he was on trial for conspiracy to sell drugs, not for his gang involvement.
Anthony further maintains that the jury was improperly instructed as to the admission of gang
evidence. Anthony argues that such evidence was unduly prejudicial under Evidence Rule 403. The
government counters that evidence pertaining to gang affiliation was brought about through witness

testimony and not used as direct evidence. The Court does not find that the evidence with respect




to gang affiliation unduly prejudiced Anthony, and the Court does not believe that such evidence, in
and of itself, led to Anthony’s conviction in the present case. Rather, the testimony and evidence
linking Anthony to the drug distribution conspiracy and the criminal organization was sufficient to
support a finding of guilt, even if reference to gangs had not been made. Demonstrating that Anthony
participated in an organized endeavor to distribute crack was necessary in order to prove that
Anthony conspired with others to violate federal drug laws. The fact that the evidence tended to label
such an organized endeavor as a gang or refer to it as the bloods, rips or rip boys, does not
necessarily indicate that unfair prejudice resulted. Assigning a name to Anthony’s organized endeavor
cannot be said to have been the determining factor resuiting in Anthony’s conviction; the evidence
of Anthony’s participation within the endeavor, however, was sufficient to result in a conviction, as
the Circuit so held. Anthony, 944 F.2d 781. In the present case, the government did not attempt to
show that Anthony’s association with a particular gang signified that Anthony was, per se, criminally
liable for the conduct charged. This is not a case of guilt by association. Instead, this is a case in
which Anthony was convicted based on sufficient evidence indicating that he was an active participant
in a drug distribution conspiracy. As such, the Court cannot now find that if the name of the
organization to which Anthony belonged had been concealed from the jury, the result would have
been different. Indeed, Anthony has utterly failed to demonstrate that the result in this case would
have been different if his attorney had successfully objected to all reference of gangs or gang
affiliation.

Anthony also attacks the jury instruction on the admission of gang evidence. Anthony
complains of the following jury instruction:

There has been evidence presented which relates to other possible




unlawful acts and conduct of a defendant other than the specific

offense with which he is charged and is on trial. You are instructed

that this evidence has been admitted only for the limited purpose of

showing guilty knowledge, intent, plan and lack of mistake or

accident, if any, of the defendant with respect to the offense charged.

Such evidence of other possible unlawful acts may not be considered

by you as proof the defendant is guilty of the offense charged, but is

relevant and may be considered by you only for the limited purpose I

have just stated.
Anthony argues that while the instruction indicates that the jury should consider the evidence only
for the purposes stated, the Court never told the jury what these purposes were. The Court finds this
argument odd, as the limited purposes of knowledge, intent, plan, and lack of mistake or accident,
are clearly stated in the instruction. The Court finds the instruction proper, and the Court further
finds that no prejudice resulted to Anthony.

Lastly, Anthony asserts that his trial counsel erred in failing to subpoena Willie James Louis,

Jr.’s probation officer, Mr. Hughes. As noted, Louis testified for the prosecution and was a key
government witness. Louis’ probation file contains a written notation of “mentally imbalanced.”
Anthony argues that Hughes could have testified as to his personal interviews and encounters with
Louis, and Hughes could have provided evidence which would have had a substantial effect on Louis’
credibility. Anthony contends that Hughes’ testimony would have discredited Louis to the point that
the jury would have been forced to acquit. However, it appears to the Court that Anthony is merely
speculating as to what might have happened had Hughes testified. Further, there is absolutely no
evidence that Hughes is even the person who made the notation of “mentally imbalanced” or that
Hughes would have testified as Anthony has suggested. Moreover, Anthony merely presumes that

the notation referred to Louis. The Circuit was faced with the issue regarding the admussibility of the

notation, and found that whoever “made this notation was presumably not an expert.” Anthony, 944

10




F.2d at 782. The Circuit further stated that “if the author of the notation had been present at trial,
he would not have been allowed to give his opinion until it had first been shown that such opinion was
rationally based on his perception.” Id, Furthermore, the Circuit found that “this entire case did not
turn on Louis’ testimony -- there was some corroborating evidence.” Id, at 781. Hence, the Court
does not understand Anthony’s conclusion that the result would have been different if the jury had
heard from Hughes. Even if Hughes testified that Louis appeared mentally imbalanced, there is no
reason to believe that the jury would have acquitted Anthony, especially in light of the weight of
corroborating evidence against him.

Thus, the Court finds and concludes that Anthony has failed to satisfy the Strickland standard
for demonstrating ineffective assistance of counsel. The Court finds that both trial and appellate
counsel performed as reasonably effective advocates and that counsels’ performance did not fall
below an objective standard of reasonableness. Moreover, none of Anthony’s above arguments
convince the Court that the result of the proceeding would have been different but for counsel’s
alleged unprofessional errors. It was clear to the Court, and presumably to the jury who convicted
him, that Anthony did, in fact, conspire to violate federal drug laws. The allegations contained herein
fail to convince the Court that Anthony was deprived of his constitutional right to a fair trial and
reasonably effective assistance.

Accordingly, Anthony’s motion pursuant to § 2255 is hereby DENIED.

IT IS SO ORDERED this_/4¢ day of May, 1997.

H. Dale Cook
U.S. District Judge
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Currently pending before the Court is the motion filed by defendant, Troy Coleman, seeking
modification of sentence pursuant to 18 U.S.C. § 3742(a). However, the Court notes that § 3742(a)
does not appear to confer a right upon Coleman to challenge his sentence in this Court, Rather, that
section provides that a defendant may file a notice of appeal for review of a sentence if imposed
unlawfully or imposed as a result of an incorrect application of the guidelines. Thus, this section
relates to a defendant’s right to appeal his sentence rather than attack it in the district court.
Coleman’s motion is therefore more properly construed as a motion pursuant to 28 UJ.S5.C. § 2255.
In any event, Coleman’s motion must fail. Coleman argues that his sentence enhancement under §
2D1.1(b)(1) is improper. However, the Tenth Circuit considered and rejected this precise issue on
appeal, holding that this Court “did not err in enhancing Coleman’s sentence for weapons
possession.” LLS. v, Coleman, 947 F.2d 1424, 1429 (10th Cir.1991), cert. denied, 503 U.S. 972
(1992). This Court will not permit Coleman to attempt to relitigate an issue that has already been

resolved on appeal.




Accordingly, Coleman’s motion is hereby DENIED.

IT IS SO ORDERED this /%~ day of May, 1997.

H. Dale Cook
U.S. District Judge
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Currently pending before the Court is the motion filed by defendant, Mike Youngpeter,
seeking to vacate, set aside, or correct his sentence, pursuant to 28 U.S.C. § 2255.

On May 9, 1991, Youngpeter along with codefendants, Randy Glover, Johnny Glover, James
Barnes, Melvin Reynolds, and Roy Glover, were named in Count Two of a five-Count Indictment.
The same controlled substance, methamphetamine, was attributable to all six defendants charged
under Count Two. On September 24, 1991, a jury convicted Youngpeter of Count Two, conspiracy
to manufacture, possess, and distribute methamphetamine, in violation of 21 U.S.C. §§ 846, and
841(a)(1). On December 11, 1991, Youngpeter was sentenced to 188 months imprisonment, five
years of supervised release, and ordered to pay a special assessment of $50. Youngpeter’s conviction
and sentence were affirmed on appeal. LS, v. Youngpeter, 986 F.2d 349 (10th Cir.1993).

On October 28, 1994, Youngpeter filed a § 2255 motion, alleging, inter alia, that the
government failed to prove the type of methamphetamine involved in the conspiracy for which
Youngpeter was convicted. On August 11, 1995, this Court entered an order denying Youngpeter’s

§ 2255 motion. The Circuit affirmed this Court’s denial of Youngpeter’s § 2255 in an unpublished




opinion. ULS. v. Youngpeter, 83 F.3d 434 (10th Cir.1996). On January 13, 1997, the Circuit recalled
its mandate, and vacated that portion of'its order and judgment which rejected Youngpeter’s claims
regarding his counsel’s failure to require the government to prove the type of methamphetamine
involved. The Circuit remanded the issue to this Court for a factual hearing regarding the type of
methamphetamine involved in Youngpeter’s conviction.

As noted, the same controlled substance, methamphetamine, served as the basis for Count
Two, and all six defendants charged under Count Two were adjudged to have conspired to distribute
the same drug. Since their convictions under Count Two, at least four of the six defendants, Mike
Youngpeter, Randy Glover, Roy Glover, and James Barnes have made motion to this Court pursuant
to § 2255 attacking their sentences, alleging that the government failed to prove that D-
Methamphetamine was involved in the conspiracy. At the time that these defendants were sentenced,
the Guidelines assigned a far less sever penalty to offenses involving L-Methamphetamine than those
involving D-Methamphetamine. In their respective motions, each defendant argued, inter alia, that
the Court erred in sentencing them under the range applicable to D-Methamphetamine since the
government failed to offer proof at the sentencing hearings that D-Methamphetamine was, in fact,
involved in the conspiracy charged under Count Two.

At the time that the Circuit remanded the issue to this Court for a factual hearing, the Court
was addressing an identical issue raised by Youngpeter’s codefendant, James Barnes. On March 13,
1996, Barnes filed a § 2255 motion alleging, inter alia, that the government failed to prove the type
of methamphetamine involved in the present conspiracy. On October 9, 1996, this Court entered an
order denying Barnes’ § 2255 motion. On October 23, 1996, Barnes filed a motion to alter or amend

judgment, which the Court granted by minute order on October 31, 1996. On January 23, 1997,




pursuant to ULS, v, Glover, 97 F.3d 1345 (10th Cir.1996), this Court conducted a full evidentiary
hearing in an effort to determine which type of methamphetamine was involved in the conspiracy for
which Barnes and his codefendants were convicted under Count Two. On March 24, 1997, this
Court once again denied Bamnes’ § 2255 motion. After carefully considering the evidence presented
at the hearing, this Court concluded in its March 24 order that the government “clearly established”
by a preponderance of the evidence that the character of the methamphetamine involved in the
conspiracy charged in Count Two was DL-Methamphetamine and that Barnes’ sentence was properly
calculated based on his unlawful involvement with D-Methamphetamine.

Youngpeter’s § 2255 motion asserts a substantially similar attack on his sentence, alleging that
the government failed to offer the requisite proof that D-Methamphetamine was involved in the
conspiracy for which he was convicted under Count Two. However, since Youngpeter was involved
in the same conspiracy as Barnes, was charged in the same Count of the same Indictment as Barnes
for conspiracy to manufacture, possess and distribute the same controlled substance, and since this
Court has determined after an evidentiary hearing that the type of methamphetamine involved in said
conspiracy was clearly the DL type, the Court concludes that to hold another hearing on the same
issue involving the same controlled substance would be non-productive. The Court notes that Rule
4(b) of the Rules Governing § 2255 Proceedings provides that, “[i]f it plainly appears from the face
of the motion . . . and the prior proceedings in the case that the movant is not entitled to reliefin the
district court, the judge shall make an order for its summary dismissal . . ..” The evidentiary hearing
held with regard to Barnes’ attack on the type of methamphetamine may be considered a “prior
proceeding in the case” and, thus, the Court’s finding as to the type of methamphetamine rendered

after the Barnes hearing may be extended to Barnes’ codefendants, especially since the Court found




that the government “clearly established” that the type of methamphetamine which served as the basis
for Count Two was DL-Methamphetamine.

The Court additionally finds that it would not be in the interest of judicial economy to hold
another hearing which would yield the same result as a previous hearing on the same issue in the same
case. See, Abrahamv, U.S., 549 F.2d 236 (2d Cir.1977) (recognizing that in certain circumstances
the court may dispense with a § 2255 hearing, but remanding to district court to determine whether
codefendants’ claims differed so substantially from claims filed earlier by other codefendants, who
were afforded a hearing, so that a second hearing was required). The Court agrees that under recent
Tenth Circuit precedent, a hearing is normally required in which the government must prove, by a
preponderance of the evidence, which type of methamphetamine was involved in a particular
defendant’s case. However, once a fuil hearing has been held in which the government has had an
opportunity to present its evidence and satisfy its burden, and in which an opportunity is given to fully
and fairly rebut such evidence, the Court is of the opinion that the conclusions reached as a result of
such a hearing should extend to similarly situated codefendants who raise substantially the same
argument. That is, the Court does not believe that a separate hearing is required for each individual
codefendant charged in the same Count with distributing the same drug who raises the same issue
when an evidentiary hearing has already been held on the precise issue and any subsequent hearing
would yield the same result. In the present case, the Court is faced with motions from four
codefendants, each of whom raises the same issue regarding the type of methamphetamine involved
in the conspiracy charged under Count Two. A full and fair hearing was held regarding the common
issue with respect to one of these codefendants, and the Court entered its findings in favor of the

government once the Court became satisfied that the government carried its burden with respect to




the type of methamphetamine involved in the present conspiracy. This result will not change simply
because another codefendant raises the same issue and requests a hearing in order to once again force
the government to relitigate an issue which has already been resolved. See, also, .S, v. Reveron
Martinez, 836 F.2d 684, 687 (1st Cir.1988) (if order and fairness are to attend the legal process, the
same issue can be resolved no differently for one defendant than for his identically situated
codefendants).

In sum, the Court finds that Youngpeter’s claim regarding the type of methamphetamine does
not substantially differ from the claim which was raised by Barnes and fully addressed in the January
23 evidentiary hearing. The Court finds that the factual hearing which the Circuit mandated on
January 13, 1997, was fully satisfied when the Court held its January 23 hearing with respect to
Barnes, since that hearing specifically addressed the issue which concerned the Circuit regarding the
type of methamphetamine involved in the cospiracy charged under Count Two. As the Court
previously determined with respect to Barnes’ § 2255, the Court concludes that Youngpeter was
properly sentenced based on the D-Methamphetamine guideline.

Accordingly, Youngpeter’s motion pursuant to § 2255 is hereby DENIED.

IT IS SO ORDERED this_/%¢" day of May, 1997.

H. Dale Cook
U.S. District Judge
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Currently pending before the Court is the motion filed by defendant, Randy Glover, seeking
to vacate, set aside, or correct his sentence, pursuant to 28 U.S.C. § 2255,

On May 9, 1991, Randy Glover, Johnny Glover, James Barnes, Melvin Reynolds, Roy Glover,
and Mike Youngpeter, were named in Count Two of a five-Count Indictment. The same controlled
substance, methamphetamine, was attributable to all six defendants charged under Count Two. On
April 1, 1992, a jury convicted Randy Glover of Count Two, conspiracy to manufacture, possess, and
distribute methamphetamine, in violation of 21 U.S.C. §§ 846, and 841(a)(1). On May 20, 1992,
Randy Glover was sentenced to 292 months imprisonment. Randy Glover’s conviction and sentence
were affirmed on appeal in an unpublished opinion. U.S. v. Glover, 986 F.2d 1430 (10th Cir.1993).

On April 21, 1997, Randy Glover submitted his present § 2255 motion. Glover moves this
Court to vacate, set aside, or correct the sentence imposed upon him on the following grounds: (1)
Amendment 439 of the Sentencing Guidelines should be applied retroactively to Glover’s case, (2)
the Court adopted the drug quantity contained in the presentence report which was not based on the

amount of drugs actually seized, (3) the Court erred in sentencing Glover under the guideline




applicable to D-Methamphetamine, and (4) ineffective assistance of counsel.

Prior to addressing the merits of Glover’s motion, the Court notes that § 2255, as amended
in April of 1996, provides for a one-year limitations period in which to file a § 2255 motion. The
Court further notes that if the Court were to apply the limitations period to Glover, his motion would
be time-barred. However, the Tenth Circuit has recently mandated a one-year grace period in which
to allow the filing of § 2255 motions, holding that “prisoners whose convictions became final on or
before April 24, 1996 must file their § 2255 motions before April 24, 1997.” 1S, v, Simmonds,
1997 WL 177560 (10th Cir.1997). Since Glover’s present motion was submitted prior to April 24,
the motion is not time-barred under § 2255, as amended.

Typically, “§ 2255 is not available to test the legality of matters which should have been raised
on appeal.” LS. v. Walling, 982 F.2d 447, 448 (10th Cir.1992). A failure to raise an issue on direct
appeal acts as a bar to raising the issue in a § 2255 motion, unless Glover can show cause and actual
prejudice, or can show that a fundamental miscarriage of justice will result if his claim is not
addressed. U.S. v, Allen, 16 F.3d 377, 378 (10th Cir.1994). This procedural bar applies to collateral
attacks on a defendant’s sentence, as well as his conviction. Id. In order to evade this procedural
bar, Glover relies upon the well-established exception (and now the universal claim) of ineffective
assistance of counsel. “A defendant may establish cause for procedural default by showing he
received ineffective assistance of counsel.” LS, v, Cox, 83 F.3d 336 (10th Cir.1996).

Glover first contends that Amendment 439 to the Sentencing Guidelines, which went into
effect on November 1, 1992 and defines reasonable foreseeability, should apply here. However,
Amendment 439 is not one of the enumerated amendments listed in § 1B1.10(c), and, therefore, the

Court is not authorized to retroactively apply it to Glover’s sentence. § 1B1.10(a). Moreover, the




Circuit specifically held that the drug quantity attributable to Glover was within the scope of and
reasonably foreseeable in connection with the criminal activity in which he engaged. Hence, Glover’s
first point is meritless.

Glover next argues that the Court adopted the drug quantity contained in the presentence
report which was not based on the amount of drugs actually seized, but was rather based on the
perjured testimony of several witnesses. Glover alleges that his sentence is grounded upon the
testimony of criminals who testified as to the amount of drugs attributable to Glover, and that such
biased testimony was given in exchange for sentence reductions and lenient treatment. Glover claims
that such testimony was not founded upon any evidence that has any indicia of reliability. Glover
further points to affidavits signed by some witnesses evincing an effort to recant their testimony with
respect to Glover’s involvement. As one court noted, “[t]his is the not unusual situation where a
defendant who pled guilty and testified as a government witness recants his trial testimony against
a codefendant who was convicted. As is often the case, the recantation occurs only after the statute
of limitations on perjury bars any prosecution based upon his trial testimony.” 1S, v. Manfiedi 447
F.Supp. 847, 848 (S.D.N.Y. 1978). Moreover, “[rlecantation of testimony given under oath . . . is
not looked upon with favor. Indeed, such is generally looked upon with downright suspicion.” U.S.
. Ahern, 612 F.2d 507, 509 (10th Cir.1980), cert. denied, 449 U.S. 1093 (1981). The Court has
nevertheless reviewed these documents, but the Court does not see how such alleged recantations
provide much benefit to Randy Glover; rather, the documents which Randy Glover submitted appear
to primarily relate to Roy Glover’s conviction, and several of them do not even purport to recant
testimony personally given by the particular affiant. In any event, the Circuit specifically found that

the record clearly supports this Court’s finding with respect to the amount of drugs attributable to




Glover. Even recognizing the requirement that a minimal indicia of reliability must accompany
evidence before it may be used in calculating the base level offense, the Circuit concluded that this
Court’s reliance on testimony establishing drug quantity was not clearly erroneous, especially in light
of the fact that the testimony of the several witnesses was consistent. This Court remains satisfied
that Glover was appropriately sentenced, and the Court further finds it improper for Glover to
attempt to relitigate issues in this Court which have already been considered and rejected on appeal.

Glover next argues that the Court erred by applying the more onerous sentencing guideline
based upon a conviction involving D-Methamphetamine. The same controlled substance,
methamphetamine, served as the basis for Count Two, and all six defendants charged under Count
Two were adjudged to have conspired to distribute the same drug. Since their convictions under
Count Two, at least four of the six defendants, Randy Glover, Roy Glover, James Barnes, and Mike
Youngpeter, have made motion to this Court pursuant to § 2255 attacking their sentences, alleging
that the government failed to prove that D-Methamphetamine was involved in the conspiracy. At the
time that these defendants were sentenced, the Guidelines treated L-Methamphetamine far less
severely than D-Methamphetamine. In their respective motions, each defendant argued, inter alia,
that the Court erred in sentencing them under the range applicable to D-Methamphetamine since the
government failed to offer proof at the sentencing hearings that D-Methamphetamine was, in fact,
involved in the conspiracy charged under Count Two.

On March 13, 1996, James Barnes filed a § 2255 motion, alleging that he was improperly
sentenced under the guidelines applicable to D-Methamphetamine. On October 9, 1996, this Court
entered an order denying Barnes’ § 2255 motion. On October 23, 1996, Barnes filed a motion to

alter or amend judgment, which the Court granted by minute order on October 3 1, 1996. On January




23, 1997, pursuant to ILS. v. Glover, 97 F.3d 1345 (10th Cir.1996), this Court conducted a full
evidentiary hearing in an effort to determine which type of methamphetamine was actually involved
in the conspiracy for which Barnes and his codefendants were convicted under Count Two. On
March 24, 1997, this Court once again denied Barnes’ § 2255 motion. After carefully considering
the evidence presented at the hearing, this Court concluded in its March 24 order that the government
“clearly established” by a preponderance of the evidence that the character of the methamphetamine
involved in the conspiracy charged in Count Two was DL-Methamphetamine, and that Barnes’
sentence was properly calculated based on his unlawful involvement with D-Methamphetamine.
Randy Glover’s present motion asserts a substantially similar attack on his sentence, alleging
that the government failed to offer the requisite proof that D-Methamphetamine was involved in the
conspiracy for which he was convicted under Count Two. However, since Glover was involved in
the same conspiracy as Bamnes, was charged in the same Count of the same Indictment as Barnes for
conspiracy to manufacture, possess and distribute the same controlled substance, and since this Court
has determined after an evidentiary hearing that the type of methamphetamine involved in said
conspiracy was clearly the DL type, the Court concludes that to hold another hearing on the same
issue involving the same controlled substance would be redundant and non-productive. The Court
notes that Rule 4(b) of the Rules Governing § 2255 Proceedings provides that, “[i]f it plainly appears
from the face of the motion . . . and the prior proceedings in the case that the movant is not entitled
to relief in the district court, the judge shall make an order for its summary dismissal . . ..” The
evidentiary hearing held with regard to Barnes’ attack on the type of methamphetamine may be
considered a “prior proceeding in the case” and, thus, the Court’s finding as to the type of

methamphetamine rendered after the Barnes hearing may be extended to Glover, especially since the




Court found that the government “clearly established” that the type of methamphetamine which
served as the basis for Count Two was DL-Methamphetamine.

The Court additionally finds that it would not be in the interest of judicial economy to hold
another hearing which would yield the same result as a previous hearing on the same issue in the same
case. See, Abrahamv, US,, 549 F.2d 236 (2d Cir.1977) (recognizing that in certain circumstances
the court may dispense with a § 2255 hearing, but remanding to district court to determine whether
codefendants’ claims differed so substantially from claims filed earlier by other codefendants, who
were afforded a hearing, so that a second hearing was required). The Court agrees that under recent
Tenth Circuit precedent, a hearing is normally required in which the government must prove, by a
preponderance of the evidence, which type of methamphetamine was involved in a particular
defendant’s case. However, once a full hearing has been held in which the government has had an
opportunity to present its evidence and satisfy its burden, and in which an opportunity is given to fully
and fairly rebut such evidence, the Court is of the opinion that the conclusions reached as a result of
such a hearing should extend to similarly situated codefendants who raise substantially the same
argument. That is, the Court does not believe that a separate hearing is required for each individual
codefendant charged in the same Count with distributing the same drug who raises the same issue
when one hearing has already been held on the precise issue and any subsequent hearing would yield
the same result. In the present case, the Court is faced with motions from four codefendants, each
of whom raises the same issue regarding the type of methamphetamine involved in the conspiracy
charged under Count Two. A full and fair hearing was held regarding the common issue with respect
to one of these codefendants, and the Court entered its findings in favor of the government, as the

Court is completely satisfied that the government carried its burden with respect to the type of




methamphetamine involved in the present conspiracy. This result will not change simply because
another codefendant raises the same issue and requests a hearing in order to once again force the
government to relitigate an issue which has already been resolved. See, also, U.S, v. Reveron
Martinez, 836 F.2d 684, 687 (1st Cir. 1988) (if order and fairness are to attend the legal process, the
same issue can be resolved no differently for one defendant than for his identically situated
codefendants). In Sum, the Court finds that Glover’s present claim regarding the type of
methamphetamine does not substantially differ from the claim which was raised by Barnes and fully
addressed at the January 23 evidentiary hearing, Accordingly, as the Court previously determined
with respect to Barnes’ § 2255, the Court finds that Glover was properly sentenced based on the D-
Methamphetamine guideline.

Lastly, Glover asserts that his trial attorney rendered ineffective assistance. Glover alleges
that his counsel failed to research the difference in punishment between D and L-Methamphetamine,
failed to object to sentencing based on D-Methamphetamine, and failed to appeal the issues raised
herein.

However, the issue regarding counsel’s ineffectiveness for failing to research the difference
in punishment between D and L-Methamphetamine is moot. As noted, the Court has already
concluded that Glover was properly sentenced pursuant to D-Methamphetamine. Hence, even
assuming counsel erred in failing to raise this issue at sentencing, there has been no prejudice. With
respect to the other issues raised herein, it is clear that such issues were raised on appeal, and rejected
by the Circuit.

Glover requests a hearing on the issues raised herein. Section 2255 provides that unless the

motion and records conclusively show that Glover is entitled to no relief, the Court shall grant a




hearing. In the present case, the Court concludes that the record conclusively shows that Glover is
entitled to no relief, and a hearing would simply be superfluous. Hence, Glover’s request for a
hearing is denied.

Accordingly, Glover’s motion pursuant to § 2255 is hereby DENIED.

IT IS SO ORDERED this , /9 day of May, 1997.

H. Dale Cook
U.S. District Judge
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PRESTON STANLEY DUTTON - . ,‘-u! oo DO

R

Defendant. - | | 5’ / (,?7
o JUDGMENT IN A CRIMINAL CASE
{For Offenses Committed On or After November 1. 1987}

The defendant, PRESTON STANLEY DUTTON, was. represented by Craig Bryant.

The defendant was found guilty January 23, 1997, on Counts 1, 2, 3, 4, and 5 of the Second

Superseding Indictment after a plea of not guilty. On May 1, 1997, the Court sustained the Defendant’s

Motion for Judgement of Acquittal as to Count 2. Accordingly, the defendant is adjudged guilty of Count_s

1, 3, 4, and 5, involving the following offense{s):

Date Offense Count
Titla & Section MNature of Offense _ Concluded _ Number(s}
' f‘\21 USC 841 (a)(1) Distribution of Controllad Drug : ' 6/3/96 1&5
(b)(1)(C) - ' 6/18/96
26 USC 5841,  Possession of an Unregistered Firearm  6/18/96 3
5845, 5861(d), 5871 ' |
26 USC 6822,  Making a Firearm | " 618/96 4

5845, 5861(f), 5871

As prongunced on May 7 1997, the defendant is sentenced as provided in pages 2 through 6 of this
Judgment. The sentence is :mposed pursuant to the Sentencmg Reform Act of 1984.

It is ordered that the defendant shall pay to the Unlted States a speclai assessment of $ 400, for |

counts 1, 3, 4, and 5 of the Second Superseding Indictment, which shall be due |mmed|ately

It is further ordered that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residencs, or maifing address until all fines, restitution, costs, and spec:al
assessments imposed by this Judgment are fully paid.

Signed this the /6& day of /7 74~qg , 1997.
| /
qéfendant ‘s SSN: 448-54-9435 " The HbnorablefTerry C. Kern, Chief
Defendant’s Date of Birth: 2/19/54 ' United States District Judge

Defendant’s mailing address: 378 N.W, Kay, Claremore, OK
Defendant’s residence address: Tulsa County Jail
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~Sefendant: Preston Stanley Davis |
~ <ase Number: 96-CR-152-001-K

IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be

imprisoned for a term of thirty-three {33) months as to each of Counts 1, 3, 4, and '5, all counts to run
concurrent!y, each with the other.

The Court makes the foliowing recommendations to the Bureau of Prisons: That the defendant be
conf:ned in a facui:ty capable of providing substance abuse treatment.

" The defendant is remanded to the custody of the United States Marshal.

RETURN

| have executed this Judgment as follows:

Defendant delivered on ' to _ -
at _ ' ' . with a certified copy of this Judgment.

United States Marshal

By

Deputy Marshal
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Defendant: Preston Staniey Dutton

Judgment--Page 3 of 4

_f*{;ase Number: 96-CF_1—_1 52-001-K

SUPERVISED RELEASE

Upon release from imprisonment, the defendant shall be on supervised release for a term of three (3)

years as to each of Counts™1, 3, 4, and 5. Al counts to run concurrently, each with the other,

While on supervised release, the defendant shall not commit another federal, state, or local crime;

shall not illegally possess a controlled substance; shall comply with the standard conditions that have been
adopted by this court {set forth below); and shall comply with the fol!owing additional conditions:

The defendant shall report in person to the probation office in the district to whlch the defendant is
released within 72 hours of release from the custody of the Bureau of Prisons.

If this judgment imposes a fine, special assessment, costs, or restitution obligation, it shall be a
condition of supervised release that the defendant pay any such fine, assessments, costs, and
restitution that remain unpaid at the commencement of the term of supervised release.

The defendant shall not own or possess a firearm or destructive device.

The defendant shall successfully participate in a program of testing and treatment (to include
inpatient) for drug and alcohot abuse, as directed by the Probation Officer, until such time as released
from the program by the Probation Officer.

The defendant shall submit to a search conducted by a United States Probation Officer of h:s person,
residence, vehicle, office and/or business at a reasonable time and in a reasonable manner, based
upon reasonable suspicion of contraband or evidence of a violation of a condition of release. Failure
to submit to a search may be grounds for revocation. The defendant shall not reside at any location
without having first advised other residents that the premises may be subject to searches pursuant
to this condition. Additionally, the defendant shall obtain written verification from other residents
that said residents acknowledge the existence of this condition and that their failure to cooperate
could resuit in reévocation. This acknowledgement shall be provided to the U. S. Probation Office
immediately upon taking residency.

STANDARD CONDITIONS OF SUPERVISION

Whila the defendant is on suparwsad ralaasa pursuant to this judgment, the defendant shall not commit another federal, state,

“or local crime. In addition:

1)
2}

3
4}
5)

8)
-7}

8)

9

10}

11}.

2)
L3

13}

14

The defendant shall not leave ths |ud|c1al district without the permission of the court or probation officer.

The defendant shall report to the probation officer as directed by the court or probation offmer and shall submit a truthful and '
complete written report within tha first five days of each month.

The defendant shall answer truthfu[!v all inquiries by the probation officer and follow the instructions of the probation officer.
The defendant shall support his or her dependents and meat other family responsibilities.

The defendant shall work regularly at a lawful occupation unless excused by the probation officer for schooling, training, or other
acceptable reasons,

The defendant shall notify the probation officer within seventy-two hours of any change in residence or employmant,

The dafandant shall refrain from excassive uss of alcohol and shall not purchase, possess, usa, distribute or administer any

narcotic or other controllad substance, or any paraphemalia related to such substances, excapt as prescribad by a physician.
The defendant shall not frequent places whers controlled substances are Hlegally sold, used, distributed, or administered.

The defendant shall not associate with any persons angaged in criminal actlwty, and shall not associats with any person convicted
of a felony unless granted permission to do so by the probation officer.’

The defendant shall permit a prabation officer to visit him or her at any tima at home or elsewhere and shall permit conflscatlon
of any contraband observed in plain view by the probation officer.

Tha defandant shall natify the probation officer Wlthll'l saventy-twe hours of being arrested or questlonad by a law enforcament
officer.

The dafandant shall not enter into any agreamant to act as an |nfc|rrner or a special agent of a law 9nforcement agency without

" the permission of tha court,
As directed by tha probation officar, the defendant shall notify third parties of risks that may be occasioned by the defandant’s

oriminal record or personal history or characteristics, and shall permit tha prebation officer to make such notifications and to
confirm the defendant’s compliance with such notification requirement.
The defendant shall submlt to urinalysis tasting as directad by the U. S. Probatlon Off:ca




P
L

AO 245 S (Rev. 7/93KN.D. OKls. rev.) Sheet 7 - Statement of Reasons

o _ - Judgment--Page 4 of 4
#efendant: Preston Stanley Dutton ' a

Case Number: 96-CR-152-001-K

STATEMENT OF REASONS

The court adopts the factual findings and guideline application in the presentence report, EXCEPT:
The Court found that the facts did not support a four point enhancement pursuant to USSG § 2K2.1{b)(5)
and reduced the offense level from 22 to level 18. Further, the Court modified line No. 5 within paragraph
9 of the presentence report to read "The Cl volunteered to Dutton, after the transaction, that he was going

to start selling crank (methamphetamine} out of his residence and indicated that he needed the gun to
protect his money and drugs."

Guideline Range Determined by the Court:

Total Offense Level: 18
. Criminal History Category: : |
Imprisonment Range: _ 27 months to 33 months Counts 1,3, 4,5
Supervised Release Range: 3 years Counts 1 & 5

2 years to 3 years Counts 3 & 4
Fine Range: ) $ 6,000 to $1, 000 000 Counts 1, 3, 4,56
‘Restitution: $n/a ' ' '

The fine is waived or is below the guideline range because of the defendant’s inability to pay.

f-\ _ The sentence is within the guideline range, that range does not exceed 24 months, and the Court
“finds no reason to depart from the sentence called for by application of the guideiines.




_ UNITED STATES DISTRICT COURT FOR THE
e ~~ NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,
Plaintiff,

v. CIVIL ACTION NO. 92-CR-079-C

GINGER R. MARTIN,

Defendant,

FILED
MAY 14 1997

Phil Lombardi, Clerk
U.S. DISTRICT COURT

and

)
)
)
)
)
)
}
)
)
)
)
)

PREVUE NETWORKS,

Garnishee.

ORDER _DIRECTING DISBURSAIL OF GARNISHMENT MONIES

This Court having reviewed the United States'
Application for Disbursal of Garnishment Monies finds:

1. Pursuant to the Writ of Continuing Garnishment entered |

on jﬂ%g&ﬁﬁﬁii-ﬂJ., 15597, the Garnishee, Prevue Networks, has
made garnishment payments inte the Court's registry deposit fund.

2. A Garnishees Order was ilssued x?ékﬁzéffhéﬁﬁ ., 1897,

ordering the Garnishee, Prevue Networks, to pay twenty-five
percent (25%) of Ginger R. Martin's income to plaintiff and
continue said payment until the debt to the plaintiff is paid in
full or until the garnishee, Prevue Networks, nce longer has
cuétody, possession or control of any property belonging to the
debtor, Ginger R. Martin, ér until further Order of the.Court.
Payment is to be made to the U.S. Department of Justice and

submitted to the U. &. Attorney's Office.

BSHK




1T IS THEREFORE ORDERED that the United States Court Clerk
is to disburse all monies paid into the Court's registry deposit
fund as a result of the United States!' garnishment on Ginger R.

Martin.

United *States District Judge
Submitted by:
UNITED STATES QOF AMERICA

Stephen C. Lewis
United States Attorney

- ith ?%/MQ

S_%fff’ﬁbRE TA F. RADFOR? Zg@ F11D88
v i ta

Asgistant United Attorney
333 West 4th Ste 34

Tulsa, Oklahoma 74103

(918) 581-7463

LFR/jmo
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IN THE UNITED STATES DISTRICT COURT F ILED
FOR THE NORTHERN DISTRICT OF OKLAHOMA h}
| | | - MAY 12 1997 /

UNITED STATES OF AMERICA, ) U.S. DISTRICT &GyRT
Plaintiff, ;

Vs, ; No. 96-CR-113-C /

DAN LESLIE MEADOR, ;
Defendant. ;

. ) . PR ”, e
e ok e
i d et b

AR 1481
ORDER DATE

Before the Court are various motions filed by the defendant, Dan Leslie Meador, pro se, and
through his trial counsel. Each of the motions are in support of defendant’s request for a new trial,

or alternatively for acquittal of conviction as to all, or as to Count I of the indictment which charged

" him with obstruction of justice. Through his trial counsel, the defendant asserts that the Court erred

in not allowing him to present evidence to rebut the element of specific intent.

The defendant was found guilty by a jury verdict rendered on January 10, 1997, of one count
of obstruction of justice in violation of 18 U.S.C. § 1503 and two counts of improperly
communicating with a grand jury in violation of 18 U.S.C, § 1504. The defendant argues that the
Court refused him the opportunity to present evidence of his purpose in filing é pleading styled
“Notice of Refusal” and in communicating with the grand jury through two letters. Specifically, the
defendant contends that the Court refused to aliow him to present evidence of his “intent, purpose,
beliefs or motives” in filing the pleading and sending the letters.

The defendant misconstrues the evidentiary ruling on this issue. At no time did the Court

restrict the defendant from offering evidence as to whether he purposefully communicated with the

P b il i o e L - PP - Ltk sbrfne St ateobi i e S 5 e Sk ok -k, S N

Phil Lombargi, Glerk
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grand Jury w1th the lntent to mﬂuenoe the proceedmg The only relevant issue of “mtent“ is whether

the defendant mtended to mﬂuence the grand Jury The phﬂosophlcal reasons supportmg defendant $ ”

political views are irrelevant to the issue of whether defendant intended to influence the grand jury
through presentation of those views. Moreover, defendant failed to articulate what specific evidence
that he would have offered to rebut the element of specific intent. A determination as to relevance
of the excluded evidence cannot be made without a proffer of evidence which the defendant contends
that he was denied the opportunity to present. Accordingly, .defendatlt’s motion for new trial or, in
the alternative, for acquittal are denied.

Defendant’s pro se pleadings are primarily a re-submission of his pretrial pleadings. For the
reasons previously stated by the Court, defendant’s pro se motions are also denied.

IT IS SO ORDERED this _ 7 2 aay of May, 1997.

H, DALE COQK
Senior U.S. District Judge

PR RETOF NI Min b 2 et B e 21 i ot L e bt o e e, b R R | L bt Kl e e M
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~  UNITED STATES DISTRICT COURT

Y -
Northern District of Oklahoma P 8 7995"

UNJTED STATES OF AMERICA

v, Case Number 96-CFI—1_64-001-H/

FREDERICK EUGENE GASSETT
Defendant.

JUDGMENT IN A CRIMINAL CASE
(For Offenses Committed On or After November 1, 1987)

The defendant, FREDERICK EUGENE GASSETT, was represented by Robert G. Brown.

The defendant was found guilty on January 29, 1997, on Count 1 of the Indictment after a plea of
not guilty. Accordlnglv the defendant is adjudged guilty of such count{(s}, involving the following offense(s):

Date Offense ) Count
Title & Section Nature of Offense _ Concluded Numbaear(s)

49 USC 32703 Altering an Odometer ' 3/12/96 |
~ = 32709

As pronounced on April 30, 1997, the defendant is sentenced as provided in pages 2 through 5 of
this J_udgr_nent._ The sentence is imposed pursuant to the Sentencing Reform Act of 1984,

It is ordered that the defendant shall pay to the United States a special assessment of $ 50, for
count(s} 1 of the Indictment, which shall be due immediately.

It is further ordered that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and special
assessments imposed by this Judgment are fully paid.

Signed this the 2 4 day of ,%ﬂf"?f

Tb(é Honorable Sven Erik Holmes
United States District Judge

¢ fendant’s SSN: 447-40-0671
efendant’s Date of Birth: 7/31/41
Defendant’'s residence and mailing address: ?358 S. Darlington; Tulsa, OK 74136
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£ Defendant: FREDERICK EUGENE GASSETT
" Case Number: 26-CR-164-001-H
IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be
imprisoned for a term of six (8} months.

The Court makes the following recommendations to the Bureau of Prisons: That the Defendant not
serve the term of imprisonment at a halfway house, but rather serve his incarceration in a penal institution.

~ The defendant shall surrender for service of sentence at the institution designated by the Bureau of
Prisons before 2:00 p.m. on May 30, 1997,

RETURN

| have executed this Judgment as follows:

Defendant delivered on to __ _
at , with a certified copy of this Judgment.

United States Marshal

By
£y c .. . . ... .- . . Deputy Marshal
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Judgment--Page 3 of 5
{_‘efendant FREDERICK EUGENE GASSETT
" _ase Number: 96-CR-164-001-H

SUPERVISED RELEASE

Upon release from imprisonment, the defendant shall be on supervised release for a term of three (3)
years. '

While on supervised release, the defendant shall not commit another federal, state, or local crime;
shall not illegally possess a controlled substance; shall comply with the standard conditions that have been_
adopted by this court {set forth below); and shall comply with the following additional conditions: '

1. The defendant shall report in person to the probation office in the district to whlch the defendant is
released within 72 hours of release from the custody of the Bureau of Prisons.
2. If this judgment imposes a fine, special assessment, costs, or restitution obligation, it shall be a

condition of supervised release that the defendant pay any such fine, assessments, costs, and
_ restitution that remain unpaid at the commencement of the term of supervised release.

3.  The defendant shall not own or possess a firearm or destructive device.

4. The defendant shall participate in a program of mental health treatment {to include inpatient), as
directed by the Probation Officer, until such time as the defendant is released from the program by
the Probation Officer. _

5 The defendant shall abide by the "Special Financial Conditions" enumerated in Miscellaneous Order
Number M-128, filed with the Clerk of the Court on March 18, 1992,

f&\ the defendant shall successfully partlmpate ina program “of treatment for gambhng addiction as
' directed by the probation officer, until 'such time as released from the program by the probation’
officer.

STANDARD CONDITIONS OF SUPERVISION

While the defendant is on supervised release pursuant to this judgment, the defendant shall not commit another federal, state,
or local erime. in addition:

1) The defendant shall not leave the judicial district without the permission of the court or probation officer.

2) The defendant shall report te the probation officer as directed by the court or probatlon offlcer and shall submit a truthful and
complete written report within tha first five days of each month. '

3} The defendant shall answer truthfully all inquiries by the probation officer and foltow the lnstructlons of the probat:on officer.

4] The defendant shal! support his or her dependents and meet other family responsibilities.

5)  The defendant shall work regularly at a lawful occupation unless excused by the probation officer for schooling, training, or other
acceptable reasons. .

6! Tha defendant shall notify the probation officer within seventy-two hours of any change in residance or employment. _

7} The defendant shall refrain fram excessive use of alcohol and shall not purchase, possess, use, distribute or agminister any
narcotic or other controlled substance, or any paraphemaha related te such substances, except as prescribad by a physnc:an

8} The defendant shall not trequent places where controfled substances afe illedally sold, used, distributed, or administerad.

9] Ths defendant shall not associate with any persons engaged in criminal activity, and shall not associate with any person convicted
of a felony unless granted permission to do so by the probatien officer. _

10} Tha dafendant shall permit a probation officer ta visit him or her at any time at home or elsewhars and shall permit confiseation
of any contraband observad in plain view by the probation officer. o _

11) The defendant shall notify the probation officer within ssventy-two hours of being arrested or questioned by a law enforcement
officer,

12} The defendant shall not enter into any agresment to act as an informer of a spemal agent of a law enforcement agency without
the parmission of the court. _

m- As directed by the probation officer, the defendant shall notify third parties of risks that may be occasionad by the defendant’s”
criminal recard or personal history or characteristics, and shall permit the probatlon officer to make such notifications and to
confirm the defendant’s compliance with such notification requirement.

14} The defendant shall submit to urinalysis tosting as directed by the U. S. Probation Office.
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£ sfendant: FREDERICK EUGENE GASSETT
~ «wase Number: 96-CR-164-001-H )

FINE

The Court has determined that the defendant does not have the ability to pay interest, and it is
accordingly ordered that the interest requirement is waived.

The defendant shall pay a fine of $ 2500. This fine shall be paid in full immediately. Any amount
not paid immediately shall be paid while in custody through the Bureau of Prisons’ Inmate Financial
Responsibility Program. Upon release from custody, any unpaid balance shall be paid during the term of
supervised release.

If the fine is not paid, the court may sentence the defendant to any sentence which might have been
originally imposed. See 18 U.5.C. § 3614.
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( afendant: FREDERICK EUGENE GASSETT

-vase Number; 96-CR-164-001-H

STATEMENT OF REASONS

The court adopts the factual findings and guideline application in the presentence report.

Guideline Range Determined by the Court:

Total Offense Level: 6

Criminal History Category: [

Imprisonment Range: 0 months to 6 months Count 1
Supervised Release Range: 2 to 3 years Count 1

Fine Range: $ 600 to $65,000 Count1
Restitution: $n/a

The sentence is within the guideline range, that range does not exceed 24 months, and the court
finds no reason to depart from the sentence called for by application of the guidelines.

A~
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'UNITED STATES DISTRICT COURT

M
‘Northern District of Oklahoma A 8 987 @%

: : Phil Lomp,
: . U. ardj, Clerk
UNITED STATES OF AMERICA o | Honsrﬂfﬂ'gs;{;ﬁq% Aok

v - - Case Number 9@ CR-171-01-H / | g

STEVEN LIND COLE "
Defendant.

JUDGMENT IN A CRIMINAL CASE
(For Offenses Committed On or After November 1, 1987)

The defendant, STEVEN LIND COLE, was represented by Craig Bryant.
On motion of the United'States the court has dismissed Counts 2 through 7 of the indictment,
The defendant pleaded guilty on January 31, 19986, to Count 1 of the Indlctment Accordlngly, the

defendant is adjudged guilty of such count(s}, mvolv:ng the following offense(s):

_ _ Date Offense Count
Title & Saction Nature of Offense ) _ Cancluded an’nbar{sl

{-‘ 8 USC 1951  Robbery Affecting Interstate Commerce | _ 11/28/96 1

As pronounced on May 2, 1997, the defendant is sentenced as provided in pages 2 through 6 of thls
Judgment. The sentence is imposed pursuant to the Sentenclng Reform Act of 1984,

It is ordered that the defendant shall pay to the Unlted States a specuai assessment of $ 100 for
count(s) 1 of the Ind:ctment whrch shall be due |mmed|ately

_ It is further ordered that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and special
assessments imposed by this Judgment are fuily paid.

Signed this the 7 day of Ity

TR Honorable Sven Erik Holmes
United Statas Dlstrlct Judga

~Defendant’s SSN: 448-66-7057
Jefendant’s Date of Birth: 7/22/59
Defendant’s reszdence and mallmg address: c/o U.S. Marshal/Bureau of Pnsons

RV,
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F‘efendant STEVEN LIND COLE : S
-~ <ase Number; 96-CR-171- -01-H

IMPRISONMENT

_The defendant is hereby committed to the custody of the United States Bureau of Prisons to be
imprisoned for a term of 128 months.

The Court makes the following recommendations to the Bureau of Prisons: The court recommends
that the Bureau of Prisons designate Cole’s place of confinement where he will be offered the opportunity
to participate in an Intensive Drug Treatment Program. The court recommended that the Bureau of Prisons
designate Cale's place of confinement in an institution outside of the Bureau of Prisons’ South Centrat
Region. In addition, the court ordered the U.S. Marshals Service to transport and confine Cole in such a
manner that he will avoid placement in the Federal Transfer Center in Oklahoma City. Oklahoma, while in
route to the facility demgnated as his place of conflnement

N
The defendant is _rsmanded to the custody of the United S_tates Marshal.
| RETURN
I have executed this Judgment as follows:
Defendant delivered on _to _ _
at - . with a 'c_ert'ifi'ed copy of this Judgment.
. United States Marshal

Deputy Marshal
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Defendant: STEVEN LIND COLE -

¢ Zase Number: 96-CR-171-01-H o
SUPERVISED RELEASE

Upon release from imprisonment, the defendant shall be on supervised release for a term of three (3)

years. - _ -

While on supervised release, the defendant shall not commit another federal, state, or local crime;
shall not illegally possess a controlled substance; shall comply with the standard conditions that have heen
adapted by this court {set forth below); and shall comply with the following additional conditicns:

1. " The defendant shall report in person to the probation office in the district to which the defendant is
_ released within 72 hours of release from the custody of the Bureau of Prisons.
2, If this judgment imposes a fine, special assessment, costs, or restitution obligation, it shall be a

condition of supervised release that the defendant pay any such fine, assessments, costs, and
restitution that remain unpaid at the commencement of the term of superwsed release.

The defendant shall not own or possess a firearm or destructive device.

The defendant shall successfully participate in a program of testing and treatment {to include
inpatient) for drug and alcohol abuse, as directed by the Probation Qfficer, until such time as released
from the program by the Probation Officer.

5. The defendant shall submit to a search conducted by a United States Probation Officer of his person,
residence, vehicle, office and/or business at a reasonable time and in a reasonable manner, based
upon reasonable suspicion of contraband or evidence of a violation of a condition of release. Failure
to submit to a search may be grounds for revocation. The defendant shall not reside at any location

iy without having first advised other residents that the premises may be subject to searches pursuant

o to this condition. Additionally, the defandant shall obtain written verification from other residents
that said residents acknowledge the existence of this condition and that their failure to cooperate
could result in revocation. This acknowledgement shall be provided to the U. S. Probation Office
immediately upon taking residency.

nalied

STANDARD CONDITIONS OF SUPERVISION

While the defendant is on supervised release pursuant to this judgment, the defendant shall not commit another federal, state,
or local crime. in addition: _ '
1) The defsndant shall not leave the judicial district without the parmission of the court or probation officer.
2)  The defendant shall report to the probation. officar as directed by tha court or probation officer and shall submit a truthful and
complats writtan report within the first five days of each month.”
3} The defendant shail answer truthfully all inguiries by the probation officer and follow the instructions of the probat:on afficer.
4} Tha defendant shall support his or her dapendants and mest othar family responsibilities.
' 5} The defendant shall work regularly at a lawful occupation unless excused by the probation officer for schoolmg, training, or other
accaptable raasons.
6} Tha defendant shall notify the probation officer within saventy-twa houre of any change in residence or employment,
7} Tha defendant shall rafrain from excessive use of alecohol and shall not purchase, possass, use, distributa or administer any
narcatic or other controlled substance, or any parapharnalia related to such substances, except as prescribed by a physician,
8) The defendant shall not frequent places where controlled substances ara illegally sold, used, distributed, or administered.
9 Tha defendant shall not asscciate with any parsons engaged in criminal activity, and shall not a@soclate with any person convicted
of a felony unless granted permission to do so by the probation officer.
i Tha defandant shall parmit a probation officer to visit him or her at any time at home or elsewhsra and shall permit confiscation
of any contraband observed in plain view by the prabation officar,
11) The defendant shall notify the probation officer within seventy-two hours of baing arrested or qusst!onad by a law enforcemant
officer.
£12) The defendant shail not enter into any agreement to act as an informer or a special agant of a law enforcament agenoy wlthout
' i the parmission of tha court.
13} As directed by the prabation officer, the defandant shall notify third parties of risks that may be occasioned by tha defandant’s
~ criminal record or personal history or characteristics, and shall parmit the prebation officer to make ‘such notlflcatlons and to
confirm the defendant’s compliance with such notification requirement.
" 14} The defendant shall suhrmt to trinalysis tasting as directed by the U. S. Probation Office.
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f"ﬁefendant STEVEN L!ND COLE ' -
—ase Number: 96-CR- 171-01-H

FINE

The Court has determmed that the defendant does not have the ability to pay interest, and it is
accordingly orderad that the mterest requ1rement is wa:ved

The defendant shaII pay a fine of $ 2,500. This fine shall be paid in full immediately. Any amount
not paid immediately shall be paid while in custody through the Bureau of Prisons’ Inmate Financial

Responsibility Program, Upon release from custody, any unpaid balance shall be patd during the term of _ |

supervised release.

If the fine is not paid, the court may sentence the defendant to any sentence which m:ght have been
originally |mposed See 18 U.S.C. § 3614,

'
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f‘“‘)efendant STEVEN LIND CDLE '

.Case Number 96-CR-171 01 -H

 RESTITUTION AND FORFEITURE
RESTITUTION
The defendant shall make restitution in the total amount of $82.73.

- The defendant shali make restitution to the following persons in the following amounts:

Name of Pavee - Amount of Restitution

Git-N-Go, Inc.

ATTN: Rick Whitman, Loss Prevent:on
' 8316 East 73rd Street

Tulsa OK 74133

$82.73

Payments of restitution are to be made to the Clerk of the Court for the Northern Dtstrlc:t of Okiahoma
for transfer to the payee(s).
* - Restitution shall be pald in full immediately. Any amount not paid immediately shall be paid while
in custody through the Bureau of Prisons’ Inmate Financial Responsibility Program. Upon release from
custody, any unpaid balance shall be paid as a condition of supervised release,

Any payment shall be divided proportionately among the payees named unless otherwise specified here.
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. _ Judgmeﬁf-'-Page 6 of 6
£ Mefendant: STEVEN LIND COLE

wase Number: 96-CR-171-01-H

STATEMENT OF REASONS

The court adopts the factual findings and guideline application in the présenten_ce report.

Guideline Range Detarmined by the Court:

Total Offense Level: 25

Criminal History Category: Vi

Imprisonment Range: " ~ 110 months to 137 months
Supervised Release Range: 2 to 3 years

Fine Range: $ 10,000 to $ 100,000
Restitution: - $ 82.73

The fine is waived or is below the guideiiné range because of the défendant’_s inability to pay.
The sentence is within the guideline range, that range sxceeds 24 months, and the sentence

is imp_osed for the following reasons: A sentence in the middle of the applicable range is appropriate
because of the defendant’s criminal record and the serious nature of the offense.
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UNITED STATES DISTRICT COURT F I'L E D

Y Northern Dlstrlct of Oklahoma fL”AY »
_ . ¢ 1997
' UNITED STATES OF AMERICA ' Phit !'-ombar
_ _ . . df,
. i ST EE;.' T8 RICT C%‘EI’ET
v. | Case Number 96:¢R-172- ogf BSTRET OF Gty
| | | | | | g
STRAP SILVER DAVIS | o

Defendant.

JUDGMENT IN A CRIMINAL CASE _
{For Offenses Commltted On or After November 1, 1987)
The defendant, STRAP SILVER DAVIS, was represented by Mr. Stephen J. Knorr.
On motion of the United States the court has dismissed Counte 2 and 3 ef the Indictment.

The defendant pieaded guilty on January 31, 1897, to Count 1 of the Indictment. Accordmgly, the
defendant is adjudged guilty of such count{s}, mvolv:ng the following offense(s}):

_ Data Offanse ~ Count
Title & Section ___ Nature of Offense . — : . Cg_ _nc_ll_._lded . . _\I_'S.lumberjsl _
"8 USC 1708  Theft or Receipt of Stolen Mail Matter 11/19/96 1

As pronounced on May 2 1997, the defendant is sentenced as prowded in pages 2 through 6 of thls
Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984.

It is ordered that the defendant shall pay to the United States a special assessment of $ 100, for
count{s} 1 of the Indlctment which shall be due immediately.

It is further ordered that the defendant shall notify the United States Attorney for this dlstr:ct within
30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and special
assessments imposed by this Judgment are fully paid.

Signed this the '7 day of __&‘y ' , 1997.

THa Honorable Sven Erik Holmes
" United States District Judge

Defendant’s SSN: 541-70-9385
Jefendant’s Date of Birth: 6/20/53 o S - _
Defendant’s residence and mailing address: 6333 E. Skelly Drive; Tulsa, OK 74135
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_ _ Judgment--Page 2 of 6
¢ efendant: STRAP SILVER DAVIS

Case Number: 96-CR-172-001-H
IMPRISONMENT

The defendant is héreby committed to the custody of the United States Buréau of Prisons to be
imprisoned for a term of five {(5) months.

.. The Court make_s the following recommendations to the Bureau of Prisons: 1} That the Bureau of

Prisons designate the Freedom Ranch halfway house as the place of confinement. 2} That the Bureau of
- Prisons designate a facility that provides substance abuse treatment while defendant is in custody.

- The defendant shall surrender for service of sentence at the mstltutlon demgnated by the Bureau of
Pnsons before 12:00 p.m. on July 1, 1897,

RETURN

| have executed this Judgment as follows:

Defendant delivered on to _
at o : - B S - . with a certified copy of this Judgment.

e ' : . ' o -~ United States Marshal

By

Deputy Marshal
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Defendant: STRAP SILVER DAVIS
mase Number: 96-CR-172-001-H _— S

Upon release from imprisonmient, the defendant shall be on supervised release for a term of three (3}
years. e i ) o he ) _
While on supervised release, the defendant shall not commit another federal, state, or local crime;
shali not illegally possess a controlled substance; shall comply with the standard conditions that have been
adopted by this court (set forth below); and shall comply with theé following additional conditions:

1. " The defendant shall repert in person to the probation offica in the district to which the defendant is released within 72 hours
of raleass fram the custody of the Bureau of Prisons, _ o
2. tf this judgment imposes a fine, special assessment, costs, or restitution obligation, it shall be a condition of supervised release

that tha dafandant pay any such fine, assessments, costs, and restitution that remain unpaid at the commancament of tha
term of supervised release.

3. The defendant shall not own or possess a firearm or destructive device, :

4. Tha defendant shall successfully participate in & program of testing and treatment {to include inpatiant) for drug and aleohol
abuse, as directed by the Prabation Qfficer, until such time as released from the program by tha Prokation Officer.

5. The defendant shall be placad on homs detention to include electronic monitoring at the diseration of tha U. S. Probation Office

for a period of five (5} months, to commanea within 72 hours of release from confinement. During this time, the defendant
shall remain at place of residence except for smployment and other activities approved in advance by the probation office.
The defendant shall maintain a telaphone at place of residence without any special services, modems, answering machines,
or cordless telephones for the above period. The defendant shall wear an electronic device and shall observa the rules
specifiad by the Probation Office. The antire cost of this program shall be paid by the defendant.

6. Tha defendant shall submit to a search conducted by a United States Probation Officer of his person, residencs, vahlcle office
and/or business at a reasonable time and in a reasonable manner, bassd upen reasonable suspicion of contraband or evidence
of a violation of a condition of releasa. Failure to submit to a search may be grounds for revocation. The defendant shall not

Fana reside at any location without having first advised other residents that the premises may be subjsect to ssarches pursuant to

B " this condition. ~Additionally, the defendant shall obtain” written verification from other residents that said residents
acknowledge the existence of this condition and that their failure to cooperate could result in revocation.  This
scknowiedgement shall be provided to the U. S. Probation Office immaediatsly upon taking residency, '

7. The defandant shall abide by the "Special Financial Conditions” enumeratad in Miscellaneous Order Number M-128, filed with
the Clerk of the Court on March 18, 1292. :

STANDARD CONDITIONS OF SUPERVISION

While tha defendant ie on supervisad releasa pursuant to this judgmant, the defandant shall not commit another federal, state,
or focal crime. In addition:

1} The defandant shall not laava the judicial district without the parmissian of the ecurt or probation officer,

2}  The defendant shall report to the probation officer as directad by the court or probation officer and shsil submit a truthful and
complete writtan report within the first five days of aach manth. _

3} The defendant shall answer truthfully all inquiries by the probation officer and follow the instructions of the probation offiver,

4}  The defendant shall support his or her dependents and meet other family responsibilitias.

B) The defandant shall work regularly at a lawful occupation unless excused by the probation officer for schooling, training, or other
acceptable reasons.

8} The dafendant shall notify the probation officer within seventy-two hours of any change in residence or employment.

7} The defendant shall refrain from excessive use of alcohol and shall not purchase, possess, use, distribute or administer any

. narcatic or othar cantrolled substance, or any paraphernalia related ta such substances, except as prescribed by a physician.

8} The defendant shall not frequent places where controlled substances are illegally sold, used, distributed, or administerad,

9) Tha defendant shall not assaciate with any persons angaged in criminal actwlty, and shall not associata with any person convictad
of a felony unless granted permission to do so by the probation officer.

10} The defendent shall permit a probation officer to visit him or her at any time at homa or elsewhere and shall permit confiscation
of any contraband observed in plain view by the probation officer.

11} The defendant shall notify the probation officer within savanty—two hours of being arrested or guestioned by a law enforcamant
officer.

'g_‘-“‘-::z; The defendant shall nat entar into any agreement to act as an mformer ora speclai agent of a law snforcamant agency without
© 4 the permisgion of the court.

13) As directed by the prabation officar, tha defendant shall natify third parties of rlsks that may be occasioned by the defendant’s
ctiminal record or personal history or characteristics, and shall permlt the probation officer to make such notifications and to
confirm the defendant’s compliance with such notification requirement. :

144 The defendant ‘shall submit to urinalysis testing as directed by the U. S. Probation Office.

Judgment--Pagé 5o e
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Judgment--Page 4 of 6 |
,f'—‘)efendant STRAP SiLVER DAVIS _ _

Case Number: 96-CR- 172-001 H

FINE

The Court has determined that the defendant does not have the ablllty to pay interest, and tt is
- accordingly ordered that the interest reqwrement is waived.

The defendant shall pay a fine of $ 3,000. This fine shall be paid in full lmmedlate!y Any amount' '
not paid immediately shall be paid while in custody through the Bureau of Prisons’ Inmate Financial

Responsibility Program. Upon release from custody, any unpaid balance shall be paid dunng the term of
supervised release

If the fine is not paid, the court may sentence the defendant to any sentence which might have been
originally imposed. See 18 U.5.C. § 3614.

~
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- ' Judgment--Page 5 of &
/" efendant: STRAP SILVER DAVIS -
Case Number: 96-CR-172-001-H

RESTITUTION AND FOREEITURE
RESTITUTION
The defendant shall make restitution in the totsl amount of $2,833.22 on Count 1.

The defendant shall make restitution to the following persons in the following amounts:
Nam Payee _ o . Amount of Restifutiqn

State Bank & Trust _ _ $665.00
502 S, Main Mall ' '

Tulsa 0K 74103

ATTN: Keith Parsons

Reasors Food Market _ N $1,698.27
ATTN: Gayle ' :

5616 W. Skelly Drive

fulsa OK 74107

Boatmen’s Bank _ ' _ $469.95
5950 E. Admiral Place

Tulsa QK 74115

"ATTN: Leslie Mayes, reference High Tech signs

Payments of restitution are to be made to the Clerk of the Court for the Northern D:strlct of Oklahoma |
for transfer to the payee(s).

Restitution shall be paid in full immediately. Any amount not paid immediately shall be paid while
in custody through the Bureau of Prisons’ Inmate Financial Respons:hlhty Program. Upon release from
‘custody, any unpaid balance shali be paid as a condition of supervised release

Any payment shall be divided proportionately among the payees named unless otherwise specified here.

2k
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' _ ~ Judgment--Page 6 of 6
¢ efendant: STRAP SILVER DAVIS

Case Number: 96-CR-172-001-H

STATEMENT OF REASONS

The court adopts the factual findings and guideline application in the presentence report.

'Gui.del.ine Range Determined by the Court:

Total Offense Level: 12

Criminal History Category: . ' I _
Imprisonment Range: ' 10 months to 16 months
Supervised Release Range: _ - 2to 3years

Fine Range: : $ 3,000 to $ 30,000

Restitution; $2,83 3.22

The sentence is within the guideline range, that range does not exceed 24 months, and thi_e court
finds no reason to depart from the sentence cailed for by application of the guidelines.

/{.{g\




FILED

— - IN THE UNITED STATES DISTRICT COURT FOR THE | ’
L ' NORTHERN DISTRICT OF OKLAHOMA AY 2 1997 // v

Phil Lomb
u.s. msm%’?‘c&ﬂ?{r"

UNITED STATES OF AMERICA, )
Plaintiff, ; .
Vs. ; No. 91-CR-39-C ‘/
LEROY ME_RRiTT, ;
Defendant. ; ENTE;EAE{;') ON D:::;;(ET
05 1987
ORDER DATE

Currently pending before the Court is the motion filed by defendant, Leroy Merritt, seeking
_to vacate, set aside, or correct his sentence, pursuant to 28 U.S.C. § 2255.

Merritt was convicted on September 18, 1991, for possession of a firearm after former

conviction of a felony, in violation of 18 U.S.C. § 922(g)(1). On December 9, 1991, Merritt was
sentenced to fifteen years impﬁsonmeht; pui'suant to 18 U.S.C. § 924(e)(1). Merritt’s conviction and

sentence were afftrmed on appeal. 1.S_v. Merritt, 986 F 2d 1430 (10th Cir.1993). On April 22,

1997, Merritt submitted the present motion pursuant to 28 U.S.C. § 2255, alleging that he was
improperly sentenced under § 924(e)(1). |
Prfor to addressing the merits of Merritt’s motion, the Court notes that § 2255, as amended
in April of 1996, provides for a one-year limitations period in which to file a § 2255 motion. The
Court further notes that if the Court were to apply the limitations period to Merritt, his motion would
be time-barred. However, the Tenth Circuit has recently mandated a one-year grace period in which

to allow the filing of § 2255 motions, holding that “prisoners whose convictions became final on or

before April 24, 1996 must file their § 2255 motions before April 24, 1997 118, v. Simmonds,

P




1997 WL 177560 (IOth Clr 1997) Smce Memtt s present motlon was submltted pnor to Apnl 24,

the maotion is not tlme-barred under § 2255 as amended
Typically, “§ 2255 is not available to test the legality of matters which should have been raised

on appeal.” .S, v, Walling, 982 F.2d 447, 448 (10th Cir.1992). A failure to raise an issue on direct

appeal acts as a bar to raising the issue in a § 2255 motion, unless Merritt can show cause and actual
prejudlice, or can show that a fundamental miscarriage of justice will result if his claim is not
addressed. U.S. v. Allen, 16 F.3d 377, 378 (10th Cir.1994). This procedural bar applies to collateral
attacks on a defendant’s sentence, as well as his conviction. Id. In order to evade this proced.ural
bar, Merritt relies upon the well-established exception (and now the universal claim) of ineffective
assistance of counsel. “A defendant rday establish cause for procedural default by showing he

received ineffective assistance of counsel.” 1.S. v. Cox, 83 F.3d 336 (10th Cir.1996). Merritt

 alleges that his counsel failed to challenge his sentence at sentencing or on appeal. Merritt contends

that since he did not have three previous convictions for a violent felony or a serious drug offense,
he was improperly sentenced to the minimum statutory term of fifteen years contained in § 924(e)}(1).

Section 924(e)(1) provides, in part, that in the case of a person who viclates 18 U.S.C.
§ 922(g) and has three previous convictions by any court for a violent felony or a serious drug
offense, committed on occasions different from one another, such person shall be imprisoned not less
than fifteen years. The term “violent felony” means any crime punishable by imprisonment for a term
in excess of one year that has as an element the use, attempted use, or threatened use of physical force
against the person of another, 18 U.S.C. § 924(¢)(2)(B).

Upon examining the record, the Court is satisfied that Merritt was properly sentenced

pursuant to § 924(e)(1). The presentence report clearly indicates that Merritt has at least three




previgus cor_wictions for a_viole_nt felony, as that term is dcﬁned in § 924(e)(2)(B), and that these
violent acts were commi.tted on oéc.és.i.dns.diﬂ'éreﬁf.from one .another. .Morcéver, “[flailure to ébjéct
to a fact in a presentence report, or failure to object at the hearing, acts as an admission of fact.” IS,
v. Deninno, 29 F.3d 572, 580 (10th Cir.1994), cert, denied, 115 S.Ct. 1117 (1995).

Accordingly, Merritt’s motion to vacate, set aside, or correct his sentence pursuant to 28
U.S.C. § 2255 is hereby DENIED.

IT IS SO ORDERED this __ /% day of May, 1997.

AiaSa b Lok

H. DALE COOK
United States District Judge




2

' AO 245 S (Rev. 7/93)(N.D. Okla. rev.} Shoet 1~ Judgment in a Criminel Case

- ' UNITED STATES DISTRICT COURT

Northern District of Oklahoma
UNITED STATES OF AMERICA

v -' Case Number 96-CR-135-01-H
| | &
PEGGY JAYNE WILLIAMS Ty B,
" Defendant. ~ -D
| | APp

JUDGMENT IN A CRIMINAL CASE 7 pfw( 28 997
{For Oﬁenses Committed On or After November 1, 1987} _‘" /“rg-”cf o

oy o & %O{, *’?T

The defendant, PEGGY JAYNE WILLIAMS, was represented by Roy W. Byars.

The defendant pleaded guilty on November 28, 1996, to Count 1 of the Information. Accordlnglv,
the defendant is adjudged guilty of such count(s), mvoivmg the following offense(s):

Date Offanse Count
Title & Section Nature of Offensa _ Concluded " _Numberis]
18 USC 371 Conspiracy to Conduct lllegal Gambling Business 9/14/95 1

""As pronounced on April 17, 1997, the defendant is sentenced as provided in pages 2 through 4 of
this Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984.

It ié ordered that the defendant shall pay to the United States a special assessmeant of $ 50, for
count{s} 1 of the Information, which shall be due immediately. '

It is further ordered that the defendant shall notify the United States Attorney for this district within

. 30 days of any change of name, residence, or mailing address until zll fines, restltutlon costs, and special

assessments imposed by this Judgment are fully paid.

Signed this the Zﬁ day of ,%;m,

, 1997.

Thé Honorable Sven Erik Holmes
United States District Judge

Defendant s SSN: 499-64-3186
Sefendant's Date of Birth: 8/18/56 o
Defandant’s residence and mailing address: 707 N. Elm St.; Miami, OK 74354
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Judgrﬁe.ﬁt-‘-Pé“ge 2 bf 4 )

Defendant: PEGGY JAYNE WILLIAMS
£ ase Number: 96-CR-135-01-H

PROBATION
The_defendant is hereby placed on brobation for a term of three (3) years.

While on probation, the defendant shall not commit another federal, state, or local crime; shall not

illegally possess a controlled substance; shall comply with the standard conditions that have been adopted
by this court (set forth below); and shall comply thh the following additional conditions:

1.

2.
3

crime,

1
<2

3}
4)
5)

6)
7

8}
8}

10)
11)
i
13)

14}

if this judgment imposes a fine, special assessment, costs or restitution obligation, it shall be a
condition of probation that the defendant pay any such fine, assessment, costs and restitution.
The defendant shall not own or possess a firearm or destructive dawce

The defendant shall successfully participate in a program of testmg and treatment (to mclude_
inpatient) for drug abuse, as directed by the Probatlon Officer, until such time as released from the
program by the Probation Officer,

The defendant shall be placed on home detention to inciude electronic monitoring at the discretion
of the U. 8. Probation Office for a period of two {2) months, to commence within seven (7} days of
sentencing date. During this time, the defendant shall remain at place of residence except for
employment and other activities approved in advance by the probation office. The defendant shall
maintain a telephone at place of residence without any special services, modems, answering
machines, or cordless telephones for the above period. The defendant shall wear an electronic device
and shall observe the rules specified by the Probation Office. The entire cost of this program shall
be paid by the U.S. Probation Office. '

The defendant shall abide by the "Special Financial Conditions” enumerated in Miscellaneous Crder
Number M-128, filed with the Clerk of the Court on March 18, 1992. '

STANDARD CONDITIONS OF PROBATION

Whila the defendant is on probation pursuant to this judgmeant, the defendant shall not commit another faderal, state or local .
In addition:

The defendant shall not leave the judicial district without the permission of the court or probation officer.

The dafendant shall raport to the probation officer: as directed by tha court or probaticn officer and shall submit a truthful and
complete written report within the first five days of each month. '

The defandant shall answer truthfully all inguiries by the probation officar and follow the instructions of the probation officer.
The defendant shall support his or her dspandents and meet other family responsibilities.

The defendant shall work regularly at a lawful occupation unless excusad by the probation officer for schooling, training, or other
acceptable reasons,

The defendant shall notify the probatton officer within seventy-two hours of any changa in residance or empioyment

The defendant shall refrain from excessive use of alcahol and shall not purchase, possess, use, distribute or administer any
narcotic or other contralisd substance, or any paraphernalia related to such substances, excapt as prascribed by a physician,
The defendant shall not frequent places where controllad substances ars iflagally sold, used, distributed, or administered.

The defendant shall not associata with any persons engaged in criminal activity, snd shall not associats with any person convicted
of a falony unless granted permission to do se by the probation officer.

The defendant shalf permit a probation officer to visit him or her at any time at home or elsewhere and shall parm:t confiscation
of any contraband absarved in plain view by the probation officer.

The defandant shall notify the probation officer within seventy-two hours of being arrested or questioned by a law enforcement
officer.

The defendant shall not enter into any agreement to act as an informar or a spacial agent of a law anforcement agency without

‘the permission of the court.

As directed by the probation officer, the defendant shall notify third parties of risks that may ba occasioned by tha defandant’s
criminal record or personal history or characteristice, and shall parmit the probation officer to make such notifications and to
confirm the defendant’s compliance with such notification requiremaent. '

The defendant shall submit to urinalysis testing as directed by the U. S. Probation Offica.
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Judgment--Fage 3 of 4
¢ Nefendant: PEGGY JAYNE WILLIAMS

Case Number: 96-CR-135-01-H

FINE

The Court has determined that the defendant does not have the ability to pay interast, and it is
accordingly ordered that the mterest requ:rement is waived.

The defendant shall pay a fine of $ 250. This fine shall be paid in full immediately. Any amount not
paid |mmedtately shall be paid during the period of Probation,

i the fine is not paid, the court may sentence the defendant to any sentence which might have been
originally imposed. See 18 U.5.C. § 3614.
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o Judgmént--Page 4 0f 4
efendant: PEGGY JAYNE WILLIAMS

Case Number; 96-CR-135-01-H

STATEMENT OF REASONS

The court adaopts the factual findings and guideline application in the presentence report.

Guideline Rahge Determined by the Court:

Total Offense Level: 13

Criminal History Category: i

Imprisonment Range: 12 months to 18 months
Supervised Release Range: 2 to 3 years

Fine Range: $ 3,000 to $ 30,000
Rastitution: $n/a

The fine is waived or is below the guideline range because of the defendant’s inability to pay.

The sentence departs from the guideline range for the following reasoni(s): The sentence deparfs from
the guideline range: upon motion of the government, as a result of defendant’s substantial assistance.

At
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o~ UNITED STATES DISTRICT COURT
- Northern District of Oklahoma
UNITED STATES OF AMERICA | _»’?
V. - Case Number 96-CR-029-001-H /f
WARREN D. OSBORN | | o Z ;,-,
Defendant. A0 V2 D
: ‘ﬁﬁ/ a ‘?9
JUDGMENT IN A CRIMINAL CASE 4 S 4fa,, 7 Kg»
{For Offenses Committed On or After November 1, 1987) "”;’)f;’gfej}?} Obﬁ
’ u;{?!‘é?gé;h

The defendant, WARREN D. OSBORN, was regresented by Michael G. McGuire.

_ - The defendant pleaded guilty on April 5, 1996, to scunt{s} One and Two of the Indictment. }«
Accordingly, the defendant is adjudged guulty of such count(sl, mvolvung the following offense(s): "

) Date Offanse Count
Title & Soction Naturs of Offense Concludad Mumbaris)
18 USC 371 Conspiracy : 9-14-95 1
£7718 USC 1955 & 2 Illegal Gambling, Aiding and Abetting 9-14-96 2

As pronounced on April 17, 1997, the defendant is sentenced as provided in pages 2 through 4 of
this Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984.

it is ordered that the defendant shall pay to the Unltsd States a speciai assessment of $ 100, for
count{s) One and Two of the Indsctment which shali be due immediately.

It is further ordered that the defendant shail notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address until all fines, restatutuon, costs, and special
assessments imposed by this Judgment are fully paid.

Signed this the éz Cay of _Aomsi 1997.

LS

The Honorable Sven Erik Holmes
United States District Judge

(-.Defendant s SSN: 551-58-0975
Defendant’s Date of Birth: 01-20-44
Defendant’s residence and mailing address: 408 North Cherry, Commerce, OK 74339

44
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Defendant: WARREN D. OSBORN

Judgment--Page 2 of 4

fﬁ‘}alse Number: 96-CR-0239-001-H

PROBATION

The defendant is hereby placed on probation for a term of three years as to each of Counts One and

Two to run concurrently each to the other.

While on probation, the defendant shall not commit another federal, state, or local crime; shall not

ilegally possess a controlled substance; shall comply with the standard conditions that have been adopted
by this court (set forth below); and shall comply with the followung additional condltlons'

1.

2.

crime.

1)
2)
3)
4)
)

8}
7

8}
9}

10}

11}

12}

13}

£l

14)

If this judgment imposes a fine, specnal assessment, costs or reststutlon obligation, it shall be a
condition of probation that the defendant pay any such fine, assassment, costs and restitution.
The defendant shall not own or possess a firearm or destructive device.

The defendant shall successfully participate in a program of testing and treatment {to include
inpatient) for drug and alcohol abuse, as directed by the Probation Officer, until such time as released
from the program by the Probation Officer. _ _

The defendant shall be placed on home detention to include electronic monitoring at the discretion
of tha U. 8. Probation Office for a period of six {6) months, to commence within seven (7) days of -
sentencing date. During this time, the defendant shall remain at place of residence except for
employment and other activities approved in advance by the probation office. The defendant shall
maintain a telephone at place of residence without any special services, modems, answering
machines, or cordless telephones for the above period. The defendant shall wear an electronic device
and shall observe the rules spacified by the Probation Office. The entire cost of this program shali
be paid by the defendant.

'STANDARD CONDITIONS OF PROBATION

While tha dafendant is an probation pursuant to this judgment, the defendant shall not commit another federal, state ar local
In addmon

The defandant shall not leave the judicial district without the permission of the court or probation officer, :
The defendant shall report to the probation officer as diracted by tha court or probation officer and shall submit a truthfu! and
complete writtan report within the first five days of each month,

The dafandant shall answer truthfully sl inquiries by the probation officer and follow the instructions of the probation officer.
The defandant shall support his or har dapsndents and maet other family responsibilities.

The defendant shall work regularly at a lawful occupation unless excused by the probation officer for schooling, training, or other
accaeptable reasons,

The defendant shali notify the probation officer within seventy-two hours of any change in residence or employment.

The defendent shall refrain from excessive use of alcohol and shall not purchase, possess, use, distribute or administer any
narcotic or other controlled substance, or any paraphernzlia related to such substances, except as prescribed by a physician.
The defendant shall nct frequent places where controlled substances are illegally sold, used, distributed, or administerad.

Tha defandant shall not associate with any persons engaged in criminal activity, and shsll not assoclate with any person convicted
of & felony unless granted permission to do so by the probation officer.

Tha defendant shall permit a probation officer to visit him or haer at any time at home or elsewhere and shall permit confiscation
of any contraband observed in plain view by the probation officer.

The dafendant shall notify the probation officer within saventy-two hours of baing arrestad or quastloned by & Isw enforcement
officer.

Tihe defendant shall not enter into any agreement to act as an informer or a spacial agent of a lew enforcement agency without
the parmission of the court.

As diracted by the probation officer, the defendant shall notify third partme of risks thet may be occasioned by the dafandant’s
eriminal record or parsonal history or characteristics, end shall parrnlt the probation officer to make such natifications and to
confirm the defendant’s complianice with such notificstion requiremant.

The defendant shall submit 1o urinalysis testing as diracted by the U. §, Probation Office.
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Judgment--Page 3 of 4
" efendant: WARREN D. OSBORN
Case Number: 96-CR-029-001-H

FINE

The Court has determined that the defendant does not have the sbility to pay interest, and it is
accordingly ordered that the intgrest requirement is waived.

The defendant shall pay a fine of $ 2,000 as to Count One. This fine shall be paid in full immaediately.
Any amount not paid immediately shall be paid during the period of Probation.

If the fine is not paid, the court may sentence the defendant to any sentence which might have been
originally imposed. See 18 U.S.C. § 3614,
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Judgment--Page 4 of 4
_("“"Jefandant WARREN D. OSBORN '

vase Number: 96-CR-029-001-H

STATEMENT OF REASONS

The court adopts the factual findings and guideline application in the presentence report.

Guideline Range Determined by the Court:

Total Offense Level: 15

Criminal History Category: -

Imprisonment Range: : 21 months to 27 months Counts One & Two
Supervised Release Range: 2 to 3 years Counts One & Two
Fine Range: . $ 4,000 to $ 40,000 Counts One & Two
Restitution: $n/a

The fine is waived or is below the g{uideline range' because of the defendant’s inability to pay.

The sentence departs from the guideline range for the following reason(s): Upon motion of the
government, as a result of defendant’s substantial assistancs.
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- UNITED STATES DISTRI_CT COURT
SIS “Northern District of Oklahoma
UNITED STATES OF AMERICA /
v, _ ) . Case Number 95-CR-141-02-H
JUDY HOGAN
Defendant.

JUDGMENT IN A CRIMINAL CASE
(For Offenses Committed On or After November 1, 1987)

The defendant, JUDY HOGAN, was represented by Allen Smallwood.

The defendant pleaded guilty on April 14, 1996, to count(s) 1 & 2 of the Indictment. Accordingly, ’
the defendant is adjudged guilty of such count(s), :nvolvmg the followmg offense(s):
Data Offense Count

Titl Section : Naturs of Offense ] Concluded Nurnbar{s}
18 USC 371 Conspiracy | 9/14/95 1
£ 8 USC 1955 & 2 lllegal Gambling and Causing A Criminal Act ' 9/14/95 2

As pronounced on April 17, 1997, the defendant is sentenced as provided in pages 2 through 4 of
this Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984.

It is ordered that the defendant shall pay to the United States a special assessment of $ 100, for
count{s) 1 & 2, which shall be due immediately.

it is further ordered that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address unti! all fines, restltutlon costs, and special
assessments imposed by this Judgment are fully paid.

Signed this tha ZZ davr of _/%/,y&— . 1997,

norable Sven Enk Holmes
United States District Judge

< Mefendant’s SSN: 447-36-8085
- Jefendant’s Date of Birth: 10-10-39
Defendant’s residence and mailing address: 1915 "K* St. S.W., Miami, OK 74354
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Judgment--Page 2 of 4

Defendant: JUDY HOGAN
f‘"‘”?ase Number: 95-CR-141-02-H

PROBATION

The defendant is he._reb'\.r placed on probation for a term of three {3} years as to Counts 1 & 2, said

counts to run concurrently, each with the other.

While on probation, the defendant shall not commit another federal, state, or local crime: shall not

illegally possess a controlied substance; shall comply with the standard conditions that have been adopted
by this court (set forth below); and shall comply with the following additional conditions:

1.

_ crime.

n
2]

3}
4)
5

6)
7}

8
9

10}
11}

{ﬂ_g}

13)

14}

If this judgment imposes a fine, special assessment, costs or restitution obligation, it shall be a
condition of probation that the defendant pay any such fine, assessment, costs and restitution.

The defendant shail not own or possess a firearm or destructive device.

The defendant shall be placed on home detention to include electronic monitoring at the discretion
of the U. S. Probation Office for a period of two (2) months, to commence within ssven (7) days of
sentencing date. During this time, the defendant shall remain at place of residence except for
smployment and other activities approved in advance by the probation office. The defendant shall
maintain a telephone at place of residence without any special services, modems, answering
machines, or cordiess teleaphones for the above period. The defendant shall wear an electronic device
and shall observe the rules specified by the Probation Office.” The entire cost of this program shail
be paid by the defendant.

The defendéht sﬁall abidé b\? fhe ‘.'Sbeqiall Fil_'llén_c':ial' Conditions“ enumératéd' in Miscellaneous Order |
Number M-128, filed with the Clerk of the Court on March 18, 1992,

STANDARD CONDITIONS OF PROBATION

While the defendant is on probation pursuant to this judgment, the defendant shall not commit another federal, state or local
in addition:

Tha defandant shall nat laava the judicial district without the permissicn of the court or probation officer,
The defendant shall report to the probatien officer as directed by the court or probation officer and shall submit a truthful and
complata written report within the first five days of each month. i ' ' '
The defendant shall answer truthfully all inquiries by the probation officar and follow tha instructions of the probation officer,
The defendant shall support his or her dependents and meet cther family responsibilities.

The defendant shall work regularly at a lawful eccupation unless excused by the probation officar for schodling. training, or other
acceptable reasons. - .

The defendant shall notify the probation officer within seventy-two hours of any change in residence or amployment,

The defendant shall refrain from excessiva use of aleohol and shall not purchasa, possass, use, distribute or administer any
narcatic or athar controlled substance, or any paraphernalia related to such substances, except as prescribed by a physician.
The defendant shall not frequent places whare controlled substances are illegally sold, usad, distributed, or administered.

The defendant shall not associate with any parsons engaged in criminal activity, and shall not associate with any person convicted
of a felony unless granted permission to do so by the probation officar.

The dafendant shall parmit a probation officer to visit him or her at any time at home or elsewhera and shall parmit confiscation
of any contraband observed in plain view by the probation officer,

The defendant shall notify the probstion officer within seventy-two hours of being arrestad or quastionad by a law enforcement
officer.

The defondant shall not enter |nto any agreement to act as an |nforrner or a speclal agent of a law enforcernaent agency without
thé perrmnission of the court.

As directed by the probation officer, the defendant shall notify third partiss of risks that may be cccasioned by the defendant’s
criminal record or personal history or characteristics, and shall parmit the probation officer to make such notifications and to
confirm tha defendant’s compliance with such notification requiremsnt.

The defendant shail submit to urinalysis testing as directed by the U. S. Probatien Office.
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_ Judgment--Pags 3 of 4
¢ Defendant: JUDY HOGAN '
Case Number: 95-CR-141-02-H

FINE

The defendant shall pay a fine of $ 4,000 as to Count 1. This fine shall be paid in full immediately.
Any amount not paid immediately shall be paid during the period of Probation.

If the fine is not paid, the court may sentence the defendant to any sentence which might have been
originally imposed. See 18 U.8.C. § 3614.
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: Judgmént—-Page 4 of 4
¢ Mefendant: JUDY HOGAN

<ase Number: 95-CR-141-02-H

STATEMENT OF REASONS

The court adopts the factual findings and guideline application in the presentence report.

Guideline Range Determined by the Court:

Total Offense Level: 15

Criminal History Category: |

Imprisonment Range: - 18 months to 24 months Counts 1 & 2
Supervised Release Range: 2 to 3 years Counts 1 & 2
Fine Range: : $ 4,000 to $ 40,000 Counts 1 & 2
Restitution: $ N/A

The sentence departs from the guideline range for the following reason(s}: upon motion of the
government, as a result of defendant’s substantial assistancs.




