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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHEEN DISTRICT OF OKLAHOMA 1? I I; n -
-« 3

JOHN SPENCER CARPENTER, DEC 7 - 1995

)
)
Petitioner, ) HﬁnmdhﬁLawmmm me
) KORTHERN msmf'rc oTr oKL
vs. ) No. 93-C-592-E o
)
L.L. YOUNG, ) .-
) ENTERED ON DOCKEN
Respondent. ) '

onreDEC £ § 1005

ORDER

On June 12, 1995, in accordance with Petitioner's pro se
status, the Court granted Petitioner an additional fifteen days to
reply to Respondent's supplemental response (docket #18) . In
particular, the Court directed Petitioner to address whether the
delay in his direct criminal appeal prejudiced him (1) by causing
petitioner to suffer oppressive incarceration pending appeal; (2)
by causing Petitioner to suffer constitutional cognizable anxiety
and concern awaiting the outcome of his appeal; or (3) by impairing
Petitioner's ground for appeal or his defense in the event of a
reversal and retrial. Harrig v. Champion, 15 F.3d 1538, 1559 {10th
Ccir. 1994). As of the date of this order, Petitioner has filed
neither a response nor a change of address.

Accordingly, this action is hereby DISMISSED for lack of

prosecution.

27¥
SO ORDERED THIS —day of " ., 1995.

JAMES . ELLISON
UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT . L E
FOR THE NORTHERN DISTRICT OF OKLAHOMA I? I

1

DEC 7 - 1995

~ wronce. Clerk
Ri‘.nard M. La CBURT

1), 8. DISTRIC
/ LATSRERN DISTRC OF GRLAHOMA

Nog. 95-C-663-E -
(Base File)

ROBERT LEE BALLARD,
Plaintiff,
vs.

CORRECTIONAL MEDICAL SERVICES,
et al.,

F A i

Defendants.

ORDER
On October 17, 1995, the Court granted Plaintiff eleven days
within which to submit a motion for leave to amend and a combined
amended complaint. Plaintiff has failed to comply with the order.

Accordingly, this consolidated action is hereby DISMISSED for lack

of prosecution.
SO ORDERED THIS fz %ay of WIQQS.

ELLISON
UNITEDYSTATES DISTRICT JUDGE



FILED
UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OKLAHOMA DEC 71995

Wrence, Court Clak

Richard M. L&

MS. LORRAINE TETO, SUCCESSOR S M, LEYRICT COURT

TRUSTEE TO THE RICHARD J. BROHAN
TRUST NO. 1

Plaintiff, Case No. 95 C 1080F
(Tulsa County District
AMERICAN AIRLINES EMPLOYEES Court Case No. PT-95-36)
FEDERAL CREDIT UNION; FEDERAL
RESERVE BANK; LIBERTY BANK AND
TRUST COMPANY; AMERICAN AIRLINES,
INC.; BANK OF OKLAHOMA, INC_;
BANK 1V, INC; PATRICIA DUNN;
DOUGLAS BROHAN; JAMES BROHAN;
MARILYN KRAFT; EUGENE BROHAN AND
DOROTHY BROHAN; SUSAN BROHAN;
AND DIANE FABIAN

CITLADID Gl Ll

5ar=DEC 0 § 1905

——

i i i i o e i i S S

Defendants.

ORDER QF REMAND
This cause having come on to be heard on motion of the Plaintiff, Ms. Lorraine Teto,
for an order remanding the above cause of action to the District Court of the State of Oklahoma,
in and for the County of Tulsa, and the court being fully advised, it is
ORDERED that the motion of the Plaintiff, Ms. Lorraine Teto, be hereby granted and
that the cause of action asserted by the Plaintiff be remanded to the District Court of Oklahoma,
in and for the County of Tulsz; and that a certified copy of this Order be mailed by the Clerk

of this court to the Clerk of the District Court of Oklahoma.

DATED: 45.17( [‘jz 4.5

S/ JAMES O, ELLISON

UNITED STATES DISTRICT JUDGE

103632.1



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA DECY - 1995

Richard M. Lawrenca, Clark
U. 5. DISTRICT COQURT

STEPHEN DEWITT DORMAN, HORTHERN DISTRICT OF OKLAHOMA

Plaintiff,

V. Case No. 95-C-104%-E ///

JIM CANNASTER, ENTERED ON DOCKET

ATE (DEC § 5 1695

N St Vgt i Vst o ot t® Nmage

Defendants.

ORDER

Plaintiff, an inmate presently incarcerated in Bartlesville
pending a parole revocation hearing, has filed a motion for leave
to proceed in forma pauperis pursuant to 28 U.S5.C. § 1915, and a
pro-se civil rights complaint pursuant to 42 U.S.C. § 1983. He
alleges that Jim Cannaster, his appointed public defender, has
failed to contact him at the jail to discuss his case. Plaintiff
seeks $500,000 in damages, an apology from Mr. Cannaster, and an
order directing the disbarment of Mr. Cannaster.

The federal in forma pauperis statute is designed to ensure
that indigent litigants have meaningful access to the federal

courts. Neitzke v. Williams, 490 U.S. 319, 324 (198%). 28 Uu.s.C.

§ 1915 permits an indigent litigant to commence a civil action
without prepayment of fees or costs. See 28 U.S.C. & 1915(d). To
prevent abusive litigation, however, section 1915(d) allows an in
forma pauperis suit to be dismissed if the suit is frivolous. See
28 U.S.C. § 1915(d) . A suit is frivolous if "it lacks an arguable
basis in either law or fact." Neitzke, 490 U.S. at 325; Olson v,
Hart, 965 F.2d 940, 942 n.3 (10th Cir. 1992). A suit is legally

frivolous under section 1915(d) if it is based on "an indisputably

HOTE: THIS ORDER IS TO BE MAILLD
BY MOVAMNT TO ALL COiiR o
PRO SE LITIGANTS IMMEDIAT L.
UPON RECEIPT.



meritless legal theory." Denton v. Hernandez, 112 S. Ct. 1728,
1733 (1992) {(quoting Neitzke, 490 U.5. at 327).

After construing Plaintiff's pro se pleading liberally, see
Hall v. Bellmon, 935 F.2d4 1106, 1100 (10th Cir. 1991), the Court
concludes that Plaintiff's action lacks an arguable basis in law
and should be dismissed sua sponte as frivolous. While Plaintiff
may be able to state a malpractice claim under Oklahoma law against
Cannastar, that claim does not constitute a federal case.l See

Lemmons v. Law Firm of Morris and Morris, 39 F.3d 264, 266 (10th

Cir. 1994); gee also Bilal v. Kaplan, 904 F.2d 14, 15 (8th Cir.
1990) (per curiam); Brown V. Schiff, 614 F.2d 237, 239 (10th Cir.)
(per curiam), cert. denied, 446 U.5. 941 (1980). "The conduct of
counsel, either retained or appointed, in representing clients,
does not constitute action under color of state law for purposes of

a section 1983 wviolation." Bilal, 904 F.2d at 15; gee also

Lemmons, 39 F.3d at 266. Cf., Tower Vv. Glover, 467 U.S. 914, 920

(1984) (citing Polk County v. Dodson, 454 U.S. 312, 325 (1981))

(public defender does not act under color of state law when
representing an indigent defendant in a state criminal proceeding) .
Moreover, Plaintiff has not alleged any grounds for the exercise of
diversity jurisdiction in this case. See Lemmons, 39 F.3d at 266.

Accordingly, as this case lacks an arguable basis in law, it
is hereby DISMISSED as frivolous wunder section 1915(d).

plaintiff's motion to proceed in forma pauperis is GRANTED. The

1 This comment should not be construed as this court is in

any way indicating such claim has merit.

2



.

Clerk shall MAIL a copy of the complaint to Plaintiff.

gt {)
SO ORDERED THIS 7 day of 0. p oA  , 1995.

JAMES O// ELLISON

UNITED/STATES DISTRICT JUDGE




UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,
Plaintiff,
VS.

JERRY HAGGARD aka Jerry Leon
Haggard aka Jerry L. Haggard:;
PATRICIA HAGGARD aka Patti Haggard
aka Patricia O. Haggard: PAMELA
WARD; STATE OF OKLAHOMA, ex
rel. DEPARTMENT OF HUMAN
SERVICES; STATE OF OKLAHOMA,
ex rel. OKLAHOMA TAX
COMMISSION; COUNTY TREASURER,
Tulsa County, Oklahoma; BOARD OF
COUNTY COMMISSIONERS, Tulsa
County, Oklahoma,

Defendants.

Oge 7/fD

M
Us'sLa
*0s "‘;mfé’?g%oucm"" Clork

Civil Case No. 95-C 396H

 ENVERED ON DOOKET
prve L2577

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

ORDER

Upon the Motion of the United States of America, acting on behalf of the

Secretary of Housing and Urban Development, by Stephen C. Lewis, United States Attorney

for the Northern District of Oklahoma, through Loretta F. Radford, Assistant United States

Attorney, and for good cause shown it is hereby ORDERED that the J udgment of

Foreclosure filed on November 15, 1995 be vacated and this action shall be dismissed

without prejudice.

Dated this Q & day OF‘M, 1995.

UNITED STATES DISTRICT JUDGE



APPROVED AS TO FORM AND CONTENT:

STEPHEN C. LEWIS
United States Attorney

77
RETTA F. RADFORD, ORA #4158

Assistapt United States Attorn
3460 U.S. Courthouse

Tulsa, Oklahoma 74103

(918) 581-7463

LFR:flv



IN THE UNITED STATES DISTRICT COURT L 'E D

FOR THE NORTHERN DISTRICT OF OKLAHOMA DEC 9 %}J
5

SINCLAIR OIL CORPORATION, Ri

mmHMIEME

Us. ¢ nce, Court
Plaintiff, S- DISTRICT GGy ok
v. Case No. 94-CV-795-H v’
WILLIAM R. THOMAS d/b/a
Sinclair Gas Marketing
Company and d/b/a Sinclair
0il & Gas Company,

Leidelicd ON DOCIKET

wers JA-§-457

Defendant.
ADMINISTRATIVE CLOSING ORDER

The Defendant having filed his petition in bankruptcy and
these proceedings being stayed thereby, it is hereby ordered that
the Clerk administratively terminate this action in his records
without prejudice to the rights of the parties to reopen the
proceedings for good cause shown for the entry of any stipulation
or order, or for any purpose required to obtain a final
determination of the litigation.

IF, within thirty days of a final adjudication of the
bankruptcy proceedings, the parties have not reopened for the
purpose of obtaining a final determination herein, this action
shall be deemed dismissed with prejudice.

IT IS SO ORDERED.

This ffﬂday of December, 1995. M

Svén' Erik Holmes
United States District Judge




IN THE UNITED STATES DISTRICT COURF EL E D

FOR THE NORTHERN DISTRICT OF OKLAHOMA

DEC 7 1995 8)\/

NEW YORK LIFE INSURANCE

COMPANY, Richard M. { ayre
US. DISTRIGT po0utt Clerk
Plaintiff,
V. Case No. 93-C-1049- V/

RAMCO HOLDING CORPORATION,
et al.

iene GN GGG
e 1D-5-a5

Defendants.

ORDER OF DISMISSAL
Now on this_ij?yday of December, 1995, the above matter
comes on for hearing upon Defendants’ Motion to Dismiss, the Court
being advised that Plaintiff has no objection to said motion and
good cause shown finds that such order should be granted. It is
therefore
ORDERED, that Count V (Civil Conspiracy) contained in

Defendants’ counterclaims against Plaintiff is hereby dismissed

without prejudice. /ﬁé:i}:>£2;2§2i2;7

United States District Judge




| F
IN THE UNITED STATES DISTRICT COURT I L E D

FOR THE NORTHERN DISTRICT OF OKLAHOMA NEC 6 1995 }} ‘
£ L

OSCAR DURANT, Richard M. Lawren
US. DISTRICT Gopan Cerk
Plaintiff,
vs. CASE NO. 92-C-942- /
SHIRLEY S. CHATER,
Commissioner, Social
Security Administration,

e e s

.
ORI R N R PR PO |

cm Jd ~E-G

Rt g prp o

R it g A i S

Defendant.
ORDER

Having considered the parties’ Stipulation for Award of EAJA Fees and Costs,

iT IS HEREBY ORDERED that the Defendant shali pay to the Plaintiff's attorney the

total amount of Three Thousand Five Hundred Sixteen and 14/100 Dollars ($3,516.14)

for attorney’s fees and costs. S

(:7S;M A. JOYNER

UNITED STATES MAGISTRATE JUDGE
SUBMITTED ON BEHALF OF BOTH PARTIES BY:

STEPHEN C. LEWIS
United States Attorney

CATHRYN McCLANAHAN Attorney for Plaintiff:
Assistant United States Attorney TIMOTHY M. WHITE

-33 West Fourth Street, Suite 3460 2526 E. 71st Street, Suite A
Tulsa, Oklahoma 74103 Tulsa, Oklahoma 74136-5576
(918) 581-7463 (918) 492-9335
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

FRANKLIN HOWARD and DEC..71995
JANET HOWARD, Husband
and Wife, : Count Clert
R B
Plaintiffs,
Vs, No. 95-C-94 B

AMERICAN AIRLINES, INC.,

a Foreign Corporation, ENTERED O DOCIKET

DEC 0 8 19%

Defendant.
DATE

STIPULATION OF DISMISSAL

COME NOW the Plaintiffs, Franklin Howard and Janet Howard, and
the Defendant, American Airlines, by and through their respective
attorneys, and in accordance with Rule 41(a)(1)(ii) of the Federal
Rules of Civil Procedures, hereby stipulate to the dismissal with
prejudice of all claims and causes of action involved herein with
prejudice for the reason that all matters, causes of action and
issues in the case have been settled, compromised and released

herein, including post and pre-judgment interest. N
JQ_'S-EPH,_[R/ PAULK;
OSFrr A ee

A tSE%ey for Plaintiffs

=

STERHEN C. WILKERSON !

;%/cfm ol A A EYSEN

Attt ey for Defendant
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IN THE UNITED STATES DISTRICT COURT JH' E’L E
FOR THE NORTHERN DISTRICT OF OKLAHOMA D

| DEC 4
ROBERT E. COTNER, A 1995 %k,
Plaintiff, >. DIST RlcTéOUqﬂq'c’e'k

vs. No. 92-C-1182-H ~
LARRY FUGATE, and DOUG
NICHOLS,

oo L T f
Al v imes w2 ‘Jl‘“ [ LW R |

» “" Wi~

L T e

Defendants.

ORDER
This matter comes before the Court on Plaintiff's motion for

rehearing. The Court liberally construes Plaintiff's motion as one

to alter or amend judgment under Fed. R. Civ. P. 59(e). See Van
Skiver v. U.S., 952 F.2d 1241 (10th Cir. 1991) (a motion

challenging judgment which is served within ten days of rendition
of judgment is ordinarily considered as a motion to alter or amend
judgment under Rule 59 (e), whereas a motion filed after that time
is considered as a motion seeking relief from judgment under Rule
60(b}), cert. denied, 113 S.Ct. 89 (1992).

Having reviewed Plaintiff's motion and attached exhibits, the
Court concludes that the motion should be denied. Accordingly,
Plaintiff's motion for rehearing (docket #72) is hereby DENIED.

IT IS SO ORDERED.

This S7% day of zé?gazae%z , 1995,

()

Svef Erik Holmes
United States District Judge



T‘ IN THE UNITED STATES DISTRICT COURT FOR Tg‘ IL E D

NORTHERN DISTRICT OF OKLAHOMA
DEC 61995 fp

Richard M, Lawrance
US. DISTRICT sgousk Clerk

CHARLES L. FREDERICK,
Plaintiff,

v. Case No. 94-C-0090-H ///

EDWARD L. EVANS, et al.,

U

i ‘-llt vlm;‘ UN huhu_

A a’q QD

M-_.‘.

e et T et Mt e S M N

Defendants.

JUDGMENT

This matter came before the Court on a Petition for a Writ of
Habeas Corpus. The Court duly considered the issues and rendered
a decision in accordance with the order filed on December 6, 1995.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that judgment

is hereby entered for the Defendants and against the Plaintiff.

M
gsvén Erik Holmes
United States District Judge

’T IT IS SC ORDERED.
This 5;722 day of,zp




FILED

IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA DEC 6\w95
CHARLES L. FREDERICK
' Richard M. Lawra
US. DISTRICT 60U oK

Plaintiff,

90 /
Case No. 94-C-005Q-H

V.

EDWARD L. EVANS, et al.,

. N
PP ET eI g W DAt Tl
Coviaiiew O ESSHE

rer 10277 248

e et g S e St Mt et

Defendants.

ORDER

Before the Court for consideration ig the Report and
Recommendation of the United States Magistrate Judge (Doéket # 22)
(regarding Plaintiff's petition for Writ of Habeas Corpus {Docket
# 1) and Plaintiff's Objection to the Report and Recommendation of
the U.S. Magistrate Judge (Docket # 23).

When a party objects tc the report and recommendation of a
Magistrate Judge, Rule 72(p) of the Federal Rules of Civil
Procedure provides in pertinent part that:

[t]he district judge to whom the case is assigned shall make
a de novo determination upon the record, or after additional
evidence, of any portion of the magistrate judge's disposition
to which specific written objection has been made in
sccordance with this rule. The district judge may accept,
reject, or modify the recommendation decision, receive further

evidence, or recommit the matter to the magistrate judge with
instructions.

Based on a review of the Report and Recommendation of the
Magistrate Judge and the Objection thereto, the Court hereby adopts

and affirms the Report and Recommendation of the Magistrate Judge



Tﬂ granting dismissing plaintiff's petition for a writ of habeas

corpus.

IT IS SO ORDERED.

This .;ﬁﬂpday of/ZégZéé? 1995.

Sven Erik Holmes
United States District Judge



UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

AMANDA BAXTER,

Plaintiff,

o HM s_a\.wem:'a Cour

V- No. 95-C-986-B = ol R

SHIRLEY S. CHATER, Commissioner of

Social Security, ENTERED OGN DOCKET

DEC 0 7 19%

Defendant.
DATE

On October 13, 1995, this Court denied Plaintiff’s Application for Leave to
Proceed /n Forma Pauperis. [Doc. No. 2]. On November 6, 1995, the Court received
a letter dated October 31, 1995 from Plaintiff’s counsel of record, Leslie R. Reynolds.
This letter informed the Court that "[d]ue to financial reasons [Plaintiff] is unable to
pay the filing fees, and therefore, is not able to pursue this claim in District Court."
On November 17, 1995, the Court ordered Plaintiff to show cause by November 24,
1985 why this action should not be dismissed without prejudice. [Doc. No. 3]. To
date, Plaintiff has not responded in any way. Due to Plaintiff’s failure to prosecute
this case, the Court hereby dismisses this action without prejudice. See Fed. R. Civ.
P. 41(b).

IT IS SO ORDERED.

Dated this _ D _ day of December 1995,

Thomas R. Brett
United States District Judge




@

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

Richard M. Lawrence, Court Clerk
U.S. DISTRICT COURT

HELEN SUE BROWN and JAMIE
BROUSSARD TIERNEY,

PLAINTIFFS,
V. Case No. 94-C-717-B

CITGO PETROLEUM CORPORATION,

T S’ Yeumr? s S’ s it “mit’ "t ai”

DEFENDANT.

JUDGMENT

This case came on for jury trial on November 20, 1995. At the close of all the
evidence, the Court granted Defendant Citgo Petroleum Corporation’s Fed.R.Civ.P.
50 motion as to Plaintiff Jamie Broussard Tierney’s retaliatory discharge and public
policy claims, and as to Plaintiff Helen Sue Brown’s claim of wrongful demotion
under the Americans With Disabilities Act. Judgment is hereby entered in favor of
Defendant Citgo Petroleum Corporation and against Plaintiff Jamie Broussard
Tierney on her retaliatory discharge and public policy claims, and against Plaintiff
Helen Sue Brown on her alleged wrongful demotion claim.

In accordance with the jury verdict rendered on November 27, 1995, Judgment
is hereby entered in favor of Defendant Citgo Petroleum Corporation and against
Plaintiff Helen Sue Brown, on Plaintiff’'s claim of fallure to accommaodate under the

Americans With Disabilities Act. Each party is to pay its or her own attorneys’ fees.



Costs are assessed against the Plaintiffs, Helen Sue Brown and Jamie Broussard
and in favor of the Defendant Citgo Petroleum Corporation, if timely applied for

under Local Rule 54.1.

DATED this é " day of December, 1995.

yd
‘W
THOMAS R. BRETT ' )

UNITED STATES DISTRICT JUDGE




RON GUIDRY and RON GUIDRY &
ASSOCIATES,

Plaintiffs,

Case No. 95—C-874-B«/’/////

ENTERED Cil DOCKET
DEC 0 7 10%

vs.

PENNWELL PUBLISHING COMPANY
and FIRE ENGINEERING, INC.,
and SANDY NORRIS,

R e e

Defendants. DATE

JUDGMENT

In accord with the Order filed November 14, 1995, sustaining
the Defendants' Motion for Summary Judgment, the Court hereby
Wﬁ enters judgment in favor of the Defendants, Pennwell Publishing
Company, Fire Engineering, Inc., and Sandy Norris, and against the
Plaintiffs, Ron Guidry and Ron Guidry & Associates. Plaintiffs
shall take nothing of their claim. Costs are assessed against the
Plaintiffs, if timely applied for under Local Rule 54.1, and each

party is to pay its respective attorney's fees.

Dated, this .S __ day of December, 1995.

‘E===-J’ ~

THOMAS R. BRET A
UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT B
NORTHERN DISTRICT OF OKLAHOMA

CEMCO MANUFACTURING, INC.,

Plaintiff,

SOUTHWEST Gh COMPANY, L.L.C.,
ENTERED ON DOCKET

pEc 0 7 1999

)
)
)
)
V. ) Case No. 95-C-921B
)
)
)
)

Defendant.
DATE

JOURNAL ENTRY OF DEFAULT JUDGMENT

NOW, on this 55 day of D&C,- , 1895, the above-

entitled cause comes on before me, the undersigned Judge of the
above-entitled Court. Plaintiff, CEMCO Manufacturing, Inc.,
represented and having entered its appearance by 1ts counsel,
Kelly F. Monaghan of Monaghan & Associates, and the Defendant,
Southwest Gh Company, L.L.C., having been lawfully served with
Summons in this case and failing to enter its appearance or file an
Answer within the statutorily prescribed period. Whereupon, the
Court, having examined the court files herein and after due
deliberations thereon, finds as follows:

The Court finds that on September 14, 1995, Plaintiff filed
its Complaint in the above-entitled and numbered cause with the
Court Clerk, requesting judgment against Defendant for specific
sums set forth therein, plus pre-judgment and post judgment
interest, attorney's fees and court costs.

The Court further finds tnat on October 2, 1995, Defendant was
served with Summons and the Complaint by serving George Bingham, an

officer of Defendant, as evidenced by the Return of Summons filed



in this cause of action with the Court Clerk indicating that proper
service had been made on the Defendant.

The Court further finds that the Clerk of this Court has
entered default in this matter.

The Court further finds that the allegations contained in
Plaintiff's Complaint are taken as true and correct, and that it is
hereby granted judgment against Defendant as hereinafter set forth.

IT IS, THEREFORE, ORDERED, ADJUDGED AND DECREED by the Court
that the Defendant, Southwest Gh Company, L.L.C., was lawfully
served with Summons in this cause and has not made an appearance
and, therefore, is in default.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED by the Court that
Plaintiff be granted judgment against Defendant, Southwest Gh
Company, L.L.C., in the principal amount of $63,642.12, pre-
judgment interest through October 27, 1995, in the amount of
$4,150.72, costs in the amount of $120.00, an attorney fee of
$1,000.00, for a total judgment of $68,912.84, with interest
thereon at the rate of ten percent (10%) per annum from the date
this judgment is entered.

ALL FOR WHICH LET EXECUTION ISSUE.

S/ THOMAS R. BRETT

JUDGE OF THE DISTRICT COURT

Kelly F. Monaghan OBA #11681
MONAGHAN & ASSOCIATES

5800 East Skelly Drive, Suite 1210
Tulsa, Oklahoma 74135

(918) 627-6202

ATTORNEY FOR PLAINTIFF
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IN THE UNITED STATES DISTRICT COURT

Defendants.

NORTHERN DIBTRICT OF OKLAHOMA DEC 61995
Rmﬁf’s%%%fg'{e : Court Cler:
GRAVELY, a division of ARIENS ) COURT
COMPANY, a Wisconsin corporation, )
)
pPlaintiff, )
) L
v. ) Case No. 93-C-1087-K
)
ALL-SAW SERVICES, INC., an ) -
Oklahoma corporation, ROBERT W. )
CHRISTIE, Individually, L.W. )
CHRISTIE, Individually, and )
GRAVELY TURF EQUIPMENT, INC., an )
Oklahoma corporation, )
)
)

JOINT STIPULATION OF DISMISSAL

o AN S e e e———a=

In accordance with Fed.R.Civ.P. 41(a)(1)(ii), PLAINTIFF,
GRAVELY, A Division of ARIENS COMPANY, and ALL-SAW SERVICE, INC.,
ROBERT W. CHRISTIE, L.W. CHRISTIE and GRAVELY TURF EQUIPMENT, INC.
*DEFENDANTS" herein; hereby dismiss their Complaint and
Counterclaims respectively asserted in the referenced matter, with
prejudice to the refiling thereof, each party to bear their own

attorneys fees and costs.

DATED this {day of p/(-éaé'/v , 1995.

FILED




gravely\jointdimis

A Professional Corporation

1500 City Place

Park Avenue at Robinson

Oklahoma City, Oklahoma 73102

(405) 232-0200

Attorneys for GRAVELY, a division of
ARIENS COMPANY, a Wisconsin corporation

ALL-SAW SERVICES, INC., an Oklahoma
corporation corporation, ROBERT W.
CHRISTIE, L.W. CHRISTIE, and GRAV
TURF EQUIPMENT, INC., an
corporatigw,

@f the Firm:
C%ﬂn4u4¢¢éu/§§§§%§?;:~.<§La~i?<9

1788 southwest Boulevard, Suite—300-
Tulsa, Oklahoma 74107

Attorney for ALL-SAW SERVICES, INC., an
Oklahoma corporation, ROBERT W. CHRISTIE
L.W. CHRISTIE, and GRAVELY TURF EQUIPMENT
INC., an Oklahoma corporation




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

JOYCE MARTIN,

)
) &
Plaintiff, ) NT, ;ED G-l
) opfe DEC gy
. No. 94-C-202- a
vs ; o ""‘“ummﬁlgqf
AMERICAN AIRLINES, a Delaware )
corporation, )
)
Defendant. ) ]? I ]; Iﬂ \)
DEC 4 1995
JUDGMENT .

Richard M. Lawrance, Court Clerk
1).S. DISTRICT COURT

This matter came before the Court for consideration of the
motion to dismiss and for sanctions by Defendant American Airlines
against Plaintiff Joyce Martin. The issues having been duly
considered and a decision having been rendered in accordance with
the Order filed contemporaneously herewith,

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that judgment is
hereby entered for the Defendant an against the Plaintiff.
ORDERED THIS / DAY OF s 1995.

e, a

EﬁN
UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

JOYCE MARTIN,

Plaintiff,

IR

VS.

AMERICAN AIRLINES, a Delaware

—t Vet Y e s Vg St Vet e S

corporation,
Defendant. ]? I Iﬁ Iﬂ I)
DEC 4 1995
ORDER Richard M. Lawrence, Cout Glerk

U.S. DISTRICT COURT

Before this Court is Defendant American Airlines' Motion to
pismiss and for Sanctions. Defendant asserts as the grounds for
dismissal and sanctions the "utter fajlure and refusal by the
plaintiff to comply with this Court's orders or cooperate in
discovery." (Def. Mot. Dis. sanct.) Plaintiff did not respond to
Defendant's motion within fifteen (15) days, as required by the
Local Rule. Local Civil Rule 7.1(¢), U.S. District court for the
Northern District of Oklahoma. The Rule pFovides that a failure to
respond in a timely manner mywill authorize the court, in its
discretion, to deem the matter confessed, and enter relief
requested." Id.

Several weeks after the deadline for Plaintiff's response had
passed, this Court instructed the Clerk of the Court to contact
Plaintiff's counsel, Mr. Thomas L. Bright, to inquire whether he
planned to file a response to Defendant's motion to dismiss. ©On
November 2, 1995, over a month and a half after pDefendant had filed

1

gNTERED oo
- 1690

No. 94-C-202-K /DATEJ'::"D’::"”'



its motion, Plaintiff's counsel filed a response. The response
stated that "Plaintiff has not responded to any of the documents
sent to plaintiff by Bright," (Resp. at § 1), and that "Bright
cannot effectively represent the plaintiff without assistance from
the plaintiff especially in response to a motion for Rule 37
sanctions up to and including dismissal." (Id. at g 4.)

This Court has the authority to dismiss Plaintiff's action

because of her failure to prosecute. Link V. Wabash Railroad Co.,

82 S.Ct. 1386, 1388 (1962). The Supreme Court has explained that
involuntary dismissal under Rule 41(b), Fed. R. Civ. P.,’does not
require a motion by the defendant; a federal trial court has the
authority to dismiss sua sponte for lack of prosecution. Id. at
1388-89.

Plaintiff has failed to comply with discovery requests and has
failed even to cooperate with her own counsel in responding to
Defendant's motions. pursuant to Rule 41(b), Fed. R. Civ. P.,

Plaintiff's action is therefore DISMISSED for failure to prosecute.

ORDERED this / day of M 1995.

RRY C.
UNITED ST TES STRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

FILE D?
DEC - 5 1995 O

Richard M. Lawrence,
us. nlsmlcr't%ﬁtnc'T“k

MICHAEL J. SWAN, Successor to
BUCHBINDER & ELEGANT, P.A.,
Receiver of Aikendale Associates,

a California Limited Partnerxship,
ROBERT MARLIN and JACK D. BURSTEIN,

Plaintiffs,

v8. No. 89 C—843—EJ/
RESOLUTION TRUST CORPORATION, as
receiver for SOONER FEDERAL SAVINGS
AND LOAN ASSOCIATION, W. R. HAGSTROM,
EDWARD L. JACOBY, DELOITTE,

HASKINS & SELLS, PAINEWEBBER
INCORPORATED and STEPHEN ALLEN,

B g e T, R o~
VIR Pt B U'E EP‘:’Y'.\,‘?'.

ar

:TL—': DEC !l ﬁ 39‘25
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Defendants.

ORDER_AND JUDGMENT

On the Application of PaineWebber Incorporated
("PaineWebber") to confirm an arbitration award and for entry of
judgment, the Court by previous order having found that Jjudgment
should be granted to PaineWebber, the Court hereby finds
as follows:

A. That the Plaintiffs filed and prosecuted an arbitration
proceeding before the New York Stock Exchange ("NYSE") of all the
claims asserted against PaineWebber in this litigation;

B. That the Plaintiffs agreed in their Uniform Submission
Agreement to the NYSE that they would be bound by the arbitration
award and that judgment could be entered by this Court on

that award;



C. That the NYSE has rendered its decision in the
arbitration in which it awarded nothing to the Plaintiffs,
dismissed their claims against PaineWebber, and awarded to
PaineWebber on its counterclaim against Michael J. Swan as
Receiver for Aikendale Associates, the amount of $88,396.81, plus
interest as provided by New York law from March 31, 1989;

D. That New York law allows interest at the rate of 9% per
annum, thereby making the accumulated interest through June 30,
1995, in the amount of $49,723.21;

E. That the arbitration award rendered by the NYSE as to
Plaintiffs and PaineWebber was properly obtained and should be
confirmed pursuant to 9 U.5.C. § 9;

F. That PaineWebber having prevailed in the arbitration,
and no claims against PaineWebber remaining for adjudication,
there is no just reason for delay of entry of judgment in favor of
pPaineWebber on the arbitration award rendered by a panel under the
auspices of the NYSE;

G. That entry of judgment on the arbitration award will
permit PaineWebber to begin proceedings to collect the judgment
without waiting for the claims against the remaining defendants to
be adjudicated;

H. That no Jjust 1reason exists for delaying entry of
judgment on the confirmed arbitration award;

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED THAT:

1. The arbitration award rendered by the NYSE 1is hereby

confirmed to the extent provided herein pursuant to 9 U.5.C. § 9.



2. Judgment is hereby entered in favor of PaineWebber and
against Plaintiffs on all claims asserted by Plaintiffs against
PaineWebber, pursuant to the arbitration award.

3. Judgment is hereby entered in favor of PaineWebber and
against Plaintiff, Michael J. ©O&wan as Receiver for Aikendale
Associates in the amount of $138,120.02 on PaineWebber’'s counter-
claim against Plaintiffs, pursuant to the arbitration award.

4. Interest shall accrue on the amount stated in the
preceding paragraph from July 1, 1995 through the date that this
Judgment is satisfied at the rate of 9% per annum, simple,
pursuant to the arbitration award.

5. This judgment is final as to all claims between
plaintiffs and PaineWebber pursuant to Federal Rule of Civil

Procedure 54(b).

Jame%b. Ellison, United States District Judge



’ IN THE UNITED STATES DISTRICT COURT \f i lJ IE la
FOR THE NORTHERN DISTRICT OF OKLAHOMA
DEC 51995

lerl
i M. Lawrence, Count G
'!Chafﬁs. DISTRICT COURT

DEANNE SMITH,
Plaintiff,

vs. CASE NO. 94-C-1030-B
ROY DALE MELTON, and

the CITY OF DEWEY,
ENTERED ON DGCKET

pateDEG 0 § 1390

Defendants.

vvvvuvuvvv

JUDGMENT

In accord with an Order entered simultaneocusly herewith,
granting Summary Judgment in favor of Defendant, the City of Dewey
and against Plaintiff, Deanne Smith, judgment is entered in favor

— of Defendant, the City of Dewey and against Plaintiff, Deanne Smith
on all claims.

Costs are assessed against Plaintiff if timely applied for

pursuant to Local Rule 54.1. Each party is to bear her or its own

attorneys fees. .
DATED this " day of December, 1995.

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT IJ Iﬂ 1)
FOR THE NORTHERN DISTRICT OF OKLAHOMA

DEC 51995/

lichard M. Lawrence, Court Clerk
1.8, DISTRICT COURT

CASE NO. 94-C-1030-B ’////

ENTERED Odl DCCKET
6 0 6 199

DEANNE SMITH,
Plaintiff,
vVS.

ROY DALE MELTON, and
the CITY OF DEWEY,

Nt Vot g S Vgt Vst Vgt Sttt Nagust Saust?

Defendants.
DATE

R D R

This matter comes on for consideration of Defendant city of
Dewey's' (City) Motion For Summary Judgment (docket # 10).

This is a civil rights action brought pursuant to 42 U.S.C. §
1983, and the state Governmental Tort Claims Act, 51, 0.5.C. §§ 151

étﬂ@, where Plaintiff alleges she was stopped by City of Dewey

policeman Roy Dale Melton on February 14, 1994, acting under color
of law but without probable cause. Plaintiff alleges Defendant
Melton asked Plaintiff to get into his police car and threatened to
put Plaintiff in jail unless she could pay $383 in fines and towing
expenses. Plaintiff further alleges that Melton then suggested to
Plaintiff that he would let her go if she would have sex with him.
Plaintiff alleges she refused but then Melton began touching
Plaintiff in a sexual manner without her consent and told her she

could not exit the car until she performed some type of sexual act.

11t appears Defendant Melton was served on June 12, 1995, but
has filed no answer herein. According to the docket sheet minutes
Defendant Melton has filed for Bankruptcy.



Plaintiff alleges Defendant Melton then forced Plaintiff to perform
a sexual act completely against her will. Plaintiff seeks actual
and punitive damages.

city's Statement of Uncontroverted Facts

1. Plaintiff's amended complaint does not contain any
allegations which would establish a Section 1983 cause of action
against Dewey.

2. officer Roy Melton pleaded guilty to and was convicted of
sexual battery against Deanne Smith as a result of the incident
described in the amended complaint. -

In her response Plaintiff agrees with city's Statement of
Uncontroverted Facts.

Summary judgment pursuant to Fed.R.Civ.P. 56 is appropriate
where "there is no genuine issue as to any material fact and that

the moving party is entitled to judgment as a matter of law."

Celotex Corp. V. Catrett, 477 U.s. 317, 322. 106 S.Ct. 2548, 2552,

91 L.Ed.2d 265, 274 (1986); Anderscon V. Liberty Lobby, Inc., 477

U.S. 242, 247, 106 S.ct. 2505, 2510, 91 L.Ed.2d 202 (1986); Windon

Third 0il and Gas v. Federal Depogit Insurance Corporation, 805

F.2d 342, 345 (10th cir. 1986). cert den. 480 U.S. 947 (1987). In

Celotex, 477 U.S. at 322 (1986), it is stated:

"[Tjhe plain language of Rule 56 (¢) mandates
the entry of summary judgment, after adequate
time for discovery and upon motion, against a
party who fails to make a showing sufficient
to establish the existence of an element
essential to that party's case, and on which
that party will bear the burden of proof at
trial."

To survive a motion for summary judgment, nonmovant "must establish



that there is a genuine issue of material facts..." Nonmovant
wmust do more than simply show that there is some metaphysical
doubt as to the material facts." Matsushita v. Zenith, 475 U.S.
574, 585-86, 106 S.Ct. 1348, 1355, 89 L.Ed.2d 538, (1986) .

A party opposing a properly supported motion for summary
judgment may not rest upon mere allegations or denials of his
pleadings, but must affirmatively prove specific facts showing

there is a genuine issue of material fact for trial. Anderson V.

Liberty Lobby, Inc., supra, wherein the Court stated that:

"_ . . The mere existence of a scintilla of evidence

in support of the plaintiff's position will be

insufficient; there must be evidence on which the jury

could reascnably find for the plaintiff . ." Id. at 252.

The Tenth Circuit requires "more than pure speculation to defeat a
motion for summary judgment" under the standards set by Celotex
and Ancerson. Setliff v. Memorjal Hospital of Sheridan County, 850
F.2d 1384, 1393 (10th Cir. 1988).

Ccity's motion is predicated upon two theories, one of which
Plaintiff admits. They are:

(1) There is no basis for a Section 1983 action against Dewey
because Plaintiff has failed to allege or establish sufficient
facts to impose such a liability on Dewey; and

(2) There is no state tort liability against Dewey because
the uncontroverted facts establish that Officer Roy Melton was
acting outside the scope of his employment at the time of the
incident complained of.

Plaintiff concedes City's first issue.

Under the Governmental Tort Claims Act a municipality is



liable only for the actions of its officers committed within the

scope of employment. 51 O.S.A. § 153 provides:

"(A) The state or a political subdivision shall be liable
for loss resulting from its torts or the torts of its
employees acting within the scope of their employment. *
* * The state or a political subdivision shall not be
liable under the provisions of this act for any act or
omission of an employee acting outside the scope of his
employment." :

city argues that the guilty plea by Melton means that as a
matter of law he was not acting within the scope of his employment
at the time he committed the acts in question. Plaintiff concedes

that Parker v. City of Midwest City, 850 P.2d 1065 (0k1a.1993), and

Houston V. Reich, 932 F.2d 883 (10th cir.1991) support City's

position; The Court agrees. Thus, unless the City has waived its
immunity under the act, no liability exists.

Plaintiff argues that at the time of the incident City had in
effect a policy of 1liability insurance purchased through the
Oklahoma Municipal Assurance Group, by the purchase of which City
allegedly waived its immunity under the Governmental Tort Claims
Act. Plaintiff alleges that under the terms of the policy purchased
by City an event such as the present matter is covered by the
policy.

Plaintiff cites paragraph 26 of the policy which defines
personal injury:

wpersonal injury" means injury caused by the acts of plan

nembers or employees while acting in the scope of duties

of such resulting in:

a. false arrest, detention or imprisonment
or malicious prosecution;

d. assault and battery; or

e. any violation of an individual's rights

guaranteed by state or U.S. Constitution or
laws."



plaintiff also cites the Govermmental Tort Claims Act, at § 158,
which provides:

n(B) If a policy or contract of liability insurance

covering the state or political subdivision or its

employees is applicable, the terms of the policy govern

the rights and obligations of the state or political

subdivision and the insurer with respect to the

investigation, settlement, payment and defense of claims

or suits against the political subdivision or its

employees covered by the policy."

In support of its waiver argqument, Plaintiff quotes 51 0.S.
§152.1(B) which provides in pertinent part that: "The state, only
to the extent and in the manner provided in this act, waives its
immunity and that of its political subdivisions." Plaintiff cites

Herwiqg v. Board of Education, 673 P.2d 154 (Okla.1993) as setting

forth the rationale for holding a political subdivision liable on
an insured risk to the extent of coverage under liability
insurance:

vThe defense of sovereign immunity is based in part on
the risk of successful plaintiffs depleting the resources
of the state at the expense of tax revenues. Liability
insurance changes this situation. If the political
subdivision has obtained insurance coverage, there is a
fund independent of the agencies' assets upon which an
injured plaintiff may draw. 'Ootherwise, the insurer would
reap the benefits of the premiums paid without being
obligated to pay any damages for which the department was
insured. Schrom v. Oklahoma Industrial Development,
Okl.,536 P.2d 904,907 (1975).'"™ Id. at 156.

The Court agrees with the rationale of Herwig. However, the
liability insurance must still be applicable to the incident, a
factor which is missing herein. The policy which City purchased
covered "personal injury" caused by its employees "while acting in
the scope of duties of such resulting in" . . . "assault and
battery". There appears to be no conceivable scenaric under this

record wherein sexual battery, which admittedly happened, is within



the scope of Officer Melton's duties.

Tn short, the liability insurance, which did not waive City's
sovereign immunity, does not apply to the sexual battery which
admittedly occurred herein outside of the scope of the officer's
duties.

The Court concludes City's Motion should be and the same is
herewith GRANTED. A Judgment in conformance with the Court's Order

will be simultaneously entered herewith.

IT IS SO ORDERED this é& day of December, 19957

~Aoraitd VP X

THOMAS R. BRETT /
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA DEC 51995

Aichard M. Lawrence, Court Clerk
U.S. DISTRICT COURT

CASE NO. 95-C-652—‘B/

RUSSELL McINTOSH and
MARION PARKER,

Plaintiffs,
vs.
UNITED STATES OF AMERICA,
HENRY G. CISNEROS, Secretary,

Department of Housing and
Urban Development,

et S S Ve Wt Yt Nt Nrnsa® Ve Nt St Vot

Defendants.

ORDER

This matter comes on for consideration of Defendants' Motion
To Dismiss, filed Septamber 22, 1995.

This is an action wherein Plaintiffs allege that Defendants
discriminated against them on the basis of their race (Black) with
regard to employment as residential real estate appraisers.1

Defendants argue that Plaintiffs' attempted invocation of the
Federal Torts Claims Act (FTCA) cannot be maintained because
Defendants have: (1) Failed to meet Federal Rule of Civil Procedure
8 (a) pleading standards; (2) Failed to allege an actionable duty
which has been breached by the Defendants, notably the Department
of Housing and Urban Development (HUD); (3) Failed to bring such

action within the two-year time period required by the statute of

1imitations as set forth in 28 U.S.C. §2401(b); (4) The Court lacks

! Each Defendant has pursued independent lawsuits against
various banks, mortgage companies and lending institutions based
upon essentially the same allegations of discrimination.
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jurisdiction over the Secretary of HUD as a Defendant.

(1) Failed to meot Federal Rule of
civil Procedure 8 (a) pleading standards;

Defendants argue that Plaintiffs' Complaint is wvague and
indefinite in that it does not specify any negligence on the part
of Defendant nor cite to any specific statutory or regulatory
provision which has been violated. Plaintiffs respond that under
Rule (8) a pleader is only required to give fair notice of the
claim, the grounds sued upon and a demand for relief, all of which
Plaintiffs claim has been done.

To dismiss a complaint and action for failure to st;te a claim
upon which relief can be granted it must appear beyond doubt that
Plaintiff can prove no set of facts in support of his claim which
would entitle him to relief. Conley v. Gibson, 355 U.S. 41 (1957) .
Motions to dismiss under Rule 12(b), Fed.R.Civ.P. admit all well-

pleaded facts. Jones v. Hopper, 410 F.2d 1323 (10th Cir. 1969),

cert. denied, 397 U.S. 991 (1970). The allegations of the Complaint

must be taken as true and all reasonable inferences from them must

be indulged in favor of complainant. Olpin v. Ideal National Ins.

Co., 419 F.2d 1250 (10th Cir. 1969), cer. denied, 397 U.S. 1074 (1970).

While the Court agrees with Defendants that Plaintiffs'
complaint is somewhat vague and inadequately alleges how Defendants
may have violated the Fair Housing Act (and whether such vioclation,
if proven, is properly brought under the FTCA), the Court declines
to dismiss Plaintiffs' action based upon failure to comply with

Rule 8 standards.



(2) Failed to allege an actionable

duty which has been breached by the

Defendants, notably the Department
of Housing and Urban Development (HUD);

Here Plaintiffs fall into serious error. Title 28 U.S.C. §§
1346(b) and 2674 waive sovereign immunity "under circumstances
where the United States, if a private person, would be liable to
the claimant in accordance with the law of the place where the act
or omission occurred" and provide for liability "in the same manner
and to the same extent as a private individual under like
circumstances." Avala v. United States, 49 F.3d 607 (1l0th

Cir.1995). The applicable law regarding any issues of duty is "the

law of the place where the act or omission occurred." 28 U.S.C. §

1346(b). Franklin v. United States, 992 F.2d 1492 (10th Cir.1993).

Even if specific behavior is statutorily required of a federal
employee, the government is not liable under the FTCA unless state
law recognized a comparable liability for private persons. Ayala,
at 610. Further, the requirement of an analogous liability under
ctate law is not satisfied by mere allegations of breach of federal

statutes or regulations. Chen V. United States, 854 F.2d 622

(2nd.Cir.1988)

The Court concludes Plaintiffs have failed to state an
actionable cause under the FTCA and this action should therefore be
dismissed.

(3) Failed to bring such action
within the two-year time period
required by the statute of limitations
as set forth in 28 U.S.C. §2401(b);

Even assuming Plaintiffs had stated a cause of action under

the FTCA, it is the Court's view that Plaintiffs have failed to



timely file an administrative claim with the Government regarding
these claims. Plaintiffs, in their Complaint, allege they have been
aware of these conditions (different treatment of Black appraisers
by the Tulsa HUD office) since 1985. As attachments to the
Complaint Plaintiffs provide letters from HUD denying their $1
million dollar claims for alleged discrimination because of race in
the hiring of real estate appraisers. These letters are dated
January 18, 1995. It is inconceivable to the Court that these
potential claims have been pending since circa 1985.°2

pPlaintiffs have failed to file the instant action within the
two years allowed by 28 U.S5.C. § 2401 (b). Plaintiffs' allegation
of a continuing tort has, in the Court's view, no merit.

The Court concludes that Plaintiffs failed to timely bring the
instant action and the same should be dismissed for lack of subject
matter jurisdiction.

(4) The Court lacks jurisdiction over
the Secretary of HUD as a Defendant.

Again, even assuming Plaintiffs had stated a proper cause
under the FTCA, the only proper party would be the United States.
The Plaintiffs named as a Defendant the Secretary of HUD. Tort
claims under the FTCA must be brought against the United States and
not its agencies or agency heads. 28 U.S.C. § 1346(b); § 2679(a) .
These statutory provisions have been uniformly held to bar suit

under the FTCA against a federal agency eo nomino. Gilles v. United

States, 906 F.2d 1386 (10th Cir.1990). The Secretary of HUD should

z Neither Plaintiffs nor Defendants indicated in their
pleadings the exact dates Plaintiffs filed their respective
administrative claims.



be dismissed herein.

The Court concludes, for the reasons stated above, the

Plaintiffs' action herein should be and the same 1is hereby

DISMISSED.
IT IS SO ORDERED this _ ¥ day of-Novembery 1995.

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT S O ey
FOR THE NORTHERN DISTRICT OF OKLAHOMA '™ . 100
el p i

ZEBCO CORPORATION )
) Civil Action No. 93-C 837K
)
Plaintiff, )
)
v. ) o )
) fITLEIL
SHAKESPEARE COMPANY, )
) DEC 51995
Defendant. ) 3ichalrjd M. Lawrence, Court Clerk
ORDER OF DISMISSAL 13- DISTRICT COURT

-

This cause comes before the Court on the Stipulation for Dismissal with Prejudice
signed and executed by the attorneys for all parties in this cause, and upon consideration of
the record and such Stipulation , and the Court being otherwise advised,

IT IS HEREBY ORDERED that this action is hereby dismissed with prejudice, each

party to bear its own costs and attorneys’ fees.

o
Dated: /- 473

ENTER:

s/ TERRY C. KERN
United States District Judge




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA
REUBEN THOMAS,
Plaintiff,
No. 94-C-789-K /

vs.

RON WARD, et al.,

L I N i .

S1ILE
CEC =19

ORDER ichard M. Lawrence. Couneré
VS DISTRICT COLRT

Defendants.

On January 20, 1995, the Court granted Plaintiff twenty days
to submit the reguisite documents to proceed with service of
process-i.e. summons and marshal forms. As of the date of this
order, Plaintiff has yet to comply with the above order.

Accordingly, this actiocn is hereby DISMISSED for lack of

prosecution.

SO ORDERED THIS fi day of D‘C—Wk'/ , 1995.

yd

ENTERED | 31 ‘ER%’T

RRY C. K /4
UNITED STATES DISTRICT JUDGE

S



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

CONNIE ALLEN DEWEES,
Plaintiff, "'"U"L) L':T.! DG\Jf:t:T

vVS. No. 95-C-455-K

OKLAHOMA DEPARTMENT OF
CORRECTIONS,

— e M et Tt Yemt M e’ e S

Defendants.

Zichard M. Lawrence, Court Clart
(1.5, DISTRICT COURT

ORDER
On May 22, 1995, the Clerk of the Court notified Plaintiff
that he needed to submit a motion for leave to proceed in forma
pauperis and mailed him the requisite form. As of the date of this
order, Plaintiff has yet to comply with the above order.
Accordingly, this action is hereby DISMISSED WITHOUT PREJUDICE

for failure to pay the filing fee.

SO ORDERED THIS i day of DCW , 1995.

67{4%

TERRY C /KERN
UNITED STATES DISTRICT JUDGE




UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

FILED

DEC 4 199 /%\/

Richard M. Lawrencs

WILLIAM J. FROMM
) , Co
US. DISTRICT CCJUuF?TC!erk

Plaintiff,

V. No. 95-C-276-J \/

SHIRLEY S. CHATER, Commissioner of
Social Security,"

ENTERED ON DOCHET
-~
onre A5 92

P

Defendant.

ORDER*
Plaintiff, William J. Fromm, pursuant to 42 U.S.C. § 405(g), requests judicial
review of the decision of the Secretary denying Social Security benefits.® Plaintiff
asserts error because (1} the ALJ’s decision is not supported by substantial evidence,

and (2) the ALJ did not include all of Plaintiff’s impairments in the hypothetical

N Effective March 31, 1995, the functions of the Secretary of Health and Human Services

{"Secretary®) in social security cases were transferred to the Commissioner of Social Security. P.L, No.
103-296. Pursuant to Fed. R. Civ. P. 25(d}{1}, Shirley S. Chater, Commissioner of Social Security, is
substituted for Donna E. Shalala, Secretary of Health and Human Services, as the Defendant in this action.
Although the Court has substituted the Commissioner for the Secretary in the caption, the text of this Order
will continue to refer to the Secretary because she was the appropriate party at the time of the underlying
decision.

2\ This Order is entered in accordance with 28 U.S.C. § 636(c) and pursuant to the parties’ Consent

to Proceed Before United States Magistrate Judge.

3 plaintiff filed an application for disability and supplemental security insurance benefits on October

20, 1992. The application was denied initially and upon reconsideration. A hearing before an
Administrative Law Judge ("ALJ") was held October 19, 1993. R. at 45. By order dated July 6, 1994,
the ALJ determined that Plaintiff was not disabled. R. at 24-37. The Plaintiff appealed the ALJ’s decision
to the Appeals Council. On February 2, 1995 the Appeals Council denied Plaintiff’s request for review.
R. at 4.



question posed to the vocational expert. For the reasons discussed below, the Court
affirms the Secretary’s decision.
. PLAINTIFF’'S BACKG ND

Plaintiff was born November 5, 1948, and at the time of his hearing before the
ALJ was 44. R. at 50. Plaintiff is a high school graduate. A. at 57.

At his hearing on October 19, 1993, Plaintiff testified that he was in the Navy
from February 1, 1968 until December 1, 1971. R. at 57. From June 1982 until
June 1991 he was a motel manager and maintenance worker. R. at 53. Plaintiff also
worked as a cement finisher for a construction company AR. at 54. Plair;tiff testified
that his last day of work was December 3, 1991, and at that time he worked at
Western Publishing putting price stickers on books. Plaintiff worked forty hours per
week for about three months. R. af 52.

Plaintiff testified that he takes pain and nerve pills every night which sometimes
make him drowsy. R. at 62. Plaintiff stated that he has trouble sleeping, but sleeps
between six and fifteen hours after he falls asleep. R. at 62. Plaintiff testified that
he wakes up between eight and eleven in the morning, dresses himself, and sits in his
recliner. R. at 63. Plaintiff stated that he alternates between his recliner and bed A.
at 63-64.

According to Plaintiff, his doctors told him that he needs exercise. R. at 64.
Plaintiff tried to cook for exercise. Howevaer, he sometimes forgot to turn the stove
off when he was cooking, so he stopped. R. at 75. Plaintiff stated he can walk

about one-half of a block before he starts hurting, and that he tries to walk about five
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minutes at a time, lean on something, and then walk agéin. Plaintiff testified that
after about 15 minutes of standing he starts hurting, and he usually has to lay down
to relieve his pain. R. at 65. Plaintiff stated he can sit about 15 minutes before he
starts hurting. Plaintiff usually sits in his recliner. R. at 65. Plaintiff stated he can
lift five pounds, but that he cannot twist much or it hurts his back. A. at 66. Plaintiff
believes that he can lift a gallon of milk. A. at 66. Plaintiff believes that he could
probably walk one quarter of a mile if he pushed himself, but he stated his back would
start hurting. R. at 75-76. Plaintiff also stated that he drives once or twice a week,
about eight miles, into town. R. at 57. )

Plaintiff believes that his pain interferes with his concentration. R. at 67.
Plaintiff testified that he does not participate in very many social activities, that he
does not like people, and that he is depressed. R. at 67-68.

Pla‘intiff takes Limbritol for his nerves, which he states helps him. R. at 70.
Some of the medications he takes make him drowsy, but he has not asked his doctor
about this. R. at 71-72.

On May 15, 1991, Plaintiff was treated by Mike McGee, M.D., for sensorineural
loss due to noise exposure. The doctor noted that moderately loud sounds could
cause pain but would not ultimately harm Plaintiff. R. at 755.

On August 1, 1991, Plaintiff had surgery for a recurrent right inguinal hernia.
The surgery was performed by L.E. Speed, M.D. R. at 765.

On January 23, 1992, Plaintiff was admitted to Jan Phillips Episcopal Memorial

Medical Center for evaluation of back problems. An MRI scan of the lumbar spine
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revealed a herniated lumbar disc at the L5-S1 level. R. at 771. Plaintiff’s surgeon
was John Smithson, Jr., M.D., and Plaintiff’s surgery occurred on January 24, 1992.
R. at 171, 173. The doctor’s notes indicate that following surgery, Plaintiff showed
improvement. R. at 1771. Plaintiff was discharged on January 29, 1992. R at 171.

Dr. Smithson examined Plaintiff and noted that Plaintiff demonstrated moderate
discomfort, that he bore weight equally on both extremities, that he exhibited no
evidence of pelvic tilt, and that he was able to bend forward to 60 degrees. Dr.
Smithson also noted that Plaintiff exhibited low back discomfort, demonstr‘ated normal
muscular strength testing, and was able to ambulate on his heels and toes without
evidence of heel or foot drop. R. at 775. Dr. Smithson reported that, following the
surgery, Plaintiff had no apparent operative complications and appeared to tolerate the
procedure well. R. at 176-78.

On February 24, 1992, Plaintiff saw Dr. Smithson for a routine check-up
following his surgery. Dr. Smithson reported that Plaintiff demonstrated excellent
results from the surgery and had significantly improved. Dr. Smithson noted that
Plaintiff stated that his pre-operative back pain had resolved within one week of his
surgery. Plaintiff was permitted to return to work with the restriction of lifting no
more than fifty pounds. On April 10, 1992, Plaintiff reported routine stiffness and
soreness with increased activity, which his doctor noted as normal following surgery.
R. at 186. Plaintiff returned six weeks later and complained of a great deal of

recurrent low back pain, stiffness and soreness. The doctor noted that Plaintiff's
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symptoms were consistent with osteoarthritic discomfort, and Plaintiff was given a
prescription for Relafen. R. at 187. |

Plaintiff was examined by "Casey" K. Chan, M.D., on July 23, 1992. Dr. Chan
noted that Plaintiff’s bone scan on July 24, 1992 was normal, and he did not know
why Plaintiff was continuing to have back pain. R. at 191.

A July 17, 1992 CT of Plaintiff's lumbar spine was interpreted as normal. R.
at 204. A July 16, 1992 X-ray of Plaintiff’s lumbar spine indicated normal alignment
of Plaintiff’s vertebrae and normal disc space. R. at 205.

Plaintiff was examined by Kenyon K. Kugler, M.D., on January 4, 1993 for back
and leg pain. Dr. Kugler noted that Plaintiff walks with a normal gait, but had pain on
straight leg raising at 60 degrees. Dr. Kugler conciuded that Plaintiff continued to
have back pain in spite of a decompressive L5 iaminectomy in January 1992. R. at
213.

Griffith C. Miller, M.D., evaluated Plaintiff for a workers’ compensation claim
on April 10, 1992 and on August 21, 1992. After the April 1992 exam, Dr. Miller
concluded that Plaintiff was temporarily totally disabled and needed more treatment
from Dr. Smithson.® R. at 224. Following the August 1992 exam, Dr. Miller stated
that he had no opinion with respect to whether Plaintiff was temporarily disabled. Dr.
Miller additionally concluded that Plaintiff had an impairment of 20% to his left hand

due to injury. R. at 230.

M plaintiff’s last and final visit to Dr. Smithson was April 10, 1992, A. at 187.
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Plaintiff claims he is disabled due to back pain, tendinitis, difficuity with his left
wrist, a hernia, hearing difficulties, pain in the groin area, depression, and difficulty
sleeping. R. at 54. On September 6, 1994, Plaintiff noted that he had experienced
a slight improvement in his back and was now able to stand for over one hour at a
time and walk about one-half mile. Plaintiff also stated he was less moody and
depressed and that his sex life was beginning to improve. He additionally stated that
he still had difficuity sleeping, and was awakened by severe leg aches in the middle
of the night.

Il. STANDARD OF REVIEW

The Secretary has established a five-step process for the evaluation of social
security claims.® See 20 C.F.R. § 404.1520. Disability under the Social Security
Act is defined as the

inability to engage in any substantial gainful activity by

reason of any medically determinabie physical or mental
impairment . . . .

5 Step one requires the claimant to establish that he is not engaged in substantial gainful activity

(as defined at 20 C.F.R. §5 404.1510 and 404.1572). Step two requires that the claimant demonstrate
that he has a medically severe impairment or combination of impairments that significantly limit his ability
to do basic work activities. See 20 C.F.R. § 1521. If claimant is engaged in substantial gainful activity
{step one) or if claimant’s impairment is not medically severe (step two), disability benefits are denied. At
step three, claimant’s impairment is compared with those impairments listed at 20 C.F.R. Pt. 404, Subpt.
P, App. 1 (the "Listings™). a claimant’s impairment is equal or medically equivalent to an impairment in
the Listings, claimant is presumed disabled. If a Listing is not met, the evaluation proceeds to step four,
where the claimant must establish that his impairment or the combination of impairments prevents him from
performing his past relevant work. A claimant is not disabled if the claimant can perform his past work.
If a claimant is unable to perform his previous work, the Secretary has the burden of proof (step five} 10
establish that the claimant, in light of his age, education, and work history, has the residual functional
capacity ("RFC"} to perform an alternative work activity in the nationa! economy. If a claimant has the RFC
to perform an alternate work activity, disability benefits are denied. See Bowen v, Yuckert, 482 U.S. 137,
140-42 {1987); Williams v. Bowen, 844 F.2d 748, 750-51 {10th Cir. 1988).
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42 U.S.C. § 423(d){(1}{A). A claimant is disabled under the Social Security Act only
if his

physical or mental impairment or impairments are of such

severity that he is not only unable to do his previous work

but cannot, considering his age, education, and work

experience, engage in any other kind of substantial gainful

work in the national economy. . . .
42 U.S.C. § 423{d)}{(2)}(A).

The Secretary’s disability determinations are reviewed to determine (1) if the
correct legal principles have been followed, and (2) if the decision is supported by
substantial evidence. See 42 U.S.C. § 405(g); Bernal v. Bowen, 851 F.2d 297, 299
{10th Cir. 1988); Williams, 844 F.2d at 750.

The Court, in determining whether the decision of the Secretary is supported

by substantial evidence, does not reweigh the evidence or examine the issues de

novo. Sisco v. United States Dept. of Health and Human Services, 10 F.3d 739, 741

(10th Cir. 1993). The Court will, however, meticulously examine the entire record.
Williams, 844 F.2d at 750.

"The finding of the Secretary as to any fact, if supported by substantial
evidence, shall be conclusive.” 42 U.S.C. § 405(g). Substantia! evidence is that
amount and type of evidence that a reasonable mind will accept as adequate to
support a conclusion. Richardsonv. Perales, 402 U.S. 389, 401 {1971); Williams,
844 F.2d at 750. In terms of traditional burdens of proof, substantial evidence is

more than a scintilla, but less than a preponderance. Perales, 402 U.S. at 401.
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Evidence is not substantial if it is overwhelmed by other evidence in the record.
Williams, 844 F.2d at 750.
1] E ALJ'S DECISION

in this case, the ALJ determined that Plaintiff could perform his past relevant
work as a desk clerk or his past temporary job of piacing price tags on books. The
ALJ determined that although Plaintiff did have back pain, Plaintiff retained the
residual functional capacity to perform work except for work involving lifting greater
than twenty pounds and was not disabled.

IV. REVIEW
Substantial Evidence

Plaintiff initially asserts that the record lacks substantial evidence to supportthe
ALJ’s decision. Plaintiff asserts that a variety of impairments, including back pain, left
wrist pain, groin pain, recurrent hernia, depression, and an inability to sieep, have
prevented him from working.

Back Pain

Plaintiff’s records reveal a history of complaints of back pain. On January 23,
1992, Plaintiff was admitted for evaluation of his back complaints. An MRI scan of
his lumbar spine revealed a herniated lumbar disc at the L5-S1 level. R. at 777. Dr.
Smithson operated on Plaintiff on January 24, 1992, and following the surgery,
Plaintiff improved. R. at 771. Plaintiff was discharged on January 29, 1992. A. at
171. During a routine check-up on February 24, 1992, Dr. Smithson reported that

Plaintiff demonstrated excellent results from the surgery and had significantly
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improved. Dr. Smithson released Plaintiff to return to work with the restriction of
lifting no more than fifty pounds.

On April 10, 1992, Plaintiff reported stiffness and soreness with increased
activity. His doctor noted that such soreness was normal following surgery. A. at
186. Plaintiff returned six weeks later and noted a great dea! of recurrent low back
pain, stiffness and soreness. The doctor noted that Plaintiff’'s symptoms were
consistent with osteoarthritic discomfort, and Plaintiff was given a prescription for
Relafen. R. at 187.

Subsequent examinations of Plaintiff revealed no explanation for‘any further
back discomfort. On July 23, 1992, Dr. Chan noted that Plaintifi’s July 24, 1992
bone scan was normal, and he did not know why Plaintiff was continuing to have
back pain. R. at 197. A July 17, 1992 CT of Plaintiff’s lumbar spine was interpreted
as normal. R. at 204. A July 16, 1992 X-ray of Plaintiff's lumbar spine indicated
normal atignment of Plaintiff’s vertebrae and normal disc space. R. at 205.

An RFC Assessment on November 9, 1992 indicated that Plaintiff could
occasionally lift fifty pounds, frequently lift 256 pounds, stand about six hours in an
eight hour day, sit about six hours in an eight hour day, and push/pull an unlimited
amount. R. at 106. In addition the doctor noted that Plaintiff took his pants off with
ease, that Plaintiff’s forward flexion indicated no evidence of pain, and that Plaintiff
exhibited a full range of motion with both hips and knees. R. at 7106-7107.

The legal standards for evaluating pain are outlined in 20 C.F.R. §§ 404.1529

and 416.929, and were addressed by the Tenth Circuit Court of Appeais in Luna v.
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Bowen, 834 F.2d 161 (10th Cir. 1987). First, the asserted pain-producingimpairment
must be supported by objective medical evidence. Id. at 163. Second, assuming all
the allegations of pain as true, a claimant must establish a nexus between the
impairment and the alleged pain. "The impairment or abnormality must be one which
‘could reasonably be expected to produce’ the alleged pain.”™ Id. Third, the decision
maker, considering all of the medical data presented and any objective or subjective
indications of the pain, must assess the claimant’s credibility.
(1}f an impairment is reasonably expected to produce some
pain, allegations of disabling pain emanating from that -
impairment are sufficiently consistent to require
consideration of all relevant evidence.
Id. at 164.

Initially, the ALJ summarized Luna and its requirements, Plaintiff’s medical
record, and Plaintiff’s testimony. R. at 29-23. The ALJ noted that Plaintiff was
taking medication, but had relatively no side effects although Plaintiff did testify that
the medication which he took at night made him drowsy. R. at 33. The ALJ also
observed that Plaintiff had not followed the recommended exercise therapy.®* R. at
33. In addition, the only functional limitation placed upon Plaintiff by his surgeon was
that he not lift over fifty pounds.” The ALJ noted that Plaintiff's testimony regarding

his lack of daily activities "wouid certainly lend itself to deconditioning, however,

there is no record of any muscle atrophy.” R. at 34.

8 Plaintiff testified that exercise caused him pain.

' plaintiff’s surgeon included this statement on Plaintiff’s initial visit. Plaintitf’s record indicates that

his condition deteriorated, to a limited degree, following his initial visit. A. at 186-87.
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The ALJ additionally concluded that Plaintiff’s testimony was not fully credible.
The ALJ observed that Piaintiff’s statements regarding his daily activities were
inconsistent with the record, and that although Plaintiff testified that he eats well and
reclines all day, the record does not indicate that Plaintiff has gained a significant
amount of weight.®* R. at 34.

Plaintiff asserts that the AL.J erred by not finding that Plaintiff was disabled due
to pain, and by discounting Plaintiff’s complaints of pain. However, the mere
existence of pain is insufficient to support a finding of disability. The pfin must be
considered "disabling.” Gosset v, Bowen, 862 F.2d 802, 807 (10th Cir. 1988).

Disability requires more than mere inability to work without

pain. To be disabling, pain must be so severe, by itself or

in conjunction with other impairments, as to preclude any

substantial gainful employment.
Id. Furthermore, credibility determinations by the trier of fact are given great
deference. Hamilton v. Secretary of Health & Human Services, 961 F.2d 1495 {10th
Cir. 1992).

The ALJ’s determination that Plaintiff’s back pain did not preclude him from
engaging in light work is supported by substantial evidence.

Ear Pain

On May 15, 1991, Plaintiff was examined by Mike McGee, M.D., for noise

exposure and tinnitus.® Dr. McGee concluded that "the pain he experiences will not

B Therecord does indicate that Plaintiff’s weight fluctuated between approximately 190 pounds and

215 pounds.
B Tinnitus is "a subjective ringing or tinkling sound in the ear.” Taber’s Cyclopedic Medical
Dictionary 2000 (17th ed. 1993).
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really ultimately harm him.” R. at 155. Masking and sound barrier protection was
recommended, and Plaintiff was requested to check back in two years, "or Sooner
should he have any other problems.” R. at 155. The ALJ notes that no other records
document Plaintiff’s ear pain or hearing loss, nothing indicates that Plaintiff ever
returned to Dr. McGee, and no doctors reported that Plaintiff had any difficulty
hearing or understanding. R. at 27. The ALJ’s conclusion that Plaintiff's ear
impairment is not severe enough to preclude Plaintiff from engaging in substantial
gainful activity is supported by substantial evidence.
Left Wrist

Plaintiff asserts that he has pain and decreased gripping ability in his left thumb
and wrist. Plaintiff was examined for a worker’s compensation claim by Griffith C.
Miller, M.D., on April 10, 1992 and on August 21, 1992. In his April report, Dr. Miller
makes no mention of any impairment to Plaintiff’s left wrist or thumb, but concludes
that due to back pain Plaintiff is temporarily totally disabled. R. at 223-24. In his
August report Dr. Miller noted that he had no opinion regarding Plaintiff’s temporary
disability. Dr. Miller also noted that Plaintiff has pain in his left thumb with decreased
gripping ability and determined Plaintiff had a 20% impairment to his left hand. R. at
230.

The ALJ correctly observed that Plaintiff’s medical records contain no other
evidence of an impairment to his left wrist. A. af 27. Plaintiff’'s May 17, 1993
application does not list his left wrist impairment as a reason for his inability to work.

R. at 120. An RFC Assessment conducted on November 9, 1992, by N. Berner,
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M.D., indicates that Plaintiff has no restrictions on reaching, grabbing, or handling
(including fine and gross manipulation).l R. at 108. This RFC Assessment was
affirmed after a second review by J. Perkins, M.D., on April 18, 1993. The ALJ’'s
conclusion that Plaintiff’s ability to work was not diminished by a wrist impairment
is supported by substantial evidence.
Hernia

Plaintiff had surgery for recurrent right inguinal hernia on August 1, 1991.
However, as correctly noted by the ALJ, Plaintiff's records do not indicate that he
was ever treated for additional problems related to the surgery, or that th; hernia has
caused additional problems for Plaintiff. The ALJ’s conclusion that Plaintiff’'s prior
treatment for a hernia did not preclude his present ability to work is supported by
substantial evidence.

Mental Impairment

Plaintiff alleges that he is depressed, unable to sleep properly, unable to handle
stress, and dislikes being around peopie. Plaintiff initially claimed anxiety and
nervousness in 1989. R. at 234. Plaintiff testified that he was once referred to a
psychiatrist by the VA hospital, but because the VA psychiatrist merely took several
coffee breaks and handed him a list of civilian doctors he decided that an appointment
with a psychiatrist would not be worth it. R. at 79-80. Plaintiff’s medications lists

indicate that Plaintiff takes medication for depression.'® R. at 70.

10\ pintiff testified he was taking Limbitrol for depression, and the ALJ notes that Plaintiff took

Elavil. R. at 16, 29, 152, 213. Elavil is the trade name for amitriptyline hydrochioride, an antidepressant,
See Taber’s Cyclopedic Medical Dictionary 62, 611 {17th ed. 1993}).
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The ALJ correctly notes that the record contains very little evidence to
substantiate Plaintiff’'s asserted mental impairment. R. at 28-29. The ALJ determined
that Plaintiff does not have a medically determinable mental impairment and concluded
"that the medication relieved the claimant of his situational depression in that there
is no evidence that he has ever sought further evaluation or treatment . . . ." R. at
29.

At Step four, the claimant has the burden of proof to establish a medically
determinable impairment. The ALJ determined that the Plaintiff had not established
the existence of a mental impairment, and that conclusion is supported b\; substantial
evidence,

Hypothetical Question to Vocational Expert

Plaintiff additionally alleges that the ALJ erred by presenting flawed
hypothetical questions to the vocational expert. However, a decision at Step four of
the evaluation process, that a claimant can return to his past relevant work, does not
require the consultation of a vocational expert. See Glenn v. Shalala, 21 F.3d 983,
988 (10th Cir. 1994).

Plaintiff asserts that the ALJ failed to include in the hypothetical question posed
to the vocational expert the additional limitations that Plaintiff's medication makes him
sleepy, that Plaintiff has mental problems, and that Plaintiff’s fingers were numb.
However, an ALJ is not required to accept all of a plaintiff’s testimony with respect
to restrictions as true. The ALJ only need pose the restrictions to the vocational

expert which the ALJ accepts as true. Talley v. Sullivan, 908 F.2d 585, 588 {10th
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Cir. 1990). In addition, credibility determinations by the trier of fact are given great

deference on review. Hamilton v. Secretary of Health & Human Services, 961 F.2d

1495 (10th Cir. 1992).

The hypothetical posed by the ALJ was proper. The ALJ noted that although
Plaintiff takes medication, the proper use of such medication "would not preclude him
from functioning.”™ R. at 85. In addition, the ALJ determined that Plaintiff’'s
wrist/hand impairment, and Plaintiff’s mental impairment were not supported by the
record. Considering Plaintiff's medical record and the ALJ's determinations, the

hypothetical posed by the ALJ adequately included Plaintiff’s restrictions.

Accordingly, the Secretary’s decision is AFFIRMED.

Dated this ﬁ day of December 199
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UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

WILLIAM J. FROMM,

Richard M. Lawrence,
U.S. DIBTRICT QS%U&ITCIGH(

No. 95-C-276-3 .~

Plaintiff,
V.

SHIRLEY S. CHATER, Commissioner of
Social Security,"

——r et ol e Tt st et S S et

ENTERED ON DGO

Defendant.

JUDGMENT
This action has come before the Court for consideration and an Order affirming
the decision of the Secretary has been entered. Judgment for the Defendant and

against the Plaintiff is hereby entered pursuant to the Court’s Order.

It is so ordered this é day of December 1995.

" T

Sam A. Joyner /
United States Magigtrate Judge

VEffective March 31, 1995, the functions of the Secretary of Health and Human Services {"Secretary”)
in social security cases were transferred to the Commissioner of Social Security. P.L. No. 103-296.
Pursuant to Fed. R. Civ. P. 25{d){1), Shirley S. Chater, Commissioner of Social Security, is substituted for
Donna E. Shalala, Secretary of Health and Human Services, as the Defendant in this action. Although the
Court has substituted the Commissioner for the Secretary in the caption, the text of this Order will continue
to refer to the Secretary because she was the appropriate party at the time of the underlying decision.
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

L3V ERED ON DOCRET

.éﬁ?F:LZNfXE;;%qjig

AMERICAN STATES INSURANCE COMPANY,
an Indiana corporation,

Plaintiff,

Case No. 94-C-108-H /

FILER

DEC 4 1995 /%,ﬂ_/

Richard M. Lawrence, Cilerk

U. 8. DIS
NORTHERK DFS%iEF& OCOUHT

V.

MICHAEL SHUE DeCORTE and CHERYL
DeCORTE,

L B &

Defendants.

JUDGMENT KLAHOMA

This Court entered an order on November 13, 1995 granting
summary judgment in favor of Plaintiff American States Insurance
Company .

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that judgment is

hereby entered for the Plaintiff and against the Defendants.

ez

Sven’ Erik Holmes
United States District Judge

IT IS SO ORDERED.

7
This 7 day of Decewber, 1995.




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

E¥EED ON DOCKET

pere A5 g5

PAUL E. HOCKETT,

Plaintiff,

Case No. 92-C-437-H V//

o L oas lil iuj é%L/
DEC 21995 *

taheid M. Lawrence, Clerk
Rich2ld N TRICT COURT

CRQIHERR DISTRICT QF AVTARNY

V.

SUN COMPANY, INC. (R&M);
and SUN COMPANY, INC.,
RETIREMENT PLAN;

e St e Y Yot et S e M e W

Defendants.

JUDGMENT

This Court entered an order on October 18, 1995 awarding
Plaintiff restitution in the amount of $184,256.91, plus a bonus
amount of $14,133.33, with interest and reasonable attorneys fees.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that judgment is

hereby entered for the Plaintiff and against the Defendant.

Sveén Erik Holmes
United States District Judge

IT IS SO ORDERED.

) ﬁ//%!
This day of December, 1995.

\ W’k



FILED

IN THE UNITED STATES DISTRICT COURT DEC - 4 1335

FOR THE NORTHERN DISTRICT OF OKLAHOMA
. r:haﬂdﬁM.Dll_g]\y‘g‘?gc_:rebgourg Cle
DR. RODRIGO RAMIREZ, and 3. URT

MS. BARBARA SNOW,
Plaintiffs,

vs. v////
Case No. 91-C-6B1-B
OKLAHOMA DEPARTMENT OF
MENTAL HEALTH, and
DANIEL CLUTE, and

GERALD D. GOODNER, and
WOODROW PENDERGRASS, and
NANCEY PRIGMORE, and

BOB LeFLORE,

g per e e ,,..: RN
Ei\!!{.«c y B )

- {}EC \} y tgub

AT

-

N et et Mt et et e e et e’ e s st Mt Ml et

Defendants.
ORDER

NCOW on this 65/ day of ,1C2{;¢f;-c , 1995, this matter

comes on for hearing pursuant to the Joint Stipulation of Dismissal

and Application for Dismissal With Prejudice of the parties hereto.
The Court, being fully advised in these premises, finds that the
Application should be granted.

IT IS THEREFORE ORDERED that this cause is dismissed with

prejudice. 2

UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT _
FOR THE NORTHERN DISTRICT OF OKLAHOMA  ENTERED OGN DOGKET

ome [2m5- 057
Case No. 94—C—628-H/

NORMA CALHOUN

Plaintiff,
V.

LIVING CENTERS OF AMERICA,
INC., a foreign corporation;
LIVING CENTERS OF TEXAS, INC.,
a foreign corporation, d/b/a
REGENCY PARK NURSING HOME;
FLORENCE ALEXANDER

FILED
IN OPEN COURT [
DEC 4 1335 g/ék
Richard M. Lawrence, Clerk
U. S. DISTRICTLOURT
NORTHERN BISTRICT OF OKLAHOMA

et St Nt Mt et et e S S St S e St

Defendants.

JUDGMENT

This action came on for consideration before the Court, the
Honorable Sven Erik Holmes, United States District Judge,
presiding, and the issues having been duly heard, and a decision
having been duly rendered in favor of Plaintiff.

IT IS THEREFORE ORLCERED that Defendants make payment ¢to

o

Sven Erik Holmes
United States District Judge

Plaintiff in the amount of §15,000.
IT IS SO ORDERED.

g
Thisg 2 day of December, 1995.




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

[T akat Aad ol

BARTIN PIPE AND PILING SUPPLY,

LA S - -y b 3o T
MENF Us\i i

) o —
LTD., ) . [ﬁ{/ 5 A
) P R n«—.v,*va-vﬂt—m
Plaintiff, )
) /
V. } Case No. 94-CV-107-H
)
CHRIS WATSON and RICHARD )
ERTCKSON, ) i
Defendants. ) ) L
gL
JUDGMENT FIORTHERN IS+ NF nﬁ?ﬂﬁﬁ

This action came on for consideration before the Court, the
Honorable Sven Erik Holmes, United States District Judge,
presiding, and the issues having been duly heard, and a decision
having been duly rendered in favor of Plaintiff Bartin Pipe and
Piling Supply, Ltd. ("Plaintiff"), and Cross-Claimant Richard
Erickson.

IT IS THEREFORE ORDERED that Defendant Chrigs Watson make
payment to Plaintiff in the amount of $50,000, that Defendant
Richard Erickson make payment to Plaintiff in the amount of
$100,000, and that Defendant Chris Watson make payment to Cross-
Claimant Richard Erickson in the amount cof $2,483.50.

IT IS SO ORDERED.

4
This 2 day of Decewmber, 1995.

SvenlErik Holmés
United States District Judge



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA IP

JULIE L. ANDERSON, SHANTELL
JOHNSON, NEISHA BYERS, and
EBONY NASH TAYLOR,

Plaintiffs,

V. Case No. 93-C-755-H

Case No. 94-C-84-H

DEe
‘??Mr M. L 1935 Zkk/

S. Dis
A

WORLD PUBLISHING COMPANY, (CONSOLIDATED)
an Oklahoma corporation,
and NEWSPAPER PRINTING
CORPORATION, an Oklahoma ENTERED ON DOCKET
corporation, o 'a‘_g’qs’
oy S
Defendants. DT Es

JUDGMENT

This action came on for consideration before the Court, the
Honorable Sven Erik Holmes, United States District Judge,
presiding, and the issues having been duly heard, and a decision
having been duly rendered in favor of Plaintiffs.

IT IS THEREFORE ORDERED that Defendants make payment to
Plaintiff Julie L. Anderscn in the amount of $69,000, that
Defendants make payment tc Plaintiff Shantell Johnson in the amount
of 566,000, that Defendants make payment to Plaintiff Niesha Byers
in the amount of $35,000, and that Defendants make payment to
Plaintiff Ebony Nash Taylor in the amount of $35,000.

IT IS SO ORDERED.

, e
This & day of December, 1995.

Svert Erik Holmes
United States District Judge



TN THE UNITED STATES DISTRICT COURT FOR THE F I L E D

NORTHERN DISTRICT OF OKLAHOMA
DEC 1~ 1995

Richard M. Lawrence,
Uu.s. DSTMGTCOUR

Case No. 95-C-833-BU ///'

SHERRELL JULIAN,

Plaintiff,
vs.
HEA MANAGEMENT GROUP, INC.,

d/b/a CARE NURSING CENTER;:
and PATTI HENSON,

-

Mt T S et Mt e e Tt M’ T ot

ENTLH‘J‘w
04 \995

LI

Defendants.

onre D Y
ORDER *

This matter comes before the Court upon the Motion to Dismiss
filed by Plaintiff, Sherrell Julian, wherein Plaintiff requests the
Court to dismiss this matter with prejudice due to the settlement
of this matter by the parties. Upon due consideration, the Court
finds that the motion should be granted.

Accordingly, the Motion to Diesmiss (Docket Entry #3) is hereby

GRANTED. This action is hereby DISMISSED WITH PREJUDICE.

Entered this / day of December, 1995.

M chel Bunge

MICHAEL BURRAGE
UNITED STATES DISTRICT JUDGE

Clerk
T



'?'"\‘
IN THE UNITED STATES DISTRICT COURT -1 I, -IB
FOR THE NORTHERN DISTRICT OF OKLAHOMA

-2 1 - 1995
i
RANDY W. DUMIGAN, ,‘,"“afd M, Lawrent:e otk

'STRIC
LN -‘i[i’N GFSTRI'U OF UK?A{HJOF}J-E
Plaintiff,

No. 95-C-1132-BU 4////

vs.

ED WALKER, et al.,

[ e e

Defendants.

ENTERED ON DOCKET -

ORDER 0eC 04 1995
DATE
Oon November 15, 1995, the Clerk of the Court notified

Plaintiff that he needed to submit a motion for leave to proceed in
forma pauperis and mailed him the requisite form. On November 29,
1995, the above correspondence was returned to the Court with the
following notation: "Return to Sender."

Accordingly, this action is hereby DISMISSED WITHOUT PREJUDICE

for failure to pay the filing fee.

T
SO ORDERED THIS [ %' day of _ alloe- , 1995.

N\\@LWQ%\N\N\%

MICHAEL BURRAGE
UNITED STATES DISTRICT JUDGE




UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

CLIFFTON TARVER for F I L E D

PRENTICE S. TARVER, a minor,
Plaintiff,
V.

No. 94-C-826-J

SHIRLEY S. CHATER, Commissioner of
Saocial Security,”

B T e I i

LT ON DOCHET

N A

Now before the Court is Plaintiff, Prentice S. Tarver’s, appeal of the Secretary’s

Defendant.

ORDER?

decision denying him Children’s Supplemental Security Income ("SSI”) benefits.*
Plaintiff alleges that he is entitled to SSI benefits because he is disabled as a result of
a seizure disorder. Plaintiff argues that the ALJ’s decision to deny him benefits is not

supported by substantial evidence, as a whole, because the ALJ erred by relying on

V' Effective March 31, 1995, the functions of the Secretary of Health and Human Services

("Secretary”) in social security cases were transferred to the Commissioner of Social Security. P.L. No.
103-296, the Social Security Independence and Program Improvements Act of 1994. Pursuant to Fed. R.
Civ. P. 25(d)(1)}, Shirley S. Chater, Commissioner of Social Security, is substituted for Donna E. Shalala,
Secretary of Health and Human Services, as the Defendant in this action. Although the Court has
substituted the Commissioner for the Secretary in the caption, the text of this Order will continue to refer
to the Secretary because she was the appropriate party at the time of the underlying decision.

2! Tnis Order is entered in accordance with 28 U.S.C. § 636(c} and pursuant to the parties’ Consent

to Proceed Before United States Magistrate Judge, filed May 286, 1995,

3 Plaintiff filed his application for benefits on June 24, 1982, [R. ar 174-771. The application was
denied by the Secretary on September 22, 1992, [A. at 185-87]. Plaintifi’s request for reconsideration
was denied on January 26, 1993, [R. at 193-95]. A hearing before an Administrative Law Judge ("ALJ"}
was held on November 10, 1993. [R. at 7157-172]. Plaintiff was represented by counsel at this hearing.
By an order dated September January 7, 1994, the ALJ denied Plaintiff's benefit application. [R. at 130-
139]. Plaintiff submitted additional medical evidence to the Social Security Administration Appeals Council
and requested review of the ALJ's decision. [R. at 6-729]). The Appeals Council denied Plaintiff's request
for review on July 8, 1994, {R. at 4-5]. Plaintiff has, therefore, exhausted his administrative remedies and
he is entitled to bring this action seeking judicial review of the ALJ’s decision, 42 U.S.C. 5§ 405{g) &
1383{cH3).



medical evidence older than 12 months from the date of the ALJ’s decision. Plaintiff
also argues that the following specific determinations made by the ALJ are not
supported by substantial evidence: {1) that Plaintiff's seizure disorder is controlled by
medication, and (2) that the adverse side effects of Plaintiff’'s medication do not
significantly limit Plaintiff’s ability to function independently, appropriately, and
effectively in an age-appropriate manner. For the reasons discussed below, the

Secretary’s decision is AFFIRMED.

I. PLAINTIFF’'S BACKGROUND

-

At the time of the hearing below, Plaintiff was a six year old boy in the first
grade. R. at 154. Plaintiff has been diagnosed with a seizure disorder. Plaintiff's
seizures seem to occur primarily at night. R. at 244-47, 253. It is undisputed that
Plaintiff's most severe seizures manifest themselves as follows: (1} Plaintiff has pain
and or numbness in his right leg, (2) Plaintiff’s right side begins to shake, {3) Plaintiff
may become unstable and fall, (4) Plaintiff bites the inside of his mouth, and (b}
Plaintiff occasionally looses consciousness. R. at 160-62, 209.

From approximately the age of 18 months to age four, Plaintiff has been
admitted to the hospital on four separate occasions for febrile seizures. "Febrile”

seizures are seizures that relate to or are caused by high fever.* Plaintiff's medical

4 Tabor's Cvyclopedic Medical Dictionary (17th ed. 1993) defines "febrile” to mean "feverish.” Id.

at 715. Tabor's describes "febrile convulsions™ as follows:

About three to five percent of children will experience a convulsion
associated with fever. Most will have this in the period between 6 months
and two to three years of age. Febrile convulsions are rare after age of six
to eight. Boys are more susceptible than girls to this type of convulsion.
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records indicate that during this period, he suffered from chronic infection of his
middle ear (otitis media)® and upper respiratory infecfions. These infections
apparently caused high fevers, resulting in febrile seizures.?

Plaintiff was last hospitalized at St. John’s on February 16, 1992 as a result
of a seizure. R. at 220-230. This time, however, Plaintiff was not running a fever.
As a result of his February 1992 hospitalization for non-febrile seizure activity, Plaintiff
was seen by Harley B. Morgan, M.D. Dr. Morgan is a neurologist with a pediatric
specialty. Dr. Morgan notes that Plaintiff had suffered from febrile seizures in the past
and concludes that Plaintiff may have developed a partial’ epilepsy unassociated
with fever. R. at 244-45. John Kramer, M.D., on his report discharging Plaintiff from
St. John’s on February 18, 1992 also gave the following assessment: "seizure
disorder, cause undetermined, often called epilepsy.” R. at 229-30.

Dr. Morgan’s and Dr. Kramer’s diagnoses are supported by diagnostic testing.

On March 26, 1992, Dr. Morgan hooked Plaintiff up to an EEG. The EEG report was

51 See Tabor’s Cyclopedic Medical Dictionary 1388 (17th ed. 1993).

8 Plaintitf was hospitalized on December 12, 1988 at Stuttghart Memorial Hospital in Stuttghart,

Arkansas. R. at 263. Plaintiff was hospitalized on June 29, 1989 and July 17, 1989 at St. John Medical
Center (St. John’s) in Tulsa Oklahoma. A. at 304-309. Plaintitf was also hospitalized on March 26, 1990
at St. Francis hospital in Tulsa Oklahoma. R. at 74-18. The records from these hospitalizations indicate
that Plaintiff was hospitalized each time for febrile seizures that were the result of a high fever caused by
infection.

71 partial seizures begin focally with a specific sensory, motor, or psychic aberration that reflects
the affected part of the cerebral hemisphere where the seizure originates.” The Merck Manual 1437 (16th

ed. 1992).
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abnormal. It was suggestive of "benign rolandic epilepsy.”™ R. at 246-47. Dr.
Mérgan conducted a second EEG almost one year later on March 3, 1993. This EEG
was "mildly" abnormal and still suggestive of seizures. R. at 253.
II. STANDARD OF REVIEW

The Court’s review of the ALJ's decision is limited to determining (1) whether
the ALJ’s factual findings are supported by substantial evidence, and {2) whether the

ALJ applied the correct legal standards. 42 U.S.C. §§ 405(g) & 1383(c}{3); Bernal

v. Bowen, 851 F.2d 297, 299 (10th Cir. 1988); Williams v. Bowen, 844 F.2d 748,
750 (10th Cir. 1988). The Court will not undertake a de novo review of the evidence.

Sisco v. U.S. Dept. of Health_and Human Services. 10 F.3d 739, 741 (10th Cir.

1993). The Court will, however, meticulously examine the entire record. Williams,
844 F.2d at 750.

Substantial evidence is that amount and type of evidence that a reasonable
mind will accept as adequate to support a conclusion. Richardson v. Perales, 402
U.S. 389, 401 (1971): Williams, 844 F.2d at 750. In terms of traditional burdens of
proof, substantial evidence is more than a scintilla, but less than a preponderance,

Perales, 402 U.S. at 401. Evidence is not substantial if it is overwhelmed by other

evidence in the record. Williams, 844 F.2d at 750.
While evaluating medical evidence, more weight will be given to evidence from

a treating physician than will be given to evidence from a consuiting physician

8/ *Benign rolandic epilepsy” is defined as "a self-limited, autosomal dominant disorder of childhood

consisting of partial seizures manifested by facial movements and grimaces, often followed by [convulsive
twitching of the musclesl.” Dortand’s Medical Dictionary 566 & 1719 (28th ed. 1984).
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appointed by the Secretary or a physician who merely reviews medical records
without examining the claimant. Williams, 844 F.2d at 757-58; Turnerv. Heckler,
754 F.2d 326, 329 {10th Cir. 1985). A treating physician’s opinion may be rejected,
however, "if it is brief, conclusory, and unsupported by medical evidence.” Frey v.
Bowen, 816 F.2d 508, 513 (10th Cir. 1987). If the ALJ disregards a treating
physician’s opinion, he must set forth "specific, legitimate reasons” for doing so.
Byron v. Heckler, 742 F.2d 1232, 1235 (10th Cir. 1984).

. SUFFICIENCY OF THE MEDICAL RECORD

-

Plaintiff argues that the ALJ erred because his decision is not based on a
current medical record. Plaintiff points to 42 U.S.C. § 423(d){5){B}®¥ and its
requirement that a decision to deny Social Security benefits must be based on "a
complete medical history of at least the preceding twelve months. . . ." I1d. This
language is ambiguous because it does not specify what date or event the twelve
month period must precede. The time period referred to by 8 423(d){5)(B) could be
either the twelve month period prior to the date an application for benefits is filed or
the twelve month period prior to the date a decision to deny benefits is rendered. The
difference in the time periods produced by either of these options is significant
because there is often a long delay between an application for benefits and a decision

to deny benefits.

9 pursuant to 42 U.S.C. § 1383{c}(3), the requirements of § 423(d} are specifically made applicable
to SSI cases.
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The Secretary has adopted a regulation that resolves the ambiguity in §
423(d)(5)(B). The pertinent regulation provides as follows:

Before we make a determination that you are not disabled,
we will develop your complete medical history for at least
the 12 months preceding the month in which you file your

application. . . .

20 C.F.R. §8 404.1512(d) & 416.912(d) {emphasis added).

Congress has delegated to the Secretary broad power to adopt regulations
“which are necessary or appropriate” to carry out the disability determination
provisions of the Social Security Act. 42 U.S.C. §§ 405(a) & 1383(d){(1): Thus, this
Court must accord deference to the Secretary’s interpretation of the Social Security
Act. The Court’s review of a regulation "is limited to determining whether the
regulations are arbitrary and capricious or are inconsistent with the statute.” Everhart

v. Bowen, 853 F.2d 1632, 1535 (10th Cir. 1988}, rev’'d on other grounds, 494 U.S.

83 (1990). See also Sullivan v, Zebley, 493 U.S. 521, 528 {1990}. Under the

circumstances presented by this case, the Court finds no evidence that § 404.1512(d)
or § 416.912(d} are arbitrary, capricious, or inconsistent with 42 U.S.C. 8
423(d)(5)(B}). Given the fact that a determination of disability is to be made as of the
time an application for benefits is filed, measuring the twelve month period described
in § 423(d)}{5)(B) from the date of application is reasonable. The Court finds
absolutely no requirement that the ALJ update the medical record to the time of
hearing, as Plaintiff seems to argue. See Luna v. Shalala, 22 F.3d 687, 692-93 (7th

Cir. 1994}
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Plaintiff’s application for benefits was filed on June 24, 1992. The medical
record§ in Plaintiff’'s file span from December 1988 to January 1993. Thus, the
record for the twelve month period preceding the date Plaintiff filed his application
was adequately developed. Furthermore, there is nothing in the record which
suggests that any additional recaords even exist.

IV. THE STANDARDS APPLICABLE TO EVALUATION OF DISABILITY IN CHILDREN

A person may obtain SSI benefits (1) if his financial resources are below a

certain level, and (2) if he is aged, blind or disabled. 42 U.S.C. § 1382. Under the

-

SSI subchapter of the Social Security Act, an individual will be considered disabled

if he is unable to engage in any substantial gainful activity
by reason of any medically determinable physical or mental
impairment which can be expected to result in death or
which has lasted or can be expected to last for a
continuous period of not less than twelve months {or.in the
case of an individual under the age of 18, if he suffers from
any medically determinable physical or mental impairment
of comparable severity).

42 U.S.C. § 1382c(a)(3)(A) (emphasis added).

[(A]n individual shall be determined to be under a disability
only if his physical or mental impairment or impairments are
of such severity that he is not only unable to do his
previous work but cannot, considering his age, education,
and work experience, engage in any other kind of
substantial gainful work which exists in the national
economy, regardiess of whether such work exists in the
immediate area in which he lives, or whether a specific job
vacancy exists for him, or whether he would be hired if he
applied for work.

Id. at § 1382c{a)(3)(B). "In plain words, [the above-quoted sections establish that]

a child is entitled to benefits if his impairment is as severe as one that would prevent
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an adult from working.” Zebley, 493 U.S. at 529.

The Secretary has developed a four-step sequential evaluation process to
evaluate a minor’s alleged disability. First, the Secretary determines whether the
minor is engaged in substantial gainful activity. If he is, the minor will not be
considered disabled. If the minor is not engaged in substantial gainful activity, the
Secretary will then determine whether the minor’s impairment is severe. If it is not,
the minor will not be considered disabled. If the minor’s impairment is severe, the
Secretary will then determine whether the minor has an impairment that meets or
equals the severity of one of the impairments listed at 20 C.F.R. Pt. 404‘, Subpt. P.,
App. 1 {"the Listings"}. If the minor’s impairment is of Listing severity, he will be
considered presumptively disabled. If the minor’s impairment is not of Listing
severity, the Secretary must determine whether the impairment is of "comparable
severity” to an impairment that would disable an adult. 20 C.F.R. § 416.924(b)-{f).

The Secretary’s regulations define "comparable severity” as follows:

By the term comparable severity, we mean that your
physical or mental impairment(s) so limits your ability to
function independenitly, appropriately, and effectively in an
age-appropriate manner that your impairment(s} and the
limitations resulting from it are comparable to those which

would disable an adult. Specifically, your impairment(s)
must substantially reduce your ability to --

(1) Grow, develop, or mature physically, mentally, or emotionally and,
thus, to attain developmental milestones . . . at an age-appropriate
rate; or

(2) Grow, develop, or mature physically, mentally, or emotionally and,
thus, to engage in age-appropriate activities of daily living . . . in
self-care, play and recreation, school and academics, community
activities, vocational settings, peer relationships, or family life; or
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{3) Acquire the skills needed to assume roles reasonably expected of
adults. . .. .

20 C.F.R. § 416.924(a}{1)-(3).

To determine whether a child has an impairment that is of comparable severity
to that which would disable an adult, the Secretary conducts an Individualized
Functional Assessment ("IFA"). 20 C.F.R. § 416.924(f). An IFA is similar to the
Residual Functional Capacity ("RFC") assessment performed by the Secretary when
an adult’s claim of disability is evaluated. While conducting an IFA, the Secretary
"will consider the functions, behaviors, and activities that are appropriate to [the
~claimant’s] age. . . ." 20 C.F.R. 416.924a(a)(4).

For preschool children like Plaintiff'”, the following "domains of development
or functioning™ are evaluated by the Secretary during an iFA:

(1) Cognitive development, e.g., your ability to understand, to reason and
to solve problems, and to use acquired knowledge and concepts;

(2) Communicative development {includes speech and language), e.g., your
ability to communicate by telling, requesting, predicting, and relating
information, by following and giving directions, by describing actions and
functions, and by expressing your needs, feelings, and preferences in a
spontaneous, interactive, and increasingly intelligible manner, using
simple sentences in grammatical form;

(3) Motor development (includes gross and fine motor skills), e.g., your
ability to move and use your arms and legs in increasingly more intricate
and coordinated activity, and your ability to use your hands with
increasing coordination to manipulate small objects during play.

% The Secretary’s regulations define the following five categories of children: {1) older infants and

toddlers, age 1 to attainment of age 3; {2) preschool children, age 3 to attainment of age 6; (3} school-age
children, age 6 to attainment of age 12; (4} young adolescents, age 12 to attainment of age 16; and (5}
older adolescents, age 16 to attainment of age 18. 20 C.F.R. § 416.924d(f)-{jl. Plaintiff was five years
old when he filed his application for SS1 benefits. Therefore, he was a "preschool” child at the time of
application for benefits.
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(4) Social development, e.g., your ability to initiate age-appropriate social
exchanges and to respond to your social environment through
appropriate and increasingly complex interpersonal behaviors, such as
showing affection, sharing, cooperating, helping, and relating to other
children as individuals or as a group;

(5) Personal/behavioral development, e.g., your ability to help yourself and
to cooperate with others in taking care of your personal needs, in
adapting to your environment, in responding to limits, and in learning
new skills;

(6) Concentration, persistence, and pace, e.g., your ability to engage in an
activity, such as dressing or playing, and to sustain the activity for a
period of time and at a pace appropriate to your age.

20 C.F.R. § 416.924d(h). -

A preschool child wili be considered disabled at the IFA level if he has {1) a
"marked" impairment in one of the six domains described above and a "moderate”
impairment in a second domain, or (2} a "moderate” impairment in any three of the
six domains. 20 C.F.R. § 416.924e(c){2)(i)-(ii). A moderate impairment is one that
is not as severe as a marked impairment. A "marked” impairment is one that is "more
than moderate but less than extreme" and exists where "the degree of limitation is
such as to interfere seriously with the ability to function (based upon age-appropriate
expectations) independently, appropriately, effectively, and ona sustained basis.” 20
C.E.R. § 416.924e(b); 20 C.F.R. Pt. 404, Subpt. P., App. 1, 8§ 112.00C.

The ALJ in this case determined that (1) Plaintiff was not engaging in
substantial gainful activity, {2) Plaintiff’s seizure disorder is severe, and (3} Plaintiff’s
seizure disorder did not meet or equal a Listing. Having made these determinations,

the ALJ was required to proceed to step-four of the sequential evaluation process for

minors and conduct an IFA. At the IFA stage, the ALJ determined that (1) Plaintiff
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is taking medication (i.e., Tegretol) that adequately controls his seizures, and (2} the
side effects of the medication do not significantly affect Plaintiff’s ability to function
independently, appropriately, and effectively in an age-appropriate manner. R. at 134-
38. Therefore, the ALJ found Plaintiff to be not disabled.

V. THE ALJ’S DETERMINATION THAT PLAINTIFF IS NOT DISABLED IS SUPPORTED
BY SUBSTANTIAL EVIDENCE.

A. Plaintiff’s Seizures Are Adequately Controlled By Medication.

Plaintiff’s non-febrile seizures apparently began sometime around February
1992, when he was admitted to St. John’s. R. at 229-30, 279. Sometime during
February or March 1992, Plaintiff’s doctors put him on Tegretol to control his
seizures. R. at 246-47, 262. The ALJ determined that Plaintiff’s seizures were being
controlled by Tegretol. Plaintiff argues on appeal that this determination is not
supported by substantial evidence. The Court does not agree.

Plaintiff’s mother specifically testified that Plaintiff's seizures have been
controlled by Tegretol since February 1992, R. at 162. The last seizure Plaintiff’s
mother remembers seeing occurred in June or July of 1992, In fact, Plaintiff’s mother
specifically testified that Plaintiff was disabled not because of his seizures, but
because of the effects of the Tegretol on Plaintiff {i.e., drowsiness, pain and mood
swings). R. at 163.

Plaintiff was seen by his treating pediatric neurologist, Dr. Morgan, in March
and April of 1992. Dr. Morgan noted after both visits that Tegretol was controlling
the seizures and since being put on Tegretol, Plaintiff had not had any seizures. R.

at 244. Plaintiff saw Dr. Morgan again in March 1993 and Dr. Morgan noted
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"improving seizure control.” R. at 256. Plaintiff saw Dr. Morgan again in August of
1993. At that time, Dr. Morgan noted (1) that PIaiﬁtiff's "jerking" at night had
resolved itself, and {2) that Plaintiff had not had a seizure for eight months. Dr.
Morgan’s overall impression was that adequate seizure control had been achieved.
R. at 259. Dr. Luther Monroe, M.D., conducted a consultive IFA of Plaintiff on May
3, 1992. Dr. Luther also notes that Plaintiff’s seizures appear to be under control.
R. at 182.

Dr. Morgan’s and Dr. Monroe’s conclusion that Plaintiff’s seizures are being
controlled by Tegretol is also supported by diagnostic evidence. Dr. Morgan
diagnosed Plaintiff with benign rolandic epilepsy as a result of an "abnormal™ EEG in
March of 1992. R. at 246-47. Dr. Morgan performed another EEG a year later in
March of 1993. This later EEG was "mildly abnormal." Also, "[t]he prominent[,]
frequent epileptiform discharges noted on earlier [EEG’s were] no longer present.” R.
at 253. “Epileptiform” discharges are discharges which "resemblle] epilepsy or its
manifestations."” Dorland’s Medical Dictionary 567 (28th ed. 1994). Thus, the later
EEG indicates that the prominent and frequent epilepsy-related discharges shown on
earlier EEG's were no longer present in March 1993, after a year of Tegretol use.

The only evidence in the record that detracts from the ALJ’s conclusion that
Plaintiff’s seizures are under control is the fact that Plaintiff was admitted to
Children’s Hospital in Arkansas in November 1993. R. at 20-26. The records from
Children’s Hospital are not clear, but it appears that Plaintiff may have had a seizure

in November 1993. The medical records indicate that this seizure occurred
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approximately three months after Dr. Morgan reduced Plaintiff’s Tegrétol intake. A.
at 259.

The doctors at Children’s Hospital increased Plaintiff’s Tegretol intake and
control of Plaintiff’s seizures appears to have been regained. R. at 22. John
Bornhofen, M.D., also performed an EEG while Plaintiff was at Children’s Hospital.
Dr. Bornhofen noted that this EEG was "mildly abnormal™ and indicated that this
abnormality could have been caused by the fact that Plaintiff was drowsy at the time
of the EEG. Dr. Bornhofen also noted that there was no persistent epileptiform (i.e.
epilepsy related) activity. R. at 23. Thus, the November 1993 seizure a;pears to be
an isolated incident, possibly brought about by a reduction of Plaintiff’s Tegretol
intake.

It is also significant to note that none of the records from Plaintiff’s teachers
iﬁdicate that he has ever had a seizure while at school. The Court finds, therefore,
that there is substantial evidence in the record to support the ALJ’s conclusion that
Plaintiff’s seizures are adequately controlled by medication. See Pacheco v. Sullivan,
931 F.2d 596, 598 (10th Cir. 1991); Teeter v. Heckler, 775 F.2d 1104, 1107 (10th
Cir. 1985) {holding that an impairment that can reasonably be controlled with

medication is not considered disabling under the Social Security Act).
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B. The Side Effects of Plaintiff’s Medication Do Not Significantly Affect Plaintiff's
Ability to Function Independently, Appropriately, and Effectively In An Age-
Appropriate Manner.

Plaintiff argues that even if it can be said that his seizures are under control, he
is still disabled as a result of the adverse side effects of the Tegretol which he takes
to control his seizures. In particular, Plaintiff complains that his Tegretol intake makes
him drowsy, causes him pain (i.e., leg pain, headaches and stomach aches), and
causes mood swings. Plaintiff argues that the limitations caused by these non-
exertional impairments are of cornparable severity to render an adult disabled. The
Court does not agree.

To determine whether Plaintiff’s non-exertionalimpairments were of comparable
severity (i.e., disabling), the ALJ conducted an Individualized Functional Assessment
of Plaintiff, as required by the Secretary’s regulations. R. at 737-38. The ALJ
determined that Plaintiff’'s non-exertional impairments caused

1. no significant limitation to Plaintiff’s (a) cognitive function, (b}

communicative function, or (c) social development;

2. a less than moderate limitation to Plaintiff’s {a) personal/behavioral

function, and {b) concentration, persistence and pace; and

3. a moderate limitation to Plaintiff’'s motor development.

\d. Dr. Luther Woodcock, M.D., also conducted an IFA on May 3, 1992, which
supports the ALJ's findings. R. at 779-182. Based on the degrees of limitation found

by the ALJ, Plaintiff is not disabled as a result of the side effects of Tegretol. 20

C.F.R. § 416.924e(c){2){i)-{ii}. The Court finds that there is substantial evidence to
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support this conclusion.

Although there are no report cards in the record, the record as a whole indicates
that Plaintiff is achieving and doing well in school, despite his non-exertional
impairments. R. at 245, 250-51. Other than his participation in a headstart program
before beginning kindergarten, Plaintiff has not required special education, tutoring or
other services due to his impairments. R. at 199-2071. Plaintiff's teachers all seem
to agree that Plaintiff is making the same academic progress as other children his age.
R. at 214-15, 223-24, 250-51. No specific learning problems have been identified.
R. at 211, 250-51. There appear to be no limitations on Plaintiff’s abil;ty to write,
read, follow directions or listen. R. at 223-24, 250-51. Thus, there is substantial
evidence to support the ALJ’s conclusion that there is no significant limitation of
Plaintiff’s cognitive functioning.

The record also indicates that Plaintiff participates in all school activities. R. at
210-15, 250-51. Plaintiff also engages in normal, age-appropriate activities. He does
chores, watches TV, plays Nintendo, plays outside with other children, rides his bike,
etc. R. at 210-212. Plaintiff's teachers have indicated that, on the whole, Plaintiff's
behavior is normal for a boy his age. He is not a behavior problem and he is generally
obedient. Plaintiff is also generally polite and friendly, and he plays well with other
children. R. at 212, 223-24, 250-57. Thus, there is substantial evidence to support
the ALJ’'s conclusion that there is no significant limitation of Plaintiff's social or

communicative functioning.

1% --



Plaintiff’s mother indicates that Plaintiff does not play sporté as much as he
would like. The record is contradictory, however, regarding the reason for the
decrease in the amount of sports participation. On one hand, Plaintiff’s mother
attributes it to tiredness caused by Tegretol. On the other hand, Piaintiff’s mother
attributes it not to Plaintiff's inability to engage in sports activities, but to a fear that
Plaintiff might have a seizure while engaging in some sport. A. at 159-60. The
testimony about Plaintiff's inability to play sports is also somewhat inconsistent with
the reports from Plaintiff’s teachers that he engages in all school activities and plays
with other children while at school. It is the ALJ’s job, not this Court:s to resolve
conflicts in the evidence such as these. See, e.g., Tillery v. Schweiker, 713 F.2d
601, 603 (10th Cir. 1983).

Plaintiff’s headstart teacher does indicate that when Plaintiff first began taking
Tegretol, he was more aggressive than he had been with other children and that he
did not get along with the other children. R. at 274-15. However, the records from
kindergarten and first grade indicate that Plaintiff plays well with other children and
is not a behavior problem. It appears, therefore, as if this initial aggressiveness
resolved itself. Two years later, while in first grade, Plaintiff apparently tripped a
child. However, Plaintiff’s teacher at that time stated that she did not see the
incident and was not sure what precipitated the tripping. R. at 337-32. It appears
that this was an isolated incident, and not indicative of a major behavioral problem.
Thus, there is substantial evidence to support the ALJ’s conclusion that there is only

a less than moderate limitation of Plaintiff’s personal behavioral functioning.
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There is one note in the record that when Plaintiff began taking Tegretol, he
missed two or three days of school to adjust to his medication. R. at 277. Other
than this isolated instance, nothing in the record indicates that Plaintiff is having
significant attendance problems at school. Plaintiff’s first grade teacher is the only
teacher who has indicated that Plaintiff is slow to respond in the mornings. She
indicates that she has had some problems getting Plaintiff on task in the mornings,
but no real problems in the afternoons. R. at 337-32. No other teacher has ever
indicated such a problem with Plaintiff. Considering Plaintiff’s apparent normal
academic progress, it appears that his "slowness” in the mornings is not‘significantly
affecting him. Thus, there is substantial evidence to support the ALJ’s conclusion
that there is only a less than moderate limitation in Plaintiff’s concentration,
persistence and pace.

There is nothing in the record indicating that Plaintiff has motor control
problems when he is not having a seizure. And, as discussed above, Plaintiff’s
seizures are currently being controlied by medication. When he is not having a
seizure, Dr. Morgan has found that Plaintiff’s motor skills are normal, that his
"Im]ovements [are] smooth and well-coordinated, " and that his "[w]alking and running
gait [is] well-coordinated.” R. at 245. Thus, there is substantial evidence to support
the ALJ’s conclusion that there is moderate limitation in Plaintiff’s motor functions.

Having found only one of the six domains evaluated during an IFA to be
moderately limited (i.e., motor function} and two to be less than moderately limited

{i.e, behavioral and concentration), the ALJ was justified in finding that Plaintiff’'s
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impairments are not of comparable severity to those which would render and adult
disabled. 20 C.F.R. § 416.924e(c)2)(i)-{ii). AccordingIAy, the Secretary’s
determination that Plaintiff is not entitled to SSI benefits is AFFIRMED.

IT IS SO ORDERED.

Dated this 30th day of November 1995.

Sam A. Joynet
United States Magistrate Judge
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JUDGMENT
This action has come before the Court for consideration and an Order affirming
the Secretary’s decision has been entered. Consequently, judgment for the Defendant
— and against the Plaintiff is hereby entered.

It is so ordered this 30th day of November 1995,

A @\

Sam A. Joyner
United States Mag|strate Judge

Y Etfective March 31 , 1995, the functions of the Secretary of Health and Human Services in social

security cases were transferred to the Commissioner of Social Security. P.L. No. 103-296, the Social
Security Independence and Program Improvements Act of 1994. Pursuant to Fed. R. Civ. P. 25{d}{1},
Shirley S. Chater, Commissioner of Social Security, is substituted for Donna E. Shalala, Secretary of Health
and Human Services, as the Defendant in this action.
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This action has come before the Court for consideration and an Order affirming
the decision of the Administrative Law Judge has been entered. Judgment for the

Defendant and against the Plaintiff is hereby entered pursuant to the Court’s Order.

It is so ordered this J< day of November 1995.
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Sam A. Joyner
United States Magistrate Judge
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{"Secretary”) in social security cases were transferred to the Commissioner of Social Security. P.L. No.
103-296. Pursuant to Fed. R. Civ. P. 25{d}{1}, Shirley S. Chater, Commissioner of Social Security, is
substituted for Donna E. Shalala, Secretary of Health and Human Services, as the Defendant in this action.
Although the Court has substituted the Commissioner for the Secretary in the caption, the text of this Order
will continue to refer to the Secretary because she was the appropriate party at the time of the underlying
decision.
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Plaintiff, James E. Jackson, pursuant to 42 U.S.C. § 405(g), requests judicial
review of the decision of the Secretary denying Social Security benefits.® Plaintiff
asserts error because (1) the ALJ improperly analyzed Plaintiff’s complaints of pain,
(2) the ALJ did not properly consider the opinion of an examining physician, (3} the

ALJ erred by not finding that Plaintiff’s mental impairment was severe, and (4) the

N Effective March 31, 1995, the functions of the Secretary of Health and Human Services

{"Secretary”} in social security cases were transferred to the Commissioner of Social Security. P.L. No.
103-296. Pursuant to Fed. R. Civ. P. 25{d}{1}, Shirley S. Chater, Commissioner of Social Security, is
substituted for Donna E. Shalala, Secretary of Health and Human Services, as the Defendant in this action.
Although the Court has substituted the Commissioner for the Secretary in the caption, the text of this Order
will continue to refer to the Secretary because she was the appropriate party at the time of the underlying
decision,

2 This Order is entered in accordance with 28 U.S.C. § 636(c} and pursuant to the parties’ Consent

to Proceed Before United States Magistrate Judge.

3 Plaintiff filed an application for disability and supplemental security insurance benefits on March

31, 1993. A. at 13. The application was denied initially and upon reconsideration. A hearing before an
Administrative Law Judge ("ALJ") was held May 10, 1994, A. at 179. By order dated August 10, 1994,
the ALJ determined that Plaintiff was not disabled. R. at 713-20. The Plaintiff appealed the ALJ’s decision
to the Appeals Council. On November 30, 1994, the Appeals Council denied Plaintiff’s request for review.
R. at 5.




hypothetical question presented to the vocational expert was flawed. For the reasons
discﬁssed below, the Court affirms the Secretary’s decision.
. PLAINTIFF'S BACKGROUND

Plaintiff was born October 23, 1944. R. at 30. At the hearing, Plaintiff
testified that was in the navy for nine years and nine months, and that he also worked
as a truck driver (until 1987). R. at 785, 789. Plaintiff stated that his most recent
work was as a clerk in a bookstore and lasted for three months. R. at 785, 789,

According to Plaintiff he can no longer work as a truck driver‘because he
cannot sit and drive or shift. R. at 786. Plaintiff testified that he has had problems
since he was released from the hospital in 1972. R. at 186.

Plaintiff testified that his basic problem is his arthritis, and that not much can
be done for his condition. Plaintiff’s current activities include fixing meals, sitting, and
mowing the yard once a week with a riding lawn mower. R. at 187, 7192.

Plaintiff stated that he does not go any place, but that sometimes people come
to visit him. R. at 787. Plaintiff has some friends who visit him about every other
day.

Plaintiff does not see a doctor on a regular basis because he cannot afford it.
R. at 189. Plaintiff testified that he is in constant pain and physical activity makes
his pain worse. R. at 7189. Plaintiff stated that his pain causes him to awaken from

his sleep every hour each night. A. at 197. Plaintiff testified that he takes only over-

the-counter medication for his pain because he is unable to afford prescriptions.
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According to Plaintiff, he takes about 15-20 Motrin, .Advil, or Tylenol each day.
Plaintiff stated that the medication does not stop the pain but does decrease it a bit.

Plaintiff testified that he lies down approximately three to four hours each day.
R. at 191. Plaintiff has help cooking, cleaning, and doing laundry.

Plaintiff believes that he can only sit for 10-15 minutes before he has to move.
R. at 193. Plaintiff can stand, if he is permitted to shuffie from foot to foot, for about
15-20 minutes. R. at 194. Plaintiff can walk about 25-30 yards before he has to sit
down. Plaintiff stated he can carry about three to five pounds, but cannot carry the
weight very far. R. at 795. In addition, Plaintiff drops things on a regular basis. R.
at 196-97.

Plaintiff's vocational report, dated April 7, 1993, indicates that Plaintiff worked
in trucking from 1971 until 1989. R. at 97. Plaintiff describes his job as requiring
approximately eight hours of sitting, one hour of walking, one hour of standing, and
frequent bending. R. at 98.

A Residual Functional Capacity ("RFC") Assessment, conducted on July 1,
1993 indicated that Plaintiff could occasionally lift 50 pounds, frequently lift twenty-
five pounds, stand/walk six hours in an eight hour day, sit six hours in an eight hour
day, and push/pull an unlimited amount. R. at 43-50. The Assessment indicates a
primary diagnosis of arthritis. R. at 43. The doctor also noted that Plaintiff alleged

multiple joint pains although an exam by Dr. David B. Dean on June 16, 1993

indicated no joint deformities or swelling. In addition, Plaintiff’'s right leg was noted
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as being four centimeters shorter than his left leg, some crepitance® of the knees
was indicated, but Plaintiff had a full range of motion and no neurological defects.
R. at 44. However, Plaintiff's pain was noted as affecting his RFC. A. at 44. No
other limitations were indicated. R. at 43-50. This Assessment was "affirmed as
written™ on September 2, 1993 by Thurma Fiegel, M.D. R. at 50.

Plaintiff was examined on June 16, 1993 by David B. Dean, M.D.. Dr. Dean
noted that Plaintiff was alert, oriented, neat in appearance, acceptably groomed, and
drove himself to the appointment. R. at 121. Dr. Dean recorded that Plaintiff injured
his spine in a 1969 helicopter crash while on active duty in Vietnam and that Plaintiff
later fractured his right femur. Dr. Dean noted that Plaintiff had no decrease in grip
strength or fine motor movement in either hand, no loss of muscle mass or motor
strength. Plaintiff was described as well-developed, well-nourished, and exhibiting no
acute distress. The exam of both knees revealed crepitus throughout the range of
motion. However, both knee joints were entirely stable. Plaintiff additionally
exhibited full range of motion of his lumbosacral spine, but he had pain with forward
flexion. In addition, Plaintiff had some sensory deficit in the right thigh and right
lower leg. The doctor also noted that Plaintiff’s right femur was shorter than his left,
causing a pelvic tilt to the right, but that Plaintiff’s gait was safe and stable without

assistance. R. at 124.

| *Crepitation™ is "a grating sound heard on movement of ends of & broken bone; a clicking or

crackling sound often heard in movements of joints . . . due to roughness and irregularities in the
articulating surfaces.” Taber’s Cyclopedic Medical Dictionary 466 (17th ed, 1993).
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On July 21, 1993, Dr. Dean also conducted a mental exam, concluding that
Plaintiff had a "generalized anxiety disorder, chronic, moderate in exter;t." R. at 133.

On June 30, 1993, Janice C. Boon, Ph.D., completed a Psychiatric Review
Technique ("PRT™) form for Plaintiff. Dr. Boon indicated that Plaintiff's mental
impairment was "not severe.” R. at 57. Dr. Boon did note that Plaintiff had
generalized anxiety. R. at §5. Dr. Boon's PRT was "affirmed as written”™ on
September 1, 1993 by Carolyn Goodrich, Ph.D. R. at 52.

An RFC Assessment was completed by Rick L. Robbins on April 25, 1994, R.
at 141-43. The Assessment indicates that Piaintiff can sit, stand, or walk for only ten
minutes at a time. R. at 741. In addition, Plaintiff can sit for only two hours during
an eight hour day, stand for only two hours in an eight hour day, and walk for only
two hours in an eight hour day. R. at 747. Plaintiff’s ability to lift from 0-5 pounds
was marked "never." R. at 147. Plaintiff's ability to use his feet and hands for
repetitive movements was marked as impaired, and the form indicates that Plaintiff
is unable to bend, squat, crawl, climb, or reach. R. at 7142.

A September 8, 1994 psychological report by Douglas A. Brown, Ph.D.,
concluded that Plaintiff suffered from: (1) post traumatic stress disorder due to his
service in Vietnam, {2) major depression, and (3) a personality disorder which included
anti-social characteristics. R. at 159. Dr. Brown noted that he believed Plaintiff to

be honest in his feelings, and indicated that Plaintiff’s mental impairment met

S



Listings® 12.04, 12.06, and 12.08. R. at 159-760. Dr. Brown additionally stated
that Plaintiff has palpitations, awakens- in the middle of the night with cold sweats,
has no energy, and has unpredictable panic attacks. R. at 7568. Plaintiff’s restriction
of activities, difficulty in maintaining social functioning, deficiencies of concentration
and episodes of deterioration were all "marked" or "frequent."® R. at 168.

Plaintiff's only other medical records are pre-1985. On March 8, 1969, Plaintiff
was admitted to a hospital after a car wreck. Surgery was performed on Plaintiff’s
right femur, and a pin was placed in Plaintiff's right tibia. Because X-rays did not
indicate that the fracture was stabilizing, a bone graft was performed on September
5, 1969. The doctor notes that Plaintiff did well. R. at 753. Plaintiff was permitted
to return to limited duty, avoiding standing, physical exercise, running, and similar
exertions for six months. R. at 154.

On February 29, 1972, Plaintiff underwent surgery to remove the pin from his

right femur. Plaintiff was discharged from the hospital and permitted to return to full

duty R. at 157. On June 16, 1972, Plaintiff was admitted for recurrent knee pain,

5
disabled.

An individual who meets or equals a Listing (20 C.F.R. Pt. 404, Subpt. P, App. 1) is presumed

& The fotlowing four functional areas are considered under the Listings: (1) activities of daily living;

{2) socia! functioning; (3} concentration, persistence or pace; and {4} deterioration or decompensation in
work or work-like settings. For a claimant’s mental impairment to be severe enough to meet or equal a
mental impairment listing, the claimant must have sufficient limitation in at least two of the four functional
areas mentioned above. The PRT form rates the degree of functional loss for the first two areas li.e., daily
activities and socia! functioning) as "none,” "slight,” "moderate,” "marked” and "extreme." Only a
"marked” or "extreme" rating in these first two areas is significant enough to meet or equal a mental
impairment listing. The PRT form rates the degree of functional loss for the third area {i.e., concentration,
etc.) as "never,” "seldom," "often,” "frequent™ and "constant.” Only a "frequent” or "constant” rating in
this third area is significant enough to meet or equal a mental impairment listing. The PRT form rates the
degree of functional loss for the fourth area (ie., decompensation or deterioration) as "never,”
"once/twice,” "repeated” and "continual.” Only a "repeated” or "continual” rating in this fourth area is
significant enough to meet or equal a mental impairment listing.
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and scheduled for surgery. The doctor’s notes indicate that Plaintiff’s right leg was
one £nch shorter than his left leg, and that his right thigh showed one-half inch of
atrophy. Plaintiff’'s surgery was canceled because Plaintiff was on unauthorized leave.
R. at 152.

On February 24, 1982, Plaintiff was admitted for arthroscopy of both of his
knees. Plaintiff was discharged on January 19, 1982 with crutches for ambulation.
The doctor noted that Plaintiff would be unable to work for two weeks, but was
capable of handling any funds to which he was entitled. R. at 755.

Il. STANDARD OF REVIEW

The Secretary has established a five-step process for the evaluation of social
security claims.” See 20 C.F.R. § 404.1520. Disability under the Social Security
Act is defined as the

inability to engage in any substantial gainful activity by

reason of any medically determinable physical or mental
impairment . . . .

7 Step one requires the claimant to establish that he is not engaged in substantial gainful activity

{as defined at 20 C.F.R. §§ 404.1510 and 404.1572}. Step two requires that the claimant demonstrate
that he has a medically severe impairment or combination of impairments that significantly limit his ability
to do basic work activities. See 20 C.F.R. § 1521. If claimant is engaged in substantial gainful activity
{step one) or if claimant’s impairment is not medically severe (step two}, disability benefits are denied. At
step three, claimant’s impairment is compared with those impairments listed at 20 C.F.R. Pt. 404, Subpt.
P, App. 1 {the "Listings™). If a claimant’s impairment is equal or medically equivalent to an impairment in
the Listings, claimant is presumed disabled. If a Listing is not met, the evaluation proceeds to step four,
where the claimant must establish that his impairment or the combination of impairments prevents him from
performing his past relevant work. A claimant is not disabled if the claimant can perform his past work.
If a claimant is unable to perform his previous work, the Secretary has the burden of proof {step five) to
establish that the claimant, in light of his age, education, and work history, has the residual functional
capacity {"RFC") to perform an alternative work activity in the national economy. if a claimant has the RFC
to perform an alternate work activity, disability benefits are denied. See Bowen v. Yuckert, 482 U.S. 137,
140-42 {1987); Williams v. Bowen, 844 £.2d 748, 750-51 {10th Cir. 1988).

.



42 U.S.C. § 423(d)(1)(A). A claimant is disabled under the Social Security Act only
if his

physical or mental impairment or impairments are of such

severity that he is not only unable to do his previous work

but cannot, considering his age, education, and work

experience, engage in any other kind of substantial gainful

work in the national economy. . . .
42 U.S.C. § 423{(d}{2)(A).

The Secretary’s disability determinations are reviewed to determine (1) if the
correct legal principles have been followed, and (2) if the decision is supported by
substantial evidence. See 42 U.S.C. § 405(g); Bernal v. Bowen, 851 F.2d 297, 299
{(10th Cir. 1988); Williams, 844 F.2d at 750.

The Court, in determining whether the decision of the Secretary is supported
by substanf(ial evidence, does not reweigh the evidence or examine the issues de
novo. Sisco v. United States Dept. of Health and Human Services, 10 F.3d 739, 741
(10th Cir. 1993). The Court will, however, meticulously examine the entire record.
Williams, 844 F.2d at 750.

"The finding of the Secretary as to any fact, if supported by substantial
evidence, shail be conclusive." 42 U.S.C. § 405(g). Substantial evidence is that
amount and type of evidence that a reasonable mind will accept as adequate to
support a conclusion. Richardson v. Perales, 402 U.S. 389, 401 (1971); Williams,

844 F.2d at 750. In terms of traditional burdens of proof, substantial evidence is

more than a scintilla, but less than a preponderance. Perales, 402 U.S. at 401.
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Evidence is not substantial if it is overwhelmed by other evidence in the record.
Williams, 844 F.2d at 750.

l. THE ALJ’S DECISION

In this case, the ALJ determined that Plaintiff could perform his past relevant
work as a truck driver which was at the medium exertional level. The ALJ found the
Plaintiff’s testimony not credible. R. at 18. The ALJ determined that the medical
records and Plaintiff’'s testimony did not indicate that Plaintiff was unable to perform
work at the medium level. R. at 75-77. The ALJ additionally concluded that
Plaintiff's asserted mental impairment was not severe. R. at 716-717, 271-23.

IV. REVIEW
Pain Evaluation

Plaintiff initially asserts that the ALJ erred by not fully evaluating Plaintiff’'s pain
and by improperly discrediting Plaintifi’s testimony. Plaintiff additionally asserts that
the ALJ ignored the "nexus™ doctrine.

The legal standards for evaluating pain are outlined in 20 C.F.R. §§ 404.1529
and 416.929, and were addressed by the Tenth Circuit Court of Appeals in Luna v.
Bowen, 834 F.2d 161 (10th Cir. 1987). First, the asserted pain-producingimpairment
must be supported by objective medical evidence. Id. at 163. Second, assuming all
the allegations of pain as true, a claimant must establish a nexus between the

impairment and the alleged pain. "The impairment or abnormality must be one which

‘could reasonably be expected to produce’ the alleged pain." Id. Third, the decision
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maker, considering all of the medical data presented and any objective or subjective
indications of the pain, must assess the claimant’s credibility. |

[1if an impairment is reasonably expected to produce some

pain, allegations of disabling pain emanating from that

impairment are sufficiently consistent to require

consideration of all relevant evidence.
Id. at 164. Furthermore, credibility determinations by the trier of fact are given great
deference. Hamilton v. Secretary of Health & Human Services, 961 F.2d 1485 (10th
Cir. 1992); Talley v. Sullivan, 908 F.2d 585, 587 (10th Cir. 1990) (credibility
determinations by an ALJ are generally binding on review). -

Initially, the ALJ summarized Luna and its requirements, Plaintiff’'s medical
record, and Plaintiff’'s testimony. R. at 40-45. The ALJ noted that the medical
records did not support Plaintiff’s testimony. In addition, records of Plaintiff’s
examinations indicated no muscle atrophy or weakness, but revealed that Plaintiff was
well-developed and well-nourished. The ALJ also observed that Plaintiff socializes
with at least two friends every other day. Plaintiff does not regularly use a cane or
crutches (although Plaintiff testified that he sometimes uses a cane), and Plaintiff
takes only over-the-counter pain medication (although Plaintiff testified that was all
he could afford.)

Plaintiff’'s medical records are sparse. However, at least one RFC Assessment
indicates Plaintiff’s ability to work is at the medium exertional level. An RFC
Assessment, conducted on July 1, 1993 indicated that Plaintiff could occasionally lift

50 pounds, frequently lift twenty-five pounds, stand/walk six hours in an eight hour

day, sit six hours in an eight hour day, and push/pull an unlimited amount. A. at 43-

- 10 --



50. This Assessment was "affirmed as written" on September 2, 1993 by Thurma
Fiegel. R. at 50. |

Plaintiff asserts that the ALJ erred by not finding that Plaintiff was disabled due
to pain, and by discounting Plaintiff’s complaints of pain. However, the mere
existence of pain is insufficient to support a finding of disability. The pain must be
considered "disabling.” Gosset v. Bowen, 862 F.2d 802, 807 (10th Cir. 1988)
"Disability requires more than mere inability to work without pain. To be disabling,
pain must be so severe, by itself or in conjunction with other impairments, as to
preclude any substantial gainful employment.” Iid.

As noted, credibility determinations by the trier of fact are not usually disturbed
upon review. In addition, the ALJ’s findings are supported by the medical records.
The ALJ’s conclusion that Plaintiff was able to perform medium work despite his
complaints of pain is supported by substantial evidence.

Assessing Physician Evidence

Plaintiff additionally asserts that the ALJ improperly weighed the evidence of
Plaintiff’'s examining physicians. However, the record does not support Plaintiff’s
assertion.

The ALJ is responsible for determining credibility and resolving conflicts in
medical testimony. See, e.q., Tillery v. Schweiker, 713 F.2d 601, 603 {10th Cir.
1983). Generally, a treating physician’s opinion is entitled to great weight. See
Williams, 844 F.2d at 757-58 {more weight will be given to evidence from a treating

physician than to evidence from a consulting physician appointed by the Secretary or
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a physician who merely reviews medical records without examining the claimant);
Tufngr v. Heckler, 754 F.2d 326, 329 (10th Cir. 1985). However, a treating
physician’s opinion may be rejected "if it is brief, conclusory, and unsupported by
medical evidence." Frey v. Bowen, 816 F.2d 508, 513 {10th Cir. 1987). An
examining physician’s opinion is accorded greater weight than the opinion of a non-
examining physician. Andrews v. Shalala, 53 F.3d 1035, 1041 (10th Cir. 1995).

In this case, Plaintiff presented no evidence from a treating physician. The
record does contain three assessments from examining doctors. A July 1, 1993 RFC
Assessment indicates that Plaintiff’s abilities fit the "medium exertional level." This
Assessment was "affirmed as written" on September 2, 1993 by Dr. Fiegel. R. at 50.
On June 16, 1993, Plaintiff was examined by Dr. Dean. Dr. Dean noted that both of
Plaintiff's knee joints were stable, that Plaintiff exhibited full range of motion of his
lumbosacral spine, and that Plaintiff’s gait was safe and stable without assistance.
R. at 124. An RFC Assessment by Dr. Robbins, on April 25, 1994, indicates that
Plaintiff’s abilities were extremely limited. R. at 147-43.

Plaintiff asserts that the ALJ disregarded the April 1994 opinion of Dr. Robbins.
Contrary to Plaintiff’s assertion, the ALJ‘s opinion does not indicate that the medical
evidence from Plaintiff’s treating physicians was ignored. The ALJ summarized the
findings of Dr. Robbins but concluded that his findings were inconsistent with the
notes from his examination. Dr. Robbins’ notes did not reveai any muscle weakness,

muscie atrophy, or neurological deficits. The ALJ's findings are supported by
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substantial evidence, and, on review, the Court will not reweigh the ALJ's
determinations.
Mental Impairment
The procedure for evaluation of a mental impairment is outlined at 20 C.F.R. §
1520a. If a claimant has a mental impairment, the degree of functional loss resulting
from the impairment must be rated in four areas.® If each of the four areas is rated
as having an impact of "none,"” "never," "slight,” or "seldom,"” the conclusion is that
"the impairment is not severe, unless the evidence otherwise indicates there is
significant limitation of [the claimant’s] mental ability to do basic work activities.”
See 20 C.F.R. § 1520alc){1). An ALJ must attach to his decision a PRT form
detailing his assessment of the claimant’s level of mental impairment. 20 C.F.R. §
1520a(d).
In this case, with respect to Plaintiff’s mentai functional limitations, the AlJ

determined the following:

{1) restrictions of activities of daily living -- slight;

{2) difficulties in maintaining social functioning -- slight;

{3) deficiencies of concentration, persistence or pace

resulting in failure to complete tasks in a timely manner --

never;

(4) episodes of deterioration or decompensation in work or

work-like settings which cause the individual to withdraw

from that situation or to experience exacerbation of signs
and symptoms -- never.

B The four areas are: (1) activities of daily living; (2) social functioning; (3) concentration,

persistence, or pace; and (4} deterioration or decompensation in work or work-like settings. 20 C.F.R. §
1520a(b){3).
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R. at 22. The ALJrconc!uded that aithough Plaintiff has anxiety, Plaintiff does not
have a mental impairment of Listing severity. The ALJ’s conclusion is supported by
substantial evidence. In a July 21, 1993 mental examination conducted by Dr. Dean
the doctor concludes that Plaintiff has a "generalized anxiety disorder, chronic,
moderate in extent.” R. at 732. On June 30, 1993, Janice C. Boon, Ph.D.,
completed a PRT form for Plaintiff. Dr. Boon did note that Plaintiff had generalized
anxiety, but indicated that Plaintiff’s mental impairment was "not severe." R. at 51,
55. Dr. Boon’s PRT was "affirmed as written™ on September 1, 1993 by Carolyn
Goodrich, Ph.D. R. at 52. The ALJ also noted that Plaintiff testified that‘at least two
friends visit him every other day. In addition, the ALJ observed that Plaintiff
maintains a social relationship with the woman who owns the trailer that he lives in
and that she assists him in the performance of household chores. R. at 77.
Plaintiff asserts that the ALJ erred by not finding that his mental impairment
was disabling or met a Listing. Plaintiff relies on a September 8, 1994 psychological
report by Dr. Brown who concluded that Plaintiff suffered from post traumatic stress
disorder, major depression, and a personality disorder which includes anti-social
characteristics. R. at 7159. Dr. Brown’s report was considered by the Appeals
Council. The Appeals Council noted that aithough the evaluation by Dr. Brown
indicated Plaintiff had a problem with concentration and extreme social withdrawal,
Plaintiff did not exhibit any concentration problems in his prior exam and testified that
he maintained some social contacts. In addition, although Plaintiff related to Dr.

Brown that he had panic attacks, he denied such attacks in his prior evaluation by Dr.
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Dean. R. at 130, 161. The Appeals Council determined that Dr. Brown’s assessment
was based primarily on Plaintiff’s statement of symptoms which was‘inconsistent
with the record. R. at 5-6. This finding is supported by substantial evidence.

Plaintiff additionally alleges that the ALJ failed to properly consider his mental
impairment in concluding that Plaintiff could perform his past relevant work.
However, the ALJ determined that Plaintiff’s mental impairment would have no more
than a minimal effect on Plaintiff’s ability to work. R. at 77. The ALJ observed that
Plaintiff maintains some social contacts and that the record demonstrates that
Plaintiff’'s mental problems have resulted in only slight restrictions on his activities.
R. at 17. The ALJ’s finding is supported by substantial evidence.

Hypothetical to Vocational Expert

Plaintiff asserts that the ALJ failed to include all of Plaintiff’s impairments in the
hypothetical presented to the vocational expert. However, a decision at Step four of
the evaluation process, that a claimant can return to his past relevant work, does not
require the consultation of a vocational expert. Sea Glenn v. Shalala, 21 F.3d 983,
988 (10th Cir. 1994). Regardless, an ALJ is not required to accept all of a plaintiff’s
testimony with respect to restrictions as true, but may pose such restrictions to the
vocational expert which are accepted as true by the ALJ. Talley v. Sullivan, 908 F.2d
585, 588 (10th Cir. 1990). In addition, credibility determinations by the trier of fact

are given great deference on review. Hamilton v. Secretary of Health & Human

Services, 961 F.2d 1495 (10th Cir. 1992). Considering Plaintiff’s medical record, the
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ALJ’s determinations, and the hypothetical posed by the ALJ, the ALJ’s finding that

Plaintiff can perform his past relevant work is supported by substantial evidence.
Accordingly, the Secretary’s decision is AFFIRMED.

Dated this 3¢ day of November 1995.

Al

Sam A. Joyneﬂ i
United States Magistrate Joyner
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

LEANN BURRIS, -
ﬁNTEF&ED ON- DDU\"\Ei
h Q 4 0

DATE TR

RED WING PRODUCTS, INC. and )
KEY TEMPORARY PERSONNEL, ) FILE D 7
INC. )
! ) REC -1 199
Plaintiffs, )
) licharg'M, Lawrence, Court Clerk
vs. ) No. 95-C-295-K .5. DISTRICT COURT
)
)
)
)

Defendant.

JUDGMENT

This matter came before the Court for consideration of the
motion for summary judgment by Plaintiffs Red Wing Products, Inc.
("Red Wing") and Key Temporary Personnel, Inc. ("Key") as well as
the Court's sua sponte motion for summary Jjudgment in favor of
Defendant Leann Burris ("Burris"). The issues having been duly
considered and a decision having been rendered in accordance with
the Order filed contemporaneocusly herewith,

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that judgment is
hereby entered for the Defendant and against the Plaintiffs.

ORDERED THIS DAY OF \3&_ NOVEMBER, 1995.

Y C. KE
UNITED Sé:Tg/ DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

FILED

BT TS

RED WING PRODUCTS, INC. and ) NOV 3 0 1995
KEY TEMPORARY PERSONNEL, ) ,
INC., ) Richard M. Lawrence, Cl
) U. S. DISTRICT COU
Plaintiffs, ) g
) _
vs. ) No. 95-C-295-K L/
)
LEANN BURRIS, )
)
Defendant. )

ORDER

Before the Court is the motion for summary Jjudgment by
Plaintiffs Red Wing Products, Inc. ("Red Wing") and Key Temporary
personnel, Inc. ("Key") as well as the Court's sua sponte motion

for summary judgment in favor of Defendant Leann Burris ("Burris").

I. Background

on February 2, 1995, Burris instituted an action against
Defendants in the District court of Creek County, Oklahoma.
Burris' petition alleges that Red Wing and Key wrongfully
discharged her in violation of the laws of Oklahoma in retaliation
for her requesting Material safety Data Sheets for chemicals used
and stored at Red Wing and for reporting safety violations to the
Occupational sSafety and Health Administration ("OSHA") and the
Environmental Protection Agency ("EPA") . (Petition at 4-5.)
Plaintiffs argue in the instant case that Burris' state law claims

are preempted by federal labor law and policy since her activities



arguably fell within the scope of the National Labor Relations Act
("NLRA") which protects rights of employees to engage in concerted
activities for their mutual protection. If so, argue Plaintiffs,
state and federal court jurisdiction is extinguished, and this
matter must be left to the National Labor Relations Board ("NLRB").
In support of this argument, Plaintiffs contend that Burris
contacted at least ten Red Wing employees, approximately fifteen
percent of Red Wing's work force, to discuss health and safety
concerns in the workplace.

Plaintiffs ask this Court to issue a declaratory‘judgment
stating that:

(a) Burris' activities arguably fall within the scope
of the NLRA;

(b) Burris' state ljaw claims are preempted by federal
labor law and policy;

(c) application of Oklahoma law to Burris' claims
violates the Supremacy Clause of the United States
constitution; ‘

(d) the pistrict Ccourt of Creek County, ©Oklahoma is
without subject matter jurisdiction to entertain
Burris' state law claims due to federal preemption
and;

(e) Burris® claims are within the exclusive
jurisdiction of the National Labor Relations Board.

Additionally, Plaintiffs ask this Court to enjoin the District
court of Creek County from proceeding in Burris' state law action
and to enjoin the application and enforcement of Oklahoma law to
Burris' claims.

pPlaintiffs Red Wing and Key moved for summary judgment on

their claim for Declaratory Judgment. Following this Court's Order
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of August 16, 1995, denying Plaintiffs' motion for summary
judgment, this Court agreed to reconsidef Plaintiffs' motion. On
November 8, 1995, this Court entered a Notice of Sua Sponte Motion
to Grant Summary Judgment in favor of Defendant in order to provide
Plaintiffs an opportunity "to come forward with all of [their]

evidence." Celotex Corp. V. catrett, 477 U.S. 317, 326 (1986) .

Plaintiffs were given fifteen days to file a supplemental brief

opposing the Court's motion, which they did.

II. The Garmon Preemption Doctrine

This Court must determine whether Burris' state court action
is preempted by the NLRA. The NLRA is a comprehensive federal code
regulating all labor relations in interstate commerce. Therefore,
the Act supersedes and preempts any state or local action that
conflicts directly with its national schemne. Under San Diego

Building Trades Council v. Garmon, 359 U.S. 236 (1959), the NLRB

maintains primary jurisdiction for regulating activities that are
at least "arguably" protected by § 7 of the NLRA or "arguably"
prohibited by § 8 of that statute. Section 7 of the NLRA regulates
the rights of employees to organize and engage in collective
bargaining; § 8 prohibits employers and unions from committing
unfair labor practices.

As the basis of their preemption claim, Plaintiffs contend
that Burris engaged in "concerted activity" protected by § 7 of the
NLRA. The Act provides, "Employees shall have the right to . . .

engage in other concerted activities for the purpose of . . .



o

mutual aid or protection." 29 U.S.C.A. § 157. Thus under Garmon,
if this Court finds that Burris' claim alleges that she was
discharged for engaging in conduct arguably constituting "concerted
activities,"” the interest in a uniform federal labor policy
requires this Court to declare that the state court before which
Burris brought her claim must defer to the exclusive jurisdiction
of the NLRB.

Nevertheless, Garmon does not create a de minimis standard for
preemption. The Supremne Court explained:

The precondition for pre—emption, that the conhduct be
"arguably" protected or prohibited, is not without substance.
It is not satisfied by a conclusory assertion of pre—emption
. . . . If the word "arguably" is to mean anything, it must
mean that the party claiming pre—-emption is required to
demonstrate that his case is one that the Board could legally
decide in his favor. That is, a party asserting pre-emption
must advance an interpretation of the Act that is not plainly
contrary to its language and that has not been
wauthoritatively rejected" by the courts or the Board. The
party must then put forth enough evidence to enable the court
to find that the Board reasonably could uphold a claim based
on such an interpretation.

International Longshoremen's Association, AFL-CIO v, Davis, 476

U.S. 380, 394-95 (1986).

TII. Federal Court Jurisdiction

Before examining the merits, this court must first determine
whether it has jurisdiction to entertain the dispute brought before
it. This action originated in state court, and Plaintiffs now ask
for injunctive relief to enjoin those proceedings so that the suit
may proceed before the NLRB pursuant to the NLRA. A suit may be

brought in federal court seeking injunctive relief against state



action on the basis of Garmon. See Bud tle nc. V. Barbarosa,
45 F.3d 1261, 1269 (9th Cir. 1994). See also Golden State Transit

Corp. V. City of Los Angeles, 493 U.S. 103, 119 (1989) (Kennedy,

J., dissenting); i e s v o , 475 U.S.

282, 285 (1986).

IV. Discussion of Preemption Claim

A. Burris' Safety Complaints. Before this Court is the
following question: whether the conduct for which Burris claims she
was wrongly discharged is protected under § 7 of the NRLA. If this
conduct arguably constituted wconcerted activities" under § 7, her
state law claim would be preempted by the NLRA, and the NLRB would
have exclusive jurisdiction over her claim. If the conduct did not
arguably constitute concerted activities, her claim is properly
decided by the state court in which she brought her action.

In her state court petition, Burris asserts "that her
termination was wrongful and in retaliation for requesting Material
safety Data Sheets and reporting said violations to OSHA and to
EPA." (Petition at § 5.) Authority from the NLRB and federal
courts of appeal clearly indicates that such conduct is not
wconcerted activities" under § 7. In the mid-1980s, the NLRB
modified its standard for wconcerted activities" with respect to
safety complaints made by a sole employee. Under the new standard,
which has been upheld by several circuits as a permissible
interpretation of the NLRA, van employee's action may be concerted

for the purposes of the NLRA only if the action is engaged in with



or on the authority of other employees, and not solely by and on
behalf of the employee himself." Prill v. NLRB, 835 F.2d 1481,

1482-83 (D.C. Cir. 1987), cert. denied sub nom. Meyers Indust. Vv.
NLRB, 487 U.S. 1205 (1988) (emphasis added) (affirming Mevers

Industries, Inc., 281 NLRB No. 118 at 15-16 (1986)). See also

Ewing v. NLRB, 861 F.2d 353 (2nd Cir. 1988); NLRB V. Mini-Togs,
Inc., 980 F.2d 1027 (5th Cir. 1993). In facts similar to the
instant case, the D.C. circuit upheld the NLRB's reading of § 7 and
held that a single employee who made safety complaints under state
and federal law was not engaged in "concerted activity" because he
was not acting with the authority of other employees.

At the heart of this dispute is whether the safety complaints
of a single employee acting on his own can constitute
concerted activity under the Act. Previously, under {cld NLRB
authority] the efforts of a single worker to invoke state and
federal laws regulating occupational safety were held
protected activity under section 7. The Board had determined
that such complaints were nconcerted" on the theory that the
action of one individual bringing statutory safety concerns to
light is presumed to assert the rights of all employees
interested in safety. Put simply, the Board now rejects
th[is] theory . . . - A worker no longer takes nconcerted"
action by himself unless he acts on_the authorijty of his
fellow workers.

Id. at 1483 (citations omitted) (emphasis added).

There is no evidence in the record that Burris was acting with
or on the authority of her coworkers when she made her safety
complaints. Rather, it appears that no other employees authorized

Burris, either implicitly ox explicitly, to act for them in this

regard.’ Hence, Burris' reports to OSHA and the EPA do not

1 In their Brief in Response to the Court's Sua Sponte Motion
to Grant Summary Judgment, Plaintiffs point to affidavits of Jeff
Creason and Kathy Rogers that assert that Burris urged them to call

6



constitute "concerted activities" under § 7, and her state court
action should not be preempted. See pavis, 476 U.S. at 394-95
("[A] party asserting pre—emption must advance an interpretation of
the Act that . . . has not been 'authoritatively rejected' by the
courts or the Board.").

B. Burris' Contacts with Coworkers. Plaintiffs argue that
Burris' contacts with her coworkers concerning alleged safety
problems at Red Wing constituted weconcerted activities" under § 7;
therefore, they argue, her state court action is preempted by the
NLRA. However, Burris does not claim that these allegedfcontacts
with coworkers were the cause of her discharge; indeed, these
contacts are nowhere mentioned in Burris' state court petition.
Rather, they were raised by Plaintiffs in an attempt to deprive the
state court of jurisdiction over Burris' claim. Plaintiffs urge
this Court to base its preemption analysis on facts alleged by
pPlaintiffs, rather than those contained in Burris' petition. This
court declines Plaintiffs' jnvitation to find a Supremacy Clause
problem where there is none. This Court need look no further than
the claims Burris has raised in her state court petition to make a

determination of whether her action is preempted. As her petition

OSHA and others about alleged safety problems at Red Wing. (Br.
Resp. Ct. Mot. Summ. J. at 12; Creason Aff. ¥ 3; Rogers Aff. § 4.)
This evidence does not contradict the Court's finding that Burris
was not acting with or on the authority of her coworkers when she
made her safety complaints to OSHA and the EPA. (See Burris Aff.
q 6 (asserting that she nacted solely upon [her] own.").)

7



alleges no conduct protected by § 7,2 her action does not trigger

the Carmon preemption doctrine.

v. Conclusion

This Court finds that Burris' claim is not preempted by the
NLRA and should properly remain in state court. Although Burris
has not moved for summary judgment, this Court has the power to
enter summary judgment sua sponte. Durtsche V. American Colloid
Co.,, 958 F.2d 1007, 1009 n.l1 (10th cir. 1992) (guoting Celotex
Corp. v. Catrett, 477 U.S. 317, 326 (1986)). If, as here, one
party moves for summary judgment, and it is clear from the record
that there is no genuine dispute respecting a material fact
essential to the proof of movant's case and that the case cannot be

proved if a trial should be held, the court may sua sponte grant

summary judgment to the mon-moving party. Yu v. Peterson, 13 F.3d

1413, 1415 n.3 (10th cir. 1993) (citing Cool Fuel, Inc. v. Connett,
685 F.2d 309, 311 (9th cir. 1982)).

The Supreme Court has observed that a district court may grant
summary judgment sua sponte, "so long as the losing party was on
notice that she had to come forward with all of her evidence."
Celotex, 477 U.S. at 326. This Court provided Plaintiffs fifteen

days notice to respond to its sua sponte motion for summary

2 while Burris' contacts with coworkers alleged by Plaintiffs
might arguably constitute "concerted activities," see El Gran Combo
de Puerto Rico v. NLRB, 853 F.2d 996, 1003 (1lst cir. 1988); Meyers
Tndustries, Inc., 281 NLRB No. 118 at 15-16 (1986), aff'd sub nom.
Prill v. NLRB, 835 F.2d 1481 (D.C. cir. 1987), cert. denied sub
nom. Mevers Indust. v. NLRB, 487 U.S. 1205 (1988), resolution of
this question is not necessary for disposition of the instant case.

8




judgment. see Notice of Sua Sponte Motion to Grant Summary
Judgment. Cf. Fed. R. civ. P. 56(c) (requiring 10 days notice).
Plaintiffs took this opportunity to file a supplemental brief.
(Br. Resp. Ct. Mot. Summ. J.)

Therefore, having provided adequate notice to Plaintiffs, and
having found that there is no genuine dispute respecting a material
fact essential to the proof of Plaintiffs' case and that the case
cannot be proved if a trial should be held, this court grants
summary judgment for pefendant Burris and against Plaintiffs Red

-

Wing and Key.

ORDERED this o day of November, 1995.

ﬁx/
ISTRICT JUDGE

UNITED ST




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

HARRON JAMES EDWARDS, _
ENTERED CON DOUKET

)
)
Petitioner, ) , :
) oars/ _DEC 0 1 109
vs. ) No. 95-C-927-K
)
RITA ANDREWS, ) I IJ IE{I?
)
Respondent . ) NOV 3 0 199
Richard M. Lawrence, Clerk
ORDER U. S. DISTRICT COURT

This is a proceeding on a petition for a writ of habgas corpus
pursuant to 28 U.S8.C. § 2254, Petitioner, currently confined in
the Oklahoma Department of Corrections (DOC), challenges his Tulsa
County District Court conviction in Case No. CF-93-2566.
Respondent has filed a Rule 5 response to which Petitioner has not
replied. As more fully set out below the Court concludes that the

petition for a writ of habeas corpus should be denied.

I. BACKGROUND

On October 27, 1993, Petitioner pled guilty to First Degree
Burglary and Kidnapping and no contest to Assault with a Dangerous
Weapon and First Degree Rape.' In accordance with the plea
agreement, Petitioner received concurrent sentences of twenty
vears, five years, ten years, and five years respectively.
Petitioner did not file a direct appeal or move to withdraw his
guilty plea.

Subsequently, Petitioner filed an application for post-

On the same day the State dismissed Counts 2, 4, 5, and




conviction relief, alleging the Information for First Degree
Burglary was defective in that it did noiL allege the essential
elements of First Degree Burglary. The Tulsa County District Court
denied relief and the Oklahoma Court of Criminal Appeals affirmed
on the basis of a state procedural bar.

In the instant petition for a writ of habeas corpus,
petitioner again alleges that the information charging him with
First Degree Burglary was defective. Respondent contends that

Petitioner's claim is procedurally barred.

ITI. ANALYSIS
Respondent concedes, and this Court finds, that Petitioner
meets the exhaustion requirements under the law. The Court also
finds that an evidentiary hearing is not necessary as the issues
can be resolved on the basis of the record, see Townsend V. Sain,

372 U.S. 293, 318 (1963), overruled in part on other grounds,

Keenev v. Tamayo-Reyes, 504 U.S. 1 (1292).

The alleged procedural default in this case results from
petitioner's failure to raise his claim in a timely direct appeal
and his failure to provide the court sufficient reason for failing
to do so. The doctrine of procedural default prohibits a federal
court from considering a specific habeas claim where the state's
highest court declined to reach the merits of that claim on
independent and adequate state procedural grounds, unless a
petitioner ndemonstrate[s] cause for the default and actual

prejudice as a result of the alleged violation of federal law, or




demonstrate[s) that failure to consider the claim[] will result in
a fundamentai miscarriage of justice." Coleman v. Thompgon, 501

U.s. 722, 724 (1991); see also Maes V. Thomas, 46 F.3d 979, 985

(10th Cir.), cert. denied, 115 §.Ct. 1972 (1995) ; Gilbert v. Scott,
941 F.2d 1065, 1067-68 (10th Cir. 1991). "A state court finding of
procedural default is independent if it is separate and distinct
from federal law." Maes, 46 F.3d at 985. A finding of procedural
default is an adequate state ground if it has been applied
evenhandedly "‘in the wvast majority of cases.'" Id, (quoting
Andrews v. Deland, 943 F.2d 1162, 1190 (10th Cir. 1991), cext.
denied, 502 U.S. 1110 (1992)}.

Applying these principles to the instant case, the Court
concludes Petitioner's claim is barred by the procedural default
doctrine. The state court's procedural bar as applied to
pPetitioner's claim was an "independent" state ground because "it
was the exclusive basis for the state court's holding." Maes, 46
F.3d at 985. Additionally, the procedural bar was an "adequate"
state ground because the Oklahoma Court of Criminal Appeals has

consistently declined to review claims which were not raised on

direct appeal. Moore v, State, 809 pP.2d 63, 64 (Okla. Crim. App.),

cert. denied, 502 U.S. 913 (19%1) (the doctrine of res judicata

barg consideration in post-conviction proceedings of issues which

have been or which could have been raised on direct appeal).
Because of his procedural default, this Court may not consider

Petitioner's claim unless he is able to show cause and prejudice

for the default, or demonstrate that a fundamental miscarriage of




justice would result if his claims are not considered. See
Coleman, 510 U.S. at 750. The cause standard requires a petitioner
to "show that some cbjective factor external to the defense impeded

efforts to comply with the gtate procedural rules." Murray
v, Carrier, 477 U.S. 478, 483 (1986). Examples of such external
factors include the discovery of new evidence, a change in the law,
and interference by state officials. Id. As for prejudice, a
petitioner must show "‘actual prejudice'’ resulting from the errors

of which he complains." United States v. Frady, 456 U.S. 152, 168

(1982) . A "fundamental miscarriage of justice" instead }equires a
petitioner to demonstrate that he is "actually innocent" of the
crime of which he was convicted. McCleskey v. Zant, 499 U.S. 467,
494 (1991).
pPetitioner attempts to show cause by alleging ineffective
assistance of counsel. He contends he "was denied a direct appeal
due to his trial attorney's failure to discuss the pros and cons of
a direct appeal." (Petition, docket #1, at 7.} An attorney,
however, has no absolute duty in every case to advise a defendant
of his appeal rights or to file an appeal following a guilty plea

conviction. Laycock V. New Mexico, 880 F.2d 1184, 1187-88 (10th

Cir. 1989) (citing Marrow V. United States, 772 F.2d 525, 527 (9th

Cir. 1985); Carey V. Laverette, 605 F.2d 745, 746 (4th Cir.) (per

curiam) (there is "no constitutional requirement that defendants
must always be informed of their right to appeal following a guilty

plea"), cert. denied, 444 U.S. 983 (1979)); see also Hardiman, 971

F.2d at 506; Castellancs V. United States, 26 F.3d 717 (7th Cir.




1994) ; Davis v. Wainwright, 462 F.2d 1354 (5th Cir. 1972). Only

"[i]f a claim of error is made on constitutional grounds, which
could result in setting aside the plea, or if the defendant
inquires about an appeal right" does counsel have a duty to inform
the defendant of his limited right to appeal a guilty plea.
Laycock, 880 F.2d at 1188; see also Shaw V. Cody, No. 94-6172, 19385
WL 20425, *2 (10th Cir. Jan. 20, 1995) {unpublished opinion); Abels
v. Kaiger, 913 F.2d 821, 823 (10th Cir. 1990) (counsel's failure to
file a requested appellate brief, when he had not yet been relieved
of his duties through a successful withdrawal, amounted to
constitutionally ineffective agsistance). "This duty arises when
‘counsel either knows or should have learned of his client's claim
or of the relevant facts giving rise to that claim.'" Hardiman,

971 F.2d at 506 {guoting Marrow V. United States, 772 F.2d 525, 529

(9th Cir. 1985)).

Petitioner does not allege he asked counsel to file a motion
to withdraw his guilty plea or appeal his conviction within ten
days of sentencing. Nor has Petitioner alleged a constitutional
claim of error which could result in setting aside his guilty plea.

ee Hardiman, 971 F.2d at 506. The sufficiency of an indictment or

information is not a matter for federal habeas relief unless the
information is so deficient that the convicting court lacked

jurisdiction. Heath v. Jonesg, 863 F.24 815 (11th Cir. 1989);

Uresti v. Lyvnaugh, 821 F.2d 1099 (5th Cir. 1987). Under the Sixth

and Fourteenth Amendment, Petitioner is entitled to fair notice of

the criminal charges against him, and claims of due process




violations in not providing such fair notice are cognizable in a

habeas corpus action. See Hunter v, State of N.M,, 916 F.2d 585,

598 (10th Cir. 1990), cert. denied, 500 U.S. 909 (1991); Franklin
v, White, 803 F.2d 416 (8th Cir. 1986), cert. denied, 481 U.S. 1020
(1987) . In the instant case, the Court finds no such
constitutional error in the charge in question.

DPetitioner's only other means of gaining federal habeas review
is a claim of actual innocence under the fundamental miscarriage of
justice exception. Herrera v. Colling, 113 S.Ct. 853, 862 (1993);

Sawver v. Whitley, 112 S.Ct. 2514, 2519-20 (1992) . Pétitioner,

however, does not claim that he is actually innocent of the crime
at issue in this habeas action. Therefore, Petitioner's claim is

procedurally barred.

III. CONCLUSION
After carefully reviewing the record in this case, the Court
concludes that Petitioner cannot establigh cause and prejudice, or
a fundamental miscarriage of justice to excuse his procedural
default. Accordingly, the petition for a writ of habeas corpus is

hereby DENIED.

SO ORDERED THIS ,3_0 day of %@77&/“/ , 1995.
<% C%—

—TERRY C. i?ﬁ.l\!
UNITED STARLES DIATRICT JUDGE
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STIPULATION FOR DISMISSAL WITH PREJUDICE

The parties to this action having executed a Settlement Agreement, it is hereby
stipulated and agreed that this action, including all claims, demands and counterclaims
asserted therein, shall be dismissed with prejudice, each party to bear its own costs and
attorneys’ fees.
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