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Judgment is hereby entered for the D&fendant and against Plaintiff. Dated this (72 ’tday
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Plaintiff, Shirley H. St. Clair, seeks judicial review of a decision of the Secretary of
Health & Human Services denying Social Security disability benefits. In accordance with 28
U.S.C. §636(c) the parties have consented to proceed before a United States Magistrate Judge.
Any appeal of this decision will be direct_li--fﬁ the Circuit Court of Appeals.

Ms. St. Clair, who was 48 years oldatthc time of her application, completed high school
and received some vocational training at a'ﬁ'uck driving school [R. 92]. She has not been
engaged in substantial gainful employment #crivity since November, 1988 [R. 100]. Most
recently she had been employed as an apartm@t manager, collecting rent payments, maintaining
bookkeeping and accounting records, managing yard and apartment maintenance crews and
supervising employees, [R. 94-95, 158-160]. She has also worked as a secretary, an
elderly/disabled care provider, and has expafiﬁnce in shop labor and production line work, [R.
93-99]. Ms. St. Clair claims she is disabied_.ﬂ#ithin the meaning of the Social Security Act and

has been under a disability since December 13. 1988. She claims disability due to osteoarthritis,

! Effective March 31, 1995, the functions of the Secretary of Health and Human Services in social security cases
were transferred to the Commissioner of Social Security, P.L. No. 103-296. However, this Order continues to refer to
the Secretary because she was the appropriate party at the time of the underlying decision.



lumbar and cervical degenerative disc disease with associated pain and also complains of
breathing problems due to asthma and obstructive pulmonary disease [R. 192, 258, 265, 395].

Ms. St. Clair’s June 12, 1990 applicaﬁon for disability benefits was denied September
28, 1990. The denial was affirmed on reconsi&eration. A hearing before an Administrative Law
Judge (ALJ) was held on September 9, 1991 ..in Tulsa, Oklahoma. On behalf of the Secretary,
the ALJ concluded that Ms. St. Clair had the residual functional capacity for sedentary and light
work activities and was not disabled undef the Appendix 2 guidelines {R. 371-384]. The
Appeals Council, upon review, remanded Ms St. Clair’s claim for a supplemental hearing for
the purpose of taking oral testimony of a vocﬁtional expert and for further consideration of third
party statements (letters from Ms. St. Clair’.s}.mother and former mother-in-law) [R. 390-392].
This was done and the ALJI entered his depi;;ion on August 19, 1993 determining the Plaintiff
could not perform her past relevant work b"utf__that she was capable of performing the full range
of sedentary work [R. 57-74]. His decision was upheld by the Appeals Council and thus became
the Secretary’s final decision for purposes of judicial review [R. 6-7].

Ms. St. Clair has filed this appeal contending that the ALY’s finding that she can perform
a full range of sedentary work is not supporiﬁ&l-:_by substantial evidence in the record and that the
record failed to support the ALY’s finding that Plaintiff had acquired skills which are transferable
to jobs which the vocational expert testified ate available to Plaintiff.

The role of the court in reviewing tht;._ﬂecision of the Secretary under 42 USC § 405(g)
is to determine whether there is substantial evidence in the record to support the decision of the
Secretary, and not to reweigh the evidence;'{}? try the issues de novo, Sisco v. U.S. Dept. of

Health and Human Services, 10 F.3d 739, 741 (10th Cir. 1993). If supported by substantial



evidence, the Secretary’s findings are conc'lt;Sive and must be affirmed. Richardson v. Perales,
402 U.S. 389, 390, 91 S.Ct. 1420, 1422, 25}L.Ed.2d 842, (1971). Substantial evidence is more
than a scintilla, less than a preponderance, and is such relevant evidence as a reasonable mind
might accept as adequate to support a Couciusion. Id. at 401, 91 S.Ct. at 1427.

The undersigned United States Magisuate Judge finds that the ALJ has adequately and
correctly set forth the relevant facts of this case and has properly outlined the required sequential
analysis. The Court therefore incorporate_i this information into this Order as the duplication
of this effort would serve no useful purposé._

The record of the proceedings befbre the Social Security Administration has been
meticulously reviewed by the Court. Ms. St Clair’s medical records reflect a lengthy history
of treatment for asthma and chronic obsuuétiire pulmonary disease [R. 265,276,429-433]. The
records also show successful treatment of this condition with medication and Moxair Inhaler [R.
265, 395]. There is some evidence of complﬁints of back pain by Plaintiff as early as 1989 [R.
275]. However, notes regarding Plaintiff’s complaints of back pain to Bat Shunatona, M.D.
during that time period were eclipsed by notes regarding her coughing, "mid-life crisis",
ingrown toe nails, moles, warts, cysts, stoniach problems and hip pain [R. 274-284]. A 1989
MRI showed "vertebral bodies are normal in #ligmnent. ..no evidence of compression deformities
or abnormal marrow signal intensity." There was disc degeneration and a very small disc
herniation which resulted in "some nerve mot entrapment and disruption of the epidural fat
planes” {R.270]. She was prescribed Ibuprbf’#n by Dr. Shunatona for treatment of right hip pain
[R. 277]. Plainuff underwent surgery to ;rqmove four toe-nails in 1990 [R. 285-295]. Since

Plaintiff is not claiming disability due to any problems stemming from this condition, these



records are of no value in determining this 'é_laim.

The first substantive appearance of cémpl_aints of back pain appears in the record at page
296 when Dr. Richard G. Cooper, D.O., exammed and evaluated the Plaintiff in September,
1990. His examination revealed that she st erect, walked with a good gait, range of motion
of the spine was recorded at 40 degrees, ﬂexion was at full range, extension at 30 degrees and
right rotation at 45 degrees. She had full range of motion in her knees, shouiders, hips, ankles,
wrists, elbows and fingers. He noted that -;éiamtiﬁ had filled out the patient information sheet
with very neat block printing, that she haé jﬁormal grip strength, biceps, triceps and shoulder
shrug and good sensation and reflexes. His opinion was that she would have impairment in
prolonged standing, walking, bending, tw:stlng, and lifting. Dr. Cooper also noted her
complaints of asthma and that she smokes.'a.;.pack of cigarettes a day [R. 296-299].

In 1991, Elien I. Zanetakis, M.D. e’@miued Ms. St. Clair at Dr. Shunatona’s request
[R. 300-306, 343]. She found that Plaintiff’s gait, muscle strength and neurologic exam were
within normal limits. Her finding was "prd#ble osteoarthritis with low back pain and muscle
spasm”. She prescribed Voltaren 75mg. and Flexeril 10 mg.

Dr. Shunatona then sent Ms. St. Clair to Comprehensive Therapy Consultants for

of discomfort were noted as "subjective only".

physical therapy [R. 308-321]. Her complais
She was provided with a TENS unit with which she realized dramatic improvement, decreased
pain and more freedom of movement [R. 3186, 317, 328, 351].

Another evaluative examination was performed by J.M. Bazih, M.D. on March 12, 1991
[R. 338]. He reported that Ms. St. Clair wasin good general condition and in no acute distress.

Dr. Bazih noted Plaintiff’s complaints ofpam during range of motion tests for which he



prescribed a muscle relaxant and anti-inﬂammatory medication to take with antacids.

Residual Physical Functional Capaﬁ_i-_tf Assessments signed by Luther Monroe Woodcock,
M.D. and Vallis D. Anthony, M.D, mcotﬂ#d exertional limitations at occasionally lifting 50
pounds, frequently lifting 25 pounds, standi;_]g about 6 hours in an 8-hour workday, sitting (with
normal breaks) for a total of about 6 hours in an 8-hour workday and with no push and/or pull
limitations [R. 246-267]. None of Plaintiﬁ"’g treating physicians have diagnosed her as having
disabling pain and none have prescribed pain medication beyond occasional muscle relaxants.

At the time of the first hearing, Sep_teﬁaber 9, 1991, Ms. St. Clair’s medications consisted
of Theo-Dur and a Maxair inhaler. She testified that she used an "over-the-counter" pain
reliever without aspirin for "relief fromhack pain for restful sleep” [R. 344]. No other
medication list appears in the record and, at the supplemental hearing on June 23, 1993, Plaintiff
testified that she uses a heating pad, laysdwn or rolls up into a ball or just "suffers it out"

when she experiences back pain [R. 109, 1 145]. The Plaintiff testified that she was capable

of attending crafts classes, playing cards [R: "0], working on crafts and mending [R. 141, 157],

working on ceramics [R. 107], running the vacuum [R. 141}, doing laundry and dishes [R. 142],
lifting 16 pounds [R. 147], going to grocerj and department stores and the post office [R. 157],
driving [R. 137], climbing a step ladder and washing windows [R. 125-126], and that she could
spend fifteen to twenty minutes at a time cross-stitching [R. 106].

The record also contains a "personal tog" which appears to be a calendar with notations

made, presumably in Plaintiff’s handwritiig, on a daily basis of Plaintiff’s condition and

complaints from April, 1991 through Septémber 1991 [R. 345-350]. Plaintiff charted her

breathing complaints and rated her days as: "g - good (normal), f-fair (little difficuity), h-heavy



(hard to breathe), I-impossible (stay inside)”. The Court notes that the majority of the days
Plaintiff noted to be "fair" and that breathir,;lg_ problems were managed with the "inhaler" and
"staying inside". Plaintiff’s chart for ratiﬁg'her back pain, "bp", were "d-dull (normal), m-
moderate, s-severe, u-unbearable". Again most days were recorded as "moderate” and episodes
of pain were reported after doing household chores and taking car trips to Ohio, Eureka Springs,
Arkansas and Flint Ridge, Oklahoma. Shé'wmte that during her car trips she rode for two
hours before taking a break to walk and stretch [R. 347, June 27; R.348, July 6]. Plaintiff’s
calendar notes also show that back pain was managed with "Equate” at bedtime. On May 30,
1995, Plaintiff recorded that she sat for 30 minutes then laid down and she rated the day as
"moderate" for back pain [R. 346]. Plamtiff diaried on August 11, 1991, that she "could only
sit 30-45 minutes at a time"; an indication ¢ hat this was a significant occurrence and a decrease
in her expectations as to sitting time.

The record supports the ALJ’s findmg that Plaintiff is capable of performing sedentary
work. Sedentary Work is defined as follbﬁls:

20 CFR §404.1567 Physical exeniéjg' requirements.

(a) Sedentary work. Sedentary work involves lifting no more than 10 pounds at a time
and occasionally lifting or carrying articles like docket files, ledgers, and small tools.
Although a sedentary job is defined as one which involves sitting, a certain amount of
walking and standing is often necessary in carrying out job duties. Jobs are sedentary

if walking and standing are requim%lf}bccasionally and other sedentary criteria are met.

The Court finds that the ALJ properly asses . Plaintiff’s residual functional capacity to perform

20 CFR §404.1567(a); Social Security Ruling 83-

the full range of sedentary work as definei
10. The ALJ considered Plaintiff’s compl , medical records, recitation of her daily activities

and her appearance and actions at the } .‘gs. The Court finds that the ALJ evaluated the

record, Plaintiff’s credibility and allegations of pain in accordance with the correct legal

6



standards established by the Secretary and the courts.
Plaintiff asserts that the evidence mtlns case does not support a finding that the Plaintiff
has acquired skills which are transferable to jobs the Plaintiff is capable of performing.

Plaintiff’s relevant former work included :'i:'ﬂ;;magement of apartment complexes two separate

times [R. 94-95, 118-120, 158-160, 199]. One position consisted of essentiaily a "one-person”

operation where she performed the physicali work associated with maintaining the apartments as
well as the office work, such as collecting};:_l.t [R. 119, 158]. The other position consisted of
supervising the physical work which was fiffonned by work crews [R. 159]. In this job, she
hired and fired employees, collected rcnt_,i_{-:@t::casionally showed an apartment and maintained
some accounting records [R. 93-99, 159] EiPl_aintiff listed her basic duties as an apartment

manager on the Vocational Report as folldvﬁrﬂ.:

8 evicted non-paying tenants; did payroll reports,
" geew; did banking deposits; cleaned and painted
apartments; supervised cleaning ladies; directed contract labors (such as painters, carpet
installers) kept rent rolls; made monthly rental reports; conducted interviews for hiring
new employees; discharged employees when necessary; made daily bank deposit reports
via telephone to home office; reliéved managers at other complexes for time off. 1
operated typewriter, calculator, 10-key, answering machine, copy machine. I supervised
other employees numbering from 5 to 13.

Rented out apartments, collected ren
supervised lawn and maintenance

Record, at page 199,
At the supplemental hearing, the ALJ elicited testimony from the vocational expert

establishing the prevalence of occupations I’Iainuff could perform given her age, education, work

experience and residual functional capéq [R. 169-176]. The ALJ considered Plaintiff’s
impairments and acknowledged her limitéd ability to sit for prolonged periods. The vocational
expert submitted a comprehensive resum"_éffi’nr the record and, at the outset of the hearing,

acknowledged that she had examined the miedical records of Plaintiff and attended her testimony.

7



The vocational expert specifically referred to the second apartment management job heid by the
Plaintiff as the foundation for the transferable skills she had acquired [R. 169]. The jobs
available that Plaintiff could perform in the sedentary level included billing and accounting
clerks, some of the duties performed by Pﬁiﬂtiff in her former position.

The Plaintiff contends that the testimony of the vocational expert was ambiguous and that
the ALJ erred in applying the “grids" based upon that testimony. Transferable skills are
defined in 20 CFR §404.1568(d) as "skilled or semi-skilled work activities [done] in past work
[that] can be used to meet the requirements of skilled or semi-skilled work activities of other
jobs or kinds of work. This depends largely on the similarity of occupationally significant work
activities among different jobs." See Goatcher v. U.S.Dept. of Health & Human Services, 52
F.3d 288, (10th Cir. 1995); also Podedworny v. Harris, 745 F.2d 210 (3rd Cir. 1984). A skili
is knowledge of a work activity which requires the exercise of significant judgment that goes
beyond the carrying out of simple job duties and is acquired through performance of an
occupation which is above the unskilled level. It is practical and familiar knowledge of the
principles and processes of an art, science or trade, combined with the ability to apply them in
practice in a proper and approved mannet, SSR 82-41, Social Security Rulings, at 197-98
(Cum.Ed.1982). A vocational expert may be called to determine whether claimant’s skills
acquired in past employment will transfer to a category of work at the exertional level the ALJ
has concluded the claimant can perform, Hargis v. Sullivan, 945 F.2d 1482, 1492 (10th Cir.
1991).

There is no requirement that the vocational expert or the ALJ set forth in detail the

particular acquired skills which are transferable:



Although appellant did not testify at the hearing about the clerical skills--auditing cash

reports, invoicing, and the like--that she acquired while working for TG&Y, she did

disclose them in her vocational report. R, at 167-72 (ex. 10). Thus, the VE’s testimony

was based on evidence of record, and it constitutes substantial evidence to support the

ALJ’s decision,

Goatcher, supra.

The sedentary jobs in the region idemtified by the vocational expert as available to
Plaintift using skills transferable from her previous work experience were receptionist, billing
clerk and new account clerk. The Desecriptions of those jobs found in the Dictionary of
Occupational Titles at 205.367-014, 214.362-042 and 237.367-038 include duties listed by
Plaintiff on her vocational report [R. 199} and in her testimony [R. 93-99, 159]. The ALI’s
questioning of the vocational expert was proper and addressed the impairments he found were
supported by substantial evidence, Talley v. Sullivan, 908 F.2d 585 (10th Cir. 1990). The
vocational expert’s responses were based upon evidence of record and constitute substantial
evidence to support the ALJ’s decision.

The record supports a denial of benefits. The Court finds that the ALJ evaluated the
record in accordance with the correct legal standards established by the Secretary and the courts.
The Court finds that there is substantial evidence in the record to support the ALJ's decision.

Accordingly, the decision of the Secretary fimding Plaintiff not disabled is AFFIRMED.

SO ORDERED THIS JGxDAY OF oer , 1995.

<

—

FRANK H. McCARTHY
UNITED STATES MAGISTRATE
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IN THE UNITED STATES DISTRICT COURT FOR THE %»)
NORTHERN DISTRICT OF OKLAHOMA 0CT 30 1995[

JOHN W. KEETH, Richard M. Lawrsnce, Court Clerk

U.S. DISTRICT COURT
Plaintiff,

va. Case No. 95-C-977-BU //
JACK WRIGHT, an individual,
and SOUTHWEST LABORATORY OF
OKLAHCMA, INC., an Oklahoma
Corporation,

Defendants. ENTEFS: | ..
| gt 3 b

This matter comes before the Court upon the motion of
Plaintiff, John W. Keeth, to rémand this action to the Tulsa County
District Court. In response, Defendants, Jack Wright and Southwest
Laboratory of Cklahoma, Inc., represent that they do not object to
Plaintiff's motion since it appears from the motion that Plaintiff
is not relying upon federal law for his claims against Defendants.
Because Plaintiff is not relying upon federal law as the basis for
his claims against Defendants and the Court otherwise lacks subject
matter Jjurisdiction over this matter, the Court finds that
Plaintiff's motion should be granted.

Accordingly, the Court GRANTS Plaintiff's Motion to Remand
(Docket Entry #3). This action is REMANDED to the Tulsa County
District Court. The Clerk of the Court is DIRECTED to mail a
certified copy of this Order to the Clerk of the Tulsa County
District Court.

ENTERED this ﬁC) day of October,




IN THE UNITED STATES DISTRICT COURT -
FOR THE NORTHERN DISTRICT OF OKLAHOMA FILED

-hard M, Lawrence, Court Cloil
PR IRTRICT (01

e

ENTERED ON DOCKEY
oare0CT 3 11988

RUSSELL McINTOSH,
Plaintiff,
vs. CASE NO. 94-C-929-B

BOATMEN'S FIRST NATIONAL BANK
OF OKLAHOMA,

Defendant.

This matter comes on for vonsideration of Defendant Boatmen's
First National Bank of Oklahoma's (Boatmen's) Motion For Summary
Judgment (docket entry # 71).

BACKGROUND

This is a companion case to Marion Parker V. BancOklahoma

Mortgage Co., et al, Case No, 92-C-664-B. Both Parker and the

present Plaintiff McIntosh, black males who work as real estate
appraisers, alleged in each case that the defendant and other bank
and mortgage companies continuously denied their respective
applications for employment bhcause of their race. In the present
case there is no allegation of conspiracy of action among the
defendants! as was present in Pparker.

Plaintiff Russell McIntogh (McIntosh) attempted to join the

parker case as a party plaintiff but his Motion To Enter Case As

! There were originally a number of defendants in the
present matter. Boatmen's remains now as the only defendant.



Plaintiff was denied by this Court on August 30, 1994, the Court
concluding that the various cluims of Parker and McIntosh involved
arguably common issues of law but that "said claims factually arise
from separate transactions and occurrences or series of
transactions and occurrences.* McIntosh filed this action on
October 3, 1994.°

Boatmen's filed a motion for summary judgment contending
plaintiff's claim is time-barred by the Fair Housing Act's two year
statute of limitations period. Hoatmen's also argues that plaintiff
cannot establish a prima facle case of hiring discrimination under
the FHA because it is undisputed that Boatman's had no opening for
an appraiser. Boatmen's further contends that the FHA does not
apply to plaintiff's claim because it is silent as to employment
discrimination, does not contain terms of art typically used in
employment legislation, and does not provide remedies typically

used in employment legislation.

McIntosh responds that he tried to intervene in the Parker

case on January 22, 1993, but was not allowed to do so (the Court
concluded McIntosh had no stanﬁing in the Parker case). Plaintiff
further avers that Boatman's had a need for appraisers when it
discarded his employment applichtions at various times between 1988

and March, 1992.

2 As the Court stated in an earlier Order, it is not readily
understood why counsel for Plaintiff McIntosh would join various
defendants under claims which factually are separate and disparate,

absent an allegation of conspiracy of action, in view of the Parker

rulings.



UNDISPUTED FACTS

The following is Defendant's statement of undisputed facts:?

1. McIntosh, a black male and a residential real estate
appraiser, claims that he soﬁ@ht, but was denied, employment or
work with Woodland Bank, Boatﬁhn's predecessor, in September, 1987;
between 1988 and 1990; in February, 1990, and in March 1992.

2. On each of these oc@ﬁsions, McIntosh claims to have sent
Boatmen's his resume and samplﬁ appraisals in an attempt to obtain
employment as an appraiser for:conventional real estate loans made
by Boatmen's.

3. McIntosh admits thnﬁ;the'materials sent to Boatmen's were
not in response to any advertisement or solicitation by Boatmen's.
He further admits that he ﬁid not know is Boatmen's needed
additional appraisers to peérform appraisals at the time he
submitted his materials.

4. At those times when--ﬂblntosh sent a resume, Boatmen's had
no opening or need for an additional conventional appraiser and was
not seeking applicants for suﬁh position.

5. Boatmen's did not employ an in-house staff of
conventional appraisers.

6. over the years, Boatmen's established an ongoing

professional relationship with several outside independent

3 Rather than responding to Boatmen's statement of
undisputed facts in compliande with Local Rule 56.1, Plaintiff set
forth his own statement of idisputed facts. Plalntlff also set
forth two "Controverted Fagts", based solely upon his own
affidavit, stating that (1) i atmen s was in need of appraisers
because of increased business, and (2) it was Boatmen's custom to
use in house appraisers or to use outside independent appraisers
which denied black appraisers work.




appraisers and utilized these appraisers for its conventional
lending needs. Such appraisers were able to perform all of the
conventional appraisal work that Boatmen's needed to be done.

7. Any unsolicited reaﬁnas were merely thrown away. In this
way all "applicants" were treated the same way. They were all
summarily rejected because Boatmen's had no need for their
services.

8. Boatmen's use of c¢onventional appraisers was in part
controlled by the requirements of the secondary mortgage companies
whom purchased conventional lbaha from Boatmen's. Boatmen's did not
keep any conventional loans iﬁ the bank but so0ld them as soon as
possible. In order to sell them, Boatmen's had to meet the
requirements of the companies purchasing loans from it. One
regquirement was the use of an mépraiser approved by them. Boatmen's
used appraisers who were on a number of approved lists to insure
its conventional loans were ra@dily marketable.

9. McIntosh did not sweek employment as a conventional
appraiser with Boatmen's aftaf’narch 1992,

10. McIntosh admits he has not evidence that the independent
appraisers utilized by Boatmanis were unable to meet or handle all
of Boatmen's conventional appr&isal needs.

11. McIntosh admits he Hﬁs no evidence that he was treated
worse than any other person wﬁp sought employment at Beoatmen's as
a conventional appraiser. T

12. McIntosh admits he has no evidence, other than his
personal belief, that race pliyed any role in his not obtaining

employment at Boatmen's as a ¢onventional appraiser.



LEGAL ANALYSIS

Summary Jjudgment purauaﬁﬁ'to Fed.R.Civ.P. 56 is appropriate
where "there is no genuine 1;&#& as to any material fact and that
the moving party is entitled to judgment as a matter of law."
Celotex Corp. v. Catrett, 477 .'(3.3. 317, 322. 106 S.Ct. 2548, 2552,
91 L.Ed.2d 265, 274 (1986); Anderson v. Liberty Lobby, Inc., 477
U.S. 242, 247, 106 S.Ct. 2505, 2510, 91 L.Ed.2d 202 (1986); Windon
Third 0il and Gas V. Fegg131 D§posit Insurance_ Corporation, 805

F.2d 342, 345 (10th Cir. 1986). certden. 480 U.S. 947 (1987). In

celotex, 477 U.S. at 322 (1986), it is stated:

"[Tlhe plain 1angu&ﬁh of Rule 56 (c) mandates

the entry of summa¥y judgment, after adequate

time for discovery #nd upon motion, against a

party who fails to make a showing sufficient

to establish the existence of an element

essential to that party's case, and on which

that party will be#r the burden of proof at

trial." s
To survive a motion for summary judgment, nonmovant "must establish
that there is a genuine issue of material facts..." Nonmovant
"must do more than simply show that there is some metaphysical
doubt as to the material facts."® Matsushita v. Zenith, 475 U.S.
574, 585-86, 106 S.Ct. 1348, 1355, 89 L.Ed.2d 538, (1986).

A party opposing a prﬁ@er:ly supported motion for summary

judgment may not rest upon'ﬁﬁra allegations or denials of his
pleadings, but must affirmatively prove specific facts showing

there is a genuine issue of ﬁﬁtarial fact for trial. Anderson V.

Liberty Lobby, Inc., supra, whﬁfein the Court stated that:

®. . . The mere exigtence of a scintilla of evidence
in support of the plaintiff's position will be
insufficient; there must be evidence on which the jury

could reasonably find for the plaintiff . ." Id, at 252.



The Tenth Circuit requires "more than pure speculation to defeat a
motion for summary judgment® under the standards set by Celotex
and Anderson. Setliff v, ngmgﬁigl Hospital of Sheridan County, 850
F.2d 1384, 1393 (10th Cir. 1988).
THE STATUTE dw LIMITATIONS ISSUE

Section 3613(a) (1) (A) of the Fair Housing Act provides a two
year limitations period within which a civil action must be brought
by persons making claims as tﬁﬁﬂa claimed by McIntosh, as follows:

"An aggrieved person may commence a civil action in an

appropriate United Stated district court or State court

not later than 2 yearg after the occurrence or the

termination of an alleged discriminatory housing practice
"

It is undisputed that Plaintiff did not seek employment as a
conventional appraiser with Boatmen's after March, 1992. This
action was filed October 3, 1994, approximately two and one-half
years after the last alleged incident, clearly beyond the two year
permitted period.

Nor does McIntosh's attempt to bootstrap this action to the
Parker matter persuade the Court. Plaintiff's Complaint states:

"Comes now the plaintift:fnunsell McIntosh, and pursuant

to the Tenth Circuit Court ruling and this district

court's ruling in Case No. 92-C-664-B does hereby state

that his cause of action relates back to the filing of

the case previously cited . . . "
Plaintiff argues that the statute of limitations was tolled when
Plaintiff filed his Motion %o Intervene in the Parker case (on

January 22, 1993), or at least when he filed a Complaint in the

Parker case (March 3, 1993), eiting U.S. for the Use and Ben. of

Canion v. Randall & Blake, 817 F.2d 1188 (5th Cir.1987). Randall &

Blake addresses the timeliness of an action where a motion to



intervene was filed within the limitations period, was granted
after that period expired, and the intervenor then filed a
complaint in the action. That is not our case here. McIntosh filed

a motion to intervene in anothar case, which was denied and then he

filed, without Court permission, a complaint in the other case, the
latter being dismissed by tﬁ£§HCOurt on August 30, 1994, due to
lack of McIntosh's standing. : 

Further, in the absenc'm". of a statute to the contrary, a
limitations period is not tol;@@.during the pendency of a dismissed
action. Courts, in Title VII ﬁﬁiters which bare great similarity to
the present matter, have rm’ltinely held that the filing of a
complaint that is dismissed:ﬁﬁthout prejudice does not toll the

rne Public School Dist. No. 1,

statutory filing.

926 F.2d 959 (10th cir. 199 Simons v. Southwest Petro-Chem,

Inc., 28 F.3d 1029 (10th Cir.1$94); Pipkin v. United States Postal
Service, 951 F.2d 272 (10th ﬁﬁi.1991).

McIntosh alsoc claims ﬁﬁiahoma's state law tolling/saving
statute provides him a protedﬁﬁd period within which to file a new
complaint after dismissal #jthout prejudice of an existing
complaint. When Congress hﬁ# provided a federal statute of
limitations for a federal ﬂﬁﬁim, as herein, state tolling and

saving provisions are not applicable. Brown, at 961.

Lastly, Boatmen's a and the Court agrees, that

McIntosh's claim could not ¢ eivable relate back to the Parker

case because McIntosh did' It‘. assert a failure to hire claim

against Boatmen's in that case.

The Court concludes thatfﬁ#lntosh's claim against Boatmen's is



barred by the two year statu!”ﬁcf limitations as provided in the

Fair Housing Act. Boatmen's ﬁﬁtion for summary judgment on this

issue should be and the same i# hereby GRANTED.

Notwithstanding the Court¥s conclusions regarding the statute

of 1limitations issue, the will hereinafter discuss the

remaining issues brought fo ‘{n Boatmen's motion.

PLAINTIFF'S PRIMA FACIE CASE

Boatmen's contends Plaiﬁ {Pf cannot establish a prima facie
case of hiring discrimina:¢ under the FHA because it 1is
undisputed that Boatmen's d no opening for an appraiser.
Boatmen's offers the affida of Nicholas E. Fitzgerald® to
establish that at the times Mﬂgitosh submitted resumes to Boatmen's
seeking appraisal work or emp yment, Boatmen's had no opening or

need for additional conventiefial appraisers and was not seeking

applicants for such position.’
McIntosh's deposition testimony is the main evidence submitted

by him to counter Fitzgerald's statements. McIntosh admitted he had

no evidence that Boatmen's ‘heeded someone to do conventional
appraisals or that the bank;pus seeking applicants. Failure to

prove the existence of a job Bipening is a fatal defect in a prima

facie case of overt discrimi on. Chavez v. Temple U. High School

Dist. No. 213, 565 F.2d 1087 )91 (9th Cir.1977); Jones v. Unisys

Corp., 54 F.3d 624, 631 (10 {r.1995). Further, the mailing of

unsolicited resumes do not titute an application for purposes

vime of the affidavit, was Vice
nding at Boatmen's and previously,
during the time period in issie herein, was Senior Vice President
(responsible for all aspects of the bank's lending functions) of
woodland Bank, Boatmen's predecessor.

4 Fitzgerald, at ¢t
President of Retail Commerci




of satisfying the application element of the prima facie case of

discrimination. nirectors, 633 F.2d 1309 (9th

Cir.1980).

McIntosh also testified $hat he had no evidence, other than
his personal belief, that rﬁ _1§yed any role in his not getting
employment at Woodland Bank, atmen's predecessor.

To establish a claim of ilure-to-hire race discrimination

under FHA a plaintiff must p¥@ve: (1) that he belongs to a racial

minority; (2) that he applied for and was qualified for a job for
which the employer was seekimg applicants; (3) that, despite his

gqualifications, he was re 1; and, (4) that, after his

rejection, the position remai d open and the employer continued to

seek applications from persoh f the complainant's qualifications.

c., 3 F.2d 1419, 1427 (10th

Cir.1993); ta] Specialty Foods, Inc., 997 F.2d

793 (10th Cir.1993) (abrogated on other grounds, 51 F.3d 227).

plaintiff has failed to:meet the burden imposed by Rule 56,
Federal Rules of Civil Procédire. Windon Third 0il and Gas V.

Federal Deposit Insurance Corporation, 805 F.2d 342, 345 (10th Cir.

1986). certden. 480 U.S. 9247 { 87). Celotex, supra, requires

a party, against whom summ judgment supported by competent

evidence is sought, to make showing sufficient to establish the

existence of the contested e nt essential to that party's case,

and on which that party wii :ar the burden of proof at trial.
Plaintiff has wholly failed. so herein. Therefore, the Court

concludes Boatmen's Motion #6Y Summary Judgment on this issue

should be and the same is h



APPLICATION OF THE FHA TO PLAINTIFF'S CLAIM

Boatmen's contends that the FHA does not apply to plaintiff's
claim because it is silent a# to employment discrimination, does
not contain terms of art typi y used in employment legislation,
and does not provide remedies typically used in employment

legislation. This Court, in , decided that issue contrary to

Boatmen's position, relying: principally wupon Favors V. MAQ

Management Corp., 753 F.Supp. 941 (N.D.Ga.1990) . Favors held "This

Ccourt declines to torture §36 ﬁ?_into allowing such a scheme that
so undermines the purposes of° the Fair Housing Act. There is no
reason to assume that Congres# did not intend to reach hiring in
the housing section because of the existence of Title VII." Id. at
944. While acknowledging a rth of authority on the issue, the
Court sees no reason to depa from its previous conclusions.

Accordingly, Boatmen's Motio# ?pr Summary Judgment should be and

the same is hereby DENIED on_'uch issue.

S Boatmen's Motion For Summary

In summary, the Court

Judgment on the statute of limitations issue, GRANTS Boatmen's

Motion For Summary Judgment ‘on the prima facie case issue, and

DENIES Boatmen's Motion For -Sfismary Judgment on the issue of the

*

application of the Fair Hou# Act to Plaintiff's claims herein.

A Judgment is accordance iith the Court's Order will be

simultaneously entered here:

3 Parker brought hiQ; ¢tion under 42 U.S5.C. §3601 efseq.
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IT IS SO ORDERED this _ =) -day of October, 1995.

_ -
: THOMAS R. B%TT : E v

UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT IJ E I)
FOR THE NO il D ICT OF OMA
RTHERN DISTR OKLAH 0cT 30_995

RUSSELL McINTOSH,
~hard M. Law :
R ISR A Ot

CASE NO. 94-C-929-B v////

ENTERED ON DOCKET
06T 3 1 19%

Plaintiff,
VS.

BOATMEN'S FIRST NATIONAL BANK -
OF OKLAHOMA,

)
)
)
)
)
)
)
)
)
)

Defendant. DATE

In accord with the Court's Order, filed simultaneously
herewith, granting Boatmen's Motion For Summary Judgment by holding
that the statute of limitations bars Plaintiff's claims herein,
granting Boatmen's Motion For ﬂummary Judgment on the prima facie
case issue by holding that Plaintiff has failed to establish a
prima facie case, and denying‘ﬂhatmen's Motion For Summary Judgment
on the issue of the application of the Fair Housing Act to
Plaintiff's claims herein by holding that the Fair Housing Act

applies to alleged discrimin#&tory hiring practices, the Court

grants Judgment in favor of. Boatmen's First National Bank of

Oklahoma and against Plaintiff on issues one and two and in favor
of Plaintiff and against Defanﬁaht on issue three.

Costs are assessed againﬁt Plaintiff if timely applied for
pursuant to Local Rule 54.1,'§nd each party is to bear its own

attorneys fees.

IT IS SO ORDERED this % ~ day of October, 1995.
.': i /

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE




UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA
FILED

NCT30 19 '

Clark

VERNETTA B. CARTER, M. Lawrencs, Co
US. DISTRICT GOURT

Plaintiff, ,
S
v. No. 94-C-920-J -
SHIRLEY S. CHATER, Commissioner of
Sacial Security,®

[y S \¢c‘d e b \—T

/0 -3/-9.

Defendant.

JUDGMENT

This action has come before the Court for consideration and an Order affirming
the Secretary’s decision has been entered. Consequently, judgment for the Defendant

and against the Plaintiff is hereby entered.

It is so ordered this _7< day of October 1995.

ﬁam A, Joyner
United States Magistrate Judge

" Effective March 31, 1995, the functions of the Secretary of Health and Human Services
{"Secretary”} in social security cases were transferred to the Commissioner of Social Security. P.L. No.
103-296. Pursuant to Fed. R. Civ. P. 25(d){1); Shirley S. Chater, Commissioner of Social Security, is
substituted for Donna E. Shalala, Secretary of Heglth and Human Services, as the Defendant in this action.



TRICT COURT FOR THE
ICT OF OKLAHOMA

FILED

A

CT30195 I

Richard M. Lawren
US.OISTRICT ooy e

No. 94-C-920-J 7

UNITED STATES I
NORTHERN Dl

VERNETTA B. CARTER,
Plaintiff,
v,

SHIRLEY S. CHATER Commissioner (:}f

Social Security,™ ot v ol LOCHET

roe /0 ’5/'7.5/

Defendant.

‘..
]
]

Plaintiff, Vernetta B. Carter, purguant to 42 U.S.C. § 405(g), requests judicial

review of the decision of the Secretdty denying Social Security benefits.® Plaintiff
asserts error because (1) the Secret mproperly rejected the opinion of Plaintiff’s
treating physician and failed to consideérthe severity of Plaintiff’s impairments, (2} the

Secretary failed to describe how Plaintiff could perform her past relevant work, and

" Effective March 31, 1995, the furt 'uns of the Secretary of Health and Human Services
{"Secretary”) in social security cases were tri tred to the Commissioner of Social Security. P.L. No.
103-296. Pursuant to Fed. R. Civ. P, 25{d hirley S. Chater, Commissioner of Social Security, is
substituted for Donna E. Shalala, Secretary 0 h and Human Services, as the Defendant in this action.
Although the Court has substituted the Commi er for the Secretary in the caption, the text of this Order
will continue to refer to the Secretary becaus was the appropriate party at the time of the underlying
decision.

2\

This Order is entered in accordance 8 U.S.C. § 636{c) and pursuant to the parties’ Consent

to Proceed Before United States Magistrate .
o d supplemental security insurance benefits on November
tially and upon reconsideration. A hearing before an
Administrative Law Judge ("ALJ"} was held B ber 9, 1992. A. at 43. By order dated February 26,
1993, the ALJ determined that Plaintiff was gabled. R. at 27-36. The Piaintiff appealed the ALJ's
decision to the Appeals Councii. On Novembér 7, 1994 the Appeals Council denied Plaintiff’s request for
review, and denied Plaintiff's request to reopen its prior decision denying review. R. af 4.

Plaintiff filed an application for disabil
14, 1991, R. at 27. The application was d



(3) the Secretary failed to properly -:"&i‘jionsider and evaluate the testimony of the

vocational expert. For the reasons diﬁcussed below the Court affirms the decision of

the Secretary.

Plaintiff was born November2 1948. AR. at 97. Plaintiff completed high

from Oklahoma Junior Cotlege in Secretarial

school, and obtained an associate deg

Administration. R. at 47.

Plaintiff was admitted to Hillc_'._ t Medical Center on July 3, 1991 for aseptic

meningitis.** R. at 735. Plaintiff wag discharged on July 10, 1991, after treatment.

R. at 135. A chest X-ray was inter fmed as showing mild pleural scarring of the

lungs. R. at 135. An MRI performed by Tulsa Magnetic Imaging on July 8, 1991

was reported as "unremarkable.” R. a158 On July 3, 1991, a C.T. Brain Scan was
interpreted as normal. R. at 762.

On July 16, 1991 Plaintiff

s admitted to Hillcrest Medical Center on
complaints of left leg pain, dizzines.ﬁ_,-f}fiand loss of appetite. R. at 276. A left leg

venogram conducted July 16, 1991 h}'g__'Thomas D. Roberts, M.D. revealed extensive

A Meningitis is defined as "inflammat _'the membranes of the spinal cord or brain,” Taber's

Cyclopedic Medical Dictionary 1192 {17th e 193], "Acute aseptic” is defined as "a nonpurulent form
of meningitis usually running a short, benign course with recovery. Usually due to viral infection.” Id.

= -



deep venous thrombosis.® R, at 2 Plaintiff was discharged and instructed to
follow up with her physician within the next week.

On July 27, 1992 Plaintiff wi

dmitted to Hillcrest Medical Center based on
complaints of chest pain. R. at 229. An X-ray taken July 27, 1992, showed no sign

of active heart disease, but indicated:gome "possible obstructive lung disease." R, at

229. Plaintiff was diagnosed with ! ast pain, etiology undetermined,” and "post
phlebitic syndrome of the left leg smaondary to previous history of repeated deep
venous thrombosis." A. at 230. A-dlagnostic imaging report, on July 28, 1992,
noted that the "lack of perfusion defégts suggests very low probability of pulmonary
embolus." R. at 242. |

Dr. David Copple, by letter da December 16, 1992, states that he believes

Plaintiff cannot be employed in an ef which requires her to remain on her feet, but

that she might be able to be retrained o a sedentary pasition. Dr. Copple noted that
Plaintiff had difficulty ambulating anﬁ.:____ ad swelling in her legs. R. at 267-77.
Plaintiff testified that she workm:i as a medical transcriptionist until July 1991,

and that she also previously worked 88 a secretary and a motel manager. A. at 47-

50. Plaintiff stated that she stopped Wworking due to her meningitis, encephalitis®,

5 -development, or existence of a blood clot or thrombus

racess when it occurs during hemorrhage. It is a life-
18 because the clot can occiude a vessel and stop the
detached, becomes an embolus and occludes a vessel
a clot in the leg may break ¢ff and cause a pulmonary

8980 (17th ed. 1993).

Thrombosis is defined as "the format
within the vascular system. This is a life-savi
threatening event when it occurs at any othef
blood supply to an organ or a part. The throrhh
at a distance from the originat site; for examp
embolus.” Taber's

% Plaintiff notes that she was admitted en days for treatment at Hillcrest for meningitis and
encephalitis. Plaintiff’s admission diagnosis § ‘as aseptic meningitis. R. at 135. The consuiting
physician listed "herpes encephalitis® as a consiﬂerat!on R. at 147,

_3 r..__.;..3 -



and blood clots. R. at 571-53. Accaf@?ing to Plaintiff she currently sees her doctor

iff stated that the farthest she can walk is

every two and one-half months. Plain
about fifteen feet, and she must keep her leg elevated or it swells. R. at 55. Plaintiff
described the current pain in her leg & eeling similar to a tight band around her leg.

yat she has a sharp pain in her calf about four

R. at 58. In addition, Plaintiff stated

times each day, which will sometime§just go away, but at times she has to put heat

on it. Plaintiff testified that the paing_!ﬁ;ﬁts, on average, 15 or 20 minutes. A. at 79-

80. Plaintiff stated that she does ¢ k for two of her children, washes dishes,

crochets, needlepoints, watches television, reads newspapers, and attends church

{Sundays and one Tuesday per monf’h_};.-’_ R. at 58-61.

n

1/18/93" for a "brain aneurysm.” R. at 122. However, no medical records which are before the Court
substantiate this notation. :

8 h that he is not engaged in substantial gainful activity

72). Step two requires that the claimant demonstrate
ination of impairments that significantly limit his ability
. i claimant is engaged in substantial gainful activity
lly severe {step two), disability benefits are denied. At
v those impairments listed at 20 C.F.R. Pt. 404, Subpt.
nt is equal or medically equivalent to an impairment in
sting is not met, the evaluation proceeds to step four,
nt or the combination of impairments prevents him from
ot disabled if the claimant can perform his past work.
k, the Secretary has the burden of proof (step five) to
ucation, and work history, has the residual functional
/ity in the national economy. If a claimant has the RFC
efits are denied. See Bowen v. Yuckert, 482 U.S, 137,
. 750-51 {10th Cir. 1988).

Step one requires the claimant to &
{as defined at 20 C.F.R. §§ 404.1510 and 40
that he has a medically severe impairment of
to do basic work activities. See 20 C.F.R. §
{step one) or if claimant’s impairment is rot
step three, claimant’s impairment is compared
P, App. 1 (the "Listings”). If a claimant’'s imy
the Listings, claimant is presumed disabled. -
where the claimant must establish that his imp
performing his past relevant work. A claimai
If a claimant is unable to perform his previod
establish that the claimant, in light of his ag
capacity {"RFC") to perform an alternative wo
to perform an alternate work activity, disabiiit
140-42 (1987); Williams v. Bowen, 844 F.2d:

4o



Act is defined as the

inability to engage in any substantial gainful activity by
reason of any medically determinable physical or mental
impairment . . ..

42 U.S.C. § 423(d)}(1}{A). A claimant is disabled under the Social Security Act only
if his

physical or mental impairment or impairments are of such
severity that he is not only unable to do his previous work
but cannot, consideringhis age, education, and work
experience, engage in anyother kind of substantial gainful
work in the national ecoriomy. . . .

42 U.S.C. § 423(d}{(2)(A).

The Secretary’s disability deterrﬁinations are reviewed to determine (1) if the
correct legal principles have been fo“{;wed, and (2) if the decision is supported by
substantial evidence. See 42 U.S.C. § 405(g); Bernal v. Bowen, 851 F.2d 297, 299
{(10th Cir. 1988); Williams, 844 F.2d at 750.

The Court, in determining whether the decision of the Secretary is supported

by substantial evidence, does not réWﬁigh the evidence or examine the issues de

Human Services, 10 F.3d 739, 741

(10th Cir. 1993). The Court will, however, meticulously examine the entire record.
Williams, 844 F.2d at 750.

"The finding of the Secretary as to any fact, if supported by substantial
evidence, shall be conclusive.” 42 U,$C § 405(g). Substantial evidence is that
amount and type of evidence that #".'i?easonable mind will accept as adequate to

, 402 U.S. 389, 401 (1971); Williams,

support a conclusion. Ri

-5 -



844 F.2d at 750. In terms of traditiohal burdens of proof, substantial evidence is
more than a scintilla, but less than & preponderance. Perales, 402 U.S. at 401.
Evidence is not substantial if it is ayﬁfwhelmed by other evidence in the record.

Williams, 844 F.2d at 750.

DECISION
In this case, the ALJ determingd that Plaintiff could perform her past relevant

work, with some restrictions. The ALJ concluded that although Plaintiff has severe

than ten pounds and should elevate left leg while working. R. at 33.

Treating Physician

Plaintiff initially asserts that th@ ALJ improperly weighed the evidence from
Plaintiff’'s treating physicians. How@er, the record does not support Plaintiff’s

assertion.

A treating physician’s opinion ig entitled to great weight. See Williams, 844

F.2d at 757-58 (more weight will be ®n to evidence from a treating physician than

to evidence from a consulting phys n appointed by the Secretary or a physician
who merely reviews medical recor without examining the claimant); Turner v.

Heckler, 754 F.2d 326, 329 (10th:Clr. 1985). However, a treating physician’s

opinion may be rejected "if it is b ,.' conclusory, and unsupported by medical

evidence." Frey v. Bowen, 816 F.2d

B, 513 (10th Cir. 1987). If an ALJ disregards

_ __'_.,_ 6 --



a treating physician’s opinion, he must set forth "specific, legitimate reasons” for
doing so. Byron v. Heckler, 742 F.2d 1232, 1235 (10th Cir. 1984).

The ALJ’s opinion indicates that the treating physician’s opinions were
considered. The ALJ determined that Plaintiff could perform work at the sedentary
level, but with restrictions permitting Plaintiff to have her left leg elevated. R. at 32-
33. The ALJ, relying upon the vocationial expert, decided that Plaintiff could perform
her past work as a medical transcriptigrist or her past secretarial positions with these
restrictions. R. at 72-73.

Plaintiff testified that she saw Her treating physician, Dr. Copple, approximately
every two and one-half months. R. at 54-55. Dr. Copple treated Plaintiff for deep
venous thrombosis, chest pain, and aséptic meningitis. On December 16, 1992, Dr.
Copple, in a letter addressed "to whom it may concern,” noted that Plaintiff has
difficulties in ambulation and leg swelling. R. at 267.

| feel that Ms. Carter’s condition is such that she cannot be
employed in any gainful occupation, particularly that
requiring any effort at being on her feet. | do feel that she
can ambulate somewhat, however, she does have pain with
walking. In addition, |1 that this patient is disabled for
any type of occupation unless she were to be trained in

some type of sedentary é¢cupation, however, | would not
like her to be in a sitting position continuously.

R. at 267-68. The ALJ noted that th&'-i-ffaati.ng physician’s advice was consistent with
a finding that Plaintiff could perform sedentary work (as a medical transcriptionist or
secretary) with some additional Iimitﬁi:ﬁibns. R. at 31.

In addition, an RFC assessmeﬂi;‘,j"-nompleted by Dr. Copple on March 15, 1993

lists Plaintiff’s limitation for lifting (of @n infrequent basis) as five to twenty pounds,

7.



and carrying {on an infrequent basis) as five to ten pounds. In addition, Plaintiff’s use
of her feet for pushing/pulling was marked as limited, but Plaintiff’s use of her hands

for repetitive movement and grasping was marked as not restricted.® R. at 719-20.

% Dr. Copple additionally completed a Marital Assessment Form on Plaintiff, noting that Plaintiff's
ability to deal with the public, use judgment with the public, deal with work stresses, and function
independently were all "fair" based on Plaintif's “pain in both legs as well as chronic edema and
tenderness.” Plaintiff's remaining abilities wers all marked "good.” R. at 22-24. Although Dr. Copple is
Plaintiff’s treating physician for her venal thrombiésls, nothing in the record indicates that he treats Plaintiff
with respect to any mental condition, -

A separate "mental” assessment was ¢onducted on Plaintiff on February 11, 1992 by Donald R.
Inbody, M.D. Although Dr. Inbody did not cormpiete the same form as Dr. Copple, Dr. inbody notes that
Plaintiff’s attention, concentration, and judgment appeared intact, that no evidence of memory loss was
present, and that no psychotic symptomology Was noted. R. at 172. In addition, Plaintiff denied any
complaints of psychiatric problems. A. at 17%.  Dr. inbody notes that Plaintiff has minimal memory loss
due to her encephalitis, but is recovering with ng-treatment. R. at 172. Dr. Inbody concluded that Plaintiff
could handle her own finances. R. at 172-173,

The ALJ completed a Psychiatric Reviéw Technique Form, noting that Plaintiff had a mild memory
impairment, but was recovering. R. af 34. Tha-ALJ also marked the following: restrictions of activities
of daily living -- slight; difficulties in maintaining sociat functioning -- slight; deficiencies of concentration -
- seldom; episodes of deterioration -- never. The ALJ discussed these findings in his opinion. A. at 31.
To meet a Listing, Plaintiff's abilities must be "marked” in at least two of these four areas. 20 C.F.R. Pt.
404, App. 1 § 12.02.

In Cruse v. United States Department gf Hesith & Human Services, 49 F.3d 614 (10th Cir. 1995),
the Tenth Circuit Court of Appeals analyzed mental impairments, the listings, degrees of limitation, and the
mental assessment form {like the one completéd by Dr. Copple). The Cruse court noted that the Mental
Assessment form does not directly correlate to th# four areas in the Listings {i.e., restrictions of daily living,
difficulty in maintaining social functioning, defigiencies of concentration, and episodes of deterioration).
|d. at 618. The Court concluded that a descrigtion of "fair™ on the form {which was defined as "ability to
function in this area is seriously limited but not precluded”) is equivalent to the listing definition of
"marked.” Id. at 618. s

In this case, Dr. Copple, Plaintiff’s physiélan rated Plaintiff as "fair,” or marked, in four of the fifteen
"categories” on the Mental Assessment form, The ratings were explained by "patient has pain in both legs
as well as chronic edema and tenderness.” A. at 22. These ratings are relatively close to the social
functioning category of the Listings. At best, Paintiff would qualify for only one "marked” rating. In
addition, as noted above, the ALJ determined thit Plaintiff’s ability to work was limited, and required her
to be able to elevate her leg. The vocational @ art testified that an additional reasonable accommodation
for Plaintiff would include "having individuala prdvide assistance in performing her job task, of obtaining
files, filing and so forth.” A. at 73. Some of thi-categories marked "fair” by Plaintitf’s doctors are related
to these accommodations.

Furthermore, Plaintiff was evaluated by Dr. Inbody who determined that Plaintiff merely had minimal
memory toss, and her ability to function was unaffected.

Plaintiff does not allege, as error, the ALJ’s fallure to correctly evaiuate and weigh the evidence
related to Plaintiff’s mental status. In addition, i her application for disability insurance benefits, Plaintiff
alleges disability related only to "phlebitis of left'leg” and "brain surgery.” A. ar 87. Regardless, due to
the evidence in the record, including the mentaf #issessment by Dr. Inbody, and Plaintiff's own claims that
her mental status remains unaffected, the Court finds that the ALJ’s conclusions are supported by
substantial evidence.

'__3,,_



Furthermore, an MRI conducted on July 9, 1991 was interpreted as
unremarkable. R. at 207. A diagno&t.i{c imaging report, conducted on July 28, 1892,
was interpreted as indicating that Piﬁ:lfntiff had a "very low probability of pulmonary
embolus.” R. at 242.

Contrary to Plaintiff’'s assertion, the ALJ’s opinion does not indicate that the
medical evidence from Plaintiff's treht:ifng physicians was "improperly rejected.”

Plaintiff additionally asserts that the ALJ failed to consider the "severity of all
of Plaintiff’s impairments in combiﬂaii-on.“ Plaintiff does not elaborate on exactly
what factors the ALJ failed to considq:;u__r., and a review of the ALJ’s opinion indicates
he adequately addressed Plaintiff’s ai:!'égad impairments. Initially, the ALJ summarized
the medicai records, Plaintiff's testimqfi;;y (including allegations of pain), and conciuded
that Plaintiff has deep venous throm’@Sis which causes significant problems. A. at
371. The ALJ determined that the ra-rﬁiﬁining effects from Plaintiff’s meningitis were
minimal, and were adequately addresﬂﬁd by a restriction requiring Plaintiff to keep her
foot elevated while working. R. at 31 Although the ALJ found Plaintiff's credibility
“good,"” the ALJ determined that Pl_a-_i.ﬁtiff's pain was only moderate and would not

interfere with her performance. R. at 37-32.

Past-_';:;:: plevant Work
Plaintiff, with no elaboration,._ﬁé!%l:ages that the ALJ failed to make adequate

findings of fact to support the conclusion that Plaintiff could work. Although the

the ALJ adequately met that require’!ﬁﬁiﬁnt.

-9



The Social Security Regulations provide that an ALJ should make specific
factual findings with respect to a claimant’s ability to work. The ALJ’s findings must
contain:

1. A finding of fact as to the individual’s RFC.
2. A finding of fact as to the physical and mental
demands of the past job/occupation.
3. A finding of fact that the individual’s RFC would
permit a return to his or her past job or occupation.
Soc. Sec. Rep. Serv., Rulings 1975-1982, SSR 82-62 (West 1982); Washington v.
Shalala, 37 F.3d 1437, 1442 (10th Cir. 1994).

The ALJ determined that Plaintiff retained the residual functional capacity to
perform sedentary work with the restriction of no lifting over ten pounds, and the
requirement that Plaintiff be permitted to keep her foot elevated. R. at 33. The ALJ
additionally determined that Plaintiff’s past relevant work did not require activities
which were precluded by these limitations. R. at 33. In addition, the ALJ consuited
a vocational expert with respect to thé’@vailability of jobs for an individual which had
the above-described limitations, and iﬁ:'quired as to Plaintiff’s ability to perform her
prior work. R. at 72-76. The ALJ Qcé-ncluded that Plaintiff’s impairments did not
prevent her from performing her past'wprk. R. at 33.

Plaintiff fails to explain how or m what manner the ALJ neglected to adequately

make findings as to Plaintiff's ability to work. The ALJ’s decision and the testimony

of the vocational expert indicate that the ALJ adequately satisfied the regulations.

-10 --



Vocational Expert

Plaintiff additionally alleges thaf the ALJ failed to adequately consider the
vocational expert’s testimony. Although the ALJ determined that Plaintiff’s credibility
was "good," the ALJ is not bound to ar.':{.‘;ept all of Plaintiff’s testimony as true. Talley
v. Sullivan, 908 F.2d 585, 588 (10th C_"ir. 1990) (ALJ is not required to accept all of
a plaintiff’s testimony with respect tb restrictions as true, but may pose such
restrictions to the vocational expert wh-ﬁ'::h are accepted as true by the ALJ); Hamilton
v, Secretary of Health & Human Serviggs, 961 F.2d 1495 (10th Cir. 1992) (credibility
determinations by the trier of fact are ;ﬁjiven great deference on review).

In this case, the ALJ evaluated Plaintiff’'s complaints of pain in accordance with
Luna'® and determined that Plaintiff’s pain was mild and would not interfere with her
performance of work-related activities. R. ar 32. The ALJ additionally evaluated
Plaintiff's testimony concerning her I-if-hitations, and determined that Plaintiff should
be permitted to elevate her foot and'_zﬁhould be restricted to lifting no more than ten
pounds. The ALJ’s conclusion is subﬁiarted by the record.’™

Additionaljlf;-'ﬁubmitted Records

Plaintiff requests that the Court consider the medical evidence "attached in

Exhibit A." The brief submitted to thé.(._’:ourt contains no attachment, and no "Exhibit

A." Consequently, the Court is at & loss to determine exactly what "additiona

1 | una v. Bowen, 834 F.2d 161 (10th Cir, 1987).

" Dr. Copple, Plaintiff's treating physitisn, noted on December 16, 1992, that Plaintiff might be
able to perform sedentary activities. Plaintiff téistified that she was able to lift a gallon of milk. R. at 62.
Plaintiff additionally testified that she sat eight hours during the day but needed to keep her leg elevated
to prevent swelling. A. at 57. :

—-11 -



evidence Plaintiff requests the Court tﬁ-zconsider. Regardless, a court cannot consider
evidence which is not included in the 'fq_lf:c)rd. Selman v. Califano, 619 F.2d 881, 885
{10th Cir. 1980). .

A court can order a remand,.;.gli_'é.ﬂ:u.esting the Secretary to consider new and
material evidence which was not avaiﬁla;h’ile at the time of the Secretary’s decision. 42
U.S.C. 8§ 405(g). A remand can be g_ré-nted if Plaintiff establishes that {1) the failure
to submit the evidence to the ALJ/Appeals Council was justified,'” and (2) the
evidence is material {likely to effect tha outcome of the decision). Plaintiff does not
not address why the omitted Exhibif Awas not presented below, and Plaintiff does
not explain how it is material. Plainti'ff;.gmefely "prays” that the Court will consider the
evidence. However, since the evidence was not attached to Plaintiff’s brief, the Court
cannot consider it. Regardless, Plam“ti’l‘f fails to meet the standard for a remand to
permit consideration of the evidence bv the Secretary.

Accordingly, the Secretary’s decision is AFFIRMED.

Dated this _C3 ©@day of October 1995.

.'_.-'united States Magistrate Judge

124 intitt is apparently referring to a May 24, 1994 letter by

Dr. Copple. However, by transmittal letter di August 23, 1994, Plaintiff’s attorney sent a copy of a
neurological evaluation to the Social Security' rhi’nistration, which is in¢luded in the recerd on appeal.
Plaintiff provides no explanation for the failure fo inciude the May 24, 1994 letter.

Although the Exhibit is not attached

12 -



UNITED STATES DISTRICT COURT FOR THE
NORTHERN DIST*;HICT OF OKLAHOMA

CLARENCE KING, JR.,

00T 3 9 1995

Plaintiff,
V. No. 94-C-586-J US))lsm:crc

SHIRLEY S. CHATER Commissioner of
Social Security,"

i e S )

Defendant.
This action has come before the '.Cburt for consideration and an Order affirming
the Secretary’s decision has been enteréfi. Consequently, judgment for the Defendant

and against the Plaintiff is hereby entered.

It is so ordered this .Y day of Qctober 1995.

Sam A. Joyner
Wnited States

agistrate Judge

V' Eftective March 31, 1995, the functitnis of the Secretary of Health and Human Services

("Secretary”} in social security cases were transferred to the Commissioner of Social Security. P.L. No.
103-296. Pursuant to Fed. R, Civ. P. 25{dH1), Shirley §. Chater, Commissioner of Social Security, is
substituted for Donna E. Shalala, Secretary of Health and Human Services, as the Defendant in this action.

FILED

Fchard M. Lawronce, Court Crerk

.



UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMAFR' T IL E D

NCT 3 0 1995 )X”

Richard M. Lawrance,
U.S. DISTRICT Cgcl’ltl'-?r!rcmk

/

/

No. 94-C-354-J |/

LASHAUN D. JOSEPH,
Plaintiff,
V.

SHIRLEY S. CHATER, Commissioner of
Social Security,"

-

- I-ruun....l

/ﬂ’ﬁ/— 75

Defendant.

JUDGMENT

This action has come before the Court for consideration and an Order affirming
the Secretary’s decision has been enteraﬁ. Consequently, judgment for the Defendant

and against the Plaintiff is hereby entel_’ﬁd.

It is so ordered this _-# day of October 1995.

United States Magistrate Judge

"' Effective March 31, 1995, the functions of the Secretary of Health and Human Services
{"Secretary”) in social security cases were transferred to the Commissioner of Social Security. P.L. No.
103-296. Pursuant to Fed. R. Civ. P. 25(d}{1), Shirley §. Chater, Commissioner of Social Security, is
substituted for Donna E. Shalala, Secretary of Health and Human Services, as the Defendant in this action.

=



UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF okLaHoMA F IL E D

) 0CT 3 0 1995 /37%
MARILYN DICKERSON, )
) Rl M Digmeence, Court Clrk
Plaintiff, ) STRICT COURT
)
V. ) No. 94-C-332-J /
)
SHIRLEY S. CHATER, Commissioner of )
S H I H '11 ’ Yy
ocial Security ; o cvioatd ONLOOKET
Defendant. ) e ‘_@ 3/‘ ;

Mw“

JUDGMENT
This action has come before the Court for consideration and an Order affirming
the Secretary’s decision has been entered. Consequently, judgment for the Defendant

and against the Plaintiff is hereby entered.

It is so ordered this _7€’day of October 1995.

“Sam A. Joyngr”

“United States Magistrate Judge

V' Effective March 31, 1995, the functions of the Secretary of Health and Human Services

{"Secretary") in social security cases werg tran_sfarrad to the Commissioner of Social Security. P.L.. No.
103-296. Pursuant to Fed. R. Civ. P. 25{d}{1}, Shirley S. Chater, Commissioner of Social Security, is
substituted for Donna E. Shalala, Secretary of Heslth and Human Services, as the Defendant in this action.



UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA  OCT 30 1995

JACK CLARK, SAM A. JOYNER

Plaintiff,

No. 94-C-770-J /

SHIRLEY S. CHATER Commissioner of
Social Security,"

0CT 3 0 1995

Defendant.
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e
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Z st Tt e Tmet et Sttt St Smped et e S

This action has come before théﬁjﬁburt for consideration and an Order affirming
the Secretary’s decision has been entered. Consequently, judgment for the Defendant

and against the Plaintiff is hereby entered.

It is so ordered this '@ day of October 1995.

- United States Magistrate Judge

s ON GOCKET

B (0-3/7

' Effective March 31, 1995, the fu ns of the Secretary of Health and Human Services
{"Secretary"} in social security cases were tr arred to the Commissioner of Social Security. P.L. No.
103-296. Pursuant to Fed. R. Civ. P. 25(d}{1), Shirley S. Chater, Commissioner of Social Security, is
substituted for Donna E. Shalala, Secretary of Health and Human Services, as the Defendant in this action.
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MAGISTRATE JUDGET
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

FILED

TEDDY L. WILSON )
SS# 444-24-4911 ) e
Plaintiff, ) 7T 3G 1995
) “Richarg ...tz L L., U
v. ) NO. 94.C-659B.” s o “RT
) "~
SHIRLEY S. CHATER, Commissioner, ' ) ENTERED ON DOCKET
Social Security Administration ) oCT 11 1935
) DATE —
Defendant. )
' DMMENDATION

Plaintiff, Teddy L. Wilson, seeks jﬁﬁi’t-:ial review of a decision of the Secretary of Health
& Human Services denying Social Securify disability benefits.? This appeal follows remand of
a previous disability denial. Plaintiff’s case '-éslas_ remanded for further development of the record
in accordance with the Magistrate’s Report and Recommendation adopted by the district court
in case number 91-C-348-E [R. 185-192]. |

In the first hearing Plaintiff establishﬁd that the vision in his left eye is severely impaired
and will remain so. No other impairments were alleged or proven. The ALJ issued a denial
decision determining that Plaintiff "is able to return to his past relevant work as the
owner/operator of a hot dog restaurant.“. {R. 12]. The court determined that the record did not
possess sufficient information about the physical requirements of that job. The court also stated

that the language was ambiguous in that it could be construed to mean Plaintiff possessed the

! Effective March 31, 1995, the functions of thie Secretary of Health and Human Services in social security cases
were transferred to the Commissioner of Social Seciirlty. P.L. No. 103-296. However, this report continues to refer
to the Secretary because she was the appropriate pany at the time of the underlying decision.

2 On remand, following a hearing held November 5, 1992, the ALJ issued the denial decision dated February 8,
1993, which is the subject of this appeal.  Thedecision of the Appeals Council represents the Secretary’s final decision
for purposes of further appeal. 20 C.F.R. §§ 404.981, 416.1481.



capabilities to work either as an owner Qf &n operator of such a restaurant, or it could mean
Plaintiff could be an owner and operator. Ascording to the court, if the statement is interpreted
to mean that Plaintiff could return to work a8 an owner and operator of a hot dog restaurant but
he did not have, or could not raise, theﬁliirmey to purchase such a venture, then in reality
Plaintiff could not return to such work. The case was remanded to more fully develop the
record concerning Plaintiff’s past relevant work as the owner/operator of a hot dog restaurant
and whether in fact Plaintiff could financially afford to buy such an enterprise [R. 191].

The hearing on remand was held November 5, 1992. No additional medical evidence
was tendered. Plaintiff’s counsel represenﬂ;i’zl_ that Plaintiff had not received additional treatment
[R. 142-3]. Plaintiff was questioned about his job functions as "operator” of Teddy’s Coney
House. He made the chili, the coneys, and cooked all of the food that was served there,
sometimes he worked as cashier [R. 14&9}'. He also took care of all the ordering, filled pop
cups and kept the place clean [R. 152]. Llﬁing of supplies was limited to 20 or 30 pounds [R.
161]. Plaintiff’s current activities include taking his kids to school, taking care of the yard,
cooking and cleaning [R. 151]. In addition;' he is building a room onto his house by himself and
can lift 50-60 pounds frequently, 100 pounﬁs once in a while [R. 155-6].

The ALJ concluded that Plaintiff has the physical and mental capabilities to perform the
work of an owner, owner/operator, and operator of a hot dog restaurant [R. 128]. The ALJ also
found that as the owner and/or operator of a hot dog restaurant Plaintiff performed the work of
a food service worker [R. 130]. Plaintiff”‘?iﬁzéiji;i:sidual functional capacity of medium work, except
for work requiring binocular vision, does nat preclude the performance of his past relevant work

as a food service worker or the ownerlopéi‘ator of a hot dog restaurant [R. 131].



Plaintiff argues that the case shoﬁld be remanded because: (1) the Secretary refused to
develop the record on the issue of Plaintiff’s financial ability to buy a hot dog restaurant; (2) the
Secretary failed to consider the availability of Plaintiff’s past relevant work; and (3) the finding
that Plaintiff can return to his former work is not supported by substantial evidence.

The role of the court in reviewing the decision of the Secretary under 42 USC § 405(g)
is to determine whether there is substantial evidence in the record to support the decision of the
Secretary, and not to reweigh the evidence or try the issues de novo. Sisco v. U.S. Dept. of
Health and Human Services, 10 F.3d 739, 741 (10th Cir. 1993). In order to determine whether
the Secretary’s decision is supported by substantial evidence, the court must meticulously
examine the record. However, the court may not substitute its discretion for that of the
Secretary. Musgrave v. Sullivan, 966 FZd 1371, 1374 (10th Cir. 1992). 1If supported by
substantial evidence, the Secretary’s findings are conclusive and must be affirmed. Richardson
v. Perales, 402 U.S. 389, 390, 91 S.Ct. 1420, 1422, 28 L.Ed.2d 842, (1971). Substantial
evidence is more than a scintilla, less than a preponderance, and is such relevant evidence as a
reasonable mind might accept as adequate to support a conclusion. Id. at 401, 91 S.Ct. at 1427.

The ALJ questioned Plaintiff about. the tasks included in his former capacity, both as
owner and as operator of Teddy’s Coney ‘House. Based on Plaintiff’s testimony, the absence
of medical evidence to the contrary, and the testimony of a vocational expert, the ALJ concluded
that Plaintiff retained the residual functional capacity to perform the work he performed either
as owner or as operator of a hot dog restaurant. He also concluded Plaintiff could engage in the

same type work he formerly performed, namely food service worker. Consequently, the ALJ



determined that Plaintiff is not disabled. .The Court finds that the ALJ’s determination is
supported by substantial evidence.

The finding that Plaintiff can return to his prior relevant work as a hot dog restaurant
operator (or food service worker) renders afly inquiry concerning Plaintiff’s ability to purchase
a hot dog restaurant irrelevant. Moreover, the record amply supports the determination that
Plaintiff possesses the physical and mental cépacity to do the actual hands-on work of cooking,
serving and cleaning. Accordingly, the Court finds that Plaintiff’s financial status is irrelevant
to the disability determination.

Availability of past relevant work is not a consideration at step-4 of the sequential
analysis. The Tenth Circuit has held that a claimant could return to past relevant work, even
though the former job was no longer available. Andrade v. Secretary of Health and Human
Services, 985 F.2d 1045, 1051 (10th Cir. 1993, citing Jozefowicz v. Heckler, 811 F.2d 1352,
1356 (10th Cir. 1987). The appropriate inquiry is not whether the particular job is available,
but whether claimant can do the "type" of job performed in the past. Tillery v. Schweiker, 713
F.2d 601, 602 (10th Cir. 1983). See also Garcia v. Secretary of Health and Human Services,
46 F.3d 552, 556-7 (6th Cir. 1995); SSR 82-61. The record contains substantial evidence to
support the conclusion that light miscellaneous food preparation and supervisory food preparation
is the "type" of job Plaintiff formerly performed. Moreover, the record contains substantial
evidence of significant numbers of such jobs available in the State of Oklahoma [R. 164-5].
Thus, there is no merit to Plaintiff’s argument that the alleged non-availability of Plaintiff’s past
relevant work requires remand.

The Court finds that the ALJ evalaated the record in accordance with the correct legal



standards established by the Secretary and the courts. The Court finds that there is substantial
evidence in the record to support the ALJ's decision. Accordingly, the undersigned United
States Magistrate Judge recommends that the decision of the Secretary finding Plaintiff not
disabled be AFFIRMED.

In accordance with 28 U.S.C. § 636(b) and Fed.R.Civ.P. 72(b), any objections
to this Report and Recommendation must be filed with the Clerk of the Court within ten (10)
days of the receipt of this Report. Failure to file objections within the time specified waives the
right to appeal from a judgment of the district court based upon the findings and
recommendations of the magistrate. Moore v. United States, 950 F.2d 656, 659 (10th Cir.

1991).

DATED THIS _J 9% dayof __O@Z 1995,

¢
FRANK I1. McCARTHY %

UNITED STATES MAGISTRATE JUDGE



UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA, ; ENTERED ON DOCKET
_— ) 0T 3 1 198
’ ) DATE
Vs.
) FILED
CHARLES E. HARRIS; STATE OF )}
OKLAHOMA, ex rel. OKLAHOMA TAX ) 0CT 31 1995
COMMISSION; COUNTY TREASURER, ) Richard M. Lawre
Tulsa County, Oklahoma; BOARD OF ) u.s. bfsmlé%"ég‘i;‘h"vc’“"‘
COUNTY COMMISSIONERS, Tulsa )
County, Oklahoma, )
)
Defendants. ) Civil Case No. 95-C 679BU

FORECLOSURE

This matter comes on for consideration this %) day of Oz

1995. The Plaintiff appears by Stephen C 'Lewis, United States Attorney for the Northern
District of Oklahoma, through Loretta F. .ﬁ_adford, Assistant United States Attorney; the
Defendants, COUNTY TREASURER, Tulsa County, Oklahoma, and BOARD OF COUNTY
COMMISSIONERS, Tulsa County, Oklahu’ina, appear by Dick A. Blakeley, Assistant
District Attorney, Tulsa County, Oklahoma; the Defendant, STATE OF OKLLAHOMA, ex
rel. OKLAHOMA TAX COMMISSION, ai;ﬂpears by Kim D. Ashley, Assistant General
Counsel; and the Defendant, CHARLES E HARRIS, appears not, but makes default.

The Court being fully advised and having examined the court file finds that the
Defendant, CHARLES E. HARRIS, signecf a Waiver of Summons on July 29, 1995.

It appears that the Defendaxﬁ&, COUNTY TREASURER, Tulsa County,
Oklahoma, and BOARD OF COUNTY CﬁMMlSSIONERS, Tulsa County, Oklahoma, filed
their Answers on August 14, 1995; that the Defendant, STATE OF OKLAHOMA, ex rel.

OKLAHOMA TAX COMMISSION, filed its Answer on August 15, 1995; and that the



Defendant, CHARLES E. HARRIS, has failed to answer and his default has therefore been
entered by the Clerk of this Court.

The Court further finds that _the Defendant, CHARLES E. HARRIS, is a
single unmarried person. |

The Court further finds that this is a suit based upon a certain mortgage note
and for foreclosure of a mortgage securing said mortgage note upon the following described
real property located in Tulsa County, Oklahoma, within the Northern Judicial District of
Oklahoma:

Lot Five (5), Block Three (3), OAK RIDGE ADDITION to

the City of Tulsa, Tulsa County, State of Oklahoma,

according to the recorded plat thereof.

The Court further finds that on January 9, 1987, the Defendant, CHARLES E.
HARRIS, executed and delivered to SEA-R3.'MORTGAGE CORPORATION, his mortgage
note in the amount of $40,850.00, payable in monthly installments, with interest thereon at
the rate of Eight and One-Half percent (8.5 %) per annum.

The Court further finds that as security for the payment of the above-described
note, the Defendant, CHARLES E. HARRIS, a single person, executed and delivered to
SEARS MORTGAGE CORPORATION, a i‘nortgage dated January 9, 1987, covering the
above-described property. Said mortgage was recorded on January 13, 1987, in Book 4994,
Page 2493, in the records of Tulsa County, Oklahoma.

The Court further finds that on November 30, 1987, SEARS MORTGAGE
CORPORATION, assigned the above-described mortgage note and mortgage to
INDEPENDENCE ONE MORTGAGE CORPORATION. This Assignment of Mortgage
was recorded on February 5, 1988, in Book 5078, Page 2466, in the records of Tulsa

County, Oklahoma.



The Court further finds that on July 6, 1988, INDEPENDENCE ONE
MORTGAGE CORPORATION, assigned the above-described mortgage note and mortgage
to the Secretary of Housing and Urban Development of Washington, D.C., his successors
and assigns. This Assignment of Mortgage was recorded on July 12, 1988, in Book 5113,
Page 1915, in the records of Tulsa Countj.z,. Oklahoma.

The Court further finds that on June 16, 1988, the Defendant, CHARLES E.
HARRIS, entered into an agreement with the Plaintiff lowering the amount of the monthly
installments due under the note in exchange for the Plaintiff's forbearance of its right to
foreclose. Superseding agreements were reached between these same parties on June 12,
1989, April 16, 1990, and April 26, 1991.

The Court further finds that the Defendant, CHARLES E. HARRIS, made
default under the terms of the aforesaid note and mortgage, as well as the terms and
conditions of the forbearance agreements, by reason of his failure to make the monthly
installments due thereon, which default has continued, and that by reason thereof the
Defendant, CHARLES E. HARRIS, is iﬂéebted to the Plaintiff in the principal sum of
$58,792.36, plus interest at the rate of 8.5 percent per annum from March 23, 1995 until
judgment, plus interest thereafter at the legal rate until fully paid, and the costs of this
action.

The Court further finds that the Defendant, COUNTY TREASURER, Tulsa
County, Oklahoma, has a lien on the prcperty which is the subject matter of this action by
virtue of personal property taxes in the amc:unt of $6.00 which became a lien on the property
as of July 5, 1989, a lien in the amount of$5 .00 which became a lien on the property as of
July 2, 1990, a lien in the amount of $23.06' which became a lien on the property as of

June 26, 1992, a lien in the amount of $9.00 which became a lien on the property as of



June 25, 1993, and a lien in the amount of $9.00 which became a lien on the property as of
June 23, 1994. Said liens are inferior to the interest of the Plaintiff, United States of
America.

The Court further finds that the Defendant, STATE OF OKLAHOMA, ex rel.
OKLAHOMA TAX COMMISSION, has a lien on the property which is the subject matter of
this action by virtue of state income taxes in the amount of $170.27, plus accrued and
accruing interest, which became a lien on the property as of October 13, 1988. Said lien is
inferior to the interest of the Plaintiff, United States of America.

The Court further finds that:ﬂ:’-:_l:ﬂ Defendant, CHARLES E. HARRIS, is in
default, and has no right, title or interest in the subject real property.

The Court further finds that the Defendant, BOARD OF COUNTY
COMMISSIONERS, Tulsa County, Oklahbrf&a, claims no right, title or interest in the subject
real property.

The Court further finds that pursuant to 12 U.S.C. 1710(1) there shall be no
right of redemption (including in all instances any right to possession based upon any right of
redemption) in the mortgagor or any other ﬁéfson subsequent to the foreclosure sale.

IT IS THEREFORE ORDER:

D, ADJUDGED, AND DECREED that the
Plaintiff, the United States of America, actmg on behalf of the Secretary of Housing and
Urban Development, have and recover Judgmﬂnt against the Defendant, CHARLES E.
HARRIS, in the principal sum of $58,792,.££ﬁ;, plus interest at the rate of 8.5 percent per
annum from March 23, 1995 until judgmeﬁt;_i.pl.us interest thereafter at the current legal rate
of 9. (-.2 percent per annum until paid, piuathe costs of this action, plus any additional
sums advanced or to be advanced or expend_éd during this foreclosure action by Plaintiff for

taxes, insurance, abstracting, or sums for the preservation of the subject property.



IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, COUNTY TREASURER, Tuls_ﬁ_- County, Oklahoma, have and recover judgment
in the amount of $52.00, plus costs and interest, for personal property taxes for the years,
1988, 1989, and 1991-1993, plus the costs of this action.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the

Defendant, STATE OF OKLAHOMA, ¢x 1¢l. OKLAHOMA TAX COMMISSION, have and

recover judgment In Rem in the amount 0f"_-$-170.27, plus accrued and accruing interest, for
state income taxes, plus the costs.

IT IS FURTHER ORDEREIE), ADJUDGED, AND DECREED that the
Defendants, BOARD OF COUNTY COWMSSIONERS, Tulsa County, Oklahoma, and
CHARLES E. HARRIS, have no right, tltl#, or interest in the subject real property.

IT IS FURTHER ORDEm, ADJUDGED, AND DECREED that upon the
failure of said Defendant, CHARLES E. I-LARRIS, to satisfy the money judgment of the
Plaintiff herein, an Order of Sale shall be:_ msued to the United States Marshal for the
Northern District of Oklahoma, commandiﬁg him to advertise and sell according to Plaintift’s
election with or without appraisement the _g@al_property involved herein and apply the
proceeds of the sale as follows:

First;

In payment of the costs of tl'lzw action accrued and accruing
incurred by the Plaintiff, iﬁgﬁ:ﬂing the costs of sale of said real
property; |

Second:

In payment of the judgmenflzll‘éndered herein in favor of the

Plaintiff;



Third:

In payment of Defendant, STATE OF OKLAHOMA, ex rel.

OKLAHOMA TAX COMMISSION, in the amount of $170.27,

plus accrued and accruing interest, for state income taxes.

Fourth:

In payment of Defendant, COUNTY TREASURER, Tulsa

County, Oklahoma, in the am_é-unt of $52.00, personal property

taxes which are currently due and owing.

The surplus from said sale, if any, shall be deposited with the Clerk of the Court to await
further Order of the Court,

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that pursuant
to 12 U.S.C. 1710(1) there shall be no right of redemption (including in all instances any
right to possession based upon any right of rédemption) in the mortgagor or any other person
subsequent to the foreclosure sale.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that from

and after the sale of the above-described real property, under and by virtue of this judgment

and decree, all of the Defendants and all persons claiming under them since the filing of the
Complaint, be and they are forever barred and foreclosed of any right, title, interest or claim

in or to the subject real property or any part thereof.
sf MICHAEL BURWAGE
UNITED STATES DISTRICT JUDGE




APPROVED:

STEPHEN C. LEWIS
United States Attorney

3460 U.S. Courthouse
Tulsa, Oklahoma 74103
(918) 581-7463

_AZF 7T,

DICK A. BLAKELEY, OBA #852
Assistant District Attorney
406 Tulsa County Courthouse
Tulsa, Oklahoma 74103
(918) 596-4842
Attorney for Defendants,
County Treasurer and
Board of County Commissioners,
Tulsa County, Oklahoma

KIM D. ASHLEY, OBA #1175
Assistant General Counsel
P.O. Box 53248
Oklahoma City, Oklahoma 73152- 3248
(405) 521-3141
Attorney for Defendant,

State of Oklahoma, ex rel.

Oklahoma Tax Comm:ssmn

Judgment of Foreclosure
Civil Action No. 95 C 679BU
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UNITED STATES DISTRICT COURT FOR THE

NORTHERN D ICT OF OKLAHOMA
T
RED ON DOCKE
UNITED STATES OF AMERICA, = ) EHTEGT 31 1%
on behalf of the Secretary of Veterans Affairs, ) pDATE —————
)
Plaintiff, )
)
- ) ED
)
PAUL A. FROESE,; ) F I L
ELIZABETH FROESE; o ) OCT 3 1 1995
COUNTY TREASURER, Rogers County, - ) y
Oklahoma; .~ )  Richard M. Lawrence, Cler
BOARD OF COUNTY COMMISSIONERS, ) 1. S. DISTRICT COURT
Rogers County, Oklahoma, }
)
Defendants. ) CIVIL ACTION NO. 95-C-637-K

. )
This matter comes on for ¢onsideration this 2J  day of ( O e

1995. The Plaintiff appears by Stephen CLe\ws, United States Attorney for the Northern

District of Oklahoma, through Phil Pinne

. Assistant United States Attorney; the Defendants,

County Treasurer, Rogers County, Okldhoma, and Board of County Commissioners,

Rogers County, Oklahoma, appear by Michele L. Schultz, Assistant District Attorney,

Rogers County, Oklahoma; and the Defendants, Paul A. Froese and Elizabeth Froese,

appear not, but make default.

The Court being fully advi and having examined the court file finds that the

Defendant, Paul A. Froese, executed er of Service of Summons on August 14, 1995

which was filed on August 21, 1995; t the Defendant, Elizabeth Froese, executed a

Waiver of Service of Summons on July 19, 1995 which was filed on July 24, 1995,

NOTE: THIS ORDFR 15 TO BE MAILED

BY MOV 17 O ALl COUNSEL AN
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FRO SE LITIGANTS IMMEDIATELY
UPON RECEIPT.



It appears that the Defendants, County Treasurer, Rogers County,
Oklahoma, and Board of County Commissioners, Rogers County, Oklahoma, filed their
Answer on or about August 30, 1995; that the Defendants, Paul A. Froese and Elizabeth
Froese, have failed to answer and their default has therefore been entered by the Clerk of
this Court.

The Court further finds that this is a suit based upon a certain mortgage note
and for foreclosure of a mortgage securifig said mortgage note upon the following described
real property located in Rogers County, Oklahoma, within the Northern Judicial District of
Oklahoma:

The North 110 feet of the Eagt 396 feet of the N/2 of the SE/4 of
the NE/4 of Section 8, Township 19 North, Range 17 East of the
I. B. & M., according to the U.S, Government survey thereof.

The Court further finds that on October 29, 1979, Leonard Ray Castleberry
and Robin Lynn Castleberry executed and delivered to Turner Corporation of Oklahoma,
Inc., their mortgage note in the amount of $26,300.00, payable in monthly installments, with

interest thereon at the rate of 11.5 percent per annum.

The Court further finds that &s security for the payment of the above-described
note, Leonard Ray Castleberry and Robin Lynn Castleberry executed and delivered to Turner
Corporation of Oklahoma, Inc., a real estate mortgage dated October 29, 1979, covering the
above-described property, situated in the Smte of Oklahoma, Rogers County. This mortgage
was recorded on October 31, 1979, in Book 568, Page 77, in the records of Rogers County,
Oklahoma.

The Court further finds th'aii}m October 31, 1979, Turner Corporation of

Oklahoma, Inc., assigned the above-described mortgage note and mortgage to Federal

R



National Mortgage Association. This Asfﬁ'i"""nment of Mortgage was recorded on

November 1, 1979, in Book 568, Page 1 in the records of Rogers County, Oklahoma.

The Court further finds thaton July 27, 1988, Federal National Mortgage

Association assigned the above-described mortgage note and mortgage to the Administrator

of Veterans Affairs, now known as the Segretary of Veterans Affairs. This Assignment of

Mortgage was recorded on August 31, 19}5, in Book 791, Page 387, in the records of
Rogers County, Oklahoma.

The Court further finds tha

Defendants, Paul A. Froese and Elizabeth
Froese, currently hold the fee simple title to the property via mesne conveyances.
The Court further finds that:the Defendants, Paul A. Froese and Elizabeth

the aforesaid note and mortgage by reason of their

Froese, made default under the terms of

failure to make the monthly installments: dife thereon, which default has continued, and that

by reason thereof the Defendants, Paul A Froese and Elizabeth Froese, are indebted to the

Plaintiff in the principal sum of $22,729.88, plus administrative charges in the amount of

$418.00, plus penalty charges in the amotint of $66.00, plus accrued interest in the amount

of $850.16 as of May 3, 1995, plus interest accruing thereafter at the rate of 7 percent per

annum until judgment, plus interest theredfter at the legal rate until fully paid, and the costs

of this action in the amount of $8.00 (feg for recording Notice of Lis Pendens).

The Court further finds e Defendants, County Treasurer and Board of

County Commissioners, Rogers Cou :f)-klahoma, claim no right, title or interest in the
subject real property.
IT IS THEREFORE O ED, ADJUDGED, AND DECREED that the

Plaintiff, the United States of America,'_iag;t’ing on behalf of the Secretary of Veterans Affairs,
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have and recover judgment in rem against-{iﬁg Defendants, Paul A, Froese and Elizabeth

Froese, in the principal sum of $22,729.88; plus administrative charges in the amount of

$418.00, plus penalty charges in the amousit of $66.00, plus accrued interest in the amount

of $850.16 as of May 3, 1995, plus intere ruing thereafter at the rate of 7 percent per

annum until judgment, plus interest the at the current legal rate of > .(.>"percent per

annum until paid, plus the costs of this ac_: on in the amount of $8.00 (fee for recording

Notice of Lis Pendens), plus any additionali:#ums advanced or to be advanced or expended

during this foreclosure action by Plaintiff for taxes, insurance, abstracting, or sums for the

preservation of the subject property and anyt)ther advances.

IT IS FURTHER ORD ), ADJUDGED, AND DECREED that the

Defendants, County Treasurer and Boa County Commissioners, Rogers County,

Oklahoma, have no right, title, or interest i the subject real property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that upon the

failure of said Defendants, Paul A. Frommd Elizabeth Froese, to satisfy the in rem

judgment of the Plaintiff herein, an Ordcr-. : F Sale shall be issued to the United States

according to Plaintiff’s election with or without appraisement the real property involved

herein and apply the proceeds of the sale ds follows:

First:
In payment of the costs o
incurred by the Plaintiff,

property;

Second: _
In payment of the judgment fendered herein in favor of the
Plaintiff. :

action accrued and accruing



The surplus from said sale, if any, shall be deposited with the Clerk of the Court to await
further Order of the Court, |

IT IS FURTHER ORDEm, ADJUDGED, AND DECREED that from
and after the sale of the above-described real property, under and by virtue of this judgment
and decree, all of the Defendants and all persons claiming under them since the filing of the
Complaint, be and they are forever barred and foreclosed of any right, title, interest or claim

in or to the subject real property or any part thereof.

S TERRY ¢, ey
UNITED STATES DISTRICT JUDGE

APPROVED:

STEPHEN C. LEWIS
United States Attorney

PHIL PINNELL, OBA #7169
Assistant United States Attorney
3460 U.S. Courthouse

Tulsa, Oklahoma 74103
(918) 581-7463

MICHELE L. SCHULTZ, OBA #13771
Assistant District Attorney
219 South Missouri, Room 1-111
Claremore, Oklahoma 74017
(918) 341-3164
Attorney for Defendants,
County Treasurer and
Board of County Commissioners,
Rogers County, Oklahoma

Judgment of Foreclosure
Case No, 95-C-637-K
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ISTRICT COURT FOR THE
STRICT OF OKLAHOMA

ENTEECETD N DOCKE?
paree_© 1146

UNITED STATES OF AMERICA,

Plaintiff,
v.

)
)
)
)
)
)
MARTY T. BABCOCK; )
KIMBERLY D. DAKE ) F
fka Kimberly D. Babcock; )
CONNIE MICHELLE BABCOCK; ) I L E D
COUNTY TREASURER, Craig County, )
Oklahoma; ) OCT 31 1995
BOARD OF COUNTY COMMISSIONERS ) thar M, Law ence,
Craig County, Oklahoma; ) S. DISTFHCT Co U%ferk
STATE OF OKLAHOMA ¢x rel. )
Oklahoma Tax Commission, )

)

)

Defendants. CIVIL ACTION NO. 94-C-926-K

‘: | |
This matter comes on for consideration this o day of é,* a4 ,
1995. The Plaintiff appears by Stephen C.f.;ewis, United States Attorney for the Northern

District of Oklahoma, through Phil Pinnell, Assistant United States Attorney; the Defendants,

County Treasurer, Craig County, 0klah , and Board of County Commissioners,

Craig County, Oklahoma, appear by Clint Ward, Assistant District Attorney, Craig

County, Oklahoma; the Defendant, Marty T Babcock appears by his attorney Kent Ryals;

the Defendant, Connie Michelle Babcock, p_pears not, having previously filed her

Disclaimer; the Defendant, State of Oklah a ex rel. Oklahoma Tax Commission,

appears by Kim D. Ashley, Assistant Genégall Counsel; and the Defendant, Kimberly D.

Dake fka Kimberly D. Babcock, appears_'ﬁbt, but makes default.



The Court being fully advise__d%"hnd having examined the court file finds that the
Defendant, Marty T. Babcock, was served hy certified mail, return receipt requested,
delivery restricted to the addressee on September 11, 1995 and executed a Waiver of Service
of Summons on September 22, 1995; that tﬁ#'Defendant, Connie Michelle Babcock,
executed a Waiver of Service of Summons o October 4, 1994; that the Defendant, State of
Oklahoma ex rel. Oklahoma Tax Comnﬁ##ion, filed its Entry of Appearance on or about
February 8, 1995; that the Defendant, Cm._;_#;_y Treasurer, Craig County, Oklahoma, was
served by certified mail, return receipt requwsted, delivery restricted to the addressee on
October 3, 1994; and that the Defendant,. Bﬂard of County Commissioners, Craig County,
Oklahoma, was served by certified mail, return receipt requested, delivery restricted to the
addressee on October 3, 1994, |

The Court further finds that:#fendant, Kimberly D. Dake fka Kimberly D.
Babcock, was served by publishing notlceﬁftms action in the Vinita Daily Journal, a
newspaper of general circulation in Craig C@unty, Oklahoma, once a week for six (6)
consecutive weeks beginning April 10, 1995, and continuing through May 15, 1995, as more
fully appears from the verified proof of pub}@cation duly filed herein; and that this action is
one in which service by publication is autharized by 12 O.S. Section 2004(C)(3)(c). Counsel

for the Plaintiff does not know and with dﬁéiiﬂiligence cannot ascertain the whereabouts of

the Defendant, Kimberly D. Dake fka Kimnl erly D. Babcock, and service cannot be made

upon said Defendant within the Northern tal District of Oklahoma or the State of

Oklahoma by any other method, or upon said Defendant without the Northern Judicial

District of Oklahoma or the State of Oklalﬂi_ fia by any other method, as more fully appears

from the evidentiary affidavit of a bonded abstracter filed herein with respect to the last
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known address of the Defendant, Kimberlj’si). Dake fka Kimberly D. Babcock. The Court
conducted an inquiry into the sufficiency of the service by publication to comply with due
process of law and based upon the evidendéiﬁresented together with affidavit and
documentary evidence finds that the Plamtiff, United States of America, acting on behalf of
the Rural Housing and Community Developﬁi.ent Service, formerly Rural Economic and
Community Development, formerly Farmeﬁiﬁbme Administration, and its attorneys,
Stephen C. Lewis, United States Attorney fm‘ the Northern District of Oklahoma, through
Phil Pinnell, Assistant United States Attomay, fully exercised due diligence in ascertaining
the true name and identity of the party serveﬂ- by publication with respect to her present or
last known place of residence and/or mailiﬁg}::_a_ddress. The Court accordingly approves and
confirms that the service by publication is s&%ﬁcient to confer jurisdiction upon this Court to
enter the relief sought by the Plaintiff, botﬁ as to subject matter and the Defendant served by
publication. |

It appears that the Defendants.,',_'ECounty Treasurer, Craig County, Oklahoma,
and Board of County Commissioners, Craig County, Oklahoma, filed their Answer and
Cross-Petition on or about October 5, 1994_',',__;-t=hat the Defendant, Connie Michelle Babcock,

filed her Disclaimer on October 11, 1994; at the Defendant, State of Oklahoma ex rel.

Oklahoma Tax Commission, filed its Mmr on or about February 8, 1995; and that the

Defendant, Kimberly D. Dake fka Kimbe v D. Babcock, has failed to answer and her

default has therefore been entered by the C #‘kof this Court.

The Court further finds that oi May 30, 1995, Marty T. Babcock filed his

voluntary petition in bankruptcy in Chap

“in the United States Bankruptcy Court,

Northern District of Oklahoma, Case No. 95-01599-W. On July 27, 1995, the United States

-3-



Bankruptcy Court for the Northern District of Oklahoma entered its order modifying the
automatic stay afforded the debtor by 11 U;:S;C. § 362 and directing abandonment of the real
property subject to this foreclosure action ami which is described below.

The Court further finds that tlus is a suit based upon a certain mortgage note
and for foreclosure of a mortgage securing said mortgage note upon the following described
real property located in Craig County, OKI&;ﬁo'ma, within the Northern Judicial District of
Oklahoma: |

Lot Four (4), in Block Six (G),IR Northgate, an addition to the City of
Vinita, Oklahoma, according to the recorded plat thereon on file and of
record in the office of the County Clerk of Craig County, Oklahoma.

The Court further finds thatﬁh October 2, 1986, Theresa J. Cook executed
and delivered to the United States of Amerxca, acting through the Farmers Home
Administration, her promissory note in thej_énount of $39,000.00, payable in monthly
installments, with interest thereon at the raw of 9.5 percent per annum.

The Court further finds that'.':ﬁa“:q security for the payment of the above-described
note, Theresa J. Cook, a single person, ex&?uted and delivered to the United States of
America, acting through the Farmers Hom;_'Administration, a real estate mortgage dated

October 2, 1986, covering the above-described property, situated in the State of Oklahoma,

Craig County. This mortgage was recordéd on October 2, 1986, in Book 353, Page 402, in
the records of Craig County, Oklahoma. .

The Court further finds that September 5, 1989, Theresa J. Cook, a single

person, executed and delivered to the Uriii | States of America, acting through the Farmers

Home Administration, a Reamortization atidfor Deferral Agreement pursuant to which the

entire debt due on that date was made priﬁiiipal.
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The Court further finds that on August 10, 1990, the United States of
America, acting through the Farmers Home Administration, executed a Release From
Personal Liability releasing Theresa J. Cocik:z, a single person, from personal liability for the
indebtedness and obligations evidenced by er incurred under the terms of the above-described
note, mortgage, and reamortization a.ndlor.:(’i_éferral agreement executed by Theresa J. Cook,
a single person. |

The Court further finds tha; _cn. August 15, 1990, Marty T. Babcock and
Kimberly D. Babcock executed and delivera to the United States of America, acting through
the Farmers Home Administration, their AS#umption Agreement thereby assuming the
indebtedness 6f the above described note a-nii:mortgage. This Assumption Agreement was in
the amount of $31,215.44, payable in monthly installments, with interest thereon at the rate
of 9.5 percent per annum.

The Court further finds that-as security for the payment of the above-described

assumption agreement, Marty T. Babcock and Kimberly D. Babcock executed and delivered

to the United States of America, acting thmugh the Farmers Home Administration, a real

~ estate mortgage dated August 15, 1990, covpring the above-described property, situated in

the State of Oklahoma, Craig County. Thiﬁ:?gnortgage was recorded on August 15, 1990, in
Book 377, Page 616, in the records of Crﬁié{County, Oklahoma.

The Court further finds that on May 4, 1993, the United States of America,
acting through the Farmers Home Adminisﬁt_ion, executed a Release From Personal

Liability releasing Kimberly D. Babcock from personal liability for the indebtedness and

obligations evidenced by or incurred underthe terms of the above-described assumption

agreement and mortgage executed by Kimberly D. Babcock.

.._5_



The Court further finds that the Defendant, Marty T. Babcock, made default
under the terms of the aforesaid note, raamdftization and/or deferral agreement, assumption
agreement, and mortgages by reason of his_'ﬁilurc to make the monthly installments due
thereon, which default has continued, andthat by reason thereof the Defendant, Marty T.
Babcock, is indebted to the Plaintiff in thé principal sum of $32,185.66, plus accrued
interest in the amount of $4,614.64 as of S‘éﬁtember 12, 1994, plus interest accruing
thereafter at the rate of 9.5 percent per annuf_n or $8.3771 per day until judgment, plus
interest thereafter at the legal rate until fully paid, and the costs of this action in the amount
of $18.00 (fee for recording Notice of Lis f‘bndens).

The Court further finds thatthe 1993 and 1994 ad valorem taxes on the subject
real property have been paid. "

The Court further finds that_l?éfcndant, County Treasurer, Craig County,
Oklahoma, has a lien on the property whiﬁﬁi is the subject matter of this action by virtue of
1993 personal property taxes in the amount Of $20.95 which became a lien on the property as
of June 24, 1994, Said lien is inferior to the interest of the Plaintiff, United States of
America.

The Court further finds that 'ﬁﬁfendant, Board of County Commissioners,
Craig County, Oklahoma, claims no right;:;:_"title or interest in the subject real property.

The Court further finds that_"'fendant, Kimberly D. Dake fka Kimberly D.

Babcock, is in default and therefore has ne-sight, title or interest in the subject real property.

The Court further finds that Defendant, Connie Michelle Babcock, disclaims

any right, title or interest in or to the subject real property.



The Court further finds that Defendant, State of Oklahoma ex rel. Oklahoma
Tax Commission, has a lien on the property which is the subject matter of this action in the
amount of $358.60 together with interest and penalty according to law by virtue of Tax
Warrant No. ITI9401898500 dated October 13, 1994 and filed for record on November 3,
1994. Said lien is inferior to the interest of the Plaintiff, United States of America.

The Court further finds that the Department of Housing and Urban
Development has a lien upon the property'byl virtue of an Assignment of Mortgage to the
Department of Housing and Urban Development of a real estate mortgage dated July 15,
1992 and recorded in Book 408, Page 36, in the records of the County Clerk of Craig
County, Oklahoma. Inasmuch as government policy prohibits the joining of another federal
agency as party defendant, the Department of Housing and Urban Development is not made a
party hereto; however, by agreement of the agencies the lien will be released at the time of
sale should the property fail to yield an amount in excess of the debt to the Farmers Home
Administration.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the
Plaintiff, the United States of America, actmg oﬁ behalf of the Rural Housing and
Community Development Service, formerly Rural Economic and Community Development,
formerly Farmers Home Administration, have and recover judgment in rem against the
Defendant, Marty T. Babcock, in the princiﬁal sum of $32,185.66, plus accrued interest in
the amount of $4,614.64 as of September lli, 1994, plus interest accruing thereafter at the
rate of 9.5 percent per annum or $8.3771 per day until judgment, plus interest thereafter at
the current legal rate of _\((LY percent per annum until paid, plus the costs of this action in

the amount of $18.00 (fee for recording Notice of Lis Pendens), plus any additional sums

-



advanced or to be advanced or expended during this foreclosure action by Plaintiff for taxes,
insurance, abstracting, or sums for the preservation of the subject property and any other
advances.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, County Treasurer, Craig County, Oklahoma, have and recover judgment in
the amount of $20.95 for personal propertj taxes for the year 1993, plus the costs of this
action.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, State of Oklahoma ex rel. Oklahoma Tax Commission, have and recover
judgment in rem in the amount of $358.60 together with interest and penalty according to
law by virtue of Tax Warrant No. ITI9401898500 dated October 13, 1994 and filed for
record on November 3, 1994. i

IT IS FURTHER ORD', ADJUDGED, AND DECREED that the
Defendants, Kimberly D. Dake fka Khnbérly D. Babcock; Connie Michelle Babcock; and
Board of County Commissioners, Craig. émmty, Oklahoma, have no right, title, or
interest in the subject real property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that upon the
failure of said Defendant, Marty T. Babcﬂhk, to satisfy the in rem judgment of the Plaintiff
herein, an Order of Sale shall be issued to the United States Marshal for the Northern
District of Oklahoma, commanding him to advertise and sell according to Plaintiff’s election
with or without appraisement the real property involved herein and apply the proceeds of the

sale as follows:



First:
In payment of the costs of this action accrued and accruing
incurred by the Plaintiff, including the costs of sale of said real

property;

Second:

In payment of the judgment rendered herein in favor of the
Plaintiff;,

Third:

In payment of the judgment rendered herein in favor of the
Defendant, County Treasurer, Craig County, Oklahoma;

Fourth:

In payment of the judgment rendered herein in favor of the
Defendant, State of Oklahoma gx rel. Oklahoma Tax
Commission.

The surplus from said sale, if any, shall be deposited with the Clerk of the Court to await
further Order of the Court.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that from
and after the sale of the above-described real property, under and by virtue of this judgment
and decree, all of the Defendants and all pei'sons claiming under them since the filing of the
Complaint, be and they are forever barred and foreclosed of any right, title, interest or claim

in or to the subject real property or any part: thereosl TERRY C. KERK

UNITED STATES DISTRICT JUDGE
APPROVED:

STEPHEN C. LEWIS
United States Attorney

2t D et/
PHIL PINNELL, OBA #7169
Assistant United States Attorney
3460 U.S. Courthouse
Tulsa, Oklahoma 74103
(918) 581-7463




(918) 256-2274
Attorney for Defendant,
Marty T. Babcock

Judgment of Foreclosure
Case No. 94-C-926-K
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KIM D. ASHLEY, OBA #14175
Assistant General Counsel

P.O. Box 53248

Oklahoma City, Oklahoma 73152-3248
(918) 521-3141

Attorney for Defendant,
State of Oklahoma ex rel. Oklahoma Tax Commassmn

Judgment of Foreclosure
Case No. 94-C-926-K
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CLINT WARD, OBA #12027
Assistant District Attorney
301 West Canadian Avenue
Vinita, Oklahoma 74301
(918) 256-2286
Attorney for Defendants,

County Treasurer and

Board of County Commissioners,
Craig County, Oklahoma

Judgment of Foreclosure
Case No. 94-C-926-K
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UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

‘UNITED STATES OF AMERICA, ) ENTERED ON DOCKET
) , .
it ) m%m.._a_l_mes__ _,
)
s ) FILE
) 995
JOE ALAN DUNSWORTH; JUDY G. ) 0cT 3 L
DUNSWORTH aka Judy Gale Dunsworth; ) , M. Lawrence, Glerk
MARSHA GAYL CARSON; UNKNOWN ) R'c‘?%?[)\STR\CT COURT
SPOUSE OF Marsha Gayl Carson, if any; )
SECURITY PACIFIC FINANCIAL )
SERVICES, INC; COUNTY )
TREASURER, Tulsa County, Oklahoma; ) Civil Case No. 95-C 380K
BOARD OF COUNTY )
COMMISSIONERS, Tulsa County, )
Oklahoma, )
)
Defendants. )
GMENT OF FORECLOSURE

This matter comes on for consideration this <’ © __ day of (0 = ,

1995. The Plaintiff appears by Stephen C, Léwis, United States Attorney for the Northern
District of Oklahoma, through Loretta F. Radford, Assistant United States Attorney; the
Defendants, COUNTY TREASURER, Tulsa County, Oklahoma, and BOARD OF COUNTY
COMMISSIONERS, Tulsa County, Oklahoma, appear by Dick A. Blakeley, Assistant
District Attorney, Tulsa County, Oklahoma; the Defendants, JOE ALAN DUNSWORTH and
JUDY G. DUNSWORTH aka Judy Gaie Dunsworth, appear by their attorney, Gary W,
Wood; and the Defendants, MARSHA GAYL CARSON, UNKNOWN SPOUSE OF Marsha
Gayl Carson, if any, and SECURITY PACIFIC FINANCIAL SERVICES, INC., appear not,
but make default.

The Court being fully advised and having examined the court file finds that the

Defendant, MARSHA GAYL CARSON, was served a copy of Summons and Complaint on

NOTE: '- R
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July 10, 1995, by Certified Mail; that the Ditf._féndam, SECURITY PACIFIC FINANCIAL
SERVICES, INC., was served a copy of Sﬁm-mons and Complaint on May 2, 1995 by
Certified Mail. :

The Court further finds that thé Defendant, UNKNOWN SPOUSE OF Marsha
Gayl Carson, if any, was served by publishiri_g- notice of this action in the Tulsa Daily
Commerce & Legal News, a newspaper of geﬂeral circulation in Tulsa County, Oklahoma,
once a week for six (6) consecutive weeks beginning August 18, 1993, and continuing
through September 22, 1995, as more fully appears from the verified proof of publication
duly filed herein; and that this action is one in which service by publication is authorized by
12 O.S. Section 2004(c)(3)(c). Counsel for the Plaintiff does not know and with due
diligence cannot ascertain the whereabouts of the Defendant, UNKNOWN SPOUSE OF
Marsha Gayl Carson, if any, and service cannot be made upon said Defendant within the
Northern Judicial District of Oklahoma or the State of Oklahoma by any other method, or
upon said Defendant without the Northern Judicial District of Oklahoma or the State of
Oklahoma by any other method, as more fully appears from the evidentiary affidavit of a
bonded abstracter filed herein with respect tothe last known address of the Defendant,
UNKNOWN SPQUSE OF Marsha Gayl Carson, if any. The Court conducted an inquiry
into the sufficiency of the service by pubhcaﬂon to comply with due process of law and
based upon the evidence presented togéthef%ith affidavit and documentary evidence finds

that the Plaintiff, United States of America; cting through the Department of Housing and

Urban Development, its attorneys, Stepherf;: . Lewis, United States Attorney for the
Northern District of Oklahoma, through Lorﬁtta F. Radford, Assistant United States
Attorney, fully exercised due diligence in a?sée:taining the true name and identity of the party

served by publication with respect to their present or last known place of residence and/or



mailing address. The Court accordingly appfoves and confirms that the service by
publication is sufficient to confer jurisdiction upon this Court to enter the relief sought by the
Plaintiff, both as to subject matter and the-. Defendant served by publication.

It appears that the Defendants, COUNTY TREASURER, Tulsa County,
Oklahoma, and BOARD OF COUNTY COMMISSIONERS, Tulsa County, Oklahoma, filed
their Answers on May 11, 1995; that the befendants, JOE ALAN DUNSWORTH and
JUDY G. DUNSWORTH, filed their Appeéfance on June 5, 1995; and that the Defendants,
MARSHA GAYL CARSON, UNKNOWN SPOUSE OF Marsha Gayl Carson, if any, and
SECURITY PACIFIC FINANCIAL SERVICES, INC., have failed to answer and their
default has therefore been entered by the Clérk of this Court.

The Court further finds that the Defendants, JOE ALAN DUNSWORTH and
JUDY G. DUNSWORTH, are husband and wife.

The Court further finds that the Defendants, JOE ALAN DUNSWORTH and
MARSHA GAYL CARSON, were granted a Divorce on February 28, 1990, in Case No.
FD-90 (00958, in Tulsa County, Oklahoma,

The Court further finds that on April 30, 1992, Joe Alan Dunsworth and Judy
Gale Dunsworth, filed their voluntary petition in bankruptcy in Chapter 7 in the United
States Bankruptcy Court, Northern District of Oklahoma, Case No. 92-B-1520-C. On
December 8, 1992, the United States B.ankruptcy Court for the Northern District of
Oklahoma filed its Discharge of Debtor and the case was subsequently closed on August 31,
1993.

The Court further finds that this is a suit based upon a certain mortgage note

and for foreclosure of a mortgage securing said mortgage note upon the following described



real property located in Tulsa County, Oklahoma, within the Northern Judicial District of
Oklahoma: |

Lot Two (2), WATTERS SUBDIVISION to the City of

Tulsa, Tulsa County, State of Oklahoma, according to the

recorded Plat thereof. :

The Court further finds that on February 27, 1980, Dennis R. Wright and
James Button, executed and delivered to CHARLES F. CURRY COMPANY, their mortgage
note in the amount of $25,250.00, payable in monthly instaliments, with interest thereon at
the rate of Twelve percent (12%) per annum,

The Court further finds that as security for the payment of the above-described
note, Dennis R. Wright, a single person and James Button, a single person, executed and
delivered to CHARLES F. CURRY COMPANY a mortgage dated February 27, 1980,
covering the above-described property. Said mortgage was recorded on February 29, 1980,
in Book 4461, Page 659, in the records of Tulsa County, Oklahoma.

The Court further finds that on March 28, 1990, CHARLES F. CURRY
COMPANY, assigned the above-described mortgage note and mortgage to Secretary of
Housing and Urban Development. This Assignment of Mortgage was recorded on April 9,
1990, in Book 5246, Page 634, in the records of Tulsa County, Oklahoma.

The Court further finds on January 28, 1982, Dennis R. Wright, a single
person, and James Button, a single perSon, gmnted a general warranty deed to Joe Alan
Dunsworth and Marsha Gayl Carson, then Husband and Wife. This deed was recorded with
the Tulsa County Clerk on January 28, 1982, in Book 4592 at Page 1357 and Joe Alan

Dunsworth and Marsha Gayl Carson, assumed thereafter payment of the amount due pursuant

to the note and mortgage described above.



The Court further finds that on March 13, 1990, the Defendant, JOE ALAN
DUNSWORTH, entered into an agreement with the Plaintiff lowering the amount of the
monthly installments due under the note in exchange for the Plaintiff’s forbearance of its
right to foreclose. A superseding agreement was reached between the Defendants, JOE
ALAN DUNSWORTH and JUDY G. DUNSWORTH, and the Plaintiff on March 11, 1991.

The Court further finds that the Defendants, JOE ALAN DUNSWORTH and
MARSHA GAYL CARSON, made default under the terms of the aforesaid note and
mortgage, as well as the terms and conditions of the forbearance agreements, by reason of
their failure to make the monthly installments due thereon, which default has continued, and
that by reason thereof the Defendants, JOE ALAN DUNSWORTH and MARSHA GAYL
CARSON, are indebted to the Plaintiff in the principal sum of $36,277.55, plus interest at
the rate of 12 percent per annum from January 1, 1995 until judgment, plus interest
thereafter at the legal rate until fully paid, and the costs of this action.

The Court further finds that the Defendants, MARSHA GAYL CARSON,
UNKNOWN SPOUSE OF Marsha Gayl Carson, if any, and SECURITY PACIFIC
FINANCIAL SERVICES, INC., are in default, and have no right, title or interest in the
subject real property.

The Court further finds that the Defendants, COUNTY TREASURER and
BOARD OF COUNTY COMMISSIONERS, Tulsa County, Oklahoma, claim no right, title
or interest in the subject real property.

The Court further finds that pursuant to 12 U.S.C. 1710(1) there shall be no
right of redemption (including in all instancéé; any right to possession based upon any right of

redemption) in the mortgagor or any other person subsequent to the foreclosure sale.



IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the
Plaintiff, the United States of America, acting on behalf of the Secretary of Housing and
Urban Development, have and recover judgment In Rem against the Defendants, JOE ALAN
DUNSWORTH and MARSHA GAYL CARSON, in the principal sum of $36,277.55, plus
interest at the rate of 12 percent per annum from January 1, 1993 until judgment, plus
interest thereafter at the current legal rate of é’____@_: percent per annum until paid, plus the
costs of this action, plus any additional sums advanced or to be advanced or expended during
this foreclosure action by Plaintiff for taxes, insurance, abstracting, or sums for the
preservation of the subject property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendants, COUNTY TREASURER and BOARD OF COUNTY COMMISSIONERS,
Tulsa County, Oklahoma, JOE ALAN DUNSWORTH, JUDY G. DUNSWORTH,
MARSHA GAYL CARSON, UNKNOWN SPOUSE OF Marsha Gayl Carson, if any, and
SECURITY PACIFIC FINANCIAL SERVICES, INC., have no right, title, or interest in the
subject real property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that upon the

failure of said Defendants, JOE ALAN DUNSWORTH and MARSHA GAYL CARSON, to

satisfy the In Rem judgment of the Plaintiff herein, an Order of Sale shall be issued to the
United States Marshal for the Northern District of Oklahoma, commanding him to advertise
and sell according to Plaintiff’s election with or without appraisement the real property

involved herein and apply the proceeds of the sale as follows:



First:

In payment of the costs of this action accrued and accruing

incurred by the Plaintiff, incluﬂing the costs of sale of said real

property; |

Second:

In payment of the judgment rendered herein in favor of the

Plaintiff;

The surplus from said sale, if any, shall be deposited with the Clerk of the Court to await
further Order of the Court.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that pursuant
to 12 U.S.C. 1710(1) there shall be no right of redemption (including in all instances any
right to possession based upon any right of redemption) in the mortgagor or any other person
subsequent to the foreclosure sale.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that from
and after the sale of the above-described real property, under and by virtue of this judgment
and decree, all of the Defendants and all pez_'sqhs claiming under them since the filing of the
Complaint, be and they are forever barred anﬁ foreclosed of any right, title, interest or claim

_KERN

in or to the subject real property or any part thereof, o T any C

UNITED STATES DISTRICT JUDGE



APPROVED:

STEPHEN C. LEWIS
United States Attorney

3460 U.S. Courthouse
Tulsa, Oklahoma 74103
(918) 581-7463

DICK A. BLAKELEY, OBA.#852
Assistant District Attorney
406 Tulsa County Courthouse
Tulsa, Oklahoma 74103
(918) 596-4842
Attorney for Defendants,
County Treasurer and
Board of County Commissioners,
Tulsa County, Oklahoma

r1) el

C . WOOD, OBA #9843
223 East 31st Street, Ste 100
““~Tulsa, OK 74105

(918) 744-6119

Attorney for Defendants,
Joe Alan Dunsworth and
Judy G. Dunsworth

Judgment of Foreclosure
Civil Action No. 95 C 380K

LFR:flv



UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,
on behalf of the Secretary of Housing
and Urban Development,

Plaintiff,
V.

JAMES R. GILBERT, JR.;
LINDA T. GILBERT aka Linda Gilbert;

FIDELITY FINANCIAL SERVICES, INC.;
FLEET REAL ESTATE FUNDING CORP.

fka Security Pacific Mortgage Corporation;
MANUFACTURERS HANOVER
MORTGAGE CORPORATION;
COUNTY TREASURER, Tulsa County,
Oklahoma;

BOARD OF COUNTY COMMISSIONERS,

Tulsa Couaty, Oklahoma,
STATE OF OKLAHOMA ex rel.

Oklahoma Tax Commission,

Defendants.

0CT 2 7 1995

M. Lawrance,
us. DISTRICT 080 uﬂr_trClerk

)
)
)
)
)
)
)
)
)
)
) FILED
)
)
)
)
)
)
)
)
)
)
)

CIVIL ACTION NO. 95-C-430-H

ORDER

Upon the Motion of the United States of America, acting on behalf of the

Secretary of Housing and Urban Development, by Stephen C. Lewis, United States Attorney

for the Northern District of Oklahoma, through Loretta F. Radford, Assistant United States

Attorney, and for good cause shown it is hereby ORDERED that this action shall be

dismissed without prejudice.

Dated this %ﬁy of ém 1995.

NOTE: THI-
- BY L

S/ SVEN ERIW "M MES

UNITED STATES DISTRICT JUDGE

L r.‘

BRO (2 L1 S Ve VEDIATELY
UPOM hmp[ T 1



APPROVED AS TO FORM AND CONTENT:

STEPHEN C. LEWIS _
United States Attorney
RETTA F. RADFORD, 11158

Assistant United States Attorney
3460 U.S. Courthouse

Tulsa, Oklahoma 74103

(918) 581-7463
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UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,
on behalf of the Secretary of Housing
and Urban Development,

Plaintiff,
V.

JAMES R. GILBERT, JR.;

LINDA T. GILBERT aka Linda Gilbert;
FIDELITY FINANCIAL SERVICES, INC.,;
FLEET REAL ESTATE FUNDING CORP.
fka Security Pacific Mortgage Corporation;
MANUFACTURERS HANOVER
MORTGAGE CORPORATION;

COUNTY TREASURER, Tulsa County,
Oklahoma; )
BOARD OF COUNTY COMMISSIONERS,
Tulsa County, Oklahoma,

STATE OF OKLAHOMA e¢x rel.

Oklahoma Tax Commission,

Defendants.

ENTE "."T o

0 ]995

FILED
0CT 27 1995

Richard M. Lawrence,
US. DISTRIGT boui ek

vvvvvvuuvvuvvvvvuvvvvvv

CIVIL ACTION NO. 95-C-430-H

Q.BD_ER

Upon the Motion of the United States of America, acting on behalf of the

Secretary of Housing and Urban Develqi&#ﬁent, by Stephen C. Lewis, United States Attorney

for the Northern District of Oklahoma, thmugh Loretta F. Radford, Assistant United States

Attorney, and for good cause shown it is hereby ORDERED that this action shall be

dismissed without prejudice.

Dated this May of (/8

G CUEN FRIK HOLMES

UNITED STATES DISTRICT J'UDGE

NOTLE:

Lﬁ ,
Pi ‘u" BT LENKJ - :'-I--l!'j::.“:lu‘}.‘ t
UPCN ReCEIFT.



APPROVED AS TO FORM AND CONTENT:

STEPHEN C. LEWIS

United States Attorney C{
RETTA F. RADFORD BA
Assistant United States Attorney

3460 U.S. Courthouse

Tulsa, Oklahoma 74103
(918) 581-7463

LFR:css




UNITED STATES Dt
NORTHERN DI§

TRICT COURT FOR THE
UICT OF OKLAHOMA

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

UNITED STATES OF AMERICA,
on behalf of the Secretary of Housing
and Urban Development,

Plaintiff,
V.

JAMES R. GILBERT, JR.;

LINDA T. GILBERT aka Linda Gilbert;
FIDELITY FINANCIAL SERVICES, INC.;
FLEET REAL ESTATE FUNDING COﬂP
fka Security Pacific Mortgage Corporation;
MANUFACTURERS HANOVER
MORTGAGE CORPORATION;

COUNTY TREASURER, Tulsa County, 0CT 2 7 1995
Oklahoma; - M

BOARD OF COUNTY COMMISSIONERS Us r nco,

Tulsa County, Oklahoma, 'S, DisTRiCT cocouuc'e’k

STATE OF OKL.LAHOMA e¢x rel.

Oklahoma Tax Commission,

Defendants.

Upon the Motion of the United States of America, acting on behalf of the

Secretary of Housing and Urban Develogment, by Stephen C. Lewis, United States Attorney

for the Northern District of Oklahoma, 'j, gh Loretta F. Radford, Assistant United States
Attorney, and for good cause shown it is hereby ORDERED that this action shall be

dismissed without prejudice.

Dated this %fﬁay of

NOTE ..... I:,:.-‘ 'b 1! ‘ 'f._‘ .I . .
E‘ﬂh\r I St ‘r : .' ..; ’- Sy
FRO 25 LHICANTS Mz DIAT L
UPCN RECEIPT.




APPROVED AS TO FORM AND CO

STEPHEN C. LEWIS
United States Attorney

RETTA F. RADFORD, QB
Assistant United States Attorney
3460 U.S. Courthouse
Tulsa, Oklahoma 74103
(918) 581-7463

LFR:css




FILED
OCT 27 1395

IN THE UNITED E¥ATED DISTRICT COURT i Lawrence, Gour Clerk
Rt . Lawrence,
FOR THE NORTHERN DISTRICT OF OKLANSMEM arencs oy

SAUL HOLDINGS LIMITED
PARTNERSHIP,

Plaintiff,
v. Case No. 95-C-254-B

TANDY CORPORATION, a Delaware
corporation d/b/a RADIO SHACK,

St N St e Nt Nt gl Vgt gt g gt

Defendant.
ORDER
Before the Court is the parties’ Joint Motion to Dismiss this
action with prejudice. The Court, being fully advised in the
premises and for good cause shown, finds that the parties’ Motion
should be granted.
IT IS THEREFQORE ORDERﬂn, ADJUDGED AND DECREED, that the

parties’ respective claims im this action are dismissed with

prejudice to the refiling of

e an i e 1
VOVHHORAAL HOBHLE

 homas R. Brett
OUnited States District Judge

APPROVED AS TO FORM:

Jef H./LContreras, OBA #11470
KIRK, ERDOES, PECK & CONTRERAB, P.A.
105 N. Hudson, Suilte 204 S
Oklahoma City, OK 73102-4801

(405) 235-2323

Attorneys for Plaintiff

kéméd /% S5 14

%?hmea C. Pinkerton, OBA #7167

PINKERTON & PINKERTON
1722 S. Boston

Tulsa, OK 74119
Attorneys for Defendant



UNITED STATES DISTRICT COURT FORTHE ' J
NORTHERN DISTRICT OF OKLAHOMA ED
JERRY ISAACS, WOCT 27 1995
M.
Appellant, US. DISTRICT g0 Clek

No. 95-C-687-H /

V.

PARK FRIENDS, INC.,
ENTERTS
GCT 390 e

Appellee.

Now before the Court is Appa%i s motion {Doc. # 3] for an order dismissing

this action due to Appeliant’s failure e file a response 1o Appellee’s motion to dismiss

[Doc. # 2]. For the following reasons, the Court hereby dismisses Appellant’s appeal
for failure to prosecute.

1. Appellant filed thig appeal on July 24, 1995.

2. Appellee filed its tion to dismiss the appeal on September 7,

1995.

or about Septem

4. To date, Appelia

to dismiss.

5. To date, Appellast has not designated the appellate record,

pursuant to Bary . 8006.

6. On October 25 j, the Court telephoned Appellant’s counsel,

Todd M. Hens to determine if Appellant intended to file a



response to Appell#e’s motion to dismiss. Appellant’s counsel
informed the Court .that no response would be filed. Appellant’s
counsel further informed the Court that Appellant no longer had
the funds to prosecite this action, but that Appellant did not wish
to confess anything.
Due to Appellant’s complete failure to prosecute this appeal, the Court hereby
dismisses this action with prejudice. Sge Fed. R. Civ. P. 41(b); Bankr. R. 8001(a) &
8018; and N.D. LR 1.1(D) & 7.1(C). See e.q.. Fed. R. App. P. 3(a).

IT 1S SO ORDERED.

F :
Dated this 257 day of October 1995.

-

Sven Erik Holmes
United States District Judge

.,



UNITED STATES DISTRICT COURT FOR THE
NORTHERN DI¢?!

UNITED STATES OF AMERICA, ) AP vl
on behalf of the Secretary of Veterans Affairs, ) - /6 ‘)dj;?_.....
)
Plaintiff, )
v. )
) FILED
WILLIAM ALVA RUTLEDGE )
aka William A. Rutledge; ) 0
ANNA B. RUTLEDGE; ) CT 27 1995
STATE OF OKLAHOMA ex rel. ) Richary
Oklahoma Tax Commission; ) Us. D’STHJ@?'G égﬁunr%_aerk
COUNTY TREASURER, Tulsa County, )
Oklahoma; )
BOARD OF COUNTY COMMISSIONERS, )
Tulsa County, Oklahoma, )
)
Defendants. ) CIVIL ACTION NO. 95-C-561-H
JUDGMENT OF FORECLOSURE

This matter comes on for consideration this Q’Z?Mday of ((M/‘ ,

1995. The Plaintiff appears by Stephen C. Lewis, United States Attorney for the Northern

District of Oklahoma, through Cathryn D, McClanahan, Assistant United States Attorney;

the Defendants, County Treasurer, Tulsa {:b;lnty, Oklahoma, and Board of County
Commissioners, Tulsa County, Oklahnﬂx#‘,l, appear by Dick A. Blakeley, Assistant District
Attorney, Tulsa County, Oklahoma; the Defendant, State of Oklahoma ex rel. Oklahoma
Tax Commission, appears not, having prﬂﬁausly filed its Disclaimer; and the Defendants,

William Alva Rutledge aka William A,

ledge and Anna B. Rutledge, appear not, but
make default.
The Court being fully advi'aéﬁ and having examined the court file finds that the

Defendant, William Alva Rutledge aka William A. Rutledge, was served with Summons



and Complaint on August 1, 1995; and thai: the Defendant, Anna B. Rutledge, was served
with Summons and Complaint on August 1, 1995.

It appears that the Defendants, County Treasurer, Tulsa County, Oklahoma,
and Board of County Commissioners, Tulm County, Oklahoma, filed their Answers on
July 11, 1995; that the Defendant, State nff}klahoma ex rel. Oklahoma Tax Commission,
filed its Disclaimer on or about July 10, 1995, and that the Defendants, William Alva

Rutledge aka William A. Rutledge and Anna B. Rutledge, have failed to answer and their

default has therefore been entered by the C’Ierk of this Court.

The Court further finds that-this is a suit based upon a certain mortgage note
and for foreclosure of a mortgage securing #md mortgage note upon the following described
real property located in Tulsa County, Okishoma, within the Northern Judicial District of
Oklahoma:

The East One Hundred (100} Feet of Lot Five (5), FOSTER LEWIS
ACREAGE, an Addition to theé Town of Broken Arrow, Tulsa County,
State of Oklahoma, according to the recorded plat thereof.

The Court further finds that en September 12, 1979, William Alva Rutledge

and Anna B. Rutledge executed and delivéged to Midland Mortgage Co. their mortgage note
in the amount of $45,000.00, payable in m#mthly installments, with interest thereon at the
rate of 10 percent per annum.

The Court further finds that as security for the payment of the above-described
note, William Alva Rutledge and Anna B ﬁutledge executed and delivered to Midland
Mortgage Co. a real estate mortgage datai;?.ﬁ'eptember 12, 1979, covering the above-
described property, situated in the State ﬁf.-ﬁklahoma, Tulsa County. This mortgage was
recorded on September 18, 1979, in Boak“ﬂ, Page 1577, in the records of Tulsa County,

Oklahoma.



The Court further finds that o8 October 16, 1979, Midland Mortgage Co.
assigned the above-described mortgage na’tﬁ?‘;;nnd mortgage to Federal National Mortgage
Association. This Assignment of Mortgage of Real Estate was recorded on October 31,
1979, in Book 4437, Page 1036, in the rew:j.‘ds of Tulsa County, Oklahoma.

The Court further finds that on August 23, 1994, Federal National Mortgage
Association assigned the above-described mmtgage note and mortgage to the Secretary of

Veterans Affairs. This Assignment of Res tate Mortgage was recorded on November 1,

1994, in Book 5668, Page 1003, in the remxds of Tulsa County, Oklahoma.

The Court further finds that-én December 16, 1994, William A. Rutledge and
Anna B. Rutiedge executed and delivered $o the United States of America on behalf of the
Secretary of Veterans Affairs, a Modiﬁcaﬁmn and Reamortization Agreement pursuant to
which the entire debt due was made pnnci]ml and the interest rate was changed to 8 percent.

The Court further finds thaz the Defendants, William Alva Rutledge aka
William A. Rutledge and Anna B. Ruthﬂm, made default under the terms of the aforesaid
note, mortgage and modification and rwmmj:ization agreement by reason of their failure to

make the monthly installments due thereon, which default has continued, and that by reason

thereof the Defendants, William Alva R ledge aka William A. Rutledge and Anna B.
Rutledge, are indebted to the Plaintiff in.the principal sum of $40,955.17, plus
administrative charges in the amount of M‘MOO, plus penalty charges in the amount of
$230.00, plus accrued interest in the amﬂﬂm of $1,365.60 as of March 7, 1995, plus interest
accruing thereafter at the rate of 8 percemmr annum until judgment, plus interest thereafter

at the legal rate until fully paid, and the eguts of this action in the amount of $21.24 ($13.24

fees for service of Summons and Compla_;ﬁjﬂiﬁ;_-ﬁiS-.OO fee for recording Notice of Lis Pendens).



'Rutledge, to satisfy the money judgment of the Plaintiff herein, an Order of Sale shall be
issued to the United States Marshal for thﬁlﬁorthem District of Oklahoma, commanding him
to advertise and sell according to Plaintiff."._si-alection with or without appraisement the real
property involved herein and apply the proceeds of the sale as follows:

First: _

In payment of the costs of thig action accrued and accruing
incurred by the Plaintiff, including the costs of sale of said real
property;

Second:

In payment of the judgment rendered herein in favor of the
Plaintiff.

The surplus from said sale, if any, shall be deposited with the Clerk of the Court to await
further Order of the Court.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that from
and after the sale of the above-described réal property, under and by virtue of this judgment
and decree, all of the Defendants and all persons claiming under them since the filing of the
Complaint, be and they are forever barred dand foreclosed of any right, title, interest or claim
in or to the subject real property or any part thereof.

S/ SVEN ERIK W05 3

UNITED STATES DISTRICT JUDGE

APPROVED:

STEPHEN C. LEWIS
United States Attorney

ity

CATHRYN D. MCCLANAHAN, OBA #’314853
Assistant\lJnited States Attorney :

3460 U.S. Courthouse

Tulsa, Oklahoma 74103

(918) 581-7463




DIC% A. ﬁBL;;%LEY, %A #0852

Assistant District Attorney
406 Tulsa County Courthouse
Tulsa, Oklahoma 74103
(918) 596-4835
Attorney for Defendants,
County Treasurer and
Board of County Commissioners,
Tulsa County, Oklahoma

Judgment of Foreclosure
Case No, 95-C-561-H

CDM:css




UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA, )
. )
Plaintiff, 3 ) F I L E D
)
vs. ) OCT 2 7 1995
)
WILLIAM W. SMITH aka WILLIAM ) Flichard M. Lawrence, Court Clerk
WALLACE SMITH; CONNIE R. SMITH ) DISTRICT COURT
aka CONNIE RUTH SMITH; STATE OF )
OKLAHOMA ex rel OKLAHOMA TAX )
COMMISSION; CITY OF BROKEN )
ARROW, Oklahoma; COUNTY )
TREASURER, Tulsa County, Oklahoma; } Civil Case No. 95-C 355H
BOARD OF COUNTY )
COMMISSIONERS, Tulsa County, ) v i e D
Oklahoma, '
Defendants. AT / 0/ 7Rl 5
JUDGMENT.OF FORECLOSURE

This matter comes on for congideration this 2{2%@ of WM@/ ,

1995, The Plaintiff appears by Stephen C. Lewis, United States Attorney for the Northern

District of Oklahoma, through Loretta F. Rﬁdford, Assistant United States Attorney; the

Defendants, COUNTY TREASURER, Tulsa County, Oklahoma, and BOARD OF COUNTY
COMMISSIONERS, Tulsa County, Oklahﬂm, appear by Dick A. Blakeley, Assistant
District Attorney, Tulsa County, Oklahom#j,fhe Defendant, CITY OF BROKEN ARROW,
Oklahoma, appears by City Attorney Mich#e! R. Vanderburg; the Defendant, MID-
CONTINENT CONCRETE COMPANY amaears by its attorney Michael DeCarlo; the
Defendant, MOODY’S JEWELRY, INC. u;apears by its attorney H. 1. Aston; the Defendant,

STATE OF OKLAHOMA ex rel OKLAHﬂMA TAX COMMISSION, appears not having

previously filed its disclaimer; and the Defendants, WILLIAM W. SMITH aka WILLIAM



WALLACE SMITH and CONNIE R. SMITH aka CONNIE RUTH SMITH, appear not, but
make default.

The Court being fully advised and having examined the court file finds that the
Defendant, WILLIAM W. SMITH aka WILLIAM WALLACE SMITH will hereinafter bar
referred to as ("WILLIAM W. SMITH"); amd the Defendant, CONNIE R. SMITH aka
CONNIE RUTH SMITH will hereinafter be referred to as ("CONNIE R. SMITH"). The
Defendants, WILLIAM W. SMITH and CONNIE R. SMITH are husband and wife.

The Court being fully advised :.and having examined the court file finds that the
Defendant, WILLIAM W. SMITH, acknowledged receipt of Summons and Complaint via
certified mail on May 3, 1995; that the Defendant, CONNIE R. SMITH, acknowledged
receipt of Summons and Complaint via certified mail on May 27, 1995; that the Defendant,
STATE OF OKLAHOMA ex rel OKLAHOMA TAX COMMISSION, acknowledged receipt
of Summons and Complaint via certified maii.on April 24, 1995; that the Defendant, CITY
OF BROKEN ARROW, Oklahoma, acknowledged receipt of Summons and Complaint via
certified mail on April 25, 1995; and that the Defendant, MID-CONTINENT CONCRETE
COMPANY, acknowledged receipt of Sumumns and Complaint via certified mail on July 31,
1995. -

It appears that the Defendants, COUNTY TREASURER, Tulsa County,
Oklahoma, and BOARD OF COUNTY COMMISSIONERS, Tulsa County, Oklahoma, filed
their Answer on May 30, 1995; that the Def#pdant, STATE OF OKLLAHOMA ex rel
OKLAHOMA TAX COMMISSION, filed 1ta Disclaimer on August 24, 1995; that the
Defendant, CITY OF BROKEN ARROW, Oklahoma, filed its Answer on May 4, 1995, that

the Defendant, MID-CONTINENT CONC%’I‘E COMPANY, filed its Answer on August



23, 1995; that the Defendant, MOODY’S IEWELRY INC., filed its Answer on August 30,
1995; and that the Defendants, WILLIAM w SMITH and CONNIE R. SMITH, have failed
to answer and their default has therefore b&en :'antered by the Clerk of this Court.

The Court further finds thattl;is is a suit based upon a certain mortgage note
and for foreclosure of a mortgage secunngsmd mortgage note upon the following described
real property located in Tulsa County, Oklma, within the Northern Judicial District of

Oklahoma:

Lot Fifteen (15), Block Seven (7), WEDGEWOOD IIL, An
Addition to the City of Broken Arrow, Tulsa County, State of

Oklahoma, according to themcorded Plat thereof.
The Court further finds that en March 29, 1985, Charles E. Brecht and
Gladys M. Brecht, executed and delivered t@Flrst Security Mortgage Company their

mortgage note in the amount of $78,765.0ﬂ3,-.§ay3b1e in monthly installments, with interest

thereon at the rate of twelve percent (12%)19er annum.

The Court further finds thatus security for the payment of the above-
described note, Charles E. Brecht and Gladyn M. Brecht, Husband and Wife, executed and
delivered to First Security Mortgage Compmy a mortgage dated March 29, 1985, covering

the above-described property. Said mortga “was recorded on April 4, 1985, in Book 4854,

Page 326, in the records of Tulsa County, Oklahoma.

The Court further ﬁnds'thial_ n October 31, 1985, FIRST SECURITY
MORTGAGE COMPANY assigned the a —»di:_Scribed mortgage note and mortgage to CS

MORTGAGE CORPORATION. This Assignment of Mortgage was recorded on March 11,

1986, in Book 4929, Page 443, in the r of Tulsa County, Oklahoma.



The Court further finds that on September 22, 1989, Commercial Federal
Mortgage Corporation f/k/a CFS Mortgagé 'fjorporation assigned the above-described

mortgage note and mortgage to the Secretaf:

of Housing and Urban Development of
Washington, D.C., his successors and assigﬂs This Assignment of Mortgage was recorded
on September 25, 1989, in Book 5209, Pagal510, in the records of Tulsa County,
Oklahoma. |

The Court further finds thaf tl;e Defendants, WILLIAM W. SMITH and
CONNIE R. SMITH, are the current title OWners of the property by virtue of a General
Warranty Deed dated September 27, 1988,and recorded on September 30, 19898in Book
5131, Page 1323, in the records of Tulsa énty, Oklahoma. The Defendants, WILLIAM
W. SMITH and CONNIE R. SMITH, are the current assumptors of the subject indebtedness.

The Court further finds thatﬂn October 1, 1989, the Defendants, WILLIAM
W. SMITH and CONNIE R. SMITH, entemd into an agreement with the Plaintiff lowering
the amount of the monthly installments duﬁ.:;;.i;nder the note in exchange for the Plaintiff’s
forbearance of its right to foreclose, A suﬁi‘se_ding agreement was reached between these
same parties on November 1, 1991. |

The Court further finds thatnn April 12, 1989, the Defendants, WILLIAM

W. SMITH and CONNIE R. SMITH, filed their petition for Chapter 7 relief in the Untied

States Bankruptcy Court for the Northern District of Oklahoma, Case number 8§9-949. The

case was discharged on July 26, 1989 and-¢losed on September 11, 1989,
The Court further finds that'the Defendants, WILLIAM W. SMITH and
CONNIE R. SMITH, made default under tbrms of the aforesaid note and mortgage, as

well as the terms and conditions of the forbéarance agreements, by reason of their failure to

4



make the monthly installments due thereon, which default has continued, and that by reason
thereof the Defendants, WILLIAM W, SMI‘I'I-I and CONNIE R. SMITH, are indebted to the
Plaintiff in the principal sum of $141,863.(ﬁ§;..' plus interest at the rate of 12 percent per
annum from January 1, 1995 until judgmet_:t, '::'plus interest thereafter at the legal rate until
fully paid, and the costs of this action. ..

The Court further finds tha'f the Defendant, CITY OF BROKEN ARROW,
Oklahoma, has no right, title or interest mthe subject property except insofar as it is the
holder of certain easements as shown on fhe':duly recorded plat.

The Court further finds that the Defendant, MID-CONTINENT CONCRETE
COMPANY, has an interest in the subject'ﬁréperty by virtue of a judgment in the amount of
$1,826.80, plus interest and additional courti_:".nsts of $75.00.

The Court further finds that the Defendant, MOODY’S JEWELRY, INC. has
an interest in the subject property by virtue éf'a judgment in the amount of $4,177.12 plus
pre and post judgment interest and a reasonable attorney’s fee in the amount of $1,235.00.

The Court further finds that thé- Defendant, STATE OF OKLAHOMA ex rel
OKLAHOMA TAX COMMISSION, disclain;_ls' any right, title or interest in the subject
property.

The Court further finds thatihe Defendants, WILLIAM W. SMITH and
CONNIE R, SMITH, are in default, and have no right, title or interest in the subject real
property. i

The Court further finds matth:c Defendants, COUNTY TREASURER and
BOARD OF COUNTY COMMISSIONER'.;;Tulsa County, Oklahoma, claim no right, title

or interest in the subject real property.



The Court further finds that pursuant to 12 U.S.C. 1710(1) there shall be no
right of redemption (including in all instanc_ﬁs any right to possession based upon any right of
redemption) in the mortgagor or any other person subsequent to the foreclosure sale.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the
Plaintiff, the United States of America, acting on behalf of the Secretary of Housing and
Urban Development, have and recover judgment in rem against the Defendants, WILLIAM
W. SMITH and CONNIE R. SMITH, in the principal sum of $141,863.04, plus interest at
the rate of 12 percent per annum from Janﬁa_ry 1, 1995 until judgment, plus interest
thereafter at the current legal rate of __Z_éé bercent per annum until paid, plus the costs of
this action, plus any additional sums advanced or to be advanced or expended during this
foreclosure action by Plaintiff for taxes, insﬁrance, abstracting, or sums for the preservation
of the subject property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, MID-CONTINENT CONCRET.E._.:COMPANY, have and recover judgment in the
amount of $1,826.80 plus addition court co&tﬁé' of $75.00 for a judgment, plus the costs of
this action and interest.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, MOODY’S JEWELRY, INC., have and recover judgment in the amount of
$4,177.12 together with pre and post-judgme___'nt interest and a reasonable attorney fee in the
amount of $1,235.00 for a judgment, plus the costs of this action and interest.

IT IS FURTHER ORDEMJD, ADJUDGED, AND DECREED that the

Defendant, CITY OF BROKEN ARROW, kiahoma, has no right, title, or interest in the



subject property except insofar as it is the lawful holder of certain easements according to the
duly recorded plat.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the

Defendants, WILLIAM W. SMITH, CONNIE R. SMITH, STATE OF OKLAHOMA ex rel
OKLAHOMA TAX COMMISSION, COUNTY TREASURER, Tulsa County, Oklahoma and
BOARD OF COUNTY COMMISSIONERS,_Tﬁlsa County, Oklahoma, have no right, title,
or interest in the subject real property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that upon
the failure of said Defendants, WILLIAM W, SMITH and CONNIE R. SMITH, to satisfy
the in rem judgment of the Plaintiff herein, ﬁr"_l Order of Sale shall be issued to the United
States Marshal for the Northern District of Oklahoma, commanding him to advertise and sell
according to Plaintiff’s election with or witl;ﬂﬁt'appraisemem the real property involved
herein and apply the proceeds of the sale as féllows:

In payment of the costs of thls action accrued and accruing

incurred by the Plaintiff, mcludmg the costs of sale of said

real property,;

Second:

In payment of the judgmem_:gndered herein in favor of the

Plaintiff;



Third:

In payment of Defendant, MOODY’S JEWELRY, INC. in the

amount of $4,177.12 plus attorney fee of $1,235.00, plus

costs, for a judgment.

Fourth: |

In payment of Defendant, MID-CONTINENT CONCRETE COMPANY,

in the amount of $1,826.80, plus costs of $75.00, for

a judgment.

The surplus from said sale, if any, shall be deposited with the Clerk of the Court to await
further Order of the Court,

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that
pursuant to 12 U.S.C. 1710(1) there shall be no right of redemption (including in all
instances any right to possession based upon any right of redemption) in the mortgagor or
any other person subsequent to the foreclosure sale.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that from
and after the sale of the above-described _I'é'__a;lff_'pfoperty, under and by virtue of this judgment
and decree, all of the Defendants and ail pcrsons claiming under them since the filing of the
Complaint, be and they are forever barred--”'.al’aﬂ foreclosed of any right, title, interest or claim

in or to the subject real property or any part thereof.
' s/ SVEN ERIK HOLMES
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UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT oF oOkLAHOMA K I L E D

00T 2 7 1995

Richard M. Lawrencs,
U.S. DISTRICT ég'b?rc'“"

No. 94-C-586-J /

YIS OM COSUET

CLARENCE KING, JR.,
Plaintiff,
V.

SHIRLEY S. CHATER, Commissioner of
Social Security,™

iy alernd

e :30-987

)
)
}
}
)
)
)
)
}
)
)

Defendant,

Plaintiff, Clarence King, Jr., pursuant to 42 U.S.C. § 405(g), requests judicial
review of the decision of the Secretﬂty denying Social Security benefits.®* Plaintiff
contends that {1} the Secretary erred m determining that Plaintiff could perform light
work; (2} the Secretary erred.in not fuily crediting Plaintiff’s complaints of pain; and

{3} the case should be remanded for consideration of new evidence.

N Effective March 31, 1995, the functions of the Secretary of Health and Human Services
{"Secretary”) in social security cases were trangferred to the Commissioner of Social Security. P.L. No.
103-296. Pursuant to Fed. R. Civ. P. 25(d}{1}, Shirley S. Chater, Commissioner of Social Security, is
substituted for Donna E. Shalala, Secretary of Health and Human Services, as the Defendant in this action.
Although the Court has substituted the Commils &r for the Secretary in the caption, the text of this Order
will continue to refer to the Secretary because sha was the appropriate party at the time of the underlying
decision. ;

A 8 U.S.C. § 636(c) and pursuant to the parties’ Consent

filed July 12, 1995.

This Order is entered in accordance wi
to Proceed Before United States Magistrate Ju

A and supplemental security insurance benefits on May 21,

g Upon reconsideration. A hearing before an Administrative
Law Judge ("ALJ") was held on June 7, 1983, A, at 56. By order dated August 19, 1893, the ALJ
determined that aithough Plaintiff could not p whiiem his past relevant work, he was not disabled. R. at 37-
46. The Plaintiff appealed the ALJ's decision, 8nd the Plaintiff’s request for review was denied by the
Appeals Council on April 22, 1994. R. at3.

Plaintiff filed an appilication for disabil
1992. The application was denied initially ang
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A decision by the Secretary wi_lll" be upheld on appea! if it is supported by
substantial evidence and follows apbi_ic’ab!e legal standards. See Washington v.
Shalala, 37 F.3d 1437, 1439 (10th Cir. 1994). For the reasons outlined below, the

Court affirms the Secretary’s decision.

I. PLAINTIFF'S BACKGROUND

Plaintiff was born on March 16, 1950. R. at 61. Plaintiff completed the tenth
grade, and does not have a G.E.D. R at 62. Plaintiff’s records indicate that he
claims disability beginning June 29, 1991. R. at 96.

Plaintiff testified that his work hﬁé consisted of heavy construction jobs for the
past 15 years (including concrete conairuction and steel work). R. at 62. Plaintiff
was a labor foreman supervising 12 people for three years. R. at 63.

Plaintiff’s Testimony

Plaintiff worked until June of 1981. R. at 63. Plaintiff testified that he hurt his
pack while at a steel foundry, and that when he finally went to a doctor (January
1992) the doctor said he had more than just a strained back. R. af 65.

Plaintiff testified that he is a-b}e to drive, but cannot sit down very long.
According to Plaintiff he has not driw;in a car since 1991 when he last drove home
from work. R. at 65. Since that timé,' the longest trip Plaintiff has taken is back and
forth to visit his doctors. Plaintiff lives in Kinwood, which is about 33 miles away
from his doctors. R. at 66.

Plaintiff testified that since 1981 his “activity" has consisted of "sititing] in

[his] chair all day long." R. at 67, 80-81. Plaintiff lives in a house with his wife and
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three children. R. at 67. (Plaintiff later testified that he is staying with a friend. R.
at 70.) Plaintiff noted that laying down does not help him very much. R. at 81.

Plaintiff testified that his main problem is his back, although he also has had a
heart problem since he was 20. R. at _5'8. Plaintiff stated that his heart feels like a
muscle strain/pain. R. at 69. In addition, Plaintiff testified that he recently blacked
out, and has blacked out "a time or tWo." R. at 69-70.

According to Plaintiff, his lower b;ick hurts, and his medication makes him feel
as though he is sitting in a drum. R. #t 77. Plaintiff also stated that his medicine
makes him dizzy. R. at 71. Plaintiff testified that he told his doctor about the
dizziness, but his doctor still gave him the same medicine. R. at 72.

Plaintiff believes that he cannot walk more than 50 feet, that he can only stand
for about five to ten minutes, and that he can sit about 20-30 minutes. R. at 72-73.
Plaintiff believes that he might be able to lift a ten pound bag of flour. R. at 74.

Plaintiff additionally testified that his eyes are bad, and he has "classic migraine
syndrome.” R. at 74-75. Plaintiff also stated that he cannot bend his knuckles
without pain from arthritis, and that it i# hard for him to grip a glass of water because
of the arthritis. R. at 76, 81.

At the time of the hearing, Plaintiff was taking tylenol with codeine and

ibuprofen. R. at 76.
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Maedical Evidence

Plaintiff's records indicate that he first sought treatment for his back in January
of 1992. R. at 164, 189. By March 25, 1992, his doctors’ notes report that
Plaintiff’s back pain was 25% better. R. at 157, 160.

A Residual Functional Capacity Assessment, completed on September 22,
1992, indicates that Plaintiff could occasionally lift 50 pounds and frequently lift 25
pounds. R. at 108-09. Plaintiff’'s stand/walk limitation is described as about six hours
in an eight hour day; his sit limitation is listed as six hours in an eight hour day; and
his push/pull limitation is described as unlimited. The examining doctor reported that
Plaintiff exhibited no muscle atrophy or weakness, but some muscle spasm. The
doctor additionally noted that Plaintiff’s pain does not limit his RFC. R. at 109-14.

A "Medical Examination Form,” completed by one of Plaintiff's doctors at the
Claremore Indian Hospital on March 17, 1992, states Plaintiff is medically unable to
work. The approximate time for the disability was listed as one month. R. at 158.
A "Medical Examination Form™ completad on April 1, 1991 by Kenneth Jovern, M.D.,
indicates that Plaintiff is "unable to wbzrk." However, Dr. Jovern additionally noted
that Plaintiff was currently able to perform sedentary and light work. R. at 756.

Kathleen A. Dahlman, M.D. examined Plaintiff on September 11, 1892. A. at
768. Dr. Dahlman determined that Plaintiff had the ability to perform work related
activities at the sedentary or light duty levels. A. at 768. Dr. Dahlman additionally
noted that Plaintiff exhibited some signs of osteoarthropathy, and that Plaintiff’s

lumbosacral spine had some limitation of range of motion caused by pain. In addition,
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Plaintiff had some motor sensory loss. Plaintiff’s gait was reported as stable without
the use of assistive device, and Plaintiff's heart murmur was determined not
significant. R. at 768.

On November 17, 1993, an MRI of Piaintiff's lumbar spine revealed that
vertebral heights were well maintained, and that disc spaces at the L1-2, L2-3, and
L3-4 levels showed narrowing. R. at 28. The report concludes that Plaintiff has a
probable herniated disc at the L3-4 lavel, disc bulging at the L2-3 level, and either
spurring or a hardened disc at the L4-5 level. R. at 28.

On June 10, 1993; a residual functional capacity evaluation® indicated that
Plaintiff could sit two to three hours in an eight hour day, stand two to three hours
in an eight hour day, and walk two to three hours in an eight hour day. R. at 23-25.
Plaintiff's combined total limitation for sit/stand/walk was also marked as two 10 three
hours in an eight hour day. R. at 28-25. Plaintiff’s lift and carry limitations were
noted as 21-25 pounds occasionally,® six to ten pounds frequently,” and five pounds
continually.” R. at 23-25. In addition, Plaintiff's ability to use his feet for repetitive

movements (pushing/putling) was marked as frequent. R. at 24.

4 This evaluation is not a "standard” RFC Assessment. Although the name of the reviewing doctor

is illegible, Plaintiff asserts that it was condu&ted by one of his treating doctors, a Dr. Chubbs. This
evaluation was not submitted to the ALJ, but was submitted by Plaintiff to the Appeals Council after the
ALJ issued his decision.

5 occasionally is defined in the evaluat_Idn as two to three hours in an eight hour day.
8 Frequently is defined in the evaluation ;is four to five hours in an eight hour day.
n

Continually is defined in the evaluation as six to eight hours in an eight hour day.
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Il. THE SEQUENTIAL EVALUATION PROCESS

The Secretary has established a five-step process for the evaluation of social
security claims.® See 20 C.F.R. § 404.1520. A claimant is disabled under the Social
Security Act if
physical or mental impai:rrhent or impairments are of such
severity that he is not only unable to do his previous work
but cannot, considering his age, education, and work
experience, engage in any other kind of substantial gainful
work in the national economy, . . .

42 U.S.C. § 423(d)}(2)(A).

The ALJ’s evaluation of Plaintiff's claim in this case terminated at step five of
the sequential evaluation process. The ALJ determined that Plaintiff had the RFC to
perform light work, and that a substantial number of jobs in the national economy

exist to permit a finding of non-disability. R. at 45-46.

RD OF REVIEW

The Secretary’s disability determinations are reviewed to determine if {1) the

correct legal principles have been followed, and (2) the decision is supported by

8 Step one requires the claimant to establish that he is not engaged in substantial gainful activity

{as defined at 20 C.F.R. §§ 404.1510 and 404.15672). Step two requires that the claimant demonstrate
that he has a medically severe impairment or cofiibination of impairments that significantly limit his ability
to do basic work activities. See 20 C.F.R. § 1521, If claimant is engaged in substantial gainful activity
{step one) or if claimant’s impairment is not medically severe {step two), disability benefits are denied. At
step three, claimant’s impairment is compared with those impairments listed at 20 C.F.R. Pt. 404, Subpt.

P, App. 1 (the "Listings"}. If a claimant’s impairment is equal or medically equivalent to an impairment in
the Listings, claimant is presumed disabled. If & Listing is not met, the evaluation proceeds to step four,
where the claimant must establish that his mpa!m‘innt or the combination of impairments prevents him from
performing his past relevant work. A claimant. I not disabled if the claimant can perform his past work.

If a claimant is unable to perform his previous work, the Secretary has the burden of proof (step five) to
establish that the claimant, in light of his age sducation, and work history, has the residual functional
capacity {"RFC"} to perform an alternative work attivity in the national economy. If a claimant has the RFC
to perform an alternate work activity, disability benefits are denied. See Bowen v. Yuckert, 482 U.S. 137,

140-42 (1987); Williams v. Bowen, 844 F.2d 748, 760-51 (10th Cir. 1988).
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substantial evidence. See 42 U.S.C. § 405(g); Williams, 844 F.2d at 750. The
Court, in determining whether the decision of the Secretary is supported by

substantial evidence, does not rewelgh the evidence or examine the issues de novo.

Sisco v. U.S. Dept. of Health and Human Services, 10 F.3d 739, 741 (10th Cir.
1993).

Substantial evidence is that amﬂunt and type of evidence that a reasonable
mind will accept as adequate to support a conclusion. Richardson v. Perales, 402
U.S. 389, 401 {1971); Williamg, 844 F.2d at 750. In terms of traditional burdens of
proof, substantial evidence is more than a scintilla, but less than a preponderance.
Perales, 402 U.S. at 401. Evidence Is not substantial if it is overwhelmed by other
evidence in the record. Williams, 844 F.2d at 750.
Light Work: Substantial Evidence
Plaintiff initially asserts that the ALJ erred in finding that Plaintiff had the
Residual Functional Capacity ("RFC")® to perform light work, and that the ALJ
improperly evaluated the opinions of Plaintiff’s physicians.
The regulations define "light work"™ as
lifting no more than 20 pounds at a time with frequent
lifting or carrying of objects weighing up to ten pounds.
Even though the weight fifted may be very little, a job is in
this category when it requires a good deal of walking or

standing, or when it invgives sitting most of the time with
some pushing and puiling of arm or leg controls. To be

9 Residual Functional Capacity is "the mﬁ:timum degree to which the individual retains the capacity

for sustained performance of the physicat-men?tal requirement of jobs.” 20 C.F.R. Pt. 404, Subpt. P, App.
2 § 200.00(c).
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considered capable of performing a full or wide range of

light work, you must have the ability to do substantially all

of these activities. . . .
20 C.F.R. § 404.1567(b). The ALJ found that Plaintiff had the ability to do light
work, but that Plaintiff should be perm-i_tted to alternate between sitting and standing
at will. R. at 40. The AlLJ’'s determination is supported by substantial evidence.

Although Plaintiff claims an onset date of June 1991, Plaintiff’s medical records
indicate that Plaintiff did not seek treatment for his back until January 1992. R. af
164, 189. By March of 1992, Plaintiff’s back pain was described as 25% better. A.
at 157, 160.

Plaintiff’s doctors at Claremore Indian Hospital completed "Medical Examination
Forms" which indicated Plaintiff’'s abif?l:y to perform work. Kenneth Jovern, M.D.,
noted on a form in April of 1992 that Plaintiff was unable to work. However, Dr.
Jovern listed Plaintiff’s "current work tolerance™ at sedentary and light. R. at 756.
A similar form completed by one of .Piaintiff's doctors in March of 1992, listed
Plaintiff’s approximate length of disability at one month. A. at 758. In addition, two
separate RFC assessments indicate that Plaintiff has the ability to do light or sedentary

work. %

0 A September 22, 1992 Residual Fungtional Capacity Assessment reported that Plaintiff could

occasionally lift 50 pounds and frequently lift 26 pounds. A. at 108-09. Plaintiff’'s stand/walk and sit
limitations were listed as six hours in an eight hour day. Plaintiff's push/pull limitation is described as
unlimited. R. ar 109-714.

Plaintiff was examined by Kathleen A, Dahiman, M.D. on September 11, 1992. R. at 768. Dr.
Dahiman determined that Plaintiff had the ability ¥o perform work related activities at the sedentary or light
duty levels. R. at 7168.
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Plaintiff additionally asserts that the ALJ improperly weighed the evidence from
Plaintiff’s treating physicians. How&ﬁur, the record does not support Plaintiff's
assertion.

A treating physician’s opinion Is entitled to great weight. Williams, 844 F.2d
at 757-568 {more weight will be given to evidence from a treating physician than to
evidence from a consulting physician :_*a-ppointed by the Secretary or a physician who

merely reviews medical records without examining the claimant); Turner v. Heckler,

754 F.2d 326, 329 (10th Cir. 1988). 'However, a treating physician’s opinion may
be rejected "if it is brief, conclusory, and unsupported by medical evidence." Frey v.
Bowen, 816 F.2d 508, 513 (10th Cir. 1987).

Contrary to Plaintiff’s assertion, the ALJ’s opinion does not indicate that the
medical evidence from Plaintiff’s treating physicians was ignored. Plaintiff first sought
treatment for his back at Ctaremore Inﬂf’i’fan Hospital. As noted above, the forms which
Plaintiff's doctors completed at the Ct#‘?emore Indian Hospital indicated that Plaintiff
could perform sedentary or light work. R. at 756. In addition, the notes of Plaintiff’s
physicians indicated that Plaintiff was improving. R. at 157, 160.

The record also contains a June 10, 1993 residual functional capacity
evaluation'™ of Plaintiff which was not submitted to the ALJ, but was submitted by
Plaintiff to the Appeals Council after the ALJ’s decision. Although Plaintiff asserts

that the evaluation was performed by a "treating" physician, the record is not clear.

M\ This evaluation is not a "standard”® RFC Assessment. Although it is not possible to decipher the

name of the reviewing doctor, Plaintiff asserts that it was conducted by one of his treating doctors, a Dr.
Chubbs.
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Regardless, the evaluation’s support of Plaintiff’s claim is, at best, tenuous. The
evaluation indicates that Plaintiff can sit two to three hours in an eight hour day,
stand two to three hours in an eight hour day, and walk two to three hours in an eight
hour day.’® R. at 23-25. The “combiﬁmd" total limitation for sit/stand/walk was also
marked as two to three hours in an eight hour day. R. at 23-25. Plaintiff asserts that
this evaluation establishes that Plaintiff lacks the RFC to perform the prolonged sitting
required for sedentary work and the pmmnged standing or walking required for light
work.

The Appeals Council evaluated the submitted evidence and found that it was
generally consistent with the other medical evidence in the record that supported
Plaintiff's ability to perform light work. R. at 4. In addition, Plaintiff testified at the
hearing that he spent most of the day "ﬁvith a bunch of pillows behind me and sitting
in a chair that | kind of molded to the wﬂv | want to sit.™ R. at 80. Furthermore, the
ALJ determined that Plaintiff could perform light work with the restriction of being
able to sit/stand at will. R. at 40. The evaluation which was submitted to the
Appeals Council does not require a contrary finding.

Pain Evaluation

The legal standards for evaluating pain are outlined in 20 C.F.R. §§ 404.1529

and 416.929, and were addressed by the Tenth Circuit Court of Appeals in Luna v.

Bowen, 834 F.2d 161 (10th Cir. 1987). First, the asserted pain-producing impairment

124 | addition, Plaintiff's lift/carry limitations were noted as 21-25 pounds, for two to three hours

in an eight hour day; six to ten pounds, for fwr to five hours in an eight hour day; and five pounds
continually. R. at 23-25. Plaintiff’s ability to us# his feet for repetitive movements {pushing/pulling) was
marked as frequent {defined as four to five hours out of an eight hour day). R. at 24.
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must be supported by objective medical evidence. Id. at 163. Second, assuming all
the allegations of pain as true, a clnfifmant must establish a nexus between the
impairment and the alleged pain. "Thé-.-iil?npairment or abnormality must be one which
‘could reasonably be expected to prodﬁi:e' the alleged pain.” Id. Third, the decision
maker, considering ali of the medical dﬁta presented and any objective or subjective
indications of the pain, must assess the claimant’s credibility.

[11f an impairment is reasa_ﬁabiy expected to produce some

pain, allegations of disabling pain emanating from that

impairment are  sufficiantly consistent to require

consideration of all relevant evidence.
Id. at 164.

Initially, the ALJ summarized Luna and its requirements, Plaintiff’s medical
record, and Plaintiff’s testimony. R. af .40-45. The ALJ noted that although Plaintiff
claimed disability from June of 1991, Piéintiff's initial visit to a doctor did not occur 3
until January 1992. The ALJ observﬁﬂ: that Plaintiff does not participate in activities
to relieve his pain, takes limited pain ﬁiedications, and has no record of atrophy or
weight loss. The ALJ also noted somse inconsistencies in Plaintiff’s testimony. For
example, Plaintiff testified that he iivaﬂ with his wife and children and later testified
that he lived with a friend. In additior, one of Plaintiff’s doctors noted that Plaintiff
could perform light and sedentary wa-rk. Two RFC assessments indicate that Plaintiff
retains the RFC for light or sedentary iiimrk, and that Plaintiff’s pain does not limit his
RFC.

Plaintiff asserts that the ALJ erred by not finding that Plaintiff was disabled due

to pain, and by discounting Piaiﬂtiﬁ*s complaints of pain. However, the mere
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existence of pain is insufficient to support a finding of disability. The pain must be
considered "disabling.” Q_Qs_sg_t_\L._Eﬂmn, 862 F.2d 802, 807 (10th Cir. 1988)
("Disability requires more than mere iﬂﬁbllity to work without pain. To be disabling,
pain must be so severe, by itself or. In conjunction with other impairments, as to
preclude any substantial gainful- -amployment.”). Furthermore, credibility
determinations by the trier of fact are given great deference. Hamilton v. Secretary

of Health & Human Services, 961 F.2d 1495 (10th Cir. 1992).

The ALJ determined that Plaintiff had the RFC to perform light work with the
limitation of sitting/standing at will. The ALJ’s finding is supported by Plaintiff’s
medical records, and Plaintiff’s testimu‘ﬁy does not dictate a finding of disabling pain.

Consideration of "New" Evidence

Plaintiff contends that because the June 10, 1993 medical evaluation (the
"Evaluation™) of Plaintiff was not preﬁﬁi‘tt_ﬂd to the ALJ, ‘the Court should remand the
case to the Secretary for additional ¢onslderation. However, the Evaluation has
already been presented to the Secretary.'® Plaintiff submitted the Evaluation (along
with additional evidence) to the Appeals Council after the ALJ completed his decision.
After consideration of the newly subrﬁiﬁad evidence, the Appeals Council determined
that this evidence was not inconsistént with the medical records presented to the

ALJ. R. at 4.

1% plaintiff urges the Court to remand tntho Secretary because the evidence is "material” and the

Court has the authority to remand to the Swmmry to consider new and material evidence. However,
Plaintiff's argument fails to recognize that tha Becretary has already considered this evidence. Although
the evidence was not presented to the ALJ; 1t ' was presented to the Appeals Council. Even under the

materiality standard urged by Plaintiff, the additional evidence does not dictate that the case be remanded.
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In O'Dell v. Shalala, 44 F.3d 858 {10th Cir. 1994), after the determination by

the ALJ of non-disability, the claimant gubmitted additional evidence to the Appeals

Council. The Appeals Council decided that the new evidence did not provide a basis

for changing the ALJ’s decision. T claimant appealed, and the district court
affirmed the decision of the Secretar’*{;ﬁ"?"*"()n appeal from the decision of the district

court, the Tenth Circuit held that thi idence, presented for the first time to the

Appeals Council, is "part of the adr nistrative record to be considered when

evaluating the Secretary’s decision for. substantial evidence." 1d. at 8569. The Court
reviewed the record, including the new-@vidence, and affirmed the district cou rt’s (and
the Secretary’s) decision because t ALJ's determination (after considering the

"new" evidence) remained supported by substantial evidence. Id.

Similarly, in this case, the ALJ'$ determination that Plaintiff was not disabled

remains supported by substantial e ence, even when considering the "new

evidence. Consequently a remand to Secretary for further consideration of such

evidence is not necessary.

Accordingly, the Secretary’s decisiol | AFFIRMED.

Dated this < ] day of Oct

m A. Joynew 4
Inited States Magistrate Judge
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UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

LASHAUN D. JOSEPH, ) 00T 2 7 1995
)
Plaintiff, ) Richard M. Lawrence, Court
) U.S. DISTRICT COURT Gk
V. ) No. 94-C-3b4-J
)
SHIRLEY S. CHATER, Commissioner of )
Social Security,™ ) e ey e e
) Lot o d ent vmnid CidLev. =i
Defendant. ) e/ o-30 -5
S—

Plaintiff, Lashaun D. Joseph, pursuant to 42 U.S.C. § 405(g), requests judicia!
review of the decision of the Secretaﬁ- denying Social Security benefits.® Plaintiff
contends that the Secretary erred because (1) the Secretary did not find Plaintiff

disabled at step three, (2) the Secretary incorrectly determined that Plaintiff could

N Effective March 31, 1995, the func¢tions of the Secretary of Health and Human Services

("Secretary™} in social security cases were t ed to the Commissioner of Social Security. P.L. No.
103-296. Pursuant to Fed. R. Civ. P. 25{d}{1}, Shirley S. Chater, Commissioner of Social Security, is
substituted for Donna E. Shalala, Secretary of Madith snd Human Services, as the Defendant in this action.
Although the Court has substituted the Commiasioner for the Secretary in the caption, the text of this Order
will continue to refer to the Secretary because §fi@ was the appropriate party at the time of the underlying
decision. '

2 This Order is entered in accordance with 28 1.5.C. § 636(c) and pursuant to the parties” Consent
to Proceed Before United States Magistrate Judge.

3 Pplaintiff filed an application for disability insurance benefits on October 7, 1991. R. at 97-94. The
application was denied initially and upon recomlﬁamﬂon A hearing before an Administrative Law Judge
{"ALJ"} was held December 3, 1992. By order deited April 13, 1993, the ALJ determined that Plaintiff was
not disabled, and could perform her past rclmﬁ! work. R. at 16-21. The Plaintiff appealed the ALJ’s
decision to the Appeals Council. On Septembi 29, 1993, the Appeals Council denied Plaintiff’s request
for review. A. at 5-7. The Appeals Council grarited an extension of time to Plaintitf until April 1, 1994 to

file a civil action. R. at 3.
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perform her past relevant work, and (3) the Secretary conclusively applied the
Grids.®* For the reasons discussed betow the Court affirms the decision of the
Secretary.

i. PLAINTIFF’S BACKGROUND

Plaintiff was twenty-four at the time of her hearing, and was born June 8,
1968. R. at 33. Plaintiff completed the twelfth grade. R. at 34.

At her hearing on December 3-,_ 1992, Plaintiff testified that her previous work
experience includes work at a day-care camp as a baby sitter (approximately three
months) and work at Wal-Mart. A. 8t 28, 34. In addition, Plaintiff worked at a
nursing home for about two months. R. at 34.

Plaintiff testified that she has & jearner’s permit to drive, but has not driven in
a long time. R. at 36. According tb'Plaintiff, she has not stayed overnight in a
hospital since the date of her applicatlﬁh for social security {October 1991). R. at 37.

Plaintiff testified that she has asthma, and cannot work because she is short

of breath and her medicine makes her shaky. R. at 41. Plaintiff testified that since

October 1991 her breathing proble _-_have occurred on a daily basis. R. at 41.
According to Plaintiff, when she takmfnhar medicine her problems go away for about
three to four hours. Plaintiff testified ghe currently takes her medicine every three to
four hours. Plaintiff takes proventil {a solution she puts in a breathing machine). A.

at 42. She takes theopylline (pill ford’t} for shortness of breath, vanceril {inhaler), and

4 See 20 C.F.R. Pt. 404, Supbt. P, App. 2.
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prednisone. R. at 42-43. Plaintiff t fied that as long as she does the things the

doctor tells her to do she gets along pratty well. R. at 44.

Plaintiff lives with her husband three children (ages three, seven, and nine

at the time of the hearing). A. at 37. Plaintiff testified that her activities are limited.

R. at 38. She has gone with her hu "d to pick up the kids; she has tried to visit

her family; and she tried to go to the ‘e. R. at 38. Plaintiff can take things out for

cooking, but her sister cooks for her.” A. at 39. Piaintiff stated that she mainly just

tries to keep from doing strenuous activities. R. at 38.

Plaintiff stated that she is sup yd to wear a mask (and that she does) if there

is "cooking involved, or she cleans, then she is outside." R. at 44. According

to Plaintiff, her asthma has been abétit the same since October 1991, but she is

currently better able to deal with it. -at 46, Plaintiff testified that she can walk
about one block without problems, ai : th_at she can sit for as long as she wants. A.
at 47-48. Plaintiff does not believe thiit she would be able to lift a twenty pound bag
of potatoes. R. at 48.

Plaintiff uses a "breathing mac:hiiie" to treat her asthma. Plaintiff testified that

she takes a treatment every three to fogr hours, and that each treatment takes about

twenty minutes. R. at 54. Plaintiff takes her breathing machine with her wherever

she goes and is able to carry it. R. at 0.
According to the Plaintiff, sht ' “going to a doctor every week, but for the
two weeks prior to the hearing went other week due to a lack of money. R. at

63.
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The Secretary has established & five-step process for the evaluation of social

security claims.® See 20 C.F.R. § ¢ 1520. Disability under the Social Security

Act is defined as the

ubstantial gainful activity by
-_e?rminable physical or mental

inability to engage in
reason of any medically:
impairment . . . . .

42 U.S.C. § 423{d)(1}{A). A cIaimanf {s disabled under the Social Security Act only

if his

At or impairments are of such
nable to do his previous work
8 age, education, and work
ther kind of substantial gainful

physical or mental impais
severity that he is not o
but cannot, considerin
experience, engage in a
work in the national ecof

42 U.S.C. § 423(d){2}{A).

The Secretary’s disability deterfainations are reviewed to determine (1)} if the

correct legal principles have been followed, and (2) if the decision is supported by

% h that he is not engaged in substantial gainful activity

72}, Step two requires that the claimant demonstrate
nation of impairments that significantly limit his ability
. If claimant is engaged in substantial gainful activity
ly severe (step two), disability benefits are denied. At
fiose impairments listed at 20 C.F.R. Pt. 404, Subpt.
‘1s equal or medically equivalent to an impairment in
is not met, the evaluation proceeds to step four,
or the combination of impairments prevents him from
disabled if the claimant can perform his past work.

he Secretary has the burden of proof (step five) to
wition, and work history, has the residual functional
in the national economy. If a claimant has the RFC
its are denied. See Bowen v. Yuckert, 482 U.S, 137,
, 750-51 {10th Cir. 1988).

Step one requires the claimant to
{as defined at 20 C.F.R. §§ 404.1510 and &
that he has a medically severe impairment of
to do basic work activities. See 20 C.F.R.
(step one) or if claimant’s impairment is not
step three, claimant’s impairment is compared
P, App. 1 (the "Listings"). If a claimant’s imj

the Listings, claimant is presumed disabled. .
where the claimant must establish that his imgpa
performing his past relevant work. A claimal
If a claimant is unable to perform his previou
establish that the claimant, in light of his ag
capacity {"RFC") to perform an alternative wt
to perform an alternate work activity, disabiil
140-42 (1987); Williams v. Bowen, 844 F.2d:
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substantial evidence. See 42 U.S.C. § 405(g); Bernal v. Bowen, 851 F.2d 297, 299
{(10th Cir. 1988); Williams, 844 F.2d at 750.

The Court, in determining whothﬁr the decision of the Secretary is supported
by substantial evidence, does not reweigh the evidence or examine the issues de
novo. Sisco v. United States Dept, of Heaith and Human Services, 10 F.3d 739, 741
{10th Cir. 1993). The Court will, however, meticulously examine the entire record.
Williams, 844 F.2d at 750.

"The finding of the Secretary as to any fact, if supported by substantial
evidence, shall be conclusive.” 42 U.8.C. § 405(g). Substantial evidence is that
amount and type of evidence that a reasonable mind will accept as adequate to
support a conclusion. w 402 U.S. 389, 401 {1971); Williams,
844 F.2d at 750. In terms of traditional burdens of proof, substantial evidence is
more than a scintilla, but less than & preponderance. Perales, 402 U.S. at 401.
Evidence is not substantial if it is overwhelmed by other evidence in the record.

Williams, 844 F.2d at 750.

The ALJ’s evaluation of Plaintiff’s claim in this case terminated at step four of
the sequential evaluation process. The ALJ determined that Plaintiff could perform
her past relevant work. The ALJ concluded that although Plaintiff has "severe
asthma,” Plaintiff's impairments do .ﬂﬁ“t meet or equal an impairment in the Listings.
The ALJ additionally found that Plaimfléﬂ's allegations of chest pain and shortness of

breath were not fully credible, and thﬁ"! Plaintiff had the RFC to perform work related
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activities except for lifting more than fifty pounds occasionally or twenty pounds
frequently, and that Plaintiff should work in a clean air environment. A. at 40-45.
IV, REVIEW
Thae Listings
At step three of the sequential avaluation process, a claimant’s impairment is
compared to the Listings {20 C.F.R. Pt, 404, Subpt. P, App. 1). If the impairment is
equal or medically equivalent to an Impairment in the Listings, the claimant is
presumed disabled. A plaintiff has the burden of proving that a Listing has been
equalled or met. Yuckert, 482 U.S. at 140-42; Williams, 844 F.2d at 750-51.
Plaintiff argues that the ALJ efred in determining that Plaintiff’'s injuries were
not medicaily equivalent to Listing 3.03B. Listing 3.03B provides:
Asthma. With:

* E %

Attacks (as defined in 3.00C), in spite of prescribed
treatment and requiring physical intervention, occurring at
least once every 2 months or at least six times a year.
Each in-patient hospitallzation for longer than 24 hours for
control of asthma cou two attacks, and an evaluation
period of at least 12 cofiecutive months must be used to
determine the frequency 6f attacks.

20 C.F.R. Pt. 404, Subpt. P, App. 1, '§:'3.03B litalics in original). "Attack” is defined
in 3.00C as "prolonged symptomatic apisodes lasting one or more days and requiring
intensive treatment, such as intrava:ﬁ@iﬂu bronchodilator or antibiotic administration or
prolonged inhalational bronchodilatui' therapy in a hospital, emergency room oOf

equivalent setting.” 20 C.F.R. Pt. 404, Subpt. P, App. 1, § 3.00C.
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Plaintiff’s medical records do not support a finding that Plaintiff meets or equals
a Listing. Plaintiff was treated three ﬂmes in September 1991% at Tulsa Regional
Medical Center for "difficulty breathiri}'ﬂ* and asthma. R. at 134, 138, 143. Each
time Plaintiff’s asthma was controlled and Plaintiff was released without having to be
admitted. Plaintiff additionally testified that on at least one occasion she went 10 her
doctor’s office (because of breathing difficulty), and received two shots which
required her to sit at her doctor’s office for approximately forty minutes between
shots. R. at 46. Even if each of Platzitlff's visits to the emergency room constituted
an "attack"™ Plaintiff’s condition stil ﬁvouid not meet or equal the Listings, which
requires at least six attacks per year.

Plaintiff's records do indicate that she saw her doctor on a regular basis.®
However, her asthma remained under gontrol. In addition, X-rays taken on September
27, 1991, and interpreted by J.E. Triijiﬂo, M.D., revealed that Plaintiff's "lungs are
clear of active infiltrates; [her} cardiac-{'#ilhouette is normal; [her] osseous structures

are unremarkable; [and there was] no active puimonary disease." R. at 145. A

8 Tne dates of treatment are: September B, 1991; September 19, 1989; and September 28, 1991.

7 Nothing in the record or Plaintiff's tmimony indicates that she suffered "prolonged symptomatic
episodes lasting one or more days* which is rmihlrld to meet the Listing definition of "attack.” 20 C.F.R.
Pt. 404, Subpt. P, App. 1, § 3.00C. .

8 The records indicate that Plaintiff vi!itﬂl her doctor approximately one time per week in October
and December of 1991, and at least twice inNgvember 1991. R. at 149, 151-157. (Not all of Plaintitf’s
vigits were solely for her asthma. Some recoFiys of visits note ear aches, sore throats, and the flu. A. at
148, 149, 150, 151, 154, 156, 176, 177, !?ﬂd! Plaintiff saw her doctor every three to five months from
January through September of 1992, R. at 171-176.
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spirometry® was conducted at St. John’s Medical Center’s Puimonary Laboratory on
January 27, 1992. Plaintiff was noted to have a "mild obstructive lung defect.” R.
at 189,

The ALJ’s decision that Plaintiff gid not meet or equal a Listing is supported by
substantial evidence, and the ALJ did rot err in concluding that Plaintiff’s medical
impairments do not meet or equal Listing 3.03B.

RFC/Pain Evaluation

The legal standards for evaluating pain are outlined in 20 C.F.R. 85 404.1529
and 416.929, and were addressed by the Tenth Circuit Court of Appeals in Lyna v.
Bowen, 834 F.2d 161 (10th Cir. 1987). First, the asserted pain-producing impairment
must be supported by objective medi&ﬁ‘! evidence. Id. at 163. Second, assuming all
the allegations of pain as true, a cigimant must establish a nexus between the
impairment and the alleged pain. "Thu."'l'mpairment or abnormality must be one which
‘could reasonably be expected to prodiuice’ the alleged pain.” Id. Third, the decision
maker, considering all of the medical data presented and any objective or subjective
indications of pain, must assess the c gmant’s credibility.

[11f an impairment is ream.hably expected to produce some
pain, allegations of disabling pain emanating from that
impairment are sufficlently consistent to require

consideration of all relevant evidence.

Id, at 164.

% gpirometry is defined in Taber’s Cyclapedic Medical Dictionary (17th ed. 1993}, as "measurement
of air capacity of the lungs.”
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Initially, the ALJ summarized the requirements in Luna, Plaintiff’s medical
records, and Plaintiff’s testimony. R. at 40-45. The ALJ determined that Plaintiff
does have occasional chest pain assooiated with her asthma, but her pain is not
disabling.

Plaintiff asserts that the ALJ et*rad in determining Plaintiff could perform her
past relevant work because the ALJ did not give adequate consideration to Plaintiff's
complaints of pain. However, the mere existence of pain is insufficient to support a
finding of disability. The pain must be ®disabling.” Gosset v. Bowen, 862 F.2d 802,
807 (10th Cir. 1988) ("Disability requites more than mere inability to work without
pain. To be disabling, pain must be f@ savere, by itself or in conjunction with other
impairments, as to preclude any sub#tantlal gainful employment.”).

Plaintiff testified that she has ¢hest pain which her doctor told her is related to
her asthma. R. at 48. Neither the medical records, nor Plaintiff’'s testimony, support
a finding of "disabling™ pain. The AL.J determined that Plaintiff’'s complaints of pain

were not credible to the full extent alleged by Plaintiff. Although Plaintiff correctly

points out that some of the reasons for'the ALJ’s conclusion are not supported in the
record'®, the ALJ’s determination that Plaintiff was not disabled is supported by
substantial evidence. Furthermore, cradibility determinations by the trier of fact are

given great deference. _liaglltgg_v._ﬁmm_tar_v of Health & Human Services, 961 F.2d

1495 (10th Cir. 1992). Plaintiff did tﬁ[ﬁtlfv that she can walk about one block without

100 For example, the ALJ states that Plulmliﬂ testlfied that she went shopping, went to the mall, took
her children to school, and went to the park. ‘Hewever, the record does not indicate that Plaintiff, at the
time of the hearing, testified that she currently #id these activities. R. at 36-40.
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problems, and that she can sit for as long as she wants. R. at 47-48. Plaintiff

additionally testified that she sometimes “drove with fher] husband to take [her] kids
to school or I’ll pick them up.” R, at38

Virtually nothing in the record pports Plaintiff’s claim of disabling pain. A

Residual Functional Capacity Assessi@nt conducted on January 31, 1992 indicated

that Plaintiff could occasionally lift 560pounds, frequently lift 25 pounds, stand/walk
for at least six hours (in an eight houf%zémy), and sit for at least six hours {in an eight

nent notes that Plaintiff has asthma with

hour day). R. at 123. The Ass

infrequent exacerbations, and no sévere or recurrent exacerbations have been
reported. R. at 123. A spirometry wm interpreted as indicating that Plaintiff had a

»mild obstructive lung defect.” R. at -161.

on of the Grids

Plaintiff asserts that becau he has both exertional and non-exertional

impairments, and because she could ot perform a "fuli range of activities,” the ALJ
was precluded from applying or relyifig'upon the Grids.'" However, the record does

not indicate that the ALJ applied the Grids. The ALJ determined Plaintiff's residual

functional capacity, and additionally determined that Piaintiff should "work in a clean

air environment and avoid fumes, d and smoke.” R. at 20. The ALJ consulted a

vocational expert, and based on the 1 stimony of the vocational expert determined

™ The Medical-Vocational Guidelines, ty referred to as the "Grids, " are located at 20C.F.R.

Pt. 404, Supbt. P, App. 2.
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that a sufficient number of jobs existed In the national economy which Plaintiff could

befform.”‘ R. at 70-86.

Accordingly, the Secretary’s dé&i‘is.ion is AFFIRMED.

Dated this _Z_“?day of October 1995.

5. - )
¥Sam A. Joyne
“United States

agistrate Judge

2 inerous jobs existed in the national economy that Plaintiff

obeational expert for the potential job base for Plaintiff,

The vocational expert noted that such an assumption
'6. The vocational expert also testified that an employer
imodation to permit Plaintiff to complete her asthma
ea to four hours. RA. at 76.

The vocational expert testified tha
could perform. The ALJ additionally asked
assuming that all of the testimony given wi
would reduce the job base by about 50%.
would be required to make a reasonable &
treatment {which takes 15-20 minutes) every i
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MARILYN DICKERSON,
Plaintiff, . Lawrence
US. DIBTRICT GOURT

V. No. 94-C-332-J

SHIRLEY S. CHATER Commissioner af
Social Security,"

e gt e
o *.J Uwuh T

05095

)
)
}
)
)
)
)
)
)
)
)

Defendant.

Plaintiff, Marilyn Dickerson, pursuant to 42 U.S.C. § 405(g), requests judicial
review of the decision of the Secretﬁ%'f*i denying Social Security benefits.®* Plaintiff
contends that the Secretary erred hm:ause (1) the Secretary’s decision is not
supported by substantial evidence; (211""';ﬁiaintiff's impairments meet or equal a Listing;

and (3) the Secretary failed to consldﬁ?i-' Plaintiff’s complaints of pain.

N Effective March 31, 1995, the fu
{"Secretary”} in social security cases were
103-296. Pursuant to Fed. R. Civ. P. 25{d}{
substituted for Donna E. Shalala, Secretary of
Although the Court has substituted the Comml
will continue to refer to the Secretary becausd
decision.

s of the Secretary of Health and Human Services
arred to the Commissioner of Social Security. P.L. No.
Shiley S. Chater, Commissioner of Social Security, is
th and Human Services, as the Defendant in this action.
ner for the Secretary in the caption, the text of this Order
was the appropriate party at the time of the underlying

nd supplemental security insurance benefits on January
filtlally and upon reconsideration. R. at 39. A hearing
 veld on December 8, 1989. R. at 70. By order dated
Plaintiff could not perform her past relevant work, she
saled the ALJ's decision, and by order of the Appeals
Council, dated February 5, 1992, the case 3 remanded to the ALJ for further proceedings and
clarification of the vocational expert’s testi 1 . R. at 404. On February 25, 1993, after a second
hearing, the ALJ found that Plaintiff was not isabled and denied benefits. R. at 404-420.

2 plaintiff filed an application for disabil
10, 1989. R. at 39 The application was d
before an Administrative Law Judge {"ALJ
May 25, 1990, the ALJ determined that alt
was not disabled. R. at 716-24. The Plaintif

efice, Court Clark



A decision by the Secretary w;l?I?Ii--be upheld on appeal if it is supported by
substantial evidence and follows apzﬁlii#abie legal standards. See Washington v.
Shalala, 37 F.3d 1437, 1439 (10th Cir. 1994). For the reasons outlined below, the

Court affirms the Secretary’s decision.t'

Plaintiff was born July 20, 19#3, and was 44 years old at the time of her
second hearing. R. at 40, 405. Plairl'tl*ff obtained her GED in 1979 or 1980. A. at
41. N

In August of 1988, Plaintiff was injured in a car accident. Plaintiff's leg was
broken in severa! places, and her knee was shattered. R. at 42. Plaintiff testified that
she had three plates and 26 screws u'nﬂ bolts placed in her leg by Dr. Allen Lewis.
R. at 43.

At her hearing, Plaintiff testifiﬂ"f'iffhat she had not worked since her injury, and
that she still cannot walk without supprt {walker or cane). R. at 43. Plaintiff is not
currently undergoing any physical therapy for her leg, although she had physical
therapy three times per week from ﬂuptember 1988 through January 1989. R. at
2371-84. |

At Plaintiff’'s December 8, 193$ hearing, Plaintiff walked with a walker for
support, and testified that she can mk to wherever she needs to go. A. at 44.

Plaintiff also testified that her legs 8 . R at 45. In addition, Plaintiff stated that

her back hurts all of the time. A. at 47. At her hearing on September 21, 1992,

Plaintiff was able to walk with the _Sfﬁtance of a cane. R. at 436.

2



Plaintiff was a nurse’s aide for three years, and was a teacher’s aide prior to
working as a nurse’s aide. R. at 53-54. Plaintiff also worked serving hot meals. R.
at 56.

Plaintiff testified that her pain ls-..'the main problem. R. at 65. According to
Plaintiff, on a scale of one to ten, her p'ﬁin is a fairly constant 9. R. at 65. Plaintiff

is 5’7" tali and weighs 240 pounds. R. at 40-417.

ATION PR

The Secretary has established a"fIVQ-step process for the evaluation of social
security claims.® See 20 C.F.R. § 404,1520. A claimant is disabled under the
Social Security Act if

physical or mental impairment or impairments are of such
severity that he is not only unable to do his previous work
but cannot, considering his age, education, and work
experience, engage in any other kind of substantial gainful
work in the national economy. . . .

42 U.S.C. § 423(d}(2)}{A}.

3 gtep one requires the claimant to estabilish that he is not engaged in substantial gainful activity

tas defined at 20 C.F.R. §§ 404.1510 and 404.1672). Step two requires that the claimant demonstrate
that he has a medically severe impairment of combination of impairments that significantly limit his ability
to do basic work activities. See 20 C.F.R. § 1821, If claimant is engaged in substantial gainful activity
{step one} or if claimant’s impairment is not medically severe (step two), disability benefits are denied. At
step three, claimant’s impairment is compared with those impairments listed at 20 C.F.R. Pt. 404, Subpt.
P, App. 1 {the "Listings®). Ifa claimant’s impaiiment is equal or medically equivalent to an impairment in
the Listings, claimant is presumed disabled. tfalisting is not met, the evaluation proceeds to step four,
where the claimant must establish that his impdaldiment or the combination of impairments prevents him from
performing his past relevant work. A claimatit Ji# not disabled if the claimant can perform his past work.
If a claimant is unable to perform his previous k, the Secretary has the burden of proof (step five) to
astablish that the claimant, in light of his age ucation, and work history, has the residual functional
capacity ["RFC") to perform an alternative work vity in the national economy. If a claimant has the RFC
to perform an alternate work activity, disabiiity bienefits are denied. See Bowen v. Yuckert, 482 U.S. 137,
140-42 (1987); Wiliams v. Bowen, 844 F.2d 748, 750-51 {10th Cir. 1988).
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The ALJ’s evaluation of Plaintiff’s claim in this case terminated at step five of
the sequential evaluation process. The ALJ determined that Plaintiff had the RFC to
perform some sedentary work, and that a substantial number of jobs in the national
economy exist to permit a finding of non-disability. R. at 418-20.

l. STANDARD OF REVIEW

The Secretary’s disability determinations are reviewed to determine if: (1) the
correct legal principles have been followed, and (2) the decision is supported by
substantial evidence. See 42 U.S.C. § 405(g); Williams, 844 F.2d at 750. The
Court, in determining whether the decision of the Secretary is supported by

substantial evidence, does not reweigh the evidence or examine the issues de novo.

Sisco v, U.S. Dept. of Health and Hyman_s_emc_e_s, 10 F.3d 739, 741 {10th Cir,
1993).
Substantial evidence is that atﬁ_t}lunt and type of evidence that a reasonable
mind will accept as adequate to suppﬂrt a conclusion. Richardson v, Perales, 402
U.S. 389, 401 (1971); Williams, 844"#’.2:! at 750. In terms of traditional burdens of
proof, substantial evidence is more than a scintilla, but less than a preponderance.
Perales, 402 U.S. at 401. Evidence i not substantial if it is overwhelmed by other
evidence in the record. Williams, 844 F.2d at 750.
Substintial Evidence
A treating physician’s opinion Is entitled to great weight. See Williams, 844

F.2d at 757-58 (more weight will be given to evidence from a treating physician than
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to evidence from a consulting physician appointed by the Secretary or a physician
who merely reviews medical records without examining the claimant}; Turner v.
Heckler, 754 F.2d 326, 329 (10th Cir. 1985). However, a treating physician’s
opinion may be rejected "if it is brief, conclusory, and unsupported by medical
evidence.” Frey v. Bowen, 816 F.2d 508, 513 (10th Cir. 1987). If an ALJ disregards
a treating physician’s opinion, he must get forth "specific, legitimate reasons” for
doing so. Byron v, Heckler, 742 F.2d 1232, 1235 (10th Cir. 1984). In Goatcherv.
United States Dep’t of Health & Human Services, 52 F.3d 288 (10th Cir. 1995}, the
Tenth Circuit outlined factors which the ALJ must consider in determining the
appropriate weight to give a medical opinion.

{1} the length of the treatment relationship and the

frequency of examination; {2) the nature and extent of the

treatment relationship, including the treatment provided and

the kind of examination or testing performed; (3) the degree

to which the physician’s opinion is supported by relevant

evidence; (4) consistency between the opinion and the

record as a whole; {5) whether or not the physician is a

specialist in the area upon which an opinion is rendered;

and {6} other factors brotight to the ALJ’s attention which

tend to support or contlfadict the opinion.
1d. at 290; 20 C.F.R. § 404.1527(d)(2)-(6).

Plaintiff initially asserts that the decision of the ALJ is not supported by

substantial evidence. Plaintiff stat_njﬁ that the "ALJ based his decision on one

consuiting exam, discounting the ma]ority of medical evidence, inciuding evidence

submitted by Plaintiff's treating phvféﬁ:ians." See Plaintiff’s Brief at 2. Plaintiff's

statement is not supported by the A f;f'-f_"s opinion.
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Dr. Lewis, one of Plaintiff’s treatjii‘ig physicians, noted on June 27, 1989, that
Plaintiff “should be trained primarily tosome sort of sedentary occupation with brief
periods of standing or walking.” R. at320 Dr. Lewis believed that it was unlikely
that Plaintiff would be able to return te the type of duties she performed prior to the
accident. R. at 320. On June 27, 1969, Dr. Lewis noted that Plaintiff continued to
make poor progress with her rehabll-lt}_a’tii:bn, but "I do not have a physicai reason for
this.” R. at 323. Dr. Lewis indicates in his records, on May 1, 1989, that Plaintiff
will be disabled for at least one year fmm the date of her accident, and that Plaintiff
would probably not be able to return’ftﬁ her former duties within two to three years
of her accident, if ever. R. at 309.

A Residual Functional Capacity:fs:'sassment conducted by Dr. Valiis D. Anthony
on June 9, 1989 indicated that Plair.ltl'iff could lift ten pounds, sit about six hours {in
an eight hour day}, push/pull an unlirnited amount, and stand or walk about two to
four hours (in an eight hour day). R. at 153-54. Plaintiff's strength was described
as "normal,” but the doctor noted that Plaintiff "gives poor effort.” R. at 154.

A Residual Functional Capaci‘tv._Assessment dated March 15, 1989 indicated

that Piaintiff could lift a maximum of twenty pounds, frequently lift ten pounds, stand

about six hours (in an eight hour dav)?,"'ﬁit about six hours {in an eight hour day), and
push/pull an unlimited amount. A. at 158-59.
Plaintiff was examined by Dr.*ﬁha’shi Husain on March 15, 1990. Plaintiff’s

limitations were described as: swﬁﬂ%ﬂglwalking»one to two hours; sitting--an

6



unlimited amount; carrying--less than ohé—thlrd of the number of hours in an eight hour
day. R. at 331-337. |

A Residual Functional Capacity” Assessment conducted by Dr. William S.
Dandridge on June 30, 1992 indicate‘d"tﬁat Plaintiff could lift/carry a maximum of 15
pounds infrequently and five pounds ffaﬁuently. R. at 605-06. In addition, Plaintiff’s
stand/walk limitations were describad"'qf&;.a tota! of one hour in an eight hour day--only
fifteen minutes without interruption. R &t 605. Plaintiff’s ability to sit was described
as unlimited. R. at 606.

On April 15, 1992, a letter fron"i:.Dr. Kenneth A. Muckala, who began treating
Plaintiff some time in 1990, stated'-fhat Plaintiff’'s symptoms have continued to
become worse. R. at 560, 660, 6186. "Ii)r. Muckala noted that Plaintiff states she is
limited to walking no more than one Block and has difficulty in climbing a flight of
stairs. Dr. Muckala’s opinion was that Plaintiff is totally and permanently disabled
within the guidelines of the SSA. A. at 616. In his opinion Plaintiff qualifies for
Section 1.03A and 1.05C1 of the Listings. R. at 678. In addition, Plaintiff cannot
stand more than 15 minutes without assistance, and occasionally has difficulty lifting
small objects. R. at 618. Dr. Muck’élh noted that Plaintiff takes Doxepin, Paragon
Forte DSC, four times per day, Naprosyn two times per day, and intermittently takes
Tylox or Percodan for pain.

At Plaintiff’s second hearing, cﬁ%ﬁeptember 21, 1992, Plaintiff testified that she
walks with a cane (an improvement fmm a walker). R. at 437. Plaintiff stated that

her knee goes out every other day or 8o, and that the pain in her knee is about an

.



eight (on a scale of one to ten), on a continual basis. R. at 439, 441. Plaintiff is
supposed to take her medication (Naprosyn and Parafon Forte) every four hours.
However Plaintiff testified that she does not like to take her medicine during the day
so she sometimes takes a double or triple dose at night before bed. R. at 444-45.
According to Plaintiff, she can walk approximately one block without resting. R. at
445. To cope with her pain, Plaintiff states that she has to lay flat on her back about
five to six times each day. R. at 446. Plaintiff additionally testified that she goes to
church once each week (r. at 452), drives about ten miles to go to her doctor {r. at
453), and cooks about one meal each week. R. at 455, In addition, on some days
(usually one day per week}, Plaintiff cleans. R. at 455. However, Plaintiff is unable
to vacuum, mop, or clean tubs. R. at .455. Plaintiff also testified that she attends
church, visits friends, and sometimas';_g:bes out to eat. R. at 596.

Contrary to the Plaintiff’s asser‘éiﬁn, the ALJ specifically notes that he gave
"particular consideration” to the opinior‘i#.of Dr. Muckala, a treating physician, and Dr.
Dandridge, an examining physician. R. 1::'82413. Dr. Muckala and Dr. Dandridge differ
on Plaintiff’s ability to sit and performwork consistent with a sedentary job. The ALJ
noted that although consideration was given to Dr. Muckala’s opinion, some of the
limitations described by Dr. Muckala were inconsistent with the medical record. (For
example, Dr. Muckala emphasized Plaintiff’s back problems, but such problems were
not supported by Plaintiff’s medical records. X-rays from 1992 indicate no spinal

abnormalities. R. at 603.) The ALJ also noted that Dr. Dandridge, a board certified
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orthopedic surgeon, was a specialist.* In addition, at Plaintiff’s second hearing, on
September 21, 1992, Plaintiff sat for approximately 55 minutes before having to
stand. R. at 415. Plaintiff testified that she drove herself to the hearing, drives
herself to her doctor’s office, and can sit for approximately thirty minutes to one hour
before having to move around. R. at 415-416, 502. Although Plaintiff testified that
she was sometimes drowsy, the ALJ discredited Plaintiff’'s drowsiness because
Plaintiff doubles up on her medicine at night, taking none during the day. R. at 416.

The ALJ followed the correct legal standard in determining the weight to give
to Plaintiff’s treating and examining meﬂlca| doctors. Substantial evidence supports
the ALJ’s determination that Plaintiff is able to perform some work at the sedentary
level.

Listings 1.11

At step three of the sequential evaluation process, a claimant’s impairment is
compared to the Listings (20 C.F.R. Pt. 404, Subpt. P, App. 1). If the impairment is
equal or medically equivalent to an tmpalrment in the Listings, the claimant is
presumed disabled. A plaintiff has tho burden of proving that a Listing has been
equalled or met. Yuckert, 482 U.S. at 140-42; Williams, 844 F.2d at 750-51.

Plaintiff argues that the ALJ err#d in determining that Plaintiff’s injuries were

not medically equivalent to Listing 1.11. Listing 1 .11 provides:

# Whether or not a doctor is a speclalht’%ﬁdna of the factors which can be considered in deciding
the weight to give a doctor’s opinion. Goatchaf v, United States Dep’t of Health & Human Services, 52
F.3d 288 (10th Cir. 1995); 20 C.F.R. § 404.1527(d}2)-(6).
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Fracture of the femur, tib!n, tarsal bone of pelvis with solid
union not evident on X-ray and not clinically solid, when
such determination Iis feasible, and return to full weight-
bearing status did not occur or is not expected to occur
within 12 months of ons#f;.

20 C.F.R. Pt. 404, Subpt. P, App. 1, § 1.11 (italics in original).

Plaintiff asserts that her condft;ibn is medically equivalent to Listing 1.11.
Plaintiff’'s medical records do indicatﬁ"-’fhat Plaintiff suffered a fracture of her femur
and tibia, and Plaintiff testified at her rha-aring that she was unabie to return to fuil
weight-bearing status. AR. atf 43, ': 437 However, Plaintiff’'s medical records
additionally indicate that Plaintiff had a solid union of all of her fractures.

Plaintiff was injured in August..-tiff 1988. R. at 42. At an examination on May
1, 1989, Plaintiff’s treating physician‘,ﬂ'.Dr. Alan G. Lewis noted that although Plaintiff
complained of right foot pain, Plaintiff's X-rays did not show a fracture or dislocation.
R. at 299. Plaintiff's records on March 10, 1989 indicate that the X-rays showed a
good fusion at all fracture sites. R. at 300. On January 4, 1989, according to Dr.
Lewis, Plaintiff’'s X-rays revealed maintenance of good alignment and healing. R. at
301. Plaintiff was additionally exa_mjfped by Richard G. Cooper, D.O. on March 2,
1989. R. at 292. Plaintiff’s knee was reported as stable, and Plaintiff's X-ray
showed maintenance of good alignment and signs of healing on the leg. R. at 292.

Plaintiff additionally suggests {in a footnote) that her injuries are medically
equivalent to Listing 1.05B or 11.00C. Plaintiff has the burden of proof to establish

that a Listing is met or equalled, and Plaintiff’'s medical records do not suggest that

Plaintiff met or equalled these Listings. Dr. Muckala, one of Plaintiff’s doctors, in a
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letter on behalf of Plaintiff stated that he belleves Plaintiff qualifies for Section 1 03A
and 1.05C1. R. at 6718. However, as adequately detailed by the ALJ in his opinion,
Plaintiff does not meet or equal these Listings. R. at 4712-13.

The ALJ’s decision that Plaintiff did not meet or equal a Listing is supported by
substantial evidence, and the ALJ did not err in concluding that Plaintiff’s medical
impairments do not meet or equal a Listing.

Pain/Vocational Expert

The legal standards for evaluating pain are outlined in 20 C.F.R. §§ 404.1529
and 416.929, and were addressed by the Tenth Circuit Court of Appeals in Luna v.
Bowen, 834 F.2d 161 (10th Cir. 1987). First, the asserted pain-producing impairment
must be supported by objective medical evidence. Id. at 163. Second, assuming all
the allegations of pain as true, & claimant must establish a nexus between the
impairment and the alleged pain. "Thé impairment or abnormality must be one which
could reasonably be expected to produce’ the alleged pain.” !d. Third, the decision
maker, considering all of the medical data presented and any objective or subjective
indications of the pain, must asses$ the claimant’s credibility. Id. at 164. In
assessing a claimant’s complaints of pain, the following factors may be considered.

For example, we have noted a claimant’s persistent
attempts to find relief for his pain and his willingness to try
any treatment prescribed, regular use of crutches or a cane,
regular contact with & doctor, and the possibility that
psychological disorders combine with physical problems.
The Secretary has also noted several factors for
consideration including the claimant’s daily activities, and

the dosage, effectiveness; and side effects of medication.

Id. at 165.
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However, the mere existence of pailn is insufficient to support a finding of
disability; the pain must be disabling.” Gosset v. Bowen, 862 F.2d 802, 807 (10th
Cir. 1988} ("Disability requires more than mere inability to work without pain. To be
disabling, pain must be so severe, by itseif or in conjunction with other impairments,
as to preclude any substantial gainful employment.”). In addition, credibility
determinations by the trier of fact are given great deference. H milton v. Secretar
of Health & Human Services, 961 F.2d 1495 (10th Cir. 1992).

Plaintiff asserts that the ALJ erred because the ALJ did not adequately consider
Plaintiff’s pain in determining that Plaintiff was not disabled. The ALJ summarized
Plaintiff's medical records, Plaintiff’s testimony, and Luna’s requirements. R. at 475-
16. In evaluating Plaintiff’'s complaints of pain, the ALJ observed that Plaintiff sat for
55 minutes at the hearing before having to stand, that Plaintiff drove herself to the
hearing, that Plaintiff drives to her doctor’s office, and that Plaintiff does some limited
housework. R. at 415-416. The ALJ &dditionally noted that Plaintiff does not take
medications in accordance with her prescriptions, preferring to take none during the
day and doubling up at night. R. at 416. The ALJ also observed that the medical
records do not attribute any physical changes such as premature aging, weight loss,
progressive deterioration or atrophy to Plaintiff. R. at 416.

The ALJ determined that Plaintiff's pain does fimit her to standing no more than
fifteen minutes at a time {one hour total in an eight hour day), walking no more than
one block, and that Plaintiff does need the assistance of a cane. R. at 415-16.

However, the ALJ found Plaintiff’s testimony that she could not engage in any
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sedentary work activity was unsupported by the medical record and not sufficiently
credible. R. at 416. The ALJ’s determihatlon is supported by substantial evidence,
and credibility determinations by the ALJ are given substantial deference on appeal.

Plaintiff’s records from Dr. Lewils in May of 1989 note that, although Plaintiff
complained of right foot pain, the X-rays do not show a fracture or dislocation. R. at
299. In June of 1989, Dr. Lewis reported that Plaintiff continues to make poor
progress, but the doctor had no "physical reason” to explain this. R. at 323. Plaintiff
was additionally evaluated by Cullen J. Mancuso, Ph.D. on June 23, 1992. Dr.
Mancuso’s report concludes that *(w]hkatever impairments she may have which might
prevent her from working are not of a psychological or psychiatric nature.” R. at 597.

At the hearing testimony on September 21, 1992, Plaintiff testified that she has
knee and back pain each day, and seas a doctor at least once per month. R. at 435-
36. Plaintiff described her pain as absﬁ:ut an eight, on a continual basis. R. at 441.
She takes Naprosyn and Parafon Forta;' but does not like to take them during the day
so she sometimes takes a double or triple dose at night before bed. R. at 444-45.
Plaintiff testified that she can walk approximately one block without resting. R. at
445. Plaintiff stated that to cope with her pain she has to lay flat on her back,
sometimes five to six times each day. R. at 446. Plaintiff attends church once each
week. Plaintiff drives about ten miles to go to her doctor, and she cooks about one
meal each week. R. at 452-53, 455. Plaintiff cleans on some days, usually one day
per week. R. at 455. However, sheé does not vacuum, mop, or clean tubs. R. af

455.
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The ALJ asked the vocational expert whether an individual with Plaintiff’'s
background, with lifting restrictions of five pounds on a frequent basis, and fifteen
pounds on an occasional basis, standing and walking limited to fifteen minutes at a
time, and one hour for an entire day, and no ability to climb, stoop, kneel, balance,
crouch or crawl would be able to perform work in the national economy. R. at 463-
68. The vocational expert determined that an adequate number of jobs existed for
such a person. R. at 465-68. In addition, the vocational expert testified that a
sufficient number of jobs would still be available if the individual could only sit for
thirty minutes at a time, and needed to 'ﬁ'ltarnate between sitting and standing at will.
R. at 468-69. The record contains sub#iantial evidence to support the ALJ’s holding

that Plaintiff was not disabled.®

Accordingly, the Secretary’s decision is AFFIRMED.

Dated this Z 77 day of October 1995.

7

d_ e
“Sam A. Joyner / 7
AJnited States Magistrate Judge

B determination that Plaintiff can perform some sedentary

of sedentary activities is error. However, an individual
Individual cannot perform the full range of a particular
category of work. The regulations require % a vocational expert be consulted, and the individual’s
limitations presented to the expert. Reliance o § vocational expert can constitute substantial evidence that
an individual is not disabled. See, e.4., Kellev v, Chater, 62 F.3d 335, {10th Cir. 1995},

Plaintiff additionally alleges that the AL,
work when Plaintiff cannot perform the full rg
is not automatically disabled merely becausé
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UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA | I L E D

L
Plaintiff, Richard M, Lawrence, Court Clark

s
No. 94-C-770-J

SHIRLEY S. CHATER, Commissioner of
Social Security,*

P n b e
R T L T
R I T PR B B A D
P ‘..'-j UUUA\‘{;T
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Defendant.

Plaintiff Jack Clark, pursuant to 42 U.S.C. § 405{(g), requests judicial review
of the decision of the Secretary which denied Social Security benefits.? Plaintiff
contends that: (1) the ALJ did not apply the correct legal standard in evaluating
Plaintiff's complaint of pain, and {2) the ALJ failed to consider all of the evidence in

evaluating Plaintiff’s Residual Functional Capacity ("RFC").

" Effective March 31, 1995, the functions of the Secretary of Health and Human Services
{"Secretary") in social security cases were trarigterred to the Commissioner of Social Security. P.L. No.
103-296. Pursuant to Fed. R. Civ. P. 25{d}{}}, Shirley S. Chater, Commissioner of Social Security, is
substituted for Donna E. Shalala, Secretary of He@lth and Human Services, as the Defendant in this action.
Although the Court has substituted the Commissioner for the Secretary in the caption, the text of this Order
will continue to refer to the Secretary becausoi_iﬁa was the appropriate party at the time of the underlying
decision. :

2 piaintiff filed an application for supplefiental security income on September 25, 1991, claiming
disability due to heart probiems, pain in both legs, and arm sweliing. A. ar 367. Plaintiff's application was
denied Initially and upon reconsideration. A. & %71, 376. A hearing before an Administrative Law Judge
("ALJ"} was held May 11, 1993. R. at 47. By order dated November 2, 1993, the ALJ determined that
Plaintiff was not disabled and was not entitied th supplemental security income. R. at 22-30. On June 9,
1994, the Appeals Council denied Plaintiff's rédisest for review. R. at 4.

3\ Residual Functional Capacity Is "the meximum degree to which the individual retains the capacity
for sustained performance of the physical-mental requirement of jobs.” 20 C.F.R. Pt. 404, Subpt. P, App.
2 § 200.00(c).



A decision by the Secretary will be upheld on appeal if it is supported by
substantial evidence and follows apﬁiwabie legal standards. See Washington v.
Shalala, 37 F.3d 1437, 1439 (10th Cir. 1994). For the reasons outlined below, the
Court affirms the decision of the ALJ.

Plaintiff was born on January 31, 1940, and has a ninth grade education. R.
at 52, 53. Plaintiff testified that he has not worked since September 12, 1977, at
which time he was a forklift operator'_."‘_‘ R. at 54, 382.

On November 16, 1985, Plainti#f was admitted for acute inferior myocardial
infarction and uncontrolied hypertension. R. at 258. A cardiac catheterization and
angioplasty was performed on Plaintﬂ‘flﬁuring his hospitalization. R. at 284, 292. An
x-ray was interpreted as "negative for active disease. Slight pulmonary vascular
congestion and borderline cardiomegﬁl‘y are noted.” R. at 270.

Dr. David Sholl noted on PIaintIff‘s discharge report that "[alfter controlling the
blood pressure the patient became pain free." R. at 260. Plaintiff's discharge report
additionally indicates that Plaintiff’s blood pressure was controlled during his hospital
stay and was nat a problem. R. at 283.

Plaintiff’'s medical records fram Dr. David Sholl indicate that Plaintiff

occasionally experiences sharp pains. R. at 322, 349, 350. Numerous entries

4 A November 16, 1985 hospital adf{i?ﬂi’slon report indicates that Plaintiff is "self employed and
works as a mechanic repairing and selling automoblles.” A. at 259.

.



indicate Plaintiff is without péin, or dentes any difficulty. R. at 322, 323, 326, 426-
29, 457.

An April 10, 1986 letter from Br_. Steve Schneider indicates that Plaintiff’s
chest pain and angina pectoris has been controlled. R. at 324. Plaintiff’s records
from Dr. Sholl additionally indicate Plalntiff’s condition as stable. R. at 419-20

Treadmill tests performed on December 23, 1985 and April 14, 1986 revealed
no abnormalities and “recovery electroﬁurdiograms [were] within norma! limits.” A.
at 302. Plaintiff’s blood pressure response to the treadmill test was also reported as
normal. R. at 303.

Dr. Richard G. Cooper examined Plaintiff on March 13, 1986. Dr. Cooper
reported that Plaintiff's respiratory rate was normal, his iungs were clear, and his
muscle strength of adductor, abductors {of hips), quadriceps, and hamstrings was full
and equal (on both sides). R. at 3?9—20. Plaintiff’s range of motion of the
thoracolumbar spine was normal, but Plaintiff complained of pain at the extremes of
the range of motion. R. at 320. No muscle atrophy was observed in Plaintiff’s upper
extremities, and Plaintiff’'s grip strength-ln both hands was full and equal. R. at 320.
Dr. Cooper noted in his summary that Plaintiff had myocardial infarction in November
1985, some old injuries which produced some stiffness in the neck and tenderness
in the ribs, and might have some weakness in the dorsifiexor of the large right toe.
R. at 320.

Plaintiff’s Residual Physical Funictional Capacity Assessment was conducted on

February 13, 1992. R. at 408-415. The examining doctor noted that Plaintiff has

.



had myocardial infarction, that chest pain was not anginal, that Piaintiff's lungs
sounded normal and that Plaintiff had a normal motion and gait. The doctor
concluded that Plaintiff’s pain did not fimit his Residual Functional Capacity {("RFC"),
and Plaintiff’'s RFC was assessed at medium. R. at 409.

Plaintiff was examined by Dr. M%&haei Farrar on January 29, 1992. R. at423.
Dr. Farrar noted that Piaintiff was fully ambulatory without any assistive devices, had
a history of coronary artery disease with stable angina pectoris, and a history of a
crushed right foot. R. at 424.

On August 1, 1992, Plaintiff was again admitted to the hospital on complaints
of chest pain. R. at 437. The hospital report indicates that Plaintiff has a "history of
hypertension for 20 years and had been doing well except for occasional brief and
sharp chest pains for the last several years." R. at 431. The report states that
Plaintiff experienced no further chest p'aihs for the remainder of his hospital stay and
was doing fine. R. at 431. Dr. Jeffrey Black determined that Plaintiff did not
experience a myocardial infarction, arn Plaintiff was discharged on August 2, 1992,
R. at 431.

At the hearing, Plaintiff testified that since his heart attack in 1985 he has
experienced severe chest pains three to four times each week, and takes
nitroglycerine for the pain. R. at 5745'3, 68. According to Plaintiff, he experiences
chest pain, similar to a burning in hls:*':i_‘:.hest, on a more frequent basis. A. at 60. He
can only walk about a block before hﬁ experiences shortness of breath, and his legs

start hurting if he has been walking t@o long. R. at 61. His arms sometimes go to
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sleep on him, or feel numb, and if he sits for a long period of time his feet begin to
swell. R. at 62-63. He was able to c#tw a twenty pound bag of dog food, but he
sometimes drops bags of groceries because his arm will simply stop functioning. A.

at 65. Plaintiff stated that he feels s‘ié‘k or nauseous if he bends over. R. at 70.

The Secretary has established & five-step®™ sequential process for the
evaluation of social security claims. e 20 C.F.R. § 404.1 §20:; Bowen v. Yuckert,

482 U.S. 137, 140-142 (1987); arns v. Bowen, 844 F.2d 748, 750-563 (10th Cir.

1988). A claimant is disabled under the Social Security Act if:
physical or mental impairment or impairments are of such
severity that he is not only unable to do his previous work
but cannot, considering his age, education, and work
experience, engage in any other kind of substantial gainful
work in the national economy. . . .

42 U.S.C. § 423(d}{(2}A).

The ALJ’s evaluation of Plaintiff's claim in this case terminated at step five of

the sequential evaluation process. Thu ALJ determined that Plaintiff had the RFC to

B Step one requires the claimant 1o Mﬁsh that he is not engaged in substantial gainful activity
(as defined at 20 C.F.R. §§ 404.1510 and 404,1572). Step two requires that the claimant demonstrate
that he has a medically severe impairment or cambination of impairments that significantly limit his ability
to do basic work activities. See 20 C.F.R. § $621. If claimant is engaged in substantial gainful activity
(step one) or if claimant’s impairment is not lcally severe (step two), disability benefits are denied. At
step three, claimant’s impairment is comparad with those impairments listed at 20 C.F.R. Pt. 404, Subpt.
P, App. 1 (the "Listings"). i a claimant’'s impairment is equal to or the medical equivaience of an
impairment in the Listings, claimant is presumid disabled. If a Listing is not met, the evaluation proceeds
to step four, where the claimant must estabi that his impairment or the combination of impairments
prevents him from performing his past rel atigork. A claimant is not disabled if the claimant can perform
his past work. If a claimant is unable to perfiiim his previous work, the Secretary has the burden of proof
(step five) to establish that the claimant, in fight of his age, education, and work history, has the residual
functional capacity ("RFC"} to perform an ai : tive work activity in the national economy. If a claimant
has the RFC to perform an alternate work agtivity, disability benefits are denied. See Bowen v. Yuckert,
482 U.S. 137, 140-42 (1987); Williams v, Bowen, 844 F.2d 748, 750-51 (10th Cir. 1988).
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perform a wide range of medium work {and therefore, presumptively, light and
sedentary work), and that a substantla?i: i’*ﬁumber of jobs in the national economy exist
to permit a finding of non-disability. A. 8t 29-30.

REVIEW

The Secretary’s disability deterﬂ’iiﬁhtlons are reviewed, on appeal, to determine
if: (1) the correct legal principles have twm followed, and (2) the decision is supported
by substantial evidence. See 42 USC § 405(g); Williams, 844 F.2d at 750. The
Court, in determining whether the -&Mlslon of the Secretary is supported by
substantial evidence does not reweiﬁﬁ_jthe evidence or examine the issues de novo.

Sisco v. U.S. Dept. of Health and g, 10 F.3d 739, 741 (10th Cir.

1993).

Substantial evidence is that art_’iﬁ_'%junt and type of evidence that a reasonable
mind will accept as adequate to supmrt a conclusion. Richardson v. Perales, 402
U.S. 389, 401 (1971); Williams, 844 F:2d at 750. In terms of traditional burdens of
proof, substantial evidence is more th&_ﬂ & scintilla, but less than a preponderance.
Perales, 402 U.S. at 401. Evidence lﬂﬂot substantial if it is overwhelmed by other
evidence in the record. Williams, 844 F.2d at 750.

Legal Standard: Evaluation of Pain
Plaintiff initially asserts that thﬁ'ZZALJ erred because the ALJ did not follow the

correct legal standard in evaluating-’iﬁlhintiff's pain. Plaintiff asserts that the ALJ
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required medical proof of "totally disahling pain syndrome,” which is contrary to the
legal standard for evaluating pain.

The legal standards for evaluatlﬁﬁfipaln are outlined in 20 C.F.R. §§ 404.1529,

nth Circuit Court of Appeals in Luna v.

416.929, and were addressed by the T
Bowen, 834 F.2d 161 (10th Cir. 1987). First, the asserted pain-producing impairment
must be supported by objective medi evidence. Id, at 163. Second, assuming all
the allegations of pain as true, a cla!mant must establish a nexus between the

awbairment or abnormality must be one which

impairment and the alleged pain. "The

‘could reasonably be expected to produce’ the alleged pain.” Id. Third, the decision

maker, considering all of the medical di a presented, and any objective or subjective

indications of the pain, must asses8 the claimant’s credibility. In assessing a

claimant’s complaints of pain, the following factors may be considered.

For example, we hav
attempts to find relief f
any treatment prescribe
regular contact with &
psychological disorders

ioted a claimant’s persistent
g pain and his willingness to try
ular use of crutches or a cane,
octor, and the possibility that
mbine with physical problems.
The Secretary has noted several factors for
consideration including th@ claimant’s daily activities, and
the dosage, effectiveness, and side effects of medication.

Id. at 165.

If a nexus exists, the ALJ sho zonsider all relevant evidence which supports

the plaintiff’s allegations of pain.

ly expected to produce some
g pain emanating from that
fly consistent to require

[l]f an impairment is rei
pain, allegations of di
impairment are suffl
consideration of all rele
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Lupa at 164. However, the mere existgfice of pain is insufficient to support a finding

of disability; the pain must be “disa Gosset v, Bowen, 862 F.2d 802, 807
{10th Cir. 1988) ("Disability requires mgre than mere inability to work without pain.

To be disabling, pain must be so @, by itself or in conjunction with other

impairments, as to preclude any subdtantial gainful employment.”}. In addition,

credibility determinations by the trier‘-:.?: jct are given great deference. Hamilton v.

961 F.2d 1495 (10th Cir. 1992).
The ALJ summarized the Plaintiff’s medical records, the Plaintiff’s testimony,
the testimony of the hearing witnesse aintiff’s wife), and Luna’s requirements. A.
at 25-28. 1n evaluating Plaintiff’s complaints of pain, the ALJ observed that Plaintiff’s
treating physician, Dr. Sholl, has noted no further chest complaints since at least
August 11, 1992, that Plaintiff's EK /48 negative, and Plaintiff’s recent hospital

stay indicated Plaintiff’s pain was contfolled, and remained controlled. R. at 27. The

ALJ determined, from the medical tes ny, that Plaintiff had no detectable physical

limitations.

Plaintiff’s RFC was reported as u’-‘iﬁdium, and the ALJ found Plaintiff’s testimony

with respect to Plaintiff’s pain consistent to the extent of a RFC of medium. Plaintiff

testified that three to four times ésch week he has severe pain, and that he
experiences a burning sensation frequently than that. Plaintiff additionally
testified that he takes nitroglycerin s pain and experiences no side effects from

the medication. After an evaluation Plaintiff’s testimony in accordance with the



Luna factors, the ALJ determined tha’t-'Piainti'ff’s pain was not a "totally disabling
pain.” R. at 28.

The ALJ’s decision indicates ti'mt the ALJ considered Plaintiff’s testimony
regarding his pain, but determined thﬁ:l:': Plaintiff's pain was not disabling. A. at 27,
29. Numerous entries in Plaintiff's rrmlltwl records indicate Plaintiff’s heart condition
was under control and Plaintiff was nut experiencing any difficulty. R. at 322, 323,

326, 426-29, 457. An RFC assessment indicated Plaintiff has the capability of

performing work at the medium level, aﬂd none of Plaintiff’s treating doctors indicate
a degree of impairment consistent wl‘l:ﬁ a finding of disabled. R. at 408-415.

The ALJ examined the relevant ﬁ*ﬁridence with respect to Plaintiff’s complaints
of pain. However, the ALJ determined that Plaintiff’s testimony concerning his pain
was credible only to the extent that .-It was consistent with a residual functional
capacity of medium, and that the medical evidence did not support a finding that
Plaintiff had disabling pain. R. at 27-28. The ALJ followed the correct legal standard

in evaluating Plaintiff’s complaints of pain.®

8 The ALJ‘'s language choice of "totally disabling pain” may have caused some confusion. In
accordance with Luna, the amount of pain & mﬁlmm experiences does not have to be "totally disabling”
pefore the ALJ is required to consider all of the evidence. However, to justify a finding of disabled, a
plaintiff must experience "disabling pain.” :

in this case, the record clearly reflects gt the Al.J did consider the medical evidence and Plaintiff’s
testimony regarding pain. The ALJ determined that Plaintiff's pain was not disabling, and did not further
limit Plaintiff's RFC. Plaintiff was therefore ndl Bxperiencing *totally disabling pain." However, the ALJ
came to this conclusion after evaluating all of s medical evidence, and did not utilize "totally disabling
pain" as the legal standard to determine whuthjr 1o consider the relevant evidence.
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RFC: Conslideration of Pain

Plaintiff additionally asserts that the ALJ erred because the ALJ’s determination
of Plaintiff’s RFC was not based on all ﬁfthe relevant evidence, and the ALJ failed to
adequately consider Plaintiff’s pain.

Initially, as discussed above, the ALJ’s opinion indicates that the ALJ did
consider Plaintiff’s testimony and thq medical evidence relating to Plaintiff’s pain in
determining Plaintiff’s RFC. The mediam% records from Plaintiff’s treating doctors do
not indicate any functional restrictions, and the only RFC assessment performed
indicated that Plaintiff had the capability of working at the medium” level. Although
Plaintiff testified that he was unable -.i:o walk very far or do very much, the ALJ
determined that Plaintiff’s testimony was credible only to the extent that it was
consistent with a RFC of medium, and that Plaintiff’s claims were not substantiated
by the medical evidence. See Hamilton v, Secretary of Health & Human Services, 961
F.2d 1495 (10th Cir. 1992) (credibility determinations by ALJ given great weight on
review).

Under 20 C.F.R. § 416.966 gh ALJ can take administrative notice that a

significant number of sedentary, light, and medium jobs existin the national economy.
R at 28. The ALJ determined that Plaintiff’s age (53, or closely approaching

advanced age), his education (ninth grade, or limited), and his skill level {(no

N =Medium work” requires "lifting no mau than 50 pounds at a time with frequent lifting or carrying
of objects weighing up to 25 pounds. If someone can do medium work, we determine that he or she can
also do sedentary and fight work,” 20 C.F.R.’§404.1567(c).
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transferable skills)®, dictated a fmdiﬁﬁ of non-disability in accordance with Rule

203.18, 20 C.F.R. Pt. 404, Subpt. P, Appendix 2, (the "Grids").”

The ALJ additionally determined that because Plaintiff could perform medium

work, Plaintiff could also perform lig and sedentary work. R. at 27. The Grids

additionally indicate a finding of non-ﬁ =t._')i‘lity for an individual with a RFC of "light”

for the characteristics attributed byt ALJ to Plaintiff. 20 C.F.R. Pt. 404, Subpt.

P, Appendix 2, Rule 202.11.

Plaintiff’'s RFC assessment indicated that Plaintiff could perform work at the

lcal records indicate that Plaintiff would be

medium level. Nothing in Plaintiff's
unable to meet the requirements for pérforming work at the medium or light levels.
Although Plaintiff testified that he ef___ fianced pain and other difficulties, the ALJ
determined that Plaintiff’s testimon§-3 8 credible only to the extent consistent with

a finding that Plaintiff could perform: dium work. The record does not reveal that

8 Because Plaintiff has not worked in-the past fifteen years, the ALJ decided that Plaintiff had no

past relevant work experience. R. at 28.

9 4 retiance on the Grids as error. In this case, the ALJ

pired by his pain. The ALJ's decision is supported by the
102, 807-08 (10th Cir. 1988) ("The mere presence ofa
Iy -preciude reliance on the grids. The presence of
4@ grids only to the extent that such impairments limit the

Plaintiff does not specifically allege 1
specifically found that Plaintiff’s RFC was not:
relevant case law. Gossett v, Bowen, 862 F,
nonexertional impairment does not aut
nonexertional impairments precludes relianc
range of jobs available to the claimant.”}.

0 han 20 pounds at a time with frequent lifting or carrying
h the weight lifted may be very little, a job is in this
standing, or when it involves sitting most of the time
. To be considered capable of performing a full or wide
‘substantially all of these activities. . . ." 20 C.F.R. 5

"Light work" requires "lifting no
of objects weighing up to ten pounds. Ew
category when it requires a good deal of
with some pushing and pulling of arm or leg
range of light work, you must have the abi

404.1567(b).
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the ALJ failed to consider the evidence, and the ALJ’s findings are supported by

substantial evidence.

Accordingly, the Secretary’s decision is AFFIRMED.

Dated this _< /day of October 1895,

~ I

Bam A. Joyne
Uﬂlted States ag|strate Judge
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UNITED STATES DI§’
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JOSEPHINE G. CRITTENDEN,

RICT COURT FOR
CT OF OKLAHOMJ‘* TLED

0CT 2 7 1995

- Richard M,
Plaintiff, U bigarsnce, Cour Clek

v. No. 93-C-131-J \/

SHIRLEY S. CHATER, Commissioner of

ﬁ.;-‘| _\-z . o ‘i. .,\}‘..\ "*""{i"f
Social Security," T Gl BOCKET

t"'/;[) . %ﬂ “7_5 I

—— e Vel gt Tl st hmasf e Suprt Tt

Defendant.

On July 12, 1995, this Court’femanded the above-captioned case to the

Administrative Law Judge ("ALJ") purgsuant to an Order and Judgment entered by the

United States Court of Appeals for th Tenth Circuit. Plaintiff’s motion for attorney

\ccess to Justice Act ("EAJA"), 28 U.S.C. §

2412(d) is currently before this Court,

The EAJA requires the United ‘States to pay attorney fees and costs to a
"prevailing party" unless the positiori'i&?tha United States was substantially justified,
or special circumstances make an awaird unjust. 28 U.S.C. § 2412(d). The United

| h that its position was substantially justified.

Kemp v. Bowen, 822 F.2d 966, 967 {10th Cir. 1987).

YV Effective March 31, 1995, the
("Secretary”) in social security cases were
103-296. Pursuant to Fed. R. Civ. P. 25
substituted for Donna E. Shalala, Secretary
Although the Court has substituted the Co
will continue to refer to the Secretary beca
decision.

ns of the Secretary of Health and Human Services
stred to the Commissioner of Social Security. P.L. No.
Shirley S. Chater, Commissioner of Social Security, is
ith and Human Services, as the Defendant in this action.
ner for the Secretary in the caption, the text of this Order

was the appropriate party at the time of the underlying



In Pierce v. Underwood, 487 U.S. 652, 565 (1988), the Supreme Court defined
"substantially justified” as "justified in substance or in the main--that is, justified to
a degree that could satisfy a reasonable person.” "Substantially justified” is ﬁore
than "merely undeserving of sanctions fur frivolousness.”™ |d.

[A] position can be justified even though it is not correct,
and . . . it can be substantially {i.e., for the most part)
justified if a reasonable p@rson could think it correct, that
is, if it has a reasonable basis in law and fact.
Id. at n.2. See also Hadden v. Bowen, 861 F.2d 1266, 1267 (10th Cir. 1988).

Furthermore, a reversal based upon a lack of substantial evidence in the record
does not automatically translate into an award of attorney fees. |In Hadden, the Tenth
Circuit Court of Appeals noted that the i:ircuits which have addressed the issue "have
all concluded that a lack of substanti-a!:evldence indicates, but does not conclusively
establish, that the government’s position concerning a claim was not substantially
justified.” Hadden, 851 F.2d 1266, 1269 (10th Cir. 1988). The Tenth Circuit
adopted the majority rule and held that "a lack of substantial evidence on the merits
does not necessarily mean that the government’s position was not substantially
justified.” Id. .

In this case, the Tenth Circult determined that the record did not contain
substantial evidence to support the Al_-._.d's conclusion that the Plaintiff could lift two
pounds with her right arm, and remanded the case for further consideration. Although
the record fails to contain substantiai@vidence to support the ALJ’s conclusion, a lack

of substantial evidence does not automatically mean that the United States’ position

was not substantially justified. Uponreview of the record and the positions of the

_--2“



parties, the Court finds that the po&inn of the United States was substantially

justified. Plaintiff is therefore not en i to fees or costs under the EAJA.

Initially, one of Plaintiff’s treéfing physicians reported that Plaintiff had

"improved," and on May 2, 1990 couid ift two pound dumbbelis with her right hand.
R. at 155. However, by May 30, 1980 {three months after her right arm surgery)
Plaintiff’'s doctor notes that Plaintiff | T '_having more difficulty than she did two
months after her operation, and her _'octor requested that she discontinue her

it

exercises. R. at 154. In addition, Pl&i s grip strength was reported as weak on

June 27, 1990 (r. at 157), and by August 28, 1990 her doctor recorded her grip

strength in her right hand as not registafing, compared to 64 pounds on her uninjured

side. R. at 145. The vocational axpert, however, testified that Plaintiff’s grip

strength was "not really a considerat
is necessary to hold a pencil and a paper . . . ." R. at 64.
The record indicates that Plai was able, at one point, to lift two pounds

with her right arm. However, the retord also suggests that Plaintiff’s condition

deteriorated, and no records after Mavz, 1990 specifically relate that Plaintiff was

able to lift two pounds with her rigt . However, as pointed out by Defendant,

Plaintiff’s treating physician concludeg on August 28, 1990 that Plaintiff’s right arm

had a permanent partial impairment o percent. R. at 145. Plaintiff's doctor
"recommend[ed] [that] she be retral for & more sedentary occupation. She will be
unable to do heavy lifting, squeezif asping, or repetitive activity with her right

hand." R. at 146 (emphasis adde ‘The Court agrees with Defendant that one

. -'_3_'_
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reasonable interpretation of the treating physician’s recommendation is that an
impairment of 20% is not severe, and that a limitation of no "heavy" lifting would not
preclude the lifting of two pounds. In addition, as pointed out by Defendant, Plaintiff
participates in some activities which could lead to a reasonable conclusion that
Plaintiff can lift two pounds with her ﬂth hand. For example, Plaintiff does some
light housework (cleaning and laundry), some cooking, and grocery shops (with a
friend).?

After a review of the record and the briefs submitted by the parties, the Court
finds that the position of the United States was substantially justified, and Plaintiff’s

request for fees and costs pursuant to the EAJA is denied.

it is so ordered this Z 7 day of October 1995.

m%

Bam A. Joyne;/ -
‘United States Mdgistrate Judge

2! The record does indicate that Plaintiff performs some of these activities with her left hand, and/or
not as readily as she did prior to her injury. Plaintiff noted that cooking takes her about twice as long as
it did prior to her injury. R. at 110. Although shié does some grocery shopping, Plaintiff wrote that she can
only "kift very light objects on good days - #9 | take someone with me to buy groceries.” R. at 111.
Although she does some laundry, Plaintiff notlﬂ that sometimes the clothes are too heavy for her to iift.
R. at 111. Plaintiff also takes care of her personal hygiene. R. at 107.

S -
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FILED

[N THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA 0CT 25 1995

Richard M. Lawrence, Clerk

CAROLE POTTS AND JAMES ) U.5. DISTRICT COURT
POTTS, )
Plaintiffs, - - )
) Case No: 94-C-184-W
V. )
)
SAM'S WHOLESALE CLUB, ) o
o ) e '”‘T,?ED C‘: - T
Defendant. ) oot 27 98
N . -".‘..',._—--""—'_ﬁ T

This action came on before thewurt for a trial by jury. The issues have been tried

and the jury has rendered its verdict.

[T IS THEREFORE ORDERED' at judgment is entered in favor of the defendant,

Sam’s Wholesale Club, and against t plaintiffs, Carole Potts and James Potis.

_, 1995.

Dated this Z5~_ day of _ZAHZE

i

J@EN LEO WAGNEK
UNITED STATES MAGISTRATE JUDGE

S:pott.jud



IN THE UNITED STATES DISTRICT COURT FOR THE FILED
NORTHERN DISTRICT OF OKLAHOMA
0CT 2 6 1995

STANLEY K. CLARK, )
Richard M. Lawrance, Cl
plaintiff, g U.S. DISTRICY CDUR19‘R
)
V. ) Case No. 93-C-916-W /
)
JOHN HALL, d/b/a HALLCO )
PRODUCTIONS, INC., )
) [ -
Defendant. - ) ENTERED T0: b -
B ott 27
JUDGMENT ORTE ™"

Plaintiff is granted judgment for attorney’s fees in the amount of $12,000.00.

Dated this Z2¢> _ day of 1995.

JOHN LEO WAGNER
UNITED STATES MAGISTRATE JUDGE

S: Clark.3
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IN THE UNITED STATES DISTRICT COURT FOR THE FILED
NORTHERN DISTRICT OF OKLAHOMA

0CT 25 1395
STANLEY K. CLARK, Richard M. Lawrence, Clerk
U.S. DISTRICT COURY
Plaintiff, ;
V. Case No. 93-C-916-W /

JOHN HALL, d/b/a HALLCO
PRODUCTIONS, INC.,

\-J\J\.J\.J\J\-J\.JN—J\-/\-I

Defendant.

ORDER GRANTING ATTORNEY'S FEES

This order pertains to Plaintiff’s Mbﬁan for Attorney’s Fees (Docket #36)". Plaintff

is awarded attorney’s fees in the amw!lt of $12,000.00 pursuant to the Stipulation of

Settlement Agreement of the Parties atﬁached hereto as Exhibit A. Defendant’s Motion for
Relief from Judgment (Docket #52) is moot as a result of the parties’ agreement.

The court retains jurisdiction to enforce the settlement agreement of the parties.

DatedﬂﬁsZ//dayofW , 1995.

JatN LEO WAGNEK
UNITED STATES MAGISTRATE JUDGE

S: Clark.2

! Docket numbers” refer to numerical designations smsigned sequentially o each pleading, motion, order, or other filing and are
included for purposes of record keeping only. "Docket numbers” have no independent legal significance and are 10 be used in
conjunction with the docket sheet prepared and mainiiined by the United States Court Clerk, Northern District of Oklahoma.



HatL, ESTILL, HARDWICK, GABLE, GOLDEN & NELSON

A PROFESSIONAL CORPORATION
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CLAIRE V. EAGAN . RAY, " . | THOMA
JAMES D. SATROM WILLIAM G. BERNHARDY FACSIMILE (918} B94-050% TAMARA R. WAGMAN ELIZABETH A. 5COTT
RICHARD A GROEMENDYKE, JR  WENNETH G. W MATHER 5 DANIEL J. GLOVER
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:é?«':ag';«?. E!?J?A'T‘E H. MARK PETRICH e JOSEPH R MEMBRING® PATRICIA D, HORN
B MENNETH CO%, JR FRED M. BUXTON LISA M. TONERY* N. JANINE, WHEELER

THOT ADMITTED (M OKLAHGMA  WILLIAM H HOCH

. r WALTER B HALL UB2319086)
OKLAHOMA CITY, OK OFFICE WASHINGTON, 0. OFFICE FRED S NELSON (9812871
or COUNSEL 2900 LIBERTY TOWEN N20 207TH STREET. NW
JOWM &, ESTILL, JR 100 NORTH BROADWIAY SUITE 780, SOUTH BUILDING
y GHLAHOMA CITY, OHLAMOMA THCR-BBO4 WASHIMGTON, [ C. 20036 306
GRAYDON D. LUTHEY  ROS5 0. SWIMMER . ; . . .

TELEPHONE MO5H 3 AR08 TELEPHONE (202} B22-2100 WRITER'S DIRECT DIAL NUMBER
FACSIMILE 408) RIZa0a FACSIMILE (202} 2936492 1918} 594- 0447

October 23, 1995

C. Rabon Martin
403 South Cheyenne Avenue, Suite 1300
Tulsa, Oklahoma 74103

RE: Clark v. Hall

Dear Rabon:

This letter will formalize the terms of the agreement reached Friday, October 20, 1995,
in this matter. We have agreed to the following:

1. John Hall will stipulate to an award of attorneys’ fees to Stanley K. Clark
in the amount of $12,000.00 and Clark’s pending cost application.

2. Stanley K. Clark agrees to release the judgment (including the award of
attorneys’ fees) upon Hall’s payment to Clark of $5,447.00, with payment
to be made in the following manner: $1,250.00 now and the remainder,
$4,197.00, paid in certified funds on or before March 1, 1996.

3. Stanley K. Clark will forbear any collection efforts on the judgment
(except for filing a judgment lien) until March 1, 1996. If payment of the
$4,197.00 is not received on or before that date, Stanley K. Clark may
begin efforts to collect the outstanding balance of the entire judgment
(including the award of attorneys’ fees).

4, Stanley K. Clark will diéii‘;liiss his pending appeal.

5. John Hall will withdraw his pending motion for relief from judgment and
further agrees not to appeal.

BExhibit A



C. Rabon Martin
October 23, 1995
Page 2

If you agree to these terms on behalf of your client, please sign below.
Sincerely,

Tk o o

-'.Fred M. Buxton
for Stanley K. Clark

for John Hall

FMB-5461



IN THE UNITED STATES DISTRICT COURT FOR THE J' J L
NORTHERN DISTRICT OF OKLAHOMA E D

OCT23619a5

ROBERT MCELHATTAN, .
Richarg . Lawren

. . us. p Court
Plaintiff, fmﬁmrco mmk

V. Case No. 94-C-1065K

AMERADA HESS CORPORATION,
ENTERED on DOCKET

Date Q0T 2 7 199

Defendant.

JOINT STIPULATION OF DISMISSAL WITH PREJUDICE

Plaintiff and Defendant, by and through their respective

attorneys, jointly stipulate that all of Plaintiff’s claims herein
should be dismissed with prejudice with each side to bear its own
costg and attorney fees.

DATED this "~/ i)/day of October, 1995.

Respectfully submitted,

Bywcgéég?Qk;q CL,:QH\&QQV\
Jeff Nix, Esqg.

Leslie C. Rinn, Esqg.
2121 South Columbia, Suite 710
Tulsa, OK 74114-38521

ATTORNEYS FOR PLAINTIFF

HALL, ESTILL, HARDWICK, GABLE,
GOLDEN NEDEON, P.C.

By: \ ////\ //’/”f’#‘_ﬁ

J.Patrick Cremin/CBA #2013

Steven A. Broussard/OBA #12582

320 South Boston Avenue, Suite 400
Tulsa, Oklahoma 74103-3708

{(918) 594-0594

ATTORNEYS FOR DEFENDANT
AMERADA HESS CORPORATICN

DEM-35354



FILED

IN THE UNITED STATES DISTRICT COURT 0CT 26
FOR THE NORTHERN DISTRICT OF OKLAHOMA 1995

Richard M. Lawrence, Court Clark

BRENDA OLIVER, U.S. DISTRICT COURT

Plaintiff,
V. Case No. 94-C-1124K

AMERADA HESS CORPORATICN, o
ENTERED CH COOKTT

pore .
DATE ..._.*B,C_T..._?u.?. ngﬁ.
JOINT STIPULATION QE.Q;EMISSAL WITH PREJUDICE

Plaintiff and Defendant, by and through their respective

L . S L N N )

Defendant .

attorneys, hereby jointly inform the Court that they have reached
a mutually satisfactory privaté settlement regarding Plaintiff’s
claims herein, and all of Plainhiff’s claims should, therefore, be
dismissed with prejudice with each side to bear its own costs and
attorneys’ fees. - ;
. Ad/
DATED this 7@ day of October, 1995.
. Respectfully submitted,
By: e N C 32;@$§a

Jeff Nix, Esq.

Leglie C. Rinn, Esg.

2121 South Columbia

Suite 710
Tulsa, Oklahoma 74114-3521

ATTCRNEYS FOR PLAINTIFF

HALL, ESTILL, HARDWICK, GABLE,
GOLDEN & 1 P.C.

r

s

By: /
J.\Patrick Cremin, OBA #2013
320 South Boston Avenue, Suite 400
Tulsa, QOklahoma 74103-3708
{918) 594-0594

ATTORNEYS FOR DEFENDANT

DEM-3947



UNITED STATES DIST

CT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA, )

)

Plaintiff,

; FILED
Vs, )

) OCT 25 1005
ROBERT M. AMENT aka Bob Michael ) Richard M. Lawrence, ¢
Ament; JUDY M. AMENT aka Judy ) US, DISTRICT Couhy ™
Marie Ament: WINSTON C. JOHNSON; )
MARCELYN L. JOHNSON; CITY OF )
BROKEN ARROW, Oklahoma; )
COUNTY TREASURER, Tulsa County, )
Oklahoma; BOARD OF COUNTY ) Civil Case No. 95 C 477B
COMMISSIONERS, Tulsa County, )
Oklahoma, ; ENTERED ON DOCKET

Defendants. ) DAT@BT 0 185
JUDGMENT OF FORECLOSURE

This matter comes on for consideration this 225 day of

L,

1995. The Plaintiff appears by Stephen C. Lewis, United States Attorney for the Northern

District of Oklahoma, through Loretta F. Radford, Assistant United States Attorney; the

Defendants, COUNTY TREASURER, Tulsa County, Oklahoma, and BOARD OF COUNTY

COMMISSIONERS, Tulsa County, Okiahoma, appear by Dick A. Blakeley, Assistant

District Attorney, Tulsa County, Oklahomﬁ:;: CITY OF BROKEN ARROW, Oklahoma,

appears by Michael R. Vanderburg, City Qsittomey, Broken Arrow, Oklahoma; and the

Defendants, ROBERT M. AMENT aka Bob Michael Ament, JUDY M. AMENT aka Judy

Marie Ament, WINSTON C. JOHNSONand MARCELYN L. JOHNSON, appear not, but

make default.

The Court being fully advised and having examined the court file finds that the

Defendant, ROBERT M. AMENT aka Bob Michael Ament, was served with process a COpy



of Summons and Complaint on August 29, 1995; that the Defendants, MARCELYN L.
JOHNSON and WINSTON C. JOHNSON; each signed a Waiver of Summons on June 16,

1995; that the Defendant, JUDY M. AMENT

aka Judy Marie Ament, was served a copy of
Summons and Complaint on July 27, 1995, By Certified Mail; and that Defendant, CITY OF
BROKEN ARROW, Oklahoma, was serveda copy of Summons and Complaint on May 24,
1995. -

It appears that the Defendarits, COUNTY TREASURER, Tulsa County,
Oklahoma, and BOARD OF COUNTY Cé#ﬁMISSIONERS, Tulsa County, Oklahoma, filed
their Answers on June 9, 1995; that the Déﬁndant, CITY OF BROKEN ARROW,
Oklahoma, filed its Answer on June 8, 1995,and that the Defendants, ROBERT M.
AMENT aka Bob Michael Ament, JUDY M. AMENT aka Judy Marie Ament, WINSTON
C. JOHNSON and MARCELYN L. JOH’NSQN, have failed to answer and their default has
therefore been entered by the Clerk of this Court.

The Court further finds that the Defendant, ROBERT M. AMENT, is one and
the same person as Bob Michael Ament, and will hereinafter be referred to as "ROBERT M.
AMENT." The Defendant, JUDY M. AMENT, is one and same person as Judy Marie
Ament, and will hereinafter be referred to as "JUDY M. AMENT." The Defendants,
ROBERT M. AMENT and JUDY M. AMENT, are husband and wife. The Defendants,
WINSTON C. JOHNSON and MARCELYN L. JOHNSON, are husband and wife.

The Court further finds that on March 14, 1991, Bob Michael Ament and Judy
Marie Ament, filed their voluntary petition in bankruptcy in Chapter 7 in the United States
Bankruptcy Court, Northern District of Oklahoma, Case No. 91-798C. On April 11, 1991,
the plan was reaffirmed with HUD, and on April 25, 1991, the Chapter 7 was converted to 2

Chapter 13. On February 11, 1994, the United States Bankruptcy Court for the Northern



District of Oklahoma filed its Discharge of Debtor and on July 25, 1994 the case was
subsequently closed.

The Court further finds that this is a suit based upon 2 certain mortgage note
and for foreclosure of a mortgage securing said mortgage note upon the following described
real property located in Tulsa County, Oldahbma, within the Northern Judicial District of
QOklahoma:

Lot Twenty-two (22), Block Three (3), CENTRAL PARK

ESTATES FIRST, an Addition in Tulsa County, State of

Oklahoma, according to the Recorded Plat thereof.

The Court further finds thét"_:clt'l October 27, 1978, Michael Schwartz and Ruth
Ann Schwartz, executed and delivered to Mager Mortgage Company, their mortgage note in
the amount of $38,500.00, payable in moﬁtﬁly installments, with interest thereon at the rate
of Nine and One-Half percent (92 %) per annum.

The Court further finds that as security for the payment of the above-described
note, Michael Schwartz and Ruth Ann Schwartz, husband and wife, executed and delivered
to Mager Mortgage Company a mortgage dated October 27, 1978, covering the above-
described property. Said mortgage was recorded on October 31, 1978, in Book 4362, Page
2378, in the records of Tulsa County, Oklahoma.

The Court further finds that on June 3, 1990, Brumbaugh & Fulton Company,
formerly known as Mager Mortgage Company, assigned the above-described mortgage note
and mortgage to The Secretary of Housing and Urban Development. This Assignment of

Mortgage was recorded on June 6, 1990, in Book 5257, Page 1297, in the records of Tulsa

County, Oklahoma.



The Court further finds thaf ﬁéfe‘ndants, ROBERT M. AMENT and JUDY M.
AMBENT, currently hold title to the prOperty'\fia mesne conveyances and are the current
assumptors of the subject indebtedness. | | |

The Court further finds that on July 1, 1990, the Defendants, ROBERT M.
AMENT and JUDY M. AMENT, entered into an agreement with the Plaintiff lowering the
amount of the monthly installments due unﬂei‘ the note in exchange for the Plaintiff’s
forbearance of its right to foreclose. A sﬁpérseding agreement was reached between these
same parties on April 1, 1992,

The Court further finds that -:tﬁe Defendants, ROBERT M. AMENT and
JUDY M. AMENT, made default under the .'te'rms of the aforesaid note and mortgage, as
well as the terms and conditions of the fotbearance agreements, by reason of their failure to
make the monthly installments due thereon, which default has continued, and that by reason
thereof the Defendants, ROBERT M. AMENT and JUDY M. AMENT, are indebted to the
Plaintiff in the principal sum of $53,122.91,.p1us interest at the rate of 912 percent per
annum from April 1, 1995 until judgment,. p'ius interest thereafter at the legal rate until fully
paid, and the costs of this action in the ambﬁ;nt.

The Court further finds thatthe Defendant, COUNTY TREASURER, Tulsa
County, Oklahoma, has a lien on the property which is the subject matter of this action by
virtue of personal property taxes in the amaunt of $32.00 which became a lien on the
property as of June 25, 1993. Said lien ls’shfenor to the interest of the Plaintiff, United
States of America. |

The Court further finds thatthe Defendant, CITY OF BROKEN ARROW,
Oklahoma, claims no right title or interesf m the subject real property, except insofar as is

the lawful holder of certain easements as shown on the duly recorded plat.



The Court further finds that the Defendants, ROBERT M. AMENT aka Bob
Michael Ament, JUDY M. AMENT aka Iudy Marie Ament, WINSTON C. JOHNSON and
MARCELYN L. JOHNSON, are in defauit,_f"'#nd have no right, title or interest in the subject
real property.

The Court further finds thatf.ﬂ:‘.i;Defendants, BOARD OF COUNTY
COMMISSIONERS, Tulsa County, Oklahoma, claim no right, title or interest in the subject
real property. -

The Court further finds that’_ﬁt;érsuant to 12 U.S.C. 1710(1) there shall be no
right of redemption (including in all mstances any right to possession based upon any right of
redemption) in the mortgagor or any other person subsequent to the foreclosure sale.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the
Plaintiff, the United States of America, acting on behalf of the Secretary of Housing and
Urban Development, have and recover judgment In Rem against the Defendants, ROBERT
M. AMENT and JUDY M. AMENT, in the principal sum of $53,122.91, plus interest at the
rate of 9% percent per annum from April 1, 1995 until judgment, plus interest thereafter at
the current legal rate of 55,4 2 percent per annum until paid, plus the costs of this action,
plus any additional sums advanced or to be -ﬁ%c_lvanced or expended during this foreclosure
action by Plaintiff for taxes, insurance, abstracting, or sums for the preservation of the
subject property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, COUNTY TREASURER, Tuls_ﬁ .County, Oklahoma, have and recover judgment
in the amount of $32.00, plus costs and mterest, for personal property taxes for the year

1992, plus the costs of this action.



IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, CITY OF BROKEN ARROW, :Oldahoma, has no right, title or interest in the
subject real property, except insofar as it is the lawful holder of certain easements as shown
on the duly recorded plat.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendants, BOARD OF COUNTY COSSION’ERS, Tulsa County, Oklahoma,
ROBERT M. AMENT aka Bob Michael Amient, JUDY M. AMENT aka Judy Marie Ament,
WINSTON C. JOHNSON and MARCELYN L. JOHNSON, have no right, title, or interest
in the subject real property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that upon the
failure of said Defendants, ROBERT M. AMENT and JUDY M. AMENT, to satisfy the In
Rem judgment of the Plaintiff herein, an Order of Sale shall be issued to the United States
Marshal for the Northern District of Oklahoma, commanding him to advertise and sell
according to Plaintiff’s election with or without appraisement the real property involved
herein and apply the proceeds of the sale as follows:

First:

In payment of the costs of this action accrued and accruing

incurred by the Plaintiff, inc'{i?iding the costs of sale of said real

property;

Second:

In payment of the judgment rendered herein in favor of the

Plaintiff;



Third:

In payment of Defendant, COUNTY TREASURER, Tulsa

County, Oklahoma, in the amount of $32.00, personal property

taxes which are currently due and owing.

The surplus from said sale, if any, shall be deposited with the Clerk of the Court to await
further Order of the Court.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that pursuant
to 12 U.S.C. 1710(1) there shall be no right of redemption (including in all instances any
right to possession based upon any right of redemption) in the mortgagor or any other person
subsequent to the foreclosure sale.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that from
and after the sale of the above-described real property, under and by virtue of this judgment
and decree, all of the Defendants and all peréons claiming under them since the filing of the
Complaint, be and they are forever barred and foreclosed of any right, title, interest or claim

in or to the subject real property or any part thereof.
S/ THOMAS R. BRETT

UNITED STATES DISTRICT JUDGE




.................. - il i i

APPROVED:

STEPHEN C. LEWIS
United States Attorney

Gtz 7

ﬁ:‘TA F. RADFORD, OBj #1J458
Assistaht United States Attorney

3460 U.S. Courthouse
Tulsa, Oklahoma 74103
(918) 581-7463

Assistant District Attorney
406 Tulsa County Courthouse
Tulsa, Oklahoma 74103
(918) 596-4842
Attorney for Defendants,
County Treasurer and
Board of County Commissioners,
Tulsa County, Oklahoma

c// / ,// . //

MICHAEL R. VANDERBURG, OBA #9180
City Attorney, -
CITY OF BROKEN ARROW
220 S. First Street
Broken Arrow, OK 74012
(918) 251-5311
Attorney for Defendant
City of Broken Arrow, Oklahoma

Judgment of Foreclosure
Civil Action No. 95 C 477B

LFR:flv



IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA
RONALD WILLIAMS,
Plaintiff,
Case No. 95-C-614-H

v.

SHONEY'S, INC., d/b/a CAPTAIN
D'S and KATHY WILLIAMS,

St N Tt it Wl Nl! gl Nt Nt it

Defendants.

w.._k Clerk
ard M. Lawrence
Richar I GO

NGRTHERY PicTent | GF OKLAHONA

This matter comes before the Court on the Motion to Remand by
Plaintiff Ronald Williams. In the instant case, Plaintiff Wwilliams
has sued Shoney's, Inc., d/b/a Captain D's (*Shoney's") and Kathy
Williams for injuries he allegedly received on November 12, 1992
from an accident at Shoney's in Sapulpa, Oklahoma.

On November 22, 1993, Plaintiffs Ronald Williams and his wife,
Kathy Williamsg, filed suit against Shoney's in the District Court
for Creek County for injuries received by Ronald Williams in the
accident of November 12, 1992. Kathy Williams asserted a claim for
loss of consortium. On June 20, 1994, Defendant filed a Notice of
Removal based upon diversity jurisdiction. The Court upheld that
removal on September 26, 1994, Subsequently, on October 25, 1994,
the parties stipulated to the dismissal of Kathy Williams' claim.
Ronald Williams then dismissed his claims against Shoney's on March
9, 1995.

on June 19, 1995, Plaintiff Ronald Williams refiled his action

in the District Court for Creek County. In addition to Shoney's,
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Plaintiff sued his wife, Kathy Williams, in her capacity as manager
of Shoney's. On July 5, 1994, Shoney's filed a Notice of Removal.
On or about August 4, 1995, Piaintiff Ronald Williams moved for
remand of his action to the District Court for Creek County.

The statute governing procedure after removal provides that
"[i]f at any time before final judgment it appears that the
district court lacks subject matter jurisdiction, the case shall be
remanded." 28 U.S.C. § 1447(¢). plaintiff asserts that Shoney's
removal, on the basis of divérsity jurisdiction, is patently
defective because complete diversity between the parties does not
exist. Kathy Williams is an Oklahoma citizen. In response,
Shoney's alleges that, in  the refiled action, Plaintiff
fraudulently joined Kathy Williams, Plaintiff's wife and a former
Plaintiff in a lawsuit involviﬁg the same facts, as a Defendant .!

If the plaintiff fails to state a cause of action against the
resident defendant who defeats diversity jurisdiction, then the

Court may find that joinder was improper, dismiss the non-resident

defendant, and retain jurisdiction over the dispute. See Dodd V.

Fawcett Pubs., Inc., 329 F.2d4 82, 85 (10th Cir. 1964); e.d.,

Frontier Airlines, Inc. v. United Air Lineg, Inc., 758 F. Supp.

1399, 1404-1411 (D. Colo. 1989) . "Wwhere a defendant does not
allege fraud in the pleading of jurisdictional facts, the sole

issue before the court is whether plaintiff has stated a basis for

! Although Shoney's hag not formally moved to dismiss Kathy
Williame as a Defendant for improper joinder, the Court treats its
response to Plaintiff's Motion to Remand as a constructive Motion
to dismiss Kathy Williams for improper joinder.

2



recovery against resident defaﬁ&ant[] under state law." Frontier
Airlines, Inc., 758 F. Supp. at 1404 .

Defendant bears the burden_bf proving fraudulent joinder. Id.
Moreover, in making its determination, "[tlhe court must resolve
all disputes of fact or uncertain legal issues in favor of the
plaintiff." Id. at 1405. Here, Shoney's maintains that Plaintiff
could not recover against Kathy Williams under Oklahoma law
because, among other things, the applicable statute of limitations
on Plaintiff's claim has run. pPlaintiff has asserted a negligence
claim against Kathy Williams. Oklahoma law provides that Plaintiff
had two years after the cauge of action accrued to sue Mrs.
Williams on this claim. Okla. -Stat. tit. 12, § 95(3) (West Supp.
1995). Therefore, plaintiff's time to sue Kathy Williams expired
in November 1994.

Plaintiff, however, asaérts that the Oklahoma "Savings
Statute" operates to preclude Ehe failure of his claim against Mrs.

Williams. The pertinent statute provides that:

[i]f any action is commenced within due time . . . [and] if
the plaintiff fail in such action otherwise than upon the
merits, the plaintiff . . . may commence a new action within

one (1) year after the reversal or failure although the time
1imit for commencing the action shall have expired before the
new action is filed.
Okla. Stat. tit. 12, § 100 (1988). Shoney's disagrees that the
statute "saves" Plaintiff's claim.
Shoney's argues that, in;order for the statute to apply, the

parties in the "new action" wust have an identity of interest with

the parties in the dismissed action. See, e.d., Clark v. Phillips

petroleum Co., 677 P.2d 1092, 1095 (Okl. Ct. App. 1984) ("The

3



- general rule concerning subjeet statute is that the second suit

must allege substantially the same cause of action and feature

substantially the same parties as the first one.") (quoting Haught
v. Continental 0il Co., 136 P.,2d 691 (Okl. 1943)). In Clark, the

plaintiff originally filed a products liability action against
three Ohio corporations. She gubsequently dismissed that lawsuit
and, relying on the savings statute, refiled against one
corporation, which she alleged was the corporate successor to the
original defendants. The court concluded that she could maintain
the action because the allegatibns of her pleadings stated that the
new corporate defendant had acquired the assets and assumed the

liabilities of the original defendants so that there was an

nidentity of interest”. Aggg;ﬂ:McCain v. KTVY, Inc., 738 P.2d 960,

962 {Okl. Ct. App. 1587) ("party plaintiff in a new action must be

substantially the same, suing in the same right . . . .").
Although the savings gtatute "is remedial and should be

liberally construed", C & C Tile Co. V. Independent School District

No. 7, 503 P.2d 554, 559 (Okl. 1972), the Court concludes that,
under the circumstances of the case presented here, the savings
statute does not cure the expiration of the statute of limitations

as to a new defendant, who was formerly a plaintiff.?

2 "The theory of the limitation statutes is that a
defendant be given notice within a certain period that he will be
called upon to defend a certain action, and that he be given
sufficient notice to adequately prepare. If this is done within
the statutory period, the brimnging of a subsequent action in the
name of correct party plaintiff which does not substantially change
the claim or allege a new causa of action does not harm defendant."
C & C Tile Co., 503 P.2d at 859. In the instant case, the Court
rejects the assertion that former Plaintiff Kathy Williams had

4



Finally, the Court notes.ﬁhat Plaintiff has the burden, in
supporting its Motion for Rem&nd, of presenting factual materials
to support its complaint where necessary to controvert defendant's
submissions. Frontiex Airlineg, Inc., 758 F. Supp. at 1405. Here,
plaintiff has not attempted to argue that Kathy Williams has an
"identity of interest" with Shoney's. Further, Plaintiff's bare
complaint does not allege that Kathy Williams had any involvement
in Plaintiff's accident. The Court has no choice but to conclude
that, under these circumstances, Plaintiff's intent in joining
Kathy Williams was solely to defeat diversity jurisdiction.

In conclusion, the Court holds that any claim which Plaintiff
may have had against Kathy Williams is time-barred. As a result,
Plaintiff has failed to state a cause of action against resident
Defendant Kathy Williams under Oklahoma law. Plaintiff improperly
joined Kathy Williams, and she must be dismissed from the lawsuilt.
The lawsuit is now properly pefore this Court. Plaintiff's Motion

for Remand (Docket # 3) is hereby denied. Plaintiff is directed to

notice that, after she dismissed her claim, her hugband would sue
her in her capacity as manager of Shoney's in his refiled action
against the restaurant. Furthex, Plaintiff Ronald Williams' claim
against Kathy Williams for negligence constitutes a "new cause of
action". Thus, the new a¢tion does not fall within the
contemplation of the savings statute.

5



file an Amended Complaint congistent with this order within two

weeks from the filing of the order.

IT 1S SO ORDERED.

7 g
mhis 2577 aay of% 1995.

ﬁ#e ik Holme
United States District Judge



IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA FILED
0CT 25 1995&

Richard M. Lawrence, C/
"US. }smcr P
Case No. 95-C-308-
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RUSSELL GORDON WOODS,

Petitioner,

DENISE SPEARS and the
ATTORNEY GENERAL OF THE
STATE OF OKLAHOMA,

\-J\-J\-J\J\-I\-/\J\.J\J\-J\J\-J

Respondents.

This report and recormnendatiﬂﬂ::peztains to Petitioner’s Petition for a Writ of
Habeas Corpus Pursuant to 28 U.S.C. & 2254 (Docket #1)'. An evidentiary hearing was
held on September 22, 1995 to receive Mdence regarding petitioner’s claim of ineffective
assistance of counsel. Sworn testimony was taken of the petitioner, his mother, and Mr.
Kenneth Todd, counsel who representeﬁi'the petitioner in the two criminal cases at issue.
The petitioner is presently an inmate i the Oklahoma Department of Corrections, serving
two ten-year sentences for the crimes of Larceny of Merchandise from a Retailer in the
Amount of $50.00 to $500.00 AfterFﬁmer Convicdon of One Felony ("Larceny of

Merchandise AFCF").

The petitioner was charged in Tdlsa County in two separate cases with the offense

of Larceny of Merchandise AFCE. (Cas’tt@:ﬁw. CRF-93-5420 and 94-327). He entered guilty

1 whocket numbers” refer to numerical designaﬁonkﬁgned gequentially to each pleading, motion, order, or other filing and are
included for purposes of record keeping only. "Docket Tumibers® have no independent Jegal significance and are to be used in
conjunction with the docket sheet prepared and maintainad by the United States Court Clerk, Northern District of Oklahoma.



pleas in both cases. The district court eritenced him to ten years in prison in each case,

the sentences to run consecutively. One of his prior convictions was used to enhance his

o relief from the Tulsa County District Court,
alleging his attorney rendered ineffectis '}ass'\istance of counsel. The court affirmed the

conviction and sentence in Woods 2. Case No. CF-93-5420, on October 26,

1994. The district court’s denial of affirmed by the Oklahoma Court of Criminal

Appeals in Case No. PC-94-1257 on Januery 3, 1995. The petitioner subsequently filed a

Petition for Writ of Habeas Corpus in d

The court accepted the following ﬁtiﬂpulations of the parties:

(1) A copy of OKla. Stat. tit. 3", § 1731 (as amended), copied from the 1994

pocket-part of the Oklahoma Statutes, Wis found in Mr. Todd’s personal file containing the

petitioner’s state case information.

(2) Mr. James Michael With an inmate in the Tulsa County Adult Detention

Center at the same time as the petitioner, plead guilty to Larceny of Merchandise from a

Retailer in the amount of $50-$500 & received a nine month jail sentence. All of his

prior convictions on page two of the | tsrmation were dismissed. (CRF 93-1773);

(3) Plaintiffs exhibit #1 (a hwestern Bell telephone bill) documents a charge

for a collect telephone call from the a County Adult Detention Center made by the

petitioner to his mother on March [904; and

(4) The petitioner at no tim ested his guilt to the offenses and did not want



to proceed to trial on either case.

1. he petitioner was charged with Larceny of
sirict Court in Case No. CRF-93-5420. The
dise valued at no less than $50 and no

more than $500 without permission of the merchant. He was released from custody after

posting a bond.

2. The petitioner hired Attorsigy Kenneth Todd to represent him. Mr. Todd was

paid a retainer of $1,500.00 and a > accept the case. Mr. Todd had been licensed

to practice law since 1978 and s i bankruptcy cases. He had previously handled

only eight to twelve criminal cases d never taken a felony case to trial.

3. On January 20, 1994, whiile out on bond, the petitioner was again charged

with Larceny of Merchandise (AFCF). e Information alleged that merchandise valued
at no less than $50 and no more than ! was taken without permission of the merchant.

He made bond on this new offense, 8 asked Mr. Todd to represent him on the second

case also and paid an additional retai of $1,000.00.

4. After meeting with the nt district attorney, Mr. Todd informed the

petitioner that, if he entered guilty p he would receive a ten year sentence on both

cases and the two sentences would ru ently. Mr. Todd advised the petitioner that
e.could receive on both cases, because he had

several prior felony convictions, and uld risk receiving a minimum sentence of two

ten-year sentences to run consecutive enty years) and a maximum sentence of life in



prison if convicted by a jury under the i‘m‘y of merchandise from a retailer and the
felony enhancement statutes. The petitioner decided to accept the plea agreement.

5. On March 10, 1994, the pe appeared before Judge Clifford Hopper on

a pretrial matter. Although the mﬁﬁo@' arrived in court on time, Mr. Todd was almost
two hours late. As a result, Judge Hapﬂbr increased the petitioner’s bond significantly.
Because the petitioner could not aﬂ’ordw pay the new bond, he was returned to the
custody of the Tulsa County Jail. __

6. The petitioner was sentem‘ml on March 24, 1994. At the sentencing hearing,
the assistant district attorney advised Judge Hopper of the plea agreement of ten year
sentences on each case to run concurretitly with each other. The agreement also called for
dismissal of all but one prior convictia!-’i"lfrom the second page of the Information. Judge
Hopper ordered the assistant district attorney and Mr. Todd to visit with him in his
chambers. The petitioner remained in his seat in the courtroom.

7. According to Mr. Todd, lege Hopper explained to both attorneys that he
believed the proposed plea agreement Was too lenient and therefore was not acceptable.

He told Mr. Todd that he would set both cases for trial unless the petitioner accepted two

ten-year sentences running consecu ively with each other. This decision shocked Mr. Todd,

but he returned to the courtroom and ‘advised the petitioner of the judge’s statements.
Believing that ten years was the a%lute minimum sentence he could receive, the
petitioner accepted the amended offer amd pled guilty to both offenses. He was informed
by the judge of his right to appeal.

8.  [mmediately after he was sentenced, the petitioner asked Mr. Todd to visit



him in the jail. Mr. Todd stated that he d come by to see him. The petitioner never
saw Mr. Todd again.

er his sentencing, the petitioner discussed his

9. Approximately three days &

sentence with a fellow inmate, Mr. James _Withrow. He learned from Mr. Withrow that

the law regarding punishment for the of Larceny of Merchandise from a Retailer had

recently been amended. Mr. Withrow esblained that the maximum sentence for the crime

had been changed to just one year in the gounty jail. He also revealed that he had received
a nine month jail sentence after pleading guilty to that offense.

10. On March 28, 1994, the jpetitioner made a collect telephone call to his

mother, Mrs. Betty Hitchcock. He to her that he was concerned about the

sentences he received, the effect of the 1 law, and the possibility of getting his sentences

modified. He asked his mother to call M¥. Todd and ask him to come to the jail to discuss

appealing the sentences. Mr. Todd was-not in his office on either of the two occasions

when Mrs. Hitchcock called, so she } ges asking him to visit her son. Her calls

were made within the first week after hier son was sentenced. Mr. Todd admitted at the

evidentiary hearing that he received thé messages, but did not return the calls or contact

Mr. Woods.

11. Mr. Todd did not realiz unishment for Larceny of Merchandise from a

Retailer had been modified at the - was counseling the petitioner. He did not file

a notice of intent to appeal, did we written notice from the petitioner that he

wished to appeal, and did not realize he had an obligation to advise the petitioner of his

appellate rights. He stated that he eves that the district attorney and judge took



advantage of his ignorance of the law and of his client.

12.  The petitioner filed a pro s¢ appeal in the state district court. He was denied
post-conviction relief because of the failm"to file notice of intent to appeal within ten days
of his sentencing date. The Oklahoma Coutt of Criminal Appeals affirmed the lower court’s
decision without addressing the merits of the appeal. |

13. Mr. Todd put the copy of OKla, Stat. tit. 21, § 1731, as amended, in his
personal file containing the petitionet’s.'l_@nte case information after he received notice of
the hearing to be held by the court in thiB habeas case. The amended statute was not in
the file during the time he was representing the petitioner.

APPLICABLE LAW

1. Whether a defendant reoeivad effective assistance of counsel in a state court
proceeding is a mixed question of law and fact, allowing for de novo review in a federal
habeas challenge. Strickland v. Washington, 466 U.S. 668, 698 (1984).

9. The Sixth Amendment of the United States Constitution guarantees an
accused the effective assistance of counsel at trial, which extends to effective assistance of

counsel for purposes of appeal. Evi ey, 469 U.S. 387, 392-94 (1985). Because

there is a strong presumption that coimsels conduct falls within the wide range of
reasonable professional assistance, & defendant making an ineffectiveness claim on a
counseled guilty plea must identify pairticular acts and omissions of counsel tending to
prove that counsel’s advice was not wit:hin the wide range of professional competence. Hil
v. Lockhart, 474 U.S. 52 (1985); strckland, 466 U.S. at 687, 689. The defendant must

also show that there is "a reasonable probability that, but for counsel’s errors, he would



not have pleaded guiity and would have insisted on going to trial." Hill, 474 U.S. at 59.
The performance inquiry is made with dmﬂm:mce to counsel’s assistance, but in recognition
that the validity of a guilty plea depends upon a defendant’s knowing and voluntary choice
among alternatives. Id. at 56. |

3. Prorto September 1, 1993, inder Okla. Stat. tit. 21, § 1731, the punishment
for larceny of merchandise from a retailul"'-_":ii:a the event the value of the goods exceeds fifty
dollars was "confinement in the pemtenﬁmy for not less than one (1) year nor more than
five (5) years." This punishment could b&fﬁahanced under Okla. Stat. tit. 21, § 51, which
applies to "second and subsequent offenses after conviction of offense punishable by
imprisonment in penitentiary” if the geeond and subsequent offense is punishable by
imprisonment in the penitentiary.

4. On September 1, 1993, the Oklahoma State Legislature amended the
punishment for the crime of larceny of merchandise from a retailer, §1731, and the
amended statute now states in pertinent part:

4. In the event the value of the goods, edible meat or other corporeal

property is Fifty Dollars ($50.00) or more, but is less than Five Hundred

Dollars ($500.00), the defendant shall be guilty of a felony and shall be

punished by incarceration in nty jail for not more than one (1) year

or by incarceration in the cou jail one or more nights or weekends

pursuant to Section 991a-2 or Title 22 of the Oklahoma Statutes, at the

option of the court, and shall be subject to a fine of not more than Five
Thousand Dollars ($5,000.00) ...

This statute was amended prior to the_&hte petitioner was charged, November 29, 1993,
and almost seven months before petitiu#iae’:r plead guilty on March 24, 1994.
5.  Although the amended stiitute still uses the term "felony”, the maximum

punishment for larceny of merchandi#e worth $50.00 to $500.00 does not mandate

7



incarceration in a state penitentiary. Under Title 21 of the Oklahoma Statutes, §5,a
felony is defined as “y crime which is, or may be, punishable with death, or by
imprisonment in the State Penitentiary." Under Oklahoma case law, it is not the actual
punishment imposed, but the extent to which punishment may be imposed, which controls
the point whether the crime is a felony, Braly v. Wingard, 326 p.2d 775 (OKla. 1958).
Because the amended statute only sets a maximum sentence of one year in the county jail,
larceny of merchandise worth $50.00 tﬂ"'m.w is a misdemeanor under Oklahoma law,
but the state legislature did not recognizetlus inconsistency when drafting the statute.
6. Because Title 21 of the Oltahoma Statutes, § 51, pertains to enhancement
of a defendant’s punishment based on gmor criminal convictions "after conviction of an
offense which is punishable by imprisonment in the state penitentiary,” the offense of
larceny of merchandise from a retailer i the event the values of the goods exceeds $50.00
is no longer enhanceable, because it i§ not punishable by imprisonment in the state
penitentiary. "[Plenal statutes are 1o be interpreted strictly against the State and liberally
in favor of the accused and words not found in the text of a criminal statute will not be

read into it for the purpose of extending it or giving it an interpretation in conformity with

f Cleveland Cty., 816 P.2d 552 (Okla. Crim.

a supposed policy.” State V. District
App. 1991).

7. Under Tenth Circuit law, an attorney has no absolute duty in every case t0

advise a defendant of his right to ™"  after a guilty plea; however, "[i]f a claim of error

is made on constitutional grounds, v %ilch could result in setting aside the plea, or if the

defendant inquires about an appeal ﬁ@ilt, counsel has a duty to inform him." Laycock v.

8



New Mexico, 880 F.2d 1184, 1188 (10th Cir. 1989). This duty arises when counsel knows
or should have known of the client’s claim or of the relevant facts giving rise to that claim.
4 |

8.  In Coleman v. Thompson, 501 U.S. 722, 754 (1991), the United States
Supreme Court found that an attorney etror which constitutes ineffective assistance of
counsel establishes "cause," excusing a petitioner’s failure to follow state procedural rules.
The court stated: "if the procedural default is the result of ineffective assistance of
counsel, the Sixth Amendment itself requdres that responsibility for the default be imputed
to the State™ Id. (citing Murray V. ggm er. 477 U.S. 478, 488 (1986)).

9. A federal court is vested with “the largest power to control and direct the
form of judgment to be entered in cases :_Brought up before it on habeas corpus.” Hilton
v. Braunskill, 481 U.S. 770, 775 (1987?;'(citation omitted). In issuing a writ of habeas
corpus, a federal court has the power and authuiity to dispose of habeas corpus matters
“as law and justice require." 28 U.S.C. §2243. The habeas corpus statute’s "mandate is

broad with respect to the relief that may be granted." Carafas v. La Vallee, 391 U.S. 234,

239 (1968). A federal court "possesm power to grant any form of relief necessary to
satisfy the requirement of justice." mx,_ml_lgg, 415 F.2d 1263, 1265 (10th Cir. 1969)
(emphasis added).
RECOMMENDATION
An attorney acting in a diligent manner, as required by the Supreme Court cases
cited above, ascertains that the stamé;: under which his client is to plead guilty when

sentenced is the current, applicable iaw Petitioner was prejudiced by Mr. Todd'’s failure



to conduct basic research on the applicable law and his reliance on the representations of
the assistant district attorney. Pennoner’ww also prejudiced by Mr. Todd’s failure to file
an appeal when the petitioner became cancerned that he might have received an illegal

sentence, which raised a constitutional is$ue, and was unable to inform his counsel of the

possibility of a challenge to the senter Had Mr. Todd conducted research of the

applicable statutes following petitioner’s ‘sentencing, he would have been alerted of a
possible issue to be raised in an appe Finally, the petitioner was prejudiced by Mr.
Todd’s deficient representation, beca he Oklahoma Court of Criminal Appeals would

not consider his application for post-con n relief since he did not file an appeal. Judge

Chapel recognized this dilemma in ‘dissenting opinion: *The appellant, Woods,
challenges only his sentence. He says eeds the maximum authorized by law. If he
is right, his sentence is void. There hi§ to be a way to reach this issue." Woods v.

Oklahoma, No. PC-94-1257 (Ct. App. Jan. 3, 1995). Petitioner was denied his right

to have the Oklahoma Court of s consider the validity of his sentences and

the application of the enhancement statute, Okla. Stat. tit. 21, § 51, to amended § 1731.

The court should order the Stamto assign new counsel and grant an out-of-time

appeal to petitioner.

- 937 F.2d 790 (2nd Cir. 1991); Bradshaw v.

McCotter, 785 F.2d 1327 (5th Cir. 1986). The court should deny the Motion to Certify

Question of Law (Docket #21) filed by the Respondent’s counsel, because the question to

be certified is unrelated to the issue of Whether petitioner received effective assistance of

counsel and would not be determina f the petition for habeas corpus.”

was the intent of the Oklahoma legislature, in amending Okla, Stat. Git.
Olda. Stat. tit. 21, § 51 (A).

2 Respondent asks to certify the question of
21, § 1731, to exclude it from the enhancement provisiogs-in

10



Pursuant to 28 U.S.C. § 636(b)(1)(C), the parties are given ten (10) days from the
above filing date to file any objecﬁﬁns with supporting brief to this report and
recommendations. Failure to object within that time period will result in waiver of the
right to appeal from a judgment of t!le___dvistrict court based upon the findings and

recommendations of the Magistrate Judge.

o
Dated thisz%  day of _M__. 1995.

fIN LED WAGNER
UNITED STATES MAGISTRATE JUDGE

T:wood.rr
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STATES DISTRICT COURT
| DISTRICT OF OKLAHOMA

IN THE UNITED
FOR THE NORT

JOHNATHAN MARTIN WARWICK,

e

S

Plaintiff,

vs, Case No. 95-C-454-B
PHILLIP EDWARD SNOW, individually,
and in his official capacity.as a
police officer of the Ccity of
Tulsa, Oklahoma; BRYAN KEITH
individually, and in his of
capacity as a police office
the City of Tulsa; JOHN CRA
individually, and in his of
capacity as a police office
the City of Tulsa; and othe
presently unknown officers &
officials, individually and. 1n
their official capacities as
employees of the Tulsa Poliﬂu
Department,

FILED
0CT 2 4 1995

M9s, DISTRICT COURT

ENTERZD QN BocKkeT
oate 00T 2.5 1995
i
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Defendants.

. ORDER

This matter comes on for consideration of various Defendants'

motions as follows:

(1) Ccity of Tulsa's Motion to Partially Dismiss (docket #7);

(2) Officer Snow's Motign for Summary Judgment (docket #17);

(3) Officer Smith's Motion for Summary Judgment (docket #19);
(4) Officer Crawford Motion for Summary Judgment (docket
#21);

By Order entered Octob#x 6, 1995, the Court, advising the

parties that it concluded it‘is prudent to consider matters outside

the pleadings in resolving the City of Tulsa's Motion To Dismiss,

“~hard M. Lawrence, Ooun Clatk



. .
thereby treating such motion #&s one for summary judgment, granted

the parties until October 16;i1995, to file any supplement to the
pleadings filed herein. As of?ihe date of this Order no additional
pleadings have been submiﬁfiﬂ for the Court's consideration.
Therefore, the Court will pﬁ&#ﬁed with deliberation of the above
motions. .
Histd?i of the Case

This is an alleged excaﬂﬁive force action brought pursuant to
42 U.S. § 1983 against Defesdant City of Tulsa police officers
Phillip Edward Snow (Snow),f%ryan Keith Smith (Smith) and John
Crawford (Crawford) individuﬁily and in their official capacities.
Plaintiff alleged in a fiéiy—three paragraph complaint' that
Defendants used excessive  £brce in wviolation of the Fourth
amendment by shooting him an&%foughly handcuffing him after he was
shot. In the Complaint Plaintiff admitted he had consumed alcchol
the night and early morninéfbf the event (4 a.m., November 29,

1993). Plaintiff further admitted that when confronted by Defendant

police officers Snow and sSmith in the eighth floor hallway of the
LaFortune Towers Apartments (3725 SW Blvd, Tulsa, Oklahoma) he was
holding a loaded hand gun tdl #id in his mouth. Earlier, the police

had received a call from the Towers reporting a suicide threat by

a man who had been drinking, Was wandering about with a gun in his

mouth and had stated he

going to kill himself. Plaintiff

in obvious violation of the Federal
Rules of Civil Procedure i hat it is not a "short and plain
statement of the claim showifig that the pleader is entitled to
relief" as required by Rule 8, F.R.C.P.. Plaintiff's Complaint
pleads copious allegations of fact, compares factual disputes and
contains argumentative rhetoric and case citations.

! plaintiff's Complaint:




3
alleged the actions of the police were objectively unreasonable and

that the officers had improp@%itraining and supervision. Plaintiff
alleged defendant Crawford wﬂi-aware of the suicide nature of the
two police calls and failed_ﬁﬁitake reasonable actions to safeguard
plaintiff's constitutional  #1ghts by sending a rookie officer
(Snow) to the scene. Plainti&} also alleged a conspiracy existed
among the police officers tdféover up how many shots officer Snow
actually fired at plaintiff. Eiaintiff admitted that he has a prior
weapons conviction in his hﬁ&kground. Plaintiff also claimed his
Fourteenth Amendment rights were violated when Plaintiff was
convicted of feloniously poiﬁiiug a weapon as a result of a plea
bargain. -

Plaintiff seeks actual  and punitive damages against all
defendants in their indivi@éﬁl as well as official capacities,
alleging physical injuriekﬁﬁrasulting from the bullet wounds
including laceration of thaﬁiivar.

The City of Tulsa fila&%pleadings herein acknowledging that

although not named as a péfendant herein it is in reality a

Defendant since the Defendant officers were sued in their official

capacity. The city filed -its answer, generally denying any

wrongdoing on it or its officers part. The City alleges that
plaintiff was intoxicated,'ﬂ#mcboperative, suicidal and pointing a
firearm at its officer in ‘¢lose proximity at the time of this
event. The City alsc sta. that plaintiff was convicted of
pointing a gun at the office 8 which precludes re-litigating that
issue. o

'MOTIONS



The City of Tulsa has filea a Motion to Dismiss pursuant to
Rule 12 (b)(6), Federal Rules of Civil Procedure, urging that
Plaintiff's Complaint fails to state a claim upon which relief can
be granted, which the Court will treat as a Motion for Summary
Judgment pursuant to Rule 56, F.R.C.P..

city argues, and the Court agrees, that although not named as
a Defendant herein, to the extent Plaintiff seeks damages from the
Defendant officers in their efficial capacity, this case is an
action against the City of Tulsa. Kentucky v. Graham, 473 U.s. 159
(1085). Griess v. Coloradg, 841 F.2d 1042 (10th Cir.1988). T h e
city further argues that there is no respondeat superior liability

under 42 U.S.C. § 1983, citiﬁg Monell v. New York City Department

of Social Services, 436 U.S. 658 (1978), and that a Court may not
infer a "policy" or vcustomi® of constitutional vioclation from a
single incident, citing gi;gjéﬁ Qklahoma City v. Tuttle, 471 U.S5.
808 (1985). In his response Plaintiff agrees with City as to
prevailing case precedent regarding respondeat superior liability

and "single incident® liability. However, Plaintiff argues that a

a basis of § 1983 liability, eiting Pembaur v. City of cincinnati,
106 S.Ct. 1292 (1986).
Ccity argues, and the Court agrees, that Plaintiff's Complaint

is significantly lacking?, despite its excessive volume, of

2 plaintiff's allegations regarding improper training and
supervision relate principally to an alleged failure on the part of
police supervisory personnel, being aware of the suicide nature of
the two police calls, to sénd their special team of specially
trained officers to deal with the crisis, and that Officer Snow, a
nrookie" was sent despite his inexperience and having been involved

along with Officer Smith in "two critical incidents" within a
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allegations relating to "custom" and "policy" which might or may
expose the City to § 1983 1liability based upon training and
supervision, or lack thereof, of its police officers. Monell, at

694; City v. Tuttle, supra. Given this deficiency Plaintiff's

Complaint against the City of Tulsa must rise or fall in reference
to his allegations of a conspiracy existing among and within the
police department to cover up the number of shots fired at
Plaintiff on the early morning in question.

Defendant Snow and the City argue it is immaterial whether
four, five or six shots were fired®, since it is undisputed that
Officer Snow fired multiple shots at Defendant who was struck
multiple times. The principal "excessive force" herein complained
of is "one shot was too many." § 23, Complaint.

The Court is of the .éiew that Plaintiff's Complaint is
insufficient to state a clainm of Mconspiracy" against City of Tulsa
police officers acting under color of law in their official
capacities which might or couid impose § 1983 liability against the
City. Lower Courts now routiﬁnly decide qualified immunity issues
not only by the traditional.iﬁﬁuiry into qualified immunity itself
but also decide whether a Plaintiff has stated a claim under Rule

12 (b)(6), F.R.C.P.. Mazzoghi v. Borden, 959 F.2d 1174 (2nd

period of thirty days. The Coiirt finds these inadequate to state a
ncustoms" and "policy" claim against the City.

3 officer Snow has stated under oath that he believes four
shots were fired by him. Plaintiff offers the hearsay statement of
Dr. Diane Miller-Hardy, a professor on the staff of the Oklahoma
College of Osteopathic Medic¢ine and Surgery, who told Plaintiff's
counsel over that telephone that it is her opinion, based on the
records furnished her, that Plaintiff was struck with five bullets.
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Cir.1992; Hunter v. District of Columbia, 943 F.2d 69 (D.C.Cir.
1991) . The question of immunity necessarily assumes the question of
whether a Plaintiff has even stated a claim against the Defendant.
Siegert v. Gilley, 111 S.Ct. 1789 (1991). However, as the Court has
stated earlier, City's Motion To Dismiss will be treated herein as
a motion for summary Jjudgment.

QUALIFIED IMMUNITY ISSUES

Defendant Snow, in his individual capacity, has filed a Motion
for Summary Judgment based upon a qualified immunity defense,
arguing that the "reasonableness" of a particular use of force must
be judged from the perspective of a reasonable police officer on
the scene rather than the 20[20 vision of hindsight.

Defendants Smith and Crﬁwford have each filed a Motion to
Dismiss And Alternative Motion For Summary Judgment, alleging that
Smith only shouted commands.ﬁd-plaintiff and that Crawford was not
even on the scene and that n&ither, by plaintiff's own pleadings,
could have been guilty of axﬁéssive force.

In their Case Management Plan filed September 14, 1995, the
parties stipulated to the following facts:

1. on November 29, 1993, while acting within the course and
scope of his employment as a Tulsa Police officer, Officer Snow was
assigned a call in referenca fo a suicidal subject with a gun at
the LaFortune Towers Apartﬁhnts, 1725 Southwest Boulevard, in
Tulsa, Oklahoma. Officer Snow was dressed in his Tulsa police
uniform which included his breast badge.

2. Upon arrival, Officer Snow met with the complaining

witness who stated there was a suicidal subject with a gun in the
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building. The witness further advised Officer Snow that the subject

had had the gun in his mouth and had threatened to kill himself and
his girlfriend. |

3. Officer Snow and Officer B.K. Smith proceeded to the
eighth floor of the apartment building to look for the subject.

4. At approximately 4#20 a.m., Officer Snow and Officer
Smith were preparing to checkfan apartment when they heard someone
approaching them from behind.

5. Officer Sncw and ©Officer Smith turned and observed
Jonathan Warwick walking down the hallway toward them.

6. Warwick had a gun ih his hand and had the barrel of the
gun in his mouth. |

7. Warwick was mumbling that he had no reason to live and
wanted to die.

8. Warwick had been drinking alcohol.

9. Officer Snow and Officer Smith took positions at the end
and on the corners of the h&llway.

10. The hallway was lined with residential apartments. While
Officer Snow and Officer Smitﬂ“were yelling for Warwick to stop and
to not point the gun at tham;.two apartment residents opened their
door into the hallway. Offiﬁﬁrs Snow and Smith yelled for them to
get back inside and shut their door, which they did.

11. At that point, Warwick still had the gun in his mouth. He
then leaned against the wali‘@n'officer Snow's side of the hallway
and crouched down. :

12. Warwick then pulléﬁ'the gun out of his mouth and pointed



it at officer Snow.*

13. Officer Snow immadiatgly fired his weapon at Warwick.

14. All shots fired hf.Officer Snow were fired in rapid
succession which took no more than a couple of seconds.

15. Warwick was hit by the shots fired by Officer Snow and
dropped the gun. Warwick was_ﬂbwn but conscious and it appeared to
the officers he was trying (teo) grab the gqun.

16. Officer approached Warwick and kicked the gun to Officer
Smith.

17. Officer Snow then placed handcuffs on Warwick. In doing
so, Officer Snow used only minimal force and no more than was
necessary to get Warwick's hands behind his back and secure the
handcuffs.

18. Warwick subsequently pled guilty, while represented by
counsel, and was convicted in state district court of the offense
of feloniously pointing a daadly weapon at Officer Snow during the
encounter described in paragraphs 1 through 17 above.

19. On February 2, 1994, at preliminary hearing on
Plaintiff's criminal charq"é-": of feloniously pointing a weapon,
Officer Snow testified that his first shot struck Plaintiff in the

stomach or abdomen.

4 At the Pre-Trial Conference held September 12, 1995, the
court made specific inquiry reégarding this issue, as follows:

"WTHE COURT: Does our record in this case undisputed reflect that
Officer Snow was responding to a loaded weapon, at least what he
thought was a loaded weapor, being pointed at him 15 or 20 feet
away and that's the reason he fired? Is that what our record,
uncontroverted establishes?

MR. LOW (Counsel for Plaintiff): Yes."



20. Officers Snow and sMiéh had cover of an "outside corner"
in a building, while Plaintif? was fully exposed, with no retreat
but a fully open hallway. |

21. Plaintiff had stopped and no longer continued his
approach toward police. ‘

22. Plaintiff was not attempting to flee.

23. Officers Snow and Smith had requested backup, knew
additional police were in the building and expected them to arrive
shortly.

LEGAL ANALYSIS

Summary judgment pursuant to Fed.R.Civ.P. 56 is appropriate
where "there is no genuine issue as to any material fact and that
the moving party is entitled to judgment as a matter of law."
Celotex Corp. V. Catrett, 477 VU.S. 317, 322. 106 s.ct. 2548, 2552,

91 L.Ed.2d 265, 274 (1986); Anderson v. Liberty Lobby, Inc., 477

U.S. 242, 247, 106 S.Ct. 2505;_2510, 91 L.Ed.2d 202 (1986); Windon

Third 0il and Cas v. Federal Deposit Insurance Corporation, 805

F.2d 342, 345 (10th Cir. 1986). cert den. 480 U.S. 947 (1987). 1In

Celotex, 477 U.S. at 322 (1986), it is stated:

"[Tlhe plain language of Rule 56 (c) mandates
the entry of summary judgment, after adequate
time for discovery and upon motion, against a
party who fails to make a showing sufficient
to establish the existence of an element
essential to that party's case, and on which
that party will bear the burden of proof at
trial."®

To survive a motion for summary judgment, nonmovant "must establish
that there is a genuine issue of material facts..." Nonmovant

mmust do more than simply show that there is some metaphysical
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doubt as to the material factﬂ;“ Matsushita v. Zenith, 475 U.S.
574, 585-86, 106 S.ct., 1348, 1355, 89 L.Ed.2d 538, (1986).

A party opposing a properly supported motion for summary
judgment may not rest upon mere allegations or denials of his
pleadings, but must affirmatively prove specific facts showing
there is a genuine issue of material fact for trial. Anderson v.

Liberty Lobby, Inc., supra, wherein the Court stated that:

"_ . . The mere existence of a scintilla of evidence
in support of the plaintiff's position will be
insufficient; there must be evidence on which the jury
could reasonably find for the plaintiff . ." Id. at 252.

The Tenth Circuit requires "wore than pure speculation to defeat a

motion for summary judgment™ under the standards set by Celotex

and Anderson. Setliff v. Memorial Hospital of Sheridan County, 850
F.2d 1384, 1393 (10th cir. 1988).

In Tennessee V. Garper, 471 U.S. 1 (1985) the Supreme Court,
in striking down a state statute authorizing the use of deadly
force against fleeing suspected felons, addressed the issue of when
officers may reasonably use deadly force:

"Where the officer has probable cause to believe that the

suspect poses a threat of serious physical harm, either

to the officer or to others, it is not constitutionally

unreasonable to prevent escape by using deadly force."
Graham v. Connor, 490 U.S. 386 (1989) holds that:

mall claims that law enforcement officers have used
excessive force -- deadly or not -- in the course of an
arrest, investigatory stop, or other vseizure' of a free
citizen should be analyzed under the Fourth Amendment and

its ‘reasonableness' standard, rather than under the

‘substantive due process' approach." Id at 395 (emphasis

in original).

The Supreme Court has used the same "objectively reasonable"

standard in describing both the constitutional test of liability



set forth in Graham and the Court's standard for qualified immunity

483 U.S. 635 (1987). 1In

set forth in Anderson :
Anderson, the Court addresseﬁiﬁualified immunity in the context of
an alleged Fourth Amendmentifiolation using as its standard the
"reasonable officer" and what "could reasonably have been thought
lawful" by such an officer. jg* at 638.

Police officers are entitiéd to qualified immunity unless, on
an objective basis, it is obvibﬁa that no reasonable officer would
have concluded the conduct w&# lawful. If officers of reasonable
competence could disagree aﬁ;to whether the conduct was lawful,
immunity should be recognizﬁa..uallex v, Briggs, 475 U.s. 335
(1986) . See, also Wilson V. u@;kg, 52 F.3d 1547 (10th Cir.1995) and
cases cited therein. |

The issue of "qualified immunity" is not a fact question for
the fact finder but is always a purely legal question based on the
facts. Siegert v. Gilley, 500 U.S. 226 (1991).

Under the admitted facﬁﬂ_herein, specifically admitted facts
12, 13 and 14, there is absolutely no question in the Court's mind
that Officer Snow acted _gﬁasonably under the circumstances.
Further, Plaintiff's "conspiﬁﬁby" allegations against Snow fail for
the same reasons as statedfibove regarding the City of Tulsa's
putative liability under § 1933.

Nor is the Court pefﬁﬁaded by Plaintiff's recent theory

supplied by his Supplement@iﬁkasponse filed September 19, 1995,

that Officer Snow "had" qualified immunity but lost it because
"[T]he evidence suggests, hdﬁh er, Officer Snow did not immediately

fire when Warwick was facing Officer Snow. Warwick then turned away
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from Officer Snow and was thus no longer a reasonable threat." This

position is directly in conflict with facts stipulated to by all
parties to this case, specifiéhlly facts numbered 12 (Warwick then
pulled the gun out of Lis mouﬁﬁ and pointed it at Officer Snow) and
13 (Officer Snow immediately £ired his weapon at Warwick). Tenth
Circuit Court of Appeals rulfﬁ@k are consistent with Supreme Court
decisions that on-the-spot ééiica choices in dangerous situations
require significant latitudn; Wilson v. Meeks, supra; Hidahl v.
Gilpin, 938 F.2d 1150 (10thféii.1991).

Defendant Officers Smith and Crawford are also accorded
recognition of qualified immuﬁfty herein for the reasons enumerated
above. Likewise, the alle#ﬁﬁions of conspiracy as to these

Defendants is equally lacking as stated supra.

The Court concludes the City of Tulsa's Motion to Dismiss
converted to a Motion for Summary Judgment should be and the same
is herewith GRANTED. The Court further concludes that Defendant
officers Snow, Smith and Crawford's Motions For Summary Judgment
should be and the same are hefuby GRANTED for the reasons stated.

All Defendants' Motion$ fox Rule 11 sanctions for filing a
frivolous action are herewith DENIED.

A Judgment in accord with this Order will be entered

« 6/ /Z‘%
iiﬁ;z;::::2;§;3£/00t0ber' 1995.
o ﬁzo¢<a<;&g¢ﬂf§i§f§? &

simultaneously herewith.

IT IS SO ORDERED

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

JOHNATHAN MARTIN WARWICK,

Plaintiff,

L

vSs. Case No. 95*C-454—B'/
PHILLIP EDWARD SNOW, individually,
and in his official capacity as a
police officer of the City of
Tulsa, Oklahoma; BRYAN KEITH SMITH,
individually, and in his official
capacity as a police officer of
the city of Tulsa; JOHN CRAWFORD,
individually, and in his official
capacity as a police officer of
the City of Tulsa; and other
presently unknown officers and
officials, individually and in
their official capacities as
employees of the Tulsa Police
Department,
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Defendants.

JUDGMENT

In accord with an Order entered simultaneously herewith,
granting Summary Judgment in favor of Defendants Phillip Edward
Snow, Bryan Keith Smith and John Crawford, and against the
Plaintiff Jonathan Martin Warwick, and granting a Motion to Dismiss
converted into a Motion for Summary Judgment filed by the City of
Tulsa against the Plaintiff Jonathan Martin Warwick, Judgment is
herewith entered in favor of Defendants, Phillip Edward Snow, Bryan
Keith Smith and John Crawford, and against the Plaintiff Jonathan
Martin Warwick, and Judgment is herewith entered granting a Motion
for Summary Judgment in favor of the City of Tulsa and against the

Plaintiff Jonathan Martin wWarwick.



.*.'
Costs are assessed against the Plaintiff if timely applied for
pursuant to Local Rule 54.1. Each party is to bear its own

respective attorneys fees.

DATED this é; 2 day of October,

=z,

THOMAS R. BRET
UNITED STATES DISTRICT JUDGE
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UNITED STATES OF AMERICA,
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Plaintiff,
Vs,
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)
)
3
M. ALI DJAHEDIAN aka MOHAMAD A. )
DJAHEDIAN; JOYCE A. DJAHEDIAN )
aka JOYCE DJAHEDIAN; FEDERAL )
NATIONAL MORTGAGE ASSOCIATION; )
COUNTY TREASURER, Tulsa County, )
Oklahoma; BOARD OF COUNTY )
COMMISSIONERS, Tulsa County, )
Oklahoma, )

)

)
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Defendants. CIVIL ACTION NO. 93-C-519-E

S A _
This matter comes on for consideration this 22 5 day of / /( 9?4 ,

1995. The Plaintiff appears by Stephen C. Lewis, United States Attorney for the Northern

District of Oklahoma, through Cathy McClanahan, Assistant United States Attorney; the
Defendants, M. Ali Djahedian aka Mohanmd A. Djahedian; Joyce A. Djahedian aka
Joyce Djahedian; Federal National Mort-"ﬂ;nae Association; and County Treasurer, Tulsa
County, Oklahoma, and Board of Cousty Commissioners, Tulsa County, Oklahoma,
appear not since summary judgment was entered on October 17, 1993.

The Court being fully advised and having examined the court file finds that the
Defendant, Joyce A. Djahedian aka Joyﬁﬁ‘ -I?jahedian, was served with Summons and
Complaint on July 30, 1993; that the Deféﬁﬂant, Federal National Mortgage Association,
acknowledged receipt of Summons and Cotﬁplaint on June 15, 1993; that the Defendant,

County Treasurer, Tulsa County, Oklaboma, acknowledged receipt of Summons and



Complaint on June 8, 1993; and that the Deféhdant, Board of County Commissioners,
Tulsa County, Oklahoma, acknowledged r@ﬁeipt of Summons and Complaint on June 9,
1993.

It appears that the Defendant, M. Ali Djahedian aka Mohamad A.
Djahedian, filed his Answer on July 15, 199!3; that the Defendant, Federal National
Mortgage Association, filed its Answer, Counterclaim and Cross-Claim on June 21, 1993;
that the Defendants, County Treasurer, Tuisa County, Oklahoma, and Board of County
Commissioners, Tulsa County, Oklahoma; filed their Answers on June 28, 1993.

The Court further finds that on August 4, 1988, Mohamad A. Djahedian and
Joyce A. Djahedian filed their voluntary petition in bankruptcy in Chapter 7 in the United
States Bankruptcy Court, Northern District t}f Oklahoma, Case No. 88-02282-W. On
November 25, 1988, a Discharge of Debtﬁr_"’was entered releasing the debtors from all
dischargeable debts. On February 3, 1989-,.“Case No. 88-02282-W, the United States
Bankruptcy Court, Northern District of Oklahoma, was closed.

The Court further finds that this is a suit based upon a certain promissory note
and for foreclosure of a mortgage secuﬁng::h:ﬂid promissory note upon the following
described real property located in Tulsa Cahnty, Oklahoma, within the Northern Judicial
District of Oklahoma:

Lot One (1), Block Fourteen (14, WOODLAND VIEW

SECOND ADDITION, an -&ddition in Tulsa County, State of

Oklahoma, according to the recorded Plat thereof.

The Court further finds th-'ﬂ--bn March 20, 1987, M. Ali Djahedian, as
President of Ashley’s Restaurant, Inc., and Joyce A. Djahedian, as Secretary of Ashley’s

Restaurant, Inc., executed and delivered to Metro Bank of Broken Arrow, their promissory
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note in the amount of $57,000.00, payable in ‘monthly installments, at the rate of 9.75
percent per annum New York prime plus 2.25 percent adjusted quarterly on the unpaid
balance. |

The Court further finds that i#':fsecurity for the payment of the above-described
note, M. Ali Djahedian and Joyce A. Djahedian executed and delivered to Metro Bank of
Broken Arrow, a real estate mortgage dawa?:% March 20, 1987, covering the above-described
property, situated in the State of Oklahoma;_ Tulsa County. This mortgage was recorded on
April 2, 1987, in Book 5012, Page 2242, inthe records of Tulsa County, Oklahoma.

The Court further finds that t’m February 3, 1988, Metro Bank of Broken
Arrow assigned the above-described note amﬂ mortgage to the Small Business Administration.
Interest on the unpaid balance accrued at the note rate from the date of default until
November 11, 1987, on which date the noté rate became fixed at 11 percent per annum.
This Assignment of Mortgage was recordgii- on May 18, 1988, in Book 5100, Pﬁge 381, in
the records of Tulsa County, Oklahoma. N

The Court further finds that the Defendants, M. Ali Djahedian aka
Mohamad A. Djahedian and Joyce A. Djahedian aka Joyce Djahedian, made default
under the terms of the aforesaid note and_-ﬁ;bﬂgage by reason of their failure to make the
monthly installments due thereon, which lﬂwfault has continued, and that by reason thereof the

Defendants, M. Ali Djahedian aka Moﬁud A. Djahedian and Joyce A. Djahedian aka

Joyce Djahedian, are indebted to the Pl

accrued interest in the amount of $31,88@E’2 as of April 8, 1993, plus interest accruing
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thereafter at the rate of 11 percent per ansum or $16.13 per day until judgment, plus interest
thereafter at the legal rate until fully paiﬁ.',- and the costs of this action accrued and accruing.

The Court further finds that the Defendant, Federal National Mortgage

Association, has a lien on the property ch is the subject matter of this action by virtue of
an Assignment of Mortgage, dated June 30, 1975, and recorded on July 23, 1975, in Book
4174, Page 2242 in the records of Tu'lﬁﬁifz?“.COtmty, Oklahoma. Said lien is superior to the
interest of the Plaintiff, United States of America.

The Court further finds tl’mt the Defendants, County Treasurer and Board of
County Cominissioners, Tulsa Couti"tf.f:ibklahoma, claim no right, title or interest in the
subject real property.

IT IS THEREFORE ltDERED, ADJUDGED, AND DECREED that the
Plaintiff, the United States of Amerit;ﬂ;:;acting through the Small Rusiness Administration,
have and recover judgment in rem amlinst the Defendants, M. Ali Djahedian aka
Mohamad A. Djahedian and Joycg"3'-ﬁ;"ﬁjahedian aka Joyce Djahedian, in the principal
sum of $53,529.66, plus accrued mtemst in the amount of $31,889.82 as of April 8, 1993,
plus interest accruing thereafter at tﬁéf-_rate of 11 percent per annum Or $16.13 per day until
judgment, plus interest thereafter at ihe current legal rate of _5.¢ L percent per annum until
paid, plus the costs of this action gcorued and accruing, plus any additional sums advanced or

to be advanced or expended during tis foreclosure action by Plaintiff for taxes, insurance,

abstracting, or sums for the preser%tion of the subject property.

IT IS FURTHER OBDERED, ADJUDGED, AND DECREED that the

Defendant, Federal National Mortgage Association, have and recover in rem judgment in

]
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the amount due and owing on the Assignmélii of Mortgage, dated June 30, 1975, and
recorded on July 23, 1975, in Book 4174, Page 2242 in the records of Tulsa County,
Oklahoma, plus interest, costs and reasonable attorney fees.

IT IS FURTHER ORD

RED, ADJUDGED, AND DECREED that the
Defendants, County Treasurer and Board of County Commissioners, Tulsa County,
Oklahoma, have no right, title, or interest in the subject real property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that upon the
failure of said Defendants, M. Ali Djahedlan aka Mohamad A. Djahedian and Joyce A.
Djahedian aka Joyce Djahedian, to sansfythe in rem judgment of the Plaintiff herein, an
Order of Sale shall be issued to the United-gtates Marshal for the Northern District of
Oklahoma, commanding him to advertise and sell according to Plaintiff’s election with or
without appraisement the real property inﬁéivad herein and apply the proceeds of the sale as

follows:

First:

In payment of the costs of this action accrued and accruing
incurred by the Plaintiff, including the costs of sale of said
real property; "

Second: :
In payment of the judgment 1 ndered herein in favor of the
Defendant, Federal National Mortgage Association;

Third:
In payment of the judgment rendered herein in favor of the
Plaintiff, United States of America on behalf of the Small

Business Administration. -

The surplus from said sale, if any, shall deposited with the Clerk of the Court to await

further Order of the Court.

'PngeSnfﬁ



IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that from
and after the sale of the above-described raﬁﬁroperty, under and by virtue of this judgment
and decree, all of the Defendants and all persons claiming under them since the filing of the
Complaint, be and they are forever barred mﬁ foreclosed of any right, title, interest or claim

in or to the subject real any part thereof.
r subject real property or any part s/ JAMES O. ELLISON

UNITED STATES DISTRICT JUDGE

APPROVED:

STEPHEN C. LEWIS
United States Attorney

MCCEANAHAN, OBA #01485.
United States Attorney '
3460 U.S. Courthouse

Tulsa, Oklahoma 74103

(918) 581-7463

Judgment of Foreclosure
Civil Action No. 93-C-519-E

CMcss
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

ENTERED O DOCKET

SUPERIOR FEDERAL BANK, F.S.B. }
) . £ 100
Plaintiff,) orre 00T 2 & B93
vs. ) Cage NoO. 95—C—802Cb//
)
MELISSA G. BELL, ) . .
) FILE v,
DEf&ndﬂnt - ) - . o e ‘1/'
'IBGME

Now on thism October, 1995, comes on for
hearing the Plaintiff's Motion for Default Judgment, and
the Court, being well and gufficiently advised in the
premises, finds:

I.

plaintiff, Superior Federal Bank, F.8.B., filed the

above styled cause based on fraud and conversion against

the Defendant, Melissa G. Be

311, on August 21, 1995.
1I.

The Defendant waéﬂzduly served with process by
certified mail, return receipt requested, delivery
restricted to addressee, in accordance with F.R.C.P.
4(e) (1). The Court fiﬁﬁﬁ that Defendant is neither an

infant nor an incompetenﬁﬁp&rson, and the method and manner

of service against the Deéfendant are proper herein.



i3

The Court finds that the Defendant has not served an

Answer or other responsive pleading within twenty days from

the date of service, as r ired by law, and the Defendant
is in default. The Plaintiff's claim against the Defendant
is for a particular 'ﬁum certain, that sum being
$77,120.89. Accordingly7: the Motion of the Plaintiff,
Superior Federal Bank, F.] ., for Default Judgment, in the
sum and amount of §77, .89 against the Defendant is
hereby granted.

ERED, ORDERED AND ADJUDGED that

IT IS THEREFORE, CONS

the Plaintiff, Superior eral Bank, F.S.B., is entitled

to a Default Judgment in-‘the sum of $7'7,120.89 against the

Defendant, Melissa G. Bel for all of which execution may

issue.

IT IS SO ORDERED.

rahd e Dale Cook
@d States District Judge
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TES DISTRICT COURT
PISTRICT OF OKLAHOMA
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TONY LAMAR VANN,

Petitioner,

vSs.

MIKE ADDISON, e
CCT 2+ 1535

Respondent.

- ai. Lawrance, Clark
: CISTRICT COLA
EILIER QISTRICT M NKLANEY

Respondent has moved to: gmiss Petitioner's petition for a

writ of habeas corpus for fa & to exhaust state court remedies.
Petitioner does not dispute :that his direct criminal appeal is
presently pending, but argu :ﬁhat unless this Court hears the
present petition he will be aﬂ due process of law. He contends
that his appointed counsel #efused to raise on direct appeal
all of the issues which Pet  ner wanted to present to the Court
of Criminal Appeals.

The Supreme Court "ha ng held that a state prisoner's

federal petition should be dismissed if the prisoner has not

exhausted available state sdies as to any of his federal

claims.” 1 §. Ct. 2546, 2554-55 (1991). To

exhaust a claim, a petitio 18t have "fairly presented" that

specific claim to the Okla - Court of Criminal Appeals. See

Picard v. Conner, 404 U.S. Y, 275-76 (1971). The exhaustion

requirement is based on the

rine of comity. Darr v. Burford,

339 U.S. 200, 204 (1950). R ring exhaustion "serves to minimize

friction between our fede and state systems of justice by



allowing the State an initial ortunity to pass upon and correct

alleged violations of prison _federal rights." kwor v
Serrano, 454 U.S5. 1, 3 (1981) ¥ curiam) .

t in this case that Petitioner has
not exhausted his state r® es as he has a pending direct
criminal appeal. See She omkins, 716 F.2d 632, 634 (9th
Cir. 1983) (even if the clai witioner raises in federal court
has been fairly presented e to the highest state court,
petitioner has not exhausted’ gtate remedies if he has a pending

direct appeal in state court

F.2d 775, 776 (10th Cir. 1981 Qﬁrt properly denied habeas corpus

relief for failure to exh gtate remedies because direct
criminal appeal was pendi! While the Court understands
petitioner's frustration wit! ¢ appellate counsel and his alleged
refusal to raise certain isst :ﬁ direct appeal, this Court cannot
review the alleged Sixth Ame ;nt violation until Petitioner has
"fairly presented" that spe ¢ claim to the Oklahoma Court of
oner is well aware, ineffective
assistance of counsel claim re often not reviewable until the
filing of a post-convicti proceeding because they require
additional fact finding.

The Court also notes E etitioner has not pled any facts
demonstrating any delay in : cessing of his state appeal which
may justify this Court's rention in a pending state appeal.
See Harris v, Champion, 15 ¥idd 1538 (10th Cir. 1994). Therefore,

the Court concludes that th jgtant petition should be dismissed



without prejudice for failure to exhaust state remedies.
Accordingly, Respondentﬂ" motion to dismiss (docket #9) is

granted and the petition is hereby dismissed without prejudice to

it being reasserted when the petitioner has exhausted all his state

remedies. Petitioner's motion for default judgment (docket #18) is
denied. .
SO ORDERED THIS ﬁiaay; of _@ , 1995,

#.DALE CO
_YNITED STATES DISTRICT JUDGE




.

IN THE UNITED SPATES DISTRICT COURT SN
FOR THE NORTHERN:DISTRICT OF oxramoma ' 1 L Kk 1
: e

oot 2 ¢ 1055 LA

GERALD C. SPYBUCK, )
 § Rkﬁfﬂﬁ{d.Lawrenca,CVN“

Petitioner, STRICT COURT
‘ . f.j-:?f‘:a,;é%:ﬁ msT'.am rz NKIHEY
vs. }  No. 95-C-958-C/
)
STATE OF OKLAHOMA, and the ) o
OKLAHOMA DEPARTMENT OF ¥ ENTERED Oft DOCKET
CTIONS, r
CORRECTIONS | 0cT 2 5 1985

DATE

Respondents.

This matter comes beforq:ﬁhe Court on Petitioner's Motion to
Dismiss Without Prejudice. ﬂ@titioner alleges that he needs to
exhaust state remedies beforérproceeding with the present habeas
corpus action. l

Accordingly, Petitioner‘ﬁ“ﬁbtion to Dismiss Without Prejudice

(docket #4) is hereby GRANTED /GMEJ;(
o ORDERED THIS =2 ¢ day of L . , 1995.

. DALE COOK
. UNITED STATES DISTRICT JUDGE



IN THE UNITED STATES DISTRICT COURT FOR THE ™ I L Iﬁ )

NORTHERN DI :CT OF OKLAHOMA

0T 2 41955

Ririzrd M. Lawrence,/Clark
;. 5. DISTRICT COUR‘i:
ESNTHERY DISTRICT GF OKLAHOM

Case No. 95-C-833-BU ///

ENTERED ON DOCKET
. OCT 25 1995
LiE

Los

SHERRELL JULIAN,
Plaintiff,
Vs,

HEA MANAGEMENT GROUP,

Defendant.

RQSING ORDER

As the parties have rea idd a settlement and compromise of

this matter, it 1is orderg* that the Clerk administratively
terminate this action in hig‘records without prejudice to the
rights of the parties to regfen the proceeding for good cause
shown, for the entry of any & ulation or order, or for any other
purpose required to obtain a f il determination of the litigation.
If the parties have not pened this case within _30 days of
this date for the purpose of dismissal pursuant to the settlement
and compromise, the plaintiff's action shall be deemed to be
dismissed with prejudice.

~ |
Entered this ai day of October, 1995.

"HAEL, BURRAGE
'TED STATES DISTRICT GE



FILED

: x
DISTRICT COURT FOR THE O0CT 2 4 1gg5f/"'“

ICT OF COKLAHCMA

IN THE UNITED STAT
NORTHERN DI

P . Lo, B
I,
A NCRTHERN DISTRICT OF OKUHGHI\

Plaintiff,

V. Case No. 95-C-910-BU t//

KIMBERLY-CLARK CORPORATION,
CENTERDL

yrreltl 28 1605°

v'-—"-"'-—-'\d'-——‘--—' et

Defendant.

e
e

On October 17, 1995, the *ourt entered an Order remanding the

above-captioned matter to thf 'ulsa County District Court on the
basis that the Court lacked @iibject matter jurisdiction over the

matter. Presently before the @gurt is Defendant's Unopposed Motion

to Reopen and for Reconsideration filed on October 1%, 1995. 1In

the motion, Defendant states”that its counsel did not receive a

copy of Plaintiff's Motion tg mand and therefore did ncot respond

to the Motion. Defendant now. Beéeks an opportunity to so respond.

Upon due consideration of thé unopposed moticn, the Court finds

that Defendant's motion shoui be granted.

Accordingly, the Court &éreby GRANTS Defendant's Unropposed

Motion to Reopen and for Recofisideration (Docket Entry #9). The

Court hereby VACATES its Octob@r 17, 1995 Order and hereby REOPENS

this case. The Clerk of the €@urt is DIRECTED to mail a certified

copy of this Order to the Tulga County District Court. Defendant

is DIRECTED to file a respori#@ to Plaintiff's Motion to Remand on

or before November 8§, 1995 Plaintiff is DIRECTED to file his

reply on or before Novembeé ‘17, 1995. The case management

conference is hereby reschedu for December 18, 1995 at 2:20 p.m,

ENTERED this _2Y '  day oﬁ’ OCtOberijD;
710 BLLMLLC\

MICHAEL BURRAGE 'D/
UNITED STATES DISTRICY JUDGE




.
IN THE UNITED STATES DISTRICT COURT FOR THE

I LK

APl R Y a¥ ol o]
ol gt

feod

NORTHERN DIETRICT OF OKLAHOMA

ROBERT B. REICH, Secretary
of Labor, United States
Department of Labor,

[3i.no Lawraaes

Plaintiff,

vsS. No. 95-C-117-BU /
PUBLIC SERVICE COMPANY OF
OKLAHOMA, GARY KNIGHT,

SCOTT QUAID & TRACY BABST,

e s

i d et e iz

J

Clark

0w J.uT RIiCT couat
TIEERN GISTRIET T NLLAHNES

-
]

O‘gcm'éﬁ 005

Defendants.
ADMINT QOSING ORDER

As the parties have reached a settlement and compromise of

this matter, it is orderedl that the Clerk administratively
terminate this action in his records without prejudice to the
rights of the parties to reopen the proceeding for good cause
shown, for the entry of any stipulation or order, or for any other
purpose required to obtain a final determination of the litigation.
If the parties have not reppened this case within _30 days of

this date for the purpcse of;

and compromise, the plaintiff's action shall be deemed to be
dismissed with prejudice.

Entered this Qg day caf October, 1995.

W\ waﬂ 2_/\/&/\0&%

MICHAEL BURRAGE
ﬂHITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA

[’NTFE? (hy uvur\r_T
JUDITH FOX, ]
L OC‘ R
Plaintiff,
vs. Cage No. 92-C-749-BU /

FILE
OCT 2 1955 %

Rirhzrd B, Lawrenca, Choe
L DISTRICT COLFL
LITUERH QIGTRICT T NELARTH

SHIRLEY S. CHATER, COMMISSIONER
SOCIAL SECURITY ADMINISTRATION,

Defendant.

T Nt Vi N sl o e Mo Mt oot

This matter comes beforé-the Court upon Plaintiff's Motion
Requesting Entry of Judgment. Upon due consideration of the
motion, the Court finds that Plaintiff's motion should be and is
hereby GRANTED. |

Judgment is hereby entereﬂiin favor of Plaintiff, Judith Fox,
and against Defendant, Shirléy S. Chater, Commissioner of the
Social Security Administratinn, and this action is remanded to
Defendant for further administrative proceedingsf

r\.—-—
ENTERED this _¢¥ day of October, 1995.

(il Bunee.

MICHAEL BURRAGE
UNITED STATES DISTRICT




ENTERED ON DOCRET
UNITED STATES DISTRICT COURT FORTHE . ((T 7 9 1805
NORTHERN DISTRICT OF OKLAHOMA ~ DATE-

UNITED STATES OF AMERICA, )
)
Plaintiff, )
)
V. ) CASE NO. 95-C-443-K
)
FOX RUN APARTMENTS, LORRAINE )
DRAKE, CHRISTINA BROWN, )
SPRADLIN & ASSOCIATES, INC,, )
NORTHCORP REALTY ADVISORS, )
INC., CIMARRON FEDERAL y FILED
SAVINGS, )
) OCT 24 1995
Defendants. ) Richard M
ichard M. Lawre
| u.s. DISTRICTng%U%?'rk

The Amended Joint Motion to grant a voluntary dismissal of the Defendant, Resolution
Trust Corporation ("RTC") as Receiver for Cimarron Federal Savings Association, Muskogee,
Oklahoma in the above named action, o which there is no objection, comes on for
consideration.

The Plaintiff, United States of Amff:?f_éf}'fi:a', and Defendant, RTC, have moved to dismiss
the RTC as Receiver for Cimarron Federal Savings Association, Muskogee, Oklahoma
(Receiver) in the above styled action. The Court, deeming the terms and conditions of the
dismissal proper, finds good cause to grant sm:h relief pursuant to Fed.R.Civ.P. 41(2)(2), hereby
orders that the Defe;ldant, Resolution Tﬂi"ﬂ_f' Corporation as a Receiver for Cimarron Federal
Savings Association, Muskogee, Oldahaﬂiﬁ-'(Receiver) is dismissed with prejudice and that the

Motion to Dismiss filed by the RTC on A‘ﬂﬂuat 22, 1995 is hereby withdrawn.



Dated this ¢ J DAY of @M%s.

8/ TERRY ¢ ke

TERRY C. KERN
UNITED STATES DISTRICT JUDGE

SUBMHTEP//EY :;

Vi

Y.

o, / y 2 _’y g
PETER BERNHARDT, OBA #741
Assistant United States Attorney
3460 U.S. Courthouse
333 West Fourth Street
Tulsa, Oklahoma 74103

(918) 581-7463




ENTERED O DOCKE

UNITED STATES DISTRICT COURT FOR THE -
NORTHERN DISTRICT OF OKLAHOMA pATE 401251405
HECTOR B. HOWARD, )
Plaintiff, ; B
v. ; . CASENO. 94-C217-K
UNITED STATES POSTAL ;
SERVICE, MARVIN T. RUNYON, )
et ) FILED
Defendants. ; OCT 24 1395
ORDER S DTS ek

1. On September 18, 1995, this wurt granted the motion of the defendant to enforce
settlement agreement (#23). The court directed the Defendant to prepare an Order of Dismissal with
Prejudice in the above named action once the terms of the November 16, 1994 settlement agreement,
as they appeared in the Report and Recommehd_ﬁtion of the Magistrate, had been fulfilled.

2. Hector B. Howard and Marvin T. Runyon have agreed to fully and finally to settle all
claims of any nature against the Defendant ap{l_-__t_he United States Postal Service, their agents, and
their employees arising out the subject matter 0f'thts suit, whether or not these claims are all known
to the parties and whether or not these claims have all yet matured.

3. Pursuant to the settlement'agtﬁiﬁment, the United States Postal Service has made
payment in full to Hector B. Howard (SSN:i=91-34-2520) the lump sum of six thousand dollars
($6,000.00) in full compromise of all his momtary and other claims (including costs but excluding
attorney's fees) which he makes or could malwas outlined in paragraph 2. Payment was made by
U.S. Postal Service Check No. 06345836, datﬁd September 29, 1995, made payable to Hector B.

Howard and mailed to his attorneys of record, Oklahoma Disability Law Center, 4510 S. 100th East



Avenue, 210 Cherokee Building, Tulsa, Oklahoma, 74146-3661, on October 20, 1995.

4. The United States Postal Service has also made a payment to Oklahoma Disability
Law Center in the sum of two-thousand five hisndred dollars ($2,500.00) in full compromise of all
claims for attorney's fees. Payment was made by U.S. Postal Service Check No. 06346748, dated
September 29, 1995, made payable and rnailéd to Oklahoma Disability Law Center, 4510 S. 100th
East Avenue, 210 Cherokee Building, Tulsa, Oklahoma, 74146-3661, on October 20, 1995.

5. Per the settlement agreemen:f:;fHector B. Howard shall not be barred from the
opportunity to apply for United States Postal Sgrvice employment in the future.

6. The parties do not admit to and the settlement agreement does not constitute an
admission of any error, fault, or legal violation of any nature by either party, its agent, or its
employees with respect to the subject matter outlined in paragraph 2.

7. The settlement agreement of N:ﬁvember 16, 1994, binds Hector B. Howard and the
Postal Service and their assigns, agents, and sﬁccessors.

The Court, finding the terms of the settlmnent agreement to have been fulfilled, hereby orders
that the above named action be dismissed wﬂﬁ;_prejudice.

1995.

Dated this 83 DAY of

s/ TERRY C. KERN

TERRY C. KERN
UNITED STATES DISTRICT JUDGE



SUBMITTED

/PETER BERNHARDT, OBA #741
Assistant United States Attorney
3460 U.S. Courthouse
333 West Fourth Street
Tulsa, Oklahoma 74103
(918) 581-7463




IN THE UNITED STATE§ DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

ENTERED ON DOCKET
DATE 9 5 108

ROBERT LEE DUFFY,

Plaintiff,
No. 95-C-884-K [
FILED
0CT 24 199

L Richard M. Lawrence, Cle
" ORDER U. S. DISTRICT COUR

vSs.

DAVID G. BARNETT, et al.,

——t Sl g Vot Vsl s ot Nt St

Defendant.

This matter comes before the Court on Plaintiff's "Motion for
Rehearing en Banc." Plaintiff requests the Court to reconsider its
order dismissing sua sponte t:hiﬁks civil rights action as frivolous.

Having reviewed Plaintifffﬁ‘motion and his original complaint,
the Court concludes that the"mbtion for reconsideration should be
denied. Accordingly, Plaintiff'm "Motion for Rehearing en Banc'" is
hereby DENIED.

IT IS SO ORDERED this

UNITED STATES DIBTRICT JUDGE



'

IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF CKLAHOMA

)
)
)
)
)
)

)

)

)
)

ENTERED ON DOCKET
DATE \0/ 25 )015/

JUDITH FOX,

Plaintiff,

vs. Cagse No., 92-C-749-BU

I L K

——

Richard M, Lawrence, Cl-
11,5, DISTRICT CCUR.
EODTHERY BHSTRICT OF DKIAHOH

SHIRLEY S. CHATER, COMMISSIONER
SOCIAL SECURITY ADMINISTRATION,

Defendant.

As the Court has entered:judgment in this case, Plaintiff is
hereby granted leave to file éﬁ'amended motion for attorney fees,
along with an itemization of s@%ﬁiées rendered, a supporting brief
and other supporting documenﬁ%tion. Plaintiff shall file her
amended motion and all suppor#%hg materials on or before November
6, 1995. .

ENTERED this 2% day of October, 1995.

il Bgmne

MICHAEL BURRAGE
UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

BRENDA MOORE, ) COTERED QR LT
)
Plaintiff, ) =
)
VS. ) Case No. CIV-95-746—-BUL
) SILE D
WALGREEN, INC. ) - 4 -
an Illinois Corporation ; T 9 1955
Defendani(s). ) P':nf?;-"?; b %w mné?\ucrl\:”

POTERN DlSlRI{T GF OKLAHONY

ORDER REMANDING G&ﬁE TO THE DISTRICT COURT
IN AND FOR TULSA COUNTY, OKLAHOMA

This matter comes on for consider#tiﬂn this 3 Q day of [)Qf , 1995 upon

the Motion to Remand filed by the Plaintiff, BRENDA MOORE, and the Court being
fully advised finds and orders as follows: |

1. The Court finds that the Plaintiff, BRENDA MOORE, has filed a Motion
to Remand which includes a judiciald&claration and stipulation by the Plainuff that
Plaintiff's claims, and therefore the ameunt in controversy in this case does not exceed
the sum of $50,000.00, and that Plaintiff Will not seek to recover an amount in excess of
$50,000.00 in other court proceedings..

2. The Court finds that bamd upon Plaintiff's Motion to Remand that this
Court does not have jurisdiction of thesubjcct matter of this claim as required by 28

U.S.C. § 1332 A



BE I'' THEREFORE ORDERED, ADJUDGED AND DECREED that the Plaintiff's
Motion to Remand be and is hereby sustained, and that this casc be remanded to the

District Court in and for Tulsa County, Oklahoma, case number C]—-95—-03012.

MICHAEL BURRAGE
DISTRICT COURT JUDGE

W\ M g(l\f\/\&/ﬂf

APPROVED:

P,S W. KEELEY, @BA #4907
400 South Boston Building
Suite 680

Tulsa, Oklahoma 74119
(218) 587—1988

Tonfoaird [2gpinds

RICHARD CARPENTER /
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FIL |
UNITED STATES DISTRICT COURT  IN OPEN CQURT

FOR THE NORTHERN DISTRICT OF OKLAHOMA

. Wiz 1935
SUN COMPANY, INC., R & M), a . ) _ _
Delaware corporation, and TEXACO INC,, ) H'Chafd Dﬁfs Lawrence C erk/f'\
a Delaware corporation, ) HOBIHERN msrgm 0 OKLA{éom 'y
) )
Plaintiffs, ) v
)
Vvs. =) Case No. 94-C-820-K
)
BROWNING-FERRIS, INC., a Delaware )
corporation, successor in interest to Tulsa - ) r - PR
Container Services, Inc.; et al. ) ENTERZD Ol DOCKET
) pre 00T 7 41999
Defendants. )

;O_RDER

NOW on this 23rd day of October, iﬁQQS, comes on for hearing the Application for
Attorney Fees for Group II Counsel which was filed by Terence P. Brennan, Liaison Counsel for
the Group II Defendants, on September 18, 1995.

No objections have been filed with respect to said Application and no objection is made in
open Court.

The Court finds that said Application is in compliance with the rules of this Court; that the
fees and charges set forth therein are reasonable and proper in all respects; and that said
Application should be approved.

IT IS THEREFORE ORDERED tha*t the above-referenced Application be and the same is
hereby approved, and Liaison Counsel is hwbhy authorized and ordered to pay the same forthwith

from the Group II Defendants’ Liaison Counsel Trust Account.

0 Wagner, United Sdtes Magistrate Judge



IN THE UNITED STATES COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA F I L E %

BS&B SAFETY SYSTEMS, INC. 5 —_
) s
Plaintiff, ) H{ﬁhard M. _Il_,awrance Clerk
: ) NGRTHEPI mcr i g&g&m
v. ) CASE NO. 94-CV-1027-H .~
CONTINENTAL DISC CORPORATION, ) e @ DCSKT.T
. ) Yy &
Defendant. ) / [ A y / 'S
MAGISTRATE RECOMMENDATION

Two motions filed by Plaintiff, BS&ﬁj’Safety Systems, Inc. (BS&B), have been referred
to the undersigned United States Magistrate- Iuc!ge for report and recommendation. The motions
are: BS&B’s MOTION TO PRECLUDE DEFEmaNT CDC FroM RELYING UPON TESTIMONY OF
RULE 26(a)(2)(B) WITNESSES [Dkt. 129] filed August 29, 1995 and BS&B’s MOTION UNDER
RULE 37(c)(1) TO EXCLUDE CDC’s INVITYIUNENFORCEABILITY DEFENSES OR, IN THE
ALTERNATIVE, MOTION UNDER RULE 56 Pmt SUMMARY JUDGMENT THAT CDC’s DEFENSES
ARE DEFICIENT AS A MATTER OF LaW [Dkt. 143] filed September 22, 1995.

The Court has reviewed the briefs velated to both motions' and has heard argument of

counsel related to both motions at an Oct 11, 1995 hearing.

CHRONOLOGY

The following dates and events are refevant to understanding and resolving both motions.

CDC’s Answer pled invalidity of d s patent using the statutory language of 35 U.S.C.

§§102(a), 102(b), 103, and 112, [Dkt. 7. |

I pke. 130, 132, 137, 138, 139 related to Dit. 129 and Dkt. 144, 168, 170, 178 related to Dkt. 143.



December 7, 1994, Plaintiff, BS&B, served Interrogatories seeking the factual basis for
any invalidity defenses asserted under 35 U.S.C. §§102, 103 and 112. Although CDC had not
plead inequitable conduct, BS&B also asked-i for the factual basis for any contention that the
patent was unenforceable because of any inequitable conduct of the inventors, BS&B or its patent
attorneys {Interrogatories 5-8, Dkt. 144, Exhlblt "B"].

January 9, 1995, CDC answered these Interrogatories as follows: "CDC is currently

investigating the subject matter of this Interrogatory. CDC will supplement this answer as
information becomes available to it through investigation and discovery. " [Dkt. 144, Exhibit
"C", Nos 5-7]. "CDC’s investigation is comtinuing; it does not presently have sufficient
information to respond to this Interrogatory. _f"(‘fDC reserves the right to supplement this answer
based on the results of its investigation anddiscovery' Id., No. 8.

March of 1995, BS&B wrote sever letters seeking answers 10 its Interrogatories [Dkt.

144, Exhibit "D"].

March 24, 1995, BS&B served its First Amended Interrogatories. The Interrogatories
were amended to resolve some deﬁnitidnﬁfﬁ'_'ﬂisputes. These Interrogatories sought the same
information as the original Interrogatories [ﬁkt. 144, Exhibit "E"].

May 1, 1995, CDC answered, as follows:

CDC objects to Interrogatories. 5 through 8 for the reason that they
are "contention” interrogatoriés, and premature at this time. In
addition, these Interrogatories call for the expert opinion of patent

counsel, and CDC has not yet retained a patent law expert.

This lawsuit was only filed on November 3, 1994. CDC'’s
investigation is continuing; and when CDC concludes its discovery
on its invalidity defenses, CDC will then submit responsive
answers to these Interrogatories. {Dkt. 144, Exhibit "F", page 7].




Although CDC essentially stated it would not provide a statement of the basis for its
contentions of invalidity and unenforceability, in response to Amended Interrogatory No. 4,
which sought the basis of CDC’s position that its SANITRX and STARTRX products do not
infringe the patent-in-suit, CDC included the following statement in its answer: "CDC believes
the *133 patent to be invalid, or invalid as applied.” [Dkt. 144, Exhibit "F", page 6]. By letter
dated June 6, 1995, BS&B notified CDC that its answers to the Amended Interrogatories were
insufficient [Dkt. 144, Exhibit "G"].

May 24, 1995, Robert M. Mozley (developer of CDC’s allegedly infringing products)
was deposed and questioned about prior art as a basis for patent invalidity [DKt. 144, Exhibit
"I"].

June 8, 1995, Judge Holmes conducted a status hearing at which time the parties
informed the Court regarding the products at issue and outlined their positions in the lawsuit on
infringement and invalidity. During its presentation, counsel for BS&B advised the Court:

[A]lthough CDC in their answer to the complaint alleged that the

patent was invalid, in their responses to our production requests

and our interrogatory answers they have not set forth any basis for

that invalidity, and both Mr. Dwoelling, the vice-president of CDC,

and Mr. Mozley, the person Who made these discs and by his own

admission is the person who had 21 years in the industry and is

most knowledgeable about reverse buckling discs, they both have

admitted they have no basis at present to set forth and believe why

the patent is invalid. s
[Page 9, lines 5-14, Transcript filed under ;s&fﬂ. 6/26/95; see also page 31, line 23 through page
32, line 3]. CDC’s counsel stated that :iii.is his "style" or preference to develop the case

concerning infringement first rather than putsue patent invalidity. He explained to the Court he

would like to put off the invalidity case ﬂnﬁl the Court can rule on CDC’s summary judgment



motions addressing infringement and asked that invalidity be bifurcated until the Court could rule
on the summary judgment motions. CDC’s éuunsel stated: "I can, [’ll take a look and when I
think the invalidity case is ready to move yuu’ll hear from me. If I feel like I can’t make it, [
won’t push it." [/d., at page 24, lines 16-1:91__.-

The Court did not bifurcate mvalldity as requested by CDC. The Court entered a

scheduling order which set the following deadlmes

Amendments to Pleadings: - 715195
Exchange of Trial Exhibits, Witness Lists

and Expert Witness Exchange: . 8/4/95
Discovery Cutoff: f“ 9/1/95
Dispositive Motion Deadline: . 9/8/95

The discovery deadline was set later than: BS&B thought necessary, given the amount of
discovery already conducted. The Court stated the reason for the September 1 discovery
deadline was to avoid the panoply of problems that would result from running out of discovery
time while the parties awaited the Court’s ruling on the motions for summary judgment. [Id. at
page 29]. The discovery cutoff was later extended to 9/15/95 by Magistrate Judge McCarthy
to allow CDC further time to present its witnesses for deposition, and to accommodate CDC’s
counsel’s schedule. The extension wasnctt granted to permit CDC to add new defenses.
Because of the extension of the discovery deaﬂlhle, the dispositive motion deadline was extended
to 9/22/95, the response and reply datcs. wm'e abbreviated and set on September 29, 1995 and
October 6, 1995, respectively [Minutes 3!23!95]

June 14-16, 1995, the inventors fthe BS&B ’133 patent (Mundt and Farwell) were

deposed.



A__W i i A

June 17, 1995, Robert Doelling, CDC Vice President of Engineering, was deposed and
testified he had no factual basis to claim the *133 patent was invalid [Dkt. 144, Exhibit "I"].

July 7, 1995, the deadline for Amendment to Pleadings passed without any amendments.

August 4, 1995, in accordance with the Court’s scheduling order, BS&B provided CDC
its witness list [Dki. 107], trial exhibit list and expert witness exchange [Dkt. 130, Exhibits "B",
"C", "D"].

August 11, 1995, after the deadline, CDC filed a "preliminary witness list” which
advised: "CDC contemplates calling one technical expert and one patent law expert. The
technical expert has not been selected as yet." [Dkt. 113, page 2]. Paul Johnson, patent
attorney, was identified as CDC’s patent law expert. CDC advised it "contemplates that Mr.
Johnson will to [sic] testify about infringement and invalidity, but he has not as yet concluded
his study and review of the relevant materials. Defendant will tender a copy of Mr. Johnson’s
expert report as soon as it is available." Id.

August 23, 1995, a hearing was held before the undersigned Magistrate Judge in which
CDC’s Motion To Stay Discovery Pending Ruling on the Motion For Summary Judgment was
denied [Dkt. 122]; discovery cut-off was exlended to September 13, 1995.

August 29, 1995, BS&B filed its Motion To Preclude CDC from Relying Upon the
Testimony of Rule 26(a)(2}(B) Witnesses, who are the unnamed technical expert and attorney,
Paul H. Johnson [Dkt. 129].

September 1, 1995, CDC served a "Preliminary Expert Report of Davis M. Egle,
Ph.D., P.E. (Defendant’s Technical Expert)” [Dkt. 144, Exhibit "M"]. The report outlined Mr.

Egle’s testimony concerning infringement and stated that he "may also give expert opinion



relevant to the invalidity of the *133 patent.” Id. The report contains no specific opinion
concerning invalidity or any hint at a possible factual basis for such an opinion. Also on
September 1, 1995, CDC provided the expeirt’}.statement of attorney, Paul H. Johnson. With
regard to invalidity of the patent, Johnson stawd his opinion "if the scope of the [patent] claims
are deemed of sufficient breadth to encompaﬁs the rupture discs manufactured by CDC then
Patent 5,082,133 is invalid” [Dkt. 144, Exhibit "N", page 1]. The factual basis for that opinion
is not outlined in the report.

September 11, 1995, CDC provided;'Supplemental Responses to Certain of BS&B’s
Interrogatories wherein it listed the bases foi'-:':éontesting the validity of the patent-in-suit: prior
art (anticipation or obviousness); inadequafé?inoperative disclosure/improper claiming; best
mode; statutory bar; prior invention; unenfdi:&ability based upon inequitable conduct (fraud on
the patent office) [Dkt. 144, Exhibit "O"]. Alleged inequitable conduct (fraud on the patent
office), best mode, claim indefiniteness and prior invention had not been pled or otherwise
revealed as possible defenses to BS&B throughout discovery.

September 12 and 13, 1995, Depﬁﬁitions of Mr. York (CDC Product Development
Manager) and Mr. Shaw (CDC President). BE&B represents these witnesses testified they were
not aware of any basis that the BS&B paten_li::%s obvious in view of prior art or otherwise invalid
[Dkt. 144, p. 6].

September 22, 1995, amended dispositive motion deadline.

September 22, 1995, BS&E filed its Motion to Exclude CDC'’s

Invalidity/Unenforceability Defenses [Dkt. 143).



September 22, 1995, CDC filed two Motions For Summary Judgment [Dkt. 147, 150}.

Those motions seek summary judgment based upon prior art and prior invention. CDC’s Fifth
Motion For Summary Judgment [Dkt. 147]'_ﬂises the existence of prior art as the basis for
invalidity of the patent. CDC relied on 12 pnor art references that had not been previously
disclosed to BS&B until it received the summary judgment filings. CDC’s Fourth Motion for
Summary Judgment [Dkt. 150] was based on prior invention which had not been pled as a
defense and was first identified as a defe_nne on September 11, 1995 in the Supplemental
Responses To Interrogatories. Regarding priﬂr invention (35 U.S.C. §102(g)), CDC’s entire
Supplemental Interrogatory Response was: |

In the event that the accused CDC STARTRX and/or similar

"hexagonal-indentation” are found to fall within the structural

scope of the *133 patent, then it appears that CDC’s conception

and reduction to practice theréof antedates BS&B’s conception and

reduction to practice of the “133 invention.
[Dkt. 144, Exhibit "O", page 3]. No facmll' basis for this claim was provided. The factual
basis of that claim was not provided until .’?‘;Eptember 22, 1995, when CDC filed its Fourth
Motion For Summary Judgment. The deposition excerpts CDC proffered in support of its prior
invention summary judgment were taken 6/ 1&!‘95 (Arnold L. Mundt), 6/13 and 14(Stephen Paul

Farwell), May 24, 1995 (Robert Mozley) and August 24, 1995 (Tom Carey) [Dkt. 150, Exhibits

"A"_"D“] .



BS&B’S MOTION UNDER RULE 37(c)(1) TO EXCLUDE CDC’S
PURPOSELY CONCEALED INVALIDITYIUNENFORCEABILITY

DEFENSES [DKT. 143]

BS&B claims that CDC has concealed 1ts theories of defense from BS&B by failing to
properly answer or supplement interrogatories'.'sp@cifically seeking the factual basis of any prior
art or invalidity defenses, by failing to fully .' timely identify its trial exhibits, and by failing
to provide meaningful expert reports addressiﬁg the various invalidity theories. BS&B seeks an
order precluding CDC from asserting its inﬁﬁiiditylunenforccability defenses at trial. BS&B
cites Fed.R.Civ.P. 37(c) as authority for its"rlﬁquest.

Rule 37(c) provides:

(¢) Failure to Disclose; False or Misleading Disclosure; Refusal
to Admit.

(1) A party that without substantial justification fails to disclose
information required by Rule 26(a) or 26(e)(1) shall not, uniess
such failure is harmless, be periitted to use as evidence at a trial,
at a hearing, Or on a motion, amy witness or information not so
disclosed. In addition to or in lieu of this sanction, the court, on
motion and after affording an eppottunity (o be heard, may impose
other appropriate sanctions. I addition to requiring payment of
reasonable expenses, including attorney’s fees, caused by the
failure, these sanctions may include any of the actions authorized
under subparagraphs (A), (B), and (C) of subdivision (b)(2) of this
rule and may include informiing the jury of the failure to make the
disclosure. -

The additional sanctions Rule 37(c) refers to are found at Rule 37(b)(2)(A),(B) and (C) include:

(B) An order refusing to aﬂtﬁr the disobedient party to support or
oppose designated claims of ‘defenses, or prohibiting that party
from introducing designated matters in evidence;

(C) An order striking out ] eadmgs or parts thereof, or staying
further proceedings until tise order is obeyed, or dismissing the
action or proceeding or any part thereof, or rendering a judgment

by default against the disobédient party;




The Court must first determine whethier there has been a faiture to disclose information
required by Rule 26(a) or 26(e)(1). Rule zﬁie)(l) requires a party who has responded to a
request for discovery to supplement its disﬂﬁsures "if the party learns that in some material
respect the information disclosed is incompﬁ?@ or incorrect and if the additional or corrective
information has not otherwise been made knawn to the other parties during the discovery process
or in writing" [emphasis supplied]. The Cu‘lxi't{;finds that CDC’s January 9, 1995 and March 24,

1995 responses to BS&B’s Interrogatories Séﬂyjiwerc incomplete, and that the information sought

motions for summary judgement on Septemﬁﬁr 22, 1995. Accordingly, this motion is properly

resolved under Rule 37(c).
CDC maintains that its actions are f'?abstantially justified," that BS&B will not suffer
harm and therefore, BS&B’s motion shoulﬁ he denied.

As justification for its actions, CDC argues that it is actually early in notifying BS&B
of its defenses because the Patent Code, 355."'U.S.C. §282, requires a party asserting invalidity
or non-infringement of the patent to give nitice of the details to the adverse party only 30 days
before the trial. CDC also argues that its actions were substantiaily justified because BS&B has
mstonewalled" CDC’s attempt to conduct dﬁboveq.

The Court rejects CDC’s claim of jﬁ&ﬁﬁcaﬁon. CDC has cited no authority, nor has the

Court found any, to suggest that the 30 dny provision of 35 U.S.C. §282 excuses compliance

with the discovery provisions of the Federal Rules of Civil Procedure and the Court’s specific

Federal Rules of Civil Procedure apply to all civil

pre-trial orders. Congressional intent that

suits, save those few exceptions in Rule 81; is unequivocally stated in Fed.R.Civ.P. 1. CDC’s



argument that actions by BS&B justify CDC’s failure to respond to discovery is similarly
unavailing. The Court is not aware of any such exception to compliance with the Federal Rules
of Civil Procedure.

The Court notes: (1) the statement by CDC’s counsel at the status hearing before Judge
Holmes that he preferred to focus on the infriiigement aspects of the suit first, (2) CDC’s request
at that same hearing to bifurcate infringement and invalidity, and (3) counsel’s statement that
nwhen I think the validity case is ready to move, you’ll hear from me". Months ago, CDC
made a decision to focus its energy on defﬂﬁding the infringement claim, rather than pursue
invalidity defenses. CDC did not provide c\?eh a cursory response to the interrogatories directed
at discovery of the factual basis of its generally pled invalidity defenses. However, in the same
May 1, 1995 Answers o Interrogatories ‘where CDC effectively refused to provide any
information concerning its invalidity claims, it asserted invalidity in response to another of the
interrogatories. The very fact that CDC asserted invalidity in answer to an interrogatory seeking
information concerning infringement on May 1, 1995, suggests that either CDC had, at that
time, some factual basis for its invalidity defense which it was withholding from BS&B or that

CDC was completely ignoring its obligations under Rule 26(g).2

2 Rule 26(g)(2) requires the signature of an atiorney of record or party on each discovery response. The signature

nconstitules certification that to the best of the signer’s knowledge, information, and belief, formed after a reasonable
inquiry, the request, response, or objection is . . . (A} consistent with these rules and warranted by existing law or a
good faith argument for the extension, modification, o reversal of existing law; (B) not interposed for any improper
purpose, such as to harass or to cause unnecessary delay or needless increase in the cost of litigation
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For purposes of the Rule 37(c)(1) anﬂiysis, it matters not whether CDC’s failure to
disclose was tactical, strategic, conscious or iﬁad\?ertent. The question is whether the failure to
disclose is substantially justified. The Coust finds it is not. Having found no substantial
jﬁstiﬁcation for CDC’s failure to disclose, the Court must consider whether the failure was
harmless.

CDC argues that its actions could ot harm BS&B because 35 U.S.C. §282 requires
notice of prior art only thirty days in advange of trial and because the 30-day requirement may
be waived by the court "upon such terms as the court requires”. Citing the words of Justice
Story in Philadelphia & Trenton Railroad Cn-. v. Stimpson (1840) 14 Pet. 448, 459, 39 U.S.
448, 459, 10 L.Ed. 535, CDC argues essenﬁ;ﬂily that because the underlying purpose of the 30-
day notice requirement is to "prevent patenté‘ﬁ's being surprised, " notice given in advance of the
30 days is a fortiori incapabie of causing harmful surprise. The Court notes that § 282 refers
only to the disclosure of information comming the defenses based on prior art and prior
invention. Thus § 282 cannot address Or justify CDC’s late assertion of the defenses of
inequitable conduct (fraud on the patent ofﬁw), best mode and claim indefiniteness. Moreover,
CDC’s assertion that § 282 relieves it of adhierence to the discovery procedures of the Federal
Rules of Civil Procedure is untenable. The ﬁrgcursor to § 282 (Patent Act of 1836) was a very
early recognition of the need for full disclosure and avoidance of trial by ambush, which
concepts are now fully embodied in the lihm'al discovery afforded by the Federal Rules. The
contention that § 282 somehow trumps ﬁi_&f‘*_Federal Rules is insupportable. Eaton Corp. V.

Appliance Values Corp., 790 F.2d 874 (Fed.Cir 1986).

11



CDC argues that its offer to now make its witnesses available for deposition even though
discovery has closed eliminates any source of harm. The Court finds otherwise. The most
striking example of harm to BS&B is that CDC filed two motions for summary judgement based
on its newly articulated invalidity defenses ['Dkt 147, 150] on the last day for filing dispositive
motions and then sought to default BS&B for fkiling to respond to the motions when BS&B had
no discovery and no opportunity for discovery on these new defenses.

Further, the District Court has set a trial date of December 18, 1995. Throughout this
litigation, BS&B has expressed that the trial date is an important element in its quest to cut off
the harm it alleges as the result of the pﬂrported infringement.’ BS&B has propounded
interrogatories seeking the factual basis for-ﬂ&c defenses pled and received no answer until the
eve of the discovery deadline, as extended to accommodate CDC’s witnesses. When CDC
finally provided some answer to the intermﬁatories, it also added several new defenses, then,
within days, it filed two summary judgment motions. Regardless of the reason for CDC’s
actions, it is no stretch to say that the effect is not harmless.

BS&B was entitled to rely upon its 'iliscovery, to expect that CDC would adhere to the
scheduling order set by the Court, and to t:tlan its trial preparation accordingly. If CDC is
permitted to proceed with its heretofore utidisclosed invalidity defenses, BS&B will have to
substantially alter its trial preparation schedule to focus its attention on the newly asserted

defenses. In this way, CDC has attemptﬂi to wrest control of the pre-trial schedule from the

S Continuance of the trial would enable BS&R to prepare for trial as if the facts related to CDC’s invalidity
defenses had been properly disclosed. However, a niinuance would be a detriment to BS&B in that if CDC's products
infringe the patent, BS&B would suffer further harm,” did CDC would receive a corresponding benefit. Unless CDC were
willing to withdraw the allegedly infringing products ﬂ'am the market, continuance of the trial is not an acceptable means
to alleviate the harm caused by BS&B's actions.

12



Court and place it in its own hands, to the detriment of BS&B. This CDC cannot be permitted
to do.

CDC argues that BS&B is not harmed because "[mjost of the evidence of invalidity has
come ’right from the horse’s mouth’, that is, ‘from the BS&B witnesses themselves (to include
Messrs. Farwell and Mundt, the two ’133;"f:0ainventors), and from BS&B’s own document
production.” [Dkt. 170, page 5]. Howevei‘,-ﬁf thé October 11, 1995 hearing and in a brief filed
October 6, CDC’s counsel stated that be "‘iﬁ-pfobably the only person who truly understands
CDC’s invalidity theory,” and that he onlj' ’l#tely "snapped on" to the significance of certain
information [Dkt. 180, p. 16]. Given those representations and CDC’s failure to respond to
discovery, it is disingenuous to argue, as CDC does, that its plea of "not guilty” to patent
infringement implies a validity challenge. .CBC plead patent invalidity in its answer, so BS&B
has known that an invalidity defense was a possibility, what BS&B didn’t know and what CDC
was obligated to disclose is the factual basis :for the assertion of that defense. In addition, the
Court notes that Messrs. Farwell and Mum';t were deposed June 13, 14 and 16, 1995. Given
the July 5 deadline for amendments to pleadings, and the long outstanding BS&B discovery, it

uly consider its defenses and "snap” sooner.

was incumbent on CDC’s counsel to seri

If, in fact, it is true that CDC just recently garnered the facts and analyzed them with an
eye toward patent invalidity, the Court wonders on what basis invalidity was pled in its answer.
Realizing that CDC has changed counsel aimce filing its answer, it none-the-less had the duty
either to respond to discovery, or strike thelmnhdlty defense. CDC was not privileged to plead
defenses for which it had no factual suppeft, Fed.R.Civ.P. 11. Consequently, in the Court’s

view, the motion that should actually be pe

ing before the Court is a motion by CDC seeking

13



permission to amend its pleadings to assert the invalidity defenses, for the first time. Obviously,
given the history of this litigation such a motion would be denied.

The advisory committee notes acldmﬁih_g Rule 37(c)(1) characterize it as an automatic
sanction for failure to make the disclosures_rﬁi;uired by Rules 26(a)* and 26(e)(1). The notes
suggest that the exception for "harmless” Viblations is needed to avoid harsh penalties in
situations where, for example, the name of ‘& witness known to all parties is inadvertently
omitted from disclosure, or a party fails to l§t a witness listed by another party. The Court
finds that CDC’s failure to answer Of tiﬁély supplement its interrogatory answers is not
harmless.

The Court therefore recommends that BS&B’s Motion To Preclude Defenses be
SUSTAINED. CDC is precluded from intrmﬁcing evidence of invalidity of the patent-in-suit.
CDC’s defense of invalidity is stricken from the pleadings and CDC is precluded from relying,
in any manner, on invalidity or unenforcahiiity of the patent-in-suit at trial.

The Court’s recommendation obviates the necessity of considering BS&B’s alternative
request for summary judgment on the issue of invalidity. It will also have the practical effect

of granting BS&B’s Motion [Dkt. 165] to '_ s CDC’s fourth and fifth motions for summary

judgment [Dkt. 147 and 150].
From CDC’s perspective, the result miay seem harsh. It is, however, the result mandated
by Rule 37(c). The Court acknowledges the tension between the preference for resolving

disputes on the merits and the imposition of sanctions. However, it is fundamentally unfair for

“ CDC has argued that this district has opted ot q,l"ﬂw provisions of Rule 26{a). However, Local Rule No. 26.3(4}
states that this district has opted out of only some afﬂm subdivisions of Rule 26, namely 26(a)(1){A}(B) and (C). The
remaining provisions of Rule 26(a) apply. The districthas not opted out of 26{a)(2) requiring identification of experis
and disclosure of their testimony via report.
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one party to disregard discovery obligations| d court deadlines while its opponent adheres to

them. Any adverse consequences ﬂowing‘-. ym ‘such actions should be borne by the party
disregarding its obligations. The Court W Id not recommend exclusion of evidence and

effect on the opponent. However, where harm

defenses if the improper action had no advet

does occur, the matter must be resolved in of the party abiding by the rules. The Court

has recommended the least onerous sanctio: wonsive to CDC’s actions. Rule 37(c)(1) permits
the Court to levy other sanctions which haye not been recommended. CDC appropriately
responded to discovery seeking informationit  infringement defenses and they are unaffected

by this recommendation.

BS&B’'S MOT
DEFENDANT CI
TESTIMONY
WITNESSES [DK

TO PRECLUDE
!OM RELYING ON
RULE 26(a)(2)(B)
9]

BS&B seeks to preclude CDC froni troducing testimony of two expert witnesses who

were identified after the August 4, 1995: tness deadline: attorney, Paul H. Johnson, and
technical expert, Davis M. Egle, Ph.D., P.E. When the witnesses were identified on August

11, 1995, CDC’s technical expert was yet med and no expert reports were provided at that

time. The expert reports were provided ember 1, 1995. BS&B complains of prejudice

because the expert reports were late and distlosed no substantive information on any invalidity
defense. BS&B also presents argumet ncerning the qualifications and impartiality of

attorney Johnson as a witness, given his i representation of CDC in this case.




The Court finds that the expert reports were late and did not contain the degree of detail
envisaged by the requirements of Rule 26(a)(2)(B). However, BS&B has always been aware that
CDC intended to defend this suit on the mis of non-infringement. Likewise, throughout
discovery, BS&B has been provided the factual basis for CDC’s defenses to infringement.
While BS&B may not have known the prec’ia'ﬂ"f:"identity of CDC’s expert witnesses on the subject
of non-infringement, it cannot be said that ﬂw fate identification of the witnesses approaches the

pond to or supplement discovery requests seeking

same harmful resuit caused by the failure to m
the basis of the invalidity defense. For tlm"ﬂiost part, the Court’s recommendation precluding
the assertion of CDC’s invalidity defense qlitaimtes the harm to BS&B occasioned by the late
identification of experts and the inadequatn--'j'aipert reports. The Court does not countenance
CDC’s disregard of deadlines and submissidﬁ of inadequate expert reports. However, excluding
CDC’s witnesses would amount to a strict.procedural default, not accompanied by harm to
BS&B.

Accordingly, the Court recommends.-that BS&B’s Motion To Preclude the Testimony of
CDC’s Expert Witnesses [Dkt. 129] be OVﬂRRULED, in part. CDC shali, within 10 days of
the date of this Report, file expert reports wiich comply with Rule 26(a)(2)(B) in all respecis.
CDC is required to make its witnesses, Johmson and Egle, available for deposition. The scope
of Dr. Egle’s testimony is limited to the queaﬂun of infringement. Attorney Johnson’s testimony
is limited to patent law and the operation of the patent office, as the parties agree, those subjects
are properly addressed by patent attorneys fDkt. 132, p. 4-5; Dkt. 139, p. 4-5]. Infringement
issues and claim construction are propctiﬁr':'fiddressed by those skilled in the relevant art, not

patent attorneys, unless the attorney is tmmd and skilled in the particular art in question. ~ See
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Smithkline Diagnostics Inc. v. Helena LabS"-'_ ., 859 F.2d 878, 882 (Fed. Cir 1988). The

Court declines to recommend exclusion of Al »v Johnson on the basis of his status as former

counsel for CDC. Orr v. Edens, 861 P.2d?

CO

The undersigned United States Magi ite Judge recommends that BS&B’s MOTION To

PRECLUDE DEFENSES [Dkt. 143] be SUST. . BS&B should be precluded from relying on
invalidity of the patent as a defense.

The undersigned United States Ma -- ;.']udge recommends that BS&B’s MOTION TO
PRECLUDE THE TESTIMONY OF CDC’s EXP ': TTNESSES [Dkt. 129] be OVERRULED in part.
CDC is required to submit expert reports g with Rule 26(a)(2)(B) within 10 days of the
date of this Report. CDC is to make its gses, Attorney Johnson and Dr. Egle, available
limited as outlined in this Report.

In accordance with 28 U.S.C. § and Fed.R.Civ.P. 72(b), any objections to this
Report and Recommendation must be filed With the Clerk of the Court within ten (10) days of
the receipt of this Report. Failure to fil ions within the time specified waives the right
to appeal from a judgment of the distric  based upon the findings and recommendations

of the magistrate. Moore v. United Stan F.2d 656, 659 (10th Cir. 1991).



Dated this ',4: 3 day of October, 1995.

X iTr "4

FRANK H. McCARTHY
United States Magistrate Judge




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN nw*mrcr OF OKLAHOMA
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UNITED STATES OF AMERICA, }
3 Case No: 93-01318-C
Appellant, ~J A 0:_93-0159-C
} Case No: 94-C-900-
vs. )
THOMAS GORDON TULL, ) ENTERCED ON DOCKET
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This order pertains to the appeal of the United States from the final judgment
entered by the Bankruptcy Court for theﬂm'them District of Oklahoma on September 13,
1994. Appellee has not responded and munsel for appellee acknowledges that, under Rule
7.1(C) of the Local Rules of this court, fﬂllure to respond will authorize the court to deem
the matter confessed and enter the relief:mquested.

This court has jurisdiction to heﬂt"appeals from final decisions of the bankruptcy

court under 28 U.S.C. § 158(a). Bari ptcy Rule 8013 sets forth a "clearly erroneous”

standard for appellate view of bankmﬂmnﬂmgs with respect to findings of fact. Inre

Morrissey, 717 F.2d 100, 104 (3rd Cir. 1983). However, this "clearly erroneous" standard

does not apply to review of findings of!mw or mixed quesnons of law and fact, which are

subject to the de novo standard of mﬂﬂw [n re Ruti- Sweetwater Inc., 836 F.2d 1263,

1266 (10th Cir. 1988). This appeal the bankruptcy court’s holding that Thomas

Gordon Tull (“Tull") did not willfully fﬂﬂto truthfully collect, account for, or pay over the

employment taxes of Speed Space, Inc, ("Speed Space") pursuant to 26 U.S.C. Section



6672, a legal conclusion drawn from théFacts presented at trial, so de novo review is

proper.

The parties stipulate to the foll facts: (1) Speed Space was in the business
of selling pre-fabricated buildings; (2) dy 23, 1983, Tull began working for Speed
Space; (3) on the date that Tull began ing for Speed Space, the corporation’s bank

accounts showed a balance of $3,606.00; (4) on the date that Tull began working for

Speed Space, he was aware that the édtporation was having financial difficulties and

having a difficult time paying its cred i+ (5) Tull had an ownership interest in Speed

Space; (6) Tull was a director of Speed Space; (7) Tull was an officer of Speed Space; (8)

Tull served as President of Speed S 8+ (9) Tull hired and fired employees of Speed

Space; (10) Tull was authorized to sign «s on bank accounts of Speed Space; (11) Tull

signed checks in payment of corporat tions; (12) Tull was responsible for the day-

to-day operations of the corporation ) Tull signed the corporation’s Forms 941,
Employer’s Federal Employment Tax 1s; (14) Tull signed payroll checks; and (15)
after July 23, 1983, Tull was a persoti #équired to collect, account for, and pay over the

employment taxes of Speed Space.

On May 26, 1993, Tull co gd an adversary proceeding against the United

States under 11 U.S.C. §§ 505 and | determine whether he was liable for certain

taxes, penalties, and interest owed » Internal Revenue Service as a "responsible

person” who had "willfully" failed to ¢ ‘gecount for, or pay over the employment taxes

of Speed Space, for the tax periods December 31, 1982, March 31, 1983, and June

30, 1983. The issue was tried, and at usion of the trial, the bankruptcy court concluded:



If-'_’s] failure to investigate, when [Tull]
difficulty, when [Tull] knew there was

.. . [T}he question is whether [
knew the company was in finan
over $100,000 in unpaid bills,
disregard of a known risk that
is the issue and I am ruling, no, ¥

(Transcript ("TR"), pg- 63). The court this decision on its finding that the individual

who hired debtorpMarvin Morse ("MK
’hucj o

fho by corporation, failed to discuss the past du

a CPA, who took care of the books of the
employment taxes with Tull, so Tull did not act
A €101, Y in reckless disregard of an obvious risk @it the corporation’s employment taxes had not
| been paid. The judge admitted it was "s r close case." (TR, pg. 62).
Appellee argues that if Morse cussed these past due employment taxes with
Tull, Tull would have had actual knowledge concerning their nonpayment, but this is not
the only test for "willfulness." Since Spi :" Si)ace was having severe financial difficulties
and had over $100,000 in unpaid bills jee claims that Tull acted in reckless disregard

of an obvious or known risk when he Wl to investigate whether the employment taxes

had been paid. Appellee points out ’!‘ull was an experienced business owner and
therefore aware that employment taxes to be paid in a timely manner. Appellee also

argues that Tull should have stopped other creditors once he became aware of the

unpaid taxes.
The Internal Revenue Code of 1986 requires an employer to deduct and withhold
income and social security taxes from ¥ paid to its employees. 26 U.S.C. §§ 3102(a)

and 3402(a). The taxes are to be hels trust for the United States for the exclusive use

of the United States. 26 U.S.C. 8§ 3 ), 3403, 7501(a).

A penalty is assessable against son who, though "responsible" for seeing that



the employer withholds and pays over € yyment taxes to the United States, willfully fails

to ensure that the employer complies laws, which is separate and distinct from

the employer’s liability for the taxes. 5 v. United States, 988 F.2d 1029, 1032 (10th

Cir. 1993). A "responsible person” a fully" when the person makes a "voluntary,

"

conscious and intentional decision to P other creditors over the Government,” or

shows a reckless disregard of a known
government, including the "failure to investigate or to correct mismanagement after being

notified that withholding taxes have paid. . ." Id. at 1033 (citing Burden v.

United States, 486 F.2d 302, 304 (10th Clir. 1973), cert. denied, 416 U.S. 904 (1974) and

Mazo v. United States, 591 F.2d 1151, 1154 (5th Cir.), cert. denied, 444 U.S. 842 (1979).

In this case, the evidence show: when Tull assumed day-to-day control of the

corporation, he knew that it was behifi 1  paying creditors in the normal course of its
business. (TR, pgs. 24-25). He failed tigate or make inquiry concerning whether

quarterly employment taxes had been timely paid (TR, pg. 28). Thus, the bankruptcy court

erred in failing to hold that debtor a reckless disregard of an obvious risk that the
corporation’s employment taxes were nm:pald The court admitted that, when someone
takes over a failing business as preside should investigate what liabilities are due and

owing at that point, but found that T ure to do so was merely negligent, not grossly

negligent. (TR 64-65).
The bankruptcy court also fave found that Tull acted willfully when he

learned of the employment tax deli and continued to prefer other creditors over

the government. 9 F.3d 1378, 1381 (10th Cir. 1993). The



evidence showed that Tull learned the corporation was behind in paying its

employment taxes "about two months" gféér he was hired (TR, pg. 25), but after learning

this he continued to sign checks and pay itors in preference to paying the taxes (TR,

pg. 26, 29, 49-50). To disprove ness, he had to demonstrate that any funds

disbursed after learning of the emplo tax delinquency related solely to "after-acquired

cash unrelated to the withholding taxes* Slodov v. United States, 436 U.S. 238, 255

(1978). Tull failed to produce any derice to show that when he learned of the

employment tax delinquency, there wi longer any "unencumbered assets" to satisfy
the employment taxes in issue, such as’ or accounts receivables.

The bankruptcy court’s dete
account for, or pay over the emplo

December 31, 1982, March 31, 1983, 4

Dated this &’ —day of

~"UNITED STATES DISTRICT JUDGE

S:tull
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Judgment is hereby entered for the Plaintiff and against Defendant. Dated this 0" day

of OC7° | 1995,

FRANK H. McCARTH
UNITED STATES MAGISTRATE JUDGE




IN THE UNITED STATE; j)ISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

LURENE H. SIMS

SS# 347-40-9609 F 'g: L E D

Plaintiff, ~

ACT 251995
v NO. 94-C-656-M /
3 i 2rd M, Lawrence, Court Cierk

SHIRLEY . CHATER, Commissioner, 1 LS. O'STRICT CGURT
Social Security Administration b

Defendant. ¥~ B ~f

7T
Df\ B UU’

2-3-1995 1

Plaintiff, Lurene H. Sims, seeks judigial review of a decision of the Secretary of Health

b

& Human Services denying Social Security sability benefits.” In accordance with 28 U.S.C.

§636(c) the parties have consented to proggééd before a United States Magistrate Judge, any

appeal of this decision will be directly to the'Circuit Court of Appeals.

The role of the court in reviewing ' ﬂeeision of the Secretary under 42 USC § 405(g)

is to determine whether there is substantial e idence in the record to support the decision of the
Secretary, and not to reweigh the evidence or try the issues de novo. Sisco v. U.S. Dept. of

Health and Human Services, 10 F.3d 739, 7 ! (10th Cir. 1993). In order to determine whether

the Secretary’s decision is supported by gibstantial evidence, the court must meticulously

examine the record. However, the courtfn y not substitute its discretion for that of the

tary of Health and Human Services in social security cases
1. No. 103-296. However, this Order continues to refer to
time of the underlying decision.

* Effective March 31, 1995, the functions of i
were transferred to the Commissioner of Social Secitrl
the Secretary because she was the appropriate party

benefits was denied August 5, 1992 the denial was affirmed
an Administrative Law Judge ("ALJ") was held January 3,
1994, By decision dated January 19, 1994 the ALJ & the findings that are the subject of this appeal. The Appeals
Council affirmed the findings of the ALJ on June 2, 1 The decision of the Appeals Council represents the Secretary's
final decision for purposes of further appeal. 20 C.F.R: §§ 404.981, 416.1481.

* Plaintiff's March 25, 1992 application for d,
on reconsideration, December 29, 1992, A hearing




ki

Secretary. Musgrave v. Sullivan, 966 FZﬁ 1371, 1374 (10th Cir. 1992). If supported by

substantial evidence, the Secretary’s findings-are conclusive and must be affirmed. Richardson

v. Perales, 402 U.S. 389, 390, 91 S.Ct. 0, 1422, 28 L.Ed.2d 842, (1971). Substantial

evidence is more than a scintilla, less than’a.preponderance, and is such relevant evidence as a

reasonable mind might accept as adequate to“stiipport a conclusion. Id. at 401, 91 5.Ct. at 1427.
The undersigned United States Magistrate Judge finds that the Administrative Law Judge

("ALJ"} has adequately and correctly set fmth the relevant facts of this case and has properly

outlined the required sequential analysis. Th& Court therefore incorporates that information into

this order as the duplication of this effort W@uld serve no useful purpose.

In this case Plaintiff demonstrated t he can no longer perform her past relevant work

as a nurses aid and landscaper. Having madé such a showing the burden shifted to the Secretary

to show, by substantial evidence, that the clifant retains the capacity to perform an alternative

work activity and that the type of job exists-in the national economy. Turner v. Heckler, 754
F.2d 326, 328 (10th Cir. 1985). The F-determined that although Plaintiff’s impairments
prevent her from performing her past relevant work, she retains the residual functional capacity

for sedentary work. The ALJ relied up(mthe medical-vocational guidelines ("grids”) which

direct that given Plaintiff’s age, educatiﬁ nd capacity for sedentary work, Plaintff is not

disabled. 20 C.F.R. Pt. 404, Subpt. P, App: 2, Rule 201.27. Plaintiff alleges that the record

does not support the determination of the-Skicretary by substantial evidence and that the ALJ
failed to perform the correct analysis. fically, Plaintff alleges that the ALJ failed to

properly assess her subjective complaints atidd failed to properly weigh the opinion of her treating

physician.



By letter dated September 3, 1993, Plaintiff’s treating physician, Dr. David L. Smith,
D.0., offered the opinion that, due to the extéhsive list of Plaintiff’s various diagnosis®, that she

is unable to work at this time [R. 202]. A treating physician’s opinion which reflects a

judgment about the nature and severity of ‘claimant’s impairments including the claimant’s

symptoms, diagnosis and prognosis, and .#8y physical and mental restrictions is entitled to

controlling weight if it is well supported bj‘-'ﬁiinical and laboratory diagnostic techniques and if
it is not inconsistent with other substantial ewdence in the record. 20 C.F.R. §§ 404.1527(d)(2),
416.927(d)(2). However, such an opunﬂn:";may be rejected if it is brief, conclusory and
unsupported by medical evidence. Specific; iiégitimate reasons for rejection of the opinion must
be set forth by the ALJ. Frey v. Bowen, 816 F.2d 508 (10th Cir. 1987). See Lggleston v.
Bowen, 851 F.2d 1244, 1246-7 (10th Cir. 19‘83) (if treating physician’s progress notes contradict
his opinion, it may be rejected).

In this case the ALJ stated that thereare no specific functional restrictions given in the
medical evidence and that Dr. Smith’s ﬂ ‘was brief and conclusory [R. 19]. The Court
agrees that Dr. Smith’s report was brief ami conclusory. However, the Court notes that the

record contains 36 pages of Dr. Smith’s office notes on Plaintiff, spanning the period of time

from May, 1990 to December, 1993 [R. 2 -238]. The ALJ mentioned these notes and found

them to be illegible [R. 15]. The Court hﬁ&f?fekammed the notes and also finds them illegible.

Since the notes are illegible it is not possi for the Court to determine whether Dr. Smith’s

nosis are: " (1) Mitral Value Prolaspe [sic], Tricuspid Valve
Disease, (3) Chronic Bronchitis With Debilitating Cough, (4)
Cigarette Addiction, (5) Recurrent Urinary Trac ons, (6) Right Uretero-Peivic Junction Obstruction With
Placement of Indwelling Right Ureteral Stint {sic] on /91, (7) Right Hydronephrosis Secondary To #7, (8) Chronic
Lumbar Dusfunction With Previous Lumbar Disectomy Jsic]. " [R. 202].

3

According to Dr. Smith’s report, Plaintiff
Prolaspe [sic], (2) Severe Chronic Obstructive Pul




report is supported by clinical findings, nor was it possible for the ALJ to do so. Dr. Smith’s
notes are crucial to Plaintiff’s claim because they would likely demonstrate the severity and
frequency of Plaintiff’s kidney and urinary"_' tract problems, whether she has recently sought
treatment for her back problems and mitral valve prolapse, and whether she has complained to
her physician about extreme fatigue or the side effects of her medications. These questions bear
directly on Plaintiff’s residual functional capacity as well as the analysis of her pain and
credibility.

The ALJ has a basic obligation in every case to ensure that an adequate record is
developed, consistent with the issues raised. ~Musgrave v. Sullivan, 966 F.2d 1371, 1374 (10th
Cir. 1992), Henrie v. U.S. Dept. of Health and Human Services, 13 F.3d 359, 360-1 (10th Cir.
1993). In particular, 42 U.S.C. § 423(d)(5)(B) requires:

In making any determination with respect to whether an individual
is under a disability or continues to be under a disability, the
Commissioner or Social Secugity . . . shall develop a complete
medical history of at least (h& preceding twelve months for any
case in which a determination is made that the individual is not
under a disability. In making any determination the Commissioner
of Social Security shall make: every reasonable effort to obtain
from the individual's treating physician . . . all medical evidence.

{emphasis supplied]. -

The ALJ was therefore required to make._.:

i ‘reasonable effort to obtain the substance of Dr.

of methods at the ALT’s disposal, including the
ability to subpoena the doctor to testify. #2 U.S.C. § 405(d). The Court also notes that
Plaintiff was represented by counsel who,--:pi%&mmably was also unable to decipher Dr. Smith’s
records. There is nothing in the record dr"-gil_;’.laintiff’s brief to suggest that she or her attorney

made any effort to obtain legible notes. Denplte the fact that the Secretary bears the burden at



step-5, because Dr. Smith’s notes will lmpact directly upon the credibility of Plaintiff’s
subjective complaints, Plaintiff shares the responsibility to obtain legible notes from Dr. Smith.
Moreover, the Court is of the opinion that Plg;intiff’ s attorney should have taken measures to do
so before this point, as it is not the ALJ’s duty to be Plaintiff’s advocate. Plaintiff’s attorney
does a disservice to his client by failing td. secure legible information needed to resolve
Plaintiff’s case.

The Court finds that because the office notes of Dr. Smith are of central importance to
the determination of Plaintiff’s disability, the #legibility of the notes warrants a remand of this
case. See Bishop v. Sullivan, 900 F.2d 1259 (8th Cir. 1990). The Commissioner of Social
Security is directed to undertake reasonable effort to obtain legible records from Dr. Smith and
to re-evaluate Plaintiff’s claim in light of those records.

The cause is REVERSED and REMANDED for further development of the record and

evaluation in accordance with this order.

I
SO ORDERED THIS _ {0’ dayof __ OC7. 1995

e

——

FRANK H. McCARTHY
UNITED STATES MAGISTRATE JUDGE




IN THE UNITED 8'1‘1\'.['38 DISTRICT COURE I L X
FOR THE NORTHERN DIBTRICT OF OKLAHO, E

GCT < f 1995
JASON EDWARD HENDERSON and
DONNA S. HENDERSON, husband

| Richard M. Lawrence, Cler
and wife,

'.{-,53- DISTRICT COURTY
ICRTHERN DISTRICT OF OKLAHOMA

Plaintiffs,
vs. No. 94-C-515-K
CONTINENTAL EMSCO,

Defendant.

DATE

ENTERED ON DOCKET

oRDER
The sole remaining defen&&ht in this case, Continental Emsco
Company ("“CECO"), moves for sﬁﬁmary judgment as to all claims set
forth by Plaintiffs Jason Edw&%ﬁ Henderson and Donna S. Henderson
in their First Amended Complaiﬁt, on February 11, 1994, Jason
Henderson was allegedly injurédnkhile operating an industrial press
built by CECO. Plaintiffs $uéébECO on two theories of common law
negligence: defective design and failure to warn.'
Summary Jjudgment pursuant to Fed. R. Civ. P. 56 is appropriate
where "there is no genuine issnéjas to any material fact," and "the
moving party is entitled to jﬁﬁgment as a matter of law." Celotex

Corp. Vv, Catrett, 477 U.S. 3 7, 322 (1986) ; Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 247 (1986); Windon Third 0il and Gas V.

Federal Deposit Insurance Corpatration, 805 F.2d 342, 345 (10th Cir.

d Complaint appeared to include a
cause of action based on strigt products liability, parties have
stipulated that the sole remaining causes of action are based on
common law negligence. Agreed Pretrial Conference Order at 4.

! aAlthough the First Amé



1986), cert. den., 480 U.S. 947 (1987). In their Response to
Defendant Continental EMSCO's Reply under Defendant's Motion for
Summary Judgment, Plaintiffs concede,

Absent the ability of plaintiffs to pigeconhole their case
under a strict liability theory, plaintiffs are persuaded that
they cannot, in good cons nce, represent to this court that
they will make out a prima facie case at trial under a
negligent warnings theory, or a negligent design theory.

Id. at 2. In light of this congession, this Court finds that CECO
is entitled to judgment as a_iﬁhtter of law. CECO's Motion for

summary Judgment is therefore GRANTED.

ORDERED this g’éo day o’_f-:_' October, 1995.




