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This matter comes be the Court upon the motion of
Defendants, Dataphon Cellul rtnership and John F. Kane, for

summary judgment pursuant to $6, Fed.R.Civ.P. Based upon the

parties' submissions and the: >rd herein, the Court wmakes its
determination.

In the late 1980s, thd eral Communications Commission
("FCC") began to hold lotters? ﬁb award the rights to construct
and operate cellular teleplx :ﬁystems in Rural Service Areas
("RSAs") throughout the Unit&f ;fes. In order to be eligible for
such lotteries, applicants t® establish, inter alia, their
financial qualifications to ﬁuct and operate a system for one
year. To demonstrate their’ cial qualifications, applicants
were required to show that th ad a financial commitment from a
gqualified lender or that th ﬂ.personal or internal financial
resources sufficient to pro e necessary financing.
On or about July 8,  _Defendant, Dataphon Cellular
Partnership ("Dataphon"), into a letter agreement with

NovAtel Communications, Ltd. tel"). The letter agreement was



executed on behalf of Dataphosi-liir Dafendant, John F. Kane ("Kane").

In the agreement, NovAtel cou ted to lend Dataphon the maximum

amount of $1,000,000.00, to be il for the purpose of constructing

and operating for one year ce; ar radio telephone systems in one

or more of the RSAs listed in -gchedule attached to the letter

agreement . The letter ag wasg renewed by NovAtel and

Dataphon on June 22, 1989,1
@greement provided as follows:

d using the proceeds of the
wviding herein must utilize
nd ancillary equipment and

Should you refer to this
plication presented to the
he proposed systems listed
chase NovAtel eguipment in
ion of a system listed on
come immediately due and
+ NovAtel a fee of U.S.
ages .

The system[s] to be consk
loan we have committed %
cellular system equipme]
gservices supplied by N
commitment in any filin
FCC in connection with
on Schedule A, and fail }
connection with the co
Schedule A, there sha,
payable from applicant
$100,000.00 in liguidate

In its application to th#é  seeking to construct and operate

a cellular telephone system j@'South Carolina-4 RSA, Dataphon

attached a copy of the let hgreement between Dataphon and

Novatel. After considering . phon's application, the FCC, on

October 4, 1989, awarded Datap A permit to construct and operate

a cellular telephone systs the South Carolina-4 RSA.

Dataphon's permit was the "gned to Dataphon 8C Limited

Partnership. Thereafter, on'ﬂ mher 23, 1991, Dataphon SC Limited
Partnership sold the permit . ted States Cellular Corporation

(r7.S. Cellular"). U.s. C then constructed the cellular

mncial commitment to Dataphon by
12, 1989 and December 7, 1989.

INovAtel also renewed i
commitment letters dated Octd



telephone system for the Sout

Dataphon never borrowed v money from NovAtel under the

letter agreement. In addi Dataphon never purchased any

cellular telephone equipment. t NovAtel.

Plaintiff, 475342 Alberf ?d; ("Alberta"), succeeded to the

contractual rights of NovAg der the letter agreement with

Dataphon. On February 27, %, Alberta filed this diversity

action against Dataphon and K@he alleging theories of breach of

contract and unjust enrich Alberta specifically seeks
$100,000.00 in liquidated dat 8 for the failure of Dataphon to
purchase cellular telephona3 ipment from NovAtel pursuant to
paragraph 5 of the letter agr

In their motion, Defend# ﬁ:aasert that the letter agreement
between NovAtel and Dataphon jisted of two components, namely,
NovAtel's commitment to lendi iphon up to $1,000,000.00 for the
construction and operation of #llular telephone system for one
year for which NovAtel would : ive a $1.00 commitment fee, and a
proposal by NovAtel to sell B ‘hon cellular telephone equipment
after the occurrence of t¥u :@ndition precedents. The two

condition precedents, set “in paragraph 5 of the letter

agreement, were that a : r telephone system would be
constructed by Dataphon or i cesgors and that NovAtel would
furnish the loan proceeds: he construction of a cellular
telephone system. Defendan! : é that because neither of these
conditions were satisfied, D n's performance under the letter

agreement was excused. Conge v, Defendants contend that they



| 5 to pay liquidated damages based

are not required under paragr

equipment from NovAtel.

upon a failure to purchase aﬁ

However, even if the . dition precedents of the letter
agreement were satisfied, D#é _dﬁnts argue that the liquidated
damages provision is not enfﬁ @able because the letter agreement
was merely an "agreement ) agree." Defendants assert that
paragraph 6 of the letter agr@iiment required the parties to reach
further agreement regarding.: kicable loan documents. Because
further agreement as to the v gus loan documents was necessary,
Defendants contend the let:t:.-';= _ﬁgreement was an incomplete and
unenforceable "agreement to & e. "
Defendants additionally?  “£ that they did not breach the
letter agreement as it had ady expired when it assigned the
license to U.S. Cellular anu 1t U.S. Cellular constructed the
South Carolina-4 RSA. Becau ﬂhﬁ letter agreement had expired,
Defendants argue that NovAtel #fmnot enforce the liquidated damages
provision.

In response, Plaintiff apifies that even if the construction of

a cellular telephone systﬂ "ﬁﬂd advancement of funds were

condition precedents of it ﬂhligation to purchase NovAtel

equipment, or failing that, t« @y liquidated damages, Dataphon is

not entitled to rely upon mon-occurrence of that condition

precedent because Dataph irevented the non-occurrence.

Specifically, Plaintiff argu that Dataphon prevented the non-
occurrence of condition precH _;by selling the FCC's permit to

U.S. Cellular. Plaintiff colifends that Defendants cannot avoid




their liability under the lic ated damages provision by selling

the FCC's permit.
Plaintiff also argues th#t the letter agreement was not an

"agreement to agree." Although various loan documents had to be

executed between the parti after the loan commitment was

executed, Plaintiff contends- : the loan commitment was still a

binding contract. Plainti contends that the courts have

concluded that loan commitmers ire binding contracts despite the

fact that the execution of a1 documents is required. In

addition, Plaintiff contendsithat Defendants should be estopped

from c¢laiming they did not " a binding financial commitment
since Dataphon relied upon % ‘eommitment to obtain its permit

from the FCC. Furthermore, aintiff argues that the alleged

expiration of the loan comm nt does not in any way affect
Dataphon's contractual obligu#lifons. Plaintiff contends that the

letter agreement was supporte - consideration and therefore did

not lack mutuality of oblig i a8 asserted by Defendants.
Under Oklahoma and Calif a law, contract interpretation is

a question of law for the ca % Ferrell Constr. Co., Inc. V.

Rugsell Creek Coal Co., 645 P, lﬂDS, 1007 (Okla. 1982); Garcia v.

Truck Insurance Exchange, Gﬂﬂ ,3d 1100 (Cal. 1984). A condition

precedent is one which calls - =-t;j:ue.performance of some act or the

happening of some event aftex ﬂbnntract is entered into and the

@ brief, it is uncertain from the
or California governs this case.
mining Defendants' motion, the

?As noted by Plaintiff
record whether the law of Ok
Therefore, for purposes of
Court has relied upon both




performance or happening of Bich its obligations are made to

depend. Rollins v. Ra 300 Okla. 192, 191 P.2d 934, 937
(1948); Platt Pacific, Inc. . . gon, 6 Cal. 4th 307, 862 P.2d
158, 161-162, 24 Cal. Rptr. 2 7, 600 (1993). 1In this regard, a
condition precedent is a con@ n which must be satisfied before
the obligation under the ca it becomes due. 3A Corbin on
Contracts, § 628 (1960). |

Upon review of the letd . agreement, the Court finds that
Dataphon's construction and“ i'i_:_l':"at:ian of a cellular telephone
system and NovAtel's advancefi of loans proceeds were condition
precedents to Dataphon's ob; ﬁion to either purchase NovAtel
equipment or pay liquidated dal :ﬁ. Such condition precedents are
expressed in paragraph 5 of ¢ f#tter agreement wherein it states
"[tlhe system[s] to be const# m E using proceeds of the loan
must utilize cellular syaﬁf guipment and ancillary equipment
and services supplied by Naghtel." Moreover, the condition

precedent of constructing a ular telephone system is expressed

in paragraph 5 wherein it st 8- " [should youl fail to purchase

NovAtel equipment in connecti wiéh the construction of a system
listed on Schedule A." Notw hﬁtanding paragraph 5, the Court,
from a review of the letter ay "ant as a whole, concludes that it
was the parties' intention :ﬁt NovAtel equipment was to be
utilized in a cellular telemi system that was constructed and
operated with the 1loan pra@ provided by NovAtel and that
Dataphon's construction and  rﬁtion of a cellular telephone

system and NovAtel's advancemgnt of funds for that system were




condition precedents to Datap B obligation to purchase NovAtel
equipment.

The undisputed eviden reveals that Dataphon did not
construct or operate a cellul lephone system as its successor
in interest sold the FCC's ﬁae to U.S. Cellular. It also
reveals that NovAtel did not g ﬁm any loan proceeds to Dataphon.
Hence, the condition preceda; . $or either purchasing NovAtel's

equipment or paying liguidatir &mages did not occur. Dataphon's

performance under the letter ement was therefore discharged.

The Court rejects Plaint # argument that Defendants cannot

rely upon the failure of eondition precedents to avoid

liability because Datapheﬁ vented their occurrence by
transferring the license. At .jtime the license-was transferred
to U.S. Cellular, the loan G@ ent had expired by its express
terms. The loan commitment 3 therefore no longer effective or
enforceable. Moreover, the . r agreement did not in any manner

prohibit the transfer or assig of the FCC's license to a third

party.

Even if Dataphon's const tion and operation of a cellular
telephone system and NovAte rancement of loan proceeds were
not condition precedents, urt finds that the liquidated
damages provision in paragra gtill unenforceable. The Court
concurs with Defendants that tter agreement between Dataphon
and NovAtel is an "agreement ee." Although Plaintiff argues
that the essential terms of ¥ties' agreement are present in

the letter agreement, the Co cludes otherwise. The terms of




the loan, set forth in paragrapli 4, are prefaced with the language

"[als presently envisioned." With this language and the language

of paragraph 6 requiring the P& ties to "enter into all necessary

agreements reasonably'require&

NovAtel and typically required by
NovAtel in connection with simifar transactions," the Court finds
that the parties had not reatlipd a definite agreement as to the

terms of the loan and had intetifled to conduct further negotiations

in regard thereto.

For an enforceable contpyi to exist, the parties must agree

to its essential and material ¥ms. Eckles v. Sharman, 548 F.2d

905, 909 (10th Cir. 1977) (inte¥preting California law); Sarber v.

Harrig, 368 P.2d 93, 96 (Okl 1962)}. With the absence of an
agreement on so important a ification as the basic terms of a
loan agreement, the Court fiﬁﬂ@ that the letter agreement was an
unenforceable "agreement to aﬁ%&a." ‘

Plaintiff argues that ﬂﬁﬁ@nﬂants are estopped from claiming

that Dataphon did not hav&fﬁ# binding letter agreement since

Dataphon relied upon the lette
the FCC. Plaintiff conte ‘that under both Oklahoma and
California law, one who acc&ﬁﬁh-th& benefits of a contract must

assume or bear its burdens. 5%{, t.0ocal Fed. Sav. & Loan Ass'n V.

Burkhalter, 735 P.2d 1202, 1386 (Okla.Ct.App. 1987); Halperin v.

973, 222 Cal. Rptr. 350, 354 (1986).

Raville, 176 Cal. App. 3d 765,

Because Dataphon accepted the enefits of the letter agreement by

relying upon it in the FCC plication, Plaintiff argues that

Defendants cannot escape its liability under the letter agreement.

8




The Court finds Plainti£ 3. argument unavailing. Equitable

estoppel is not applicable tx is case as there is no evidence
that Plaintiff was misled to injury. An essential element of

estoppel is that the party in it must have been misled to its

injury. Moss v. Underwriter joxt, 12 Cal. 2d 266, 83 P.2d 503,

506 (1938); Wigel v. Terhune, p.2d 286, 290 (Okla. 1949). 1In
the instant case, NovAtel was ‘injured because no loan proceeds

were ever provided to Dataphon in connection with the loan

commitment. NovAtel

gimp mitted the loan proceeds to
Dataphon. Moreover, the Cou ds that Dataphon did not accept
the primary benefit of the commitment, which was the loan

proceeds. As Dataphon did n spt the loan proceeds, the Court

finds that Defendants are ;&ﬂtopped. to challenge the non-
enforceability of the letter
Plaintiff states in itsf onse brief that if Defendants'

motion for summary Jjudgment " not denied, then it requests,

pursuant to Fed.R.Civ.P. 5 a continuance of the ruling on
Defendants' motion until d& ry is completed. The Court,
however, finds that Plainti not entitled to relief under Rule
56(f) as Plaintiff has not py@ffered an affidavit which complies

with Rule 56(f). ce, Fed. ¢.Pp. 56(f).? Although Plaintiff

3red.R.Civ.P. 56(f) pr in pertinent part:

n the affidavits of a
tion that the party

d present by affidavit

Justify the party's

may refuse the

Should it appear
party opposing
cannot for reason
facts essential
opposition, the
application for jw




has attached to its response3§ f an affidavit of Kathryn Heath,

wherein she states that Pl £ has not had opportunity to
conduct discovery, Ms. Heath'ﬁ iiﬁo state in that affidavit that
she is an emplovee or offic Alberta. Ms. Heath only states
that at all times relevant 8 action, she was employed by
NovAtel. Plaintiff has the v not proffered "affidavits of a
party" as regquired by Rule :f).4 Moreover, to invoke the
protection of Rule 56 (f), the party must state with specificity how
"the desired time would enab; ..:e party]l to meet its burden in

opposing summary judgment. Pasternak v. Lear Petroleum

Exploration, Inc,, 790 F.2d 33 (10th Cir. 1986} . Rule 56 (f)

may not be invoked by the ¢ assertion that discovery is
incomplete or that ,‘zapnacif:i.r.;_'E tg necessary tO oppese summary
judgment are unavailable. Lﬁ; the instant case, Plaintiff has
not stated with specificity hi additional time would enable it
to rebut Defendants' assertiq ff'no genuine issue of fact.

In any event, the Cour nds that relief under Rule 56 (f)
is not appropriate as the qué n before the Court is one of law
rather than fact. Further dimBiovery relating to possible factual
igsues is unnecessary.

Based upon the foregoing i Motion of Defendants for Summary

where an attorney of a party has
it for purpcses of Rule 56 (f).

4The Court is aware of
been permitted to file an i

Resolution Trust Corp. V. idge Associates, Inc., 22 F.3d
1198, 1204 (1st Cir. 1994) urt, however, has been unable to
find cases where a nonpari ess' affidavit has been found

56 (f); particularly, when that
{rst hand knowledge of why facts
n cannot be presented.

sufficient for purposes of
nonparty witness does not h
esgential to a party's oppo




Judgment (Docket Entry #1 " GRANTED. Judgment shall issue

"l

MICHAEL BURRAGE
UNITED STATES DISTRICT JUDGE

forthwith,
T«\.
Entered this _ 28 day
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IN THE UNITED STATES DISTRICT COURT FOR THE
- r T

NORTHERN DISTRICT OF OKLAHOMA S S W

475342 ALBERTA LTD., an
Alberta corporation,
Plaintiff, I.ORTHIERN DISTRICT

vs. Case No. 95-C-174-BU

DATAPHON CELLULAR PARTNERSHIP -
and JOHN F. KANE,

i e o e e )

paTe_SEP 2 9 1995

Defendants.

E D

SEP 2 8199

Fllchard M. Lawrence,
S. DISTRICT CO

F OKIA

ENTERED ON DOCKET

J

This matter came befo#ﬁn the Court upon the motion of
Defendants, Dataphon Cellularl?artnership and John F. Kane, for
summary Jjudgment pursuant to. Rule 56, Fed.R.Civ.P. The issues
having been duly considered and rendered a decision having been
duly rendered,

IT IS HEREBY CRDERED AND ADJUDGED that judgment is entered in
favor of Defendants, Dataphon (e@llular Partnership and John F. Kane
and against Plaintiff, 475342 h}bﬁrta Ltd., an Alberta corporation,

and that Defendants are entit . to recover their costs of action

against Plaintiff.

DATED at Tulsa, Oklahoma, thiﬂ day of September, 1995.

- Wihe! P

MICHAEL BURRAGE
UNITED STATES DISTRICT DGE



IN THE UNITED STAT
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475342 ALBERTA LTD., an
Alberta corporation,
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vs.

CONSTITUTION CELLULAR and
JOHN B. KANE,

Defendants.
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Defendants, Constitution Ce

judgment pursuant to Rule 56,
the reco

submissions and

determination.

In the late 1980s, the Fet

to hold lotteries to award

cellular telephone systems

throughout the United States.

lotteries, applicants had to
gualifications to construct

demonstrate their

required to show that they :

qualified lender or that the
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On or about July 6, 1%
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operate a system for one year.

gualifications,
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DATE e

"the Court upon the moticn of

ar and Jchn B. Kane, for sgsummary

Based upon the parties'

herein, the Court makes its

al Communications Commission began

rights to construct and operate

Rural Service Areas ("RSAs")

In order to be eligible for such

hlish, inter alia, their financial

To

applicants were

d a financial commitment from a

ad personal or internal financial

the necessary financing.
Constitution Cellular

a letter agreement with NovAtel



Communications, Ltd. ("NovAtel®"). The letter agreement was
executed on behalf of Constitution by Defendant, John B. Kane
("Kane"). In the agreement, NovAtel committed to lcan Constitution
$1,000,000.00, to be used for the purpose of constructing and
operating for one year cellular radio telephone systems in one or
more of the RSAs listed in schedule attached to the letter
agreement.

Paragraph five of the letter agreement provided as follows:

The system[s] to be constructed using the proceeds of the

loan we have committed to providing herein must utilize

cellular system equipment and ancillary equipment and

services supplied by NovAtel. Should you refer to this

commitment in any filing ot application presented to the

FCC in connection with one of the proposed systems listed

on Schedule A, and fail te purchase NovAtel equipment in

connection with the construction of a system listed on

Schedule A, there shall become immediately due and

payable from applicant to NovAtel a fee of U.S.

$100,000.00 in liquidated damages.

Constitution attached the letter agreement to its application
seeking to construct and to operate a cellular telephone system in

the California-3 RSA. Based upon its application, Constitution was

awarded a permit to construet and operate a cellular telephone

system in the California-3“RBA by the FCC. Constitution's

assignee, Alpine CA-3 L.P., 'genstructed the cellular telephone
system for the California-3 RS8A. However, neither Constitution nor
its assignee borrowed any ﬁﬁmﬂy from NovAtel under the letter
agreement . In addition, neither Constitution nor its assignee
purchased any equipment from'ﬂﬁvhtel to construct and operate the
cellular telephone system in the California-3 RSA.

Plaintiff, 475342 Alberta Ltd. ("Alberta"), succeeded to the



A

contractual rights of NovAtel under the letter agreement with
Constitution. On February 27; 1995, Alberta filed this diversity
action against Constitution aﬁdiKane alleging theories of breach of
contract and unjust enrichm@ﬁﬁ. Alberta seeks $100,000.00 in
liquidated damages for the fallure of Constitution to purchase
NovAtel eguipment pursuant.:#p paragraph five of the letter
agreement . |

In their motion, Defendghﬁs assert that the letter agreement
between NovAtel and Constiﬁﬁéj@n consisted of two components,
namely, NovAtel's commitment ﬁ6 lend up to $1,000,000.00 for the
construction and operation ofla cellular telephone system for one
year for which NovAtel would #&ﬁeive a $1.00 commitment fee, and a
proposal by NovAtel to se11: Constitution cellular telephone
equipment after the occurrﬂﬁﬁﬁ 0f certain condition precedents.
According to Defendants, one o©f those condition precedents was
Constitution's ability to 'ﬁﬁnatruct and operate a cellular
telephone system for one ?@ar for an amount not exceeding
$1,000,000.00. Defendants arﬁﬁm that the evidence reveals that the
cost of constructing and —operating the California-3 RSA
considerably exceeded $1,000,ﬁ$@.00 and that Pefendants eventually
had to obtain the funding fanfthe cost of the cellular telephone
system from a source other ﬁﬁ@n NovAtel. Because the cost of

constructing and operating th#ﬁ&allular telephone system exceeded

$1,000,000.00, Defendants assert that Constitution was excused from

performing its obligation to purchase cellular telephone equipment

from NovAtel. Consequently, endants contend that they are not



required under paragraph five to pay liguidated damages based upon
a failure to purchase such egquipment from NovAtel.

However, even if the construction and operation of a cellular
telephone system for $1,000,00ﬁ.00 were not a condition precedent
of the letter agreement, Defendants argue that the liquidated
damages provision is not enforceable because the letter agreement
was an "agreement to agree." Defendants assert that paragraph Six
of the letter agreement reguired the parties to reach further
agreement regarding applicable loan documents. Because further
agreement as to the various loan documents was necessary,
Defendants contend the letter agreement was an incomplete and
unenforceable "agreement to agfee."

In response, Plaintiff argues that the construction and
operation of the cellular telephone system for an amount less than
$1,000,000.00 was not a condition precedent to Defendants'
obligation to purchase NovAtel equipment and, failing that, to pay
liquidated damages. Plaintiff ﬁﬂserts that while paragraph four of
the letter agreement stated that the amount NovAtel committed to
lend to Constitution was baﬂﬁa;upon Constitution's estimation of
the funds which would be reguired to construct and operate a
cellular telephone system for one year, such paragraph did not in
any way express or imply that Constitution's obligation to pay
liquidated damages for failure to purchase NovAtel's equipment was
conditioned upon Constitution’'s ability to construct and operate a
cellular telephone system at & cost not exceeding $1,000,000.00.

According to Plaintiff, the letter agreement stated in no uncertain



terms that if Constitution feferred to Plaintiff's £financial
commitment in its applicatiom to the FCC and received the FCC's
authorization to construct a cellular system but then failed to
purchase NovAtel equipment, Constitution was responsible for
payment of liquidated damages,

Plaintiff also argues that the letter agreement was not an
"agreement to agree." Although various loan documents had to be
executed between the parties after the loan commitment was
executed, Plaintiff contends ﬁhat the loan commitment was still a
binding contract. Plaintiff  contends that the c¢ourts have
concluded that loan commitm&né# are binding contracts despite the
fact that the execution of loan documents is required. In
addition, Plaintiff contends that Constitution should be estopped
from claiming that it did not;ﬁave a binding financial commitment
since it relied upon that commitment to obtain its permit from the
FCC.

Under Oklahoma and Caliqumia law, contract interpretation is

a question of law for the courts.! Ferrell Constr. Co., Inc. v.
Russell Creek Coal Co., 645 P.2d 1005, 1007 (Okla. 1982); Garcia v.
Truck Insurance Exchange, 682'§_Ed 1100 (Cal. 1984). A condition
precedent is one which calls fﬁr'the performance of some act or the
happening of some event after;ﬁhm contract is entered into and the

performance or happening of which its obligations are made to

'As noted by Plaintiff in itas brief, it is uncertain from the
record whether the law of Okla A or California governs this case.
Therefore, for purposes of determining Defendants' motion, the
Court has relied upon both states' laws.

5



depend. Rolling v. Ravhill, 200 Okla. 192, 191 P.2d 934, 937

(1948) ; Platt Pacific, Inc. v, Andelson, 6 Cal. 4th 307, 862 P.2d
158, 161-162, 24 Cal. Rptr. 24 597, 600 (1993). 1In this regard, a

condition precedent is a condition which must be satisfied before
the obligation under the ccntxact becomes due. 3A Corbin on
Contracts, § 628 (1960}.

Upon review of the letter agreement, the Court finds that
Constitution's construction anﬂ operation of a cellular telephone
system in an amount not to mxceed'sl,ooo,ooo.oo and Novatel's
advancement of loans proceede were condition precedents to
Constitution's obligation to either purchase NovAtel equipment or
pay liquidated damages. Such'ﬂgnditions precedents are expressed
in paragraph 5 of the letter #greement wherein it states "[t]he
system([s] to be constructed_u&iﬁg proceeds of the leocan . . . must
utilize cellular system equipment and ancillary equipment and
services supplied by NovAtel" and "fail to purchase NovAtel
equipment in connection with the construction of a system listed
on Schedule A." Notwithstanding paragraph 5, the Court, from a
review of the letter agreement as a whole, including the next to
last unnumbered paragraph, concludes that it was the parties'
intention that NovAtel equipmﬁnﬁ was to be utilized in a cellular
telephone system that was congtructed and operated with the loan
proceeds provided by NovAtel and that Constitution's construction
and operation of a cellular telephone system in an amount not in
excess of $1,000,000.00 and Nqﬁﬁxel's advancement of funds for that

system were condition precedentg to Constitution's obligation to



purchase NovAtel equipment.

The undisputed testimonial and documentary evidence
submitted by Defendants reveals that the amount required to
construct and operate the cellular telephone system in California-3
RSA for one vyear exceeded $1,000,000.00.°2 ihe testimonial
evidence also shows that NovAtel did not provide any loan proceeds
to Constitution under the letﬁer agreement.® Consequently, the
condition precedents for either purchasing NovAtel's equipment or
paying 1liquidating damages did not occur. Constitution's
performance under the letter agreement was therefore discharged.

Even if Constitution's construction and operation of a
cellular telephone system in an amount not to exceed $1,000,000.00

and NovAtel's advancement of loan proceeds were not condition

2plaintiff attempts to dispute Defendants' evidence through
the affidavit testimony of Kathryn Heath. In paragraph 9 of the
affidavit, Ms. Heath states that based upon her experience in the
industry, Constitution could have constructed the system for less
than $1,000,000.00. The Court, however, has not. considered this
evidence in determining Defendants' motion since such evidence
would not be admissible at trial. See, Zampos v. United States
Smelling & Refining Min. Co., 206 F.2d 171, 174 (10th Cir. 1953);
see generally, 10A C. Wright, A. Miller & M. Kane, Federal Practice
and Procedure, § 2721 (1983). There is no foundation laid in Ms.
Heath's affidavit to establish her experience in the industry or
her personal knowledge as to gonstruction and operation costs of a
system. In any event, the Court further finds that such testimony
does not defeat summary judgment because Ms. Heath's testimony does
not refute Defendants' evidence that the system was, in fact,
constructed and operated for one year at an amount in excess of
$1,000,000.00.

3plaintiff again attempt# to dispute Defendants' evidence
through Ms. Heath's affidavit. In her affidavit, Ms. Heath states
that "[ulpon information and belief, NovAtel did not refuse
additional funding that was reasonably required." The Court,
however, has not considered -this evidence as it would not be
admissible at trial because the information is not within the
personal knowledge of Ms. Heath. Zampos, 206 F.2d at 174.

7



precedents, the Court finds that the liguidated damages provision
in paragraph five is still unanforceable. The Court concurs with
Defendants that the letter agreement between Constitution and
NovAtel is an "agreement to agree." Although Plaintiff argues that
the eassential terms of the parties' agreement are present in the
letter agreement, the Court concludes otherwise. The terms of the
loan, set forth in paragraph four, are prefaced with the language
"[a]ls presently envigioned."” With this language and the language
of paragraph 6 requiring the parties to "enter into all necessary
agreements reasonably required by NovAtel and typically required by
NovAtel in connection with aimilar transactions," the Court finds
that the parties had not reached a definite agreement as to the
terms of the loan and had intended to conduct further negotiations
in regard thereto.

For an enforceable contract to exist, the parties must agree

to its essential and material terms. Eckles v. Sharman, 548 F.2d

905, 909 (10oth Cir. 1977} (interpreting California law); Sarber v.
Harrig, 368 P.2d 93, 96 (Okla. 1962). With the absence of an
agreement on so important a specification as the basic terms of a
loan agreement, the Court finds that the letter agreement was an
unenforceable "agreement to agree."

Plaintiff argues that Defendants are estopped from claiming
that Constitution did not have a binding letter agreement since
Constitution relied upon the letter agreement in its application
pefore the FCC. Plaintiff contends that under both Oklahoma and

California law, one who accepts the benefits of a contract must



assume or bear its burdens. See, Local Fed. Sav. & Loan Ass'n v,

Burkhalter, 735 P.2d4 1202, 1205 (Okla.Ct.App. 1987); Halperin v.

Raville, 176 Cal. App. 3d 765, 773, 222 Cal. Rptr. 350, 354 (1986).
Because Constitution accepted the benefits of the letter agreement
by relying upon it in the FCC application, Plaintiff argues that
Defendants cannot escape itsg liability under the letter agreement.

The Court finds Plaintiff's argument unavailing. Equitable
estoppel 1s not applicable to this case as there is no evidence
that Plaintiff was misled to ite injury. An essential element of
estoppel is that the party invoking it must have been misled to its

injury. Moss v. Underwriters' Report, 12 Cal. 2d 266, 83 P.2d 503,

506 (1938); Wisel v. Terhune, 204 P.2d 286, 290 {(Okla. 1%49). 1In

the instant case, NovAtel was not injured because no loan proceeds
were ever provided to Constitution in connection with the lecan
commitment. NovAtel simply committed the loan proceeds to
Constitution. Moreover, the Court finds that Constitution did not
accept the primary benefit of the loan commitment, which was the
loan proceeds. As Constitution did not accept the loan proceeds,
the Court finds that Defendants are not estopped to challenge the
non-enforceability of the letter agreement.

Plaintiff requests, pursuant to Fed.R.Civ.P. 56(f), a
continuance of the ruling on Defendants' motion until discovery is
completed to allow Plaintiff to rebut the testimonial evidence set
forth in the affidavit of Mr. Kearney. The Court, however, finds
that Plaintiff is not entitled to relief under Rule 56(f) as

Plaintiff has not proffered an affidavit which complies with Rule



56(f). See, Fed.R.Civ.P. 56(f).%* Although Plaintiff has attached
to its response brief an affidavit of Kathryn Heath, wherein she
states that Plaintiff has not had opportunity to conduct discovery,
Ms. Heath fails to state in that affidavit that she is an employee
or officer of Alberta. Ms. Heath only states that at all times
relevant to this action, she was employed by NovAtel. Plaintiff
has therefore not proffered "affidavits of a party" as required by
Rule 56 (f).° Moreover, to invoke the protection of Rule 56 (f), the
party must state with specificity how “the desired time would
enable [the party]l] to meet its burden in opposing summary
judgment ." Pasternak v. Lear Petroleum Exploration, Inc., 790 F.2d
828, 833 (10th Cir. 1986). Rule 56(f) may not be invoked by the
mere assertion that discovery is incomplete or that specific facts
necessary to oppose summary judgment are unavailable. Id. In the
instant case, Plaintiff has not stated with specificity how the
additional time would enable it to rebut Defendants' assertions of

no genuine issue of fact.

‘Fed.R.Civ.P. 56(f) provides in pertinent part:

Should it appear from the affidavits of a
party opposing the motion that the party
cannot for reasons stated present by affidavit
facts essential to justify the party's
opposition, the court may refuse the
application for judgment.

3The Court is aware of cases where an attorney of a party has
been permitted to file an affidavit for purposes of Rule 56(f).
Regolution Trust Corp. v. North Bridge Associates, Inc., 22 F.3d
1198, 1204 (1st Cir. 1994). The Court, however, has been unable to
find cases where a nonparty witness' affidavit has been sufficient
for purposes of Rule 56(f); particularly, when that nonparty
witness does not have first hand knowledge of why facts essential
to a party's opposition cannot be presented.

10



Based upon the foregoing, the Motion of Defendants for

Summary Judgment (Docket Entry #11) is GRANTED. Judgment shall

iggue forthwith.
e

Entered this 52 3 day of September, 1995,

MICHAEL BURRAGE
UNITED STATES DISTRICT JUDGE

11



NORTHERN DISTRICT OF OKLAHOMA

475342 ALBERTA LTD., an
Alberta corpocration,

Plaintiff,

Vs, Case No. 95-C-175-BU L

CONSTITUTION CELLULAR and
JOHN B. KANE,

Defendants.

ENTERED ON DOCKET

oare (SEP 20 888

J MENT

This matter came before the Court upon the motion of
Defendants, Constitution Cellular and John B. Kane, for summary
judgment pursuant to Rule 56, Fed.R.Civ.P. The issues having been
duly considered and rendered a decision having been duly rendered,

IT IS HEREBY ORDERED AND ADJUDGED that judgment is entered in
favor of Defendants, Constitution Cellular and John B. Kane and
against Plaintiff, 475342 Alberta Ltd., an Alberta corporation, and
that Defendants are entitled to recover their costs of action
against Plaintiff.

e
DATED at Tulsa, Oklahoma, this Q& day of September, 1995.

| choe fomage

MICHAEIL BURRAGE
UNITED STATES DISTRICT J GE




IN THE UNITED STATES DISTRICT COURT SEP
FOR THE NORTHERN DISTRICT OF OKLAHOMA EP 29 1995

Richard M. Lawrence, Court'Clerk

DONNIE LEWAYNE FOX, U.S. DISTRICT COURT

Plaintiff,

vs. No. 93-C-1150-B //

STANLEY GLANZ, BT
ENTERED ON DOCKE
SEP 2 9 193

Defendant.

DATE
ORDER

This matter comes before the Court on Defendant's Motion for
Sanctions (docket #29) and request for order of dismissal for
failure to obey the Order of this Court entered on September 1,
1995.

On September 1, 1995, this Court held a case management
conference. Because this case had been pending for twenty-one
months without any noticeable progress, the Court decided that it
was time to try this case and enter a decision on the merits. The
Court then set the case for a non-jury trial beginning on October
2, 1995, and ordered the parties (1) to exchange witness lists by
September 8, 1995; (2) to exchange exhibits by September 25, 1995;
and (3) to file a joint pretrial order, trial briefs, and proposed
findings of fact and conclusions of law by September 27, 1994. As
of the date of this order, Plaintiff's attorney, Brian Duke, has
yet to submit any of the above mentioned pleadings. Mr. Duke has
failed to respond to any of the telephone messages which defense
counsel has left with his law office. (Motion for Sanction, at 2.}

In response to a telephone call by Howard Overton, deputy clerk, on



September 28, 1995, Mr. Duke offered no explanation for his failure
to comply with the September 1, 1995 Order. He mentioned that he
has not been able to locate his client and that he plans to appear
at docket call on Monday October 2, 1995, and request a
continuance.

While dismissal for failure to prosecute is a harsh sanction,
the Court finds it appropriate in this action where the Court
warned the parties in advance that this case would be tried to the
Court on October 2, 1995, or dispmissed. See Fed. R. Civ. P. 41 (b)?
Mr. Duke has ignored this Court's warnings. He has informed the
Court he has no intention to begin trial on Monday and comply with
Court's September 1, 1995 Order. Accordingly, this action is
hereby dismissed with prejudice for failure to prosecute.
Defendant's motion for sanction (docket #29) is hereby granted.

SO ORDERED THIS Z 9 ~ day of S?fo lembe, , 1995.

THOMAS R. BRETT, Chief Judg
UNITED STATES DISTRICT CO

'Rule 41(b) vests the district courts with discretion to
dismiss an action "[flor failure of the plaintiff to prosecute or
to comply with . . . any order of court." Fed. R. Civ. P. 41(b}.

2



UNITED STATES DISTRICT COURT FOR THE SEp
NORTHERN DISTRICT OF OKLAHOMA 2 8 1995

Yichard g, ¢
. a“’f’encer
us. DisTRiIcT cgﬂ'-'ﬂ”fTC!erk

UNITED STATES OF AMERICA,

Plaintiff,
ENTERED ON Doz ™

PATE —ge0 2 01005

VS.

PATRICK C. RODERICK:; REGINA A.
RODERICK; CITY OF BROKEN
ARROW, Oklahoma;COUNTY
TREASURER, Tulsa County, Oklahoma;
BOARD OF COUNTY
COMMISSIONERS, Tulsa County,

Oklahoma, Civil Case No. 95-C 302B

e i i i T S N I W WL N S

Defendants.

JUDGMENT OF FORECLOSURE

This matter comes on for consideration this 2 g day of Se 0 ‘)L ,
[

1995. The Plaintiff appears by Stephen C. Lewis, United States Attorney for the Northern
District of Oklahoma, through Loretta F. Radford, Assistant United States Attorney; the
Defendants, COUNTY TREASURER, Tulsa County, Oklahoma, and BOARD OF COUNTY
COMMISSIONERS, Tulsa County, Oklahoma, appear not having claimed no interest in the
subject property; the Defendant, CITY OF BROKEN ARROW, Oklahoma, appears by
Michael R. Vanderburg, City Attorney; the Defendant, RECEIVABLES MANAGEMENT,
INC. appears not having previously filed its disclaimer; and the Defendants, PATRICK C. i
RODERICK and REGINA A. RODERICK, appear not, but make default.
The Court being fully advised and having examined the court file finds that the
Defendants, PATRICK C. RODERICK and REGINA A. RODERICK, are husband and
wife.
NOTE: THIS ORDER IS TO BE MAILLG
BY MOVANT TO ALL CCiJRSEL AND

PRO SE LITIGANTS IM/AEDIATELY.
UPON RECEIPT.



The Court being fully advised and having examined the court file finds that the
Defendants, PATRICK C. RODERICK and REGINA A. RODERICK, were each served
with process as evidenced by the U.S. Marshal service; and that the Defendant, CITY OF
BROKEN ARROW, Oklahoma, acknowledged receipt of Summons and Complaint via
certified mail on April 3, 1995,

It appears that the Defendants, COUNTY TREASURER, Tulsa County,
Oklahoma, and BOARD OF COUNTY COMMISSIONERS, Tulsa County, Oklahoma, filed
their Answer on April 18, 1995; that the Defendant, CITY OF BROKEN ARROW,
Oklahoma, filed its Answer on July 25, 1995; that the Defendant, RECEIVABLES
MANAGEMENT, INC., filed its Disclaimer on May 24, 1995; and that the Defendants,
PATRICK C. RODERICK and REGINA A. RODERICK, have failed to answer and their
default has therefore been entered by the Clerk of this Court.

The Court further finds that this is a suit based upon a certain mortgage note
and for foreclosure of a mortgage securing said mortgage note upon the following described
real property located in Tulsa County, Oklahoma, within the Northern Judicial District of
Oklahoma:

Lot Eighty-eight (88), Block Four (4), SOUTHBROOK III, an

Addition in the City of Broken Arrow, Tulsa County, State of

Oklahoma, according to the recorded Plat No. 4443,

The Court further finds that on April 8, 1987, the Defendants, PATRICK C.
RODERICK and REGINA A. RODERICK, executed and delivered to COMMONWEALTH
MORTGAGE COMPANY OF AMERICA, L.P. A LIMITED PARTNERSHIP their

mortgage note in the amount of $76,867.00, payable in monthly installments, with interest

thereon at the rate of ten percent (10%) per annum.



The Court further finds that as security for the payment of the above-
described note, the Defendants, PATRICK C. RODERICK and REGINA A. RODERICK,
husband and wife, executed and delivered to COMMONWEALTH MORTGAGE
COMPANY OF AMERICA, L.P., LIMITED PARTNERSHIP a mortgage dated April 8,
1987, covering the above-described property. Said mortgage was recorded on April 15,
1987, in Book 5015, Page 2232, in the records of Tulsa County, Oklahoma.

The Court further finds that on November 8, 1989, COMMONWEALTH
MORTGAGE COMPANY OF AMERICA, L.P., LIMITED PARTNERSHIP assigned the
above-described mortgage note and mortgage to the SECRETARY OF HOUSING AND
URBAN DEVELOPMENT OF WASHINGTON, D.C., his successors and assigns. This
Assignment of Mortgage was recorded on February 12, 1990, in Book 5235, Page 1723, in
the records of Tulsa County, Oklahoma.

The Court further finds that on October 1, 1989, the Defendants, PATRICK
C. RODERICK and REGINA A. RODERICK, entered into an agreement with the Plaintiff
lowering the amount of the monthly installments due under the note in exchange for the
Plaintiff’s forbearance of its right to foreclose. A superseding agreement was reached
between these same parties on May 1, 1991.

The Court further finds that the Defendants, PATRICK C. RODERICK and
REGINA A. RODERICK, made default under the terms of the aforesaid note and mortgage,
as well as the terms and conditions of the forbearance agreements, by reason of their failure
to make the monthly installments due thereon, which default has continued, and that by
reason thereof the Defendants, PATRICK C. RODERICK and REGINA A. RODERICK, are

indebted to the Plaintiff in the principal sum of $125,687.76, plus interest at the rate of 10



percent per annum from January 1, 1995 until judgment, plus interest thereafter at the legal
rate until fully paid, and the costs of this action.

The Court further finds that the Defendant, CITY OF BROKEN ARROW,
Oklahoma, has no right, title, or interest in the subject real property except insofar as it is
the lawful holder of certain easements as shown on the duly recorded plat.

The Court further finds that the Defendants, PATRICK C. RODERICK and
REGINA A. RODERICK, are in default, and have no right, title or interest in the subject
real property.

The Court further finds that the Defendant, RECEIVABLES
MANAGEMENT, INC., disclaims any right tile or interest in the subject real property.

The Court further finds that the Defendants, COUNTY TREASURER, Tulsa
County, Oklahoma and BOARD OF COUNTY COMMISSIONERS, Tulsa County,
Oklahoma, claim no right, title or interest in the subject real property.

The Court further finds that pursuant to 12 U.S.C. 1710(1) there shall be no
right of redemption (including in all instances any right to possession based upon any right of
redemption) in the mortgagor or any other person subsequent to the foreclosure sale.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the
Plaintiff, the United States of America, acting on behalf of the Secretary of Housing and
Urban Development, have and recover judgment against the Defendants, PATRICK C.
RODERICK and REGINA A. RODERICK, in the principal sum of $125,687.76, plus
interest at the rate of 10 percent per annum from January 1, 1995 until judgment, plus
interest thereafter at the current legal rate of 7§ *2, percent per annum until paid, plus the

costs of this action, plus any additional sums advanced or to be advanced or expended during



this foreclosure action by Plaintiff for taxes, insurance, abstracting, or sums for the
preservation of the subject property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, CITY OF BROKEN ARROW, Oklahoma, has no right, title or interest in the
subject property except insofar as it is the lawful holder of certain easements as shown on the
duly recorded plat.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendants, RECEIVABLES MANAGEMENT, INC., PATRICK C. RODERICK, REGINA
A. RODERICK, COUNTY TREASURER, Tulsa County, Oklahoma and BOARD OF
COUNTY COMMISSIONERS, Tulsa County, Oklahoma, have no right, title, or interest in
the subject real property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that upon
the failure of said Defendants, PATRICK C. RODERICK and REGINA A. RODERICK, to
satisfy the money judgment of the Plaintiff herein, an Order of Sale shall be issued to the
United States Marshal for the Northern District of Oklahoma, commanding him to advertise
and sell according to Plaintiff’s election with or without appraisement the real property
involved herein and apply the proceeds of the sale as follows:

First:

In payment of the costs of this action accrued and accruing

incurred by the Plaintiff, including the costs of sale of said

real property,



Second:

In payment of the judgment rendered herein in favor of the

Plaintiff;

The surplus from said sale, if any, shall be deposited with the Clerk of the Court to await
further Order of the Court.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that
pursuant to 12 U.S.C. 1710(1) there shall be no right of redemption (including in all
instances any right to possession based upon any right of redemption) in the mortgagor or
any other person subsequent to the foreclosure sale.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that from
and after the sale of the above-described real property, under and by virtue of this judgment
and decree, all of the Defendants and ali persons claiming under them since the filing of the
Complaint, be and they are forever barred and foreclosed of any right, title, interest or claim

in or to the subject real property or any part thereof.

S/ THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE

APPROVED:

STEPHEN C. LEWIS
United States Attorney

el

LORETTA F. RADFORD, OBA #14158
Assisfant United States Attorn
3460'U.S. Courthouse

Tulsa, Oklahoma 74103

(918) 581-7463



MICHAEL R. VANDERBURG, OBA #9180
City Attorney
220 South First Street
Broken Arrow, Oklahoma 74012
(918) 2
Attorney for Defendant,
City of Broken Arrow, Oklahoma

Judgment of Foreclosure
Civil Action No. 95-C 302B

LFR/1g




IN THE UNITED STATES DISTRICT COURT SEP
FOR THE NORTHERN DISTRICT OF OKLAHOMA EP 28 1995

Kichard M. Lawrence, Court Clerk

UNITED STATES OF AMERICA, Y-8 DISTRICT COURT

Plaintiff,

v. CIVIL ACTION NO. 94-C-175=B
TWELVE (12.0) ACRE TRACT
OF LAND LOCATED ON RICES
CREEK ROAD, a/k/a McBULO
ROAD, PICKENS COUNTY,

SOUTH CAROLINA, WITH ALL
BUILDINGS, APPURTENANCES,
AND IMPROVEMENTS THEREON,

E\.AH%EP 54
DATE

— Nl st i Vgl Nkt Vagtl Y Nl il Nutl ¥ el il Suut

pDefendant.

JUDGMENT OF FORFEITURE

This cause having come before this Court upon the
Stipulation for Forfeiture entered into by and between the
plaintiff, United States of America, and Mary B. Davis, Mortgagee,
and Marion Davis, her husband, for payment to the United States of
America for the equity value in the defendant real property of the
eum of Seventeen Thousand Three Hundred Nineteen and 81/100 Dollars

($17,319.81) in lieu of the defendant real property, to-wit:

REAL PROPERTY:

All that certain piece, parcel, or
tract of land 1lying, situate, and
being in the State of South
Ccarolina, County of Pickens, shown
to contain 12.00 acres, on plat
entitled, "Survey for James William
McPeek and Roselyn W. McPeek,'" dated
March 13, 1991, prepared by John C.
smith & Son, Surveyors, recorded in
the Office of the Clerk of Court for
Pickens County in Plat Boock 45 at
Page 175-A, reference to said plat



being hereby made for a more
complete, accurate, and particular
description.

Also:

An easement, right-of-way, right to
use, and right of passage for the
purpose of ingress and egress

from Rices Creek Road over and
across property of Grantor and into
property hereinabove described, said
easement extending over and across
an area designated as "25' Easement
- Gravel Drive" on plat prepared by
J.C. Smith & Son, Surveyors, dated
February 16, 1990, recorded in the
Office of the Clerk of Court for
Pickens County, South Carolina, in
Plat Book 43 at Page 67.

This is the identical property
conveyed to Mortgagors James William
McPeek and Roselyn W. McPeek named
by Deed of Mary B. Davis, and being
recorded in the Office of the Clerk
of Court for Pickens County in Deed
Book 127, at Page 86, T.M.S. F14-00-
047R.

Mary B. Davis and Marion Davis have entered into a
Stipulation for Forfeiture in this action, wherein they agree to
the payment of the sum of Seventeen Thousand Three Hundred Nineteen
and 81/100 Dollars ($17,319.81) for forfeiture by the United States

of America in lieu of the defendant real property, pursuant to 19

U.S.C. § 1613.

James William McPeek and Roselyn W. McPeek, the record
title owners of this property and the Mortgagors on the Mortgage to
Mary B. Davis, have heretofore deeded to the United States of
America all of their right, title, and interest in and to the
defendant real property to the United States of America. Said deed

2



is recorded in Book 251 at Page 154, as Instrument No. 015521, in
the office of the Register of Mesne Conveyances in Pickens County,

South Carolina, on August 19, 1994.

James William McPeek and Roselyn W. McPeek have each
heretofore executed separate Stipulations for forfeiture of the
defendant real property. The Stipulation of James William McPeek
was filed in this action on April 7, 1994, and the Stipulation of

Roselyn W. McPeek was filed on April 12, 1994.

IT IS, THEREFORE, ORDERED, ADJUDGED, AND DECREED by the
court that judgment of forfeiture be entered against the sum of
Seventeen Thousand Three Hundred Nineteen and 81/100 Dollars
($17,319.81) paid by Mary B. Davis, Mortgagee, and Marion Davis,
her husband, in lieu of the defendant real property, and that such
sum be, and it is, forfeited to the United States of America for

disposition according to law.

IT IS FURTHER ORDERED by the Court that upon entry of
Judgment of Forfeiture for the sum of Seventeen Thousand Three
Hundred Nineteen and 81/100 Dollars ($17,319.81), the defendant
real property be deeded by the United States of America, through
the United States Marshal in the district where the real property
is located, to Mary B. Davis, Mortgagee, with prejudice and without

costs.

S/ THOMAS R. BRETT

THOMAS R. BRETT, Chief Judge of the
United States District Court

3



SUBMITTED BY:

CATHERINE DEPEW HART'
Assistant United States Attorney

N:\UDD\CHOOK\FC\VANOVER3\04827



IN THE UNITED STATES DISTRICT COURT SEP 28 199

FOR THE NORTHERN DISTRICT OF OKLAHOMA

Richard M. Lawren
. ce,
U.S. DISTRICT cgrﬁu

WAYNE LEE TAYLOR,

)
)
Plaintiff, )
)
vs. ) Case No. 95-C-324-B
) :
RON CHAMPION, ) ENTEREDCﬁGDOCﬂ?T
) (P29 139 .
Defendant. ) DAIéLM S -

AMENDED ORDER_TO TRANSFER CAUSE'

The Court having examined the Petition for Writ of Habeas

Corpus which the Petitioner has filed finds as follows:

(1) That the Petitioner was convicted in Brevard County,
Titusville, Florida.

(2) That the Petitioner demands release from such custoedy and
as grounds therefore alleges he is being deprived of his liberty in
violation of rights under the Constitution of the United States.

(3) In furtherance of justice this case should be transferred
to the United States District Court for the Middle District of
Florida.

IT IS THEREFORE ORDERED:

(1) Pursuant to the authority contained in 28 U.S.C. §2241(d)
and in the exercise of discretion allocated to the Court, this
cause is hereby transferred to the United States District Court for
the Middle District of Florida for all further proceedings.

(2) The Clerk of this Court shall mail a copy of this Order to

This Order renders moot Plaintiff's Motion to Clarify (Docket
#3).

rt{Jlerk
A



e

.

the Petitioner. W

A
IT IS SO ORDERED THIS égér- DAY OF SEPTEMBER, 1995.

N A

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE



FILED

IN THE UNITED STATES DISTRICT COURT SEP 2 8 1995
FOR THE NORTHERN DISTRICT OF OKLAHOMA
ichard M. Lawrence, Court Clerk

ORTHOPEDICS, INC., t).5. DISTRICT COURT

)
)
Plaintiff, )
)
V. )] Civil Case No. 95-C-0043B
)
UNITED STATES OF AMERICA, ) Docxﬁx
) agod O8 :
Defendant. } EN“E “.);ngyﬁﬂ*
sl
Obf“:- -

QORDER
IT IS THEREFORE ORDERED AND ADJUDGED that the Stipulation Of

Dismissal entered between the plaintiff, Orthopedics, Inc., and
the defendant, the United States of America, is hereby approved

and adopted by the Court.

. al
IT IS SO ORDERED this ;Lg day of S;eg £\ , 1995,

S/ THOMAS R. BRETT

HONORABLE THOMAS R. BRETT
United States District Court
Northern District of Oklahona



IN THE UNITED STATES DISTRICT CO
FOR THE NORTHERN DISTRICT OF OKLAEI&:\I L E D

CONAGRA FERTILIZER COMPANY, d/b/a ) SEP 2 8 1995
THE CATOOSA FERTILIZER TERMINAL, a )
Nebraska corporation ) , Court Clerk
' ) Wﬁ?s‘fb‘igmggrecoum
Plaintiff, )
)
vs. ) Case No. 94-C-766-E |
)
TRUCKERS EXPRESS, INC., a Delaware )
corporation, ; ENTERED ON DOCKET
Defendant. ) DATE SEP_2. 0 1005

ORDER

The Court, upon consideration of the evidence presented at
trial, the briefs submitted, and arguments of counsel, enters the
following findings of fact and conclusions of law:

Findings of Fact

1. The ConAgra Fertilizer Company, d/b/a The Catoosa
Fertilizer Terminal, is a Nebraska corporation, with its principal
place of business located in Nebraska. ConAgra operates and does
pusiness as The Catoosa Fertilizer Terminal, which 1is located at
the port of Catoosa, Rogers county, in the state of Oklahoma.

2. Truckers Express, Inc. (TEI) is a Delaware corporation
with its principal place of business in Missoula, Montana. TEI is
a carrier engaged in interstate commerce.

3. The injury to personal property at issue in this suit
occurred in Rogers County, State of Oklahoma, located within the
Northern District of Oklahoma, and therefore venue is proper.

4. All necessary parties are properly joined in this suit.

5. The truck scales, which are the subject of this action,

are owned by the Port of Catoosa and leased to ConAgra. They were



ndump-type" scales. ConAgra is liable under the terms of the
lease for all repairs to the damaged scales and any 1loss or
diminution in their value. ConAgra has paid for all costs of
replacement of the destroyed scales.

6. ConAgra operated the truck weighing scale at the Port.
These scales may be used by the public for a fee of $5.00.

7. On May 14, 1993, TEI sent two trucks from ProQuip at the
Port to be weighed at ConAgra. Doug Garrison drove the first truck
to be weighed and Tom Gould drove the second truck.

8. The scale operator on May 14, 1993 was Dana Stratton. She
had only been employed as a gcale attendant for 6 weeks at the time
of the accident and was not experienced in the weighing of
overweight vehicles or "split weighing." When Garrison's truck was
weighed Stratton merely assisted a more experienced attendant.

9. Garrison weighed his truck by weighing the front three
axles, and then the rear axles. The truck weighed 142,380 1lbs.

10. Gould was experienced in the hauling of oversized and
overweight loads. He defines an overweight load as one which
exceeds 80,000 lbs.

11. Stratton informed Gould that the maximum capacity of the
scales was 100,000 1bs. Could's truck, unloaded, weighed
approximately 76,000 1lbs, and he was told by ProQuip that the
equipment loaded on his truck weighed approximately 100,000 1bs.

12. Gould advised Stratton that he would conduct a "split
weighing" by weighing first the front portion of his truck and then

the rear portion, so that the entirety of the truck would never be



on the scales at one time. He also advised Stratton that the
weight of the truck on the scale would not exceed the capacity of
the scale, and should not be any heavier that the previous TEI
truck.

13. When Gould weighed the rear portion of the truck, the
scale collapsed into the pit where the weighing mechanisms are
located. The truck and its load were dropped into the pit.

14. After the scale collapsed, Gould determined that the
weight of the truck and equipment was approximately 201,540 lbs,
with 116,260 lbs being loaded over the rear axles of the trailer.
Therefore, the loaded equipment weighed approximately 125,000 lbs.

15. The ConAgra scale appeared to have had all normal
repairs, maintenance and inspections suggested or recommended by
the manufacturer of the scale. The scale did not appear to have
had any design or latent defect which either caused or contributed
to the collapse. The scale collapsed as a result of the excessive
weight placed upon then.

16. Scales of the type and character which broke on May 14,
1993, commonly remain operable for 50 or more years provided they
receive proper maintenance and inspection.

17. Because of the difficulty in obtaining parts for the
replacement of the dump type scale, ConiAgra replaced it with a
platform scale. The cost of the repairs to the dump scale were at
least $20,000.00 more that the repair using a platform scale.

18. Dana Stratton has been employed by ConAgra at all times

since the collapse of the scales.



19. The actual costs associated with the repair of the
scales, including parts, labor, and incidental costs, is
$47,843.20.

20. The difference in value between the dump scale that was
destroyed and the current platform scale is $14,000. Therefore, the
total financial loss suffered by ConAgra is $61,843.20.

21. Any findings of fact that are actually conclusions of law
should be considered as such.

Conclusions of Law

22. This Court has jurisediction and venue is proper.

23. TEI, through its driver, Tom Gould, negligently destroyed
the scales after having been advised that the maximum capacity of
the scales was 100,000 lbs.

24. Neither assumption of the risk nor consent of the station
attendant are applicable defenses to this c¢laim, due to the
assurances of the driver that there would never be more than
100,000 1lbs on the scale.

25. TEI is liable to ConAgra for all damages which Conagra
sustained as a result of the negligent destruction of its scales,
which damages total $61,843.20

26. Any conclusions of law that are actually findings of fact
should be considered as such.

7
IT IS SO ORDERED THIS 22 b DAY OF SEPTEMBER, 1995,

S 0. ELLISON, SENIOR JUDGE
ED STATES DISTRICT COURT



FILED
SEP 27 1995

IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

Richard M. Lawrence, Court Clerk

CAROLYN SWITZER, ) U.8. DISTRICT COURT
)
Plaintiff, )
)
Vs~ ) Case No. 94-C-1028-K
)
BIOS,INC., )
Defendant g ENTERED Gos ienis 37
efendant.
o SEP 28 1805

Stipulation of Dismissal with Prejudice

The parties hereby stipulate that this action and all claims be dismissed with prejudice. Each

party to bear her/its own attorneys' fees and costs.

D M P2 e %A-\ ka Lk,' XQQLW

J. Daniel Moré‘fn, OBA # 10550 Kay Wlll

Gable & Gotwals 2121 S. Columbla Suite 560
Suite 2000 Tulsa, OK 74114

15 West Sixth Street Attorney for Plaintiff

Tulsa, OK 74119
Phone; 586-8330
Attorneys for Defendant



IN THE UNITED STATES DISTRICT COURT )
FOR THE NORTHERN DISTRICT OF OKLAHOF 1 L E D

BIZJET INTERNATIONAL SALES &

SUPPORT, INC., an Oklahoma arp 27 1995
corporaticen, o Clatk
_Lawrence, Cler
Richard JlsrRicT COURT
Plaintiff, U 1ol DISTRICT OF OKUAHORA
va. Case No. 94-cv-533-H

INTERLEASE AVIATION
CORPORATION, an Illinois

ti r
corporation ENTERED ON DOCKET

oaTeSEP 2 8 1995

Defendant and Third-Party
Plaintiff,

ve.

JET AVIATION INTERNATIONAL,
INC., a Delaware corporation,
JET AVIATION, FLUGZEUGWARTUNG,
GMBH, a German corporation;
and JET AVIATION, DUSSELDORF,
GMBH, a German corporation,

Tt Vet Vagatt Wt Ve Y N Tt Vst Nl ol Vot St Wt il Vatl Nunt g Vel Vit Nougt Vgt gt Sngl? Seumtt

Third-Party Defendants.

JOINT STIPULATION
FD WITH PREJUDICE

It is hereby stipulated that the above-entitled action as
between Bizjet International Sales & Support and Interlease
Aviation Corporation may be dismissed with prejudice, pursuant to

Rule 41(a) (1) of the Federal Rules of Civil Procedure.

DATED this ‘9*7*4\-day of g«t_,_{‘ai: Lol € L , 19885,
Respectfully submitted,

& WO%PQEMUTH

+—

BY: \\t i,‘ )
Jdel L. Wohlgemuth, OBA #9811
Thomas M. Ladner, OBA #5161
2900 Mid-Continent Tower
Tulsa, Oklahoma 74103
918/ 583-7571

ATTORNEYS FOR PLAINTIFF
BIZJET INTERNATIONAL SALES & SUPPORT



FELDMAN, HALL

woonm
By:

)'mf‘R Woodard III, OBA #9853
BZ5

David Mustain, OBA #13132
South Main, Suite 1400
Tulsa, Oklahoma 74103-4523
918/ 583-7129

ATTORNEYS FOR DEFENDANT AND
THIRD-PARTY PLAINTIFF
INTERLEASE AVIATION CORPORATION

CERTIF OF MAILING

I hereby certify that a true and correct copy of the foregoing
document was mailed, with postage prepaid thereon, thls_374€\day of
Q\{p‘t‘ewxlgu , 1995 to:

Phlllp J. Harvey

Lori L. Vaughn

SHAW, PITTMAN, POTTS & TROWBRIDGE
115 South Unin Street

Alexandria, Virginia 22314

James L. Kincaid

C. Robert Burton
CROWE & DUNLEVY

321 South Boxton, Suite 500
Tulsa, Oklahoma 74103- 3313<’\ :5




IN THE UNITED STATES DISTRICT COURT ]? I IJ IB I)
FOR THE NORTHERN DISTRICT OF OKLAHOMA

ORTHOPEDICS, INC.,
Plaintiff,
V.

UNITED STATES OF AMERICA,

T Vgt Vgt Vot N nai Sngis® St eumstt

SEP 27 1995

Richard M. Lawrence, Court Clerk

U.S. DISTRICT COURT

Civil Case No. 95-C-0043B

ENTERED ON DOCKET

Defendant. - (Y
g 1999
DATE SEP 2
STIPULATION OF DISMISSAL

The plaintiff, Orthopedics, Inc., and the defendant, the

United States of America, hereby stipulate that the plaintiff’s

complaint shall be dismissed with prejudice.

Each party shall

bear its respective costs, including attorney’s fees or any other

expenses of this litigation.

Approved and Submitted By:

//’H—M‘T"

TED M. RISELING, Esquire
JEFF K. RHODES, Esquire
Riseling & Associates, P.C.
P.0O. Box 52561

Tulsa, Oklahoma 74152
Telephone: (918) 747-0111

COUNSEL FOR ORTHOPEDICS, INC.

Dated: September 2/ , 1995

STEPHEN C. LEWIS
United States Attorney
Northern District of Oklahoma

. . .

VIRGINIA N. BROOKS

Trial Attorney, Tax Division
U.S. Department of Justice

Box 7238, Ben Franklin Station
Washington, D.C. 20044
Telephone: (202) 514-6499

COUNSEL FOR UNITED STATES OF
AMERICA

Dated: September L6 ;, 1995



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

PUBLIC SERVICE COMPANY OF
OKLAHOMA, an Oklahoma

corporation, ENTERED O'% %o%?f
DATE SEP L
Plaintiff,
vSs. Case No. 93-C-855-K

A right-of-way fifty (50)
feet width across one tract
of land in Tulsa County,
Oklahoma; and

The United States of America
Trustee and owner of the
legal title to said land for
the use and benefit of
certain Restricted Indians;
and

FILED

SEP 27 1995

i ewrance, Clefk. A
Richard W ¥RICT COURT

ELLIOTT BIM BRUNER, \GRrHERR DISTRICT OF GKLAHOHA

St St Nt gt Sppet SplP Sl Nl St il Nt Nt Nt Vsl Vol Vsl Vil Nl Vgl Vgl Vg Vol il

Defendant.
AMENDED JUDGMENT

COMES NOW before the Court the Complaint filed herein by
Plaintiff Public Service Company of Oklahoma ("PSO") against a
right-of-way fifty (50) feet in width across one tract of land in
Tulsa County, Oklahoma; The United States of America, Trustee and
owner of the legal title to said land for the use and benefit of
certain Restricted Indians; and Elliott Bim Bruner ("Defendants").
Based upon a-review of the pleadings and being fully apprized in
all relevant matters, the Court finds and orders as follows:

1. This form of Judgment is an amendment of and replaces
the form of Judgment entered herein on August 9, 1995 and is
entered by the Court upon the Motion of PSO filed August 18, 1995.
This Amended Judgment does not change the substance of the previous

Judgment of the Court or any previous order in this action, but



e
oy,

provides additional information within the form of Judgment to
facilitate record title and notice filing in appropriate 1land
records.

2. Proper service has been made upon Defendants United
States and America and Elliott Bim Bruner.

3. Said Defendants United States of America and Elliott Bim
Bruner have received proper notice of the Report of Commissioners
filed herein on December 17, 1993.

4. The amount of the commissioners' award attributable to
all injuries suffered by Defendants by the taking of the perpetuél
easement and right-of-way sought to be condemned by PSO in its
Complaint is the sum of $24,000.00 ("commissioners' award") and is
reflected in the Report of Commissioners filed December 17, 1993.

5. Upon the application of PSO on December 22, 1993 and the
Order of the Court on December 27, 1993, PSO paid into Court the
amount of the commissioners! award on December 29, 1993, and the
amount of said award was withdrawn from the Treasury Registry of
the Court and paid, pursuant to Court Order dated February 28,
1994, to the Bureau of Indian Affairs, Department of the Interior,
for the Individual Indian Money Account of Elliott Bim Bruner.

6. No demand for jury trial has been made on behalf of
Defendants United States of America or Elliott Bim Bruner.
However, the Defendant United States of BAmerica sought a
determination by the Court of whether the easement condemned by PSO
would be perpetual or for a specific term of years. The parties
presented argqument and authority on this issue as required by the

court and on July 11, 1995 the Court determined and ordered that

-



the easement taken by PSO in this condemnation action is perpetual.
IT IS THEREFCRE ORDERED‘, .ADJUDGED AND DECREED by the Court
that Plaintiff Public Service Company of Oklahoma has properly
condemned the perpetual easement sought to be condemned in its
Complaint, with the date of taking being December 28, 1993, and is
vested with full right, title, and interest in and to the easement
sought to be condemned in said Complaint, as follows:
A perpetual easement and tight—of-way for an electric power
transmission line or 1in§s upon, over, and across the lands
owned by Defendants, as described below, in the manner and at
the 1location described. herein, for the purposes of
constructing, maintaining, operating, reconstructing, and
removing its said electric power transmission line or lines,
and lines for the ‘tranﬁﬁiﬁsion or communication of data,
audio, and video information, including necessary fixtures and
appurtenances, together wiﬁh.the perpetual right and privilege
of reasonable ingress and egress from the nearest convenient,
accessible public road and together with the perpetual right
and privilege to cut down, trim, and remove trees and
undergrowth within said easement and right-of-way and such
trees outside of the easement and right-of-way that may, in
PSO's judgment, interfeﬁﬁ:with said line or 1lines or the
construction, maintenan&ﬁ, operation, or reconstruction
thereof, and together wiﬁﬁ the perpetual right and privilege
to prohibit the placemanﬁfﬁf or to remove any objects within
the easement and right-of-way at any time which may, in PSO's

judgment, interfere with or endanger said line or lines or the

-3



land:

construction, operation, maintenance, or reconstruction
thereof, subject to existing easements for roads, railroads,
canals, ditches, pipelines, telegraph lines, telephone lines,
and other electric lines, but reserving, nevertheless, to the
landowner, lessees, and tepants-of said lands, at any and all
times, the right to make such use of any such lands included
within the said easement and right-of-way as 1is not
inconsistent with or dangerous to the construction, operation,
maintenance, or reconstruction of said line or lines and
easement and right-of-way. PSO shall not have a fee interest
in the lands involved herein, or any interest in the oil, gas,
coal, or other minerals underlying the lands involved herein,
but following the construction of facilities by PS5O or its
successors or assigns upon said right-of-way easement, the
exploitation of such oil, gas, coal, or other minerals may be
subject to certain limitations imposed by applicable laws and
regulations. PSO shall not have the right to fence all or any
part of this easement or right-of-way. The legal description
of said perpetual right«of—way and easement is as follows:

The South Fifty Feet (S/50 ft.) of the following described

The North-Half of the North-Half of the South-
Two-Thirds of the East-Half of the Southeast-
Quarter (N/2 N/2 S-2/3 E/2 SE/4) Section 34,
Township 18 North, Range 14 East, I.B. & M.,
Tulsa County, Oklahoma, LESS AND EXCEPT a
tract of land described as BEGINNING at a
point on the North 1line of the North-Half of
the North-Half of theé South-Two-Thirds of the
East-Half of the Southeast-Quarter (N/2 N/2 5-
2/3 E/2 SE/4) 382.9 feet West of the East line
of Section 34, THENCE SO0°01'E 290.4 feet,
thence N89°39'19.38%"W 165.0 feet; THENCE

- -



NO°01"W 290.4 feet to a point on the North
line of the North-Half of the North-Half of
the South-Two-Thirds of the East-Half of the
Southeast-Quarter (N/2 N/2 S-2/3 E/2 SE/4);
THENCE East along said North line 165.0 feet
to THE POINT OF BEGINNING.

AND IT IS SO ORDERED this &6  day of,M 1995.
Dy & i —

RRY c;/KE
UNITED STATES DISTRICT JUDGE



APPROVED AS TO FORM:

DOERNER, SAUNDERS,
DANTEL & ANDERSON

J <
S. Douglas D8dd, OBX No.\2389
Robert A. Burk, OBA No. 16188
320 South Boston, Suite 500

Tulsa, Oklahoma 74103
(918) 582-1211

Attorneys for Plaintiff,
Public Service Company of Oklahoma

STEPHEN C. LEWIS
UNITED STATES ATTORNEY

lusel

Cathryn McClanahan, OBA No. 14853
Assistant United States Attorney
333 West 4th Street, Suite 3460
Tulsa, Oklahoma 74103-3809

{918) 581-7463

e

Michael D.\Hanris, Esq.
3015 E. Sk4lly\Drive, Suite 270
Tulsa, Oklahom 74105«-6365

Attorney for Elliott Bim Bruner



FILED
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Richarg M. Lawrence, C
u.s. DISTRICY CO‘L)thlTC,em

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OKLAHOMA

ROBERT B. REICH, Secretary of

Labor, United States Department
of Labor, Civil Action
Plaintiff,

No. 94~C-134-K

ENTERED 0 e

vs.

PUBLIC SERVICE COMPANY OF

OKLAHOMA, 3{ F{:‘
parr. SEP
Defendant. A= Co 2 8 1995
JOINT STIPULATION OF DISMISSAL WITH PREJUDICE

Pursuant to Federal Rules of Civil Procedure Rule 41, the
parties hereby stipulate to a dismissal of this action with
prejudice. The parties agree that they shall bear their own
respective attorneys' fees and costs incurred in connection with
this action. The parties further agree that the Northern District
of Oklahoma shall retain jurisdiction of this matter in order to

enforce the Settlement Agreement between the parties, if required.

(Zj%mufh Wk

DOERNER, SAUNDERS, DAN & ANDERSON

) T

%7Li4ﬂufj By

; A
niel| Curran, eonard I. Pataki
ennifér W. Hilburn, Attorney €lly L. Dalrymple
U.S. Department of Labor 320 S. Boston, Suite 500
Office of the Solicitor Tulsa, Oklahoma 74103
525 Griffin Street, #501 (918) 582-1211

Dallas, Texas 75202
(214) 767-4902

Attorneys for Plaintiff Attorneys for Defendant Public
"Service Company of Oklahoma



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

ENTERED ON ;JO\%ET
AMERICAN SHUTTLE SYSTEMS, INC. DAT;:.S_.EP 2 -
Plaintiff,
V. CASE # 95 CV B95K

Airport Taxi,

Executive Passenger Service,

Fine Cab

A-Cab, _
Double Tree Hotels, F I L E D
Adams Mark Hotel, e A

Fine Airport Parking, SEP 2/ 1895
Marriot Hotels, Richard M. Lawrens, Ciark

Pefendants. ' U. S. DISTRICT COURT
NORTHERN DISTRICT OF OKLAHOMA

ORDER

7)
NOW ON THIS X¢ day of September 1995 the Court being
informed by motion finds that this matter should be dismissed
without prejudice.

IT IS THEREFORE Ordered that the above referenced case is
dismissed without prejudice, cost to petitioner.

IT IS SO ORDERED.

8/ TERRY C. KERN

U.8. DISTRICT COURT JUDGE



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

CHARLES VINCENT COLLINS,
ENTERE

Plaintiff,

O DUGKET
SEP 2 8 1905

No. 94-C-1111-K -

FILE D

SEP 2/ 1995

Richard M. Lavirence, Ul
U. S. DISTRICT COUR
ORDER NORTHERN DISTRICT OF OXLAHOMA

ve.

JAMES L. SAFFLE,

Tt i Tl Vgt Vel it gl ot ntt?

Defendants.

This matter comes before the Court on Plaintiff's Motions for
aAppointment of Counsel and to Dismiss David C. Miller as a
Defendant (docket #12 and #13). Defendants have objected to
plaintiff's Motion for Appointment of Counsel.

In the case of an indigent plaintiff, the Court has discretion
to appoint an attorney to represent the indigent person where,
under the totality of circumstances of the case, the denial of
counsel would result in a fundamentally unfair proceeding.

McCarthy v. Weinberg, 753 F.2d 836, 839-40 (10th Cir. 1985); SwazoQ

v. Wyoming Dep't of Correctiong State Penitentiary Warden, 23 F.3d

332, 333 (10th Cir. 1994). The Tenth Circuit Court of Appeals
recently reiterated that w1 if the plaintiff has a colorable claim
then the district court should consider the nature of the factual
jgssues raised in the claim and the ability of the plaintiff to

investigate the crucial facts.'" Rucks v, Boergermann, 57 F.3d

978, 979 (10th Cir. 1995) {(quoting McCarthy, 753 F.3d at 838).
After carefully reviewing the merits of Plaintiff's claims,

the nature of the factual iesues jnvolved, Plaintiff's ability to



investigate the crucial facts, the probable type of evidence,
Plaintiff's capability to present his case, and the complexity of
the legal issues, see Ruckg, 57 F.34 at 979 (cited cases omitted) ;
gee also McCarthy, 753 F.2d4 at B38-40; Maclin v. Freake, 650 F.2d
885, 887-89 (7th Cir. 1981), the Court denies Plaintiff's motion
for appointment of counsel without prejudice to it being reasserted
after the Court has ruled on Defendants' motion to dismiss or for
summary Jjudgment.

Accordingly, Plaintiff's motion for appointment of counsel
(docket #12) is hereby denied without prejudice. Plaintiff's
motion to dismiss David C. Miller as a defendant (docket #13) is

granted.

SO ORDERED THIS 2[ day of ’EFL&M , 1995.

TERRY C ERN
UNITED STATES DISTRICT JUDGE




UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,
Plaintiff,

vVa.

FILED

JAMES D. MINTON; VIRGINIA F. SEP 97
MINTON, CITY OF GLENPOOL, 1995

ex rel. OKLAHOMA TAX COMMISSION; RICT Caourt Clerk
COUNTY TREASURER, Tulsa County, ENTEREB 6“?%@6&.!

Oklahoma;
BOARD OF CQUNTY COMMISSIONERS,
Tulsa County, Oklahoma,

pate_SER 8 ° i@

)
)
)
)
)
)
)
)
Oklahoma;STATE OF OKLAHOMA ) Richad . awras,
)
)
)
)
)
)
) CIVIL ACTION NO. 94-C 521E

Defendants.
ORDER

Upon the Motion of the United States of America, acting
on behalf of the Secretary of Housing and Urban Development, by
Stephen C. Lewis, United States Attorney for the Northern
District of Oklahoma, through Loretta F. Radford, Assistant
United States Attorney, and for good cause shown it is hereby
ORDERED that the Judgment of Foreclosure entered herein on the

29th day of July, 1994, is vacated and this action is dismissed

without prejudice. &éz;¢thjﬂ_
Dated this 5é§é2 day of — , 1995.

: PR AT R L §
i ..-zJ':‘iI._\,; L Lidtes o

UNITED STATES DISTRICT JUDGE

APPROVED AS TO FORM AND CONTENT-
STEPHEN C. LEWIS
United States Attorney

o AN M

ORD BA 1158~
Agsistant Unlted States torney
3900 U.S. Courthouse

Tulsa, Oklahoma 74103

(918) 581-7463




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA F I L E D

ROBERT LEE BALLARD,
Plaintiff,
vs. No. 95-C-663-E

CORRECTIONAL MEDICAL SERVICES,
et al.,

t? it? T o Sai? e et ot

: ENTERED O DOCKET
oate_2 2 8 190

Lt i

Defendants.

ORDER

Before the Court is the motion to dismiss of Defendant Stanley
Glanz. Plaintiff, a pro se litigant, has not responded.

pPlaintiff's failure to respond to Defendant Glanz's motion
constitutes a waiver of objection to the motion, and a confession
of the matters raised by the ﬁotion. See Local Rule 7.1.Cc.7 1In
any event, Plaintiff has not alleged an affirmative link sufficient
to establish liability as to Defendant Glanz. It is well
established that for a supervisor to be liable in a civil rights
suit for the actions of others there must be an affirmative link
between the supervisor and the deprivation of the constitutional
right. Meade Vv, Grubbs, 841 F.24 1512, 1527 (10th Cir. 1988).
That link can take the form of personal participation, an exercise
of control or discretion, or a failure to supervise. Id.

Plaintiff must allege that the defendant expressly Or otherwise

1,0cal Rule 7.1.C reads as follows:

Response Briefs. Response briefs shall be filed within
fifrteen (15) days after the filing of the motion.
Failure to timely respond will authorize the court, in
its discretion, to deem the matter confessed, and enter
the relief requested.



authorized, supervisedq, or participated in the conduct which caused

the deprivation. Snell v, Tunpell, 920 F.2d 673, 700 (10th Cir.
1990), cert. denied, 499 U.S. 976 (1991). Absent such a link, a

supervisor is not liable for the actions of his employees. Id.
Accordingly, the motion to dismiss of Defendant Stanley Glanz
(docket #5) is granted and Defendants Stanley Glanz and the Tulsa

County Jail are hereby dismissed with prejudice at this time.

SO ORDERED THIS _,gé%ay of W‘M—-’ , 1995.

F

J. 0. ELLISON
UN{TED STATES DISTRICT JUDGE



IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA
"FILED

ANNETTE A. BLANKE, individually,) -
and ANNETTE A. BLANKE, as SEP 2 6 1935

mother and guardian of KRISTA Rickard M. Lawrence, Clork

BLANKE, . S. DISTRICT CQURT
NORTHERN DISTRICT OF OKLAHOMA
Plaintiffs, .
vSs. Case No. 94-C-1165-BU

BILLY E. ALEXANDER,
individually, BUILDERS
TRANSPORT, INC., a foreign
corporation, and PLANET
INSURANCE COMPANY a/k/a
RELIANCE NATIONAL
INDEMNITY COMPANY, a
foreign corporation,

ENTEREDCWJDOCKET

pareSEP 21 196

— e s s i e ot S et e St St Tt St St Pacesl Sl St

Defendants.

JUDGMENT

This action came on for trial before the Court and a jury,
Honorable Michael Burrage, District Judge, presiding, and the
issues having been duly tried and the jury having duly rendered its
verdict,

IT IS HEREBY ORDERED AND ADJUDGED that the plaintiff, Annette
A. Blanke, individually, recover of the defendants the amount of
$450,000.00 and that the plaintiff, Annette A. Blanke, as mother
and guardian of Krista Blanke, recover of the defendants the amount
of $17,000.00, with interest on those amounts as provided by law,
and their costs of action. o

Dated at Tulsa, Oklahoma, thisoZG

UNITED STATES DISTRICT



IN THE UNITED STATES DISTRICT COURT B LE D
FOR THE NORTHERN DISTRICT OF OKLAHOMA ¢p; -
; ' 1995

LORI A. SMITH ) ’ﬁf.gd{}l}{s Leirrance
) e s SO
Plaintiff, ) /
)
v. ) Case No. 94-C-881K
) iy (g e Y
LOWRANCE ELECTRONICS, INC. ) CRTEHED U
) DATE
Defendant. )
ORDER OF DISMI WITH PREJUDICE

Pursuant to Rule 41(a)(1) and the Joint Stipulation of Dismissal with Prejudice filed
by the parties, the Court hereby orders that this case be dismissed with prejudice, with
no finding of discrimination or other misconduct on the part of Defendant Lowrance

Electronics, Inc.

s/ TERRY C. KERN

JUDGE OF THE DISTRICT COURT



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHCMA

E“‘IL TIEW Wi Lo T

ey

DALE NOVAK, DATE

Plaintiff, )
/s

No. 95-C-205-K %//
FILED

SEP 2 1995\mK

R Richard M. Lewrsnco. Cl
OQRDER . DISTHICT CO
x'n'f;H}En wSTRICT OF ﬂ!'lﬂi'nMA

Now before the Court is the motion of Defendants Universal Gym

vsS.

UNIVERSAL GYM EQUIPMENT and
QRAL ROBERTS UNIVERSITY,

Tl Npnt St Vg g Npl Nl Ngt Vgt gl

Defendants.

Equipment and Oral Roberts University to dismiss the Complaint
filed by Plaintiff Dale Novak. Defendants move to dismiss for
Plaintiff's failure to comply with the Order of this Court filed on
July 11, 1995.

on July 10, 1995, this Court held a case management
conference. Plaintiff's counsel failed to attend. Consequently,
this Court entered an Order that this case would be dismissed in
fifteen days unless Plaintiff was able to show sufficient cause as
to why:

counsel had not been in attendance for the case
management conference;

Plaintiff had failed to respond to discovery regquests;
and

no local counsel had made an appearance pursuant to Rule
83.3(K), Local Civil Rules of the Northern District of
Oklahoma.

Plaintiff has not responded to this Order.

Pursuant to this Court's Order of July 11, 1995 and Rule

/'



41(b), Federal Rules of Civil Procedure, IT IS THEREFORE ORDERED,
ADJUDGED AND DECREED by this Court that motion by Defendants to

dismiss is GRANTED.

ORDERED this 2& day of September, 1995.

Ao Wl

TERRY C.(]KERN
UNITED SYATES DISTRICT JUDGE




UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,

ENTERED ON D%KET
pate S —

Plaintiff,

VS.

)

)

)

)

)

)
UNEKNOWN HEIRS, EXECUTORS, )
ADMINISTRATORS, DEVIBEES, )
TRUSTEES, 8S8UCCESSORS AND }
ABSIGNS OF AUSTRALIA L. COX )
aka AUSTRALIA L. McGHEE )
aka AUSTRALIA COX McGHEE )
)

)

)

FILED

aka AUSTRALIA LORRAINE McGHEE,

Deceased; ROBERT McGHEE aka SEP 2 1995
ROBERT E. McGHEE aka ROBERT Fihard M. Lawro

EARL McGHEE; GENERAL CREDIT ) 5. DISTRICT Gouar
COMPANY nka FIDELITY FINANCIAL) VTRHERN DSTRL OF Suruney
S8ERVICES, INC.; AVCO FINANCIAL)

SERVICES OF OKLAHOMA, INC. )

nka BENEFICIAL MORTGAGE CO. OF)
OKLAHOMA; STATE OF OKLAHOMA )
ex rel. OKLAHOMA TAX )}
COMMISSION; COUNTY TREASURER, )
Tulsa County, Oklahoma; and )
BOARD OF COUNTY COMMISSIONERS,)
Tulsa County, Oklahoma, )

)

)

Defendants. CIVIL ACTION NO. 94-C-730-K

JUDGME ORECLOSURE
/JEZ_ This matter comes on for consideration this /¢  day
of ot -  1995. The Plaintiff appears by Stephen C.

7 7
Lewis, United States Attorney for the Northern District of

Oklahoma, through Peter Bernhardt, Assistant United States
Attorney; the Defendant, County Treasurer, Tulsa County,
Oklahoma, appears by Dick A. Blakeley, Assistant District
Attorney, Tulsa County, Oklahoma; the Defendant, Board of County
Commissioners, Tulsa County, Oklahoma, appears not, having
previously claimed no right, title or interest in the subject

property; the Defendant, Robert McGhee aka Robert E. McGhee aka

NOTE: THIS ORDFER IS TO BE MAILED
BY A T ALL COUNS:
FRO s IRLELAY
UPON Rin



Robert Earl McGhee, appears not, having previously filed a
Disclaimer; the Defendant, State of Oklahoma ex rel, Oklahoma Tax
Commission, appears by Kim D. Ashley, Assistant General Counsel;
and the Defendants, Unknown Heirs, Executors, Administrators,
Devisees, Trustees, Successors and Assigns of Australia L. Cox
aka Australia L. McGhee aka Australia Cox McGhee aka Australia
Lorraine McGhee, Deceased; General Credit Company nka Fidelity
Financial Services, Inc.; and AVCO Financial Services of
Oklahoma, Inc. aka Beneficial Mortgage Company of Oklahoma aka
Beneficial Oklahoma, Inc., appear not, but make default.

The Court, being fully advised and having examined the
court file, finds that the Defendant, General Credit Company nka
Fidelity Financial Services, Inc., by Robert J. Bartz, executed a
Waiver of Service of Summons on July 29, 1994, which was filed on
August 2, 1994; that Defendant, AVCO Financial Services of
Oklahoma, Inc. aka Beneficial Mortgage Company of Oklahoma aka
Beneficial Oklahoma, Inc., was served with Summons and Complaint
on March 28, 1995.

It appears that the Defendant, County Treasurer, Tulsa
County, Oklahoma, filed his Answer on August 23, 1994; the
Defendant, Board of County Commissioners, Tulsa County, Oklahoma,
filed its Answer on August 23, 1995, claiming no right, title or
interest in the subject property; the Defendant, State of
Oklahoma ex rel. Oklahoma Tax Commission, filed its Answer on
August 26, 1994; the Defendant, Robert McGhee aka Robert E.

McGhee aka Robert Earl McGhee, filed his Disclaimer on



September 2, 1994; and that the Defendants, Unknown Heirs,
Executors, Administrators, Devisees, Trustees, Successors and
Assigns of Australia L. Cox aka Australia L. McGhee aka Australia
Cox McGhee aka Australia Lorraine McGhee, Deceased, General
Credit Company nka Fidelity Financial Services, Inc., and AVCO
Financial Services of Oklahoma, Inc. aka Beneficial Mortgage
Company of Oklahoma aka Beneficial Oklahoma, Inc., have failed to
answer and their default has therefore been entered by the Clerk
of this Court.

The Court further finds that the Defendants, Unknown
Heirs, Executors, Administrators, Devisees, Trustees, Successors
and Assigns of Australia L. Cox aka Australia L. McGhee aka
Australia Cox McGhee aka Australia Lorraine McGhee, Deceased,
were served by publishing notice of this action in the Tulsa
Daily Commerce & Legal News, a newspaper of general circulation
in Tulsa County, Oklahoma, once a week for six (6) consecutive
weeks beginning November 23, 1994 and continuing through
December 28, 1994, as more fully appears from the verified proof
of publication duly filed on March 8, 1995; and that this action
is one in which service by publication is authorized by
12 0.S. Section 2004(c)(3)(c). Counsel for the Plaintiff does
not know and with due diligence cannot ascertain the whereabouts
of the Defendants, The Unknown Heirs, Executors, Administrators,
Devisees, Trustees, Successors and Assigns of Australia L. Cox
aka Australia L. McGhee aka Australia Cox McGhee aka Australia
Lorraine McGhee, Deceased, and service cannot be made upon said

Defendants within the Northern Judicial District of Oklahoma or
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the State of Oklahoma by any other method, or upon said
Defendants without the Northern Judicial District of Oklahoma or
the State of Oklahoma by any other method, as more fully appears
from the evidentiary affidavit of a bonded abstracter filed
herein with respect to the last known addresses of the
Defendants, The Unknown Heirs, Executors, Administrators,
Devisees, Trustees, Successors and Assigns of Australia L. Cox
aka Australia L. McGhee aka Australia Cox McGhee aka Australia
Lorraine McGhee, Deceased. The Court conducted an ingquiry into
the sufficiency of the service by publication to comply with due
process of law and based upon the evidence presented together
with affidavit and documentary evidence finds that the Plaintiff,
United States of America, acting on behalf of the Secretary of
Veterans Affairs, and its attorneys, Stephen C. Lewis, United
States Attorney for the Northern District of Oklahoma, through
Peter Bernhardt, Assistant United States Attorney, fully
exercised due diligence in ascertaining the true name and
identity of the parties served by publication with respect to
their present or last known places of residence and/or mailing
addresses. The Court accordingly approves and confirms that the
service by publication is sufficient to confer jurisdiction upon
this Court to enter the relief.sought by the Plaintiff, both as
to subject matter and the Defendants served by publication.

The Court further finds that on August 27, 1993, Robert

Earl McGhee filed his voluntary petition in bankruptcy in



Chapter 7 in the United States Bankruptcy Court, Northern
District of Oklahoma, Case No. 93-02839-C; was discharged on
December 21, 1993; and the case was closed on February 2, 1994.

The Court further finds that this is a suit based upon
a certain mortgage note and for foreclosure of a mortgage
securing said mortgage note upon the following described real
property located in Tulsa County, Oklahoma, within the Northern
Judicial District of Oklahoma:

Lot Thirteen (13), Block Ten (10),

NORTHRIDGE, an addition in Tulsa County,

State of Oklahoma, according to the recorded

Plat thereof.

The Court further finds that this is a suit brought for
the further purpose of judicially determining the death of
Australia L. Cox aka Australia L. McGhee aka Australia Cox McChee
aka Australia Lorraine McGhee and of judicially determining the
heirs of Australia L. Cox aka Australia L. McGhee aka Australia
Cox McGhee aka Australia Lorraine McGhee.

The Court further finds that Australia L. Cox, a single
person, became the record owner of the real property involved in
this action by virtue of that certain General Warranty Deed dated
November 13, 1975, which was filed in the records of the County
Clerk of Tulsa County, Oklahoma, on November 17, 1975 in Book
4191, Page 1408.

The Court further finds that Australia Lorraine McGhee

died on August 18, 1993, while geized and possessed of the real

property being foreclosed. The Certificate of Death No. 20222



was issued by the Oklahoma State Department of Health certifying
Australia Lorraine McGhee's death.

The Court further finds that on November 14, 1975,
Australia L. Cox, now deceased, executed and delivered to the
United States of America, acting on behalf of the Administrator
of Veterans Affairs, now known as Secretary of Veterans Affairs,
her mortgage note in the amount of $10,750.00, payable in monthly
installments, with interest thereon at the rate of nine percent
(%) per annum.

The Court further finds that as security for the
payment of the above-described note, Australia L. Cox, now
deceased, executed and delivered to the United States of America,
acting on behalf of the Administrator of Veterans Affairs, now
known as Secretary of Veterans Affairs, a mortgage dated
November 14, 1975, covering the above-described property. Said
mertgage was recorded on November 17, 1975, in Book 4191, Page
1429, in the records of Tulsa County, Oklahoma.

The Court further finds that Australia L. Cox aka
Australia L. McGhee aka Australla Cox McGhee aka Australia
Lorraine McGhee, Deceased, made default under the terms of the
aforesaid note and mortgage by reason of their failure to make
the monthly installments due thereon, which default has
continued, and that by reason thereof, Australia L. Cox aka
Australia L. McGhee aka Australia Cox McGhee aka Australia
Lorraine McGhee, Deceased, is indebted to the Plaintiff in the
principal sum of $5,904.71, plus interest at the rate of 9

percent per annum from August 1, 1993 until Jjudgment, plus
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interest thereafter at the legal rate until fully paid, and the
costs of this action in the amount of $388.31 ($8.68 fees for
service of Summons and Complaint, $379.63 publication fees).

The Court further finds that the Plaintiff is entitled
to a judicial determination of fhe death of Australia L. Cox aka
Australia L. McGhee aka Australia Cox McGhee aka Australia
Lorraine McGhee, Deceased and to a judicial determination of the
heirs of Australia L. Cox aka Australia L. McGhee aka Australia
Cox McGhee aka Australia Lorraine McGhee, Deceased.

The Court further finds that AVCO Financial Services of
Oklahoma, Inc. is also known as Beneficial Mortgage Company of
Oklahoma and is also known as Beneficial Oklahoma, Inc.

The Court further finds that the Defendant, County
Treasurer, Tulsa County, Oklahoma, has a lien on the property
which is the subject matter of this action by virtue of personal
property taxes in the amount of: 1988 taxes of $1.00 which became
a lien on July 5, 1989; 1989 tﬁxes of $1.00 which became a lien
on July 2, 1990; 1992 taxes of $6.00 which became a lien on
June 25, 1993; and 1993 taxes of $6.00 which became a lien on
Juen 23, 1994. Said liens are inferior to the interest of the
Plaintiff, United States of America.

The Court further finds that the Defendant, State of
Okahoma ex rel. Oklahoma Tax CﬁﬁMission, has a lien on the
property which is the subject ﬁﬁtter of this action by virtue of
tax warrant no. ITI8800970900 iﬁ the amount of $891.52 filed on
August 3, 1988; tax warrant nd;fIT18801271900 in the amount of

$218.56 filed on August 23, 1938; tax warrant no. ITI8801271700
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in the amount of $801.73 filed on August 23, 1988; tax warrant
no. ITI9000311900 in the amount of $398.50 filed on April 11,
1990; and tax warrant no. ITI9202379300 in the amount of $703.95
filed on January 4, 1993.

The Court further finds that the Defendant, Board of
County Commissioners, Tulsa County, Oklahoma, claims no right,
title or interest in the subject real property.

The Court further finds that the Defendant, Robert
McGhee aka Robert E. McGhee aka Robert Earl McGhee, disclaims any
right, title or interest in the subject property.

The Court further finds that the Defendants, Unknown
Heirs, Executors, Administrators, Devisees, Trustees, Successors
and Assigns of Australia L. Cox aka Australia L. McGhee aka
Australia Cox McGhee aka Australia Lorraine McGhee, Deceased;
General Credit Company nka Fidelity Financial Services, Inc.; and
AVCO Financial Services of Oklahoma, Inc. aka Beneficial Mortgage
Company of Oklahoma aka Beneficial Oklahoma, Inc., are in default
and have no right, title or interest in the subject real
property.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the
Plaintiff have and recover judgment in rem in the principal sum
of $5,904.71, plus interest at the rate of 9 percent per annum
from August 1, 1993 until Jjudgment, plus interest thereafter at
the current legal rate of 51532 percent per annum until paid,
plus the costs of this action in the amount of $388.31 ($8.68
fees for service of Summons and Complaint, $379.63 publication

fees), plus any additional sums advanced or to be advanced or

8



expended during this foreclosure action by Plaintiff for taxes,
insurance, abstracting, or sums for the preservation of the
subject property.

IT I8 FURTHER ORDERED, ADJUDGED, AND DECREED that AVCO
Financial Services of Oklahoma, Inc. is also known as Beneficial
Mortgage Company of Oklahoma and is also known as Beneficial
Oklahoma, Inc.

IT I8 FURTHER ORDERED, ADJUDGED, AND DECREED that the
death of Australia L. Cox aka Australia L. McGhee aka Australia
Cox McChee aka Australia Lorraine McGhee, Deceased, be and the
same is hereby judicially determined to have occurred on
August 18, 1993 in the City of Tulsa, County of Tulsa, State of
Oklahoma.

IT I8 FURTHER ORDERED, ADJUDGED, AND DECREED that the
only known possible heir of Australia L. Cox aka Australia L.
McGhee aka Australia Cox McGhee aka Australia Lorraine McGhee,
Deceased, is Robert McGhee aka Robert E. McGhee aka Robert Earl
McGhee, and that despite the exercise of due diligence by
Plaintiff and its counsel, nQ b£her Xnown heirs of Australia L.
Cox aka Australia L. McGhee aka Australia Cox McGhee aka
Australia Lorraine McGhee, Deceased, have been discovered and it
is hereby judicially determined that Robert McGhee aka Robert E.
McGhee aka Robert Earl McGhee is the only known possible heir of
Australia L. Cox aka Australia L. McGhee aka Australia Cox McGhee
aka Australia Lorraine McGhee, Deceased, and that Australia L.
Cox aka Australia L. McGhee aka Aﬁstralia Cox McGhee aka

Australia Lorraine McGhee, Deceased, has no other known heirs,
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executors, administrators, devisees, trustees, successors and
assigns; and the Court approves the Certificate of Publication
and Mailing filed by Plaintiff regarding said heirs.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, County Treasurer, Tulsa County, Oklahoma, have and
recover judgment in the amount of $14.00 for personal property
taxes for the years 1988, 1989, 1992 and 1993, plus the costs of
this action.

1T I8 FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, State of Oklahoma ex rel. Oklahoma Tax Commission,
have and recover judgment in the amount of $3,014.26, plus
interest and penalty according to law and the costs of this
action.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendants, Unknown Heirs, Executors, Administrators, Devisees,
Trustees, Successors and Assigns of Australia L. Cox aka
Australia L. McGhee aka Australia Cox McGhee aka Australia
Lorraine McGhee, Deceased; General Credit Company nka Fidelity
Financial Services, Inc.; AVCO Financial Services of Oklahoma,
Inc. aka Beneficial Mortgage Company of Oklahoma aka Beneficial
Oklahoma, Inc.; Robert McGhee aka Robert E. McGhee aka Robert
Earl McChee; and the Board of County Commissioners, Tulsa County,
Oklahoma, have no right, title, or interest in the subject real
property.

IT I8 FURTHER ORDERED, ADJUDGED, AND DECREED that an
order of Sale shall be issued to the United States Marshal for

the Northern District of Oklahoma, commanding him to advertise
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and sell, according to Plaintiff's election with or without
appraisement, the real property invelved herein and apply the
proceeds of the sale as follows:
First:
In payment of the costs of this action
accrued and accruing'incurred by the
Plaintiff, including the costs of sale of
said real property;
Second:
In payment of the judgment rendered herein
in favor of the Plaiﬁtiff;
Thira: |
In payment of Defendant, State of Oklahoma ex
rel, Oklahoma Tax Coﬁmission, in the amount
of $891.52 plus penalties, interest and
costs.
Fourth:
In payment of Defendant, State of Oklahoma ex
rel. Oklahoma Tax Commission, in the amount
of $218.56 plus penalties, interest and
costs.
Fifth:
In payment of Defendant, State of Oklahoma ex
rel. Oklahoma Tax Commission, in the amount
of $801.73 plus penﬁ&ties, interest and

costs.
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Bixth:

In payment of Defendant, County Treasurer,
Tulsa County, Oklahoma, in the amount of
$1.00 for 1988 personal property taxes which
are currently due aﬁd owing.

S8eventh:

In payment of Defendant, State of Oklahoma ex
rel. Oklahoma Tax Commission, in the amount
of $398.50 plus penalties, interest and
costs.

Eighth:

In payment of Defendant, County Treasurer,
Tulsa County, Oklahoﬁa, in the amount of
$1.00 for 1989 personal property taxes which
are currently due and owing.

Ninth:

In payment of Defendant, State of Oklahoma ex
rel. Oklahoma Tax Commission, in the amount
of $703.95 plus penalties, interest and
costs.

Tenth:

In payment of Defendant, County Treasurer,
Tulsa County, Oklahoma, in the amount of
$6.00 for 1992 for personal property taxes

which are currentl?'ﬁua and owing.
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Eleventh:

In payment of Defendant, County Treasurer,

Tulsa County, Oklahoma, in the amount of

$6.00 for 1993 persconal property taxes which

are currently due and owing.

The surplus from said sale, if any, shall be deposited with the
Clerk of the Court to await further Order of the Court.

IT I8 FURTHER ORDERED, ADJUDGED, AND DECREED that from
and after the sale of the above~-described real property, under
and by virtue of this judgment and decree, all of the Defendants
and all persons claiming under them since the filing of the
Ccomplaint, be and they are forever barred and foreclosed of any
right, title, interest or claim in or to the subject real

property or any part thereof.

s/ TERRY C. KERN

UNITED STATES DISTRICT JUDGE
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APPROVED:’,/

STEPHEN @

R BERNHARDT, OBA #741
Assistant United States Attorney
3460 U.S. Courthouse

Tulsa, Oklahoma 74103

{918) 581-7463

KIM D. ASHLEY, OBA #14175
Assistant General Counsel

P.O. Box 53248

Oklahoma City, OK 73152-3248
Attorney for State of Oklahoma
ex rel. Oklahoma Tax Commission

DICK A. BLAKELEY, OBA #852
Assistant District Attorney
Attorney for Defendant,
County Treasurer,
Tulsa County, Oklahoma

Judgment of Foreclosure

USA v. Unknown Heirs, Executors, Administrators, Devisees,
Trustees, Successors and Assigns of Australia L. Cox aka
Australia L. McGhee aka Australia Cox McGhee aka Australia
Lorraine McCGhee, Deceased, et al.

Ccivil Action No. 94-C-730-K
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APPROVED:

STEPHEN C. LEWIS
United States Attorney

PETER BERNHARDT, OBA #741
Assistant United States Attorney
3460 U.S. Courthouse
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(918) 581-7463
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KIM D. ASHLEY, OBA #14
Assistant General Counffel

P.0O. Box 53248

Oklahoma City, OK 73152-3248
Attorney for State of Oklahoma
ex rel. Oklahoma Tax Commission

DICK A. BLAKELEY, OBA #852
Assistant District Attorney
Attorney for Defendant,
County Treasurer,
Tulsa County, Oklahoma

Judgment of Foreclosure
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TILE
IN THE UNITED STATES DISTRICT COURT FOR TH A

NORTHERN DISTRICT OF OKLAHOMA SEP 2 6 1995

)

Ficiiar wi. Lavowing, Liafk
U. S. DISTRICT CQURY

DOYLE ALLAN CLAGG,

Plaintiff,

S

Case No. 95-C-374-BU
ENTERED(NQDDCKET
sep 27 19

ve.

BUCK JOHNSON, Rogers County
Sheriff, et al.,

Defendants.

DATE

ORDER

This matter comes beforé. the Court upon the Report and
Recommendation issued by United States Magistrate Judge Frank H.
McCarthy on August 23, 1995, wherein he recommended that
plaintiff's action be dismissed as frivolous under 28 U.s.C.
§ 1915(d). In the Report and Recommendation, Magistrate Judge
McCarthy advised the parties that in accordance with 28 U.S.C.
§ 636(b) and Fed.R.Civ.P. 72 (b), any objections to the Report and

Recommendation were to be filed within ten (10) days of receipt of

'the Report and Recommendation. To date, neither Plaintiff nor

Defendants have filed any objections to Magistrate Judge McCarthy's
Report and Recommendation.

Having reviewed the matter, the Court agrees with the findings
and recommendation of Magistrate Judge McCarthy and accepts
Magistrate Judge McCarthy's Report and Recommendation in its

entirety.

KCRIEERN DISTRICT OF OKLAHOMA



Accordingly, the Court hereby AFFIRMS the Report and
Recommendation (Docket Entxy #3) and hereby DISMISSES Plaintiff's
action as frivolous under 28 U.8.C. § 1915(d).

e :
ENTERED this 3!;2 day of September, 1995.

MMM MY GE”

MICHAEI BURRAGE /
UNITED STATES DISTRICT {JUDGE




UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

ENTERED ON DOCHET

UNITED STATES OF AMERICA,
: ) oaTe_SEP_2.7 1005
Plaintiff, )
)
Vs, ) F I L E D
)
GEORGE M. THOMAS; STATE OF ) SEP 2 ¢ 1995
OKLAHOMA ex rel OKLAHOMA TAX ) a M, Lawrence Clork
COMMISSION; COUNTY TREASURER, ) M5 o rRICT COURT
Tulsa County, Oklahoma; BOARD OF ) arefuien ot 6
COUNTY COMMISSIONERS, Tulsa )
County, Oklahoma, )
Defendants. )} Civil Case No. 95-C 195K
)
ORDER

Upon the Motion of the United States of America, acting on behalf of the
Secretary of Housing and Urban Development, by Stephen C. Lewis, United States Attorney
for the Northern District of Oklahoma, through Loretta F. Radford, Assistant United States
Attorney, and for good cause shown it is hereby ORDERED that this action shall be
dismissed without prejudice.

Dated this X &_day of | 1995. o
| §f TERRY C. KEitd

UNITED STATES DISTRICT JUDGE

APPROVED AS TO FORM AND CONTENT:
STEPHEN C. LEWIS
United States Attorney

&,7 “ M

ORETTA F. RADFORD, OBA/#11158
Assistant United States Attorne
3900 U.S. Courthouse
Tulsa, Oklahoma 74103
(918) 581-7463
LFR: Ig



UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA, )
)
Plaintiff, ; F I L E D
vS. ; colf 7?1005
RONALD G. TRACY aka RONALD ) Richard M. | :urance, Clark
GLENN TRACY; CYNTHIA L. TRACY ) A LT OF (o0
aka CYNTHIA LEA TRACY; STATE OF )
OKLAHOMA ex rel OKLAHOMA TAX )
COMMISSION: COUNTY TREASURER, )
Tulsa County, Oklahoma; BOARD OF )  Civil Case No. 95-C 351K
COUNTY COMMISSIONERS, Tulsa )
County, Oklahoma, ) ENTERED
Defendants. ON DOCKET
DATE__SEP 2 7 1895
JUDGMENT _OF FORECLOSURE I

This matter comes on for consideration this 2 L day of m,

1995. The Plaintiff appears by Stephen C. Lewis, United States Attorney for the Northern
District of Oklahoma, through Loretta F. Radford, Assistant United States Attorney; the
Defendants, COUNTY TREASURER, Tulsa County, Oklahoma, and BOARD OF COUNTY
COMMISSIONERS, Tulsa County, Oklahoma, appear by Dick A. Blakeley, Assistant
District Attorney, Tulsa County, Oklahoma; the Defendant, CYNTHIA L. TRACY aka
CYNTHIA LEA TRACY, appears not having previously filed her disclaimer; the Defendant,
STATE OF OKLAHOMA ex rel; OKLAHOMA TAX COMMISSION, appears not having
previously filed its disclaimer; and the Defendant, RONALD G. TRACY aka RONALD
GLENN TRACY, appears not, but makes default.

The Court being fully advised and having examined the court file finds that the
Defendant, RONALD G. TRACY aka RONALD GLENN TRACY will hereinafter be

referred to as ("RONALD G. TRACY™); and the Defendant, CYNTHIA L. TRACY aka

MOTE: THIS ORDER 1S TO BE MAILED
BY MOVANT T ALL COUNSEL AND
PRO SE LITIGANTS AMEDIATELY
UPON RECEIPT.



CYNTHIA LEA TRACY will hereinafter be referred to as ("CYNTHIA L. TRACY").
RONALD G. TRACY and CYNTHIA L. TRACY were granted a divorce in Tuisa County
District Court on September 24, 1986, Case number FD-85-7274.

The Court being fully advised and having examined the court file finds that the
Defendant, RONALD G. TRACY, was served with process on July 26, 1995; and that the
Defendant, STATE OF OKLAHOMA ex rel OKLAHOMA TAX COMMISSION,
acknowledged receipt of Summons and Complaint via certified mail on April 25, 1995.

It appears that the Defendants, COUNTY TREASURER, Tulsa County,
Oklahoma, and BOARD OF COUNTY COMMISSIONERS, Tulsa County, Oklahoma, filed
their Answer on May 3, 1995; that the Defendant, CYNTHIA L. TRACY, filed her

disclaimer on April 27, 1995; that the Defendant, STATE OF OKLAHOMA ex rel

OKLAHOMA TAX COMMISSION, filed its disclaimer on May 5, 1995; and that the
Defendant, RONALD G. TRACY, has failed to answer and his default has therefore been
entered by the Clerk of this Court.

The Court further finds that this is a suit based upon a certain mortgage note
and for foreclosure of a mortgage securing said mortgage note upon the following described
real property located in Tulsa County, Oklahoma, within the Northern Judicial District of
Oklahoma:

The East 65.0 Feet of Lot 9, and the East 65.0 Feet of the
South 10.0 Feet of Lot 10, all in Block 14, of CHEROKEE
HEIGHTS ADDITION, being an Addition to the City of
Tulsa, Tulsa County, State of Oklahoma, according to the
Recorded Plat thereof.

The Court further finds that on June 23, 1983, the Defendants, RONALD G.

TRACY and CYNTHIA L. TRACY, executed and delivered to TURNER CORPORATION



OF OKLAHOMA, INC. their mortgage note in the amount of $29,300.00, payable in
monthly installments, with interest thereon at the rate of twelve percent (12%) per annum.

The Court further finds that as security for the payment of the above-
described note, the Defendants, RONALD G. TRACY and CYNTHIA L. TRACY, then
Husband and Wife, executed and delivered to TURNER CORPORATION OF
OKLAHOMA, INC. a mortgage dated June 23, 1983, covering the above-described
property. Said mortgage was recorded on July 14, 1983, in Book 4706, Page 924, in the
records of Tulsa County, Oklahoma.

The Court further finds that on November 8, 1988, TURNER
CORPORATION OF OKLAHOMA, INC. assigned the above-described mortgage note and
mortgage to the Secretary of Housing and Urban Development, its successors and assigns.
This Assignment of Mortgage was recorded on December 7, 1988, in Book 5144, Page
1075, in the records of Tulsa County, Oklahoma.

The Court further finds that on October 12, 1988, the Defendant, RONALD
G. TRACY, entered into an agreement with the Plaintiff lowering the amount of the monthly
installments due under the note in exchange for the Plaintiff’s forbearance of its right to
foreclose. A superseding agreement was reached between these same parties on March 14,
1990, March 6, 1991, and October 7, 1991.

The Court further finds that the Defendant, RONALD G. TRACY, made
default under the terms of the aforesaid note and mortgage, as well as the terms and
conditions of the forbearance agreements, by reason of his failure to make the monthly
installments due thereon, which default has continued, and that by reason thereof the

Defendant, RONALD G. TRACY, is indebted to the Plaintiff in the principal sum of



$38,865.48, plus interest at the rate of 12 percent per annum from August 1, 1994 until
judgment, plus interest thereafter at the legal rate until fully paid, and the costs of this
action.

The Court further finds that the Defendant, COUNTY TREASURER, Tulsa
County, Oklahoma, has a lien on the property which is the subject matter of this action by
virtue of personal property taxes in the amount of $1.00 which became a lien on the property
as of June 23, 1994. Said lien is inferior to the interest of the Plaintiff, United States of
America.

The Court further finds that the Defendants, CYNTHIA L. TRACY and
STATE OF OKLAHOMA ex rel OKLAHOMA TAX COMMISSION, disclaim any right,
title or interest in the subject real property.

The Court further finds that the Defendant, RONALD G. TRACY, is in
default, and has no right, title or interest in the subject real property.

The Court further finds that the Defendant, BOARD OF COUNTY
COMMISSIONERS, Tulsa County, Oklahoma, claims no right, title or interest in the subject
real property.

The Court further finds that pursuant to 12 U.S.C. 1710(1) there shall be no
right of redemption (including in all instances any right to possession based upon any right of
redemption) in the mortgagor or any other person subsequent to the foreclosure sale.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the
Plaintiff, the United States of America, acting on behalf of the Secretary of Housing and
Urban Development, have and recover judgment against the Defendant, RONALD G.

TRACY, in the principal sum of $38,865.48, plus interest at the rate of 12 percent per



annum from August 1, 1994 until judgment, plus interest thereafter at the current legal rate
of Eggercent per annum until paid, plus the costs of this action, plus any additional
sums advanced or to be advanced or expended during this foreclosure action by Plaintiff for
taxes, insurance, abstracting, or sums for the preservation of the subject property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, COUNTY TREASURER, Tulsa County, Oklahoma, have and recover judgment
in the amount of $1.00, plus costs and interest, for personal property taxes for the year
1993, plus the costs of this action.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendants, RONALD G. TRACY, CYNTHIA L. TRACY, STATE OF OKLAHOMA ex
rel OKLAHOMA TAX COMMISSION and BOARD OF COUNTY COMMISSIONERS,
Tulsa County, Oklahoma, have no right, title, or interest in the subject real property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that upon
the failure of said Defendant, RONALD G. TRACY, to satisfy the money judgment of the
Plaintiff herein, an Order of Sale shall be issued to the United States Marshal for the
Northern District of Oklahoma, commanding him to advertise and sell according to Plaintiff’s
election with or without appraisement the real property involved herein and apply the
proceeds of the sale as follows:

First:

In payment of the costs of this action accrued and accruing

incurred by the Plaintiff, including the costs of sale of said

real property;



Second:

In payment of the judgment rendered herein in favor of the

Plaintiff;

Third:

In payment of Defendant, COUNTY TREASURER, Tulsa

County, Oklahoma, in the amount of $1.00, personal property

taxes which are currently due and owing.

The surplus from said sale, if any, shall be deposited with the Clerk of the Court to await
further Order of the Court.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that
pursuant to 12 U.S.C. 1710(1) there shall be no right of redemption (including in all
instances any right to possession based upon any right of redemption) in the mortgagor or
any other person subsequent to the foreclosure sale.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that from
and after the sale of the above-described real property, under and by virtue of this judgment
and decree, all of the Defendants and all persons claiming under them since the filing of the
Complaint, be and they are forever barred and foreclosed of any right, title, interest or claim
in or to the subject real property or any part theV ~—"

C .

\-(/V\/vy

UNITED SYATES DISTRICT JUDGE




APPROVED:

STEPHEN C. LEWIS
United States Attorney

A

ORETTA F. RADFORD, QBA #11158
Assistant United States Attorney
3460 U.S. Courthouse

Tulsa, Oklahoma 74103

(918) 581-7463

Assistant District Attorney
406 Tulsa County Courthouse
Tulsa, Oklahoma 74103
(918) 596-4842
Attorney for Defendants,
County Treasurer and
Board of County Commissioners,
Tulsa County, Oklahoma

Judgment of Foreclosure
Civil Action No. 95-C 351K

LFR/lg



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

ENTERED ON DOCKET

DATESEP—97 1885
FILED

REGINALD KEITH LONG,
Petitioner,
vSs. No. 95-C-585-~K

RON CHAMPION,

Tt Tt Vst Wi Vot Vompel vl Tmgal el

Respondent,

Richard M. L'gt:w'r’enc%’
.om BISTRICT GOt
ORDER R N R R L

Before the Court is Respondent's motion to dismiss for failure
to fulfill "in custody" requirement. Petitioner, a pro se
litigant, has not responded.

Petitioner's failure to respond to Respondent's motion
constitutes a waiver of objection to the motion, and a confession
of the matters raised by the motion. See Local Rule 7.1.C.'
Nevertheless, it is clear from the petition that Petitioner is no
longer in custody pursuant to CRF-87-4246.

According, Respondent's motion to dismiss (doc. #6) is granted
and the above captioned habeas action is hereby dismissed without

prejudice at this time.

SO ORDERED THIS Rl day of :5;1512;;~4,p~, , 1995.
/
‘ A c::j%’ijlxﬂ____-___-.

TERRY (. KERNY R
UNITED STATES DISTRICT JUDGE

'Local Rule 7.1.C reads as follows:

Regponse Briefg., Response briefs shall be filed within
fifteen (15) days after the filing of the motion.
Failure to timely respond will authorize the court, in
its discretion, to deem the matter confessed, and enter
the relief requested.



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

GRAVELY, a division of ARIENS

) A ENTERED ON DOCKET
COMPANY, a Wisconsin corporation,

DATE QEP 2. 1 1985

Plaintiff,

P
vs. No. 93-C-1087-K v//
ALL-SAW SERVICES, INC., an
Oklahoma corporation, ROBERT W.
CHRISTIE, Individually, L.W.
CHRISTIE, Individually, and
GRAVELY TURF EQUIPMENT, INC., an
Oklahoma corporation,

.1?' 17 1;’ ]E: J[)

SEP 281

R‘.Chard M

Law <
- S. pig rance /
NiTpre: T J ’ . .
TREERY msm?c’r%? gxﬂ%/

St Wt et Vet Vsl Nl Nt Vet Wl Vil sl Nogi? Nt Nt st

Defendants.

MINIST OBING ORDER

The Court has been advised by counsel that this action has been
settled, or is in the process of being settled. Therefore it is not
necessary that the action remain upon the calendar of the Court.

IT IS THEREFORE ORDERED that the Clerk administratively terminate
this action in his records, without prejudice to the rights of the
parties to reopen the proceedings for good cause shown for the entry of
any stipulation, order, judgment, or for any other purpose required to
obtain a final determination of the litigation. The Court retains
complete jurisdiction to vacate this order and to reopen the action upon
cause shown within sixty (60) days that settlement has not been
completed and further litigation is necessary.

ORDERED this 59% day of September, 1995.

s .

P

¥ C. K .
UNITED STAL'ES DASTRICT JUDGE
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FILED

IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF OKLAHOMA SEP 25 1995
PAM HICKERSON, individually and as next H'Chaff.’sh.ﬂb%s??é?gcreb%%%mBrk

friend for CHRISTOPHER E. HICKERSON, a
minor, and ANDREA K. HICKERSON, a minor,

Plaintiffs, ENTERED ON

versus _ paw-SEP 27 1945
, CASE NO. 94 C 923 B
THOMAS WILLIAM MEENTS, PAUL SHAFER,
JIM HARBUCK, ROY SUMPTER, LLARRY
JARRETT, and KEITH ADDISON,

Defendants.

m

ORDER APPROVING SETTLEMENT,
DISTRIBUTING SETTLEMENT PROCEEDS, AND
DISMISSING CLAIMS WITH PREJUDICE

m

On September 30, 1995, this matter came on for consideration of the parties’ Joint
Application for Court Approval of Settlement, Distribution of Settlement Proceeds, and
Dismissal With Prejudice. Plaintiff Pamela Hickerson appeared personally and through her
counsel of record. The defendants appeared through their respective counsel of record. The
Court, having reviewed the stipulations included in the parties’ Joint Application, and
considering the evidence presented on the record, took the matter under advisement, subject
to receiving and considering additional testimony of the the minor plaintiffs, Christopher E.
Hickerson and Andrea K. Hickerson. Subsequently, the parties submitted transcripts of the
sworn testimony of the minor plaintiffs. Having reviewed the additional testimony, the Court
finds as follows:

1. Plaintiff Pam Hickerson is the surviving spouse of Michael E. Hickerson, who



died July 22, 1994 in Claremore, Oklahoma. Plaintiffs Christopher E. Hickerson and Andrea
K. Hickerson are the only children of Michael E. Hickerson. (The three are collectively
referred to herein as “Plaintiffs.”) No personal representative has been appointed over the
estate of Michael E. Hickerson and, therefore, pursuant to Okla. Stat. tit. 12, § 1054 (1991),
Pam Hickerson, the decedent’s widow, is the person exclusively entitled to bring this wrongful
death action on behalf of the plaintiffs.

2. Christopher E. Hickerson was born on May 26, 1978, and Andrea K. Hickerson
was born on January 26, 1981. At the time this Order is entered, both are under eighteen (18)
years of age.

3. Plaintiffs have alleged that the death of Michael Hickerson was proximately
caused by the negligent conduct of Defendants Thomas William Meents, Paul Shafer, Jim
Harbuck, Roy Sumter, Larry Jarrett, and Keith Addison (collectively “Defendants™).
Plaintiffs further contend that, as a result of said negligence, they are entitled to recover
damages pursuant to Okla. Stat. tit. 12, § 1053 (1991).

4. Defendants have denied the Plaintiffs’ allegations and have asserted various
affirmative defenses.

5. Under reservation of rights, non-party Sphere Drake Insurance Company (“The
Company”) has provided a defense on behalf of Defendants. The Company contends that its
policy of insurance does not provide coverage for the claims asserted by Plaintiffs or any
judgment that results herein.

6. The parties have reached a compromise settlement whereby Plaintiffs agree to
release and discharge Defendants and The Company from any and all claims arising from the

-2 -



accident of July 22, 1994, in exchange for payment of the sum of Thirty-six Thousand Six
Hundred Twenty-one and 85/100 Dollars ($36,621.85).

7. In determining the reasonablepess of the settlement, the Court has carefully
considered all of the surrounding circumstances, including the risk in proceeding at trial and
the additional stress imposed on the decedent’s family in being subjected to a trial, the
absence of any insurance to satisfy a judgment and the due diligence of the plaintiffs and
their counsel to seek out such coverage, and the close relationship between the plaintiffs and
the defendants and the express desire of the plaintiffs to limit their recovery to available
insurance monies. The Court has also given careful consideration to the testimony of the
children who, although minors, are of such aée and intelligence that they are able to express
their understanding and desires as to the resolution of these claims.

8. Based upon the Court’s review of the evidence submitted on the record, the
settlement proceeds shall be distributed in the following manner:

A. $17,425.70 shall be paid to Joseph Farris and Lloyd Messick as
reimbursement for litigation expenses incurred herein;

B. $ 6,398.72 shall be paid to Lloyd Messick and Joseph Farris as a
reasonable attorneys’ fee;

C. $ 12,797.43 shall be distributed to Pam Hickerson as widow of Michael
E. Hickerson, deceased.

9. The settlement agreement between the parties is deemed to be fair and just,
and is entered into by the parties of their own free will, having been fully advised upon

consultation with their respective counsel, and having been made fully aware of the
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circurnstances.

10.  Defendants and The Company should be and hereby are released and forever
discharged from liability to Plaintiffs or those ¢laiming through the Plaintiffs for any and all
claims that have been asserted or could have been asserted as a result of the accident that is the
subject of this lawsuit.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that the Joint
Application for Court Approval of Settlement, Distribution of Settlement Proceeds, and Order
of Dismissal With Prejudice filed the parties to this action should be and the same is hereby
granted. The Court approves the terms of the settlement agreement as set forth above. IT IS
FURTHER ORDERED, ADJUDGED AND DECREED that Plaintiffs’ claims are dismissed
with prejudice to further litigation.

Entered this 25 day of September, 1995.

S/ THOMAS R, BRETT

THOMAS R. BRETT
U.S. DISTRICT JUDGE



IN THE UNITED STATES DISTRICT COURT FILED
FOR THE NORTHERN DISTRICT OF OKLAHOMA
SEP 2 5 1395

Richard M, Lawrence, Court Clerk

LEONARD RENAL ROBERTS, Ue. Draaace, Court

Plaintiff,
vs. No. 93-C-676-B

MARY BEARS, et al.,

)
)
)
)
)
)
)
)
)

Defendants. ENTERED ON DOCKET

DATE  J00L
S

In accord with the Order granting Defendants' motion for
summary judgment, the Court hereby enters judgment in favor of all
Defendants and against Plaintiff Leonard Renal Roberts. Plaintiff
shall take nothing on his claim. Each side is to pay its

respective attorney fees.

o -
SO ORDERED THIS A day of ,ﬂﬁz , 1995.

i

A /f%/%

MAS R. BRETT
UNITED STATES DISTRICT JUDGE




FILED
IN THE UNITED STATES DISTRICT COURT -
FOR THE NORTHERN DISTRICT OF OKLAHOMA ¢rp o &

‘ Richard M, Lawrence, Cdurt

LEONARD RENAL ROBERTS, 10 M Lawenee S

Plaintiff,

vs. No. 93-C-676-B

NTERED ON DOCKET

MARY BEARS, et al.,
oare_ St 18 1

Defendants.

QRDER

plaintiff, a muslim prisoner appearing pro se, brings this
action against several prison afficiéls at Dick Conner Correctional
Center (DCCC) based upon the strip search of his visitors and his
confinement in disciplinary segregation and subsequent transfer to
Oklahoma State Penitentiary (0SP) after officers filed a
misbehavior report. He claims retaliation for exercising his right
to practice his religion. Defendants have moved to dismiss or, in
the alternative, for summary judgment, on the basis of the court-
ordered Martinez report (Special Report). For the reasons stated

below, Defendants' motion for summary judgment is hereby granted.

I. UNDISPUTED FACTS
1. On February 7, 1993, Officer Krushee charged Plaintiff
with Individual Disruptive Behavior. After an investigation,
DCCC's officials decided to handle the misconduct informally.
There was no finding of guilt, punishment or notation on
Plaintiff's Consolidated Record Card. (Special report, attachments
A, F, and H.)

2. On June 12, 1993, Plaintiff's wife, stepson, and



grandson, were subjected to strip searches prior to being permitted
to wvisit with Plaintiff. (October 13, 1993 Special Report,
attachment B.) :

3. On July 26, 1993, Officer Carol Raines, conducted a strip
search on Plaintiff's wife and mother prior to permitting them to
visit Plaintiff. (Special Report, attachments C and D in camera
review.)

4, On August 9, 1993, Stephen Moles, Unit Manager, mentioned
Plaintiff's name at a staff meeting in connection with the finding
of $465.00 in inmate Vernon Brown's property. Stephen Moles
believed that Brown was working with or for Plaintiff in illegal
drug trades. (Special Report, attachment G.)

5. On August 25, 1993, popcorn belonging to the Muslim
community were stolen from the vault of the A & C Unit. (Id.)

6. On August 27, 1993, an offense report was filed against
Plaintiff, charging him with "Group Disruption" for purchasing,
selling, and distributing controlled dangerous substances.
Plaintiff was transferred to OSP the same day and placed in the
disciplinary unit pending an investigation. Lorene Kramer, the
investigating officer, took statements from Special Investigator
McKenzie and two witnesses ligted by Plaintiff. Following a
hearing on September 3, 1993, Plaintiff was found guilty and
sentenced to 30 days in disciplinary segregation and loss of 365
days of earned credit. Plaintiff remained in disciplinary
segregation until October 21, 1883, due to lack of bed space in the

general population. On November 15, 1993, the Director/Designee



reversed and expunged the decision of the disciplinary hearing

officer on procedural grounds. (Id., attachments M and O.)

II. SUMMARY JUDGMENT STANDARD

Summary judgment pursuant to Fed. R. Civ. P. 56 is appropriate
"if the pleadings, depositions, answers to interrogatories, and
admissions on file, together with affidavits, if any, show that
there is no genuine issue of material fact and that the moving
party is entitled to judgment a8 a matter of law." When reviewing
a motion for summary judgment, the court must view the evidence in
the light most favorable to the non-moving party. Applied Genetigs
Int'l., Inc. v. First Affiliated Sec., Inc., 912 F.2d 1238, 1241
(10th Cir. 1990) (citing Gray y. Phillips Petroleum Co., 858 F.2d

610, 613 (10th Cir. 1988). "However, the nonmoving party may not
rest on its pleadings but must set forth specific facts showing
that there is a genuine issue for trial as to those dispositive

matters for which it carries the burden of proof." Applied

Geneticg, 912 F.2d at 1241 (citing Celotex Corp v. Catrett, 477
U.S. 317, 324 (1986)). Although the court cannot resolve material

factual disputes at summary judgment based on conflicting
affidavits, Hall v, Bellmon, 93% F.2d 1106, 1111 (10th Cir. 1991},
the mere existence of an alleged factual dispute does not defeat an
otherwise properly supported motion for summary judgment. Anderson
v, Liberty Lobby, Inc,, 477 U.8. 242, 247-48 (1986). Only material
factual disputes preclude summary judgment; immaterial disputes are

irrelevant. Hall, 935 F.2d at 1111. Similarly, affidavits must
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be based on personal knowledge and set forth facts that would be
admissible in evidence. Id, cd@clusory or self-gerving affidavits
are not sufficient. Id., If th@éevidence, viewed iﬁ the light most
favorable to the non-movant, Eﬁils to show that there exists a
genuine issue of material facﬁ; the moving party is entitled to
judgment as a matter of law.  &§§ Anderson, 477 U.S. at 250.
Where a pro_se plaintiff is a prisoner, a court authorized
"Martinez Report" (Special Repﬁft) prepared by prison officials may
be necessary to aid the court in determining possible legal bases
for relief for unartfully drawn complaints. See Hall, 935 F.2d at
1109. On summary judgment, the Court may treat the Martinez Report
as an affidavit, but may not ﬁncept the factual findings of the
report if the plaintiff has pr&ﬁmnted conflicting evidence. Id. at
1111. This process is designﬁﬁ to aid the court in fleshing out
possible legal bases of reli@f from unartfully drawn pro ge
prisoner complaints, not to re#ﬁlve material factual disputes. The
plaintiff's complaint may alséﬁﬁa treated as an affidavit if it is
sworn under penalty of perjur? and states facts based on personal
knowledge. Id, The court mugt also construe plaintiff's pro se
pleadings liberally for purpﬁﬁ@ﬂ of summary judgment. in v

Kerner, 404 U.S. 519, 520 (19?@).

III. = AMALYSIS

A. Strip Search of Family sibers

In Count I and II of his gomplaint, Plaintiff challenges the

strip searches of his wife, 'mother, son, and grandson prior to



their visit with Plaintiff. Plaintiff alleges that Defendants'
conduct violated his visitors' right to freedom from unreasonable
searches and seizures. Defeﬁﬁﬁﬂts gsubmit that Plaintiff has no

of these individuals. The Court

standing to challenge the search
agrees. It is well established that one may not sue or recover
damages for violations of anothéxr's civil rights under 42 U.S.C. §

nd, 366 U.S. 420, 429 (1961);

Reynoldson v. Shilli , 907 ¥.2d 124, 125 (10th Cir. 1990).%
Accordingly, Defendants are enﬁﬁfled to judgment as a matter of law

on Plaintiff's claim under the Fourth Amendment.?Z

B. Cruel and Unusual Punishment
In Count II of his complaint, Plaintiff alleges that
defendants conspired to inflict ¢rue1 and unusual punishment.

bars punishments

1 See Romo v, Champion, 46 F.3d 1013 (10th Cir. 1995) (wife
and daughter of inmate sued for wiolation of their fourth amendment

right to be free from unreasonable searches and seizures prior to
visiting husband at state peniténtiary), petition for cert. filed,
__U.s.L.W. __ (U.S. Jul. 26, 3) (No. 955745); Boren v, Deland,
958 F.2d 987 (10th Cir. 1992) }; Long v, Norris, 929 F.2d 1111
(6th Cir. 1990) (inmates and sitors brought action; visitors
alleged that searches violated visiting plaintiffs' fourth
amendment rights to freedom . from unreasonable searches and
seizures; inmate plaintiffs i ad alleged that wardens violated
the inmate plaintiff's fourt h amendment liberty interest in
vigitation, c¢reated by Tennesgs yrison regulation), cert. denied,
502 U.S. 863 (1991).

¢ Court denied Plaintiff's Motion
,, mother, son, and grandson. The
r was permissive, Plaintiff was
could not represent any of the
.on. (Docket #40.)

2 On January 20, 1995
for Permissive Joinder of his
Court found that, even if jo
proceeding pro_ge and, theref
proposed plaintiffs in this act



which, although not physieally barbarous, "involve the
unnecessary and wanton infliction of pain," Gregg V.
Georgia, 428 U.s. 153, 173 (1976}, or are grossly
disproportionate to the s@verity of the crime. Among
nynnecessary and wanton" infliction of pain are those
that are "totally without penological justification."
Gregg v. Georgia, gupra, at 183; Estelle v, Gamble, 429
U.S. 97, 103 (1976).

Rhodes V. Chapman, 452 U.S. 337, 346 (1981) (some citations

omitted) . Conditions that deprive inmates of "the minimal
civilized measure of life's neéaasities" may also constitute cruel
and unusual punishment. Id. at 337.

Viewing the evidence in the light most favorable to Plaintiff,
the Court concludes that Plaintiff's claims that Defendants falsely
charged him with misconducts and retaliatory transferred him to OSP
do not amount to a sufficiently serious deprivation to be
considered cruel and unusual punishment. The emcotional harm
Plaintiff allegedly suffered as a result of confinement in
disciplinary segregation doee not represent a "wanton oOr
unnecessary infliction of pain® nor  was it "grossly
disproportionate" to the severity of the infraction charged. As

ent that resulted from the

discussed below, the confing
disciplinary charge was not uneenstitutionally imposed. Moreover,
Plaintiff does not allege that the specific conditions of that
confinement were cruel and unusual.

Even if a prison transfer is intended to be punitive such
action does not constitute cruel or unusual punishment within the
meaning of the Eighth Amendment. Accordingly, Defendants are
entitled to Jjudgment as a mmttur of law on Plaintiff's Eighth

Amendment claims.
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C. FALSE CHARGES

The filing of false charges is normally not actionable under
section 1983 as long as the prisoner's due proéess rights are
protected. Freeman v. Rideoyt, 808 F.2d 949, 951-53 (2d Cir.
1986). To determine if Plaintiff's procedural due process rights
were violated in connection with the misconduct report and
disciplinary segregation, the Court must first determine whether

Plaintiff had a liberty or property interest with which the State

has interfered. Kentucky ngn;; of Corrections v, Thompson, 490
U.S. 454, 460 (1989). Because the Due Process Clause, itself, does
not create a protected liberty interest in remaining in the general
population, Plaintiff must show that state law created such an
interest. See Hewi v, H , 459 U.S5. 460, 468-69 (1982} .

The Supreme Court recently reformulated the test for
determining whether a state law creates a protected 1liberty

interest. See Sandin v, Cgpmor, 115 S.Ct. 22393 (1995).3 In

Sandin, the court abandoned the methodology established in Hewitt
and Thompson and decided to raturn to the due process principles

eastablished in Wol

&1, 418 U.S. 539 (1974) and Meachum

v. Fano, 427 U.S. 215, 224-2286 (1976).% Under Sandin, therefore,

3 The Supreme Court's decision in Sandin applies
retroactively to the instant case because the Court applied the
rule announced in Sandin to the parties in that case. See Harper
v. Virginia Dep't of Taxatiom, .. U.S. __ , 113 §.Ct. 2510, 2517
(1993) (no court may refuse to apply rule of federal law
retroactively once the Court applies it to the parties before it).

4 Under Hewitt, in order for a state law establishing
procedural guidelines for prisens to create a liberty interest, the
law must use "explicitly mandatory language" that forbids certain
outcomes absent "specific substantive predicates." Hewitt, 459

7



courts no longer examine the.ianguage of prison regulations to
determine whether such regulations place substantive restrictions
on an official's discretion. ' Rather, courts muét focus on the
particular discipline imposed}ﬁnd ask whether it "present([s] the
type of atypical, significant7£aprivation in which a state might
conceivably create a liberty interest." Id.

Based on the Supreme Court's decision in Sandin, the Court
finds that there is no liberty interest at issue in the case at
hand. The deprivation allegedi? gsuffered by Plaintiff, 55 days in
disciplinary segregation, is nﬁﬁ“of the "atypical” or "significant"
kind that the Supreme Court haﬁ?hetermined constitute deprivations
in which a state might createfﬁjliberty interest. See Mujahid v.
Meyer, 59 F.3d 931, 932 (ﬁﬁh- Cir. 1995) (fourteen days in
disciplinary segregation as & result of a misconduct did not
implicate any liberty interestsﬁursuant to Sandin). The conditions
in disciplinary segregation &re not dramatically different £from
what prisoners expect toO en@ﬁunter in the general population.
Since no liberty interest wam.implicated, Plaintiff was not even

entitled to a hearing. See Brgwm v, Champion, 1995 WL 433221 (10th

Cir. July 24, 1995) (unpublished opinion) (inmate was not entitled

to hearing because no comstitutional Iliberty interest was

implicated either by his ten-( ¢ disciplinary segregation or by his

reclassification by prison officials).

focused on the language of the
nature of the deprivation and
"encouraged prisoners to com egulations in search of mandatory
language on which to base entitiements to various state-conferred
privileges." Sandin, 115 S.Ct. at 22535.

U.S. at 472. This approa
regulation rather than th
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D. RETALIATION

As noted above, the filing of false charges is generally not
actionable under section 1983. §See Freeman, 808hF.2d 949, 951,
Franco v, Kelly, 854 F.2d 584, 589 (2d Cir. 1988), however, held
that a prisoner stated a wvalid claim against prison guards by
alleging that the guards falsely accused the prisoner of
insubordination in retaliation for the prisoner's cooperation with
authorities investigating abuse of inmates. Plaintiff here
similarly asserts interference with his First Amendment right of
freedom of religion.

While prisoners have no independent expectation that they will
never be transferred or placed in segregated confinement during
incarceration, prison officials nevertheless deprive an inmate of
his constitutional rights by transferring him or by placing him in
segregated confinement in retaliation for exercising his
constitutionally protected rights. Smith v. Maschpner, 899 F.2d

940, 947-48 (10th Cir. 1990). Plaintiff's retaliation claim is

controlled by Mount Healthy City of Fducation v. Doyle, 429 U.S.
274 (1977). Therefore, to mwake out a prima facie case of

retaliation, Plaintiff bears the burden of demonstrating that his
conduct was constitutionally protected and that the retaliation was
a substantial or motivating factor behind Defendants' action. The
burden then shifts, and Defendants must prove by a preponderance of
the evidence that they would have taken the same action in the
absence of the protected conduct. Jd. at 287. If the undisputed

facts "demonstrate that the challenged action would have been taken



on the valid basis alone, and such a conclusion will frequently be
readily drawn in the context of prison administration where we have
been cautioned to recognize that ‘prison officials have broad
administrative and discretionary authority over the institutions
they manage,'" the Court should find that the prisoner was not
denied his constitutional right. §Sher v. Coughlin, 739 F.2d4 77, 82
(2d Cir. 1984) (quoting Hewitt ¥. Helms, 459 U.S. 460 (1983)).
Viewing the evidence in the.light most favorable to Plaintiff,
the Court finds that Plaintiff has not met his initial burden of
proving that his religious activity was a ‘motivating factor'’ in
the decision to charge him with the August 1993 misconduct.
plaintiff must show more than a subsequent disciplinary charge. A
claim of retaliation must ineclude a n"chronology of events from
which retaliation may plausibly be inferred.” Cain v. Lane, 857
F.2d 1139, 1143 n.6 (7th Cir. 1988). In this case, Defendants have
also submitted affidavits denying retaliatory motives and
explaining that their actions were based on the need to maintain
institutional order and security. Plaintiff has submitted no facts
to rebut these contentions, or to support his claim of a
retaliatory conspiracy. Accordingly, Defendants are entitled to

judgment as a matter of law on Plaintiff's claim of retaliation.
E. DENIAL OF EQUAL PROTECTION

In Count VI of his complaint, Plaintiff alleges that because

of his race and religious preférence his rights to equal protection

10



of the laws were violated.® After viewing the evidence in the
light most favorable to Plaintiff, the Court concludes that
Plaintiff has failed to establish that Defendants intentionally or
purposefully discriminated agaiﬁkt him. See Brisco v. Kusper, 435
F.2d 1046, 1052 (7th Cir. 1970) (the "Equal Protection Clause has
long be limited to instaﬁ&@s of purposeful or invidious
discrimination rather than f erroneous or even arbitrary
administration of state poﬁ@rs"). Contrary to Plaintiff's
allegations, muslim inmates atVﬁCCC have been permitted to possess
religious oils, whether purchaaﬁd or donated. Moreover, as of July
14, 1994, muslim inmates at DCﬁ@:are allowed to wear "Kufi Caps" on
the compound and are no 1ongef:required to shave their beards or
cut their hair as long as tﬁ@re is no conflict with health or
safety requirements. Lastly, no religious group is allowed to
travel away from the facility.

Therefore, summary judgmﬁmt is hereby granted in favor of

Defendants on Plaintiff's equai'protection claims.

F. DENIAL OF ACCESS TO THE LAW LIBRARY AND HIS LEGAL MATERIAL

Next, Plaintiff alleges that his transfer to OSP interfered
with his constitutional rightﬂfot access to the law library.
A convicted inmate has a comstitutional right to adequate,

effective, and meaningful access to the courts and the law library.

ding to allege claims on behalf of
As noted above, one may not sue Or
of another's civil rights under.

$; Reynoldson, 907 F.2d 124, 125.
11

> plaintiff has no s
other muslim inmates at DCCC
recover damages for violatis

See McGowan, 366 U.S. 420, 4




Love v. Summit County, 776 F.2d 908, 912 (10th Cir. 1985), cert.

denied, 479 U.S. 814 (1986) .

The right is one of the privileges and immunities

accorded citizens under article four of the Constitution

and the Fourteenth Amendment. It is also one aspect of

the First Amendment right to petition the government to

redress grievances. Fipnally the right of access is

founded on the due process clause and guarantees the
right to present to a court of law allegations concerning

the violation of constitutional rights.

Smith v. Maschner, 899 F.2d 940, 947 (10th Cir. 1990} (citation
omitted) .

In Bounds v, Smith, 430 U.S. 817, 827 (1977), the Supreme
Court held that "the fundamental constitutional right of access to
the courts requires prison authorities to assist inmates in the
preparation and filing of meaningful legal papers by providing
prisoners with adequate law libraries or adequate assistance from
persons trained in the law."

After reviewing the Special Report and Plaintiff's response,
the Court concludes that plaintiff has not demonstrated a total
deprivation of legal materials. The special report reveals that
plaintiff had access to the law library during his stay at OSP
through visits from the legal research assistant, direct visits to
the library, and receipt of reguested legal materials.

At the most Plaintiff has alleged a limited deprivation of
access resulting from his temporary inability to use some of his
legal materials which he had left at DCCC. To establish a claim of
limited deprivation of access, however, Plaintiff must show both
cause and some prejudice that followed from the alleged deprivation

of legal materials. See Ruark v. Solano, 928 F.2d 947, 950 (10th
12



Cir. 1991). Plaintiff has failed to meet his burden. Therefore,
the Court cannot conclude that Plaintiff has demonstrated prejudice
to escape summary judgment in tﬁis case. Accordiﬂgly, Defendants
are entitled to judgment as a wmatter of law on Plaintiff's claims

of denial of access to the law library.

G. PENDENT STATE CLAIM
The Court declines to exercise pendent jurisdiction over
Plaintiff's state claim of slander. See 28 U.S5.C. § 1367(c)(3);

see also United Mine Workers v, @ibbs, 383 U.S. 715, 725-26 (1966).

IV. CONCLUSION

After viewing the evidenge in the light most favorable to
Plaintiff, the Court concludes that Defendants have made an initial
showing negating all disputed material facts, that Plaintiff has
failed to controvert Defendants' summary judgment evidence, and
that Defendants are entitled to judgment as a matter of law.

Accordingly, Defendants' motion for summary judgment (docket
#26-2) is granted. Defendant'ﬁtmation to dismiss (docket #26-1) is
denied as moot. Plaintiff's m@tion for extension of time (docket

#47) is granted.

SO ORDERED THIS ,§_ day of )££4¢?{’ , 1995,
rd

UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURTFORI'H L E D
NORTHERN DISTRICT OF OKLAHOMA

Cowa

TERRANCE W. SARGENT,
Plaintiff,
No. 95-C-331-K

V.

PATRICK BALLARD, individually and as

Washington County, Oklahoma Sheriff ENTERED ON DOCNET

DATE____gep 2 8 1

L L I A L S Y

Defendant.

This matter comes before the Court on Plaintiff’s Motion for Appointment of
Counsel (docket #8).

The Court has discretion to appoint an attorney to represent an indigent plaintiff
in a civil case where, under the totality of circumstances, a denial of counsel would
result in a fundamentally unfair proceeding. 28 U.S.C. § 1915(d); McCarthy v.
Weinberg, 753 F.2d 836, 839-40 (1'Dth Cir. 1985); Swazo v. Wyoming Dep‘t of
Corrections State Penitentiary Warden, 23 F.3d 332, 333 {10th Cir. 1994). If the
indigenf plaintiff has a colorable claim, the Court will ""consider the nature of the

factual issues raised in the claim and ‘the ability of the plaintiff to investigate the

crucial facts.’” Bucks v, Boergerm,am,_i_!ﬂ F.3d 978, 979 {10th Cir. 1995) (quoting

McCarthy, 753 F.3d at 838).

According to the Tenth Circuit Ci urt of Appeals, the following factors must be
considered:
(1) the merits of Plaintiff's ctaims,

(2) the nature of the factual issues involved,



(3) Plaintiff’s ability to Investigate the crucial facts,

{4) the probable type of evidence,

(5) Plaintiff’s capability to present his case, and

(6) the complexity of the legal issues involved.
See Rucks, 57 F.3d at 979; McCarthy, 753 F.2d at 838-40; and Maclin v. Freake,
650 F.2d 885, 887-89 (7th Cir. 1981). After carefully weighing these factors as they
relate to this case, the Court denies Piaintiff’s Motion for Appointment of Counsel.
Denial of Plaintiff’s motion is, however, without prejudice to the reassertion of a
motion for appointment of counsel after the Court has had an opportunity to rule on
Defendant’s Motion for Summary Judgment.

Currently pending before the Court is Defendant’s Motion for Summary
Judgment. Plaintiff has failed to file a response to this Motion as required by Local
Rule 7.1. Because it appears that Plaintiff may have been waiting on a ruling from
this Court regarding his Motion for Appointment of Counsel, the Court will grant
Plaintiff an additional 15 days from the date of this Order to file a response to
Defendant’s Motion for Summary Judgment. Plaintiff’s response must comply with
Local Rule 56.1 and Fed. R. Civ. P. 68. Should Plaintiff fail to file a response as
ordered, the Court, pursuant to Local Rule 7.1(C), will be authorized to deem this

matter confessed and judgment may be entered for Defendant and against Plaintiff.

S



Accordingly, Plaintiff’s Motion for Appointment of Counsel is denied without
prejudice. Plaintiff is further ordered to file a response to Defendants' Motion for
Summary Judgment within 15 days of the date of this Order.

Dated this <2 S day of September 1995.

) -
Sam A. Jogyl//
United Stafes Magistrate Judge

-3



FILED
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA SEP 2 5 1995

‘Richard M. Lawrence, Court Clark

CHERYL L. S AMPSON, U.S. DISTRICT COURT

Plaintiff,

v. Civil Action No. 94-C-931-K
ALBERTSON’S, INC.,

a corporation; and, e v £
RON WELSH, ENTERED Cio o

DATE gpp 2 6 W

qvvv-—#uw-—!wvv

Defendants.

STIPULATION OF DISMISSAL WITH PREJUDICE

The parties to this proceeding, by and through their
attorneys of record, do hereby stipulate pursuant to Federal Rule
of Civil Procedure 41{a) (1) (i1) that this action should be and 1is
hereby dismissed, with prejudice. Each party is to bear her or its

own costs of this action and attorney’s fees.

W | "ﬁw%xéﬂm

D. Gregoky Bledsoe Thomas D. Robertson, OBA No. 7665
OBA No. 0874 NICHOLS, WOLFE, STAMPER, NALLY,
1717 S. Cheyenne Ave. FALLIS & ROBERTSON, INC.
Tulsa, Oklahoma 74119-4664 400 Old City Hall Building

(918) -599-8123 124 East Fourth Street

Tulsa, Oklahoma 74103-5010
(918) 584-5182

ATTORNEY FOR PLAINTIFF ATTORNEYS FOR DEFENDANT
CHERYL L. SAMPSON ALBERTSON'S, INC.
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IN THE UNITED STATES DISTRICT COURF —
FOR THE NORTHERN DISTRICT OF OKLAHO I L ]14 D

NELLIE WOOTEN,
Plaintiff,
Ve

PARAMOUNT APPAREL
MANUFACTURING, INC.,

gt Tt Smar® S N Nt Yagt® Smatt St Nt

SEP 20 7
Richard M. Lawrence, Clerk
U. S, DISTRICT COURT
HORTHERY TISTI0] CF QRLAHOAA

Case No. 95-C-146K

ENTEF’&-ES?P,“?G %ofﬁé_:xr

Defendant. DATE
STYPULATION OF DISMISSAT WITH PREJUDICE

The parties herein hereby stipulate that the above referenced

action may be dismissed with prejudiced.

(o 0 S

Cheryl Gan, DBA #14719 -
404 East Deyey Street

Suite 106

P.0. Box 6

Sapulpa, lahoma 74067

Sandy L. Scpo¥anec, OBA #10948
PHILLIPS MZFALL MCCAFFREY

MCVAY & H, P.C.
12th Floor - One Leadership Square
211 North Robinson
Oklahoma City, Oklahoma 73102
(405) 235-4100
Attorneys for Defendant

ss\Paramount.stp

60775 .50001

G



IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA Ed I1LED

THRIFTY RENT-A-CAR SYSTEM, ) arn 22 199k
INC., an Oklahoma Corporation, )
) Richard L. Luwiaice, Olork
Plaintiffs ) U.S. DISTRICT COURT
) /
V. ) Case No. 95-C-265-H -
)
NEWCO CORPORATION, a Montana Yy T e
corporation, and ALLAN G. HOLMS, an ) P ™,
individual ; o ENTERED ON DOCKET )
Defendants. ) ( paTe SEP 2 5 1383
\“\__M*&_-//'/‘
MAGISTRATE JUDGE'S
REPORT AND RE :COMMENDATIONS

Being fully apprised of the facts and law regarding the above-captioned matter, the

Magistrate Judge makes the following report and recommendation to the Court:
- REPORT

1. The Plaintiff, Thrifty Rent-A-Car System, Inc. ("Thrifty"), has sued the
Defendants for monies owed in conneétion with a rental car franchise operated by the
Defendant, Newco Corporation, and its principal and guarantor, Defendant, Allan G. Holms
("Holms").

2. Thrifty claims that the Dgf_gndants are indebted to Thrifty in the amount of
$124,699.89, plus interest in the amoittif of $59.09 per day after March 9, 1995. Thrifty
also claims it is entitled to recover its aﬁorney’s fees and costs.

3. Thrifty served interrogathﬁes and document requests on or about June 1,
1995.

4, On July 11, 1995 and .Iuly 28, 1995, Thrifty inquired about Defendants’

©/



failure to respond to discovery. Defendénts indicated that responses would be forthcoming.

5. After Thrifty’s written discovery was served, Newco Qorporation ("Newco")
filed for protection under the United States Bankruptcy Code in another district and this
action was stayed as to it.

6. During a status hearing (Cése Management Conference) held by this Court
on August 14, 1995, this Court ordered Holms to answér interrogatories and respond to
document requests no later than Augusi 18, 1995. Holms’ counsel represented to the
undersigned Magistrate Judge that such counsel had not been aware at that time that the
Newco bankruptcy had been filed.

7. Holms failed to comply w1th the Court’s Order.

8. On August 22, 1995, Counsel for Thrifty contacted counsel for Defendant to
determine why the Defendant had failed to comply with the Court’s Order. Counsel for
Defendant indicated that discovery responses would be produced by the next day, August
23, 1995. Defendant, however, failed to do so.

9. On August 24, 1995, Thrifty filed a Motion for Sanctions thereby requesting
an order granting Thrifty judgment on all claims asserted by Thrifty or the Defendants in
this case under Rule 37(b)(2)(c).

10. Holms failed to respond to Thrifty’s Motion for Sanctions in writing, but the
Court set it down for hearing, and addressed it on the merits, rather than deeming it
confessed pursuant to Local Rule 7.1{c).

11.  On or about September 7, 1995, Holms served responses to discovery, which

all parties agreed were not fully responsive. On September 18, 1995, the undersigned



Magistrate Judge heard the argument of counsel for both parties in open court. At the
hearing, counsel for the Defendants stateﬁ that the Defendant Holrr_;s was not able to give
detailed answers to all of the interrogatories because: (i) Holms, the individual guarantor
of the Newco debt, had not been the active manager of the Thrifty franchise owned by the
Chapter 11 debtor-in-possession, Newco; (i) the bankruptcy schedules of Newco had not
been filed until mid-August, 1995 and the First Meeting of Creditors had not been held
until September 7, 1995; and (iii) Holms needed additional time to examine the books and
records of Newco in order to answer Thrifty’s detailed interrogatories concerning individual
invoices, after which the answers would be supplementéd under Rule 33. Counsel orally
moved the Court to stay this action temporarily in order to allow Holms time to organize
his affairs. The Magistrate Judge finds that Defendants’ argument does not excuse his
failure to respond to discovery for more than 90 days or obey this Court’s order of August
14, 1995. The undersigned Magistrate Judge further finds that the motion to stay has not
been properly submitted, is untimely and should not be considered.

12.  The undersigned Magistrate Judge finds that the actions described above are
due to Holms’ failure to cooperate with his counsel, and are not the fault of Holms’
counsel.

13. Holms has failed to obey this Court’s orders to provide or permit discovery
in this case within the times allowed by the Federal Rules of Civil Procedure and by the

Court’s Order of August 14, 1995.



Recommendation
1. Pursuant to Fed. R. Civ. P. 16(f) and Fed. R. Civ. P. 37‘7, judgment should be
entered in favor of the Plaintiff and against Holms on Thrifty’s claims against Holms and
on Holms’ claims against Thrifty.
2. Judgment should be granted as follows:
a. A judgment in favor of Thrifty and against the Defendant, Holms, in
the amount of $124,699.89, plus interest at $59.09 per day from
March 9, 1995, to the date of judgment;
b. a judgment awarding Thrifty its costs of this action;

c. a judgment for reasonable attorney’s fees incurred in connection with
the motion for sanctions;

d. a judgment in faﬁmr of Thrifty and against Holms on the
counterclaims of Holms against Thrifty.

Pursuant to Rule 72(b) of the Federal Rules of Givil Procedure, the Defendant is
allowed 13 days from the date of filing of this Report and Recommendation in which to

file a written objection.’

a
Dated this Z2 —_ day of W/ , 1995.
/'//4

LEO WAGNER ¢
UNITED STATES MAGISTRATE JUDGE

T:Thrifty.rr

"The 13 day period includes the 10 days provided by Rule 72{b), and the additional 3 days provided by Rule 6(e) when service
is made by mail.

4



IN THE UNITED STATES DISTRICT COURT FOR THE I? I I; IB I)
NORTHERN DISTRICT OF OKLAHOMA

SEP 2 2 1995
CAROL A. VARSHAY, ) Aichard M. Lawrence, Court Clerk
) U.S. DISTRICT COURT
Plaintiff, ) I
) - W\\\\
vVS. ) No. 95- 0-H T
) ENTERED CN NE
AMERICAN AIRLINES, INC., ) NTEAED CiN DOCKET
)
Defendant. ) DATE SEP 23 ]ggﬁ

AGREED ORDER FOR ADMINISTRATIVE CL

e

Upon joint motion and by agreement of the parties it is here-
with ordered that this case be administratively closed and all
proceedings herein stayed pending Plaintiff's pursuit of an addi-
tional administrative appeal available under Defendant's long term
disability pian which is a subject of this action. The case may be
reopened upon application of either party, if necessary. following
exhaustion of administrative appeal.

Dated this zgég day of September, 1995.

S/ SVEN ERIK HOLMES

HONORABLE SVEN HOLMES
U.S District Judge

JAMES E. POE, O 719
Attorney for Plaiptiff

ré il _
DAVID R. CORDELL, OBA $#11272
Attorney for Defendant




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

GEORGE CUNNINGHAM, ) ) N
3 FILED
Plaintiff, )
) SEP 22 1995
Vs. ) Case No. 94-C-719-K
)-- Richard M. Lawrence, Court Clerk
ALVA THOMAS SR., Executor )-- . 1J.S. DISTRICT COURT
of the Estate of RAWLINS I-IARPER ) T
deceased, - ; vgp 7 & \ﬂt\c\
» <
Defendant. ) DATE.

COME NOW the Parties hereto and hereby stipulate and agree that the above styled and
numbered case should be and the same is hereby dismissed without prejudiced.

Authority: Rule 41(a)(1)(ii), Federal Rules of Civil Procedure.

Thomas A. Layon
LAYON & CRO
1412 South Boston, Suite 210
Tulsa, OK 74119

(918) 583-5538

Attorney for Plaintiff

A, /st

Wilburn, Esq. (OBA #9600)
WILBURN MASTERSON & SMILING
7134 South Yale, Suite 560
Tulsa, OK 74136-6337
(918) 494-0414




ER : AILIN

I, Thomas A. Layon, do hereby certify that on this 2252 day of September, 1995, I
caused to be mailed a true and correct copy of the above and foregoing document with first-class
postage fully pre-paid to:

Mr. Ray H. Wilburn, Esq.

WILBURN, MASTERSON & SMILING
7134 South Yale, Suite 560

Tulsa, OK , 74136-6337

Attorney for Defendant

Thomas A. Layon



E‘ ILED
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOM#? 2 21995

iehard M. Lawleiué, Blark
Richaid HeTrinT COURT

U. 5. DIST! 3
THERN DiSIRN T 01 DRiAHOMA

B. F. KELLEY, JR., individuatly WO |

and as Trustee under the Will of

Ben F. Kelley, deceased, and

MILDRED L. KELLEY, ENTERED oN DOCKET

DATE_SEP 2.5 1095

Case No. 92-C-1004-E T

Plaintiffs,

VS.

WILLIAM B. MICHAELS and
PAINEWEBBER, INC., and LIBERTY
BANK & TRUST COMPANY OF TULSA,
N.A., in its capacity as Trustee

of the Trust of Allene H.

Michaels, deceased,

— Tt e et T e Mt Mo e g S ! S St Wttt S St

Defendants.
STIPULATED DISM ISSAL WITH PREJUDICE

Pursuant to Federal Rule of Civil Procedure 41{a)(1), the parties hereby
stipulate that all claims in the above-captioned action shall be dismissed with
prejudice without cost 10 any party.

Respectfully submitted,

James M. Sturdivant, Est.

Timothy Carney. Esq.

GABLE & GOTWALS

2000 Fourth National Bank Building
15 West 6th Street

Tulsa, OK 74119-5447

(918) 582-9201

ATTORNEYS FOR B. F. KELLEY, individually
AND AS TRUSTEE UNDER THE WILL OF BEN
F. KELLEY, DECEASED, and MILDRED L.
KELLEY



whm.dis/mdc

. W.0 Cowrn—

pel L. Wohlgemuth, OBA# 9811
Wllllam W. O'Connor, OBA# 13200
NORMAN & WOHLGEMUTH
2900 Mid-Continent Tower
Tulsa, Oklahoma 74103
{918) 583-7571

ATTORNEYS FOR DEFENDANT,
WILLIAM B. MICHAELS
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IN THE UNITED STATES DISTRICT COURT FOR THE® ~ ™ ™

NORTHERN DISTRICT OF OKLAHOMA

SEP 8 ¥ 1895

LAWRENCE OKONYA,
Plaintiff,
Case No. 95-C-115-BU

vs.

KEEBLER COMPANY, INC., ENT:::D ON COQKET

‘DﬁTE_lSE&Jlénﬁﬁig

Defendant.

As the parties have reached a settlement and compromise of
this matter, it 1s ordered that the Clerk administratively
terminate this action in his records without prejudice to the
rights of the parties to recpen the proceeding for good cause
shown, for the entry of any stipulation or order, or for any other
purpose required to obtain a finﬁl determination of the litigation.

If the parties have not reopened this case within _30 days of
this date for the purpose of dismissal pursuant to the settlement
and compromise, the plaintiff's action shall be deemed to be
dismissed with prejudice.

P .
Entered this __A2 day of September, 1995.

- MANS
MICHAEL BURRAGE

WNITED STATES DISTRICT JUD

Richard M. Lawrenca, Clark
. 5. DISTRICT COURT
NORTHERN DISTRICT OF QKLAHOMA



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OXLAHOMA

CONNIE SPENCER, ENTERED ON DCCKET

DE_SE?_H,_),QSS‘
FILE

SEP2° 19

Richard M. Lawrence, Cl
's. DISTRICT COUR
NORTHERN DISTRICT OF OKLAHOMA

Plaintiff,
vS.

PERRY LUTRELL, et al.,

et Nt Tt gyt St St N Tt Snar®

Defendants.
M

Before the Court is the application of the plaintiff to
dismiss this action without prejudice as to defendants Perry
Lutrell and Steven Lutrell (#7). No objection has been filed.

It is the Order of the court that the plaintiff's application
is GRANTED. Defendants Perry tutrell and Steven Lutrell are hereby

dismissed without prejudice.

ORDERED this A A day of September, 1995.

| %——* ~

TERRY C. KERN L
UNITED STATES DISTRICT JUDGE




UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,
Plaintiff,

VS.

FILED

SEP 2 1995

Richard M. Lawren
. 5. DISTRICT GaUag™

HORTHERN DISTRICT OF OKLALH’(;}M

PHIL. RANDAL ALWORDEN aka Phil R,
Alworden, PATRICIA ELLEN
ALWORDEN aka Patricia E. Alworden;
COUNTYSIDE FUNDING
CORPORATION; STATE OF
OKILLAHOMA, ex rel. OKLAHOMA TAX
COMMISSION; CITY OF GLENPOOL,
Oklahoma; COUNTY TREASURER,
Tulsa County, Oklahoma; BOARD OF
COUNTY COMMISSIONERS, Tulsa
County, Oklahoma,

Civil Case No. 95-C 494K

ENTERED ON DOCKET
oate SEP_2 5 1088

S S Nt gt gy’ Vgt g’ gt Vmgnt” S’ Suapt uggpt’ g gt Smggyt’ gt gt g’ g’

Defendants.

JUDGMENT OF FORECLOSURE

This matter comes on for consideration this A 3 day of «le 4 + ;
|74

1995. The Plaintiff appears by Stephen C. Lewis, United States Attorney for the Northern
District of Oklahoma, through Loretta F. Radford, Assistant United States Attorney; the
Defendants, COUNTY TREASURER, Tulsa County, Oklahoma, and BOARD OF COUNTY
COMMISSIONERS, Tulsa County, Oklahoma, appear by Dick A. Blakeley, Assistant
District Attorney, Tulsa County, Oklahoma; the Defendant, STATE OF OKLAHOMA, ex
rel. OKLAHOMA TAX COMMISSION, appears by Kim D. Ashley, Assistant General
Counsel; and the Defendants, PHIL RANDAIL ALWORDEN aka Phil R. Alworden and
PATRICIA ELLEN ALWORDEN aka Patricia E. Alworden, appear by their Attorney Jack
Martin, Esq.; the Defendant, COUNTRYWIDE FUNDING CORPORATION, appears not

e S ‘Lﬁﬁ SRR,
e iR IS OB WA N
NOTE: ?fisrvc\::i\f p2 1T 1O AL m&%\ATEL‘?No
PRO SE LITIGANTS 1NN

UPON RECEIPT.



having previously filed its Stipulation; and the Defendant, CITY OF GLENPOOL,
Oklahoma, appears not, but makes default.

The Court being fully advised and having examined the court file finds that the
Defendant, PHIL RANDAL ALWORDEN aka Phil R. Alworden, signed a Waiver of
Summons on June 13, 1995; that the Defendant, PATRICIA ELLEN ALWORDEN aka
Patricia E. Alworden, signed a Waiver of Summons Complaint on June 13, 1995, that the
Defendant, COUNTRYWIDE FUNDING CORPORATION, signed a Waiver of Summons
on June 19, 1995; that the Defendant, CITY OF GLENPOOL, Oklahoma, was served a copy
of Summons and Complaint on May 31, 1995, by Certified Maii; and that Defendant,
STATE OF OKLAHOMA, ex rel. OKLAHOMA TAX COMMISSION, was served a copy
of Summons and Complaint on May 31, 1995, by Certified Mail.

It appears that the Defendants, COUNTY TREASURER, Tulsa County,
Oklahoma, and BOARD OF COUNTY COMMISSIONERS, Tulsa County, Oklahoma, filed
their Answers on June 14, 1995; that the Defendant, STATE OF OKLAHOMA, ex rel.
OKLAHOMA TAX COMMISSION, filed its Answer on June 28, 1995; that the Defendant,
COUNTRYWIDE FUNDING CORPORATION, filed its Stipulation on July 11, 1995; and
that the Defendant, CITY OF GLENPOOL, Oklahoma, has failed to answer and its default
has therefore been entered by the Clerk of this Court.

The Court further finds that the Defendant, PHIL. RANDAL ALWORDEN, is
one and the same person as Phil R. Alworden, and will hereinafter be referred to as "PHIL
RANDAL ALWORDEN." The Defendant, PATRICIA ELLEN ALWORDEN, is one and
the same person as Patricia E. Alworden, and will hereinafter be referred to as "PATRICIA
ELLEN ALWORDEN." The Defendants, PHIL. RANDAL ALWORDEN and PATRICIA

ELLEN ALWORDEN, are husband and wife.



The Court further finds that this is a suit based upon a certain mortgage note
and for foreclosure of a mortgage securing said mortgage note upon the following described
real property located in Tulsa County, Oklahoma, within the Northern Judicial District of
Oklahoma:

Lot Fourteen (14), Block One (1), BRENTWOOD 11, an -

Addition to the City of Glenpool, Tulsa County, State of

Oklahoma, according to the AMENDED Plat No. 4153.

The Court further finds that on October 12, 1988, the Defendants, PHIL
RANDAL ALWORDEN and PATRICIA ELLEN ALWORDEN, executed and delivered to
HARRY MORTGAGE CO., their mortgage note in the amount of $47,100.00, payable in
monthly installments, with interest thereon at the rate of Nine and One-Half percent (9.50%)
per annum.

The Court further finds that as security for the payment of the above-described
note, the Defendants, PHIL RANDAL ALWORDEN and PATRICIA ELLEN ALWORDEN,
husband and wife, executed and delivered to HARRY MORTGAGE CO., a mortgage dated
October 12, 1988, covering the above-described property. Said mortgage was recorded on
October 13, 1988, in Book 5134, Page 127, in the records of Tulsa County, Oklahoma.

The Court further finds that on October 20, 1988, HARRY MORTGAGE
COMPANY, assigned the above-described mortgage note and mortgage to MARKET
STREET MORTGAGE CORPORATION. This Assignment of Mortgage was recorded on
November 16, 1988, in Book 5140, Page 924, in the records of Tulsa County, Oklahoma.

The Court further finds that on September 28, 1989, MARKET STREET
MORTGAGE CORPORATION, assigned the above-described mortgage note and mortgage

to COUNTRYWIDE FUNDING CORPORATION. This Assignment of Mortgage was



recorded on November 20, 1989, in Book 5220, Page 2263, in the records of Tulsa County,
Oklahoma.

The Court further finds that on May 1, 1990, COUNTRYWIDE FUNDING
CORPORATION, assigned the above-described mortgage note and mortgage to the
SECRETARY OF HOUSING AND URBAN DEVELOPMENT of Washington D.C., his
successors and assigns. This Assignment of Mortgage was recorded on May 18, 1990, in
Book 5253, Page 2364, in the records of Tulsa County, Oklahoma.

The Court further finds that on April 1, 1990, the Defendants, PHIL
RANDAL ALWORDEN and PATRICIA ELLEN ALWORDEN, entered into an agreement
with the Plaintiff lowering the amount of the monthly installments due under the note in
exchange for the Plaintiff’s forbearance of its right to foreclose. Superseding agreements
were reached between these same parties on April 1, 1991, April 1, 1992, October 1, 1992
and March 1, 1993.

The Court further finds that the Defendants, PHIL. RANDAL ALWORDEN
and PATRICIA ELLEN ALWORDEN, made default under the terms of the aforesaid note
and mortgage, as well as the terms and conditions of the forbearance agreements, by reason
of their failure to make the monthly instailments due thereon, which default has continued,
and that by reason thereof the Defendants, PHIL. RANDAL ALWORDEN and PATRICIA
ELLEN ALWORDEN, are indebted to the Plaintiff in the principal sum of $66,133.21, plus
interest at the rate of 9.50 percent per annum from May 1, 1995 until judgment, plus interest
thereafter at the legal rate until fully paid, and the costs of this action.

The Court further finds that the Defendant, STATE OF OKLAHOMA, ex rel.
OKLAHOMA TAX COMMISSION, has a lien on the property which is the subject matter of

this action by virtue of state income taxes in the amount of $577.10 which became a lien on



the property as of March 7, 1994, and a lien in the amount of $585.72, which became a lien
on the property as of October 6, 1994, Said liens are inferior to the interest of the Plaintiff,
United States of America.

The Court further finds that the Defendants, COUNTY TREASURER and
BOARD OF COUNTY COMMISSIONERS, Tulsa County, Oklahoma, claim no right, title
or interest in the subject real property.

The Court further finds that the Defendant, COUNTRYWIDE FUNDING
CORPORATION, Stipulates that it disclaims any right, title or interest in the subject real
property.

The Court further finds that the Defendant, CITY OF GLENPOOL,
Oklahoma, is in default and has no right, title or interest in the subject real property.

The Court further finds that pursuant to 12 U.S.C. 1710(1) there shall be no
right of redemption (including in all instances any right to possession based upon any right of
redemption) in the mortgagor or any other person subsequent to the foreclosure sale.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the
Plaintiff, the United States of America, acting on behalf of the Secretary of Housing and
Urban Development, have and recover judgment In Rem against the Defendants, PHIL
RANDAL ALWORDEN and PATRICIA ELLEN ALWORDEN, in the principal sum of
$66,133.21, plus interest at the rate of 9.50 percent per annum from May 1, 1995 until
judgment, plus interest thereafter at the current legal rate of g_g__% percent per annum until
paid, plus the costs of this action, plus any additional sums advanced or to be advanced or
expended during this foreclosure action by Plaintiff for taxes, insurance, abstracting, or sums

for the preservation of the subject property.



IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, STATE OF OKLAHOMA, ex rel. OKLAHOMA TAX COMMISSION, have and

recover judgment In Rem in the amount of $1,162.82, plus accrued and accruing interest, for

state income taxes, plus the costs of this action.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREEDS that the
Defendants, COUNTY TREASURER, BOARD OF COUNTY COMMISSIONERS, Tulsa
County, Oklahoma, PHIL. RANDAL ALWORDEN, PATRICIA ELLEN ALWORDEN,
COUNTRYWIDE FUNDING CORPORATION, and CITY OF GLENPOOL, Oklahoma,
have no right, title, or interest in the subject real property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that upon the
failure of said Defendants, PHIL RANDAL ALWORDEN and PATRICIA ELLEN
ALWORDEN, to satisfy the judgment In Rem of the Plaintiff herein, an Order of Sale shall
be issued to the United States Marshal for the Northern District of Oklahoma, commanding
him to advertise and seli according to Plaintiff’s election with or without appraisement the
real property involved herein and apply the proceeds of the sale as follows:

First:

In payment of the costs of thié action accrued and accruing incurred

by the Plaintiff, including the costs of sale of said real property;

Second:

In payment of the judgment rendered herein in favor of the Plaintiff;

Third: .

In payment of Defendant, STATE OF OKLAHOMA, ex rel.

OKLAHOMA TAX COMMISSI6ON, in the amount of $1,162.82,



plus accrued and accruing interest:, and costs of this action, for state

income taxes which are currently due and owing.

The surplus from said sale, if any, shail be cfe’posited with the Clerk of the Court to await
further Order of the Court.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that pursuant
to 12 U.S.C. 1710(1) there shail be no righﬁbf redemption (including in all instances any
right to possession based upon any right of fedemption) in the mortgagor or any other person
subsequent to the foreclosure sale. |

IT IS FURTHER ORDE, ADJUDGED, AND DECREED that from
and after the sale of the above-described reai'property, under and by virtue of this judgment
and decree, all of the Defendants and all persons claiming under them since the filing of the
Complaint, be and they are forever barred and foreclosed of any right, title, interest or claim

in or to the subject real property or any paft thereof.
s/ TERRY C. KERN

UNITED STATES DISTRICT JUDGE

APPROVED:

STEPHEN C. LEWIS
United States Attorney

LORETTA F. RADFORD, OBA #11158
Assistant United States Attorney

3460 U.S. Courthouse

Tulsa, Oklahoma 74103

(918) 581-7463



DICK A. BLAKELEY, OB
Assistant District Attorney
406 Tulsa County Courthouse
Tulsa, Oklahoma 74103
(918) 596-4842

Attorney for Defendants,
County Treasurer and
Board of County Commissioners,
Tulsa County, Oklahoma

Vi

Assistant General Counsel
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[N THE UNITED STATES DISTRICT COURT FOR THE FILED
NORTHERN DISTRICT OF OKLAHOMA

YVONNE S. WHITTEN, )
) Richard M. Lawr
Plaintiff, ) U.S. DISTR!
)
V. ) Case No: 94-C-888-W
) ,
SHIRLEY S. CHATER, )
Commissioner of Social Security,’ )
) ENTERED ON DOCKET
Defendant. ‘-
) DATEQgp—9—5—4E-

JUDGMENT
Judgment is entered in favor of the Commissioner of Social Security in accordance
with this court’s Order filed September 21, 1995.

Dated this 21st day of September, 1995.

JON LEO WEGNER /
URITED STATES MAGISTRATE JUDGE

lgfrective March 31, 1995, the functions of the Secoetary of Health and Human Services in social security cases were ransferred
to the Commissioner of Social Security. P.L. No. 103-296. Parsuant to Fed R.Civ.P. 25(d) (1), Shirey S. Chater, Commissioner of Social
Security, is substituted for Donna E. Shalala, Secretary of Health and Human Services, as the Defendant in this action. Although the
Court has substituted the Commissioner for the Secretaty it the caption, the text of this Order will continue to refer 1o the Secretary
because she was the appropriate party at the time of the undertying decision.
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IN THE UNITED STATES DISTRICT COURT FOR THE

YVONNE S. WHITTEN )
)
Plaintiff, )
)
v. )
) Case No. 94-C-888-W
SHIRLEY S. CHATER, )
COMMISSIONER OF SOCIAL )
SECURITY,’ % ENTERED ON DOCKET
Defendant. ) DATE!SEP 9 3 1895
ORDER

Plaintiff brought this action purs;lant to 42 U.S.C. § 405(g) for judicial review of
the final decision of the Secretary of Health and Human Services ("Secretary") denying
plaintiff's application for disability insuranice benefits under §§ 216(i) and 223 of the Social
Security Act, as amended.

The procedural background of this thatter was summarized adequately by the parties
in their briefs and in the decision of ‘the Administrative Law Judge (“ALJ"), which
SUMINaries gre incorporated herein by reference.

The only issu= now before the cmm is whether there is substantial evidence in the

recct® £q support

the meaning of the SoCiatSusuiy Act®——"

the final decisian of the Secretary that claimant is not disabled within

! Effective March 31, 1995, the functions of the Smrssry of Hewl®h se: Human Services in social security cases were transferred
w0 the Commissioner of Social Security. P.L. No. 103-296. ‘Pugsunnt t Fed.R Civ.P. 2544{1), Shirley 5. Chater, Commissioner of Social
Sacurity, is substituted for Donna E. Shalala, Secretary of Halih and Human Services, as the Defendant in this action. Although the
asurt has substituted the Commissioner fou the Secretaey in the caption, the text of this Ordet will continue to vefer1o The Secretary

because she was the appropriate party at he tme of the w eelylng.declsin
2 Judicial review of the Sme:;Fg tion I limited in scope by 42 U.S.C. § 405(g). The court’s sale function is to

determine whether the e contains' substantlal evidence to support the Secretary’s decisions. The Secretary’s findings
stand if thev = supported by "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.”

Riplesu3ON v. Perales, 402 i{.S. 389, 401 (1971) (citing Edison Co. v. N.L.LR.B,, 305 U.S. 197, 229 {1938)). In decidin
wﬁether the Secretary’s findings are sufported by substantis! evidence, the court must consider the record as a whole. Hephner f

NORTHERN DISTRICT OF OKLAHOMA F IL E D /



In the case at bar, the ALJ made his decision at the fifth step of the sequential
evaluation process’ He found that the claimant met the disability insured status
requirements of the Act on March 1, 1987, the date she stated she became unable to work,
and continued to meet them through June 30, 1987, but not thereafter; that on and prior
to June 30, 1987, she had severe exogenous obesity, mild degenerative changes in the
lumbosacral spine, minimal degenerative changes in the left hip, and hypertension that was
well controlled with medication; that on that date she had the residual functional capacity
to perform the full range of light work, and had no nonexertional limitations; that on that
date she was unable to perform her past relevant work as a nurse’s aid; and that she was
not disabled as of the time her insured status terminated.

Claimant now appeals this ruling and asserts alleged errors by the ALJ:

(1) The ALJs decision is not supported by substantial evidence.

(2) The ALJ erroneously held that the claimant’s impairments did not meet or
equal a listed impairment,

(3) The ALJ erroneously discounted the claimant’s subjective complaints
of pain.

L The ALJs Decision is Supported by Substantial Evidence.

Mathews, 574 F.2d 359 (6th Cir. 1978).

3 The Social Security Regulations require that a five-step gequential evaluation be made in considering a claim for benefits under
the Social Security Act:

1. Is the claimant currentdy working?

2. If claimant is not working, does the claimant Jiave a severe impairment?

3. If the claimant hias a severe impairment, does jEemeet or equal an impairment listed in Appendix 1 of the Social Security
Regulations? If so, disability is automatically found.

4. Does the impairment prevent the claimant from doing past relevant work?

5. Does claimant’s impairment prevent him from doing any other relevant work available in the rational economy?

20 C.P.R. § 404.1520 (1983). See generally, Talbot v. Heckler, 814 F.2d 1456 (10th Cir. 1987); Tillery v. Schweiker, 713 F.2d 601 (1 Oth
Cir. 1983).

2



[t is well settled that the claimant bears the burden of proving disability that

prevents engagement in any gainful work activity. Channel v. Heckler, 747 F.2d 577, 579

(10th Cir. 1984). The relevant analysis is whether the claimant has demonstrated that he
was actually disabled prior to the expiration of his insured status; a retrospective diagnosis
without evidence of actual disability is not sufficient. Flint v. Sullivan, 951 F.2d 264, 267
(10th Cir. 1991); Potter v. Secretary of & Human Servs., 905 F.2d 1346, 1348-49
(10th Cir. 1990). The claimant has failed to carry that burden in this case.

The record reflects that Claimant was diagnosed with lumbosacral strain and
lumbosacral arthritis on February 21, 1976 (TR 272). A radiographic report of an
examination conducted on March 12, 1981 noted no gross irregularity with regard to both
hips (TR 199).* A radiographic report of films shot on January 19, 1982 found that "[t]he
sacroiliac joints show minimal sclerosis and narrowing consistent with rheumatoid type of
arthritis" (TR 200).

On March 16, 1984, x-rays were taken of the lumbar spine and left hip. (TR 201).
Large anterior spurs were shown at the L1.2, 2-3, and 3-4 levels, with minimal disc space
narrowing at all these levels. (TR 201). Bilateral sclerotic changes of the articulating facet
joints of L5-S1 were also found, as well as sclerotic changes of the left and right iliac bones
near the sacroiliac joints; however, both sacroiliac joints appeared to be patent. (TR 201).
The study of the left hip found minimal degenerative changes consisting of some spurring
of the superior rim of the acetabulum, but noted that there was no change in appearance

since the last study in January, 1992 (TR 201).

1t was also noted that "[t]he films are markedly under-penetrated with un-diagnostic studies presented", so any conclusion drawn
from these films is marginal.



A radiologic report of films taken on dated October 2, 1985 revealed that the left
hip joints appeared symmetrical. (TR 196). Degenerative changes consisting of anterior
osteophytes at the L1-2 and 2-3 levels were again noted and appeared unchanged since the
last study of March 16, 1984 (TR 196). The radiographic report dated May 14, 1986
concluded: "There is degenerative change of the lumbar spine as described which is
unchanged since last study of 10-2-85" (TR 197).

A radiologic report transcribed on February 6, 1987 concluded there were "minimal
degenerative changes" in the left hip, "consisting of spurs of the superior rim of the
acetabulum on the left and right sides." (TR 198). However, the "joint spaces are not
narrowed." (TR 198). The lumbar spine study "shows degenerative disc space disease
consisting of minimal narrowing at all levels and anterior osteophytes at all levels" (TR
198).

Dr. D.G. Cox's report of November 10, 1992 helps fix the time frame when

claimant’s condition worsened so as to include significant radiculopathy.® Dr. Cox had

5 Dr. Cox states:

My first contact with Susie Whitten was when she wus a 45 year old on 2-27-86, when while working at her job |
as a nurse’s aide, she developed a "pulling sensatlon” In her left hip. At this point it was felt to be only
musculoskeletal strain and this indeed did respond B conservative therapy.

My next encounter was on 10-15-86 when again she hurt her back lifting a patient in the hospital. She had an
inflammed [sic] left sacroiliac joint which was Injectet with Cortizone [sic] and local anesthesia and it apparently
resolved without difficulry.

The patient returned three years later on 10-30-89 with left hip pain, increased pain with weight bearing for two
weeks, no marked injury, no relief with nonsterolifal gnti-inflammatory drugs. She had seen an orthopedic surgeon
who diagnosed "pinched nerve” She denied back paln, just pain in the hip radiating down the left leg. X-ray was
unremarkable and it was felt that she was suffering bursitis.

The patient has seen Dr. Cotner as well as myself over the last few years. She returns on 11-9-92 complainig [sic]
of alot [sic] of pain in the left hip. This has besn gonstant over the last few years. The pain radiates down the left
leg. The pain is such that it precludes her from prélonged standing but it {sic] she also has increased pain with
prolonged siting. The only way that she can obialn relief s by lying down. She also experiences some knee pain
on the left. She is on Ibuprofen 800 mgs. without relief.

4



seen claimant on October 15, 1986, when he treated her inflamed left sacroiliac joint with
a cortisone injection, which caused it to resolve without difficulty. He did not see her
again for over three years, but on October 30, 1989 she returned complaining of left hip
pain, and he was left with the impression that she was suffering from bursitis (TR 164).°
Clinical notes for the interim period show only episodic complaints of back pain, treated
with medication, with no finding that claimant’s pain had reached disabling proportions.”
(TR 145-152). Although it does appear from Dr. Cox’s report that claimant experienced
increased levels of radiating pain from the left hip and perhaps lower back in 1989, this

was long after her insured status expired on June 30, 1987. Dr. Cox’s conclusion in his

report of November 10, 1992, that "[i]n her present state she is certainly unable to be
gainfully employed", and his comment that "I have encouraged her in view of her steadily

increasing debility over the last three years to proceed with her application for Social

On physical examination the patient is noted to have a psoriatic type rash on the elbows, hands, knees, and face.
She has a very slow gait favoring the lefi leg. She has alot fsic] of difficulty getting off and on the exam table
secondary to pain and she has positive straight leg taising on the left at 30 degrees.

My assessment at this time is possible psoriatic arthrils and perhaps even a lumbar disc with left leg radiculopathy.

In her present state she is certainly unable to bex'aiﬁ:fully employed. She could benefit from further testing such
as rheumatology consult and/or MRI-CT scan of the hmbar spine 10 evaluate any evidence of any nerve injury by
disc disease.

I have encouraged her in view of her steadily increasing debility over the last three years to proceed with her
application for Social Security Disability.

(TR 164-165).
81t is significant that on this occasion, the claimant gonls back pain (TR 164).

A progress note dated December 9, 1987, (after claimant’s insured status had already expired) states:
Complains of pain in left hip that radiates to foot and also has a whitish discharge with vaginal itch.
Patient was nurses aid for 25 years - stiifes has had hip problem for 12 years. Very bad last year. Was
told she had sciatica. Was told by Dr. Caier that degenerative disc. Disc was going (o get worse. Takes
Tylenol #3 - not clear as to how long. “WaRty to go after §.5. [social security]. Has seen no orthopedic
or neurosurgery physicians.... (emphagis-sdded) (TR 149).

5



Security Disability", support the ALFs decision. (TR 165) (emphasis added). There is
substantial evidence to support the ALJs conclusion that Claimant was not disabled as of
June 30, 1987.
II. Claimant’s Impairments did not Meet or Equal a Listed Impairment.

Claimant argues that the ALJ erred in failing to find that her impairments met or

equalled Listings 1.02, 1.03, and 1.05.* No physician has ever found that Claimant met

®These listings provide:

1.02 Active rheumatoid arthritis and other inflammatory arthritis. With both A and B.
A. History of persistent joint pain, swelling, and tenderness involving multiple major joints (sce
1.00D) and with signs of joint inflammation (swelling and tenderness) on current physical
examination despite prescribed therapy for at least 3 months, resulting in significant restriction
of function of the affected joints, and clinjcal activity expected to last at Jeast 12 months; and
B. Corroboration of diagnosis at some palnt in time by either:
1. Positive serologic test for theumatoid factor; or
2. Antinuclear antibodies; or
3. Elevated sedimentation rtte; or
4. Characletistic histologic changes in biopsy of synovial membrane or
subcutaneous nodule (obtained independent of Social Security disability
evaluation).
1.03 Arthrits of a major weight-bearing joint (due to any cause): With history of persistent joint pain and stiffness
with signs of marked limitation of motion or abnormal motion of the affected joint on current physical examination.
With:
A. Gross anatomical deformity of hip er knee (e.g. subluxation, contracture, bony or fibrous
ankylosis, instability} supported by X-rsy evidence of either significant joint space narrowing
or significant bony destruction and markeily limiting ability to walk and stand; or
B. Reconstructive surgery or surgical arfhrodesis of a major weight-bearing joint and return
to full weight-bearing status did not ocews, or is not expected (o occur, within 12 months of
onset.
1.05 Disorders of the spine:
A. Arthritis manifested by ankylosis of BXation of the cervical or dorsolumbar spine at 30
degrees or more of flexion measured from the neutral position, with X-ray evidence of:
1. Calcification of the antetiti-and lateral ligaments; or
2. Bilateral ankylosis of the saeroltiac joints with abnormal apophyseal
articulations; or :
B. Osteoporosis, generalized (established by X-ray) manifested by pain and limitation of back
motion and paravertebra! muscle spasm with X-ray evidence of either:
1. Compression fracture ¢f @ vertebral body with loss of at least 50
percent of the estimated hefght of the vertebral body prior to the
compression fracture, with - Intervening direct traumatic episode; or
2. Multiple fractures of vergelitae with no intervening direct traumatic
episode; or
C. Other vertebrogenic disorders (e.g., herniated nucleus pulposus, spinal stenosis) with the
following persisting for at least 3 manths desplte prescribed therapy and expected to last 12
months. With both 1 and 2: -
1. Pain, muscle spasm, and significant limitation of motion in the spine;
and
2. Appropriate radicular distelbation of significant motor loss with muscie
weakness and sensory and reflex loss.

6



any of these listings. Claimant contends she has met listing 1.02 (active rheumatoid
arthritis), citing the 1982 radiographic report that stated “[tlhe sacroiliac joints show
minimal sclerosis and narrowing consistent with rheumatoid type arthritis" (TR 200), the
1984 radiographic report reflecting "minimal degenerative changes" (TR 201), and a single
lab report which shows an elevated sedimentation rate (TR 208).° Even if the isolated
sedimentation rate test were sufficient to satisfy the "B" criterion, this record does not
contain substantial evidence that the "A" criteria of Listing 1.02 have been met. Further,
Claimant does not point out any part of the record that would satisfy either the "A" or "B"
criteria of Listing 1.03 (arthritis of a major weight-bearing joint).

Finally, claimant relies on a single indecipherable reference to muscle spasms (TR
202), and straight leg raising tests that were positive at 30 degrees after the insured period
expired (TR 149 and 164), to establish sétirsfaction of Listing 1.05 (disorders of the spine).
The record is clearly not sufficient to establish that this listing has been met.
III. The Claimant’s Subjective Complaints' of Pain were Properly Considered by the ALJL

Pain, even if not disabling, is ‘& nonexertional impairment to be taken into
consideration, unless there is substantial evidence for the ALJ to find that the claimant’s

987 F.2d 1482 (10th Cir. 1993). Both

pain is insignificant. Thompson v.
physical and mental impairments can support a disability claim based on pain. Turner v.

Heckler, 754 F.2d 326, 330 (10th Cir. 1985) However, the Tenth Circuit has said that

Aceordmg to Taber’s : i . Y9tk Edition, the erythrocyte sedimentation rate is a nonspecific laboratory
test of the speed at which erythrocytes (red blood cells) ulﬂa. “The sedimentation rate is a nonspecific indicator of disease, especially
inflammatory conditions. However, an unexplained increai in the sedimentation rate is usually transitory and rarely due to serious
disease. The normal rate in females is slighdy above 10 mi " The lab test relied upon by Claimant showed a sedimentation rate of
18 mm/hr.




"subjective complaints of pain must be accompanied by medical evidence and may be
disregarded if unsupported by any clinical findings." Frey v. Bowen, 816 F.2d 508, 515
(10th Cir. 1987). The court in Luna v. Bowen, 834 F.2d 161, 165-66 (10th Cir. 1987),
discussed what a claimant must show to prove a claim of disabling pain:

[W]e have recognized numerous factors in addition to medical test results
that agency decision makers should consider when determining the credibility
of subjective claims of pain greater than that usually associated with a
particular impairment. For example, we have noted a claimant’s persistent
attempts to find relief for his pain and his willingness to try any treatment
prescribed, regular use of crutches or a cane, regular contact with a doctor,
and the possibility that psychological disorders combine with physical
problems. The Secretary has also noted several factors for consideration
including the claimant’s daily activities, and the dosage, effectiveness, and
side effects of medication. Of course no such list can be exhaustive. The
point is, however, that expan ifig the decision maker’s inquiry beyond
objective medical evidence does not result in a pure credibility determination.
The decision maker has a good ‘deal more than the appearance of the
claimant to use in determining whether the claimant’s pain is so severe as to
be disabling. (Citations omitted).

See also, Hargis v. Sullivan, 945 F.2d 1482, 1489 (10th Cir. 1991).

Pain must interfere with the abﬂity to work. Ray v. Bowen, 865 F.2d 222, 225
(10th Cir. 1989). A claimant is not required to produce medical evidence proving the pain
is inevitable. Frey, 816 F.2d at 515. She must establish only a loose nexus between the

impairment and the pain alleged. 834 F.2d at 164. "[IIf an impairment is

reasonably expected to produce some | ain, allegations of disabling pain emanating from

that impairment are sufficiently consistent to require consideration of all relevant
evidence." Huston v. Bowen, 838 F.2-d;"535125, 1129 (10th Cir. 1988) (quoting Luna, 834
F.2d at 164).

dical evidence to show that plaintiff had a back

Because there was some objecti%ﬁ%}fr



problem producing pain, the ALJ was required to consider the assertions of severe pain and
to "decide whether he believe[d them]." Launa, 834 F.2d at 163; 42 U.S.C. § 423(d)(5)(A).
"[T]he absence of an objective medical basis for the degree of severity of pain may affect
the weight to be given to the claimant's subjective allegations of pain, but a lack of
objective corroboration of the pain’s severity cannot justify disregarding those allegations.”
Luna, 834 F.2d at 165.

The ALJ specifically discussed the factors in Luna, including the nature of claimant’s
complaints, medications and side effects, her irregular complaints of pain despite her
regular contact with physicians, the conservative nature of her treatment, the lack of
restrictions during the pertinent time period, and the limited measures used to relieve pain
(TR 39-40). He also closely observed her at the hearing, and found:

She did not complain of pain, did not appear to be experiencing pain

or discomfort, and in fact, appeared to be relaxed and comfortable. ...

She did not exhibit any signs of difficulty or discomfort in walking,

standing, sitting, or rising from a seated position. She stated she had

never used braces or a crutch. She stood erect, walked with a normal

gait, did not require an assistive device to ambulate, and did not

display an observable limp (TR 39).
The ALJ concluded that she did not suffer from disabling pain as of June 30, 1987, the
date she last met the special earning requirements (TR 40). There is substantial evidence
to support this conclusion.

The decision of the ALJ is supported by substantial evidence and is a correct

application of the regulations. The decision is affirmed.



4 < 2 Lo
Dated this _2/~" day of , 1995.

L

JOAN LEO WAGNER”
UNITED STATES MAGISTRATE JUDGE

S:whitten.ss
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uniTeD sTATES DISTRICT COURTFORTREI L E D
3EP 22

NORTHERN DISTRICT OF OKLAHOMA

DAVID L. DAVIS,

Plaintiff,

V. No. 93-C-1098-4
GROUP K, INC., an Oklahoma corporation
d/b/a THE OCEAN CLUB; and STEVE

KITCHELL, individually, ENTERED ON DOCKET

—— Tt Sal T Vot ot g Tema et Soug® e

Defendants. OATE __#S}:f...-?'—-———-ﬂ*“

ORDER
On this 22nd day of September 1995, the Court has before it Plaintiff’s Motion
for Judgment as a Matter of Law, pursuant to Fed. R. Civ. P. 50, and Motion for New
Trial, pursuant to Fed. R. Civ. P. 59. After a thorough review of the parties’ briefs,
the Court has decided to overrule both the Motion for Judgment as a Matter of Law
and the Motion for New Trial. The Judgment which was entered based on the

unanimous verdict of the jury will stand.

IT IS SO ORDERED.

Dated this 22nd day of September 1995.

Sam A. Joyn
United States Magistrate Judge



UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLLAHOMA

FILED _ -

SUN COMPANY, INC,, (R & M), a )
Delaware corporation, and TEXACO INC,, ) IGIERE RS B fe1e18
a Delaware corporation, ) ,
) Richzid 1. Laweance, Clerk /
. U.o, 05 st COVRT
Plaintiffs, ) /
) t
vs. ) Case No. 94-C-820-K s
)
BROWNING—FERRIS,_ INC., a Delaware ) ENTERED ON DOCKET
corporation, successor 1n interest to Tulsa )
Container Services, Inc.; et al. ) DATE._SEP 2 D 1005
)
Defendants. )
ORDER

NOW on this 5th day of September, 1995, comes on for hearing the Application for
Attorney Fees for Liaison Counsel for Group II which was filed by Terence P. Brennan, Liaison
Counsel for the Group 1I Defendants, on July 20, 1995.

No objections have been filed with respect to said Application and no objection is made in
open Court.

The Court finds that said Application ls in compliance with the rules of this Court; that the
fees and charges set forth therein are reasonaﬁle and proper in all respects; and that said

Application should be approved.



IT IS THEREFORE ORDERED that the above-referenced Application is approved, and

Liaison Counsel is hereby authorized and ordered to pay the same forthwith from the Group II

Liaison Counsel Assessment account.

'LEO AG]\{@R 7
UNITED STATES MAGISTRATE
JUDGE



FILED

UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA SEP 21 1935
UNITED STATES OF AMERICA, ) Richard M. Lawrenca, Cou, Clek
),
Plaintiff, )
)
VS. )
)
AMYBETH MARIE KAUFFMAN; ) ENTE RE
UNKNOWN SPOUSE OF Amybeth Marie ) D ON pocker
Kauffman, if any; ) DATE_SEP 2 2 1995
BILLY DOYLE KAUFFMAN; ) T—
UNKNOWN SPOUSE OF Billy Doyle )
Kauffman, if any; )
CITY OF BIXBY, Oklahoma ) Civil Case No. 95-C-0022-B
COUNTY TREASURER, Tulsa County, )
Oklahoma; BOARD OF COUNTY )
COMMISSIONERS, Tulsa County, )
Oklahoma, )
)
Defendants. )
ORDER

Upon the Motion of the United States of America, acting on behalf of the
Secretary of Housing and Urban Development, by Stephen C. Lewis, United States Attorney
for the Northern District of Oklahoma, through Loretta F. Radford, Assistant United States
Attorney, and for good cause shown it is hereby ORDERED that the Judgment filed on the
27th day of June 1995 is hereby vacated, the Notice of Sale filed on the 22nd day of August,
1995 is hereby vacated, the sale scheduled .tb' be held on the 11th day of October, 1995, is

hereby canceled, and this action is hereby dismissed without prejudice.

Dated this 'Z( day of __ ,;S- }/}77L , 1995,

S/ THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE




APPROVED AS TO FORM AND CONTENT:

STEPHEN C. LEWIS

United States Attorney
; ( _
O\
A F. RADFORD, OBA W11 :

Assistant United States Attorney
3460 U.S. Courthouse

Tulsa, Oklahoma 74103

(918) 581-7463

LFR:flv



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA  SEP 2 1 1995

Rickarg M. Lawrence, Clerk

U. 8. DISTRICT COURT -
AMANDA LAKEY, WGRTHERN DISTRICT OF OKLAKOMA

Plaintiff,
vS. No. 95-C 0031BU
U.S. EXPRESS, INC,, an

Arkansas corporation, and RICARDO O ;: gPi 2? iﬁﬂc
FLORES, an individual, I B

Defendants.
ORDER OF DISMISSAL WITH PREJUDICE

The Court, having before it the written Joint Stipulation for Dismissal With Prejudice
signed by all parties to this litigation, finds that based upon the agreement of the parties the Joint
Stipulation for Dismissal With Prejudice should be granted, and

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that the litigation
captioned herein, including all complaints, counterclaims, cross-complaints and causes of action

of any type by any party, should be and the same is hereby dismissed with prejudice.

IT IS SO ORDERED this _ & | day of _ Qoo 1995

s/ MIGHAFL BURRAGE

MICHAEL BURRAGE
UNITED STATES DISTRICT COURT JUDGE

GALITM 168 3\DISMISS.ORD



IN THE UNITED STATES DISTRICT COURT Fr L g D
NORTHERN DISTRICT OF OKLAHOMA SE
P21 1995

HfChard M
- Lawrg n
US. prg Tﬁlc%ec':gﬂlg;-c’erk

ANGELA HOUSER-Y« ST,
Plaintiff,
VS. Case No. 94-C-1096B

LIBERTY BANCORP, INC.
Defendant.

S’ A i N

ENTERED ON DOCKET

JOINT STIPULATION FOR DISMISSAL WITH PREJUDICE

The Plaintiff, Angela Houser-Yost and the Defendant, Liberty Bancorp, Inc., jointly
stipulate and agree that this case be dismissed with prejudice, each party to bear her or its own

costs, expenses and attorneys' fees.

Attorney for Plaintiff Attomeys for Defendants

JW #6688 é David E. Strecker, OBA #8687
2121 SouthColumbia ' . ) g
sl Corprrce Clard

Tulsa, Oklahoma 74114 Connie Lee Kirkland, OBA #14262
(918) 742-4486 ‘Petroleum Club Building
601 South Boulder - Suite 412
Tulsa, Oklahoma 74119
(918) 582-1760




FILED

UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA SEP 21 1995

UNITED STATES OF AMERICA,

vs.

MICHAEL D.

Plaintiff,

HAGGARD

aka Michael Haggard
aka Michael Dean Haggard;
P. HAGGARD

MONALISA
aka Mona
aka Mona
aka Mona
aka Mona
aka Mona

Lisa
Lisa
Lisa
Lisa
Lisa

LEON DAWSON;

COUNTY TREASURER, Tulsa County,

Oklahoma;

Haggard

Patricia Haggard
Patricia Latzel

Latzel

Patricia Dawson;

BOARD OF COUNTY COMMISSIONERS,
Tulsa County, Oklahoma,

Tet? St Vot St vt St sV Vgl Sttt N Vit Vgl Vaa? Vst Nt Vgai® Vgl NouglF Vg Vit Vot Vit

Richard M. Lawrencs, Court Clerk
U.S. DISTRICT COURT

ENTERED ON DOCKEF
DATE_SEP 2 2 1950

Defendants. CIVIL ACTION NO. 94-C-371-B
QRDER

Upon the Motion of the United States of America, acting

on behalf of the Secretary of Veterans Affairs, by Stephen C.

Lewis, United States Attorney for the Northern District of

Oklahoma,

through Peter Bernhardt, Assistant United States

Attorney, and for good cause shown it is hereby ORDERED that this

action shall be dismissed without prejudice and that the status

hearing set for September 29, 1995 at 1:30 p.m. is stricken.

Dated this jl( day of ég%VJ . , 1995.

S/ THOMAS R. BRETT

UNITED STATES DISTRICT JUDGE



TENT:

Assistant United States Attorney
3460 U.S. Courthouse

Tulsa, Oklahoma 74103

(918) 581-7463

PB/esf



IN THE UNITED STATES DISTRICT COURT FORYEEY T 10 ™
F{}fi_x?j

g ¢
-

NORTHERN DISTRICT OF OKLAHOMA
SEP 21198

ichard M. Lawrenca,
ﬂll(j r DISTRICT COU

NGRTHERN DISTRICT OF OK

MARK A. MAYER,
Plaintiff,
vSs. Cage No. 94-C-1140-BU V/

TULSA JUNIOR COLLEGE, et al.,
ENTERED ON DOCKET

oare SEP 2.2 1005

Defendant.

]

ADMINISTRATIVE CLOSING ORDER

As the parties have reached a settlement and compromise of
this matter, it is ordered that the Clerk administratively
terminate this action in his records without prejudice to the
rights of the parties to reopen the proceeding for good cause
shown, for the entry of any stipulation or order, or for any other
purpose required to cbtain a final determination of the litigation.

If the parties have not reopened this case within _;Qﬂ‘days of
this date for the purpose of dismigsal pursuant to the settlement
and compromise, the plaintiff's action shall be deemed to be

dlsmlssed with prejudlce

Entered this ! day of September, 13995,

m ooha(j BAAA@

MICHAEL BURRAGE
UNITED STATES DISTRICT JUDGE
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) MAN: MEMBERS: DIRECT REPLY TO:
judge John F. Nangie Judge Robert K. Methige, Jr. Judge John F, Grady
United States District Court United States District Court Unites! States District Court Patricia D. Howard
Southern District of Georgia Fastern District of Virginia Northem District of Illinois . Clerk of the Panel
One Columb i
Judge William B. Enright Mﬁ Barefoot Sanders Tﬂﬁﬁoﬂdﬁ&ﬁéﬂg
United States District Court Ui Stuxies District Court Judiciary Building
Southern District of California Northern District of Texas Room (-255, North Lobby
. ‘Washi C
Judge Clarence A. Brimmer ’U &W“ C'-)P;l?htﬂé ﬂ ashington, DC 20002-£004
United States District Court States District Cou . g
Ut S yarming Eastorn District of Pennsylvania Telephone: {202] 273-2800
September 19, 1995 E
NTERED oM DOnvsT
DATESER 9.4 1o
TO INVOLVED COUNSEL 21005 -

/

Re: MDL-875 -- In re Asbestos Products Liability Litigation (No. Vi) /\

George M. Huggins, et al. v. AC Product Liability Trust, et al., N.D. Oklaho ad No. 4:95-772 /

Dear Counsel: __H_,/

v~« your information, 1 am enclosing a copy of an order filed today by the Judicial Panel on Multidistrict
;ation involving the above-captioned matter.

Very truly,

Patricia D. Howard
Clerk of the Panel

O””-’ Yo Liiles
Deputy Clerk

cc:  Transferee Judge: Hon. Charles R. Weiner
Transferor Judge: Hon. Terry C. Kem
Transferee Clerk: Michael E. Kunz
Transferor Clerk: Richard M. Lawrence

Enclosure

&2{ " JPML Form 34B



JUDICIAL PANEL CH
HULTIDISTRICT LITIGATION
FILED

CSEP 19 95

PATRICIA 0. HOWARD
CLERK OF THE PANEL

DOCKET 875
BEFORE THE JUDICIAL PANEL ON MULTIDISTRICT LITIGATION

IN RE ASBESTOS PRODUCTS LIABILITY LITIGATION (NO. VI)

George M. Huggins, et al. v. AC Product Liability Trust, et al.,
N.D. Oklahoma, C.A. No. 4:95-772

ORDER CORRECTING CIVIL ACTION NUMBER

The above-referenced civil action was identified with Western District of Oklahoma Civil Action No.

35-979 on CTO-78 filed on September 11, 1995. Pursuant to an order filed on August 8, 1995, in the

Western District of Oklahoma, the action was transferred to the Northern District of Oklahoma and assigned
Civil Action No. 4:95-772. a

IT IS THEREFORE ORDERED that the Panel's conditional transfer order designated as *CTO-78"
filed on September 11, 1995, be, and the same hereby is, CORRECTED to reflect the correct district and civil
action number as indicated above. :

j«ﬁ PANEL:
| ,ﬂ&ﬂ/%ﬂ%é

" Patricia D. Howard
Clerk of the Panel




UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA, ENTERED <+ o oo o

et o

Plaintiff, DATE_SEP 2.9 IQQS

V8.

DWAYNE Y. TAPP aka Dewayne Y.
Tapp; PHYLLIS J. TAPP; UNITED
BANKERS MORTGAGE
CORPORATION; FIRSTBANK
MORTGAGE CO.; NEW YORK
GUARDIAN MORTGAGEE CORP.;
GOVERNMENT NATIONAL
MORTGAGE ASSOCIATION;
AMERICAN FUNDING CORP., INC.;
SECURITY PACIFIC FINANCE CORP.;
COUNTY TREASURER, Tulsa County,
Oklahoma; BOARD OF COUNTY
COMMISSIONERS, Tulsa County,
Oklahoma,

Civil Case No. 95-C 0099K

FILED

SEF 21 1995

Richarg
ﬂ/“ LLQ;U\F(:: nce, Cle l’k

S,
M(‘ETAERN D Goun
L)Tﬁf(f or DK[AHOMA

D N N T e i i

Defendants.

JUDGMENT FORECLOSURE )

This matter comes on for consideration this % / day of i » & ,
B f

1995. The Plaintiff appears by Stephen C. Lewis, United States Attorney for the Northern
District of Oklahoma, through Loretta F. Radford, Assistant United States Attorney; the
Defendants, COUNTY TREASURER, Tulsa County, Oklahoma, and BOARD OF COUNTY
COMMISSIONERS, Tulsa County, Okiahoma, appear by Dick A. Blakeley, Assistant
District Attorney, Tulsa County, Oklahoma; the Defendant, UNITED BANKERS
MORTGAGE CORPORATION, appears not having previously filing a Disclaimer; and the
Defendants, DWAYNE Y. TAPP aka Dewayne Y. Tapp, PHYLLIS J. TAPP; FIRSTBANK
MORTGAGE CO, NEW YORK GUARDIAN MORTGAGEE CORP., AMERICAN

NOTE, TS CRDLE v e

BY MOVARL, 7 0 e AND

PRO SE LITICANTS favivan 2 TELY
UPON RECEIPT,



FUNDING CORP., INC.; SECURITY PACIFIC FINANCE, and GOVERNMENT
NATIONAL MORTGAGE ASSOCIATION, appear not, but make default.

The Court being fully advised and having examined the court file finds that the
Defendant, DWAYNE Y. TAPP aka Dewayne Y. Tapp, was served with process a copy of
Summons and Complaint on March 27, 1995; that the Defendant, PHYLLIS J. TAPP, was
served with process a copy of Summons and Complaint on March 28, 1995; that the
Defendant, UNITED BANKERS MORTGAGE CORPORATION, acknowledged receipt of
Summons and Complaint on March 7, 1995, by Certified Mail; that Defendant, NEW YORK
GUARDIAN MORTGAGEE CORP., signed a Waiver of Summons on February 13, 1995;
that Defendant, SECURITY PACIFIC FINANCE CORP., acknowledged receipt of
Summons and Complaint on February 3, 1995, by Certified Mail.

The Court further finds that the Defendants, FIRSTBANK MORTGAGE CO.,
GOVERNMENT NATIONAL MORTGAGE ASSOCIATION and AMERICAN FUNDING
CORP., INC., were served by publishing notice of this action in the Tulsa Daily Commerce
& Legal News, a newspaper of general circulation in Tulsa County, Oklahoma, once a week
for six (6) consecutive weeks beginning July 6, 1995, and continuing through August 10,
1995, as more fully appears from the verified proof of publication duly filed herein; and that
this action is one in which service by publication is authorized by 12 O.S. Section
2004(c)(3)(c). Counsel for the Plaintiff does not know and with due diligence cannot
ascertain the whereabouts of the Defendants, FIRSTBANK MORTGAGE CO.,
GOVERNMENT NATIONAL MORTGAGE ASSOCIATION and AMERICAN FUNDING
CORP., INC., and service cannot be made upon said Defendants within the Northern
Judicial District of Oklahoma or the State of Oklahoma by any other method, or upon said

Defendants without the Northern Judicial District of Oklahoma or the State of Oklahoma by



any other method, as more fully appears from the evidentiary affidavit of a bonded abstracter
filed herein with respect to the last known addresses of the Defendants, FIRSTBANK
MORTGAGE CO., GOVERNMENT NATIONAL MORTGAGE ASSOCIATION and
AMERICAN FUNDING CORP., INC. The Court conducted an inquiry into the sufficiency
of the service by publication to comply with due process of law and based upon the evidence
presented together with affidavit and documentary evidence finds that the Plaintiff, United
States of America, acting through the Department of Housing and Urban Development, and
its attorneys, Stephen C. Lewis, United States Attorney for the Northern District of
Oklahoma, through Loretta F. Radford, Assistant United States Attorney, fully exercised due
diligence in ascertaining the true name and identity of the parties served by publication with
respect to their present or last known places of residence and/or mailing addresses. The
Court accordingly approves and confirms that the service by publication is sufficient to
confer jurisdiction upon this Court to enter the relief sought by the Plaintiff, both as to
subject matter and the Defendants served by publication.

It appears that the Defendants, COUNTY TREASURER, Tulsa County,
Oklahoma, and BOARD OF COUNTY COMMISSIONERS, Tulsa County, Oklahoma, filed
their Answer on February 9, 1995; that the Defendant, UNITED BANKERS MORTGAGE
CORPORATION, filed its Disclaimer on June 2, 1995; and that the Defendants,
DWAYNE Y. TAPP aka Dewayne Y. Tapp, PHYLLIS J. TAPP; FIRSTBANK
MORTGAGE CO, NEW YORK GUARDIAN MORTGAGEE CORP., AMERICAN
FUNDING CORP., INC.; SECURITY PACIFIC FINANCE, and GOVERNMENT
NATIONAL MORTGAGE ASSOCIATION, have failed to answer and their default has

therefore been entered by the Clerk of this Court.



The Court further finds that the Defendant, DWAYNE Y. TAPP, is one and
the same person as Dewayne Y. Tapp, and will hereinafter be referred to as "DWAYNE Y.
TAPP." The Defendants, DWAYNE Y. TAPP and PHYLLIS J. TAPP, are husband and
wife.

The Court further finds that on March 22, 1993, DWAYNE Y. TAPP and
PHYLLIS J. TAPP, filed their voluntary petition in bankruptcy in Chapter 7 in the United
States Bankruptcy Court, Northern District of Oklahoma, Case No. 93-905-W. On July 27,
1993, the United States Bankruptcy Court for the Northern District of Oklahoma filed its
Discharge of Debtor, and the case was subsequently closed on October 20, 1993.

The Court further finds that this is a suit based upon a certain mortgage note
and for foreclosure of a mortgage securing said mortgage note upon the following described
real property located in Tulsa County, Oklahoma, within the Northern Judicial District of
Oklahoma:

LOT NINE (9), BLOCK FIVE (5), EDISON ROAD 4TH

ADDITION, A SUBDIVISION TO THE CITY OF TULSA,

COUNTY OF TULSA, STATE OF OKLAHOMA,

ACCORDING TO THE RECORDED PLAT THEREOF.

The Court further finds that on November 5, 1985, the Defendants,
DWAYNE Y. TAPP and PHYLLIS J TAPP, executed and delivered to UNITED
BANKERS MORTGAGE CORPORATION, their mortgage note in the amount of
$57,764.00, payable in monthly installments, with interest thereon at the rate of Eleven and
One-Half percent (11.50%) per annum,

The Court further finds that as security for the payment of the above-described

note, the Defendants, DWAYNE Y. TAPP and PHYLLIS J. TAPP, husband and wife,

executed and delivered to UNITED BANKERS MORTGAGE CORPORATION, a mortgage



dated November 5, 1985, covering the above-described property. Said mortgage was
recorded on November 6, 1985, in Book 4904, Page 1022, in the records of Tulsa County,
Oklahoma. A Corrected Mortgage was filed on November 27, 1985, Book 4909, Page 74,
in the records of Tulsa County, Oklahoma, to correct the spelling of Mortgagor’s First
Name.

The Court further finds that on November 5, 1985, UNITED BANKERS
MORTGAGE CORPORATION, assigned the above-described mortgage note and mortgage
to Firstbank Mortgage Co. This Assignment of Mortgage was recorded on January 24,
1986, in Book 4920, Page 2248, in the records of Tulsa County, Oklahoma.

The Court further finds that on November 30, 1987, FIRSTBANK
MORTGAGE CO., assigned the above-described mortgage note and mortgage to The New
York Guardian Mortgagee Corporation. This Assignment of Mortgage was recorded on
December 28, 1987, in Book 5071, Page 2242, in the records of Tulsa County, Oklahoma.

The Court further finds that on September 24, 1990, The New York Guardian
Mortgagee Corporation, assigned the above-described mortgage note and mortgage to
GOVERNMENT NATIONAL MORTGAGE ASSOCIATION. This Assignment of
Mortgage was recorded on October 30, 1990, in Book 5285, Page 1498, in the records of
Tulsa County, Oklahoma. This Assignment was re-recorded on August 10, 1992, in Book
5426, Page 896, in the records of Tulsa County, Oklahoma, to correct the signatory line.

The Court further finds that on September 24, 1990, The Government National
Mortgage Association, assigned the above-described mortgage note and mortgage to the
Secretary of Housing and Urban Development of Washington, D.C., his successors and
assigns. This Assignment of Mortgage was recorded on October 30, 1990, in Book 5285,

Page 1497, in the records of Tulsa County, Oklahoma. A corrected Assignment dated



December 1, 1988, was recorded on September 8, 1992, in Book 5433, Page 2410, in the
records of Tulsa County, Oklahoma, to show a correct chain of title. Said corrected
assignment was re-recorded on November 3, 1992, in Book 5449, Page 1824, in the records
of Tulsa County, Oklahoma, to correct the mortgage recording information.

The Court further finds that on May 31, 1989, the Defendants, DWAYNE Y.
TAPP and PHYLLIS J. TAPP, entered 'mt_o an agreement with the Plaintiff lowering the
amount of the monthly installments due under the note in exchange for the Plaintiff’s
forbearance of its right to foreclose. A superseding agreement was reached between these
same parties on May 9, 1990.

The Court further finds that the Defendants, DWAYNE Y. TAPP and
PHYLLIS J. TAPP, made default under the terms of the aforesaid note and mortgage, as
well as the terms and conditions of the forbearance agreements, by reason of their failure to
make the monthly installments due thereon, which defauit has continued, and that by reason
thereof the Defendants, DWAYNE Y. TAPP and PHYLLIS J. TAPP, are indebted to the
Plaintiff in the principal sum of $94,373.01, plus interest at the rate of 11.50 percent per
annum from November 1, 1994 until judgment, plus interest thereafter at the legal rate until
fully paid, and the costs of this action.

The Court further finds that the Defendant, COUNTY TREASURER, Tulsa
County, Oklahoma, has a lien on the property which is the subject matter of this action by
virtue of personal property taxes in the amount of $33.00 which became a lien on the
property as of June 26, 1992, and a lien int the amount of $30.00 which became a lien on the
property as of June 25, 1993. Said liens are inferior to the interest of the Plaintiff, United

States of America.



The Court further finds that the Defendants, DWAYNE Y. TAPP,

PHYLLIS J. TAPP; FIRSTBANK MORTGAGE CO, NEW YORK GUARDIAN
MORTGAGEE CORP., AMERICAN FUNDING CORP., INC.; SECURITY PACIFIC
FINANCE, and GOVERNMENT NATIONAL MORTGAGE ASSOCIATION, are in
default, and have no right, title or interest in the subject real property.

The Court further finds that the Defendant, UNITED BANKERS
MORTGAGE CORPORATION, disclaims any right, title or interest in the subject real
property.

The Court further finds that the Defendant, BOARD OF COUNTY
COMMISSIONERS, Tulsa County, Oklahoma, claims no right, title or interest in the subject
real property.

The Court further finds that pursuant to 12 U.S.C. 1710(1) there shall be no
right of redemption (including in all instances any right to possession based upon any right of
redemption) in the mortgagor or any other person subsequent to the foreclosure sale.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the
Plaintiff, the United States of America, acting on behalf of the Secretary of Housing and
Urban Development, have and recover judgment [n Rem against the Defendants,

DWAYNE Y. TAPP and PHYLLIS J. TAPP, in the principal sum of $94,373.01, plus
interest at the rate of 11.50 percent per annum from November 1, 1994 until judgment, plus
interest thereafter at the current legal rate lz;f __Q:_g_c_%_ percent per annum until paid, pius the
costs of this action, plus any additional sums advanced or to be advanced or expended during
this foreclosure action by Plaintiff for taxes, insurance, abstracting, or sums for the

preservation of the subject property.



IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, COUNTY TREASURER, Tulsa -County, Oklahoma, have and recover judgment
in the amount of $63.00, plus costs and interest, for personal property taxes for the years
1991 and 1992, plus the costs of this action.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendants, BOARD OF COUNTY COMMISSIONERS, Tulsa County, Oklahoma,
UNITED BANKERS MORTGAGE CORPORATION, DWAYNE Y. TAPP, PHYLLIS J.
TAPP: FIRSTBANK MORTGAGE CO, NEW YORK GUARDIAN MORTGAGEE CORP.,
AMERICAN FUNDING CORP., INC.; SECURITY PACIFIC FINANCE, and
GOVERNMENT NATIONAL MORTGAGE ASSOCIATION, have no right, title, or interest
in the subject real property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that upon the
failure of said Defendants, DWAYNE Y. TAPP and PHYLLIS J. TAPP, to satisfy the
judgment In Rem of the Plaintiff herein, an Order of Sale shall be issued to the United States
Marshal for the Northern District of Oklahoma, commanding him to advertise and sell
according to Plaintiff’s election with or without appraisement the real property involved
herein and apply the proceeds of the sale as.follows:

First:

In payment of the costs of this action accrued and accruing

incurred by the Plaintiff, itiélﬁding the costs of sale of said real

property;

Second:

In payment of the judgment rendered herein in favor of the

Plaintiff;



Third:

In payment of Defendant, COUNTY TREASURER, Tulsa

County, Oklahoma, in the amount of $63.00, personal property

taxes which are currently due and owing.

The surplus from said sale, if any, shall be ﬂeposited with the Clerk of the Court to await
further Order of the Court.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that pursuant
to 12 U.S.C. 1710(1) there shall be no right of redemption (including in all instances any
right to possession based upon any right of redemption) in the mortgagor or any other person
subsequent to the foreclosure sale.

IT IS FURTHER ORDEREﬁ, ADJUDGED, AND DECREED that from
and after the sale of the above-described real property, under and by virtue of this judgment
and decree, all of the Defendants and all persons claiming under them since the filing of the
Complaint, be and they are forever barred and foreclosed of any right, title, interest or claim

in or to the subject real property or any part thereof.
' s/ TERRY C. KERN

UNITED STATES DISTRICT JUDGE



APPROVED:

STEPHEN C. LEWIS
United States Attorney

LORETTA F. RADFORD, OBA
Ssistant United States Attorney
3460 U.S. Courthouse

Tulsa, Oklahoma 74103

(918) 581-7463

Assistant District Attorney
406 Tulsa County Courthouse
Tulsa, Oklahoma 74103
(918) 596-4842
Attorney for Defendants,
County Treasurer and
Board of County Comimissioners,
Tulsa County, Oklahoma

Judgment of Foreclosure
Civil Action No. 95-C 0099K

LFR:flv



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

ENTERED ON nopksT
pATe SEP 22 ‘99.5

CAROL A. AINSWORTH,
Plaintiff,

vs. No. 93-C-1145-K

CITY OF TULSA and PRESTON

)
)
)
)
)
)
WHITSON, )
)
)

FILYXD

SEP 2 11995

Richard M. 1. .. oave, Clerk
_ {). 5. DISTRIGT COURT
This matter came before the CourtiBiliHheddgttion of the

Defendants.

JUDGMENT

defendants' motion for summary jﬁdgment. The issues having been
duly considered and a decision having been rendered in accordance
with the order filed contemporaneously herewith,

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that judgment is

hereby entered for the defendants and against the plaintiffs.

ORDERED this 2\ day of September, 1995.

TN 7

TERRY C. TEERN
UNITED STATES DISQTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

ENTERED ON DOCKZT

CAROL A. AINSWORTH,
Plaintiff,

No. 93-C-1145-K |

FILEK

vSs.

CITY OF TULSA and PRESTON

T S et Yt Nt? st S St Sat® Suont®

WHITSON,
Defendants. SEP 2 11905
Hﬁngdhf
DISTRICT
ORDER NORTHERN DISTRICT OF %ﬁ’nﬁtﬂ

Now before the Court is the motion of the defendants for
summary Jjudgment. pPlaintiff brings this action pursuant to 42
U.S.C. §1981, 42 U.S.C. §§2000(d) and 2000(e). She alleges that
she was an employee of the Human Rights Department of the City of
Tulsa who was denied a promotion because she is black. She named
the City of Tulsa and its Director of Personnel as defendants.

Defendants move for entry of judgment, asserting that
discovery has demonstrated no impropriety on the defendants' part
and plaintiff's inability te establish a prima facie case of
discrimination. Plaintiff has filed a response and brief, in which
she confesses the pending motion. The Court has independently
reviewed the record and concludes the motion should be granted.

It is the Order of the Cotirt that the motion of the defendants
for summary judgment is hereby GRANTED.

ORDERED this é;l day of September, 1995.

Ao Ko

TERRY C. JKERN
UNITED STATES DISTRICT JUDGE

DATE gep_9.9 1905



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

ENTGRED ON OO
THRIFTY RENT-A-CAR
Plaintiff,

vs.

No. 94“0—107F(

MAR MARKETING ENTERPRISES,

Ciry o -
oFFP
Defendant, ) ¢ ' 1995
R:cngrd M. e
-3 DISTRICT ciyRs
NORTH f COUR
ADMINISTRATIVE CLOSING ORDER ERK DISIRICT OF Gioig

The Court has been advised by counsel that this action has
been settled, or is in the process of being settled. Therefore it
is not necessary that the action remain upon the calendar of the
Court.

IT IS THEREFORE ORDERED that the Clerk administratively
terminate this action in his records, without prejudice to the
rights of the parties to reopen the proceedings for good cause
shown for the entry of any stipulation, order, judgment, or for any
other purpose required to obtain a final determination of the
litigation. The Court retains complete jurisdiction to vacate this
order and to reopen the action upon cause shown within 30 days that
settlement has not been completed and further litigation is

necessary.

ORDERED this Q'SZ day of September, 1995.

¢ b

TERRY C. KERN
UNITED STATES DISTRICT JUDGE

—




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

OMAR R. OSBORXNE,

Plaintiff,

vSs.

No. QFC—IIO'T;KE
SEP 21 1005
RiCuer-j M. Lo .

. iR TR :
NORIEERH DiSIRCT of UK?AHOMA

RON CHAMPION, et al.,

et N Nt it Yt Vs Soat® Vet i

Defendants.

JUDGMENT

In accord with the Order granting Defendants' motion for
summary judgment, the Court hereby enters judgment in favor of all
Defendants and against Plaintiff, Omar R. Osborne. Plaintiff shall
take nothing on his claim. Each gide is to pay its respective

attorney fees.

SO ORDERED THIS A\ day of &@”ﬂmdﬁﬂ , , 1995.
/ ‘/H

TERRY Cl. KERN |
UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

ENT?{{E\) AR

OMAR R. OSBORNE, DATE

Plaintiff,

No. 94-C-1079-K

FILED/
SEP 2119

Richard M. Lavwiciive, L@
L, S, DISTRICT COURT
QRDER NORTHERN DISTRICT OF DXUAHOMA

vE.

RON CHAMPION, et al.,

PO R e e

Defendants.

Plaintiff, a state prisoner appearing pro se, brings this
action pursuant to 42 U.S.C. § 1983, alleging that prison officials
charged him with multiple, "falge misconducts and failed to
adequately investigate the charges in viclation of his due process
rights. Plaintiff also alleges that his due process rights were
violated when his disciplinary hearings were held before a single
disciplinary officer and not a three-member committee. Defendants
have moved to dismiss or, in the alternative, for summary judgment
on the basis of the court-ordered Martinez report. Plaintiff has
objected. For the reasons stated below, the Court concludes that

Defendants' motion for summary judgment should be granted.

I. UNBXBPUTED FACTS
The following facts arelﬁndisputed.
1. On March 22, 1993, several inmates at DCCC were involved
in a major disturbance and fﬁﬁht which left one of the inmates,
inmate Foye, severely injureﬁfi (Special Report, Attachment B.)

5 Pplaintiff received three misconducts: Battery, Menacing,



and Individual Disruptive Behavior. The Battery misconduct was a
result of Plaintiff's involvement in the assault on inmate Foye.
As some inmates attacked inmate Foye, Plaintiff heid other inmates
at bay with a homemade knife. (Special Report, Attachment B at 1
and Confidential Attachment C.) The second misconduct arose after
the assault on inmate Foye but before the facility was locked down,
when Plaintiff threatened another inmate with the homemade knife.
{Special Report, Attachment B at 15 and Confidential Attachment C.)
The third misconduct arose instead while Officer Andrews escorted
Plaintiff to custody and Plaintiff broke loose and ran in an
attempt to escape from the Officer's custody. (Special Report,
Attachment B at 35-36.)

3. On April S5, 1993, Plaintiff received a disciplinary
hearing on each of the three charges and was found guilty.
Punishment was assessed at thirty days of disciplinary segregation
on each of the charges.

4. On April 23, 1993, Plaintiff was transferred to Oklahoma
State penitentiary (OSP), a maximum security facility, as he had

four Class "A" misconducts on his record.

II. SUMMARY JUDGMENT STANDARD
Summary judgment pursuant Eo Ped. R. Civ. P. 56 is appropriate
"if the pleadings, depositions, answers to interrogatories, and
admissions on file, together with affidavits, if any, show that
there is no genuine issue of material fact and that the moving

party is entitled to judgment as a matter of law." When reviewing



a motion for summary judgment, the court must view the evidence in
the 1ight most favorable to the non-moving party. Applied Genetics

Tnt'l., Inc. v, First Affiliated Sec., Inc., 912 F.2d 1238, 1241

(10th Cir. 1990) (citing Gray w. Phillips Petroleum Co., 858 F.2d

610, 613 (10th Cir. 1988). "However, the nonmoving party may not
rest on its pleadings but must set forth specific facts showing
that there is a genuine issue for trial as to those dispositive
matters for which it carries the burden of proof." Applied
Genetics, 912 F.2d at 1241 (citing Celotex Corp v. Catrett, 477
U.S. 317, 324 (1986)). Although the court cannot resolve material
factual disputes at summary judgment based on conflicting
affidavits, Hall v, Bellmon, 935 F.2d 1106, 1111 (10th Cir. 1991),
the mere existence of an alleged factual dispute does not defeat an
otherwise properly supported motion for summary judgment. Anderson

v. Liberty Lobby, Inc., 477 U.8. 242, 247-48 (1986) . Only material

factual disputes preclude summary judgment; immaterial disputes are
irrelevant. Hall, 935 F.24 at 1111. Similarly, affidavits must
be based on personal knowledge and set forth facts that would be
admissible in evidence. Id. Conclusory or self-serving affidavits
are not sufficient. Id. If the evidence, viewed in the light most
favorable to the non-movant,.ﬁails to show that there exists a
genuine issue of material fact, the moving party is entitled to
judgment as a matter of law. J§ee Anderson, 477 U.S. at 250.
Where a pro se plaintiff is a prisoner, a court authorized
"Martinez Report" (Special Repﬁrt) prepared by prison officials may

be necessary to aid the court in determining possible legal bases



for relief for unartfully drawn complaints. See Hall, 935 F.2d at
1109. On summary judgment, the court may treat the Martinez Report
as an affidavit, but may not accept the factual findings of the
report if the plaintiff has presented conflicting evidence. Id. at
1111. This process is designed to aid the court in fleshing out
possible legal bases of relief from unartfully drawn pro se
prisoner complaints, not to regolve material factual disputes.
Plaintiff's complaint may also be treated as an affidavit if it is
sworn under penalty of perjurf and states facts based on personal
knowledge. 1d, The court must alsc construe plaintiff's pro se
pleadings liberally for purposes of summary judgment. Haines V.

Kerner, 404 U.S. 519, 520 (1972).

III. ANALYSIS

To determine if Plaintiff's procedural due process rights were
violated in connection with the three misconducts and ninety days
of disciplinary segregation, the Court must first determine whether
he had a liberty or property interest with which the State has
interfered. Kentucky Dept. of Corrections v. Thompson, 450 U.S.
454, 460 (1989). Because the Due Process Clause, itself, does not
create a protected liberty interest in remaining in the general
population, Plaintiff must show that state law created such an
interest. See ﬂgﬂi&&_z¢_ﬂglma;'459 U.S. 460, 468-69 (1982).

The Supreme Court reﬂﬁmtly reformulated the test for

determining whether a state law creates a proteéted liberty



interest. See Sandin v. Copner, 115 S.Ct. 2293 (1995).% In
Sandin, the court abandoned the methodology established in Hewitt
and Thompson and decided to return to the due précess principles
established in Wolff v, McDonpel, 418 U.S. 539 (1974) and Meachum
v. Fano, 427 U.S. 215, 224-225 (1976).° Under Sandin, therefore,
courts no longer examine the language of prison regulations to
determine whether such regulations place substantive restrictions
on an official's discretion. Rather, courts must focus on the
particular discipline imposed and ask whether it "present(s] the
type of atypical, significant deprivation in which a state might

conceivably create a liberty interest." Sandin, 115 S.Ct. at 2301.3

1 The Supreme Court's decision in Sandin applies
retroactively to the instant case because the Court applied the
rule announced in Sandin to the parties in that case. See Harper
v. Virginia Dep't of Taxation, v.s. ___, 113 Ss.Ct. 2510, 2517
(1993) (no court may refuse to apply rule of federal law
retroactively once the Court applies it to the parties before it) .

2 Under Hewitt, in order for a state law establishing
procedural guidelines for prisons to create a liberty interest, the
law must use "explicitly mandatory language" that forbids certain
outcomes absent "specific substantive predicates.” Hewitt, 459
U.S. at 472, This approach focused on the language of the
regulation rather than the mnature of the deprivation and
nencouraged prisoners to comb regulations in search of mandatory
language on which to base entitlements to various state-conferred
privileges." Sandin, 115 S.Ct. at 2299. The methodology of Hewitt
has discouraged states from codifying prison management procedures
and involved federal courts in the day-to-day management of

prisons. Id.

3 In Sandin, the plaintiff was involved in an altercation
with a prison guard and was charged with misconduct. The plaintiff
appeared before an adjustment committee, which refused his request
to present witnesses at the hearing. The committee found him
guilty and sentenced him to 30 days disciplinary segregation. Nine
months later, an administrator found one of the charges against the
plaintiff unsupported and expuniged his record of that charge. Id.
at 2295-96. Alleging a deprivation of due process related to the
disciplinary hearing, the plaintiff sued for injunctive relief,

5



In the case at hand, Defendants placed Plaintiff 1in
segregation for ninety days ag a result of three misconducts.
Based on the Supreme Court's decision in Sangin,#the Court finds
that there is no 1liberty interest at issue. The deprivation
allegedly suffered by Plaintiff, 90 days in disciplinary
segregation, is not of the "atypical" or "significant" kind that
the Supreme Court has determined constitute deprivations in which
a state might create a liberty interest. 3See Mujahid v. Meyer, 59
F.3d 931, 932 (9th Cir. 1995) (fourteen days in disciplinary
segregation as a result of a misconduct did not implicate any
liberty interest pursuant to Sandin) . The conditions in
disciplinary segregation are not dramatically different from what
prisoners expect to encounter in the general population. Since no

liberty interest was implicated, the Court finds that Plaintiff was

declaratory relief and damages. Id. The Ninth Circuit Court of
mppeals found that plaintiff had a liberty interest in remaining
free from disciplinary segregation based on a prison regulation
that "instructs the committee to find guilt when a charge of
misconduct is supported by substantial evidence." Id. at 2296-97.

The Supreme Court applied its new test and reversed. The
Court found that segregated confinement of inmates did not
implicate the Due Process Clause because it did not "present the
type of atypical, significant deprivation in which a state might
conceivably create a liberty interest.” Id, at 2301. The Court
noted that disciplinary segregation conditions were substantially
similar to those faced by inmates in administrative segregation and
protective custody. Id. Therefore, plaintiff's confinement "did
not exceed similar, but totally discretionary confinement in either
duration or degree of restriction." Id. The Court further noted
that even inmates in the general population at the prison in
question are subject to significant amounts of "lockdown time."
Id. Because the plaintiff's confinement for 30 days in
disciplinary segregation "did not work a major disruption in his
environment," the Court held that the prison regulation had not
created a constitutionally protected liberty interest. Id. at
2301-02.



not even entitled to a hearing. See Brown V. Champion, 1995 WL
433221 (10th Cir. July 24, 1995) (unpublished opinion) (inmate was
not entitled to hearing because no constitutional iiberty interest
was implicated either by his ten-day disciplinary segregation or by
his reclassification by prison officials).

In any event, Plaintiff's allegations based on the falsity of
the charges and the impropriety of Defendants' involvement in the
disciplinary hearing do not amount to a constitutional violation.

See Freeman v. Rideout, 808 F.2d 949, 951-52 (2d Cir. 1986)

(allegation that false evidence was planted by prison guard does
not state a constitutional c¢laim where procedural due process
protections are provided), gert. denied, 485 U.S. 982 (1988).
pPlaintiff "has no constitutionally guaranteed immunity from being
falsely or wrongly accused of conduct which may result in the
deprivation of a protected 1ibetty interest," gee id. at 951, and
plaintiff has not alleged that the allegedly false accusation
infringed on any of his substantive constitutional rights. See

Franco v. Kelley, 854 F.2d 584, 589 (2d. Cir. 1988) (claim that

prison guard falsely accused inmate of insubordination in
retaliation for the inmate's cooperation with authorities
investigating abuse of inmates stated a claim); see also Jones Vv,

Couglin, 45 F.3d 677, 679-80 (24 Cir. 1995); Payne v. Axelrod, 871

F.Supp. 1551, 1556 (N.D.N.Y. 1995).
Moreover, "some evidence" existed to support the conclusion of
the disciplinary officer that Plaintiff was gquilty of Battery,

Menacing, and Individual Disruptive Behavior. See Superintendent,
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Mass. Correctional Inst. v. Hill, 472 U.S. 445, 454-55 (1985) (once

an inmate receives all the process due under ﬂglig‘the findings of
the prison disciplinary board need only be supéorted by "some
evidence in the record"). The "some evidence" standard does not
require proof with certainty, proof beyond a reasonable doubt, or
even proof by a preponderance of the evidence. All is necessary is
nany evidence in the record that could support the conclusion
reached by the disciplinary board.” Hill, 472 U.S. 445, 455-56
(1985) .

Lastly, the Court finds nothing in Wolff to preclude the use
of a single neutral hearing officer, and Plaintiff does not argue

the officer lacked neutrality.

III. CONCLUSION
Accordingly, Defendants' motion for summary judgment (docket
#4-2) is granted and their wmotion to dismiss (docket #4-1) 1is

denied as moot.

SO ORDERED THIS 3\ day of MVVL‘A/ , 1995.
\M WA‘

TERRY C KE
UNITED STATE DISTRICT JUDGE




UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA, ) ENTE LU o, L '
Plaintitt ) pate_.SEP_2 3 |6d§
)
Vs. )
)
LEE OWENS aka CLIFFORD LEE )
OWENS; STATE OF OKLAHOMA ex rei )
OKLAHOMA TAX COMMISSION; )
COUNTY TREASURER, Tulsa County, )
Oklahoma; BOARD OF COUNTY }  Civil Case No. 95-C 80K
COMMISSIONERS, Tulsa County, )
Oklahoma, )
Defendants.
JUDGMENT OF FORECLOSURE
This matter comes on for consideration this _C’Q / day of i Al

i 74

1995. The Plaintiff appears by Stephen C. Lewis, United States Attorney for the Northern
District of Oklahoma, through Loretta F. Radford, Assistant United States Attorney; the
Defendants, COUNTY TREASURER, Tulsa County, Oklahoma, and BOARD OF COUNTY
COMMISSIONERS, Tulsa County, Oklahoma, appear by Dick A. Blakeley, Assistant
District Attorney, Tulsa County, Oklahoma; the Defendant, STATE OF OKLAHOMA ex rel
OKLAHOMA TAX COMMISSION, appears by Assistant General Counsel Kim D. Ashley;
and the Defendant, LEE OWENS aka CLIFFORD LEE OWENS, appears not, but makes
default.

The Court being fully advised and having examined the court file finds that the
Defendant, LEE OWENS aka CLIFFORD LEE OWENS will hereinafter be referred to as
("LEE OWENS™). Further, the Defendant, LEE OWENS, is a single, unmarried person, as

stated on the Affidavit filed of record on June 28, 1995 by the Defendant, LEE OWENS.

NOTE: THIS CRDER IS TO BE MAILED
BY MOVAMNT 70 ALL COUNSEL AND
P20 SE LITIGANTS IMMEDIATELY
LN RECEIPT.



COMPANY a mortgage dated April 8, 1982, covering the above-described property. Said
mortgage was recorded on April 14, 1982, in Book 4606, Page 1943, in the records of Tulsa
County, Oklahoma.

The Court further finds that on June 15, 1987, Charles F. Curry Company
assigned the above-described mortgage note and mortgage to the Secretary of Housing and
Urban Development of Washington, D.C., his successors and assigns. This Assignment of
Mortgage was recorded on June 26, 1987, in Book 5034, Page 19534, in the records of
Tulsa County, Oklahoma.

The Court further finds that on May 28, 1987, the Defendant, LEE OWENS,
entered into an agreement with the Plaintiff lowering the amount of the monthly installments
due under the note in exchange for the Plaintiff’s forbearance of its right to foreclose. A
superseding agreement was reached between these same parties on November 29, 1988 and
April 20, 1990.

The Court further finds that the Defendant, LEE OWENS, made default under
the terms of the aforesaid note and mortgage, as well as the terms and conditions of the
forbearance agreements, by reason of his failure to make the monthly installments due
thereon, which default has continued, and that by reason thereof the Defendant, LEE
OWENS, is indebted to the Plaintiff in the principal sum of $56,989.34, plus interest at the
rate of 15.5 percent per annum from October 1, 1994 until judgment, plus interest thereafter
at the legal rate until fully paid, and the costs of this action.

The Court further finds that the Defendant, COUNTY TREASURER, Tulsa
County, Oklahoma, has a lien on the property which is the subject matter of this action by

virtue of personal property taxes in the amount of $1.00 which became a lien on the property



The Court being fully advised and having examined the court file finds that the
Defendant, LEE OWENS, acknowledged receipt of Summons and Complaint via certified
mail on May 26, 1995; and the Defendant, STATE OF OKLAHOMA ex rel OKLAHOMA
TAX COMMISSION, acknowledged receipt of Summons and Complaint via certified mail on
January 27, 1995.

It appears that the Defendants, COUNTY TREASURER, Tulsa County,
Oklahoma, and BOARD OF COUNTY COMMISSIONERS, Tulsa County, Oklahoma, filed
their Answer on February 9, 1995; that the Defendant, STATE OF OKLAHOMA ex rel
OKLAHOMA TAX COMMISSION, filed its Answer on March 7, 1995; and that the
Defendant, LEE OWENS, has failed to answer and his default has therefore been entered by
the Clerk of this Court.

The Court further finds that this is a suit based upon a certain mortgage note
and for foreclosure of a mortgage securing said mortgage note upon the following described
real property located in Tulsa County, Oklahoma, within the Northern Judicial District of
Oklahoma:

Lot Eighty-three (83), of the Resubdivision of Lots 1,2, 3, 4, 5,

16, 17, 18, 19, and 20, Block 1, and Lot 1, Block 2, RODGERS

HEIGHTS SUBDIVISION, Tulsa County, State of Oklahoma,

according to the Recorded Plat thereof.

The Court further finds that on April 8, 1982, the Defendant, LEE OWENS,
executed and delivered to CHARLES F. CURRY COMPANY his mortgage note in the
amount of $24,900.00, payable in monthly instaliments, with interest thereon at the rate of
fifteen and one-half percent (15.5%) per ansum.

The Court further finds that as security for the payment of the above-described

note, the Defendant, LEE OWENS, executed and delivered to CHARLES E. CURRY



as of June 23, 1994; and a lien in the amount of $1.00 which became a lien as of June 25,
1993. Said liens are inferior to the interest of the Plaintiff, United States of America.

The Court further finds that the Defendant, STATE OF OKLAHOMA ex rel
OKLAHOMA TAX COMMISSION, has a lien on the property which is the subject matter of
this action by virtue of a tax warrant in the amount of $3,707.36, which became a lien as of
November 5, 1992. Said lien is inferior to the interest of the Plaintiff, United States of
America.

The Court further finds that the Defendant, LEE OWENS, is in default, and
have no right, title or interest in the subject real property.

The Court further finds that the Defendant, BOARD OF COUNTY
COMMISSIONERS, Tulsa County, Oklahoma, claims no right, title or interest in the subject
real property.

The Court further finds that pursuant to 12 U.S.C. 1710(1) there shall be no
right of redemption (including in all instances any right to possession based upon any right of
redemption) in the mortgagor or any other person subsequent to the foreclosure sale.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the
Plaintiff, the United States of America, acting on behalf of the Secretary of Housing and
Urban Development, have and recover judgment against the Defendant, LEE OWENS, in the
principal sum of $56,989.34, plus interest at the rate of 15.5 percent per annum from
October 1, 1994 until judgment, plus interest thereafter at the current legal rate of ﬁ}
percent per annum until paid, plus the costs of this action, plus any additional sums advanced
or to be advanced or expended during this foreclosure action by Plaintiff for taxes,

insurance, abstracting, or sums for the preservation of the subject property.



IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, COUNTY TREASURER, Tulsa County, Oklahoma, have and recover judgment
in the amount of $2.00, plus costs and interest, for personal property taxes for the years
1992 and 1993, plus the costs of this action.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, STATE OF OKLAHOMA egx rel OKLAHOMA TAX COMMISSION, have and

recover judgment in rem in the amount of $3,707.36 for a tax warrant, plus the costs and

interest.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendants, LEE OWENS and BOARD OF COUNTY COMMISSIONERS, Tulsa County,
Oklahoma, have no right, title, or interest in the subject real property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that upon the
failure of said Defendant, LEE OWENS, to satisfy the money judgment of the Plaintiff
herein, an Order of Sale shall be issued to the United States Marshal for the Northern
District of Oklahoma, commanding him to advertise and sell according to Plaintiff’s election
with or without appraisement the real property involved herein and apply the proceeds of the
sale as follows:

First:

In payment of the costs of this action accrued and accruing

incurred by the Plaintiff, including the costs of sale of said real

property;

Second:

In payment of the judgment rendered herein in favor of the

Plaintiff;



Third:

In payment of the Defendant, STATE OF OKLAHOMA ex rel

OKLAHOMA TAX COMMISSION, in the amount of $3,707.36,

plus accrued and accruing interest, for state taxes

currently due and owing.

Fourth:

In payment of Defendant, COUNTY TREASURER, Tulsa

County, Oklahoma, in the amount of $2.00, personal property

taxes which are currently due and owing.

The surplus from said sale, if any, shall be deposited with the Clerk of the Court to await
further Order of the Court.

IT 1S FURTHER ORDERED, ADJUDGED, AND DECREED that pursuant
to 12 U.S.C. 1710(1) there shall be no right of redemption (including in all instances any
right to possession based upon any right of redemption) in the mortgagor or any other person
subsequent to the foreclosure sale.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that from
and after the sale of the above-described real property, under and by virtue of this judgment
and decree, all of the Defendants and all persons claiming under them since the filing of the
Complaint, be and they are forever barred and foreclosed of any right, title, interest or claim

in or to the subject real property or any part thereof.

s/ TERRY C. KERN

UNITED STATES DISTRICT JUDGE



APPROVED:

STEPHEN C. LEWIS
United States Attorney

7

TA\F. RADFORD, OBA #11158
ssistant United States Attorney
3460 U.S. Courthouse

Tulsa, Oklahoma 74103

(918) 581-7463

Assistant District Attorney
406 Tulsa County Courthouse
Tulsa, Oklahoma 74103
(918) 596-4842
Attorney for Defendants,
County Treasurer and
Board of County Commissioners,
Tulsa County, Oklahoma

KIM D. ASHLEY, OBA #14175
Assistant General Counsel
P.O. Box 53248
Oklahoma City, OK 73152-3248
(405) 521-3141
Attorney for Defendant,
State of Oklahoma ex rel
Oklahoma Tax Commission

Judgment of Foreclosure
Civil Action No. 95-C 80K
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IN THE UNITED STATES DISTRICT COURT,
FOR THE NORTHERN DISTRICT OF OKLAHOMA! /' [ju5
R’ 1—.' "‘
MICHAEL R. HATFIELD, § 0 ﬂsr £z Cio
HORTEERN DISTRI(T a.c 0 cot j” ©

o
Plaintiff, Ko )

vs. Case No. 95-C-519K &//

B

LABELS ONE, INC., ENTERR), Coe +
Defendant. DATE SEP 22 1995'
ORDER OF DISMISSAL PURSUANT TO FRCP RULE 41 (a) (1)

COMES ON FOR CONSIDERATION the parties’ stipulation pursuant
to Federal Rules of Civil Procedure Rule 41(a)(1) for dismissal of
Plaintiff’s Petition which had been removed to this court from the
District Court for Tulsa County. The court having considered the
stipulation reached by all counsel as signified by their signatures

thereto, hereby dismisses without prejudice Plaintiff’s cause of

action. (///’/,”,,/f'
\ cC_—

" /
UNITED ST%TES DI%(RICT COURT JUDGE

BRIGGS, SHITY & GATCHELL
6l Capital Building

5078, Hain, Suite 605

Tulsa, 0K 74103

(918) 599-7780

ATTORNEYS FOR PLAINTYFF
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA SEP 2 0 1995

RALPH E. GRAY, formerly d/b/a

Richarg
GRAYCO COMPANY, M. Lawren,

US. DISTRICT oot Clerk

Plaintiffs,
v. Civil No. 95-C-558-C

THE UNITED STATES OF AMERICA |
ENTEREDCﬁJDQpﬁaT

)
)
)
)
)
)
)
)
)
)
)
)
)
)

and au%
DATE ggp— 3L 20
JERRY McCULLEY Kk
Defendants.
JOINT STIPULATI “ ING ACTION AGAINST
DEFENDANT, JERRY LLEY

Pursuant to Rule 41(a) (1) of the Federal Rules of Civil
Procedure, the parties stipulate that the complaint against Jerry
McCulley is dismissed with prejudice, each party to bear their
own litigation expenses, including costs and attorneys’ fees, as
to the portion of the lawsuit pertaining to Jerry McCulley.

STEPHEN C. LEWIS

Uzéﬁedﬁigf%gj Attorney

DENNIS M. DUFFY//OBA # 13030
Trial Attorney, Tax Division
U.S. Department of Justice
P.O. Box 7238
Washington, D.C. 20044
Telephone: (202) 514-6496
Attorney for the United States
Jerry McCulley

Y

PAUL R. TOM, OBA # 9049

2021 South Lewlis, Suite 350

Tulsa, Oklahoma 74104

(918) 743-2000

Attorney for Ralph E. Gray,
formerly d/b/a Grayco
Company




[N THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA ¢
‘ "FILED

RONALD S. AKERS, )
) J}ms"\' 2 (; 1 -
Plaintiff, ) .
) HicL:Jhard M. Lawrence;
v. ) Case No: 94-C-627-W 'SMT cov
)
SHIRLEY S. CHATER, ) ENTERED ON DOCKET
Commissioner of Social Security,’ )
) DATE __gfp 2.1 1048
Defendant. )

JUDGMENT
Judgment is entered in favor of the Plaintiff, Ronald S. Akers, in accordance with
this court’s Order filed September 20, 1995.

Dated this 20th day of September, 1995.

‘ LEO WAGNER ¢
UNITED STATES MAGISTRATE JUDGE

2Effective March 31, 1995, the functions of the Secretary of Health and Human Services i social security cases were transferred
to the Commissioner of Sccial Security. P.L. No. 103-266, Pursuant to Fed.R.Civ.P. 25(d)(1), Shirley S. Chater, Commissioner of Social
Security, is substituted for Donna E. Shalala, Secretary of Health and Human Services, as the Defendant in this action. Although the
Court has substituted the Commissioner for the Secretary in the caption, the text of this Order will continue to refer to the Secretary
because she was the appropriate party at the time of the underlying decision.
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IN THE UNITED STATES DISTRICT COURT FOR THE F I L E D

NORTHERN DISTRICT OF OKLAHOMA
SEP 2

RONALD S. AKERS, ) '
) Richard M. Lawren
Plaintiff ) U.g, DISTRICT CART
)
V. ENTE ;
) Case No. 94-C-627-W R%%POE’ ?OI%K T
SHIRLEY S. CHATER, ) DATE__ "~ 4 ToM
COMMISSIONER OF SOCIAL ) i
SECURITY,' )
)
Defendant. )
ORDER

Plaintiff brought this action pursuant to 42 U.S.C. § 405(g) for judicial review of
the final decision of the Secretary of Health and Human Services (“Secretary") denying
plaintiff's application for disability insurance benefits under §§ 216(i) and 223 of the Social
Security Act, as amended.

The procedural background of this matter was summarized adequately by the parties
in their briefs and in the decision of the Administrative Law Judge ("ALJ"), which
summaries are incorporated herein by reference.

The only issue now before the court is whether there is substantial evidence in the
record to support the final decision of the Secretary that claimant is not disabled within

the meaning of the Social Security Act.?

Vg ffective March 31, 1995, the functions of the Secretiry of Health and Human Services in social security cases were wansferred
to the Commissioner of Social Security. P.L. No, 103-296. Pursuant to Fed.R.Civ.P. 25(d)(1), Shirley S. Chater, Commissioner of Social
Security, is substituted for Donna E. Shalala, Secretary of Health and Human Services, as the Defendant in this action. Although the
court has substituted the Commissioner for the Secretary in the captlon, the text of this Order will continue to refer to the Secretary
because she was the appropriate party at the time of the wadirtlying decision.

2 Judicial review of the Secretary’s determination is limited in scope by 42 US.C. § 405(g). The court’s sole function is to
determine whether the record as a whole contains substantial evidence to support the Secretary’s decisions. The Secretary’s findings
stand if they are supported by "such relevant evidence ss a reasonable mind might accept as adequate to support a conclusion.”

Richardson v. Perales, 402 U.S. 389, 401 {1971) (citing Consefidated Edison Co. v. N.L.R.B., 305 U.5. 197, 229 {1938)). In deciding
whether the Secretary’s findings are supported by substandal evidence, the court must consider the record as a whole. Hephner v.



In the case at bar, the ALJ made his decision at the fifth step of the sequential
evaluation process® He found that claimant had the residual functional capacity to
perform the physical exertional and nonexertional requirements of work, except for lifting
more than 20 pounds at a time or lifting/carrying more than 10 pounds frequently,
standing or walking more than 6 hours in the course of an 8-hour workday, and doing
more than occasional stooping due to pain and low energy level. He concluded that
claimant was unable to perform his past relevant work as a foreign car parts salesman, but
had the residual functional capacity to perfbrm the full range of light work. He noted that
claimant became 50 years old in October i985, which is defined as a person approaching
advanced age, had completed the 11th grade, and did not have any acquired work skills
which were transferable to other work. Applying the medical-vocational guidelines, the
ALJ concluded that he was not disabled under the Social Security Act at any time through
March 31, 1987.

Claimant now appeals this ruling and asserts alleged errors by the ALJ:

(1) The ALJs decision is not supported by substantial evidence

because he did not properly evaluate claimant’s medical

impairments, including mental problems, fatigue, diabetes, and
morbid obesity.

Mathews, 574 F.2d 359 (6th Cir. 1978).

3 The Social Security Regulations require that a five-step sequential evaluation be made in considering a claim for benefits under
the Social Security Act:

1. Is the claimant currently working?

2. If claimant is not working, does the claimant liave a severe impairment?

3. If the claimant has a severe impairment, does it meet or equal an impairment listed in Appendix 1 of the Social Security
Regulations? If so, disability is automatically found.

4. Does the impairment prevent the claimant from doing past relevant work?

5. Does claimant’s impairment prevent him from doing any other relevant work available in the national economy?

20 C.F.R. § 404.1520 (1983). See generally, Talbot v. Heclder, 814 F.2d 1456 (10th Gir. 1987); Tillery v. Schweiker, 713 F.2d 601 (10th
Cir. 1983).
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(2) The ALJ erred in relying on the medical-vocational guidelines
to determine that claimant was not disabled.

It is well settled that the claimant bears the burden of proving his disability that

prevents him from engaging in any gainful work activity. Channel v. Heckler, 747 F.2d

577, 579 (10th Cir. 1984).

Claimant claims he has been disabled since April 12, 1982 because of diabetic
neuropathy and clinical depression (TR 12, 122). He was last insured for social security
benefits on March 31, 1987, so he is required to establish that he became disabled on or
before that date (TR 12).

Claimant received psychiatric counseling at Kaiser Medical Center in California from
April 12, 1982 until August 30, 1985 (TR 203-225). He was given supportive counseling
and medication for depression, a decrease in his energy level, an inability to lose weight,
and headaches, during which time he reported an improvement in his lethargy and
depression (TR 215-222). On July 18, 1982, the claimant was feeling better since he had
been on vacation, hopeful about his legal matters, and had the urge to go back to work
and keep busier (TR 215).

Claimant was not seen aéain until May 13, 1983, when he complained of severe
obesity, depression, and some suicidal thoughts (TR 213-214). He was diagnosed as
suffering from a major depression, single episode, together with psychological factors
affecting his physical condition and passive features (TR 213). The doctor decided not to
try medications, but started claimant in the diet clinic, suggested that he join OverEaters
Anonymous, and did some work on "helping him differentiate between violent fantasies and

realities of it, and [giving] him permission to have the fantasies without the degree of guilt

3



that he has previously experienced." (TR 213).

Claimant was counseled from May 26, 1983 until January 4, 1984, during which
time he was described as having some feelings of depression without suicidal tendencies,
outbursts of aggressive and angry behavior, and conflicts with his wife (TR 208-212). He
was placed in an assertion group and stated he had "handled several situations quite
assertively and has overcome his anger and withdrawal inclinations in a couple of
situations." (TR 208).

Claimant was seen again on May 23, 1985, due to problems at work when he tore
a door off its hinges and threw it at a coworker (TR 206). The doctor noted that he had
taken the MMPI, a psychological personality inventory, which showed he had exaggerated
his symptoms (TR 206). He was seen three times in 1985, and on the last visit on May
23, 1985 he discussed moving to Oklahoma and starting to work again (TR 204-206).
There is no record that he was hospitalized or treated for psychiatric complaints anytime
between August, 1985 and April, 1987 and his comment on May 23, 1985 suggested he
went back to work during this period. At the end of 1987, his insurance benefits ended.

There is no evidence that claimant received psychiatric care after 1987, except a
letter from Dr. David Trobaugh, who had examined claimant once and reviewed his
medical records (TR 238-240).

The doctor concluded:

It is my medical opinion, based on both my examination of Mr. Akers

and the examination of his medical records from April 12, 1982, through

August 30, 1985, that Mr. Akérs is suffering from a severe, recurrent

depression. His psychiatric difficulties, paranoia and labile mood, are of such

a pervasive nature that his personal life, social life, and his ability to function
in the work place have been sévetely affected. He is unlikely to be able to

4



function with co-workers or meet the demands associated with the
competitive work place due to this paranoia and labile mood. He has been
unable to either find or keep a job since 1980, and, in my opinion, has
demonstrated a failure to adapt to work settings. '

His inability to keep a job or to find new work increased his level of
anxiety, stress and frustration, which in turn increased his degree of
depression, paranoia, and anger. Asa result, he has created a very isolated,
structured environment for himself where only his wife and her parents are
accepted. He trusts no one else and will not allow anyone else to enter into
his very small, tightly controlled micro-environment, In this manner, Mr.
Akers keeps the Godless, lying, thieving world from doing him any more
harm. This all goes on in spite of several years of psychotherapy and of
having tried several different psychotropic medications.

It is my opinion that Mr. Akers suffers from a chronic mental illness,
the impairment of which has been documented since 1982. This illness has
resulted in grossly impaired social functioning, as well as the inability to
function under the demands of a competitive work place.

(TR 239-240).

Dr. Thomas Goodman, a psychiatrist, reviewed all of claimant’s medical records and
responded to interrogatories by the ALJ on September 1, 1993 (TR 245-250). He
concluded as follows:

There is enough evidence to establish that the claimant has probably
met the "A" criteria of the affective disorders listing between 1982 and 1985
and possibly may meet the "A" criteria of the same listing at this time.
However, there is no objective evidence that he has ever met the "B" criteria
of this listing at any time, at least for any appreciable period of over two or
three days.

It would appear from the medical records that for unclear periods of
time between 1982 and 1985, as well as at the time of the claimant’s last
evaluation in August of 1993, he would have some psychological
impairments. These would include suspiciousness and anger in his
relationship to people in authority, and difficulty in controlling his aggressive
impulses. These symptoms appear to have been easily treatable through the
appropriate psychiatric treatment including medications.

5



It is not reasonable to believe that psychological pain has been a
significant factor limiting this claimant’s ability to work.
(TR 248-249).

There is evidence that claimant has a long history of diabetes which has not been
controlled by medication, resulting in peripheral neuropathy (TR 177, 180, 194, 197, 201-
202, 213). He also is obese and his weight was consistently over 300 pounds between
1985 and 1987 (TR 159, 169, 171, 176-178, 197). The weight caused him to have
difficulty breathing and talking (TR 147, 214). Dr. Crosby, his treating physician in 1987,
wrote on April 6, 1992, as follows:

Ron Akers is an unfortunate gentleman with severe diabetes complicated by

diabetic polyneuropathy. He also suffers from depression and has had

episodes of hypertension. He does have angina which is currently well
controlled on Procardia. His symptoms are severe to the point that he should

be considered disabled and it would be unreasonable to expect him to do any

sort of work-related activity outside of sitting and the most sedentary of jobs.

(TR 194).
While the ALJ recognized that claimant suffered from hypertension, diabetes and

related neuropathy, an affective disorder, and obesity during the relevant period, he

concluded that claimant retained the residual functional capacity to do the full range of

light work (TR 23-26). When he concluded that claimant could not perform his past

relevant work, the burden shifted to him to show that other jobs existed in significant

numbers in the national economy which claimant could perform consistent with his

medically determinable impairments, : fanctional limitations, age, education, and work

experience. The ALJ did not seek the assistance of a vocational expert, but applied the

6
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medical-vocational guidelines ("grids") and concluded claimant was not disabled.

The grids contain tables of rules which direct a determination of disabled or not
disabled on the basis of a claimant’s residual functional capacity, age, education, and work
experience. 20 C.F.R. Pt. 404, Subpt. P, App. 2. "Under the Secretary’s own regulations,
however, ‘the grids may not be applied ﬁondusively in a given case unless the claimant’s

characteristics precisely match the criteria of a particular rule.” Frey v. Bowen, 816 F.2d

508, 512 (10th Cir. 1987) (quoting Teter v. Heckler, 775 F.2d 1104, 1105 (10th Cir.
1985) (other citations omitted)). A mismatch may occur because of a particular exertional
or nonexertional impairment, or a particular combination of impairments.

"Residual functional capacity" is defined by the regulations as what the claimant can

still do despite his or her limitations. Davidson v. Secretary of Health & Human Servs.,

912 F.2d 1246, 1253 (10th Cir. 1993). The Secretary has established categories of
sedentary, light, medium, heavy, and very heavy work, based on the physical demands of
the various kinds of work in the naticnal economy. 20 C.F.R. § 404.1 567. "Light work"
involves "lifting no more than 20 pounds at a time with frequent lifting or carrying of
objects weighing up to 10 pounds . ... [Al job is in this category when it requires a good
deal of walking or standing, or when it fi’&iﬂl‘J’t.')l*ures sitting most of the time with some pushing
and pulling of arm or leg controls.” 20 C.F.R. § 404.1567(b).

An ALJ may rely conclusively on the grids if he finds that the claimant has no
significant nonexertional impairment, can do the full raﬁge of work at some RFC level on
a daily basis, and can perform most af e jobs in that RFC level; each of these findings

must be supported by substantial evxdem:e Thompson v. Sullivan, 987 F.2d 1482, 1488



.

(10th Cir. 1993).
There is merit to claimant’s contention that the ALJ erred in relying on the grids.
There is substantial evidence that claimant had nonexertional impairments which would

limit his ability to do certain jobs du

the relevant time period, particularly if his
physical problems are considered in comiifiﬂation. While the ALJ concluded that claimant’s
subjective complaints of pain, low energy, and depression were not sufficiently credible to
support a finding of disability (TR 25), this credibility determination was just a step on the
way to the ultimate decision. Id. at 1491 The ALJ had to also determine whether
claimant had an residual functional cap#éity level and could perform the full range of work
at that level on a daily basis and most of the jobs at that level.. Id.

There is not substantial evidence that claimant could do the full range of light work,
which requires a good deal of walking or standing*. In addition, many of the jobs involve
dealing with people in the work place, and doctors have found claimant to be suspicious
of people and at times hostile to them. Generally, if the claimant suffers from
nonexertional impairments that limit his ability to perform the full range of work in a

specific guideline category, the ALJ is required to utilize testimony of a vocational expert.

Reed v. Sullivan, 988 F.2d 812, 816 (8th Cir. 1993). The ALJ should have called a

the Impact of claimanc’s obesity on his ability to stand and walk for long
“the medical documents do not suggest a medical disorder preventing
to comply with prescribed treatment." (TR 24}. Disability benefits may
& prescribed course of reatment that could restore his ability to work.
pdly, claimant’s physicians advised him to lose weight, but no evidence
of prescribed treatment. A physician’s recommendation to lose weight
nor does a claimant’s failure to accomplish the recommended change

Smeretary of Health 8 Human Servs., 794 F.2d 1106, 1113 (6th Cir.
that he has refused treatment or the consequent denial of disability
wnd conclusions of law are required before the Secretary may determine

* The court assumes that the ALJ refused to recogni
periods because the condition was remediable. The AL}
the claimant from losing weight, raising the possibility of
be denied when a claimant, without good reason, fails s&
McCall v. Bowen, 846 F.2d 1317, 1319 (11th Cir. 1988).
has been presented suggesting that he refused to follow
does not necessarily constitute a prescribed course of
constitute a refusal to undertake such treatment. Id; |
1986). Claimanr’s obesity, of itself, does not justify the
benefits. McCall, 846 F.2d at 1319. Further findings of
that a claimant has refused treatment. Id.




vocational expert to determine what limitation claimant’s acknowledged physical and
mental problems in combination might impose on his capacity to do light work. When a
claimant has more than one severe impairment, 42 U.S.C. § 423 (d)(2)(C) requires the ALJ
to consider the combined effect of the impairments in making a disability determination.
The ALJ's impression that plaintiff exaggerated his symptoms is not substantial evidence,
by itself, to support the finding that plaintiff can perform work at the light work level.
While he submitted interrogatories to Dr. Goodman, a psychiatric expert, regarding
claimant’s mental impairment, the doctor expressed no opinion regarding the physical
limitations which might affect claimant’s residual functional capacity.

The ALJ erred in relying conclusively on the grids because the required underlying
findings were not supported by substantial evidence. Where exertional limitations prevent
the claimant from doing the full range of work specified in his assigned residual functional
capacity, or where nonexertional impairments are also present, the grids alone cannot be
used to determine the claimant’s ability to perform alternative work. Id. at 1492. If the
claimant has both exertional and nonexertional impairments, the ALJ must use the grids
only as a framework to consider how much his work capability is diminished in terms of
any types of jobs that would be contraindicated by nonexertional limitations. Id.

This case is remanded for testimony by a consultative medical expert and a
vocational expert to determine what limitation claimant’s physical and mental problems in

combination might impose on his ability to do light work.



Dated this _/ ?ZZ day of W 1995.

JOHN LEO WAGNER “
UNITED STATES MAGISTRATE JUDGE

S:akers
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IN THE UNITED STATES DISTRICT COURTFORTH® T I, E D
NORTHERN DISTRICT OF OKLAHOMA

SEP20 19
JUDITH BLANKENSHIP, )
) Richard M. Lawrence,
Plaintiff, ) u.s. DlSTF‘“\IC'i COUi
)
V. )
) Case No. 94-C-43-W -
SHIRLEY S. CHATER, ) N DQ&K
COMMISSIONER. OF SOCIAL ) ENTERED 07 y O
SECURITY,’ g e e b
Defendant. )
ORDER

Plaintiff brought this action pursuant to 42 U.S.C. § 405(g) for judicial review of
the final decision of the Secretary of Health and Human Services ("Secretary") denying
plaintiffs application for disability insurance benefits under §§ 216(i) and 223 and
supplemental security income under §§ 1602 and 1614(2)(3)(A) of the Social Security Act,
as amended.

The procedural background of this matter was summarized adequately by the parties
in their briefs and in the decision of ;he Administrative Law Judge ("ALJ"), which
summaries are incorporated herein by reference.

The only issue now before the court is whether there is substantial evidence in the

record to support the final decision of the Secretary that claimant is not disabled within

Effective March 31, 1995, the functions of the Secretiry of Health and Human Services in social security cases were transferred
to the Commissioner of Social Security. P.L. No. 103-296, Puriuant to Fed.R.Civ.P. 25(d)(1), Shirley S. Chater, Commissioner of Social
Security, is substituted for Donna E. Shalala, Secretary of Heslth and Human Services, as the Defendant in this action. Although the
court has substituted the Commissicner for the Secretary in the caption, the text of this Order will continue to refer to the Secretary
because she was the appropriate party at the time of the underlying decision,



the meaning of the Social Security Act.?

In the case at bar, the ALJ made his decision at the fourth step of the sequential
evaluation process.® He found that clam‘lant had the residual functional capacity to
perform work-related activities, except fé’r work involving lifting more than 20 pounds
occasionally or 10 pounds frequently andchangmg positions. He concluded that claimant’s
past relevant work as a security guard or waitress did not require the performance of work-
related activities precluded by the ahcvé limitations, so she was not prevented from
performing her past work. Having determined that claimant’s impairment did not prevent
her from performing her past relevant work, the ALJ concluded that she was not disabled
under the Social Security Act at any time through the date of the decision.

Claimant now appeals this ruling and asserts that the ALJs decision is not supported
by substantial evidence because he did ‘ot consider her impairments in combination.

It is well settled that the claimant bears the burden of proving her disability that

prevents her from engaging in any gamful work activity. Channel v. Heckler, 747 F.2d

2 Judicial review of the Secretary’s determination ik lgsited in scope by 42 US.C. § 405(g). The court’s sole function is to
determine whether the record as a whole contains substaniéfal evidence to support the Secretary’s decisions. The Secretary’s findings
stand if they are supported by "such relevant evidence ai ' veasonable mind might accept as adequate to support a conclusion.”
Richardson v. Perales, 402 U.S. 389, 401 (1971) (citing Cpi dated Edison Co. v. N.LLR.B., 305 U.S. 197, 229 (1938)). In deciding
whether the Secretary’s findings are supported by substantia} evidence, the court must consider the record as a whole. Hephner v.
Mathews, 574 F.2d 359 (6th Cir. 1978). :

* The Social Security Regulations require that a ﬁve%lequem:ial evaluation be made in considering a claim for benefits under
the Social Security Act: o

1. Is the claimant currently working? :

2. I claimant is not working, does the claimant Ve a severe impairment?

3. If the claimant has a severe impairment, ddis 1 ineet or equal an impairment listed in Appendix 1 of the Social Security
Regulations? If so, disability is automatically found.

4. Does the impairment prevent the claimant

$. Does claimant’s impairment prevent him fr

.doing past relevant work?
g any other relevant work available in the national economy?
20 C.F.R. § 404.1520 (1983). Sec generally, Talbot v. H

14 F.2d 1456 (10th Cir. 1987); Tillery v. Schweiker, 713 F.2d 601 (10th
Cir. 1983). -



577, 579 (10th Cir. 1984).

Claimant alleges that she has been disabled since September 28, 1989 (TR 65). She
complains of a multitude of problems, including foot and leg ailments and left side and
chest wall pain (TR 92). Much of the medical record pertains to medical treatment
claimant received prior to September of 1989.

On September 1, 1989, claimant saw a doctor complaining of chest wall strain and
spasm resulting from lifting at work (TR 239). There is no record of further treatment and
chest x-rays taken on April 22, 1993 showed that her heart and lungs were normal (TR
311). On June 20, 1990, she was seen at the hospital for an injury to her left wrist and
contusions on her arm, and x-rays showed "no significant bone, joint, or soft tissue
abnormality” (TR 233-234). Follow-up examinations showed steady improvement (TR
236-238). On August 27, 1990, a doctor examined her swollen wrist and stated that a
CAT scan would be run, but he noted that she had continued to work in spite of the injury
(TR 235).

On February 3, 1991, claimant was seen for an injury to her left foot, but x-rays
showed no fracture or dislocation (TR 260-261). On May 18, 1991, she was hit by a car,
and the doctor concluded there was a fracture of the right fibular head (TR 126, 264-265).

Claimant telephoned the clinic ten days later complaining of knee tenderness and swelling

and requested additional penicillin, but e doctor told her that her symptoms were normal
and refused her request (TR 126). ©On October 10, 1991, she was examined with
complaints of neck and head pain after she alleged being involved in another car accident,

but x-rays of her skull, cervical spine, and left shoulder were all normal (TR 134).



On February 18, 1992, x-rays showed no bony abnormality in the left tibia or fibula
after claimant stepped into a hole and cut her leg (TR 129, 269). '_‘She saw her treating
physician a few weeks after her injury to combat an infection, but the medical report
indicated that her condition on leaving the clinic was good (TR 285). On April 13, 1992,
the claimant complained about a lump dn her leg and chest, knee, and neck pain, and the
doctor concluded she had "possible fibrﬁi;f_ﬁyalgia and knee crepitus." (TR 154). On May
11, 1992, claimant called her doctor to _a#k that he provide her with a letter to submit to
the food stamp office stating that she was unable to work because of her leg injury, but
he refused her request (TR 153).

On May 26, 1992, plaintiff was examined to address complaints of pain in both legs
resulting from her 1991 car accident (TR 160). Her doctor found no deformity of her leg
or new injury and prescribed Extra Strength Tylenol and Darvocet. On November 28,
1992, she was seen at the hospital alleging that she had fallen and injured her feet, ankles,
and head, but x-rays of her right foot and left ankle were completely normal (TR 324-327).

A consultative examination of clalmant was done on April 22, 1992, by Dr. Richard
Cooper (TR 148-150). She complained of left chest wall pain and low back, shoulder,
neck, and left foot pain (TR 148). His examination of her heart revealed a regular rhythm
without murmurs (TR 149). Except f0r3:me reduced light touch sensation in her left foot
and ankle, plaintiff's lower extremities w*m normal and she was found to walk with a good
gait and without assistive devices (TR 149). Neurological examination revealed that

plaintiff had full and equal biceps, triceps, shoulder shrug and grip strengths, her biceps,

triceps and radialis reflexes were equal,mld she had restricted abduction of her shoulders



and osteoarthritis in some of her fingers but full range of motion in her hips, ankles, wrists,
and elbows (TR 149). Straight leg raising tests were negative, and she had adequate leg
strength and knee structure (TR 150). The doctor concluded:

In SUMMARY then, this lady has had several injuries and continues to have
some restriction of motion of the cervical and thoracolumbar spine and
restricted abduction of the two shoulders and some discomfort in the right
upper extremity when doing the strengths test, although I believe the gross
strength is equal. Some more leg discomfort in the both forearms. There
does seem to be some osteoarthritis in some of the fingers, as listed above.
She does have tenderness of the left lower ribs. She believes that’s
secondary to one of her on-the-job injuries or the motor vehicle injury, I
don’t remember which. Dizzy spells, which we did not find out much about
and rather frequent headaches. In my opinion, she would be impaired at
activities that require prolonged standing, walking, bending, twisting, lifting.

(TR 150).

There is no merit to claimant’s contention that the ALJ "missed the x-rays, the
hospitalizations, the emergency room visits, and the bruises, polyps, scoliosis, wounds, and
other physical injuries reported in the 150 pages of medical records." (Plaintiff's First Brief
in Support of Remand, Docket #11, pg 1). The records clearly show that claimant has
sustained several injuries, but under 20 C.F.R. § 404.1505(a) disability is defined as “the

inability to do any substantial gainful activity by reason of any medically determinable

physical or mental impairment which can be expected to result in death or which has lasted

or can be expected to last for a contingoys us period of not less than 12 months." (emphasis

added). It is clear that none of claimant’s problems have lasted for a continuous twelve-
month period. X-rays have only shown-gmnnal organs and bones, and no treating doctors
have found her unable to work.

Claimant argues that the ALJ, in determining that her testimony regarding the extent



of her pain was not credible, relied on "one single piece of paper,” the treating physician’s
note which stated he denied a request to write a letter stating claimant was unable to work
to provide to the food stamp office. (Plaintiffs First Brief in Support of Remand, Docket
#11, pg. 4). There is absolutely no merit to this claim. Subjective complaints must be
evaluated both in light of the available medical evidence and plaintiff’s credibility. Ellison
v. Sullivan, 929 F.2d 534, 537 (10th Cir. 1990).

The ALJ reviewed the medical records, the nature of her complaints, aggravating
factors, medications taken, treatment, daily activities, and functional limitations in reaching
his conclusion that claimant’s testimony was not credible and was "overstated." (TR 19-
21). Courts generally treat credibility determinations made by an ALJ as binding upon

review. Hamilton v. Secretary of Health & Human Servs., 961 F.2d 1495, 1599 (10th Cir.

1992). The ALJ then relied on the testimony of a vocational expert to conclude that
claimant was able to do her past relevant work (TR 22, 55-62).

Claimant also contends that the ALJ found that she could perform her past relevant
work because he "apparently believed" that written statements in the record from friends
of plaintiff were false. (Plaintiff's First Brief in Support of Remand, Docket #11, pg. 7).
The record contains a statement, dated June 15, 1993, from Alice Bruns Lyn that claimant
had a "history of falls for the past year or so" and that she cut her leg when she stepped
in a water meter hole (TR 328). A second statement from Edith Sneed dated June 16,
1993 states that claimant cannot work because she had several falls (TR 329). These
statements only reiterate what is establisﬁud in the medical records, that claimant suffered

a series of injuries which, even when considered in combination, were not disabling.



The decision of the ALJ is supported by substantial evidence and is a correct

application of the regulations. The decision is affirmed.

Dated this / % 4 day of ‘Mié/ , 1995.

JOAN LEO WACKNER ¢
UNITED STATES MAGISTRATE JUDGE

S:blankens



IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA FILETD
JUDITH BLANKENSHIP, ) SEP 26 199
) : :
Plaintiff, ) Richard M. Lawrence, CI
) {.S. DISTRICT COUR
v. ) Case No: 94-C-43-W
)
SHIRLEY S. CHATER, ) . ON DOCK!
Commissioner of Social Security,’ ) ENTERED ? §
) CATE _....—gé-w“‘“ -
Defendant. )

MENT
Judgment is entered in favor of the Commissioner of Social Security in accordance
with this court’s Order filed September 20, 1995.

Dated this 20th day of September, 1995.

LEO WAGKER 7
'UNITED STATES MAGISTRATE JUDGE

Vgffective March 31, 1995, the functions of the Secretiry of Health and Human Services in social security cases were transferred
10 the Commissioner of Social Security. P.L. No. 103-206. Pirsuant to Fed R.Civ.P. 25(d)(1), Shirley S. Chater, Commissioner of Social
Security, is substituted for Donna E. Shalala, Secretary of Heslth and Human Services, as the Defendant in this action. Although the
Court has substituted the Commissioner for the Secretary in the caption, the text of this Order will continue to refer to the Secretary
because she was the appropriate party at the time of the underlying decision.



UNITED STATES DISTRICT COURT FOR HwILED
NORTHERN DISTRICT OF OKLAHOMA 0,

DENNIS W. CLARK, Richard M. Lawr

No. 94-C-159-J

ENTERED ON D (i T
DATE SEP P &,ﬁ_

Plaintiff,
v.

SHIRLEY S. CHATER, Commissioner of
Social Security,”

Defendant.

QORDER
Plaintiff Dennis W. Clark, pursuant to 42 U.S.C. § 405(g), requests judicial
review of the decision of the Secretary of Health and Human Services denying Social
Security benefits.® Plaintiff contends that the Secretary erred as a matter of law
hecause: (1) the Secretary failed to fﬁﬂ’ow the correct legal standard in evaluating
Plaintiff’s complaints of pain, and {2) the Secretary failed to consider all relevant

evidence in determining that Plaintiff could perform his past relevant work.

N Effective March 31, 1995, the functions of the Secretary of Haalth and Human Services
(*Secretary™} in soclal security cases were trensterred to the Commissioner of Social Security. P.L. No.
103-296. Pursuant to Fed. R, Civ. P. 25(d){1}, Shirley S. Chater, Commissioner of Social Security, is
substituted for Donna E. Shalala, Secretary of Health and Human Services, as the Defendant in this action.
Although the Court has substituted the Commissioner for the Secretary in the caption, the text of this Order
will continue to refer to the Secretary because she was the appropriate party at the time of the underlying
decision.

2\ plaintiff filed an application for disabliity insurance benefits claiming disability due to lower back
pain. The application was denied initially and upon reconsideration. A hearing before an Administrative
Law Judge (*ALJ") was held December 3, 1991, By order dated January 27, 1992, the ALJ determined
that although Plaintiff could not perform his past relevent work, he was not disabled and was not entitled
to disability insurance. R. at 370. The Plaintitf appealed the ALJ's decision, and on December 2, 1992,
the Appeals Council remanded the case to the ALJ for additional consideration of evidence submitted by
Plaintiff’'s treating physician. R. at388. On October 22, 1993, following a second hearing, the ALJ denied
benefits, finding that Plaintiff could perform hig past relevant work. R. at 21. Plaintiff’s second appeal to
the Appeals Council was denied on January 4. 1994, R. at 18.



A decision by the Secretary will be upheld on appeal if it is supported by
substantial evidence and follows applicable legal standards. See Washington v,
Shalala, 37 F.3d 1437, 1439 (10th Cir. 1994). For the reasons outlined below, the
Court affirms the decision of the Secretary.

l._PLAIN al ROUND

Plaintiff was born on July 10, 1944, and was 49 years old at the time of his
second hearing before the ALJ. R. at 119. Plaintiff has a high school diploma. R. at
57.

Plaintiff’s past relevant work includes work as a construction worker and
custodian. Plaintiff was a custodian until December 1987 when he injured himself.
R. at 60. Plaintiff claims disability from December 18, 1987. R. at 7115.

Plaintiff testified that he was no longer able to work because of lower back
pain. R. at 62. According to Plaintiff, he initially injured his back in 1976, and
reinjured it in 1979 and 1984. R. at 67-68. Plaintiff stated that he is able to sit for
one to three hours, stand for fifteen to t;.'venty {and perhaps forty) minutes, and walk
about six to seven blocks (but has to rest about ten minutes after walking). R. at 73,
98. Although he believes he could lift ten pounds, he stated that he would feel it the
next day and might not be able to stand. R. at 81.

Dr. William Shelton Dandridge, a board certified orthopedic surgeon testified at

Plaintiff's second hearing. R. at 703, Dr. Dandridge testified that Plaintiff’s medical

I,



records reveal a diagnosis of grade one spondylolisthesis."‘ R. at 104. Dr. Dandridge
stated that "a spondyiolisthesis of one qegree is a very minimal _slipping. ..." R.at
106. According to Dr. Dandridge, although Plaintiff may experience some muscle
spasms or discomfort, and should avoid heavy lifting, he should not experience
spasms or discomfortona continual basls. R. at 106. Dr. Dandridge believes Plaintiff
retains the ability to lift 50 pounds occasionally, 25 pounds frequently, stand six out
of eight hours and sit six out of eight hours. R. at 7105.

Plaintiff's "treating” physician has been the Veterans Administration ("VA").
VA records indicate that Plaintiff’s back has hurt since early childhood. R. at 254,
Plaintiff was diagnosed with Grade | sjpbndvlolisthesis, and was referred to CHART
(Comprehensive Health and Active Rehabilitation Training) for rehabilitation. R. at
259, 260, 284. Plaintiff’s medical records also indicate that he suffers from
bronchitis. R. at 274. The results of a myelogram (September 4, 1990) were
reported as "unimpressive.” R. at 289. Plaintiff's medical records also contain
numerous references to Plaintiff’s complaints of pain.

Plaintiff attended six of twelve CHART sessions, and according to CHART
records, stopped attending because of his back pain. R. at 242. Atthe time Plaintiff
was discharged from CHART (March 1 1, 1988), CHART reported that he was able to
perform forty minutes in his work cycle {of mopping, walking, sweeping, dusting,

vacuuming, and climbing), and that he was able to lift twenty pounds. R. at 242.

A Spondylolisthesis is "a forward dispmt or slipping of one of the bony segments of the spine

over its fellow below, but usually the slipping Ift;i'f the fifth or last lumbar vertebra over the body of the
sacrum.” Spondylosis is "an abnormal fusion or growing together of two or more vertebrae.” J.E. Schmidt,
M.D. Attorneys’ Dictionary of Medicing, 1995.
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CHART notes that Plaintiff was "discharged at a physical demand level of sedentary
fight.” R. at 242. In addition, Plaintiff required heat after his exe[cise due to his pain.
R. at 242. A February 17, 1988 CHART evaluation reports that Plaintiff’s numerical
pain rating on a scale of 0-10, prior to the start of testing, was a "1." R. at 243.

On his Disability report, Plaintiff noted that a Dr. Shaddock had placed him on
"light duty" and had informed him that "he should be employed in a capacity that
does not involve straining his back.” R. &t 149.

Dr. Richard G. Cooper examined Plaintiff on February 28, 1991. R. at 297. Dr.
Cooper noted that Plaintiff walked with & good gait within the confines of the office.
R. at 298. Plaintiff's range of motion with respect to his cervical spine, knees,
shoulders, ankles, wrists, elbows and fingers was described as full range. R. at 298.
Dr. Cooper was unable to complete further tests because of Plaintiff’'s complaints of
pain. "l feel it would [bel inappropriate for me to do any more because of the
‘apparent’ pain of this man.” R. at 299 (quotations in originall. In his November 21,
1988 report, Dr. Cooper notes that all x-rays indicate that Plaintiff has some
spondylolysis, and would be impaired in bending, twisting, and lifting. R. at 247.

Dr. Lawrence A. Reed examined Plaintiff in connection with Plaintiff’s workers’
compensation claims. In a letter dated April 28, 1989, Dr. Reed determined that
Plaintiff had a 21.5% "whole man™ impalrment due to restricted motion of the lumbar
spine. R. at 347. By letter dated July 15, 1988, Dr. Reed stated that Plaintiff was

temporarily totally disabled since December 18, 1987, and "remains so for an
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indefinite period of time into the future.” R. at 345. Dr. Reed concluded that Plaintiff
was totally disabled by letter dated July 30, 1991. R. at 330. "

A Residual Functional Capacity Assessment, completed on December 1, 1988,
indicated that Plaintiff could fift a maxlmum of fifty pounds, frequently lift 25 pounds,
stand/walk for about six hours in an eight hour day, sit for about six hours in an eight
hour day, and push and pull an unlimited amount. R. at 184-85. The doctor
conducting the Assessment also noted that Plaintiff has lower back pain and
spondylolisthesis in the lumbar area which limits Plaintiff’s bending, stooping and
flexion. R. at 184-85. A second Assessment, conducted on June 11, 1991 indicated
similar resuits. R. at 192-199. The doctor also noted that Plaintiff complained of
chronic back pain and had grade one spondylolisthesis, and that pain limited Plaintiff’'s
stooping and crouching ability. R. at 193, 7195. A third assessment on March 14,
1991, reported that Plaintiff retained the ability to lift a maximum of fifty pounds,
frequently lift 25 pounds, stand/walk for about six hours in an eight hour day, sit for
about six hours in an eight hour day, and push and pull an unlimited amount. A. at
213. The doctor also noted that Plaintiff’s pain does not further limit his RFC. R. at
214.

Plaintiff attended an eight waek truck driving school, and obtained a certificate
in October 1989 for successful completion of the course. R. at 366, 59. Plaintiff
testified that although he completed the training course, his "discomfort" or lower

back and leg pain prevented him from working as a truck driver. R. at 58-539.
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Plaintiff has taken varying medications. Plaintiff’s September 25, 1991
medication form indicates that Plaintiff takes salsalate for back pgin, amitriptyline for
sleeping, diphenhydramine for allergies and methocalbanol as a muscle relaxer.
Plaintiff’s December 3, 1991 medication form states that Plaintiff takes ibuprofin and
acetaminophen with codeine for his back pain. R. at 367.

Dr. William N. Harsha examined Plaintiff on May 17, 1993. Dr. Harsha noted
Plaintiff's stand/walk limitations as approximately 45 minutes at a time for four hours
(eight hour work day), and his sit limitations as four hours (eight hour work day). A.
at410-11. Dr. Harsha indicated that Plaintiff’s ability to push/pull would be affected,
and that Plaintiff would be unable to climb, stoop, kneel, balance, crouch, or crawl.
R. at 411. Dr. Harsha concluded it was improbable that Plaintiff wouid successfully
return to the labor market because of the amount of time that he had been out of

work. R. at 406.

-6 -



il. THE SEQUENTIAL EVALUATION PROCESS

The Secretary has established a five-step® process for the evaluation of social
security claims. See 20 C.F.R. § 404.1520; Bowen v. Yuckert, 482 U.S. 137, 140-
142 (1987); Williams v. Bowen, 844 F.2d 748, 750-53 {10th Cir. 1988). A claimant
is disabled under the Social Security Act if:
physical or mental impairment or impairments are of such
severity that he is not only unable to do his previous work
but cannot, considering his age, education, and work
experience, engage in any other kind of substantial gainful
work in the national economy. . . .

42 U.S.C. § 423(d)}{(2}(A).

The ALJ’s evaluation of Plaintiff's claim in this case terminated at step four of
the sequential evaluation process. The ALJ determined that Plaintiff had the ability
to perform his past relevant work.

. STANDARD OF REVIEW

The Secretary’s disability determinations are reviewed, on appeal, to determine

if: (1) the correct legal principles have been followed, and (2) the decision is supported

4 step one requires the claimant to establish that he is not engaged in substantial gainful activity
(as defined at 20 C.F.R. §§ 404.1510 and 404.1572). Step two requires that the claimant demonstrate
that he has a medically severe impairment of coimbination of impairments that significantly limit his ability
to do basic work activities. See 20 C.F.R. § ¥ 21. Hif claimant is engaged in substantial gainful activity
(step one) or if claimant’s impairment is not medically severe (step two), disability benefits are denied. At
step three, claimant’s impairment is compared with those impairments listed at 20 C.F.R. Pt. 404, Subpt.
P, App. 1 (the "Listings™). If a claimant’s impalrment is equal to or the medical equivalence of an
impairment in the Listings, claimant is presumeid-disabled. If a Listing is not met, the evaluation proceeds
to step four, where the claimant must establigh that his impairment or the combination of impairments
prevents him from performing his past relevant work. A claimant is not disabled if the claimant can perform
his past work. If a claimant is unabie to performy his previous work, the Secretary has the burden of proof
{step five) to establish that the claimant, in Hght of hs age, education, and work history, has the residual
functional capacity ("RFC") to perform an at tive work activity in the national economy. If a claimant
has the RFC to perform an alternate work act ¥, disability benefits are denied. See Bowen v. Yuckert,
482 U.S. 137, 140-42 (1987); Wiliams v. Bowsn, 844 F.2d 748, 750-51 (10th Cir. 1988).
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by substantial evidence. See 42 U.S.C. § 405(g); Williams, 844 F.2d at 7560. The
Court, in determining whether the “decision of the Secretary is supported by
substantial evidence® does not reweigh the evidence or examine the issues de novo.

Sisco v. U.S. Dept. of Health and Human Services. 10 F.3d 739, 741 (10th Cir.

1993}).

Plaintiff asserts only that the Secratarv erred as a matter of law by not
considering all of the evidence.

Legal Standard: Evaluation of Pain

The legal standards for evaluating pain are outlined in 20 C.F.R. §§ 404.1529
and 416.929, and were addressed by the Tenth Circuit Court of Appeals in Luna v.
Bowen, 834 F.2d 161 (10th Cir. 1987). First, the asserted pain-producing impairment
must be supported by objective medical evidence. Id, at 163. Second, assuming all
the allegations of pain as true, a claimant must establish a nexus between the
impairment and the alleged pain. "The impairment or abnormality must be one which
‘could reasonably be expected to produce’ the alleged pain.” id. Third, the decision
maker, considering all of the medical data presented and any objective or subjective
indications of the pain, must assess the claimant’s credibility.

[1]f an impairment is reasonably expected to produce some
pain, allegations of disabling pain emanating from that

B gubstantial evidence is that amount snd type of evidence that a reasonable mind will accept as
adequate to support a conclusion. Richardson y, Perales, 402 U.S. 389, 401 (1971); Williams, 844 F.2d
at 750. In terms of traditional burdens of proof, substantial evidence is more than a scintilia, but less than
a preponderance. Perales, 402 U.S. at 401. ‘Evidence is not substantial If it is overwhelmed by other
evidence in the record. Williams, 844 F.2d at 750.
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impairment are sufficiently consistent 1o require
consideration of all relevant evidence.

Id. at 164.

Plaintiff asserts that the ALJ erred because although the record indicates a
nexus exists between Plaintiff’s complaints of pain and the medical evidence, the ALJ
required proof that Plaintiff’s pain was disabling before the ALJ would consider all of
the evidence. However, the ALJ’s opinion indicates that the ALJ did consider all
relevant evidence.

Initially, the ALJ summarizes Luna and its requirements, the Plaintiff’s medical
record, the Plaintiff’s testimony, and the testimony of the expert medical witness. A.
at 25-27. In evaluating Plaintiff’'s complaints of pain, the ALJ notes that Dr. Reed,
an examining physician,® merely recorded Plaintiff’s complaints of pain without
providing additional substantiation or analysis. A. at 28, 29. The ALJ additionally
considered the medical records from the V.A., but noted that a CT scan was read to
show no impingement, Plaintiff’s records indicated no atrophy, Plaintiff was observed
to have a normal gait in Dr. Cooper’s office, and generally, the Plaintiff’s medical
records indicated a lack of disabling pain. R. at 28-29.

Plaintiff asserts that the ALJ did not adequately consider Plaintiff’'s testimony
that Plaintiff experiences sharp pain in his back and has to lie down to seek relief from
the pain. However, the mere existence of pain is insufficient to support a finding of

disability, the pain must be considered "disabling.” Gossetv. Bowen, 862 F.2d 802,

6\ The ALl identifies the V.A. as Plaintitt’s treating physician. Dr. Reed, who evaluated Plaintiff with
respect to Plaintiff's workers’ compensation clalms, Is identified as an examining physician.
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807 (10th Cir. 1988) ("Disability requires more than mere inability to work without
pain. To be disabling, pain must be so severe, by itself or in conjunction with other
impairments, as to preclude any substantial gainful employment.”). Furthermore,
credibility determinations by the trier of fact are given great deference. Hamilton v.
Secretary of Health & Human Services, 961 F.2d 1495 {10th Cir. 1992).

In this case, the ALJ indicated Plaintiff’s testimony regarding his pain was
considered, but that Piaintiff’s pain was not disabling. A. at 27, 29. Plaintiff was
able to attend and complete an eight week truck driving course. R. at 58-569, 366.
At least three RFC Assessments indicated that the Plaintiff’s RFC was medium.”
R. at 184-85, 192-99, 213-14. During Plaintiff's rehabilitative work at CHART,
Plaintiff indicated that the pain he was experiencingon a 0-10 scale, prior to the start
of the training, was "1." R. at 243. in addition, the ALJ separately summarized the
testimony of Dr. Dandridge, who testifiéd that Plaintiff’s level of spondylolisthesis
(grade one) would not cause painon a continuous basis. R. at 27/.

Consequently, the record indicstes that the ALJ did examine the relevant
evidence related to Plaintiff’s complaints of pain. However, the ALJ determined that
Plaintiff’s testimony with respect to his pain was credible only to the extent that it

was consistent with a residual functlonal capacity of medium, and that the medical

N The ALJ determined that Plaintiff retained the RFC to perform medium work (based in parton three
REC assessments, and the testimony of Dr. Dandridge). Some evidence in the record indicates that Plaintiff
retained a RFC consistent with light or sedentary work. Although Plaintiff did not appeal this issue, at
Plaintiff’s first hearing, the ALJ posed severai hypotheticals to the vocational expert, and included such
limitations as: sedentary work, low back pain, snd limited bending or twisting ability. The vocational expert
concluded that such an individual would be able to engage in work in the national economy. R. at 81-84.
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evidence, although indicating that Plaintiff did suffer some pain, did not support a
finding that Plaintiff had disabling pain. R. at 27-289.

Plaintiff additionally asserts that the ALJ failed, as a matter of law, by refusing
to consider Plaintiff’s pain in determining that Plaintiff retained the residual functional
capacity to perform medium work. As discussed above, the ALJ’s opinion indicates
that the ALJ did consider Plaintiff’s testimony and the medical evidence relating to
Plaintiff's pain in determining Plaintiff's residual functional capacity.

Plaintiff alleges that the ALJ erred as a matter of law because the ALJ failed
to consider all of the medical records of Doctors Reed, Cooper, and Harsha. Once a
nexus is established, an ALJ must consider all relevant evidence. However, an ALJ
must also weigh the evidence which is considered.

The ALJ’s summary of the evidence indicates that the testimony of Dr. Reed
and Dr. Cooper was considered. The ALJ noted, with respect to Dr. Reed, that he
was a non-treating physician.® In addition, the ALJ identifies Dr. Reed’s opinion as
brief, conclusory and restates the claimant’s allegations of pain without any definitive

diagnosis based on a physical examination of the claimant.” R. at 29. Freyv. Bowen,

816 F.2d 508, 513 (10th Cir. 1987) (a treating physician’s report may be disregarded

when such a report is brief, conclusory, or unsupported by medical evidence).

8\ The Appeals Council reversed the ALJ's first finding because the ALJ considered Dr. Reed a non-
treating physician, and remanded for further ponsideration. After the second hearing, the ALJ stil
categorized Dr. Reed as an examining, non-trediting physician, but additionally explained that Dr. Reed’s
reports were conclusory, related to workers compensation disability percentages, and not supported by
analysis or medical data, but merely related Plaintiff's subjective complaints of pain. A. at 27-28. The
ALF's treatment of Dr. Reed’s reports does not Indicate that the ALJ failed to consider the raports, it merely
indicates the weight that the ALJ decided to give to the reports.
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With respect to Dr. Cooper, the ALJ notes that Plaintiff was able to walk with
a good gait within the doctor’s office, that Plaintiff had driyen himself to the
examination, that Piaintiff had a full range of motion with respect to his cervical spine,
knees, shoulders, ankles, wrists, elbows, and fingers, and that Plaintiff tensed every
muscle in his body making a complete examination impossible. R. at 26. Plaintiff
emphasizes Dr. Cooper’s finding that Plaintiff would be impaired in bending, twisting,
and lifting, and concludes that the ALJ failed to consider this evidence.® R. at 247.
However, the record indicates that the ALJ did consider the evidence, but interpreted
and weighed it differently.

Plaintiff’s date of last insurance was March 31, 1991. The ALJ explained that
evidence compiled after that date was not generally probative in considering whether
Plaintiff was disabled prior to March 31, 1991, especially since Plaintiff’s condition
was considered degenerative. R. at 27-28. Dr. Harsha’s report is dated May 17,
1993, and consequently the ALJ did not consider it probative with respect to whether
Plaintiff was disabled prior to March 31, 1991.

Regardless, Dr. Harsha’s report does not dictate a finding of disability. Dr.
Harsha did find that Plaintiff had a limitation of motion, but his conclusion that
Plaintiff would be unable to work seems more related to Plaintiff’s long absence from

work. "For a person who has been off of work of any sort for this number of years,

% pr. Cooper's report is inconsistent with the three RFC assessments, and Dr. Dandridge’s

testimony, which all concluded that Plaintiff could perform work at the medium level. Plaintiff does not
assert as error the lack of substantial evldoncﬂ_jlh"tho record to support an RFC of "medium.” Regardless,
as previously noted, a hypothetical was presented to the vocational expert which included the limitations
indicated by Dr. Cooper, and the vocational export testified that work did exist in the national economy for
an individual who possessed such limitations. R. at 81-84.
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it is improbable that he will successfully return to the labor market." R. at 406. Dr.
Harsha additionally noted that although Plaintiff did exhibit symptoms consistent with
jower back pain, the degree of Plaintiff's pain seemed to be exaggerated. R. at 4712.
The ALJ’s decision that Dr. Harsha's 1993 report was not relevant in determining
whether Plaintiff was disabled before March 31, 1991 was not error. Potter v.
Secretary of Health and Human Services, 905 F.2d 1346, 1348-49 (10th Cir. 1990)
("the relevant analysis is whether the claimant was actually disabled prior to the
expiration of her insured status. . . . A retrospective diagnosis without evidence of
actual disability is insufficient. This is especially true where the disease is

progressive.”).

Accordingly, the Secretary’s decision is AFFIRMED.

Dated this 22 day of September 1995.

P xds)

Sam A. Joyne/
United States Magistrate Judge
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UNITED STATES DISTRICT COURT FOR TFE ILED

NORTHERN DISTRICT OF OKLAHOMA 5
&P 5 01995

Richarg m.
XLt

No. 94-C-889J

ALLAN D. VERNON,
Plaintiff,
V.

SHIRLEY S. CHATER, Commissioner of

Social Security,™ :
ENTERED ON DOCKET

Defendant. ' DATE SEP 2 1 lgg"ﬁ
ORDER

Plaintiff Allan D. Vernon, pursuant to 42 U.S.C. § 405(g), requests judicial

o T o matt tmat m Tt o gt met mmea

review of the decision of the Secretary denying Social Security benefits.” Plaintiff
contends that the Secretary erred because: (1) the Secretary failed to find that
Plaintiff’s impairments meet or equal & Listing; (2) the Secretary failed to consider
Plaintiff's compiaints of pain; and (3) the Secretary improperly relied on the vocational

expert in determining that Plaintiff could perform work at the sedentary level.

" Effective March 31, 1995, the functions of the Secretary of Heaith and Human Services
("Secretary”) in social security cases were transferred to the Commissioner of Social Security, P.L. No.
103-296. Pursuant to Fed. R. Civ. P. 25{d)(1), Shirley S. Chater, Commissioner of Social Security, is
substituted for Donna E. Shalala, Secretary of Maalth and Human Services, as the Defendant in this action.
Although the Court has substituted the Commisgioner for the Secretary in the caption, the text of this Order
will continue to refer to the Secretary because she was the appropriate party at the time of the underlying
decision. :

2 pjaintiff filed an application for disabifity insurance benefits on December 17, 1991, A. at 713.
The application was denied initially and upon redonsideration. A hearing before an Administrative Law
Judge ("ALJ") was held March 22, 1993, A at 70. By order dated November 23, 19923, the ALJ
determined that although Plaintiff couid not perform his past reievant work, he couid perform work at the
sedentary level. A. at 370. The Plaintiff appealed the ALJ’s decision, and on December 2, 1992 the
Appeais Council remanded the case to the ALJ for consideration of additional evidence submitted by
Plaintiff's treating physician. A. at 388. On October 22, 1993, following a second hearing, the ALJ denied
benefits, finding that Plaintitf could perform hig past relevant work. R. at 21. Plaintif{'s second appeal to
the Appeals Council was denied on January 4, 1994. R. at 18.



A decision by the Secretary will be upheld on appeal if it is supported by.
substantial evidence and follows applicable legal standards. See Washington v.
Shalala, 37 F.3d 1437, 1439 (10th Cir. 1994}, For the reasons outlined below, the
Court affirms the Secretary’s decision.

1. PLAINTIFE'S BACKGROUND

Plaintiff was born on March 1, 1964, and has completed the twelfth grade. R.
at 76, 113. Plaintiff's past relevant wbrk includes work as an iron worker, a vinyl
siding applicator, a custom mili worker; and an asphalt layer. R. at 77-78, 131.

Plaintiff’s Testimony

Plaintiff testified that in September of 1989 he was on a scaffolding when
somebody moved it. Plaintiff was knocked from the scaffolding and fell approximately
38 feet, landing on the ground. R. at 90. Plaintiff claims disability beginning
September 15, 1989 due to injuries im_furred from the fail. R. at 76. Plaintiff injured
his lower back (fractures to L1-2, L2-3, T2, and injury to L5, S1} and shattered his left
ankie. R. at 90.

Plaintiff testified that he has had eight operations: two on his back (one of
those was a diskogram), and the remainder on his ankle (including four fusions and
the removal of hardware). R. at 92. Plaintiff stated that he had no range of motion
in his left foot, except that he couid move his toes. A. at 92. Plaintiff testified that
pecause one of the boits in his foot rubs against a joint, he is currently scheduled for
outpatient surgery the Friday after the hearing. AR. at 93. Plaintiff additionally

experiences numbness in his feet and hands. R. at 93-94.
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Plaintiff testified that he is able to drive to Tulsa every Friday to pick up his
workers’ compensation check. A.a t 82. The drive takes approximately forty
minutes, and he is usually hurting after the drive. R. at 94-95. Plaintiff can sit
approximately thirty minutes before he begins to get agitated, and he can stand long
enough to do one ioad of dishes (approximately fifteen minutes) before his back starts
hurting. R. at 79. Plaintiff can also hoidﬁ.his six-month-old daughter for approximately
five or six minutes before he starts hurting, and can walk about 100 feet before he
has to rest a few minutes. R. at 79. At the end of each day his foot is usually
swollen from walking around the house. R. at 80. In addition, Plaintiff vacuums once
a week, using the vacuum for support while vacuuming. R. at 81, 97.

According to Plaintiff, he has trouble bending and squatting; he has constant
pain in his back, and he estimates his pain as "severe" approximately sixty percent of
the time. R. at 84, 86. Plaintiff testified that he has severe ankle pain when he walks
too much (about 100 feet). R. at 87. However, Plaintiff does not take any pain piils
because he does not want to become addicted to them. R. at 89. Plaintiff also
testified that he has some hearing Iosﬁ'. R. at 94.

Residual Functional Capacity Assessments

Three Residual Functional Capacity Assessments indicated that Plaintiff could
occasionally lift twenty pounds, freq"uuntly lift ten pounds, stand or walk about six
hours in an eight hour day, sit about §ix hours in an eight hour day, and had unlimited

push/pull capability. R. at 164-170, 186, 174-80. However, Plaintiff’s ability to
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stoop was marked as occasionally limited on two of the assessments. A. at 786,
174-80. |
Ankle Injury

Plaintiff's medical records indl‘éjﬁt'e'that Plaintiff was taken to the emergency
room on September 15, 1289, with ﬂ extremeiy swollen and broken left ankle, and
a fracture at L2-L3 of the lumbar spin-e--.and T8-9 of the thoracic spine. R. at 193-95.
Surgery was performed by Dr. Bruce R. Stivers, who reconstructed Plaintiff’'s left
ankle and placed a bone screw in it. R.'at 198. Subsequent x-rays on September 23,
1989 indicated that the bone alignme-n't"i-n the ankle was satisfactory. R. at 202-204.
Plaintiff was discharged September 26, 1989. R. at 296.

A letter dated October 6, 198;9* $rom Dr. Stivers indicated that the ankle was
still swollen and x-rays of Plaintiff’s bauk appeared satisfactory. R. at 230. Plaintiff's
ankle cast was removed on January 29, 1990, and a new fibergiass cast was applied.
X-rays at that time indicated that the gnkle was in an acceptable position. R. at 225.
On March 2, 1990, Dr. Stivers repor-té‘d that Plaintiff had experienced no pain in his
ankle over the past month, and that Plaintiff’s activity program will continue to be
increased. R. at 224. In a letter datadéi"-.lune 19, 1990, Dr. Stivers notes that Plaintiff
was being trained "as a locksmith and will therefore not have to climb ladders or
platforms.” R. at 279. On August 23, 1990, Dr. Stivers noted that Plaintiff showed

early evidence of degenerative arthrefﬁis of his ankle, and was a candidate for ankle

tianally wrote that Plaintiff "has been unable to

perform the duties of his regular ocgupation since the date of accident, and in all
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probability will require ankle fusion. This will extend his disability for at least one
additional year." R. at 277.

Dr. Alan G. Lewis saw Plaintiff on October 24, 1990 at the request of Dr.
Stivers because of Plaintiff’'s continued complaints of pain. A. at 272. Dr. Lewis
concluded that Plaintiff was a candidate for ankle arthrodesis (a surgical fusion)
because of Plaintiff’s continued pain. R. at 272.

According to the medical reco‘rﬁﬁ, Plaintiff continued to experience pain in his
left ankle and was admitted for surgery on his ankle on November 27, 1890. A. at
236-38. In his post-operative report Dr. Lewis noted that Plaintiff "tolerated the
surgery well." R. at 236-38. Plaintiff was discharged on December 3, 1990, and at
the time of discharge "was able to ambulate [on crutches] in excess of 200 feet
without difficulty. . . ." R. at 236.

By letter dated January 11, 1981, Dr. Lewis noted that Plaintiff was making
good progress, but would be unable to return "to a full duty type job for another two
to three months.” R. at 269. On February 22, 1991, Dr. Lewis commented that
Plaintiff could begin advancing his activities, start wearing normal foot wear, and
begin school for re-training purposes, *or some very light duty, primarily sedentary.”
However, Plaintiff could not be released to do his normal job activities at this time.
R. at 268.

Dr. Lewis, by letter dated April 1, 1991, noted that Plaintiff's wounds were
well healed, and that Plaintiff was nearing satisfactory recovery. R. at 266. In

addition, Dr. Lewis states that he recommended to Plaintiff that he "obtain retraining
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in a job description that is primarily sedentary with brief periods of time spent on his
feet, and without any stooping, squatting or climbing.” R. at 266.

Plaintiff saw Dr. Lewis on June 17, 1991. A. at 264. Plaintiff stated that he
could not stand for long periods of time, R. at 264. Dr. Lewis additionally noted in
his June 17, 1991 letter that he believed Plaintiff had "reached a static point in his
recovery.” R. at 264. Dr. Lewis explained to Plaintiff that Plaintiff should "not return
to a steel working type job,"” but that "[hle could return to something of a more
sedentary nature or possibly be retrained to do work which does not require him to
be on his feet quite so much.” R. at 264. Dr. Lewis concluded that Plaintiff had
sustained a permanent partial physical Impairment of 36% to his ieft foot. A. at 265.

On February 27, 1992, surgery was performed on Plaintiff to remove metal
screws in his left ankle. R. at 454, 459. No complications developed, and Plaintiff
was discharged to go home that same day. R at 464.

According to Dr. Lewis, although Plaintiff’s prior surgery on his ankle did
provide Plaintiff with "good relief of his ankle symptom,” as Plaintiff increased his
activity, Plaintiff's pain also increaseﬂ;;:-ﬂ. at 472. Plaintiff was admitted for surgery
on his left ankle on June 5, 1992. RA. at 472. Plaintiff was fully ambulatory with
crutches when he was discharged on June 9, 1992. R. at 472. On June 18, 1992,
Dr. Lewis reported that Plaintiff's wounds were healing well. R. at 260.

A letter from Dr. Lewis dated September 15, 1992 states that Plaintiff is stil
experiencing discomfort in his anklia_-'i and the bottom of his foot. R. at 530.

Examination revealed good stability of the foot, and Dr. Lewis noted that the
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discomfort was probably related to Plaintiff’s increased activity following his long
period of inactivity. R. at 530.

On November 10, 1992, Dr. Lawis indicated that Plaintiff has a permanent
partial physical impairment to his Ieftffoot of 65%. R. at 511. According to Dr.
Lewis, Plaintiff could be employed in a‘f@edentary occupation and could be on his feet
for short periods of time if his back’-tfaatment recommendations did not indicate
further restrictions. R. at 571.

Dr. Lewis wrote on December 2, 1992 that Plaintiff was still experiencing some
pain in the heel of his left foot, but that the pain he previously had on the lateral side
of his foot had been resolved by the surgery. A. at 611.

Plaintiff was admitted on Marc_!'_\j' 19, 1993 for exploratory surgery on his left
ankle. R. at 548. Dr. Lewis noted that Plaintiff has done well postoperatively, but
union of the arthrodesis sites had ':'B’_uf“en a problem. R. at 548. Plaintiff was
discharged on March 13, 1993. A. 'afti.__548.

Back Surgery

On August 27, 1991, Plaintiff-was admitted to the hospital for an "awake
lumbar diskogram” which was perforfﬁéd by Dr. Mark A. Hayes R. at 243. According
to Dr. Hayes, the diskogram clearly 's‘ﬁ?awed internal disc disruption at L5-S1 which
required surgical treatment. A. at 26 On September 25, 1991, Plaintiff was

admitted for back surgery® whlchs performed by Dr. Hayes. R. at 244-47.

3 Plaintiff's discharge report indicates ‘the following surgical procedures were performed: “(1)
segmental pedicle screw fixation at L5-51; lateral lateral mass fusion at L5-S1; {3) right iliac crest
bone graft through a separate incision; {4} bllatersi decompressive laminotomy and diskectomy done by Dr.
Brenner, neurosurgeon.,” A. ar 244,
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Plaintiff's discharge report notes that Plaintiff was able to ambuiate the first day after
the operation, and was independent _-a-’l.:z.:t___he time of his discharge on September 30,
1991. R. at 244, 426.

Dr. Hayes saw Plaintiff on Novéiﬁ?iber 7, 1991, and reported that Plaintiff was
proceeding nicely and would start thérﬁgpy. R. at 255. On February 3, 1992, Dr.
Hayes noted that Plaintiff was doing quite well, and recommended that Plaintiff begin
vocational rehabilitation. Dr. Hayes nntéd that at the end of two months Plaintiff
should be limited to no lifting over 34-4{3'_p0unds on a repetitive basis. R. at 255. On
his April 9, 1992 visit, Plaintiff stated that he had no pain. R. at 255.

Examining Doctors

Dr. Jim Martin, after an examinattén of Plaintiff and a review of his records, by
letter dated July 30, 1991, stated that Plaintiff was temporarily totally disabled, and
had been disabled since his initial injury in September 1989. R. at 607. On December
10, 1992, Dr. Martin stated that he belleved Plaintiff was 100% temporarily totally
disabled for an indefinite period of timﬁfﬁending further treatment and evaluation. A.
at 597-98. :

Plaintiff was examined by Dr. &ﬂ]min G. Benner with respect to a workers’

compensation claim on November 7, ”.1991. Dr. Benner noted that Plaintiff was

functioning fairly well at six weeks aftéf his surgery, and that Plaintiff walks with a
limp and wears a sports brace on his b
On May 4, 19283, Dr. Lewis ed that it was still too early "to tell when

[Plaintiff] will be able to go back to- work activities or what his uitimate duty
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restrictions will be.” R. at 604. By letter dated May 18, 1993, Dr. Lewis again notes
that although Plaintiff will be unable to return to his previous work, he has encouraged
him to pursue any vocational rehabilitation that will allow him to obtain employment.
R. at 602. An August 5, 1993 letter from Dr. Lewis states that Plaintiff is
permanently unable to remain on his feet for long periods of time, and at best will be

able to do only sedentary occupations. R. at 6715.

ATION PROCE

The Secretary has established a five-step® process for the evaluation of social
security claims. See 20 C.F.R. § 404.1520; Bowen v. Yuckert, 482 U.S. 137, 140-
142 (1987): Williams v. Bowen, 844 F.2d 748, 750-53 (10th Cir. 1988). A claimant
is disabled under the Social Security Act if:

physical or mental impairment or impairments are of such
severity that he is not anly unable to do his previous work
but cannot, considering his age, education, and work
experience, engage in any other kind of substantial gainful

work in the national economy. . . .

42 U.S.C. § 423(d)(2)(A).

A Step one requires the claimant to establish that he is not engaged in substantial gainful activity
(as defined at 20 C.F.R. §§ 404.1510 and 404.1572). Step two requires that the claimant demonstrate
that he has a medically severs impairment or combination of impairments that significantly limit his ability
to do basic work activities. See 20 C.F.R. § 1821. If claimant is engaged in substantial gainful activity
{step one) or if claimant’s impairment is not medically severe (step two), disability benefits are denied. At
step three, claimant’s impairment is compared with those impairments listed at 20 C.F.R. Pt. 404, Subpt.
P, App. 1 (the "Listings™). If a claimant’s {mpairment is equal to or the medical equivalence of an
impairment in the Listings, claimant is prasumit disabled. If a Listing is not met, the evaluation proceeds
to step four, where the claimant must establlah that his impairment or the combination of impairments
prevents him from performing his past relevant work. A claimant is not disabled if the claimant can perform
his past work. If a claimant is unable to perform his pravious work, the Secretary has the burden of proof
{step fivel to establish that the claimant, in tm’l'&:- of his age, education, and work history, has the residual
functional capacity {("RFC") to perform an alterimtive work activity in the national economy. If a claimant
has the RFC to perform an alternate work activity, disability benefits are denied. See Bowen v. Yuckert,
482 U.S. 137, 140-42 (1987); Wiliams v, Bowen, 844 F.2d 748, 750-51 (10th Cir. 1988).
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The ALJ’s evaluation of PIaintiff_*’s claim in this case terminated at step five of
the sequential evaluation process. The ALJ determined that Plaintiff had the RFC to
perform sedentary work, and that 'a'"_'--substantial number of jobs in the national

economy exist to permit a finding of "ﬂbnwdisability. R. at 539.

The Secretary’s disability deta-réﬁinations are reviewed to determine if: (1) the
correct legal principles have been followed, and (2) the decision is supported by
substantial evidence. See 42 U.S.C. § 405(g); Williams, 844 F.2d at 750. The
Court, in determining whether the .decision of the Secretary is supported by
substantial evidence, does not rewei:g:h the evidence or examine the issues de novo.

ices. 10 F.3d 739, 741 (10th Cir.

1993).

Substantial evidence is that amount and type of evidence that a reasonable
mind will accept as adequate to support a conclusion. Richardson v. Perales, 402
U.S. 389, 401 (1971); Williams, 844 F.2d at 750. In terms of traditional burdens of
proof, substantial evidence is more than a scintilla, but less than a preponderance.
Perales, 402 U.S. at 401. Evudenceis not substantial if it is overwhelmed by other

evidence in the record. Williams, 844 F.2d at 750.

10 -



IV, BREVIEW
The Listings 1.03
At step three of the sequential -évaluation process, a claimant’s impairment is
compared to the Listings (20 C.F.R. Pt. 404, Subpt. P, App. 1). If the impairment is
equal or medically equivalent to an impairment in the Listings, the claimant is
presumed disabled. A plaintiff has the burden of proving that a Listing has been
equalled or met. Bowen v, Yuckert, 482 U.S. at 140-42 (1987); Willigms v. Bowen,
844 F.2d at 750-51 (10th Cir. 1988]).
Plaintiff initially argues that the ALJ erred in determining that Plaintiff's injuries
were not the medical equivalence of Listing 1.03. Listing 1.03 provides:
Arthritis of a major weight-bearing joint {due to any cause):
With history of persistent joint pain and stiffness with signs

of marked limitation of motion or abnormai motion of the
affected joint on current physical examination. With:

* ®* #

B. Reconstructive surgery or surgical arthrodesis of a major
weightbearing joint and return to full weight-bearing status
did not occur, or is not expected to occur, within 12
months of onset.
20 C.F.R. Pt. 404, Subpt. P, App. 1, § 1.03.
Plaintiff asserts that his conditian is the medical equivalence of Listing 1.03B.
According to Plaintiff's medical records, Plaintiff’s range of motion in his left ankle is

limited. In addition, Plaintiff’s medical records establish that Plaintiff has had several

operations on his left ankle. Howaever, Plaintiff’s records also indicate that he was
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able to return to full weight-bearing status following each operation.” Consequently,
the ALJ’s decision that Plaintiff did not meet or equal Listing 1.03 is supported by
substantial evidence, and the ALJ did not err in concluding that Plaintiff’'s medical
impairments do not meet or equal théft:lescribed impairments in Listing 1.03.
Pain Analysis

Plaintiff additiona!iv alleges tﬁat the ALJ erred by discounting Plaintiff’s
complaints of pain. The iegal standard# for evaluating pain are outlined in 20 C.F.R.
§8 404.1529, 416.929, and were ad'ﬂ_rassed by the Tenth Circuit Court of Appeals
in Luna v. Bowen, 834 F.2d 161 (10th Cir. 1987). First, the asserted pain-producing

impairment must be supported by ob]éctive medical evidence. Id. at 163. Second,

5V plaintiff was initially injured on September 15, 1989, and reconstructive surgery was performed

on Plaintiff's left ankie on that date. A. at 198. In March 1990, Dr. Stivers reported that Plaintitf had
experienced no ankle pain over the past month, R. at 224. Within eight months of the operation (by May
1990}, Plaintiff was able to ambulate without an ankle brace. A. at 220.

Plaintiff was again admitted for surgéry on his ankle on November 27, 1990. Plaintiff was
discharged on December 3, 1990, and at the tiine of discharge "was able to ambulate [on crutchesl in
excess of 200 feet without difficulty. .. ." A.-at 236. By February 22, 1991, Dr. Lewis commented that
Plaintiff could begin advancing his activities, gtart wearing normal foot wear, and begin school for re-
training purposes, "or some very light duty, primarily sedentary.” R. at 268.

A Residual Functional Capacity Assessmient conducted on February 8, 1991 indicated that Plaintiff
couid occasionally lift twenty pounds, frequently lift ten pounds, stand or walk about six hours in an eight
hour day, sit about six hours in an eight hour day, and had unlimited push/pull capability. A. ar 164-170.

On February 27, 1982, surgery was med on Plaintiff to remove metal screws in his left ankle.
R. at 454, 459. No complications developed, @nd Piaintiff was discharged to go home that same day. A.
at 464. :

On April 8, 1992, a second Residual F rictional Capacity Assessment was performed. Plaintift’s
described limitations were in accord with Plaintiff's previous Residual Functional Capacity Assessment, with
Plaintiff’s ability to stoop marked as occasionilly limited. A. ar 786.

Plaintiff was admitted for surgery on Higleft ankle on June 5, 1992, A. at 472. Plaintift’s surgery
went well, and Plaintiff was fully ambulatory @ ¢rutches when he was discharged on June 8, 1992. A.
at472. OnJune 18, 1992, Dr. Lewis repor at Plaintitf’s wounds were healing well. R. at 260.

A September 8, 1992 Residual Ful 8l Capacity Assessment reported that Plaintitf could
occasionaily lift twenty pounds, frequently | pounds, stand or waik about six hours in an eight hour
day, sit about six hours in an eight hour da had uniimited push/pull capability. Plaintiff’s ability to
stoop or crouch was described as occasiona imiteg, R. at 174-180.

Plaintiff was admitted on March 10, 1983 for expioratory surgery with respect to his left ankle.
R. at 548. Plaintiff's hearing before the ALJ wi#s March 22, 1993. A. at 70. By May 19, 1993, Plaintiff's
doctor indicated that Plaintiff was able to ambulate. A. at 602.
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assuming all the allegations of pain as true, a claimant must establish a nexus
between the impairment and the aileged pain. "The impairment or abnormality must
be one which ‘could reasonably be expected to produce’ the aileged pain.” id. Third,
the decision maker, considering all of the medical data presented, and any objective
or subjective indications of the pain, must assess the claimant’s credibility. In
assessing a claimant’s complaints of pain, the following factors may be considered.

For example, we have noted a claimant’s persistent

attempts to find relief for his pain and his willingness to try

any treatment prescribed, regular use of crutches or a cane,

regular contact with a doctor, and the possibility that

psychological disorders combine with physical problems.

The Secretary has also noted several factors for

consideration including the claimant’s daily activities, and

the dosage, effectiveness, and side effects of medication.
Id. at 165.

However, the mere existence of pain is insufficient to support a finding of
disability, the pain must be considered "disabling.” Gossetv. Bowen, 862 F.2d 802,
807 (10th Cir. 1988) ("Disability requires more than mere inability to work without
pain. To be disabling, pain must be so severe, by itself or in conjunction with other
impairments, as to preclude any substantial gainful employment.”). In addition,

credibility determinations by the trier of fact are given great deference. Hamiiton v.

Secretary of Health & Human Services, 961 F.2d 1495 (10th Cir. 1992).

The ALJ summarized Plaintiff’s medical records and Plaintiff’s testimony. R.
at 56-57. In evaluating Plaintiff’'s complaints of pain, the ALJ noted Plaintiff’s
testimony that Plaintiff takes no prescribed medications for pain, that Plaintiff could

hold his six-month-old daughter {fourteen pounds) for five to six minutes, and that
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Plaintiff performed some limited household chores. A. at 57. Plaintiff’'s doctors
additionally indicated that Plaintiff coUid’ perform work at the sedentary level. R. at
265, 266, 269, 511, 255. Plaintiff’s RFC was described as sedentary and not limited
by Plaintiff's pain. R. at 164, 174, 186.

The ALJ determined that Plaintiff’s pain was not of such severity to interfere
with Plaintiff’s performance of work_' ﬁt the sedentary level. The ALJ’s decision
indicates that the ALJ considered Pi_aintiff’s testimony regarding his pain, but
determined that Plaintiff’s pain was not disabling. A. at 57. Because the ALJ’s
decision is supported by substantial evidence, the Court may not reverse the ALJ's
decision.

Vocational Expert’s Testimony

Plaintiff asserts that because Plaintiff had both exertional and non-exertional
impairments the ALJ was precluded from applying or relying upon the Grids.®
However, "the mere presence of a nonexertional impairment does not automatically
preclude reliance on the grids. The prasence of nonexertional impairments precludes
reliance on the grids only to the extent that such impairments limit the range of jobs

n, 862 F.2d 802, 807-08 (10th Cir.

available to the claimant.”
1988). Regardless, in this case the ALJ did not rely solely upon the grids, but also

on the testimony of a vocational exﬂ-ﬁi‘t. R. at 57-58.

% The Medical-Vocational Guidefines, co only referred to as the "Grids,” are located at 20C.F.R.
Pt. 404, Supbt. P, App. 2.
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Plaintiff additionally asserts that the ALJ's reliance on the vocational expert was
improper because the ALJ failed to properly consider Plaintiff's exertional and non-
exertional impairments. Plaintiff relies on the hypothetical submitted to the vocational
expert which required the vocational éxpert to assume all of Plaintiff’s complaints as
true.

The ALJ initially asked the votational expert whether an individual with the
traditional restrictions applicable for vﬁork at the sedentary level could find work. The
vocational expert listed several available jobs. R. at 99-100. The ALJ also asked
whether an individual with sedentary rastrictions, possessing no range of motion of
the left ankle, who cannot be on his feet all day, but must alternate between sitting
and standing each hour, would be ab_tﬁ to perform jobs in the national economy. A.
at 100-101. The vocational expert listed several jobs which such an individual could
perform. R. at 100-101.

Three REC assessments indicated that Plaintiff could perform work at the
sedentary level. R. at 164, 174, 186 ‘Plaintiff’s treating physicians indicated, on
several occasions, that Plaintiff would be able to perform work at the "sedentary”
level. R. at 255, 265, 266, 269, 51 1. In addition, Plaintiff testified that he drove to
Tulsa every Friday (approximately fﬁrty minutes round-trip), was able to hold his
fourteen pound child for five to six minutes, and performed some limited household
chores.

An ALJ is not required to ac all of a plaintiff’s testimony with respect to

restrictions as true, but may pose such restrictions to the vocational expert which are
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accepted as true by the ALJ. Talley v, Sullivan, 908 F.2d 585, 588 (10th Cir. 1990).
In addition, credibility determinations by the trier of fact are given great deference on
review. Hamilton v. Secretary of Health & Human Services, 961 F.2d 1495 {10th Cir.
1992). Considering Plaintiff’s medic-;al' record and the ALJ’s determinations, the
hypothetical posed by the ALJ adequately included Plaintiff’s restrictions.

In addition, Plaintiff relies solely on a "hypothetical" to the vocational expert 10
consider "all the testimony” as true. R.'ar 7101. The vocational expert testified that
no particular qualification was prohibiﬂva, but that, if everything was considered,
Plaintiff "might not be able to show up tﬁa next day [at work]" which the vocational
expert stated might be prohibitive to'émplovment. R. at 107. The ALJ was not
compelied to rely solely upon this portion of the vocational expert’s testimony.

Because the ALJ’s determination that work in the national economy was
available, which Plaintiff was capab'le of performing, was supported by substantial
evidence, the ALJ's opinion may not be reversed.

Accordingly, the Secretary’s decision is AFFIRMED.

Dated this _2 © day of September 1995.

gam A. Joyner
United States Mdgistrate Judge
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Respondent.

ORDER
Before the Court for consideration is Respondent's motion to
dismiss Petitioner's application for a writ of habeas corpus for
failure to exhaust state remedies (Docket #5).

Petitioner Robert Rosteck, pro se, challenges his consecutive

sentences of one hundred years for Assault and Battery with Intent
to Kill, seventy-five years for Attempted First Degree Rape, one
hundred years for Forcible Sodomy, fifty years for Robbery with a
Firearm, and one hundred years for Kidnapping, after former
conviction of a felony, in Tulsa County District Court, Case No.
CRF-84-4860. He alleges that his due process rights were violated
when the State used a prior Illinois conviction to enhance his
sentence without first presenting evidence that the prior

conviction was constitutionally valid--ie, whether Rosteck's prior

guilty plea was knowingly and_voluntarily entered. Respondent has

moved to dismiss Rosteck's application for failure to exhaust state



remedies.’

The United States Supreme Court "has long held that a state
prisoner's federal petition should be dismissed if the prisoner has
not exhausted available state remedies as to any of his federal
claims." Coleman v. Thompson, 111 S. Ct. 2546, 2554-55 {1991). To

exhaust a claim, Petitioner must have "fairly presented” that

specific claim to the state highest Court. See Picard v. Conner,

404 U.S. 270, 275-76 (1971). The exhaustion regquirement is based
on the doctrine of comity. parr v. Burford, 339 U.S. 200, 204
(1950) . Requiring exhaustion "serves to minimize friction between
our federal and state systems of justice by allowing the State an
initial opportunity to pass upon and correct alleged violations of

prisoners' federal rights." puckworth v. Serrano, 454 U.S5. 1, 3

(1981) (per curiam).

Rosteck has provided evidence that his appeal has been filed,
and denied, in the Court of Appeals for the State of Illinois.
However, there is no evidence before the Court that Rosteck has

appealed to the Illinois Supreme Court. See United States v.

Searcy, 768 F.2d 906, 907 (7th Cir. 1985) (petitioner's writ of
habeas corpus "was dismissed ... because he had failed to exhaust
his state court remedies by not seeking leave to appeal to the
Illinois Supreme Court"}.

After carefully reviewing the record in this case, the Court

'Rosteck's previous habeas corpus petition in this Court, Case
No. 94-C-1-B, was dismissed for failure to exhaust Illinois state
judicial remedies. The same issue is before the Court in this
case.



again concludes that Rosteck has not exhausted his state judicial
remedies in the State of Illineois or brought himself within one of

the exceptions to the exhaustion rule. SeeHall v. Spears, No. 92-

6164, slip op. at 2 (10th Cir. Aug. 4, 1992) (unpublished opinion;
attached to this Order) (holding that petitioner who attacked an
Oklahoma conviction because it was enhanced by an invalid Iowa
conviction had to exhaust his state remedies by first challenging

his Iowa conviction in the Iowa courts); seealso 28 U.S.C. § 2254 (b).

The Court again concludes that Rosteck must exhaust his
Illinois state remedies by first challenging his prior conviction
in the Illinois Supreme Court. The Oklahoma Courts and the Federal
Courts then will become availabl e for Rosteck to pursue his remedy.

See Hall, slip op. at 2.

ACCORDINGLY, IT IS HEREBY ORDERED that Respondent's motion to
dismiss (Docket #5) be granted, and that the petition for a writ of
habeas corpus be dismissed without prejudice for failure to exhaust
state judicial remedies.

Zie
IT IS SO ORDERED this _ <X&’ — day of September, 1995.

= QWLM/{ //2/%

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE




972 F.2d 356
Unpublished Disposition

Page 1

(Publication page references are not available for this document.)

NOTICE:  Although citation of unpublished
opinions remains unfavored, unpublished opinions
may now be cited if the opinion has persuasive value
on a material issue, and a copy is attached to the
citing document or, if cited in oral argument, copies
are furnished to the Court and all parties. See
General Order of November 29, 1993, suspending
10th Cir. Rule 36.3 until December 31, 1995, or
further order.

(The decision of the Court is referenced in a
"Table of Decisions Without Reported Opinions”
appearing in the Federal Reporter.)

David W. HALL, Petitioner-Appellant,
Denise SPEARS, R‘;'spondent-Appellee.
No. 92-6164.

United States Court of Appeals, Tenth Circuit.
Aug. 4, 1992,

W.D.0kl., No. 91-CV-971.
W.D.OklL

AFFIRMED,

Before JOHN P. MOORE, TACHA and
BRORBY, Circuit Judges.

ORDER AND JUDGMENT [FN*]
BRORBY, Circuit Judge.

After examining the briefs and appellate record,
this panel has determined unanimously that oral
argument would not materially assist the
determination of this appeal. See Fed.R.App.P.
34(a); 10th Cir.R. 34.1.9. The cause is therefore
ordered submitted without oral argument.

Mr. Hall, an Oklahoma State inmate, appeals the
dismissal of his pro se petition for habeas relief.
We grant permission for Mr. Hall to proceed in
forma pauperis and affirm.

Mr. Hall, in June 1990, entered guilty pleas in
Oklahoma to several counts of sexual offenses and a

firearm charge, all after conviction of a former
felony. The prior conviction took place in the State
of Towa, and it was this conviction that resulted in
an enhancement of his Oklahoma sentences, which
were ten years each to run concurrently.

Mr. Hall, in his pro se petition, claimed his guilty
plea to some of the Oklahoma convictions was not
knowingly and voluntarily entered as the prior Iowa
conviction used to enhance his Oklahoma sentence
was invalid. Mr. Hall asserted in a conclusory
fashion that the Jowa conviction was coerced, was a
product of ineffective assistance of counsel, was a
product of the Iowa court’s failure to advise him of
his rights, and was accomplished without a
competency hearing.

Mr. Hall pursued his remedies in the Oklahoma
courts, which held: (1) the proper method of
attacking a former conviction is in the state
imposing the conviction, i.e., lowa; and (2) Mr.
Hall failed to adequately explain his failure to
directly appeal the Iowa conviction and he was
therefore procedurally barred from presenting this
claim to the Oklahoma courts. However, the
Qklahoma courts stated Mr. Hall could again come
before them and receive relief if he successfully
challenged his Iowa conviction in the Iowa courts.

The bottom line is that no state court has
addressed the merits of Mr. Hall’s claims
concerning his lowa conviction. To make this
situation more interesting, the State of Oklahoma
failed to raise the issue of exhaustion and instead
conceded Mr. Hall had exhausted his state remedies.
Mr. Hall alleged he had no Iowa trial court records
to support his claim.

The district court dismissed Mr. Hall’s petition
without prejudice until Mr. Hall properly
challenged his Towa conviction in the lIowa courts.
[FN1] The district court reasoned that as Jowa has
all of the court records, it is in a better position to
hear and weigh any evidence bearing on the validity
of the Iowa conviction and is better equipped to
apply lowa law.

In his pro se appeal of this decision, Mr. Hall
raises the same six arguments raised in the district
court, i.e., the lowa conviction is constitutionally
invalid, and asserts he is attacking the Oklahoma

Copr. @ West 1995 No claim to orig. U.8. govt. works
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sentence that was enhanced by the invalid lowa
conviction. The State of Oklahoma has elected not
to respond. [FN2]

28 U.S.C. § 2254(b) provides that an application
for habeas shall not be granted "unless it appears
that the applicant has exhausted the remedies
available in the courts of the State.” The question
we must answer is which state: the state imposing
the enhanced sentence, or the state where the
conviction arose which gives rise to the enhanced
sentence?

The exhaustion doctrine is designed to protect the
state court’s role in the enforcement of federal law
and prevent disruption of state judicial proceedings.
It is therefore improper to upset a state court
conviction without any opportunity to the state court
to correct an alleged constitutional viclation. In the
case before us, it would be equally improper for
either an Oklahoma court or a federal court to upset
an Jowa conviction without first extending to Iowa
the opportunity to correct any alleged constitutional
violations. We therefore hold that when a
conviction is attacked under 28 U.S8.C. § 2254, the
petitioner attacking the conviction must first exhaust
available remedies in the state of conviction or bring
himself within one of the exceptions to the
exhaustion rule. Mr. Hall has done neither.

Mr. Hall misperceives the "in custody"
requirement and argues the federal district court has
jurisdiction as he is "in custody” because of the
Towa conviction’s use in enhancing his Oklahoma
sentence. Mr. Hall cites Maleng v. Cook, 490 U.S.
488 (1989); Gamble v. Parsons, 898 F.2d 117
(10th Cir.), cert. denied, 111 S.Ct, 212 (1990); and

Lowery v. Young, 887 F.2d 1309 (7th Cir.1989). -

All three cases hold a state prisoner is in custody
when another state has imposed a conviction used to
enhance petitioner’s present sentence. Mr. Hall is
indeed "in custody™; however, this does not excuse

him from the requirement of exhausting his remedies _'

in the state imposing the conviction he now
challenges. The “in custody" requirement is
basically jurisdictional while the exhaustion
requirement is founded upon principles of comity.

Mr. Hall must exhaust his state remedies by first
challenging his Iowa conviction in the Jowa courts,
then the Oklahoma courts and the federal courts
become available for Mr. Hall to pursue his remedy.

Page 2
The judgment of the district court is AFFIRMED.

FN* This order and judgment has no precedential
value and shall not be cited, or used by any court
within the Tenth Circuit, except for purposes of
establishing the doctrines of the law of the case, res
judicata, or collateral estoppel. 10th Cir.R. 36.3.

FN1. The district court dismissed until Mr. Hall
"successfully challenged” the prior conviction in the
Towa courts. We assume the word "sucecessfully”
was inadvertently used to mean allowing the Iowa
courts an opportunity to review Mr. Hall's claims.

FN2. States undoubtedly save time and money in
clecting this course of action. In so doing, the state
shifts its burden of examining the other side of the
coin to this Court. Oklahoma's position before the
trial court was that Mr. Hall's petition was an
allempt to appeal the prior lowa conviction and an
assertion that the district court lacked jurisdiction.
We simply note this Court always appreciates a
response by the state.

END OF DOCUMENT
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Plaintiff, cbaéﬁﬁb
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LARRY FIELDS, et al.,
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Defendants.
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ENTERED OH D%ﬁ(ﬁf

OQRDER
Before the Court is Defendants' Motion to Dismiss, pursuant to
Fed. R. Civ. P. 12(b)(6) (Docket #10). Defendants allege the
statute of 1limitations has run on Plaintiff's c¢ivil rights
complaint.

Plaintiff Billy Gene Marshall ("Marshall"), appearing prose and
in forma pauperis, filed this civil rights action pursuant to 42 U.S.cC.

§ 1983. He alleges that his constitutional rights were violated
during administrative disciplinary procedures that occurred from
January 1992 to April 199%92.

Because § 1983 does not include statute of limitations,
federal courts must look to the applicable statute of limitations

in the state in which they sit., Wilson v. Garcia, 105 S.Ct. 1938,

1947-49 (1985). Wilson characterized § 1983 claims as personal
injury claims for limitations purposes. Id. at 1949. Therefore,
this Court must look to Oklahoma's statute of limitations for

personal injury actions, which is two years. See 12 0.S. § 95(3);

EEOC v. Gaddis, 733 F.2d 1373 (10th Cir. 1984); Jackson v. Grider,

691 P.2d 468 (Okla. Ct. App. 1984).



It appears to the Court that the actions of which Marshall
complains occurred either durihg the disciplinary procedures {(from
January 1992 to April 1992) or before the procedures began, which
means Marshall's claims are barred by the relevant statute of
limitations. In Marshall's response to Defendants' Motion to
Dismiss, Marshall alleges a continuing violation of his civil
rights. As evidence of this'cbntinuing violation, he points to the
fact that his sentence has been "unconstitutionally and
intentionally illegally extended". (Plaintiff's Response Brief, p.
3) He further alleges that: his rights were violated because
Defendants deprived him of earned credits; the Defendants
misapplied state statutes reﬁarding length of a sentence; and that
Defendants violated his Eighth Amendment rights by extending his
sentence beyond its proper term.'

Marshall's inmate status does not provide sufficient
justification for tolling the statute of limitations. Hudson V.
McCormick, 1994 WL 237520, *1 (10th Cir. June 3, 1994) (unpublished

opinion). See also Hardin v. Straub, 490 U.S. 536, 540 n.8 (1989)

(Oklahoma has no tolling provision for civil lawsuits filed by

prisoners). Marshall's claims are barred by the two-year statute

The Court notes that a § 1983 action is not the proper method
to seek redress for restoration of earned credits or for an illegal
sentence. "When a state prisoner is challenging the ... duration
of his physical imprisonment, and the relief he seeks 1is a
determination that he is entitled to ... a speedier release from
that imprisonment, his sole federal remedy is a writ of habeas
corpus." Preiser v. Rodriguyez, 411 U.S. 475, 93 sS.Ct. 1827, 36
L.Ed.2d 439 (1973). Therefore, Marshall may seek relief on this
issue only in a habeas corpus action after exhausting state
judicial remedies.



of limitations. Accordingly, Defendants' Motion to Dismiss is

hereby GRANTED with prejudice. 229;)

IT IS SO ORDERED THIS ,2@ ~ DAY OF SEPTEMBER, 1995.

C\j/
THO%%S R. BRET% g i

UNITED STATES DISTRICT JUDGE



