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Richard M. Lawrencs, Court Clerk
U.S. DISTRICT COURT

AYSEL D. OZTURK,
Plaintiff,
V.

CITY OF TULSA, MAYCR
SUSAN SAVAGE, TULSA
POLICE DEPARTMENT, CHIEF
RON PALMER, OFFICER
TOMMY TERNEUS, JOAN
HASTINGS, and JIM SMITH,

M Mt et e et Mt e Nt Nt e el et et e

Defendants.

ORDER

This. matter comes before the Court on a Mqtion to Dismiss by
Defendants City of Tulsa ("Tulsa"), Mayor.Susan Savage ("Mayor
Savage"), the Tulsa Police Department (the "Tulsa Police"}, Chief
Ron Palmer ("Chief Palmer")}, and Officer Tommy Terneus ("Officer
Terneus"); a Motion to Dismiss by Defendants Joan Hastings,
("Hastings")!, Jim Smith ("Smith")?, and the Tulsa County Clerk
{the "County Clerk"); a Motion to Dismiss by Defendant James M.
Lamb ("Lamb"); and a Motion to Amend the Complaint by Plaintiff
Aysel D. Ozturk ("Ozturk"). All Defendants argue, pursuant to Rule
12(b) (6) of the Federal Rules of Civil Procedure, that Plaintiff's
amended complaint fails to state a claim upon which relief can be

granted.?

! Hastings is the Tulsa County Clerk.

2
Clerk.

Smith is an employee in the office of the Tulsa County

3 Because Plaintiff has sued individual government officers

as well as the government entities where they are employed, the
Court construes the lawsuits against the individual Defendants as




Plaintiff Ozturk bases her lawsuit upon Title 42 U.S.C. § 1983
("Section 1983"). Plaintiff alleges that, in violation of the
Fifth and Fourteenth Amendments to the United States Constitution,
Officer Terneus falsely arrested her on June 26, 1992 for
trespassing.

Specifically, Ozturk claims that she was arrested, handcuffed,
removed from her own residence, taken to the Tulsa County police
station, and booked on a charge of trespassing at the behest of
Lamb and his elderly client, Ayse Sabahat Altinseli. Ozturk was
released from jail at 8:00 p.m. on June 26 and instructed to appear
in Tulsa Municipal Court on June 30, 1992. The trespassing charge
was‘later dismissed. For purposes of the ihsﬁant mgtioné to
diémiss, the Courf, as-it must, accepts the'factual allegationsg in
Plaintiff's amended complaint as true and construes the allegations

in the light most favorable tc Plaintiff.*

suits in their personal capacity. See Kentucky v. Graham, 473 U.S.
153, 165-66 (1985) ("Personal-capacity suits seek to impose
personal liability upon a government official for actions he takes
under color of state law. Official-capacity suits, in contrast,
generally represent only another way of pleading an action against
an entity of which an officer is an agent. As long as the
government entity receives notice and an opportunity to respond, an
official-capacity suit is, in all respects other than name, to be
treated as a suit against the entity. It is not a suit against the
official personally, for the real party in interest is the entity.
Thus, while an award of damages against an official in his personal
capacity can be executed only against the official's personal
assets, a plaintiff seeking to recover on a damages judgment in an
official-capacity suit must look to the government entity
itself.n").

4 In addition, because Plaintiff is pro ge, the Court holds

her complaint "to less stringent standards than formal pleadings
drafted by lawyers." Haines v. Kerner, 404 U.S. 519, 520 {(1972).
"We believe that this rule means that if the court can reasonably
read the pleadings to state a valid claim on which the plaintiff
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To state a claim under Section 1983, Plaintiff must allege
facts demonstrating that Defendants deprived her of "a right
secured by the Constitution and lawg of the United States", Meade
v. Grubbs, 841 F.2d 1512, 1526 (10th Cir. 1988), and that the
deprivation of this Constitutional right was "under color of any
statute, ordinance, regulation, custom, or usage, of any State or
Territory." Id. Plaintiff's claim should not be dismissed "unless
it appears beyond doubt that the plaintiff could prove no set of
facts in support of [her] claim that would entitle [her] to
reljef . Id. "Nevertheless, conclusory allegations without
supporting factual averments are insufficient to state a claim'on
which'felief can be based." ‘Hall; 935 F:2d at 1110.

It is well settled that a goverﬁmental entity cannot be held
liable under Section 1983 unless the entity is a "moving force"
behind a deprivation of federal rights. Kentucky, 473 U.S. at 166.
"The entity's policy or custom must have played a part in the

violation of federal law." Ic.; City of Oklahoma City v. Tuttle,

471 U.S. 808, 817-18 (1985) . Further, the Court may not infer such
a policy from a single incident of alleged misconduct. Id.; Meade,
841 F.2d at 1529. Plaintiff makes no factual allegations against
the City of Tulsa or the County Clerk in her amended complaint. 1In

fact, despite the inclusion of these Defendants in the caption and

could prevail, it should do so despite the plaintiff's failure to
cite proper legal authority, his confusion of various legal
theories, his poor syntax and sentence construction, or his
unfamiliarity with pleading requirements. At the same time, we do
not believe it is the proper function of the district court to
assume the role of advocate for the pro se litigant." Hall v.
Bellmon, 935 F.2d 1106, 1110 (10th Cir. 1991).
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the execution of service of process upon these Defendants,
Plaintiff makes no mention of these Defendants in the amended
complaint. Plaintiff has not stated a claim as to either the City
ot Tulsa or the County Clerk.

With respect to the Tulsa Police, Plaintiff only refers
directly to the government entity one time.? By dimplication,
however, Plaintiff's amended complaint mentions the Tulsga Police
when she refers to "police harassment" which:

continued even after the Plaintiff moved into a new house on

2825 E. 12th. Police cfficers would park in front of her

bedroom window after midnight and speak loudly waking the

plaintiff and disturbing her sleep and peace. On one of these
occasions the Plaintiff again was awakened by two police cars
stopped in front of her bedroom window with their engines

running and speaking loudly at 2:00 am in the morning. .

The same morning around 8:00 am plaintiff's son and his friend

found the rear driver side tire of her car flat.

However, even if true, these statements do not allege that the
Tulsa Police participated in Plaintiff's alleged false arrest.
Instead, these statements are merely superfluocus to Plaintiff's
claim for relief.® Thus, Plaintiff's amended complaint fails to
state a claim against the Tulsa Police as well.

Further, even if the Court were to construe Plaintiff's

allegations as asserting a claim for supervisory liability against

5 Plaintiff's single reference to the Tulsa Police ig that

"Plaintiff had to call a friernd for [(esic] ride to her appointment
with an attorney to discuss the case against the Tulsa Police

for harassment, malicious progsecution and false arrest." This
reference to the instant lawsuit is not sufficient to allege that
the Tulsa Police were in fact "a moving force" behind her alleged
false arrest.

6 At a hearing held on July 13, 1995, Plaintiff stated that
her claim rested entirely upon her alleged false arrest on June 26,
1892,




the City of Tulsa, the Tulsa Police, or the County Clerk,
Plaintiff's claim still must fail. "A supervisor is not liable
under section 1983 unless an affirmative link exists between the
constitutional deprivation and either the supervisor's personal
participation, his exercise of control or direction, or his failure
to supervise." Meade, 841 F.2d at 1527. Here, there are literally
no allegations that the City of Tulsa, the Tulsa Police, or the
County Clerk had any connection with Plaintiff's alleged falge
arrest by Officer Terneus.

To establish personal liability in a Section 1983 action,
Plaintiff must show that "the official, acting under color of state

léw,'caused the depfivation of a'federal'right." Kentucky, 473

U.S. at 166. Plaintiff's amended complaint does not contain any

allegations that Mayor Savage, Chief Palmer, Hastings, or Smith
caused the deprivation of such a right. In fact, her amended
complaint does not mention these Defendants. As a result, she
fails to state a claim against these Defendants.

Plaintiff complains that Defendant Lamb:

presented himself in the Plaintiff's residence at 1753 §.
Xanthus [occupied by Ayse Sabahat Altinseli] with a Notice to
Vacate Premises (See Attached). The Plaintiff informed Mr.
Lamb of her ownership of the property and showed him her Deed
to which he said he had his own copy of the Deed and the
Contract and that they were Null and Void and that he would
call the police if the Plaintiff refused to leave. Needless
to say he called the police. . . Officer Terneus was told by
Mr. Lamb that the Plaintiff was tresspassing [sic] and refused
to leave.

o




However, Plaintiff does not allege that Lamb was acting under the
authority of state law.” Thus, her amended complaint fails to
state a claim against Defendant Lamb.

At the July 13, 1995 hearing, the Court permitted Officer
Terneus to join in the Motion to Dismiss made by Tulsa, Mayor
Savage, the Tulsa Police, and Chief Palmer. However, there are no
arguments in the moving papers of those Defendants applicable to
Officer Terneus. The amended complaint centers around the alleged
conduct of Officer Terneus relating to Plaintiff's alleged false
arrest. In his answer, Officer Terneus asserts that he is immune
from Plaintiff's lawsuit under the doctrine of qualified immunity:

[qlualified immunity iz an affirmative defense against section

1983 claims. Its purpose is to shield public officials from

undue interference with their duties and from potentially

disabling threats of liability. The defense provides immunity
from suit, not merely from liability. 1Its purpose is to spare
defendants the burden of going forward with trial. However,
qualified immunity is not a defense when officials' actions
violate clearly established constitutional rights. The
question of qualified immunity therefore dovetails almost

precisely with the substantive inquiry in a section 1983

action; both depend on the specific contours of the

constitutional right at issue.

Wilson v. Meeks, 52 F.3d 1547, 1552 (10th Cir. 1995} .

Because Officer Terneus did not address his affirmative
defense in his motion papers, the Court grants him leave to
supplement his motion by August 8, 1995. Plaintiff is granted
until August 29, 1995 to respond to Officer Terneus' supplemental

filing. If Officer Terneus presents evidence outside the pleadings

7 It 1is undisputed that Lamb is not employed by any
government entity. At all times mentioned in the amended
complaint, he was representing Mrs. Altinseli as her private
attorney and her legal guardian.




in his supplemental filing, then Plaintiff shall be on notice that
the Court intends to treat his motion as one for summary judgment,
and Plaintiff should fashion her response accordingly.

Finally, on July 13, 1995, Plaintiff filed a motion for leave
of court to file a second amended complaint. Plaintiff seeks to
add Officer Jonella Griffith, Assistant City Prosecutor Alvin
Hayes, and the District Attorney's Office as defendants. " [W] hen
justice requires", the Court may, in its discretion, permit a party
to amend its pleading. Fed. R. Civ. P. 15(a). None of the
allegations in Plaintiff's proposed second amended complaint cure
the deficiencies in the amended complaint relied upon by the Court
herein: Further, ag the July 13, 1995‘hearing, Plaintiff admitted .
that the claims she seeksrto assert are not related to her alieged
false arrest by Officer Terneus. Additionally, the Court notes
that Assistant City Prosecutor Alvin Hayes 1is immune from

prosecution under Section 1983. See, e.g., Meade, 841 F.2d at 1532

("prosecutor enjoys absclute immunity from damages under § 1983
when he initiates a prosecution and presents the State's case") .
For the reasons articulated here, the Court denies Plaintiff leave
to file a second amended complaint. Cf. Hall, 935 ¥.2d at 1110
("when it is patently obvious that the plaintiff could not prevail
on the facts alleged . . . allowing him an opportunity to amend his
complaint would be futile.").

In conclusion, the Court grants the Motion to Dismiss by
Defendants Joan Hastings, Jim Smith, and the Tulsa County Clerk

(Docket # 9). The Court grants the Motion to Dismiss by Defendants
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Tulsa, Mayor Savage, the Tulsa Police, Chief Palmer {(Docket # 12).
The Court declines to rule on the Motion to Dismiss by Defendant
Officer Terneus (Docket # 12). Officer Terneus is directed to file
a supplemental brief no later than August 8, 1995. Plaintiff then
has until August 29, 1995 to respond to the supplemental filing.
The Court denies Plaintiff's Motion to File a Second Amended
Complaint (Docket # 26).
IT IS SO ORDERED.

=
This /71w day ofx/L;z_, 1995,

Al L]
Sverf Erik Holmes )
United States District Judge-




- IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA  JH' I L D

UL 1« 1995

Rich rd M. Lawrencs, Co
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RICHARD EUGENE MICKEY,
Plaintiff,

VSs. No. 94-C-959-B
RICK HUDLEY, and CHARLES

GALIPEAU, ENTERED OM DOCKET

= JuL 20 188%

L N

Defendants. DAT

JUDGMENT
In accord with the Order granting Defendants' motion for
summary Jjudgment, -the Court hereby enters Judgment 1n .favor of all
Defendants,. Charles Galipeau and Rlck Hudley, and agalnst
— Pléintiff, Richard Eugene Mickey. Plaintiff shall take nothing on
his claim. Each side is to pay its respective attorney fees.

SO ORDERED THIS day of (%4/// , 1995,

&

/ ;

A /VM

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA JUL 10 16

Richard M. Lawrence, ¢

RICHARD EUGENE MICKEY, U .D|STRICTCOURTCierk

Plaintiff,

vs. No. 94-C-959-B

ENTERED ON DOCKET
pate_JUL 70 1993

RICK HUDLEY, et al.,

Defendants.

Tt Nt Nt Nt Vsl Vo Y S Vot

ORDER

Plaintiff, a state prisoner appearing pro se and in forma
pauperis, brings this action pursuant to 42 U.S.C. § 1983, alleging
.that his equal protection rights were viclated when he was placed
in the custody of'the Tulsg County Jail pending escape chéfges
while other inmates who escabed. were éllegedly‘ puniéhed less
severely. Plaintiff also alleges "police brutality" and that he
was subjected to "pepper gas and beatings" in violations of his
Eighth and Fourteenth Amendment rights. Defendants have moved for
summary judgment on the basis of the court-ordered Martinez report.
See Martinez v. Aaron, 570 F.2d 317 (10th Cir. 1978); Worley v,
Sharp, 724 F.2d 862 (10th Cir. 1983). Although Plaintiff has
objected, he has failed to submit counter-affidavits or other
responsive material as set out in this Court's May 9, 1995 order.
For the reasons stated below, the Court concludes that Defendants'

motion for summary judgment should be granted.

I. BACKGROUND AND PROCEDURAL HISTORY
The following facts are undisputed.

On May 15, 1994, at approximately 5:30 p.m., officials at




Tulsa Community Corrections Center (TCCC) confirmed that Plaintiff
was missing and reported him as an escapee at large. After
searching visitor records and determining that Lyn Powell had
visited Plaintiff for the past several weekends, Charles Galipeau,
Chief of Security for TCCC, Officer Terry Ray, and Tulsa Police
Officers Emery and Painter went to Ms. Powell's residence where
they discovered Plaintiff hiding behind clothes in the back of a
closet. Although the officers ordered Plaintiff to exit the
closet, he refused, struck out at Officer Emery, and struggled to
remain at the back of the closet. Officer Emery then sprayed
Plaintiff in the face with a one second burst of oleoresin capsicum
spray. Plaintiff, however, continued to refuse to exit the closet.
Thereforé, Officer' Emery reached into the closet and pulled
Plaintiff out by the hair. BAs Plaintiff was being pulled from the
closet, he tripped and fell. Chief Galipeau then handcuffed him
and took him outside where Ms. Powell was allowed to wipe
Plaintiff's face with a wet towel. Plaintiff was then taken into
custody and placed in the Restrictive Housing Unit at Tccce.
(Special Report, attachments B, J, K, L, M.)

Upon examination, Registered Nurse David Turney determined
that Plaintiff was too intoxicated to audibly respond to verbal
questioning. ©Nurse Turney also determined that Plaintiff was not
in acute distress and that he did not exhibit any apparent
abnormalities. The next morning, when Plaintiff complained of
right lower leg pain, Nurse Turney diagnosed Plaintiff as having a

deep tissue bruise and prescribed an anti-inflammatory medication.




(Special Report, attachment N.)

On October 12, 1994, Plaintiff filed the instant complaint
against Chief Galipeau and Officer Hudley. He alleges that he was
subjected to "pepper gas and beatings." He further alleges that he
"has been placed in the custody of Tulsa Co. Jail pending
disposition of case - yet other inmates who have been on “Escape
Status' have been allowed to be punished in less sever [sic] way
[sic] yet their situations were far more extreme." (Complaint at
3.} In addition to costs and attorney fees, Plaintiff seeks "any
and all further relief whether general or specific, actual or
equitable which this Court deems fair, just and reasonable.™

1T,  SUMMARY JUDGMENT

Summéry judgment pursuant to Fed. R. Civ. P. 56 is appropriate
"if the pleadings, depositions, answers to interrogatories, and
admissions on file, together with affidavits, if any, show that
there is no genuine issue of material fact and that the moving
party is entitled to judgment as a matter of law." When reviewing
a motion for summary judgment, the court must view the evidence in

the light most favorable to the non-moving party. Applied Genetics

Int'l., Inc. v, First Affiliated Seg¢,, Inc., 912 F.2d 1238, 1241
(10th Cir. 1990) {(citing Gray v. Phillips Petroleum Co., 858 F.2d

610, 613 (10th Cir. 1988). “However, the nonmoving party may not

rest on its pleadings but must set forth specific facts showing

‘on October 25, 1994, the Court dismissed as frivolous
Plaintiff's claim in Count I of the complaint that Defendants
negligently failed "to exercise [their] authority" to prevent
Plaintiff from going on the roof of TCCC and leaving the facility
while he was drunk. (Docket #4.)
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that there is a genuine issue for trial as to those dispositive
matters for which it carries the burden of proof." Applied
Genetics, 912 F.2d at 1241 (citing Celotex Corp v. Catrett, 477
U.S. 317, 324 (1986)). Although the court cannot resolve material
factual disputes at summary judgment based on conflicting
affidavits, Hall v, Bellmon, 935 F.2d 1106, 1111 (10th cir. 1991),
the mere existence of an alleged factual dispute does not defeat an
otherwise properly supported motion for summary juagment. Anderson
¥. Liberty Lobby, Inc., 477 U.S. 242, 247-48 (1986). Only material
factual disputes preclude summary judgment; immaterial disputes are
irrelevant. Hall, 935 F.2d at 1111. Similarly, affidavits must
‘be based on péxsonallknowledge and.set.forth facts that would be
admissible in evidence. Id. Conclusory or self-serving affidavi&s
are not sufficient. 1Id. If the evidence, viewed in the light most
favorable to the non-movant, fails to show that there exists a
genuine issue of material fact, the moving party is entitled to
judgment as a matter of law. See Anderson, 477 U.S. at 250.
Where a pro se plaintiff is a prisoner, a court authorized
"Martinez Report" (Special Report) prepared by prison officials may
be necessary to aid the court in determining possible legal bases
for relief for unartfully drawn complaints. See Hall, 935 F.2d at
1109. On summary judgment, the court may treat the Martinez Report
as an affidavit, but may not accept the factual findings of the
report if the plaintiff has presented conflicting evidence. Id. at
1111. This process is designed to aid the court in fleshing out

possible legal bases of relief from unartfully drawn pro se



prisoner complaints, not to resolve material factual disputes. The
plaintiff's complaint may alsc be treated as an affidavit if it is
sworn under penalty of perjury and states facts based on personal
knowledge. 1Id. The court must also construe plaintiff's pro se
pleadings liberally for purposes of summary judgment. Haines v.

Kerner, 404 U.S. 519, 520 (1972).

ITII. ANALYSIS

A. Equal Protection

In support of his claim that he was discriminated against,
Plaintiff refers tq the following example: "One female inmate who
- walked off on the same day was never placed in CountyaJail. She
was taken back into the sfstem, & was not evén charged with escape
until she filed a writ." (Complaint at 3, emphasis in original.)
The undisputed summary judgment evidence indicates that Inmate
Golden, the female inmate to which Plaintiff refers, was
apprehended on May 16, 1994, and transported to TCCC and then to
Eddie Warrior Correctional cCenter. The Tulsa County bistrict
Attorney's Office filed escape charges against her on May 17, 1994.
TCCC also charged Inmate Golden with a misconduct for Escape and
Inmate Golden subsequently pled guilty. (Special Report,
Attachments G and H.)

After viewing the evidence in the light most favorable to
Plaintiff, the Court concludes that Plaintiff has failed to
establish that Defendants intentionally or purposefully

discriminated against him, see Brisco v, Kusper, 435 F.2d 1046,




1052 (7th Cir. 1970) (the "Equal Protection Clause has long be
limited to instances of purposeful or invidious discrimination
rather than erroneous or even arbitrary administration of state
powers"), or that he is a member of a protected group. Plaintiff's
equal protection allegation is simply based on the alleged
deprivation of an individual right. See Gamza v, Aquirre, 619 F.2d
449, 453 (5th cir. 1980) (holding that "isolated events that
adversely affect individuals are not presumed to be a violation of
the equal protection clause"). Accordingly, Defendants are
entitled to judgment as a matter of law on Plaintiff's equal

protection claim.

B. Police Brutalify and Use of Pepper Gas

In his last claim, Plaintiff alleges "police brutality" when
he was subjected to "pepper gas and beatings." The undisputed
summary Jjudgment evidence reveals that a Tulsa Police Officer
sprayed Plaintiff's face with oleoresin capsicum spray after he
resisted arrest. Plaintiff, however, has not named the Police
Officer as a defendant in this action and there remain no genuine
issues of material fact that Chief Galipeau, although present
during the conduct at issue, did not personally participate in the
challenged action. See Meade v. Grubbs, 841 F.2d 1512, 1528 (10th
Cir. 1988) (a defendant cannot be liable under section 1983 unless
that defendant personally participated in the challenged action).
The only contact that Chief Galipeau had with Plaintiff was after

Plaintiff had been sprayed in the face and removed from the closet.



Nevertheless, the court concludes that the alleged conduct did
not amount to a constitutional violation wunder the Eighth
Amendment's prohibition against cruel and unusual punishment.? De
minimis application of force, such as the one at issue in this
case, 1s excluded from the Eighth Amendment's cruel and unusual
punishment calculation. Hudson v, McMillian, 503 U.S. 1, 9-10, 112
S.Cct. 995, 1000 (1992); see also Sampley V. Ruettgers, 704 F.2d
491, 494 (10th Cir. 1983); El'Amin v. Pearce, 750 F.2d 829 (10th

Cir. 1984). Accordingly, Defendants are entitled to judgment as a

matter of law on this claim as well.

IIX. CONCLUSION
After viewing the evidence in the light most favorable to
Plaintiff, the Court concludes that Defendants have made an initial
showing negating all disputed material facts, that Plaintiff has
failed to controvert Defendants' summary Jjudgment evidence, and
that Defendants are entitled to judgement as a matter of law.

Accordingly, Defendants' motion for summary judgment is hereby

“The same analy51s would apply even if Plaintiff had alleged
excessive force in violation of his Fourth Amendment rights
against unreasonable searches and seizures. §See Graham V.
connor, 490 U.S. 386, 394-95 (1989); Austin v, Hamilton, 945 F.2d4
1155, 1160 (10th C1r. 1991), abrogated on other grounds, Johnson
v, QQngs, 115 S.Ct. 2151 (1995).




granted.

SO ORDERED THIS gz- da

y/of \U/WZM

>

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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This matter comes on for consideration this /%? day
—
of \J\Ll Ly , 1995. The Plaintiff appears by Stephen C.

Lewis, Unli/d States Attorney for the Northern District of
Oklahoma, through Loretta F. Radford, Assistant United States
Attorney; the Defendants, County Treasurer, Tulga County,
Oklahoma, and Board of County Commissioners, Tulsa County,
Oklahoma, appear by Dick A. Blakeley, Agsistant District
Attorney, Tulsa County, Oklahoma; the Defendant, State of
Oklahoma ex rel Oklahoma Tax Commission, appears by Assistant
General Counsel Kim D. Ashley; and the Defendants, Terry E. Ward,
Unknown Spouse of Terry E. Ward, if any, Lori R. Ward aka Lori
Perkins, David Wayne Perkins, and Snowcrest Condominium

Association, Inc., appear not, but make default.
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The Court being fully advised and having examined the
court file finds that the Defendant, Lori R. Ward aka Lori
Perkins will hereinafter referred to as "{(Lori R. Ward"); and the
Defendant, Lori R. Ward and Terry E. Ward were granted a Decree
of Divorce on December 11, 1989, case number FD 89-6147, in Tulsa
County District Court, Tulsa County, Oklahoma.

The Court being fully advised and having examined the
court file finds that the Defendant, Terry E. Ward, acknowledged
receipt of Summons and Complaint via Certified Mail on October
21, 1994; and that the Defendant, Snowcrest Condominium
Association, Inec., walved service Summons on October 17, 1994.

The Court further finds that the Defendants, Unknown
Spouse of Terry E. Ward, if any, Lori R. Ward, and David Waynme
Perkins, were served by publishing notice of this action in the
Tulsa Daily Commerce & Legal News, a newspaper of general
circulation in Tulsa County, Oklahoma, once a week for six (6)
consecutive weeks beginning February 16, 1995, and continuing
through March 23, 1995, as more fully appears from the verified
proof of publication duly filed herein; and that this action is
one in which service by publication is authorized by
12 0.8. Section 2004 (c) (3) (c). Counsel for the Plaintiff does
not know and with due diligence cannot ascertain the whereabouts
of the Defendants, Unknown Spouse of Terry E. Ward, if any, Lori
R. Ward, and David Wayne Perkins, and service cannot be made upon
said Defendants within the Northern Judicial District of Oklahoma
or the State of Oklahoma by any other method, or upon said

Defendants without the Northern Judicial District of Oklahoma or
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the State of Oklahoma by any other method, as more fully appears
from the evidentiary affidavit of a bonded abstracter filed
herein with respect to the last known addresses of the
Defendants, Unknown Spouse of Terry E. Ward, if any, Lori R.
Ward, and David Wayne Perkina. The Court conducted an inguiry
into the sufficiency of the service by publication to comply with
due process of law and based upon the evidence presented together
with affidavit and documentary evidence finds that the Plaintiff,
United States of America, acting through the Secretary of Housing
and Urban Development, and its attorneys, Stephen C. Lewis,
United States Attorney for the Northern District of Oklahoma,
through Loretta F. Radford, Assistant United States Attorney,
fully exercised due diligence in ascertaining the true name and
identity of the parties served by publication with respect to
their present or last known places of residence and/or mailing
addresses. The Court accordingly approves and confirms that the
service by publication is sufficient to confer jurisdiction upon
this Court to enter the relief sought by the Plaintiff, both as
to subject matter and the Defendants served by publication.

It appears that the Defendants, County Treasurer, Tulsa
County, Oklahoma, and Board of County Commissioners, Tulga
County, Oklahoma, filed their Answer on September 28, 1994; that
the Defendant, States of Oklahoma ex rel Oklahoma Tax Commission,
filed its Answer on October 19, 1994; and that the Defendants,
Terry E. Ward, Unknown Spouse of Terry E. Ward, if any, Lori R.

Ward, David Wayne Perkins, and Snowcrest Condominium Association,




Inc., have failed to answer and their default has therefore been
entered by the Clerk of this Court.

The Court further finds that this is a suit based upon
a certain mortgage note and for foreclosure of a mortgage
securing said mortgage note upon the following described real
property located in Tulsa County, Oklahoma, within the Northern
Judicial District of Oklahoma:

LOT TWENTY-FIVE (25), BLOCK EIGHT (8),

ROSEWOOD ADDITION TO THE CITY OF TULSA,

COUNTY OF TULSA, STATE OF OKLAHOMA,

ACCORDING TO THE RECORDED PLAT 'THEREOQOF.

The Court further finds that on September 23, 1986,
the Defendants, Terry E. Ward and Lori R. Ward, executed and
delivered to FIRSTIER MORTGAGE CO. their mortgage note in the
amount of $49,400.00, payable in monthly installments, with
interest thereon at the rate of eight and one-half percent (8.5%)
per annum.

The Court further finds that as security for the
payment of the above-described note, the Defendants, Terry E.
Ward and Lori R. Ward, then husband and wife, executed and
delivered to FIRSTIER MORTGAGE CO. a mortgage dated September 23,
1986, covering the above-described property. Said mortgage was
recorded on September 26, 19865, in Book 4972, Page 1294, in the
records of Tulsa County, Oklahoma.

The Court further findg that on June 6, 1988, FirsTier
Mortgage Co., (formerly known as Realbanc, Inc.) assigned the
above-described mortgage note and mortgage to LEADER FEDERAL

SAVINGS & LOAN ASSOCIATION. This Assignment of Mortgage was




recorded on September 20, 1988, in Book 5129, Page 450, in the
records of Tulsa County, Oklahoma.

The Court further finds that on March 2, 1990, LEADER
FEDERAL BANK FOR SAVINGS assigned the above-described mortgage
note and mortgage to the SECRETARY OF HOUSING AND URBAN
DEVELOPMENT, 451 SEVENTH STREET, SW, WASHINGTON D.C. 20410, his
successors in office and assigns. This Assignment of Mortgage
was recorded on March 7, 1990, in Book 5239, Page 2488, in the
records of Tulsa County, Oklahoma.

The Court further finds that on March 1, 1990, the
Defendants, Terry E. Ward and Lori R. Ward, then husband and
wife, entered into an agreement with the Plaintiff lowering the
amount of the monthly installments due under the note in exchange
for the Plaintiff's forbearance of its right to foreclose. A
superseding agreement was reached between these same parties on
February 1, 1991.

The Court further finds that the Defendants, Terry E.
Ward and Lori R. Ward, made default under the terms of the
aforesaid note and mortgage, as well as the terms and conditions
of the forbearance agreements, by reason of their failure to make
the monthly installments due thereon, which default has
continued, and that by reason thereof the Defendants, Terry E.
Ward and Lori R. Ward, are indebted to the Plaintiff in the
principal sum of $68,747.32, plus interest at the rate of 8.5
percent per annum from August 1, 1994 until judgment, plus
interest thereafter at the legal rate until fully paid, and the

costs of this action.




The Court further finds that the Defendant, County
Treasurer, Tulsa County, Oklahoma, has a lien on the property
which is the subject matter of this action by virtue of personal
property taxes in the amount of $16.00 which became a lien on the
property as of June 23, 1994; and a lien in the amount of $21.00
which became a lien as of June 26, 1992. Said liens are inferior
to the interest of the Plaintiff, United States of America.

The Court further finds that the Defendant, State of
Oklahoma ex rel Oklahoma Tax Commission, has a lien on the
property which is the subject matter of this action by virtue of
a tax warrant dated March 1, 1984, filed on March 28, 1984 in the
records of Tulsa County, Oklahoma, in the current amount of
$1681.30. Said lien is superior to the interest of the
Plaintiff, United States of America.

The Court further finds that the Defendant, Board of
County Commissioners, Tulsa County, Oklahoma, claims no right,
title or interest in the subject real property

The Court further finds that the Defendants, Terry E.
Ward, Unknown Spouse of Terry E. Ward, Lori R. Ward, David Wayne
Perkins, and Snowcrest Condominium Association, Ine., are in
default, and have no right, title or interest in the subject real
property.

The Court further finds that pursuant to 12 U.S.C.
1710(1) there shall be no right of redemption {(including in all
instances any right to possession based upon any right of
redemption) in the mortgagor or any other person subsequent to

the foreclosure sale.




IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that
the Plaintiff, the United States of America, acting on behalf of
the Secretary of Housing and Urban Development, have and recover
judgment in rem against the Defendants, Terry E. Ward and Lori R.
Ward, in the principal sum of $68,747.32, plus interest at the
rate of 8.5 percent per annum from August 1, 1994 until judgment,
plus interest thereafter at the current legal rate of Sﬁ S 3
percent per annum until paid, plus the costs of this action, plus
any additional sums advanced or to be advanced or expended during
this foreclosure action by Plaintiff for taxes, insurance,
abstracting, or sums for the preservation of the subject
property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, County Treasurer, Tulsa County, Oklahoma, have and
recover judgment in the amount of $37.00 for personal property
taxes for the years 1991 and 1993, plus the costs of this action.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, State of Oklahoma ex rel Oklahoma Tax Commiggion, have
and recover judgment in rem in the current amount of $1681.30,
for a tax warrant.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendants, Terry E. Ward, Unknown Spouse of Terry E. Ward, if
any, Lori R. Ward, David Wayne Perkins, Snowcrest Condominium
Association, Inc. and Board of County Commissioners, Tulsa
County, Oklahoma, have no right, title, or interest in the

subject real property.




IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that upon
the failure of said Defendants, Terry E. Ward and Lori R. Ward,
to satisfy the in_rem judgment of the Plaintiff herein, an Order
of Sale shall be issued to the United States Marshal for the
Northern District of Oklahoma, commanding him to advertise and
sell according to Plaintiff's election with or without
appraisement the real property involved herein and apply the
proceeds of the sale as follows:

First:

In payment of the costs of this action

accrued and accruing incurred by the

Plaintiff, including the costs of sale of

said real property;

Second:

In payment of Deferndant, State of Oklahoma

ex rel Oklahoma Tax Commission, in the amount

of $1681.30 for a tax warrant.

Third:

In payment of the judgment rendered herein

in favor of the Plaintiff;

Fourth:

In payment of Defendant, County Treasurer,

Tulsa County, Oklahoma, in the amount of

$37.00, personal property taxes which are

currently due and owing.

The surplus from said sale, if any, shall be deposited with the

Clerk of the Court to await further Order of the Court.
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IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that
pursuant to 12 U.S.C. 1710(1) there shall be no right of
redemption ({(including in all instances any right to possession
based upon any right of redemption) in the mortgagor or any other
person subsequent to the foreclosure sale.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that from
and after the sale of the above-described real property, under
and by virtue of this judgment and decree, all of the Defendants
and all persons claiming under them since the filing of the
Complaint, be and they are forever barred and foreclosed of any
right, title, interest or claim in or to the subject real

property or any part thereof.

S/ THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE

APPROVED:

STEPHEN C. LEWIS
United States Attorney

el g

LORETTA F. RADFORD, OBA #11158
Assistant United States Attorney
3900 U.S. Courthouse

Tulsa, Oklahoma 74103

(918) 581-7463




KIM D. ASHLEY, OBA #I4175
Assistant General Counsel
P.O. Box 53248
Oklahoma City, OK 73152-3248
(405) 521-3141
Attorney for Defendant,
State of Oklahoma ex rel
Oklahoma Tax Commission

DICK A. BLAKELEY, OBaA/#852
Asgistant District Aftorney
406 Tulsa County Courthouse
Tulsa, Oklahoma 74103
(918) 596-4841
Attorney for Defendants,
County Treasurer and
Board of County Commissioners,
Tulsa County, Oklahoma

Judgment of Foreclosure
Civil Action No. 94-C 891B

LFR:1lg
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UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA T ens
UNITED STATES OF AMERICA, )
)
Fleinty ) FILED
) -~
v. ) <UL T g8
) LA
chard M, L
BILLY B. BERRY; ) US. DigTaonoe ork
MARY CATHRINE BERRY; ) , OISTRICT COURT
FEDERAL NATIONAL MORTGAGE ) ,
ASSOCIATION; ) R S TAICT GOUR .
COUNTY TREASURER, Tuisa County, ) PEQ TISTT{T £F SILIMA "~
Oklahoma; ) y EN e
BOARD OF COUNTY COMMISSIONERS, ) "ERED ON Doy
Tulsa County, Oklahoma, ) DAT, &
CITY OF TULSA; )
)
Defendants. ) CIVIL ACTION NO. 95-C-0075-K
F FOR E

This matter comes on for consideration this ﬂ day of ,
1995. The Plaintiff appears by Stephen C. Lewis, United States Attorney for the 'Northern
District of Oklahoma, through Phil Pinnell, Assistant United States Attorney; the Defendants,
County Treasurer, Tulsa County, Oklahoma, and Board of County Commissioners,
Tulsa County, Oklahoma, appear by Dick A. Blakeley, Assistant District Attorney, Tulsa
County, Oklahoma; the Defendant, Federal National Mortgage Association, appears not,
having previously filed its Disclaimer; the Defendant, City of Tulsa, appears by Alan L.
Jackere, Assistant City Attorney, Tulsa, Oklahoma; and the Defendants, Billy B. Berry and
Mary Cathrine Berry, appear not, but make default.

The Court being fully advised and having examined the court file finds that the

Defendant, Billy B. Berry, executed a Waiver of Service of Summons on January 31, 1995

NOTE: TH!I5 ORDER 18 T RE A oLy
BY /0, B
PRO SE LITHZANIS iVVEDIATELY
UPCN RECEIPT.
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which was filed on February 6, 1995; that the Defendant, Mary Cathrine Berry, executed a
Waiver of Service of Summons on January 31, 1995 which was filed on February 6, 1995;
that the Defendant, Federal National Mortgage Association, executed a Waiver of Service
of Summons through its vice president Addison Terry, Ir., on April 7, 1995 which was filed
on April 12, 1995; that the Defendant, County Treasurer, Tulsa County, Oklahoma, was
served on January 25, 1995 by certified mail, return receipt requested, delivery restricted to
the addressee; that the Defendant, Board of County Commissioners, Tulsa County,
Oklahoma, was served on January 25, 1995 by certified mail, return receipt requested,
delivery restricted to the addressee.

It appears that the Defendants, County Treasurer, Tulsa County, Oklahoma,
and Board of County Commissioners, Tulsa County, Oklahoma, filed their Answers on
February 6, 1995; that the Defendant, Federal National Mortgage Association, filed its
Disclaimer on June 1, 1995; that the Defendant, City of Tulsa, filed its Answer on April 6,
1995; and that the Defendants, Billy B. Berry and Mary Cathrine Berry, have failed to
answer and their default has therefore been entered by the Clerk of this Court.

The Court further finds that this is a suit based upon a certain mortgage note
and for foreclosure of a mortgage securing said mortgage note upon the following described
real property located in Tulsa County, Oklahoma, within the Northern Judicial District of
Oklahoma;

Lot Six (6), Block Nine (9), in VALLEY VIEW ACRES

ADDITION to the City of Tulsa, in Tulsa County, State of
Oklahoma, according to the Recorded Plat thereof.




The Court further finds that on November 6, 1986, the Defendants, Billy B.
Berry and Mary Cathrine Berry, executed and delivered to the United States of America,
acting on behalf of the Administrator of Veterans Affairs, now known as Secretary of
Veterans Affairs, their mortgage note in the amount of $20,000.00, payable in monthly
installments, with interest thereon at the rate of 10 percent per annum.

The Court further finds that as security for the payment of the above-described
note, the Defendants, Billy B. Berry and Mary Cathrine Berry, executed and delivered to the
United States of America, acting on behalf of the Administrator of Veterans Affairs, now
known as Secretary of Veterans Affairs, a real estate mortgage dated November 6, 1986,
covering the above-described property, situated in the State of Oklahoma, Tulsa County.
This mortgage was recorded on November 7, 1986, in Book 4981, Page 657, in the records
of Tulsa County, Oklahoma.

The Court further finds that the Defendants, Billy B. Berry and Mary Cathrine
Berry, made default under the terms of the aforesaid note and mortgage by reason of their
failure to make the monthly installments due thereon, which default has continued, and that
by reason thereof the Defendants, Billy B. Berry and Mary Cathrine Berry, are indebted
to the Plaintiff in the principal sum of $16,490.97, plus accrued interest in the amount of
$959.52 as of December 1, 1994, plus interest accruing thereafter at the rate of 10 percent
per annum until judgment, plus interest thereafter at the legal rate uatil fully paid, and the
costs of this action accrued and accruing.

The Court further finds that the Defendant, Federal National Mortgage

Association, disclaims any right, title or interest in or to the real property.
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The Court further finds that the Defendants, County Treasurer, Tulsa
County, Oklahoma and Board of County Commissioners, Tulsa County, Oklahoma,
claim no right, title or interest in the subject real property.

The Court further finds that the Defendant, City of Tulsa, has a lien on the
property which is the subject matter of this action by virtue of a Notice of Lien recorded on
January 19, 1995, in Book 5687, Page 0108 in the records of Tulsa County, Oklahoma, in
~ the amount of $32Q.00, plus penalties and interest, for trash, junk, and debris removal from
the subject property. Said lien is superior to the interest of the Plaintiff, United States of
America.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the
Plaintiff, the United States of America, acting on behalf of the Secretary of Veterans Affairs,
have and recover judgment against the Defendants, Billy B. Berry and Mary Cathrine
Berry, in the principal sum of $16,490.97, plus accrued interest in the amount of $959.52 as
of December 1, 1994, plus interest accruing thereafter at the rate of 10 percent per annum
until judgment, plus interest thereafter at the current legal rate of ifj:é percent per annum
until paid, plus the costs of this action accrued and accruing, plus any additional sums
advanced or to be advanced or expended during this foreclosure action by Plaintiff for taxes,
insurance, abstracting, or sums for the preservation of the subject property and any other
advances.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, City of Tulsa, have and recover judgment in the amount of $320.00, plus

penalties and interest, for trash, junk, and debris removal from the subject property, by
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virtue of a Notice of Lien recorded on January 19, 1995, in Book 5687, Page 0108 in the
records of Tulsa County, Oklahoma.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendants, Federal National Mortgage Association; County Treasurer, Tulsa County,
Oklahoma; and Board of County Commissioners, Tulsa County, Oklahoma, have no
right, title, or interest in the subject real property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that upon the
failure of said Defendants, Billy B. Berry and Mary Cathrine Berry, to satisfy the money
judgment of the Plaintiff herein, an Order of Sale shall be issued to the United States
Marshal for the Northern District of Oklahoma, commanding him to advertise and sell
according to Plaintiff’s election with or without appraisement the real property involved
herein and apply the proceeds of the sale as follows:

First:

In payment of the costs of this action accrued and accruing

incurred by the Plaintiff, including the costs of sale of said real

property;

Second:

In payment of the judgment rendered herein in favor of the

Defendant, City of Tulsa;

Third:

In payment of the judgment rendered herein in favor of the

Plaintiff.




The surplus from said sale, if any, shall be deposited with the Clerk of the Court to await
further Order of the Court.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that from
and after the sale of the above-described real property, under and by virtue of this judgment
and decree, all of the Defendants and all persons claiming under them since the filing of the

Complaint, be and they are forever barred and foreclosed of any right, title, interest or claim

CH

nyTRICT JUDGE

in or to the subject real property or any part thereof.

APPROVED:

STEPHEN C. LEWIS
United States Attorney

?7

PHIL PINNELL, OBA #7169
Assistant United States Attorney
3460 U.S. Courthouse

Tulsa, Oklahoma 74103

(918) 581-7463

DICK A. BLAKELEY, OBA #0
Assistant District Attorney
406 Tulsa County Courthouse
Tulsa, Oklahoma 74103
(918) 596-4835
Attorney for Defendants,
County Treasurer and
Board of County Commissioners,
Tulsa County, Oklahoma

Judgment of Foreclosure
Case No. 95-C-0075-K
PP:css
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ALAN L. JACKERE, OBA #4576
Assistant City Attorney

200 Civic Center, Room 316
Tulsa, Oklahoma 74103-3827

(918) 596-7717

Attorney for Defendant,
City of Tulsa

Judgment of Foreclosure
Case No. 95-C-0075-K
PPicss
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IN THE UNITED STATES DISTRICT COURT FOR TH‘E“ I L E D

NORTHERN DISTRICT OF OKLAHOMA , -
JuL 1 819

ROBERT G. TILTON, an

indivi 1, ichard M. Lawrenag
e " & pisTaicT cODAL
: ; EOOTHERK DISTRICT fF PHIA
Plaintiff,

NTERED CN DCCKE
patediL 14 ‘Q@% |

CAPITAL CITIES/ABC INC., a
New York corporation; et al.,

)
}
)
)
)
vs. ) No., 92-C-1032-BU
)
)
)
)
)

Defendants.

ORDER

This matter comes before the Court upon Plaintiff's Motion to
Reconsider Order of May 24, 1995, Granting Defendants' Motion to
Compel Production of Documents and Things and/or in the
Alternative, Application for Stay of Order. Defendants have
responded and Plaintiff has replied thereto.

Upon review, the Court finds Plaintiff's motion should be
denied and Plaintiff's alternative application should be granted.
The Court concludes Plaintiff has failed to provide a sufficient
basis for the Court to reconsider its May 24, 1995 Order granting
Defendants' motion to compel. However, the Court finds that a stay
of Plaintiff's production of the requested documents is appropriate
pending resolution of the appellate process.

Accordingly, Plaintiff's Motion to Reconsider Order of May 24,
1995, Granting Defendants' Motion to Compel Production of Documents
and Things (Docket Entry #335-1) is DENIED. Plaintiff's
Application for Stay of Order (Docket Entry #335-2) is GRANTED.

Plaintiff's counsel is DIRECTED to maintain and store the requested




documents at his office until final resolution of the appellate

process.

—
DATED this | 7  day of Jul

UNITED STATES DISTRICT /JUDGE




IN THE UNITED STATES DISTRICT COURT FOR THEF I L E :}

L
NCRTHERN DISTRICT OF OKLAHOMA JuL 1 8 19
ROBERT G. TILTON, an ) Rickard M. Lawrenc
individual, ) 3. D;TchCOUSl
) NOP?‘IERH DISTRICT OF NKLAK
Plaintiff, )
) OCKE:
vs. ) No. 92-c-1032-py  ENJERED ON DOCK
) e UL 19198
CAPITAL CITIES/ABC INC., a )
New York corporation; et al., )
)
Defendants. )
ORDER
This matter comes before the Court upon Plaintiff's Motion to
Reconsider Order of May 24, 1995, Directing Plaintiff to Return
Copies o©of Certain Documents, and/or, in the Alternative,
— Application for Stay of Order. Defendants have responded and

Plaintiff has replied thereto.

Upon due consideration, the Court finds Plaintiff's motion
should be denied. The Court concludes Plaintiff has failed to
provide a sufficient basis for the Court to reconsider its May 24,
1995 Order denying Plaintiff's request for unrestricted use at
trial of 15 documents containing unpublished information concerning
W.V. Grant and Larry Lea, and directing the return of 15 documents
to Defendants. As to Plaintiff's alternative application, the
Court finds a stay should be granted to the extent Plaintiff seeks
appellate review of the Court's ruling in regard to these
documents. If Plaintiff fails to seek appellate review of the
Court's ruling, Plaintiff shall immediately return the documents to

Defendants.
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Accordingly, Plaintiff's Motion to Reconsider Order of May 24,
1995, Directing Plaintiff to Return Copies of Certain Documents
{(Docket Entry #336-1) is DENIED. Plaintiff's Applhication for Stay
of Order (Docket Entry #336-2) is GRANTED to the extent above

stated. o

DATED this |7} day of July, 1995.

~

£
MIC L. BURRAGE =
UNITED STATES DISTRICY JUDGE




IN THE UNITED STATES DISTRICT COUF I

FOR THE NORTHERN DISTRICT OF OKLAHOMA

JUL 18 1095

CHARLES FIELDS, RfcnardM Lawrence
Petitioner, NORIHERN Tﬁg&gﬁﬁ%

vsS. No. 94-C-440-K

ENTERED ON DOCKET
JuL 19 1999

RON CHAMPION,
DATE

St st St Nl Vst Vgt Nt Sn et

Respondent.

ORDER
This is a proceeding on a petition for a writ of habeas corpus
pursuant to 28 U.S.C. § 2254. Petitioner, currently confined in
the.leahoma Department of Corrections, challenges his conviction
in Tulsa County Distriqt- Court fér Possession of- Cdntrolléd,
Dangerous Substance, Possession of Controlled Dangerous Substance
with intent to Distribute, and Carrying a Firearm, Case Nos. CRF-
87-4637, CRF-87-4639, and CRF-88-306. Respondent filed a Rule 5
Response to which Petitioner replied. As more fully set out below,

the Court concludes this petition should be denied.

I. BACKGROUND

On April 18, 1988, Petitioner pled guilty in Case Nos. CRF~87-
4637, CRF-87-4639, and CRF-88-306. The second page of the
Information listed a 1984 prior felony conviction as two separate
convictions for enhancement purposes. At a mitigation and
sentencing hearing on June 10, 1988, Petitioner's retained counsel,
William John Patterson, argued that the felony acts in the prior
conviction were transactional, as the burglaries occurred later one

night and in the morning hours of the next day, and therefore,




should be considered as one single felony conviction for
enhancement purposes. The Court rejected defense counsel's
argument and ruled that Petitioner's two-count felony conviction
required a mandatory minimum sentence of twenty years in CRF-88-306
and CRF-87-4639, and ten years in CRF-87-4637. The sentences were
ordered to run concurrently. (Tr. at 17, 25, 28-29.)

Thereafter the Court informed Petitioner of his right to
appeal and/or to withdraw his guilty pleas and inquired if
Petitioner desired immediate transportation to the Oklahoma
Department of Corrections. Mr. Patterson declined immediate
transportation because he "would like to take up the matter of two
or more felonies 6n the second page" on'appeél. {(Tr. at 29.) ﬁr;
Pattérson, néither appealed ﬁor timély'filed a motion to withdraw
the guilty pleas, and on March 12, 1990, Petitioner filed a
complaint with the Oklahoma Bar Association (OBA). (March 12, 1990
complaint, attached to Petitioner's response, doc. #7.) Although
the OBA twice directed Mr. Patterson to file an application for
post-conviction relief, he refused to file one until February 11,
1991.1 The district court denied relief and Petitioner appealed
pro se. In December 1992, the Oklahoma Court of Criminal Appeals
affirmed the denial of post-conviction relief and found that
Petitioner had not asserted any sufficient reason why he failed to

appeal his convictions. The Court also found that he had "not

1In the application for post-conviction relief, Mr. Patterson
contended, as he did at the mitigation and sentencing hearing, that
the former convictions used to enhance Petitioner's current
sentence should have been considered as a single former conviction.
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indicate[d] that he instructed counsel to take such action." (Exs.
A attached to Respondent's Response, Doc. #4.)

After filing two additional requests for post-conviction
relief, Petitioner initiated the instant action for a writ of

2 He requests "an appeal out of time on his

habeas corpus.
convictions and pleas of guilty as he was not properly advised of
his rights to appeal." (Doc. #1 at 5.) He alleges that he should
be granted an appeal out of time because his waiver of an appeal
was not knowing, intelligent, and voluntary. "In each of [the]
plea and sentencing hearings . . . , the court failed to advise the
Petitioner that if he desired to appeal [his] convictions, that he
could receive appellaté counsel at public ekpense, and case made o6n
appeal At public éxpense.ﬁ Petitionér aiéo alléges that counsel
failed to advise him of his appeal rights. (Id. at 5-6.) Lastly,
Petitioner challenges his convictions as constitutionally invalid
in that they were improperly enhanced. (Id. at 6.)

Respondent has raised the defense of procedural default. He
claims that Petitioner procedurally defaulted his claims when he
failed to appeal his gquilty plea convictions. Petitioner replies
that the procedural default doctrine is not applicable where, as in
the instant case, his counsel failed to follow the correct

procedures and Petitioner was denied an appeal through no fault of

his own. (Doc. #7.) 1In a supplemental brief filed on October 18,

?In his second and third applications, Petitioner alleged
respectively that the plea agreement was constitutionally defective
and that the prosecutor improperly viewed a video tape of
Petitioner committing the crimes of which he was charged.

3



1994, Petitioner argues for the first time that his counsel's
statement at sentencing--that he "would like to take up the matter
of two or more felonies on the second page" on appeal--amounts to
a declaration that he would file a direct appeal and is sufficient
to bind him to his duty to file a direct appeal under Baker v.

Kaiser, 929 F.2d 1495 (10th Cir. 1991); Abels v. Kaiser, 913 ¥.2d

821 (10th Cir. 1990), and Jones v. Cowley, 28 F.2d 1067 (10th cCir.

1994). (Docket #13 at 2, and docket #14 a2t 2.)

II. ANALYBIS

As a prellmlnary matter, the Court finds that Petitioner meets

T:_the exhaustlon requlrements of 28 U.S. C. § 2254(b) and (c¢). See

Rose v. Tundy, 455 U.S. 509 (1982). The Court also finds that an
evidentiary hearing is not necessary as the issues can be resolved
on the basis of the record, see Townsend v. Sain, 372 U.S. 293, 318

(1963), overruled in part by Keeney v. Tamayo-Reyes, 504 U.S. 1
(1992).

A, Denial of an Appeal Through-No-Fault of his Own and
Ineffective Assistance of Counsel

Petitioner alleges that neither counsel nor the Court informed
him of his right to an appeal free of costs and to appointed
counsel on appeal. The Court declines to review Petitioner's claim
that the state court had such a duty because that claim is based

solely on the alleged violation of state law. See Hardiman v.

Reynolds, 971 F.2d 500, 505 n.9 (10th Cir. 1992) (where court
liberally construed the petition to assert a claim of ineffective
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assistance of counsel because petitioner's claim that the state
court should have notified him of his right to an appeal free of
cost was grounded only on Oklahoma law).3 It is well established
that in a federal habeas corpus action, this Court is only
concerned with whether a federal constitutional right was violated.
28 U.S.C. § 2254. Accordingly, the Court will not consider
Petitioner's state law argument any further. The Court notes,
however, that the state court specifically advised Petitioner of
his right to appeal and of the procedures for preserving the same.

To establish ineffective assistance of counsel a petitioner
must demonstrate that his counsel's performance fell below an
'obﬁective standard of reasonableness, and that if counsel hadlfiled'
an appeél that petitioner would have had a reasonable probabiliﬁy
of obtaining relief. Lockhart v. Fretwell, 113 S. Ct. 838, 842

(1993); Strickland v. Washington, 466 U.S. 668, 694 (1984). A

federal habeas court need not consider whether a petitioner can
establish prejudice under the second prong of the Strickland test
if it finds that counsel was constitutionally inadequate in failing
to perfect an appeal--i.e., if the criminal defendant asked his

lawyer to file an appeal and the lawyer failed to do so. See Abels

v. Kaiser, 913 F.2d 821, 823 (10th Cir. 1990) (holding that when a
court has found counsel constitutionally inadeguate because counsel
failed to properly perfect an appeal, it need not consider the

merits of arguments that the defendant might have made on appeal);

3see Copenhaver v. State, 431 P.2d 669 (Okla Crim. App. 1968} ;
Jewel v. Tulsa County, 450 P.2d 833, 835 (Okla. Crim. App. 1967);
and Rule 4.1 of the Rules of the Court of Criminal Appeals.
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see alsg Castellanos v. United States, 26 F.3d 717 (7th Cir. 1994) ;

Lozada v. Deeds, 964 F.2d 956, 958 (9th Cir. 1992).

The Court will address first whether counsel had a duty to
advise Petitioner of his right to appeal under Strickland and
whether he could avail of that procedure without payment and with
the aid of appointed counsel. If there was no such duty, the
failure to advise in and of itself cannot be ineffective
assistance.

Although a defendant has a right to appeal a judgment entered
on a guilty plea, failure to appeal an appealable judgment does not
amount to ineffective assistance of counsel per se. See Oliver v.
United States, 961 F.2d 1339, 1342 (7t'1; cir.), cert. denied, 113 S.
Ct. 469 '(1992). "An attorney.has no absolute duty in every ecase to
advise a defendant of his limited right to appeal after a guilty

plea." Laycock v. New Mexico, 880 F.2d 1184, 1187-88 (10th Cir.

1989) (citing Marrow v. United States, 772 F.2d 525, 527 (Sth Cir.

1985); Carey v. Laverette, 605 F.2d 745, 746 (4th CcCir.}) (per

curiam) (there is "no constitutional requirement that defendants
must always be informed of their right to appeal following a guilty
plea"), cert. denied, 444 U.S. 983 (1979)); Davis v. Wainwri ht,
462 F.2d 1354 (5th Cir. 1972). oOnly "if a claim of error is made
on constitutional grounds, which could result in setting aside the
plea, or if the defendant inquires about an appeal right," counsel
has a duty to inform the defendant of his limited right to appeal
a guilty plea. Laycock, 880 F.2d at 1188; see alsoc Abels v.

Kaiser, 913 F.2d 821, 823 (10th Cir. 1990) (counsel's failure to



file a requested appellate brief, when he had not yet been relieved
of his duties through a successful withdrawal, amounted to
constitutionally ineffective assistance). "This duty arises when
‘counsel either knows or should have learned of his client's claim
or of the relevant facts giving rise to that claim." Hardiman, 971
F.2d 502, 506.

Petitioner has not alleged a constitutional claim of error
which could result in setting aside his guilty pleas. The
enhancement of Petitioner's sentence on the basis of his 1984 prior
conviction is a matter of state law and therefore, it does not
present a sufficient ground to set aside his quilty pleas. Cf.
Hardiman, - 971 F.zd at 506,(whefe'Peti£ioner alleged that counsel
took part in coerciﬁg him to plead guilfy). Nor has Petitioner
alleged that he inquired during the ten-day period following
sentencing about his appeal rights. See Laycock, 880 F.2d at 1188.
In his counter affidavit, Petitioner attests that he did not talk
to Mr. Patterson about filing an appeal until after he arrived at
Dick Conners Correctional Center (DCCC), long after the ten-day

period to file an application to withdraw his quilty pleas.?

“In an affidavit, submitted to the Court on May 12, 1995, Mr.
Patterson attests that he did not file a motion to withdraw quilty
pPlea because Petitioner "repeatedly stated that he could not take
this case before a Jjury." (Affidavit, docket #20, at 2-3.)
Although Mr. Patterson's affidavit does not specify whether the
above conversation occurred before or after the expiration of the
ten-day period for filing a motion to withdraw the guilty pleas,
the Court concludes this conversation did not occur until after
Petitioner arrived at DCCC. 1In his affidavit, Petitioner attests
in part as follows:

Furthermore, I never talked to Mr. Patterson, until
I got to Dick Connors Correctional Center, at that time,

7



———

Therefore, Mr. Patterson had no absolute duty to appeal
Petitioner's guilty plea convictions and the fact that Petitioner
"has always desired an appeal, and [that] the . . . transcript does
not show . . . [that] Petitioner [voluntarily and knowingly] waived
his right to appeal" is irrelevant. (Doc. #13 at 2.)
Petitioner's reliance on Baker v. Kaiser, 929 F.2d 1495 (10th

Cir. 1991), and Jones v. Cowley, 28 F.3d 1067 (10th Cir. 1994), is

misplaceqd. The holdings in Baker and Jones apply only in

situations where the defendant has not pled guilty. See Hardiman,

271 F.2d 502, 506; see also Briggs v. Carr, 53 F.3d 342, 1895 WL

250796, *5 n.5 (10th Cir. May 1, 1995) (unpublished opinion).
Thereforé, Petitioner's counsel did not have the additional

obligation under Baker "to explain the édvantages énd'disadvaﬁtages

of an appeal, advise the defendant as to whether there are
meritorious grounds for an appeal, and inquire whether the
defendant wants to appeal his conviction." See Romerc v. Tans , 46
F.3d 1024 (10th Cir. 1995) (citations omitted), cert. denied, 1995
WL 276407 (1995).

Although the defendant in Abels v. Kaiser, 913 F.2d 821 (10th

I called Mr. Patterson about my appeal and he told me
that his time and paperwork would cost. I was shocked as
to how Mr. Patterson['s] attitude had changed, from the
time of sentencing. And there was not one ounce of
remorse left.

Mr. Patterson then agreed, that the six hundred
dollars would be sufficient for an appeal. I then
beg[ged] my family if they wanted to see me get out that
I needed six more hundred dollars, and Mr. Patterson was
paid the amount in full once again.

(Counter Affidavit attached to docket #21.)

8



Cir. 1991), pled guilty, like the Petitioner in this case, the
holding is inapplicable to the case at hand because Petitioner at
no time during the ten-day period following sentencing instructed
his counsel to appeal his guilty plea convictions or inguired about

his appeal rights. BAbels, 913 F.2d at 822.° Petitioner argues,

however, that "he was under the state of mind that his attorney
[would] perfect[] his appeal." (Doc. #13 at 2.) He alleges that
at the mitigation/sentencing hearing his attorney disagreed with
the State's position on the use of the prior conviction and
informed the Court that Petitioner should remain in the Tulsa
County Jail for the ten-day period following the entry of the
-Judgment énd Sentence bedause'COunsél "wanted to appeal the second
page mattef." (;g; at 2.) |
The Court does not find this argument persuasive. The Laycock
standard is clear; unless Petitioner inquired about his appeal
rights during the ten-day period following sentencing, which he
admits he did not, counsel had no absolute duty to perfect an
appeal. See Hardiman, 971 F.2d 502, 506. The events following

Petitioner's arrival at DCCC and during the next couple of years--

>The defendant in Abels instructed his counsel to appeal his
conviction and counsel filed a motion to withdraw guilty plea and
a notice of appeal. The time for perfecting the appeal expired,
however, with no brief being filed by retained counsel because
Abels had failed to pay counsel for the services already performed.
Abels, 913 F.2d4 at 822, The Tenth Circuit Court of Appeals
construed the filing of the notice of intent to appeal as "an
appearance sufficient to bind [counsel] to his duty" and held that
"[c]lounsel's failure . . . [to file the necessary brief to perfect
the appeal], when he had not been relieved of his duties through a
successful withdrawal, was a violation of Abel's constitutional
right to effective assistance of counsel on his appeal as of
right." Id. at 823.




paying an additional $600.00 for a "late appeal," and filing an
ethical complaint with the Oklahoma Bar Association--are certainly
unfortunate. Those events, however, did not occur until after the
ten-day period following sentencing and, thus, have no relevance to
Petitioner's limited right to the effective assistance of counsel
during the ten-day period for filing a motion to withdraw his pleas
of guilty.

Because Petitioner's retained counsel did not have an apsolute
duty to appeal Petitioner's guilty plea convictions, the Court must
deny Petitioner's request for an appeal out of time on the basis of

ineffective assistance of counsel.

B. fmpfopérnnnhanéhment of his Sentenée

Lastly, the Court addresses Respondent's argument that
Petitioner procedurally defaulted his enhancement claim when he
failed to file a direct appeal. The doctrine of procedural default
prohibits a federal court from considering a specific habeas claim
where the state highest court declined to reach the merits of that
claim on independent and adequate state procedural grounds, unless
a petitioner "“demonstrate([s] cause for the default and actual
prejudice as a result of the alleged violation of federal law, or
demonstrate(s] that failure to consider the claim[] will result in
a fundamental miscarriage of justice." Coleman v. Thompson, 501
U.S5. 722, 111 sS. Ct. 2546, 2565 {1991).

Petitioner does not dispute that he procedurally defaulted his

enhancement claim and attempts to show cause by claiming that the

10



procedural default was caused by the ineffective assistance of
counsel and the state court's failure to notify him of all of his
appeal rights. Because neither of those arguments is meritorious,
Plaintiff cannot show cause to excuse his default. Petitioner's
only other means of gaining federal habeas review is a claim of
actual innocence under the fundamental miscarriage of justice

exception. Herrera v. Collins, 113 S.Ct. 853, 862 (1993); Sawyer

v. Whitley, 112 S. Ct. 2514, 2519-20 (1992). Petitioner, however,

does not claim that he is actually innocent of the crime.

III. CONCLUSION
l-Aftér carefully re&ieﬁing.the.recﬁrd in this case, the-Coﬁrt
concludes that Pefitioner's enhancément claim is procedurally
barred and that Petitioner is not entitled to an out-of-time
appeal. Accordingly, this petition for a writ of habeas corpus is

hereby denied.

S0 ORDERED THIS £ day of 19%5.
TERRY C.

UNITED ST TES DISTRICT JUDGE

11




UNITED STATES DISTRICT COURT FOR THE FIL B D
NORTHERN DISTRICT OF OKLAHOMA JUL 1 8 see
N - W rd

Richard M. Lewranea, o

GOLDIE L. MASTERS, ) U.S. DISTRICT Cou
)
Plaintiff, )
) S
v. )} Case No. 94-C-1085-B ENTERED CN DOCKET
) pare_JUL 19 1935
SHIRLEY S. CHATER, )
Commissioner of the Social )
Security Administration, )
)
Defendant. )
.H_IDGMENT

 This matter came before the Court for consideration of the appeal of the

Plaintiff to the Commissioner’s denial of Social Security benefits. The issues having been

duly considered and a decision having been rendered in accordance with the Order of the
Court entered in this matter,

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that this case is

remanded to the Commissioner, consistent with the order entered contemporaneously

herein.

J
C}/%‘MM

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT FOR THE - B
NORTHERN DISTRICT OF OKLAHOMA T I1T L FE

e FS
UNITED STATES OF AMERICA, ) JUL 1 71995
)
Plaintiff, ) Richard M. Lawrence, Clerk
) Vs SoIRC OF CHAHOMA
VS, )
)
CHERYL L. DIXON aka Cheryl Lynn ) EMTERED ON GOCKET
Dixon; DOUGLAS L. DIXON aka )
Douglas lee Dixon; W.V. HARRIS; ) paTE_DN 1 ° 1995
DeVONE HARRIS; ONEOK, INC; )
COUNTY TREASURER, Osage County, )
Oklahoma; BOARD OF COUNTY )
COMMISSIONERS, Osage County, ) Civil Case No. 95 C 367BU
Oklahoma, )
)
Defendants. )
ORDER

Upon the Motion of the United States of America, acting on behalf of the
Secretary of Housing and Urban Development, by Stephen C. Lewis, United States Attorney
for the Northern District of Oklahoma, through Loretta F. Radford, Assistant United States
Attorney, and for good cause shown it is hereby ORDERED that this action shall be

dismissed without prejudice.

v
Dated this __/ 2 day of _ g L;,%c , 1995,

s/ MICHAEL BURRAGE
UNITED STATES DISTRICT JUDGE




£

S APPROVED AS TO FORM AND CONTENT:

STEPHEN C. LEWIS
United States Attorney

F. RADFORD OBA i#lll

Ass1stant United States Attorney
3460 U.S. Courthouse

Tulsa, Oklahoma 74103

{918) 581-7463

LFR:flv




IN THE UNITED STATES DISTRICT COURT FOR THE F I L E J%-)

NORTHERN DISTRICT OF OKLAHOMA JUL 17 1995

Richard M. Lawrence, Clark
U. S. DISTRICT COURT

ROBERT V. FLAMING, KCRTHERN DISTRICT OF OKLAHOMY

Plaintiff,
Case No. 94-C-1053-BU

ENTERED ON DOCKET
W1 e 1%

vs.

THE MIAMI URBAN RENEWAL &
HOUSING AUTHORITY, et al.,

DATE

! M St e et M N et et et

Defendants.

ADMINISTRATIVE CLOSING ORDER

The Court has reviewed tke July 12, 1993 letter of Plaintiff's
counsel 1nd1car1ng that the partles have reached an agreement in
pr1n01p1e to settle thlS case but are awailing approval from
Defendants' insurance carrier. Rather than striking the previously
scheduled settlement conference and pretrial conference and not
requiring the parties to submit a final pretrial order, the Court
hereby ORDERS the Clerk to administratively terminate this action
in his records without prejudice to the rights of the parties to
reopen the proceeding for good cause shown, for the entry of any
stipulation or order, or for any other purpose required to obtain
a final determination of the litigation.

If the parties have not reopened this case within _30 days of
this date, the plaintiff's action shall be deemed to be
dismissed with prejudi$9:

Entered this _ /7] day of July

MICHAHIL BURRAGE
UNITED\STATES DISTRICT JUDBE




IN THE UNITED STATES DISTRICT COURT r
FOR THE NORTHERN DISTRICT OF OKLAHOMAF' T '

JUL 171955 (fi/

STACY J. GAWLIK,

)
1ai . ) Ricii.. _ L ik
Plaintiff, ) W75, DISTRICT COURT
) RTHERH DISTRILT GF OXLAHOM®
vs. ) No. 85-C-134-BU
)
JIM EARP, }
) ENTERED(HJDOCKET
Defendant. )

DATE___JII ] 9 1993

JUDGMENT
In accord with the Order granting Defendant's motion for
summary Jjudgment, the Court hereby enters judgment in favor of
Defendant Jim Earp and against Plaintiff, Stacy -Gawlik. Plaintiff
shal_l‘ take nothing on his c-lr;iims. Each sidé is to pay. its
respectivé attorney fees.

SO ORDERED THIS _ /7 day of Q Ay , 1995.
v
- A (('

MICHRRL BURRAGE
UNITED STATES DISTRICT GE




AN

JERRY L. HAYDEN,

- .-
IN THE UNITED STATES DISTRICT COURT FOR 'GHE I L E : )

NORTHERN DISTRICT OF OKLAHOMA JuL 171595

ard B Lawranca,
Rlﬁn“‘; NISTRICT COURT

NORTHERH DISTRICT OF MY HOMA
Plaintiff,

vs. Case No. 95-C-299-BU

HARTFORD LIFE INSURANCE CO.,
a Connecticut corporation,

ENTERED ON DOCKEY
oaTE_JJUL 18 1995

Defendant.

ADMINTISTRATIVE CIL.OSING ORDER

Asg the parties have reached a settlement and compromise of

this métter, it is orderec that -the Clerk administratively .

terminate this action in his records without prejudice to the

riéhts of the parties to reopen the proceeding for-good cause
shown, for the entry of any stipulation or order, or for any other
purpose required to obtain a final determination of the litigation.

If the parties have not reopened this case within _30 days of
this date for the purpose of dismissal pursuant to the gettlement
and compromise, the plaintiff's action shall be deemed to be
dismissed with prejudice.

Entered this 1 2 day of July,

MICHAEL BURRAGE
UNITED STATES DISTRICT JYDGE




UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA SO § L E n
-

UNITED STATES OF AMERICA, JUL 17 1995

Rickard a1, |
- Law
Dtsrmcr%"ca' Clark

Plaintiff, &
NL‘RTHERN DISTRICT oF OKLAlI'IJUD?\&]\"

VS.

DWAYNE E. TWILLEY;

WENDY K. TWILLEY:

STATE OF OKIL.AHOMA, ex rel.
OKLAHOMA TAX COMMISSION;
COUNTY TREASURER, Tulsa County,
Oklahoma; BOARD OF COUNTY
COMMISSIONERS, Tuisa County,
Oklahoma,

e
N~

e

Civil Case No. 94-C-1086-BU

vvvvvvvvvvvvvvvv

Defendants.
JUDGMENT OF FORECLOSURE

This matter comes on for consideration this _j_‘l_nday of ,
1995. The Plaintiff appears by Stephen C. Lewis, United States Attorney for the Northern
District of Oklahoma, through Loretta F. Radford, Assistant United States Attorney; the
Defendants, COUNTY TREASURER, Tulsa County, Oklahoma, and BOARD OF COUNTY
COMMISSIONERS, Tulsa County, Oklahoma, appear by Dick A. Blakeley, Assistant
District Attorney, Tulsa County, Oklahoma; the Defendant, STATE OF OKLLAHOMA, ex
rel. OKLAHOMA TAX COMMISSION, appears by Kim D. Ashley, Assistant General
Counsel; and the Defendants, DWAYNE E. TWILLEY and WENDY K. TWILLEY, appear
not, but make default.

The Court being fully advised and having examined the court file finds that the
Defendant, STATE OF OKLAHOMA, ex rel. OKLAHOMA TAX COMMISSION, was

served a copy of Summons and Complaint on November 28, 1995, by Certified Mail.

. THIS ORDER IS TO BE MAILED.
NOTE: TBF\ifl MOVALT 10 AL COUNSEL AND

PRO SE LITIGANTS IMMEDIATELY
UPON RECEIPT.




The Court further finds that the Defendants, DWAYNE E. TWILLEY and
WENDY K. TWILLEY, were served by publishing notice of this action in the Tulsa Daily
Commerce & Legal News, a newspaper of general circulation in Tulsa County, Oklahoma,
once a week for six (6) consecutive weeks beginning February 28, 1995, and continuing
through April 4, 1995, as more fully appears from the verified proof of publication duly filed
herein; and that this action is one in which service by publication is authorized by
12 O.S. Section 2004(c)(3)(c). Counsel for the Plaintiff does not know and with due
diligence cannot ascertain the whereabouts of the Defendants, DWAYNE E. TWILLEY and
WENDY K. TWILLEY, and service cannot be made upon said Defendants within the
Northern Judicial District of Oklahoma or the State of Oklahoma by any other method, or
upon said Defendants without the Northern Judicial District of Oklahoma or the State of
Oklahoma by any other method, as more fully appears from the evidentiary affidavit of a
bonded abstracter filed herein with respect to the last known address of the Defendants,
DWAYNE E. TWILLEY and WENDY K. TWILLEY. The Court conducted an inquiry into
the sufficiency of the service by publication to comply with due process of law and based
upon the evidence presented together with affidavit and documentary evidence finds that the
Plaintiff, United States of America, acting through the Department of Housing and Urban
Development, and its attorneys, Stephen C. Lewis, United States Attorney for the Northern
District of Oklahoma, through Loretta F. Radford, Assistant United States Attorney, fully
exercised due diligence in ascertaining the true name and identity of the parties served by
publication with respect to their present or last known place of residence and/or mailing
address. The Court accordingly approves and confirms that the service by publication is
sufficient to confer jurisdiction upon this Court to enter the relief sought by the Plaintiff,

both as 1o subject matter and the Defendants served by publication.




It appears that the Defendants, COUNTY TREASURER, Tulsa County,
Oklahoma, and BOARD OF COUNTY COMMISSIONERS, Tulsa County, Oklahoma, filed
their Answers on December 8, 1994; that the Defendant, STATE OF OKLAHOMA, ex rel.
OKLAHOMA TAX COMMISSION, filed its Answer on January 4, 1995; and that the
Defendants, DWAYNE E. TWILLEY and WENDY K. TWILLEY, have failed to answer
and their default has therefore been entered by the Clerk of this Court.

The Court further finds that the Defendants, DWAYNE E. TWILLEY and
WENDY K. TWILLEY, are husband and wife.

The Court further finds that this is a suit based upon a certain mortgage note
and for foreclosure of a mortgage securing said mortgage note upon the following described
real property located in Tulsa County, Oklahoma, within the Northern Judicial District of
Oklahoma:

LOT THREE A (3-A), BLOCK THREE (3), RE-

SUBDIVISION OF PARTS OF BLOCKS TWO (2), THREE

(3), SIX (6), AND SEVEN (7), R.T. DANIEL ADDITION IN

THE CITY OF TULSA, TULSA COUNTY, STATE OF

OKLAHOMA, ACCORDING TO THE RECORDED PLAT

THEREQF.,

The Court further finds that on May 27, 1992, the Defendants, DWAYNE E.
TWILLEY and WENDY K. TWILLEY, executed and delivered to MORTGAGE
CLEARING CORPORATION, their mortgage note in the amount of $37,887.00, payable in
monthly instaliments, with interest thereon at the rate of 7.765 percent per annum.

The Court further finds that as security for the payment of the above-described

note, the Defendants, DWAYNE E. TWILLEY and WENDY K. TWILLEY, executed and

delivered to MORTGAGE CLEARING CORPORATION, a mortgage dated May 27, 1992,




covering the above-described property. Said mortgage was recorded on June 2,1992, in
Book 5409, Page 1196, in the records of Tulsa County, Oklahoma.

The Court further finds that on August 13, 1992, MORTGAGE CLEARING
CORPORATION, assigned the above-described mortgage note and mortgage to MERCURY
MORTGAGE COMPANY, INC. This Assignment of Mortgage was recorded on October 1,
1992, in Book 5440, Page 1667, in the records of Tulsa County, Oklahoma.

The Court further finds that on April 27, 1993, MERCURY MORTGAGE
CO., INC., assigned the above-described mortgage note and mortgage to the Secretary of
Housing and Urban Development of Washington, D.C., his successors and assigns. This
Assignment of Mortgage was recorded on April 28, 1993, in Book 5496, Page 2653, in the
records of Tulsa County, Oklahoma.

The Court further finds that on April 7, 1993, the Defendants, DWAYNE E.
TWILLEY and WENDY K. TWILLEY, entered into an agreement with the Plaintiff
lowering the amount of the monthly installments due under the note in exchange for the
Plaintiff’s forbearance of its right to foreclose.

The Court further finds that the Defendants, DWAYNE E. TWILLEY and
WENDY K. TWILLEY, made default under the terms of the aforesaid note and mortgage,
as well as the terms and conditions of the forbearance agreement, by reason of their failure
to make the monthly installments due thereon, which default has continued, and that by
reason thereof the Defendants, DWAYNE E. TWILLEY and WENDY K. TWILLEY, are
indebted to the Plaintiff in the principal sum of $43,539.44, plus interest at the rate of 7.765
percent per annum from August 3, 1994 until judgment, plus interest thereafter at the legal

rate until fully paid, and the costs of this action.




The Court further finds that the Defendant, COUNTY TREASURER, Tulsa
County, Oklahoma, has a lien on the property which is the subject matter of this action by
virtue of ad valorem taxes in the amount of $402.00, plus penalties and interest, for the year
of 1994. Said lien is superior to the interest of the Plaintiff, United States of America.

The Court further finds that the Defendant, COUNTY TREASURER, Tulsa
County, Oklahoma, has a lien on the property which is the subject matter of this action by
virtue of personal property taxes in the amount of $17.00 which became a lien on the
property as of June 25, 1993 and a lien in the amount of $17.00 which became a lien on the
property as of June 23, 1994. Said liens are inferior to the interest of the Plaintiff, United
States of America.

The Court further finds that the Defendant, STATE OF OKLAHOMA, ex rel.
OKLAHOMA TAX COMMISSION, has a lien on the property which is the subject matter of
this action by virtue of state taxes in the amount of $474.25 which became a lien on the
property as of March 22, 1993; and a lien in the amount of $211.37 which became a lien on
the property as of December 1, 1993. Said liens are inferior to the interest of the Plaintiff,
United States of America.

The Court further finds that the Defendant, BOARD OF COUNTY
COMMISSIONERS, Tulsa County, Oklahoma, claims no right, title or interest in the subject
real property.

The Court further finds that the Defendants, DWAYNE E. TWILLEY and

WENDY K. TWILLEY, are in default and have no right, title or interest in the subject real

property.




The Court further finds that pursuant to 12 U.S.C. 1710(1) there shall be no
right of redemption (including in all instances any right to possession based upon any right of
redemption) in the mortgagor or any other person subsequent to the foreclosure sale.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the
Plaintiff, the United States of America, acting on behalf of the Secretary of Housing and

Urban Development, have and recover judgment In Rem against the Defendants,

DWAYNE E. TWILLEY and WENDY K. TWILLEY, in the principal sum of $43,539.44,
plus interest at the rate of 7.765 percent per annum from August 3, 1994 until judgment,
plus interest thereafter at the current legal rate of ﬁ_ﬁé percent per annum until paid, plus
the costs of this action, plus any additional sums advanced or to be advanced or expended
during this foreclosure action by Plaintiff for taxes, insurance, abstracting, or sums for the
preservation of the subject property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, COUNTY TREASURER, Tulsa County, Oklahoma, have and recover judgment
in the amount of $402.00, plus penalties and interest, for ad valorem taxes for the year 1994,
plus the costs of this action.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, COUNTY TREASURER, Tulsa County, Oklahoma, have and recover judgment
in the amount of $34.00, plus costs and interest, for personal property taxes for the years
1992 and 1993, plus the costs of this action.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, STATE OF OKLAHOMA, ex rel. OKLAHOMA TAX COMMISSION, have and

recover judgment in rem in the amount of $685.62. plus costs and accrued and accruing

interest, for state taxes due.




IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendants, BOARD OF COUNTY COMMISSIONERS, Tulsa County, Oklahoma,
DWAYNE E. TWILLEY and WENDY K. TWILLEY, have no right, title, or interest in the
subject real property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that upon the
failure of said Defendants, DWAYNE E. TWILLEY and WENDY K. TWILLEY, to satisfy

the judgment in rem of the Plaintiff herein, an Order of Sale shall be issued to the United

States Marshal for the Northern District of Oklahoma, commanding him to advertise and sell
according to Plaintiff’s election with or without appraisement the real property involved
herein and apply the proceeds of the sale as follows:

First:

In payment of the costs of this action accrued and accruing incurred

by the Plaintiff, including the costs of sale of said real property;

Second:

In payment of Defendant, COUNTY TREASURER, Tulsa County,

Oklahoma, in the amount of $402.00, plus penalties and interest, for

ad valorem taxes which are presently due and owing on said real

property;

Third:

In payment of the judgment rendered herein in favor of the Plaintiff;

Fourth:

In payment of Defendant, STATE OF OKLAHOMA, ex rel.
OKLAHOMA TAX COMMISSION, in the amount of $474.25, plus

accrued and accruing interest and cost, for state taxes due.




Fifth:

In payment of Defendant, COUNTY TREASURER, Tulsa County,

Oklahoma, in the amount of $17.00, personal property taxes which

are currently due and owing.

Sixth:

In payment of Defendant, STATE OF OKLAHOMA, ex rel.

OKLAHOMA TAX COMMISSION, in the amount of $21 1.37, plus

accrued and accruing interest and cost, for state taxes due.

Seventh:

In payment of Defendant, COUNTY TREASURER, Tulsa County,

Oklahoma, in the amount of $17.00, personal property taxes which

are currently due and owing.

The surplus from said sale, if any, shall be deposited with the Clerk of the Court to await
further Order of the Court.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that pursuant
to 12 U.S.C. 1710(1) there shall be no right of redemption (including in all instances any
right to possession based upon any right of redemption) in the ‘mortgagor or any other person
subsequent to the foreclosure sale.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that from
and after the sale of the above-described real property, under and by virtue of this judgment
and decree, all of the Defendants and all persons claiming under them since the filing of the
Complaint, be and they are forever barred and foreclosed of any right, title, interest or claim

in or to the subject real property or any part thereof.

s/ MICHAEL BURRACE
UNITED STATES DISTRICT JUDGE




APPROVED:

STEPHEN C. LEWIS
United States Attorney

WT F. RADFORD, OB4 #IBSS
ssistant United States Attorney

3460 U.S. Courthouse
Tulsa, Oklahoma 74103
(918) 581-7463

DICK A. BLAKELEY, OBA #

Assistant District Attorney

406 Tulsa County Courthouse

Tulsa, Oklahoma 74103

(918) 596-4842

Attorney for Defendants,
County Treasurer and
Board of County Commissioners,
Tulsa County, Oklahoma

/

KIM D. ASHLEY, OBA #14175 \

Assistant General Counsel
P.O. Box 53248
Oklahoma City, Oklahoma 73152-3248
(405) 521-3141
Attorney for Defendant,
State of Oklahoma, ex rel.
Oklahoma Tax Commission

Judgment of Foreclosure
Civil Action No. 94-C-1086-BU
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IN THE UNITED STATES DISTRICT COURT FOR THE, - I I; IE 4}
NORTHERN DISTRICT OF OKLAHOMA JUL.1'71995

PATRICIA QUILLIN and RILEY

: hard M. Lawrence, G2k
QUILLIN, wife and husband, RE

S. DISTRICT CCURT
EO?THERN DISTRICT OF OKLAHOMA

Plaintiffs,

)

)

)

)

)
vs. ) Case No. 94-C-1020-BU
)
AMERICAN HOSPITAL SUPPLY )
CORP. INC., AMERICAN HEYER- )
SCHULTE, CORP., BAXTER )
IIEAL.THCARE CORPORATION, )
BAXTER INTERNATIONAL, INC., )
DOW CORNING WRIGHT CORPORATION, )
and DOW CHEMICAL COMPANY, all )
foreign corporations, )
)

)

ENTERED ON DOCKET
el 18 L

Defendaqts.

ORDER
This matter comes befcre the Court upon the motion of
Plaintiffs, Patricia Quillin and Riley Quillin, to dismiss without
prejudice their action against Defendants, Dow Corning Wright
Corporation and Dow Chemical Company, pursuant to Rule 41(a) (2),
Fed.R.Civ.P. For good cause shown, the Court finds that

Plaintiffs' motion should be granted.
Accordingly, Plaintiffs' Motion for Voluntary Dismissal of the
Above Named Dow Defendants W-thout Prejudice is hereby GRANTED.
Plaintiffs' action against Defendants, Dow Corning Wright

Corporation and Dow Chemical Companyd 1s hereby DISMISSED WITHOUT

PREJUDICE. j
ENTERED this ‘ day of Jul 1895,

MJ( s _
MICHAEL BURRAGE /
UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT FOHR
THE NORTHERN DISTRICT OF OKLAHOMA F I L E D

JUL 171935

JOE DUVALL, )
) Righard $4. Lawrence, Clerlg
) NGIREAN DITRICT OF OXATOMA
Plaintift, ) HORIHERN DISTRICT €
)
vs. ) No. 95-C-317B
)
AMERICAN PREMIER INSURANCE )
COMPANY, )
)
dant.
Defendant ) ENTEF:

pate_JdUL 18 1995
STIPULATION OF DISMISSAL WITH PREJUDICE

COME NOW the Plaintiff, Joe Duvall, by and through his attorney of record, Bryan
Smith, and the Defendant, American Premier Insurance Company, by and through its attorney
of record, David Graves, and pursuant to Rule 41 of the Federal _I_lules of Civil Procedure,
hereby dismiss the above-captioned case with prejudice. The parties would inform the Court
that this case has been settled in its entirety.

Brgoy Aok
Bryan L.Smith

201 West 5th, Suite 530
Tulsa, Oklahoma 74103-4245

ATTORNEY FOR PLAINTIFF

Jeftrey A. Glendening, OBA 11643
David G. Graves, OBA 14723




BARKLEY, RODOLF & McCARTHY
2700 Mid-Continent Tower

401 South Boston Avenue

Tulsa, Oklahoma 74103-4035

(918) 599-9991

ATTORNEYS FOR DEFENDANT



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

FILED

DATE

MARK JORDAN, )
) N LU 4
Plaintiff, ) Rich grd M, Lawrngegs
) NORTRE R msrp?(CT COU%'?"‘
Vs, ) Case No. 95-C-363B T.OF OkiARgy,
)
)
LAKE COUNTRY BEVERAGE, INC., ) ENTER 5
an Oklahoma corporation, ) e -~ e 5"‘
) Jub 14 153
)

Defendant.

JOINT DISMISSAL WITH PREJUDICE

Plaintiff, Mark Jordan, and the Defendant, Lake Country Beverage, Inc., pursuant to
Fed. R. Civ. Pro. 41(a), hereby agree to the dismissal with prejudice of this proceeding. The
District Court shall retain jurisdiction to enforce the terms of a settlement agreement. The parties

shall bear their own costs, expenses, and attorneys fees.

Respectfully submitted,

FRASIE FRASIER PRAY, WALKER, JACKMAN,
WiLLIAMSON & MARLAR

o Lol VT

By:
Stevén R. ﬁi&&7 Ran all G. Vaughan, OBA #11554
74101-0799

P.O. Box 799 900 ONEOK Plaza
Tulsa, Oklahom Tulsa, Oklahoma 74103-4218
(918) 581-5500

Attorneys for Plaintiff Attorneys for Defendant




UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA F I L E D

UNITED STATES OF AMERICA, UL 17 1995

Richard M. Lawrence, Court Clerk

Plaintiff, U.S. DISTRICT COURY

V.

JAMES N. THOMPSON and

)

)

)

)

)

) ENTL
) JUL 18 1995
)

)

)

FIRST NATIONAL BANK OF MIAMI, AT
OKLAHOMA,
Defendants. CIVIL ACTION NO. 94-C-1054-B

JUDGMENT OF FORE E

This matter comes on for consideration this / day of W [/ .
Vd

1995. The Plaintiff appears by Stephen C. Lewis, United States Attorney for the Northern
District of Oklahoma, through Phil Pinnell, Assistant United States Attorney; the Defendant,
James N. Thompson, appears pro se; and the Defendant, First National Bank of Miami,
Oklahoma, appears by its attorney James W. Thompson.

The Court being fully advised and having examined the court file finds that the
Defendant, James N, Thompson, was served with Summons and Complaint on
December 21, 1994 by the United States Deputy Marshal; and that the Defendant, First
National Bank of Miami, Oklahoma, executed a Waiver of Service of Summons on
November 23, 1994 which was filed on November 30, 1994, ‘

It appears that on February 8, 1995 the Plaintiff filed with the Court the
correspondence the Plaintiff received from the Defendant, James N. Thompson; and that the
Defendant, First National Bank of Miami, Oklahoma, filed its Answer on or about

November 29, 1994,

NORE: L e A
T heth L ATELRY

e b
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The Court further finds that this is a suit based upon certain promissory notes
and for foreclosure of security agreements securing said promissory notes upon the personal
property (chattels) described therein (except the 1979 International Truck) and which chattels
are located in Ottawa County, Oklahoma, within the Northern Judicial District of Oklahoma.

The Court further finds that the Defendant, James N, Thompson, executed

and delivered to the United States of America, acting through the Farmers Home

Administration, now known as Consolidated Farm Service Agency, the following promissory

notes.
Loan Number Original Amount Interest Rate

44-01* $90,000.00 03/23/84 10.25%

" 43-02** 32,230.00 09/25/84 5.00%
43-03%** 22,700.00 12/20/85 5.00%

|| 44-04 75,567.81 03/17/87 7.50%
43-05 24,065.19 03/17/87 4.50%
43-06 29,121.13 03/17/87 4.50%
43-07 33,770.00 06/05/87 4.50%
43-08 24.,480.00 07/27/89 4.50%

~*Loan No. 44-01 rescheduled to Loan No. 44-04 #* No. 43-02 rescheduled to Loan No. 4306
***Loan No. 43-03 rescheduled to Loan No. 43-05

‘The Court further finds that as collateral security for the payment of the
above-described notes, the Defendant, James N, Thompson, executed and delivered to the
United States of America, acting through the Farmers Home Administration, now known as
Consolidated Farm Service Agency, the following financing statements, continuation
statements and security agreements thereby creating in favor of Farmers Home
Administration, now known as Consolidated Farm Service Agency, a security interest in

certain crops, farm equipment and motor vehicles described therein.
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Jnstroment | patea | Fied | County | File Number

Financing Stmt. 03/23/84 Ottawa 828
H Continuation Stmt. 12/19/88 Ottawa 1324
Continuation Stmt. 11/29/93 Ottawa 1273 "
ﬂ Financing Stmt. _ 12/02/88 Ottawa 886533
Continuation Stmt. (9/22/93 Ottawa 886533 C
H Motor Vehicle Lien 03/23/84

Security Agreement 03/23/84
Security Agreement 03/26/85
Security Agreement 03/11/86
Il Security Agreement 03/19/87
" Security Agreement 03/29/88
“ Security Agreement 03/10/89
Agreement 02/26/90
Security Agreement 02/07/91
Agreement 02/28/92

Securi

Securi

The Court further finds that the Defendant, James N. Thompson, made
default under the terms of the aforesaid notes and security agreements by reason of his
failure to make the yearly installments due thereon, which default has continued, and that by
reason thereof the Defendant, James N. Thompson, is indebted to the Plaintiff in the
principal sum of $153,483.00, plus accrued interest in the amount of $45,732.82 as of
June 15, 1995, plus interest accruing thereafter at the rate of $24.0796 per day until
judgment, plus interest thereafter at the legal rate until fully paid, and the costs of this action
in the amount of $28.00 for service of summons and complaint.

The Court further finds that the Defendant, First National Bank of Miami,
Oklahoma, has liens on a portion of the personal property which is the subject matter of this

action in the amount of $ 11,576.60 |, as of June 20, 1995 , plus interest accruing

thereafter at the rate of 10-0 percent per annum until paid, by virtue of UCC-1 Lien No.
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213 filed in February 1990 and UCC-1 Lien No. 322 filed in March 1992 in the records of
Ottawa County, Oklahoma.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the
Plaintiff, the United States of America, acting on behalf of Consolidated Farm Service
Agency, formerly Farmers Home Administration, have and recover judgment against the
Defendant, James N. Thompson, in the principal sum of $153,483.00, plus accrued interest
in the amount of $45,732.82 as of June 15, 1995, plus interest accruing thereafter at the rate
of $24.0796 per day until judgment, plus interest thereafter at the current legal rate of

S5 percent per annum until paid, plus the costs of this action in the amount of $28.00

for service of summons and complaint, plus any additional sums advanced or to be advanced
or expended during this foreclosure action by Plaintiff for taxes, insurance, abstracting, or
sums for the preservation of the subject property and any other advances.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, First National Bank of Miami, Oklahoma, have and recover judgment in the

amount of $11,576.60 ,asof June 20, 1995, plus interest accruing thereafter at

the rate of 10.0 percent per annum until paid, by virtue of UCC-1 Lien No. 213 filed in
February 1990 and UCC-1 Lien No. 322 filed in March 1992 in the records of Ottawa
County, Oklahoma.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that upon the
failure of said Defendant, James N. Thompson, to satisfy the..money judgment of the
Plaintiff herein, an Order of Sale shall be issued to the United States Marshal for the
Northern District of Oklahoma, commanding him to advertise and sell according to Plaintiff’s
election with or without appraisement the personal property (chattels) involved herein and

apply the proceeds of the sale as follows:
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Kirst:

In payment of the costs of this action accrued and accruing
incurred by the Plaintiff, including the costs of sale of said
personal property (chattels);

Second:

In payment of the judgment rendered herein in favor of the
Plaintiff;

Third:

In payment of the judgment rendered herein in favor of the
Defendant, First National Bank of Miami, Oklahoma.

The surplus from said sale, if any, shall be deposited with the Clerk of the Court to await
further Order of the Court.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that from
and after the sale of the personal property, under and by virtue of this judgment and decree,
all of the Defendants and all persons claiming under them since the filing of the Complaint,
be and they are forever barred and foreclosed of any right, title, interest or claim in or to the

subject personal property or any part thereof.

S/ THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE

APPROVED:

STEPHEN C. LEWIS
United States Attorney

PHIL PINNELL, OBA #7169 '
Assistant United States Attorney -
3460 U.S. Courthouse

Tulsa, Oklahoma 74103
(918) 581-7463

Judgment of Foreclosure
Case No. 94-C-1054-8

PP:css
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JAMES N. THOMPSON, pro se
Route 2, Box 39

Miami, Oklahoma 74354

(918) 675-5071

Judgment of Foreclosure
Case No. 94-C-1054-B

PP:css
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AMES W. THOMPSON, OBX/#8972
f National Bank Building
2 _North Main, Suite 509

Miami, Oklahoma 74354-6335
(918) 542-3362
Attorney for Defendant,
First National Bank of Miami, Oklahoma

Judgment of Foreclosure
Case No. 94-C-1054-B

PP:css
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FILED

IN THE UNITED STATES DISTRICT COURT ’JULi , 1995

FOR THE NORTHERN DISTRICT OF OKLAHOMA

Pichard M. Lawrencs, Co

BIGLER JOE STOUFFER, et al.

)
)
Plaintiffs, )
) /
vs. ) No. 94-C-1144-B
)
STIFEL NICOLAUS AND COMPANY, )
INC., et al., )
)
)

ENTER"
orre 18 185

Defendants.

This matter comes before the Court on Defendants' motion to

dismiss for lack of subject matter jurisdiction filed on February

g, 1995. (Docket #4. )  Plaintiff has objected

Plaintiff Bigler Jobe Stouffer, a pro se inmate on death TOW,
brings this diversity action against Stifel Nicolaus Company for
conversion of certain accounts held under the Oklahoma Uniform
Transfers to Minors Act. Named as Plaintiff is Mr. Stouffer as
Trustor/Custodian for Jennifer Reese, Suzanne Reesge, Debra Reese,
and Brent Grisham, minors.! Plaintiff seeks to recover $108,000
plus costs. Defendants have moved to dismiss for lack of subject
matter jurisdiction. They argue that complete diversity is lacking
in this case where Plaintiff and at least cne of the Defendants are
citizens of the State of Oklahoma.

On March 3, 1995, Plaintiff filed a response and requested

1At the outset the Court notes that this case may present some
Rule 11 problems because Mr. Stouffer, proceeding pro se, is
seeking to represent other pro se Plaintiffs. Federal Rule of
Civil Procedure 11 states that all papers must be signed by the
party's attorney, if the party is represented by counsel, or by the
party, if he or she is not represented by an attorney.

Clerk
U8, DISTRICT coimy



appointment of counsel. On March 13, 1995, the Court denied
Plaintiff's motion for appointment of counsel and granted Plaintiff
an additional twenty days to supplement his response. Since then
Plaintiff has filed repeated motions for extension of time on the
ground that he has had no access to the law library, telephone, and
copy machine, On May 8, 1995, the Court granted Plaintiff a
twenty-day extension of time to file his final response to
Defendants' motion to dismiss and notified Plaintiff that no
further extensions of time would be granted in this case. On June
7, 1995, however, Plaintiff again requested an extension of time or
in the altern;;ive an order staying the proceedings in this case
until he can access the law Iibrary.f The Court feels thét
édditionél extensions of time will hot facilitate'the disposition
of the jurisdictional issues in this case and therefore denies
Plaintiff's June 7, 1995 motion for an extension of time.

After carefully reviewing the complaint in this case, the
Court concludes that it lacks subject matter jurisdiction as there
is no complete diversity betwsen the parties in this case. Owen
Equipment and Erection Co. v. Kroger, 437 U.S. 365, 98 S. Ct. 2396
(1978) (complete diversity is a prerequisite for diversity
jurisdiction) . 28 U.s.C. § 1332 (a)(l) confers federal
jurisdiction where the matter in controversy exceeds $50,000, and

is between citizens of different states. McMoran 0il and Gas Co.

v. KN Enerqgy, Inc., 907 F.2d4 1022, 1024 (10th Cir. 1990). While
the Plaintiff in the case at bar has alleged a claim beyond the

statutory minimum, complete diversity is not available because




Plaintiff and at least one of the named defendants, Linda Lyon, are

both citizens of the State of Oklahoma. See National Insurance

Underwriters v. Piper Aircraft Corp., 595 F.2d 546, 549 (10th Cir.

1979) (complete diversity is not available when any plaintiff is a

citizen of the same state as any defendant). But see Tuck v.

United Services Automobile Agsociation, 859 F.2d 842 {10th Cir.

1988) (unessential parties may be dismissed to find diversity for
purposes of preserving subject matter jurisdiction).

Therefore, the Court lacks diversity jurisdiction at this
time. Accordingly, Defendants' motion to dismiss (doc. #4) is
granted and this case is hereby dlsmlssed. w1thout prejudice.
Plalntlff's motlon for an exten51on of ‘time (submltted in letter

form, docket #16) is hereby, enled.

SO ORDERED THIS d/y of Q//ﬁ//// , 1995,

c%%m%

THOMAS R. BRETT, Chief Judge
UNITED STATES DISTRICT COURT




PHILLIPS EPISCOPAL HOSPITAL, INC.,

FOR THE NORTHERN DISTRICT OF OKLAHOMA F I L E

INTRUST BANK, N.A., of Wichita,
Kansas, Conservator of Ian
Angus Upchurch, a minor; and

IAN A. UPCHURCH, a minor, by and
through GEORGE F. UPCHURCH and
LORI UPCHURCH, his father and
mother, natural guardians, and
next friends; and GEORGE F.
UPCHURCH and LORI UPCHURCH,

) UL 1 7 1903
)
)
)
)
)
)
individually, ) ///
)
Plaintiffs, )
)
)
)
)
)
)
)
)
)

U.S. DISTRICT COURT

V. No. 93-C-533-B

ROBERT D. OLIVER, M.D.; ROCBERT

D. OLIVER, M.D., INC., an

Oklahoma corporation; and JANE

an Oklahoma corporation, et -
: T ' ENTE - '

. N
TR

ORDER OVERRULING MOTION FOR NEW TRIAL

Defendants.

In this alleged medical (physician and/or hospital) negligence
action the factual question presented to the jury is: Did the
minor plaintiff experience permanent brain damage from lack of
oxygen (cerebral asphyxia) during delivery due to negligence of the
physician and/or hospitai in failing to perform a timely cesarean
section; or was minor plaintiff's brain damage caused by a cerebral
event (hemorrhagic infarction) occurring in utero previous to the
mother presenting to the hospital for delivery? oOn what the Court
concludes were proper jury instructions following a fair trial,
free of error justifying a new trial, the jury rendered its verdict
for the Defendants and against the Plaintiffs. There is adequate
evidence in the record to support the fact-finders' verdict so the

Court concludes that it should be permitted to stand.

Richard M. Lawrence, Court Clerk

1/




This action was originally filed in the state court in
Washington County, Oklahoma, in 1988, and subsequently dismissed
without prejudice in March 1993. The action was refiled in this
court in June 1993, based upon diversity of citizenship. Extensive
pretrial discovery toock place over a period in excess of five years
and the subject jury trial proceeded over a period of two and one-
half weeks. The Court addresses each of Plaintiffs' contentions of-
error in support of the motion for new trial (Docket #89)
hereafter.!

The Court notes that many of Plaintiffs' assertions of error
are general in nature, lacking particularity as required by
?ed.R.Civ.P. 7(5)(1) regarding'a-motion for ﬁeW‘trial{(Fe&.R.cifJP.
59); Moore, Moore's Federal Practice 2d ed., Vol. 62; g 59.09[1)
(1995) . Where such is the case, it will be hereafter noted because
the Court finds it difficult to address post-trial amorphous
assertions of error.

1. "A. Bias and prejudice of Jjury member Julia
Vandiver against counsel for Plaintiffs which was
expressed to the court and/or its personnel but not
communicated to counsel for Plaintiffs during trial of
the case and thereby prevented Plaintiffs from moving to
have the juror excused for cause."

This asserted error is in violation of Local Rule 47.2 which

states:

'The Court notes Plaintiffs cited no legal authority in
support of their motion for new trial filed on June 8, 1995.




"No person shall communicate with any Jjuror
concerning said juror's service in any trial
prior to the juror's discharge from the case.
Upon discharge from service, each juror is
free to discuss, or refuse to discuss, said
juror's service with any person if juror so
desires. Attorneys who are officers of this
court and those acting on behalf of such
attorneys are prohibited from approaching
jurors in any manner at any time concerning
said juror's service, except on leave of
court upon a showing of good cause."

Fed.R.Evid. 606(b) (1995) states in pertinent part:

"[A] juror may not testify as to any matter
or statement occurring during the course of
the jury's deliberations or to the effect of
anything upon that or any other juror's mind
or emotions as influencing the juror to
assent to or dissent from the verdict or
indictment or concerning the juror's mental
‘processes in c¢onnection therewith... Nor may
a juror's affidavit or evidence of any statement
by the juror concerning a matter about which
the juror would be precluded from testifying
be received for these purposes.”

Following the trial, and without approval of the court,
Plaintiffs' counsel's employee, a law student who sat with counsel
throughout the trial, communicated with various jurors about the
trial. An affidavit of Plaintiffs' counsel's employee and
affidavits of some of the jurors is submitted in support of
Plaintiffs' motion. The subject of the affidavit is that a
particular juror expressed to the bailiff during trial that
Plaintiffs' lead counsel stared at her.

This subject is particularly interesting in view of an early
trial objection and record made by Defendants' counsel immediately
prior to the noon recess on May 9, 1995. Plaintiff's counsel often

during the trial would leave the podium and stand near the witness



on thelstand to question about a particular exhibit. This placed
Plaintiffs' counsel rather close to the jury box. Defendants'
counsel, out of the hearing of the jury, objected, stating that
Plaintiffs' counsel was getting physically too close to the jury
and then looking directly at the juror. The Court overruled
Defendants' objection but admonished all counsel to remain near the
podium when questioning witnesses unless there was a genuine need
to approach the witness. The Court also stated that all counsel
were free to look a juror in the eye during the trial if they so
chose. Obviously, if overdone by counsel, such might be unsettling
to a juror. The Court did note during trial that often counsel for
Plalntlffs when questlonlng a w1tness on the stand would look not
at the witness. but at the jury or a juror when asklng the question.
This is simply an attorney trial communication technique or style
that may or may not achieve its intended purpose. Thus, the Court,
following an objection by Defendants' counsel, had already made a
record on the subject of Plaintiffs' counsel staring at jurors, and
overruled Defendants' objection.

The Court of Appeals of the Tenth Circuit has stated that
district courts are granted wide discretion to restrict attorneys
or persons acting on their behalf concerning juror contact in order
to shield jurors from post-trial "fishing expeditions" by losing
attorneys. It is a matter of the district court balancing the
losing party's right to an impartial jury against the risk of juror

harassment and jury tampering. Journal Publishing Co. v. Mechen,
801 F.2d 1233, 1236 (10th Cir. 1986); Green Construction Co.




Kansas Power & Light Co., 1 F.3d 1005 (10th Cir. 1993). Seealso,

Tanner v. United States, 483 vU.S. 107, 126-127, 107 S.Ct. 2739,
2750-2751, 97 L.Ed.2d 90 (1987); and Delvaux v. Ford Motor Co., 764
F.2d 469, 471-472 (7th cir. 1985).

Plaintiffs' counsel's effort to explain away or justify the
violation of Local Rule 47.2 is clearly disingenuous. Defendants
cite considerable authority that a juror's affidavit or testimony
is incompetent to prove any matter that is inherent in the jury
process of arriving at its verdict. 1In this civil action there
were seven deliberating jurors. Further, Plaintiffs' claim of
juror bias and prejudice against counsel for Plaintiffs is not
supported by thé fécord;r.The affidavit of juéo; Vaﬁdivef‘did not
expréss.any prejudice aQaiﬁét‘Plaiﬁtiffs' attornéy but onlyvﬁeiﬁg
made ill at ease because Plaintiffs' counsel stared at her. Such
does not indicate that the juror was prejudiced in her reception of
the evidence or ultimate decision. Neither does the record reflect
that any juror violated the admonition of the court not to discuss
the merits of the case prior to deliberations.

For the reasons stated above, and/or Plaintiffs' counsel's
employee's violation of Local Rule 47.2 in communicating with the
jurors, Plaintiff's ground of error 1.A. is hereby OVERRULED. The
Court notes Defendants have scught no sanctions against Plaintiffs®
“counsel or the employee for violation of Local Rule 47.2.

1. "B. Time 1limitations/restrictions placed upon

Plaintiffs during their case-in-chief."

The Court is vested with broad discretion under Fed.R.Evid.



611 (1995), to control the "mode and order of interrogating
witnesses so as to avoid needless consumption of time.® In
pretrial conferences the Court advised counsel the case should not
require in excess of two trial weeks to complete. The Court
originally stated that Plaintiffs would be allotted five days to
put on their case-in-chief and the Defendants would be allowed four
days to put on their case-in-chief. During trial the Court, at
request of Plaintiffs' counsel, extended Plaintiffs' case-in-chief
ultimately to seven trial days. The Defendants introduced their
defense in three and one-half trial days. The entire jury trial
took place over two and one-half trial weeks and the Court
concludes that each side. was dranted. reasonable time for
presentation 6f the evidence both on direct examination and cross-
examination. The Court believes it properly exercised its
discretion in this regard. It is noted that Plaintiffs' ground of
error in this regard is not particularized concerning any evidence
or witness. Rule 7(b), Fed.E.Civ.P.

1. "C. Improper and incorrect comments on the evidence

by the Court in the presence of the jury."

The Court is unable to respond to this general objection since
Plaintiffs do not specify the "improper and incorrect comments on
the evidence by the Court." However, the Court's familiarity with
the record is such that no such statements were made by the Court
that, when taken in context, would qualify to support this asserted

error. Rule 7(b), Fed.R.Civ.P.



1. "D. Improper conduct of the Court toward counsel
for Plaintiffs during trial and in the presence of the
Jjury."

This assertion of error by Plaintiffs lacks specificity so the
Court is at a loss to respond, except to say that the Court is
unaware of any such improper conduct and sincerely believes there
was none. Rule 7(b), Fed.R.Civ.P.

1. "E. Improper refusal by the Court to strike the
testimony of certain defense witnesses after it was shown
that the rule of sequestration had been violated by
defense counsel in preparing those witnesses for trial
or, in the aiternative, improﬁer refusal to instruct the
jury +to consider the violation of the rule of
sequestration when weighing the evidence and considering
the credibility of the witnesses."

By this assertion of error, again Plaintiffs have chosen a
general approach, not specifying the witness or evidence to which
they refer. At the outset of the trial, when Fed.R.Evid. 615 was
invoked, the Court provided counsel a handout identified as Court's
Exhibit No. 1. This exhibit explained to counsel the parameters of
rule 615 for the purposes of the trial. 1In the context of Court's
Exhibit No. 1, counsel were directed to comply with the rule and
provide the explanation of Court's Exhibit No. 1 to the various
witnesses for compliance. The record will reveal there were no
violations of Fed.R.Evid. 615 that would justify striking the

testimony of any defense witness or instructing the jury as counsel



requests in the ground of error. Further, the Court noted that
during the trial Plaintiffs' counsel often in examining a witness
would advise the witness as to what a previous witness had already
testified. Any violation of Rule 615 during the trial did not
justify the grant of a new trial or Plaintiffs' requested relief.

1. "F. Refusal of the Court to allow Plaintiffs to add

Sharon Byrd, M.D. as a witness for Plaintiffs prior to
trial and refusal of the Court to allow Plaintiffs to
call Shareon Byrd, M.D. as a rebuttal witness during
trial.m™

This matter was properly and adequately addressed by the trial
court‘g dfder of Februéry_G, 1§95, which will nét be repeated'here.
In the context of the‘fecora made before trial and the faét that
Dr. Byrd's proposed testimony was not proper rebuttal testimony but
evidence-in-chief, Plaintiffs' assertion of error is without merit.

1. "G. Improper refusal of the Court to instruct or

admonish Jjury not to consider improper dquestions of
defense counsel and the answers of the witness, if
given."

The Court is unable to respond to this general ground of error
because it does not know the “improper gquestions" to which
Plaintiffs allude. Rule 7(b), Fed.R.Civ.P.

1. "H. Improper refusal of the Court to allow

Plaintiffs' counsel to conduct redirect examination of
Dr. Gilmarten and specifically to allow a deposition

guestion and answer to be read in context when same had



been read out of context in cross-examination by defense
counsel,"

The Court permitted direct, cross, redirect and recross
examination of Dr. Gilmarten and then concluded under Fed.R.Evid.
611 that re-redirect by Plaintiffs' counsel was not justified.

2. "A. Violations by defense counsel of Orders in

Limine concerning the previous abortion of Plaintiff,
Lori Upchurch, previous malpractice suits against the
Defendant Dr. Oliver and asking jury to find Defendant
Dr. Oliver 'not guilty' of negligence or to 'exonerate!
him."

The subject of afvoluhtary:aﬁprtion.by Mrs. Upchurch waé nevef:-
men&ioned ﬁo tﬁe jury. Plaintiffs' witness did teétify ¢oncerning
facts already in evidence and before the Jjury in the form of a
medical record (PX-1) which stated, "Para 1 Gravida III."
Witnesses explained this meant Mrs. Upchurch had had three prior

pregnancies with one delivery. There was no vioclation of the in
limine order that Defendants would not be permitted to mention Mrs.

Upchurch's previous voluntary abortion. The Court further
concludes there was no error justifying a new trial concerning
previous malpractice suits against the Defendant Dr. Oliver or in
argument requesting the jury to find the Defendant Dr. Oliver "not

guilty" of negligence or to "exonerate" him.
2. “B. Repeated asking of improper guestions by
defense counsel causing counsel for Plaintiffs to object

and thereby emphasize gquestion and answer, if given."

S



In this ground of error Plaintiffs do not allude to specific

"improper guestions by defense counsel," and the Court is aware of

none that would support granting of a new trial. Rule 7(b),
Fed.R.Civ.P.
2. "C. Improper statements of law by defense counsel

during opening statement."

This general objection of "improper statements of law by
defense counsel" makes it difficult for the Court te¢ respond
because the Court is not aware of any such improper statements that
would support the granting of a new trial. Rule 7(b), Fed.R.Civ.P.

2. "D. Improper statements of law by defense counsel
dﬂring.closing argumehts." |

‘See 2.C. - '

2. "E. Improper comments to jury by defense counsel
that Plaintiffs' counsel have 'sued a great many doctors
and hospitals around here.'™

When examined 1in appropriate context, such was not error
justifying the grant of a new trial. Plaintiffs' counsel in cross-
examining Dr. Paul McQuillen suggested that Dr. McQuillen acted
improperly when he responded to Plaintiffs' counsel's request for
an interview by first calling Defendants' counsel. Defendants'
counsel responded that it was a natural reaction for Dr. McQuillen
to contact counsel for the hospital when approached in an alleged
multimillion dollar malpractice action by an attorney known to
specialize in Plaintiffs' medical malpractice cases. It was

Plaintiffs' counsel that opened the subject, making Defendants'’

10



counsel's response appropriate.

3. "A. Failure of juror Vandiver to follow Court's
instructions not to discuss case with other jurors prior
to its submission to the jury."

See the Court's discussion concerning 1.A. above.

3. "B. Failure of juror Vandiver to advise Court that
her bias against counsel for Plaintiff had become such
that she could not render a fair and impartial verdict."

See the Court's discussion concerning 1.A. above.

4. "A. Plaintiffs adopt their grounds for new trial as
stated in items 2 A-E above as fully as if repeated
hérein." . .

See‘thé'Court's diécussion.in paragfébhs 2.A/E above.'

5. "A. Statement of witness Dr. Bennett that plaintiff
Lori Upchurch had had a miscarriage which was false, and
repeated references to the fact that plaintiff Lori
Upchurch had been pregnant three times after having been
instructed not to mention the fact that she had had an
abortion and it was in evidence that she had only
delivered two children."

See the Court's discussion of 2.A. above.

6. "Newly discovered information which plaintiffs could
not have known at trial." |

See the Court's discussion of 1.A. and 3.A.~-B. as stated

above.

7. "Errors of law occurring at the trial and excepted

11



to by plaintiffs:

A. Plaintiffs adopt all grounds for new trial
previocusly stated in this motion as fully as if repeated
herein."

See the Court's discussion above.

7. "B. Error of law by the Court in refusing to allow

plaintiffs to conform the pleadings to the evidence."

See the Court's discussion of 7.C. below.

7. "C. Error of law by the Court in refusing to submit

instructions on the issue of Informed Consent."

This action was initially filgd in the Washington County,
Oklahoma state court in June 1988, absent any claim regérdiné
"informed cdnéen£.' Thé action was refiled in this.court;in June
1993, again without any allegation concerning informed consent.
Thus, over the seven-year period this action was pending, both in
the state and federal court, there was no issue of informed
consent. Neither was the issue of informed consent an issue raised
in the pretrial order. Oklahoma law provides that the doctrine of
informed consent must be both pled and proven by the plaintiff.
Scott v. Bradford, 606 P.2d 554 (Okl. 1979). Fed.R.Civ.P.
16(e) (1995) specifically provides for the finality of the pretrial
order, stating:

"After any conference held pursuant to this
rule, an order shall be entered reciting the
action taken. This order shall control the
subsequent course of the action unless
modified by a subsequent order. The order
following the final pre-trial conference shall
be modified only to prevent manifest
injustice."

12



Local Rule 16.2(D) (10) (1995) further reflects the finality of
a pretrial order as it requires a statement in the pretrial order
that "the pretrial order shall supersede the pleadings and govern
the trial of the case, unless departure therefrom is permitted by
the Court in the interest of justice." The Court thinks it acted
properly in refusing Plaintiffs' request to belatedly inject the
doctrine of informed consent into the case by way of conforming the
pleadings to the asserted evidence. It would have been unfair to
the Defendants' to permit the requested informed consent amendment
mid-trial.

7. "D. Error of law by the Court in refusing to direct

a verdict 6n Informed Consent." B

See 7.6. above.

7. "E. Error of law by the Court in admitting the
labor and delivery records of Lori Upchurch with respect
to the delivery of Joshua Cosby and the medical reports
of Joshua Cosby."

The Court allowed introduction of various excerpts of the
delivery record of Joshua Cosby, the older sibling of the minor
Plaintiff, Ian Upchurch. This medical record (DX-9) of Joshua
Cosby reflected that in Mrs. Upchurch's first delivery, which was
accomplished vaginally, there was meconium stained amniotic fluid
(fetal bowel movement). The Plaintiffs herein were asserting that
the presence of meconium stained amniotic fluid during the labor of
Ian Upchurch necessitated delivery by cesarean section. The fact

of the meconium staining in the amniotic fluid of Mrs. Upchurch's

13




first child, which was delivered vaginally, was said to be relevant
by defense expert, Dr. Ken Nieswander, and was.relied upon in
expressing his expert opinion that approximately twenty percent of
vaginal deliveries reveal meconium staining. The Court's decision
in this regard was proper and not an abuse of discretion.
Fed.R.Evid. 703. The Court, pursuant to Plaintiffs' request, did
require portions of the older sibling's birth record that revealed
convulsions be redacted as not relevant herein.

7. "Error of law by the Court in allowing witnesses not
designated as expert witnesses,‘to express opinions on
the ultimate issue of the case, i.e. whether the
defendants were_negligent and causation.". '

Becéuse of the general nature éf this asserted ground of

error, the Court finds it difficult to respond. Plaintiffs fail to
mention a specific witness or witnesses. Suffice it to say that
some of the physicians who appeared as a witness in the case were
also percipient witnesses in that they were actually involved in
the events as opposed to being exclusively an expert witness
reviewing the evidence after the fact. In such instances, the
physician percipient witness was also functioning as an expert.

7. "G. Error of law by the Court in giving improper
and defense weighted instructions to the jury, including
but not limited to, the instruction, 'no presumption of
negligence, '"

The Court believes when the instructions are read as a whole

the jury was instructed properly on the law of the case, including
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the instruction captioned "“No Presumption of Negligence."
Plaintiffs' general assertion of error is improper because it is
lacking in specificity. In the context of motions for a new trial
grounds must be stated with sufficient specificity to put the
opposing party on notice as to the reasons put forward for the
granting of a new trial. Harkins v. Ford Motor Co., C.A.Pa. 1970,

437 F.2ad 276; Rule 7(b), and Rule 51, Fed.R.Civ.P.

7. “H. Error of law by the Court in allowing the
admission of defense exhibit not previously listed or
exchanged -- the radiology log boock."

‘The Court concludes that the radlology log book (DX-101) was
properly admltted as a defense exhibit 'in the case. Plaintiffs'
counsel asserted and argued that there existed an ultrasound x-ray
document that was later missing. Mid-trial, defense counsel was
notified for the first time that the St. Francis Hospital of Tulsa,
Oklahoma had a log book record which would reflect all ultrasounds
taken of the minor Plaintiff during his hospitalization there. Soon
after Defendants' counsel learned that St. Francis Hospital had
such a document it was made known to Plaintiffs' counsel and the
Court concluded that such in the interest of justice was admissible
as an exhibit to clarify the issue and shed light on how many
ultrasounds were taken of the minor Plaintiff during his stay at
the St. Francis Hospital. The Plaintiffs were not prejudiced by
the admission of such radiological log book and had it available to

cross-examine the sponsoring witnesses.
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7. wI. Error of law by the Court in allowing the
defendants to misuse an exhibit which had been designated
for use as impeachment only -- Hester exhibit."

The Court is unaware of any misuse of such an exhibit and
because of the general nature of the asserted ground of error, the
Court is unable to respond further. Rule 7(b), Fed.R.Civ.P.

7. "g. Error of 1law by the Court in allowing
defendants to misuse deposition testimony when the
depositions were not in evidence and/or the witnesses
were available to teétify at the trial including, but not
limited to, the depositions of Dr. Hauger and Dr.

' évoboda.ﬁ |

Because of thé genéral naturé af this contended ground of
error, the Court finds it difficult to respond. Based upon the
concept of Fed.R.Evid. 703, various expert witnesses from time to
time stated they had reviewed various depositions relative to
expressing their expert opinion. Plaintiffs' counsel actually read
at trial the entire deposition testimony of Dr. Hauger. The Court
concludes this asserted ground of error does not justify the
granting of a new trial because there was no misuse of such
deposition testimony.

7. "K. Error of law in refusing to admit an article
written by Dr. Barnes as evidence and refusal to submit
same to jury for consideration during deliberations.”

The Court's ruling regarding admission of medical literature

as exhibits, including such article by Dr. Barnes, was appropriate
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and consistently applied in keeping with the Federal Rules of
Evidence and particularly Fed.R.Evid. 803(18).

In conclusion, the Court Vdetermines that each party herein
received a fair trial and no error exists warranting the grant of
a new trial. Plaintiffs' motion for a new trial is therefore

OVERRULED.

i/ %

IT IS SO ORDERED this _z// day of July, 1995.

THOMAS R. BRETT =
UNITED STATES DISTRICT JUDGE
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o UNITED STATES DISTRICT COURT FOR THE F I L E D
NORTHERN DISTRICT OF OKLAHOMA _
UL 5 7 1995

GOLDIE L. MASTERS, )
) Pichard M. Lawrence, Court Clerk
PLAINTIFF ) U.S. DISTRICT COURT
»
)
vSs. ) CASE No. 94-C-1085-B
)
SHIRLEY S. CHATER, )
Commissioner of the Social )
Security Administration, )
)
DEFENDANT. ) ENTERL:. -
JUL 18 1995
ORDER

Upon the motion of the defendant Lommxssmner of the Soc1al Security Adm1mstrat10n
by Stephen C. Lew1s Umted States Attorney of: the Northern District of Oklahoma, through_

—_— Peter Bernhardt, Assistant United States Attorney,‘ and for good cause shown, it is hereby
ORDERED that this case be remanded to the Commissioner for further development of the

adminisirative record. %

DATED tis /7 “aayot __Clyfry 199, e
o7

HOMAS R. BRETT
UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT FOR THER' ] I, R
NORTHERN DISTRICT OF OKLAHOMA r/
UL 1 7 1995 1

BANT BRYAN BAIRD, ) .
) ichard M. Lawrence, Coy Clerk
Plaintiff, ) U.S. DISTRICT COURT
)
v. ) Case No. 95-C-259-B /
)
STANLEY GLANZ, TULSA COUNTY )
SHERIFF, et al., )
)
Defendants. ) EMNTTRL
3 8 1995
ORDER DATE

The court has for consideration the Report and Recommendation of the Magistrate

Judge filed June 16, 1995 in which the Magistrate Judge recommended that the Motlons

to Dismiss by Defendants Russell Lewis and Stanley Glanz (Docket #5 and #1 1) should
be granted and the Request for the Production, Inspection, and Copying of Documents
(Docket #8) should be denied. No exceptions or objections have been filed and the time
for filing such exceptions or objections has expired.

After careful consideration of the record and the issues, the court has concluded that
the Report and Recommendation of the Magistrate Judge should be and hereby is affirmed.

IT IS THEREFORE ORDERED that the Motions to Dismiss by Defendants Russell
Lewis and Stanley Glanz (Docket #5 and #11) are granted, and the Request for the

Production, Inspection, and Copying of Documents (Docket #8) is denied.

Dated this / Z day of j?/p/% , 1995,

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE

s:Baird/Glanz




7001-1 IN THE UNITED STATES DISTRICT COURT ™ I L E )
FOR THE NORTHERN DISTRICT OF OKLAHOMA-'

JUL 1710935

MILES I. FIDLER, )
) Rictard M. Lawrenca, Clark
. . [N S UR
Plaintiff, ; Ko DATRICT 0 AELHD"
Vs. ) No. 91-C-901-Bu
)
THE EQUITABLE LIFE ASSURANCE ) ENTOOED O Cimﬁf
SOCIETY OF THE UNITED STATES, ) s L 1§ A8
) HOEES B
Defendant. )
ORDER
, N
Now on this /7 ‘day of OW , 1995, comes on for

7
consideration before this Court the Joint Mogon to Remand of Plaintiff and Defendant.

Said Joint Motion being well taken, this case is now remanded to the District Court

of Tulsa County for further proceedings.

8/ MICHAEL BURRAGE

HONORABLE MICHAEL BURRAGE
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT  ENTERED ON DOCKET
FOR THE NORTHERN DISTRICT OF OKLAHOMA pre UL 18 1885
M—-—.—__‘

FILED

B. N. SPRADLING, B. C. DOW,
J. D. FELLINGER, L. M. LAMB,

ROBERT L. McCLARY, PHILIP JUL 17 1995
MORGANS, EDGAR LEON WILSON, Richard M. Lawrence, Clark
E. L. COOK, D. R. GRANT, U. S. DISTRICT Coyasr

HORTHERI? DISTRICT oF SRt
E. L. SIMPSON, THOMAS E. ONTatoN

HOLLAND, ROBERTE. NANTZ,

BILLY JOE GEIER, KEN LORTON,

and BILLY J. RICHARDSON,
Plaintiffs,

vs,

. No. 92-C-414 E

THE CITY OF TULSA, OKLAHOMA,
4 municipal corporation,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Defendant.

JUDGMENT

The Court has previously entered findings of fact and conclusions of law, in
Orders dated January 27, 1995 and April 24, 1995, which are incorporated by reference.
All issues concerning liability and damages have been resolved, and plaintiffs are entitled
to an entry of Judgment in their favor. The parties have agreed that prejudgment
interest should be awarded on the principal amount of $333,881.46. The Court reserves
consideration of awarding attorney fees and costs.

IT IS THERFORE, ORDERED, ADJUDGED AND DECREED by the Court that

plaintiffs should be, and hereby are, granted Judgment in their favor and against the

#*




defendant, in the amountl of Three Hundred Seventy-Nine Thousand, Four Hundred
seventy-seven dollars and forty-seven cents ($379,477.47), which includes prejudgment
interest. That prejudgment interest has been calculated as shown in Exhibit A attached
hereto. This amount is to be awarded to the plaintiffs as a group, and this judgment
does not purport to award any specific amount to each individual plaintiff.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED by the Court that
post judgment interest should accrue at an annual percentage rate of _6‘5;258%&

-7 Ol
[T IS SO ORDERED this /7 “day of 259, 1995.

JAMES O. ELLISON, SENIOR JUDGE
D STATES DISTRICT COURT

APPROVED AS TO FORM:

Donald M. Bingham
Attomney for Plaintiffs

Charles R. Fisher
Attorney for Defendant
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EXHIBIT A
Atend of Annual
Year® IntRate™  Principal Interest P+l
One 5.24%  $333,881.46 $17,495.39  $351,376.85
Two 5.24% $18,412.15  $369,789.00
2172 5.24% $9,688.47  $379.477.47

* As an altemative to the complexity of identifying the amount of principal that
accumulated each month and compounding interest thereon, the parties have
agreed to compound interest annually on the entire amount, beginning halfway
through the five-year period during which the judgment accumulated.

** Average of federal postljudgment interest rates beginning 5/3/90 and ending 3/30/95



IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF ORLAHOMA Y/
Q@wmy 4 %y
CLAIR MAXINE RODMAN, UsF by, @/
ST,
Plaintiff, CT 6 Soury
V.

DONNA E. SHALALA,

Secretary of HHS, ENTERED ON DOCKET

Jul 17 1995

Defendant.
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DATE

ORDETR

Before the Court for consideration is the Report and
Recommendation of the United States Magistrate Judge.

In accordance with 28 U S5.C. § 636(b) and Fed R. Civ. P.
72(b) any objectlons to the Report and Recommendatlon must be
filed within ten (10) days of the receipt of the report. The time
for filing objections to the Report and Recommendation has expired,
and no objections have been filed.

Based on a review of the Report and Recommendation of the
Magistrate Judge, the Court hereby adopts the Report and
Recommendation (docket #16) reversing the Secretary's decision
partially denying benefits. Benefits should be awarded as of April
le, 1991.

IT IS SO ORDERED.

/
This /#7%day of Jeresr . 1995,

Oy e

y/
svén Erik Holnles
United States District Judge




F I E E
IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF OKLAHOMA Ry UL 1 4 1995
< ard g
u &dﬁj,tsawr Bno,

TRERD

D

C. PHILIP THOLEN,
Plaintiff,

Case No. 95-C-157-H

ENTERED ON DOCKET
pare_ i 11 W

KELLEY OIL & GAS CORPORATION,
individually and as managing
general partner of Kelley Oil &

Gas Partners, Ltd.

T vt vt g Nt vt ot et it o

Defendants.
ORDER OF DISMISSAL
On consideration of Plaintiff C. Philip Tholen’s Notice of Dismissal, issued pursuant
to Fed. R. Civ. P. Rule 41{a)(1), it is

ORDERED that the above-captioned action is dismissed, without prejudice.

S/ SVEN ERIK HOLMES

Hon. Sven Erik Holmes
Judge, Federal District Court
Northern District of Oklahoma

[7-11-95]debivkp\tholen.ord



IN THE UNITED STATES DISTRICT COQURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA )

LEVA EDWARD MCKINNEY,

Plaintiff,

V. Case No. 94-CV-0710-H

PHILLIP M. OWEN and the
UNITED STATES POSTAL SERVICE,
Defendants.

ENTERED ON DOCKSET
g
pare L 1T

Mt St et st M M St T

CRDER

This matter comes before the Court on a Motion for Summary
Judgment by Defendants Phillip M. Owen ("Owen")} and the United
Stateg Postal Sexvice (the "Postal Seryice"). -

Defendants moved for éumma%y;"judgment ‘on March 28, #995;.
Plaintiff has failed to respond to Defendants' Motion. Under Local
Rule 56.1(B) of the Northern District of Oklahoma, "[alll material
tacts set forth in the statement of the movant shall be deemed
admitted for the purpose of summary judgment unless specifically
controverted by the statement of the opposing party." Thus, the
facts set out in Defendants' brief are deemed adwmitted, and no
dispute of genuine material fact remains.

Plaintiff Leva McKinney ("McKinney") began his Postal Service
employment on May 14, 1977 and worked as a letter carrier.
Plaintiff was arrested on May 14, 1993 and subsequently charged
with two counts of feloniously pointing a weapon. As a consegquence
of this arrest, Plaintiff was issued a notice dated June 2, 1993
proposing to suspend him indefinitely from Postal Service
employment. By letter dated June 15, 1993, Plaintiff was issued a

letter of decision, indefinitely suspending his Postal Service



employment, effective June 16, 1993, pending disposition of the
criminal charges.!

On July 22, 1994, more than one year after being placed on
indefinite suspension, Plaintiff filed this lawsuit asserting
various claims regarding reinstatement of medical coverage?,
restoration of sick leave, return of personal property, and
completion of injury compensation claim forms. Plaintiff's union
has never filed a grievance on his behalf regarding any of these
employment related claims contained in this lawsuit. Moreover,
Plaintiff has never attempted to file a grievance regarding the
claims asserted in this lawsuit.

Summary Jjudgment is éppropriate ﬁherefﬁthere'is-no gehufne

issue as to any material fact," Celotex Corp. V. Catrett, 477 U.S.

317, 322 (1986); Windon Third ©il & Gas Drilling Partnership v.

Federal Deposit Insurance Corp., 805 F.2d 342, 345 (10th Cir.

1986), cert. denied, 480 U.S. 947 (1987), and “"the moving party is
entitled to judgment as a matter of law," Fed. R. Civ. P. 56(c).

In Celotex, the Supreme Court stated:

! Plaintiff was removed from Postal Service employment,

effective March 10, 1995, after he pled nolo contendere to the
criminal charges against him and was placed on five vears
probation.

2 The first page of the attachments to Plaintiff's
complaint marked "Part A Medical Coverage, Supporting
Documentation", is a notification from the Office of Personnel

Management that Plaintiff's health benefits coverage was being
terminated in compliance with section 524.74 (d) of the Employee and
Labor Relations Manual because Plaintiff had been in a nonduty
status for 365 days. As stated earlier, Plaintiff was in a nonduty
status pending disposition of his criminal charges.

-2-



ftlhe plain language of Rule 56 (c¢) mandates the entry of

summary judgment, after adequate time for discovery and

upon motion, against a party who fails to make a showing
sufficient to establish the existence of an element
essential to that party's case, and on which that party

will bear the burden of proof at trial.

477 U.S5. at 322.

A party opposing a properly supported motion for summary
judgment must offer evidence, in admissible form, of specific
facts, Fed. R. Civ. P. 56(e}, sufficient to raise a "genuine issue
of material fact." Anderson v. Liberty Lobby, Inc., 477 U.S. 242,
248 (1986). In Anderson, the Supreme Court stated:

[tlhe mere existence of a scintilla of evidence in

support of the plaintiff's position will be insufficient;

there must be evidence on which the jury could reasonably

find for the plaintiff: . ' ' : '

477 U.S. at 252. Thuis, to aefeat a summary judgment motion, the

nonmovant "must do more than simply show that there is some

metaphysical doubt as to the material facts."™ Matsushita Elec.

Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 585-86 (1986). In

its review, the Court construes the record in the 1light most
favorable to the party oppcsing summary judgment. Boren v,

Southwestern Bell Tel. Co., 933 F.2d 891, 892 (10th Cir. 1991). 1In

this case, because Plaintiff failed to respond to Defendants'
Motion, all material facts set out by Defendants are deemed
admitted.

Defendants assert that they are entitled to judgment as a
matter of law because this Court lacks subject matter jurisdiction
over the instant lawsuit. In his complaint, Plaintiff alleges that

Title 28 U.S.C. § 1339 {giving district courts original
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jurisdiction of any civil action arising under any Act of Congress
relating to the United States Postal Service) is the basis for
jurisdiction of his lawsuit. However, this statute is not an

independent Jjurisdictional basis for a lawsuit. See, e.g.,

O'Connor v. Yezukevicz, 589 F.2d 16, 18-19 (lst Cir. 1978)

(upholding dismissal of complaint for lack of subject matter
jurisdiction where Plaintiff grounded complaint on 28 U.S.C. §

1339); see_also Unicover Corp. v. United States Postal Serv., B85S

F. Supp. 1437, 1442-43 (D. Wyo. 1994).
The Court is mindful that pro se pleadings are held to "less

stringent standards than formal pleadings drafted by lawyers."

Haines % .- Kerner, 404 U.S. 519, 520 (1972}. Howeﬁer,'even if Ehe
Céurt'wéfe to allow Plaintiff té amend his complaint to.includé'the
correct jurisdictional basis, his complaint would still be subject
to dismissal for failure to comply with the prerequisites of the
new statute. Plaintiff's claim indisputably relates to the terms
and conditions of his employment. Title 39 U.S.C. § 1208(b) vests
the district court with subject matter jurisdiction over "[s]uits
for violations of contracts between the Postal Service and a labor
organization representing Postal Service employees . . . ." Before
Plaintiff may maintain a cause of action under this statute, he
must have exhausted the remedies available to him under the
grievance-arbitration process set out in the applicable collective

bargaining agreement. See Hines v. Anchor Motor Freight, Inc., 424

U.S. 554, 563 (1976).



Here, Plaintiff does not allege that he utilized the grievance
process to address his claims. Moreover, the Postal Service has no
record of Plaintiff or the union filing a grievance regarding any
of the claims raised in his lawsuit. Accordingly, he is prohibited
from bringing his various claims before the Court because he has
failed to exhaust the remedies afforded by the grievance process.

See, e.g., Kaiser v. United States Postal Serv., 508 F.2d 47, 49

(6th Cir. 1990) ("It is well settlad that a plaintiff must exhaust
contract remedies before seeking review in district court."), cert.
denied, 498 U.S. 1025 (1991).

Defendants' Motion for Summary Judgment (Docket # 8) is hereby
granted..

IT IS SO QORDERED.

This /ﬁ d day of Qa:z_, 1995,

YR 2%,

Sven Erik Holmes
United States District Judge




UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,

Plaintiff, ﬁ;’ Il L E
5 B
SCOTT EDMISTON aka Scott J. R"c”fjd 1 Lo

Edmiston; STACEY EDMISTON:; STATR:
OF OKLAHOMA, ex rel. OKLAHOMA
TAX COMMISSION; SERVICE
COLLECTION ASSOCIATION, INC.:
COUNTY TREASURER, Tulsa County,
Oklahoma; BOARD OF COUNTY
COMMISSIONERS, Tulsa County,

Civil Case No. 95-C 291H

=

Oklahoma, ENTERED ON DOCKET
JL 17 1998

Defendants. DATE

e i e i g i e i i S

JUDGMENT OF FORECLOSURE

This matter comes on for consideration this _/i /Aday of g?é%‘g ,
1995. The Plaintiff appears by Stephen C. Lewis, United States Attorney for the Northern
District of Oklahoma, through Loretta F. Radford, Assistant United States Attorney; the
Defendants, COUNTY TREASURER, Tulsa County, Oklahoma, and BOARD OF COUNTY
COMMISSIONERS, Tulsa County, Oklahoma, appear by Dick A. Blakeley, Assistant
District Attorney, Tulsa County, Oklahoma; the Defendant, SERVICE COLLECTION
ASSOCIATION, INC., appears by it Attorney Fred A. Pottorf, the Defendant, STATE OF
OKLAHOMA, ex rel. OKLAHOMA TAX COMMISSION, appears through Kim D. Ashley,
Assistant General Counsel, and the Defendants, SCOTT EDMISTON aka Scott J. Edmiston
and STACEY EDMISTON, appear not, but make default.

The Court being fully advised and having examined the court file finds that the

Defendant, SCOTT EDMISTON aka Scott J. Edmiston, signed a Waiver of Summons on




April 24, 1995; that the Defendant, STACEY EDMISTON , signed a Waiver of Summons on
April 24, 1995; that the Defendant, STATE OF OKLAHOMA, ex rel. OKLAHOMA TAX
COMMISSION, was served a copy of Summons and Complaint on March 30, 1995, by
Certified Mail; that Defendant, SERVICE COLLECTION ASSOCIATION, INC., signed a
Waiver of Summons on April 3, 1995.

It appears that the Defendants, COUNTY TREASURER, Tulsa County,
Oklahoma, and BOARD OF COUNTY COMMISSIONERS, Tulsa County, Oklahoma, filed
their Answers on April 11, 1995; that the Defendant, STATE OF OKLAHOMA, ex rel.
OKLAHOMA TAX COMMISSION, filed its Answer on April 19, 1995; that the %fendant,
SERVICE COLLECTION ASSOCIATION, INC., filed its Answer on May 4, 1995; and that
the Defendants, SCOTT EDMISTON aka Scott J. Edmiston and STACEY EDMISTON,
have failed to answer and their default has therefore been entered by the Clerk of this Court.

The Court further finds that the Defendant, SCOTT EDMISTON , 18 on,and
the same person as Scott J. Edmiston, and will hereinafter be referred to as "SCOTT
EDMISTON." The Defendants, SCOTT EDMISTON and STACEY EDMISTON, are
husband and wife.

The Court further finds that this is a suit based upon a certain mortgage note
and for foreclosure of a mortgage securing said mortgage note upon the following described
real property located in Tulsa County, Oklahoma, within the Northern Judicial District of
Oklahoma:

Lot Nineteen (19), Block Three (3), EASTLAND ACRES

EXTENDED, an Addition to the City of Tulsa, Tulsa

County, State of Oklahoma, according to the recorded Plat
thereof.




The Court further finds that on March 1, 1989, the Defendants, SCOTT
EDMISTON and STACEY EDMISTON, executed and delivered to COMMONWEALTH
MORTGAGE COMPANY OF AMERICA, L.P., LIMITED PARTNERSHIP, their
mortgage note in the amount of $55,325.00, payable in monthly installments, with interest
thereon at the rate of Eight and Seven-Eighths percent (8.875%) per annum.

The Court further finds that as security for the payment of the above-described
note, the Defendants, SCOTT EDMISTON and STACEY EDMISTON, husband and wife,
executed and delivered to COMMONWEALTH MORTGAGE COMPANY OF AMERICA,
L.P., LIMITED PARTNERSHIP, a mortgage dated March 1, 1989, covering the Eéove-
described property. Said mortgage was recorded on March 7, 1989, in Book 5170, Page
953, in the records of Tulsa County, Oklahoma.

The Court further finds that on August 9, 1991, COMMONWEALTH
MORTGAGE COMPANY OF AMERICA, L.P., assigned the above-described mortgage
note and mortgage to ROUSSEAU MORTGAGE CORPORATION. This Assignment of
Mortgage was recorded on September 17, 1991, in Book 3349, Page 1440, in the records of
Tulsa County, Oklahoma.

The Court further finds that on June 17, 1992, ROUSSEAU MORTGAGE
CORPORATION, assigned the above-described mortgage note and mortgage to THE
SECRETARY OF HOUSING AND URBAN DEVELOPMENT OF WASHINGTON, D.C.,
HIS SUCCESSORS AND ASSIGNS. This Assignment of Mortgage was recorded on
June 30, 1992, in Book 5416, Page 873, in the records of Tulsa County, Oklahoma.

The Court further finds that on March 9, 1992, the Defendants, SCOTT

EDMISTON and STACEY EDMISTON, entered into an agreement with the Plaintiff




lowering the amount of the monthly installments due under the note in exchange for the
Plaintiff’s forbearance of its right to foreclose.

The Court further finds that the Defendants, SCOTT EDMISTON and
STACEY EDMISTON, made default under the terms of the aforesaid note and mortgage, as
well as the terms and conditions of the forbearance agreement, by reason of their failure to
make the monthly installments due thereon, which default has continued, and that by reason
thereof the Defendants, SCOTT EDMISTON and STACEY EDMISTON, are indebted to the
Plaintiff in the principal sum of $71,145.88, plus interest at the rate of 8.875 percent per
annum from January 1, 1995 until judgment, plus interest thereafter at the legal rat‘éuntil
fully paid, and the costs of this action.

The Court further finds that the Defendant, COUNTY TREASURER, Tulsa
County, Oklahoma, has a lien on the property which is the subject matter of this action by
virtue of personal property taxes in the amount of $36.00 which became a lien on the
property as of June 26, 1992; a lien in the amount of $36.00 which became a lien on the
property as of June 25, 1993; and a lien in the amount of $36.00 which became a lien on the
property as of June 23, 1994. Said liens are inferior to the interest of the Plaintiff, United
States of America.

The Court further finds that the Defendant, STATE OF OKLAHOMA, ex rel.
OKLAHOMA TAX COMMISSION, has a lien on the property which is the subject matter of
this action by virtue of state income taxes in the amount of $211.75, plus accrued and
accruing interest, penalties and costs, which became a lien on the property as of September
22, 1992. Said lien is inferior to the interest of the Plaintiff, United States of America.

The Court further finds that the Defendant, SERVICE COLLECTION

ASSOCIATION, INC., has 2 lien on the property which is the subject matter of this action




by virtue of a judgment in the amount of $313.70, plus Attorney Fees, costs and interest,
which became a lien on the property as of August 19, 1992. Said lien is inferior to the
interest of the Plaintiff, United States of America.

The Court further finds that the Defendants, SCOTT EDMISTON and
STACEY EDMISTON , are in default, and have no right, title or interest in the subject real
property.

The Court further finds that the Defendant, BOARD OF COUNTY
COMMISSIONERS, Tulsa County, Oklahoma, claims no right, title or interest in the subject
real property. 5

The Court further finds that pursuant to 12 U.S.C. 1710(1) there shall be no
right of redemption (including in all instances any right to possession based upon any right of
redemption) in the mortgagor or any other person subsequent to the foreclosure sale,

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the
Plaintiff, the United States of America, acting on behalf of the Secretary of Housing and
Urban Development, have and recover judgment against the Defendants, SCOTT
EDMISTON and STACEY EDMISTON, in the principal sum of $71,145.88, plus interest at
the rate of 8.875 percent per annum from January 1, 1995 until Judgment, plus interest
thereafter at the current legal rate ofé;{ff percent per annum until paid, plus the costs of
this action, plus any additional sums advanced or to be advanced or expended during this
foreclosure action by Plaintiff for taxes, insurance, abstracting, or sums for the preservation
of the subject property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the

Defendant, COUNTY TREASURER, Tulsa County, Oklahoma, have and recover judgment




in the amount of $108.00, plus costs and interest, for personal property taxes for the years
1991-1993, plus the costs of this action.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, STATE OF OKLAHOMA, ex_rel. OKLAHOMA TAX COMMISSION, have and

recover judgment in rem in the amount of $211.75, plus accrued and accruing interest,

penalties and costs, for state income taxes.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, SERVICE COLLECTION ASSOCIATION, INC., have and recover judgment in
the amount of $313.70, for a judgment, plus attorney fees, costs and interest. s

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendants, BOARD OF COUNTY COMMISSIONERS, Tulsa County, Oklahoma, SCOTT
EDMISTON and STACEY EDMISTON, have no right, title, or interest in the subject real
property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that upon the
failure of said Defendants, SCOTT EDMISTON and STACEY EDMISTON, to satisfy the
money judgment of the Plaintiff herein, an Order of Sale shall be issued to the United States
Marshal for the Northern District of Oklahoma, commanding him to advertise and sell
according to Plaintiff’s election with or without appraisement the real property involved
herein and apply the proceeds of the sale as follows:

First:

In payment of the costs of this action accrued and accruing

incurred by the Plaintiff, including the costs of sale of said real

property,




Second:

In payment of the judgment rendered herein in favor of the
Plaintiff;

Third:

In payment of Defendant, COUNTY TREASURER, Tulsa
County, Oklahoma, in the amount of $36.00, personal property
taxes which are currently due and owing,

Fourth:

In payment of Defendant, SERVICE COLLECTION =
ASSOCIATION, INC., in the amount of $313.70, plus attorney
fees, costs and interest, for a Jjudgment.

Fifth:

In payment of Defendant, OKLAHOMA TAX COMMISSION,

ex rel. OKLAHOMA TAX COMMISSION, in the amount of

$211.75, plus accrued and accruing interest, penalties and costs,

for state income taxes currently due and owing.

Sixth:

In payment of Defendant, COUNTY TREASURER, Tulsa

County, Oklahoma, in the amount of $72.00, personal property

taxes which are currently due and owing,
The surplus from said sale, if any, shall be deposited with the Clerk of the Court to await
further Order of the Court.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that pursuant

to 12 U.S.C. 1710(1) there shall be no right of redemption (including in all instances any




right to possession based upon any right of redemption) in the mortgagor or any other person
subsequent to the foreclosure sale.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that from
and after the sale of the above-described real property, under and by virtue of this judgment
and decree, all of the Defendants and all persons claiming under them since the filing of the
Complaint, be and they are forever barred and foreclosed of any right, title, interest or claim

int or to the subject real property or any part thereof.

SRR N LA S I T
-i -

UNITED STATES DISTRICT JUDGE

-

APPROVED:

STEPHEN C. LEWIS
United States Attorney

odtE

ﬂm}m F. RADFORD, OBA/#lll
‘ Assistant United States Attorney

3460 U.S. Courthouse
Tulsa, Oklahoma 74103
(918) 581-7463

DICK A. BLA%E;;EY, OBX #852

Assistant District Attorney
406 Tulsa County Courthouse
Tulsa, Oklahoma 74103
(918) 596-4842
Attorney for Defendants,
County Treasurer and
Board of County Commissioners,
Tulsa County, Oklahoma




VY

KIM D. ASHLEY, OBA #1447
Assistant General Counsel
P.O. Box 53248

Oklahoma City, Oklahoma 73152-3248

(405) 521-3141

Attorney for Defendant,
State of Oklahoma, ex rel.
Oklahoma Tax Commission

o Al

FRED A. POTTORF, OBA 48
Mapco Plaza Building
1717 South Boulder, Suite 200
Tulsa, Oklahoma 74119
(918) 582-3191
Attorney for Defendant,
Service Collection Association, Inc.,

Judgment of Foreclosure
Civil Action No. 95-C 291H
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IN THE UNITED STATES DISTRICT COURT ENTERE
FOR THE NORTHERN DISTRICT OF OKLAHOMA DON DOCKET

DATE —jt73005

TAYLOR NORTH,
Plaintiff,
Vs, No. 95-C-278-K

DOWELL SCHLUMBERGER CORP.

Tt Tt M s Nt T N N Y i et

and DOWELL SCHLUMBERGER T T oy e -
INCORPORATED, g1 LED
Defendants. TR W?S'/fh\

Richard A1, Lawrsnco, Cler

ORDER U. 8. DISTRICT
= D N HORTHERN P%FP.IT Cr %:‘%HQF}AI

This matter came on for case management conference on July 12,
1995. Plaintiff's counsel did not appear, and the record does not
reflect service being obtained upon the remaining defendant Dowell
Schlumberger Corp. In accordance with the oral record made by the
Court at the time, the action is dismissed.

It is the Order of the Court that the above-styled case is

hereby DISMISSED without prejudice.

ORDERED this /2 day of July, 1995.

UNITED STAES DATRICT JUDGE




UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

ENTERED ON DOCKET

DATEQY.} 71088

UNITED STATES OF AMERICA,
on behalf of the Secretary of Housing
and Urban Development,

Plaintiff,
V.

)
)
)
)
)
)
)
COLLEEN L. GRAY, a single person, ) : _L; J*'
aka Colleen Gray aka Colleen L. Meadors; ) L
PIONEER FINANCIAL SERVICES, INC.; )
COUNTY TREASURER, Tulsa County, )
Oklahomay )
BOARD OF COUNTY COMMISSIONERS, )
Tulsa County, Oklahoma, )
)
)

1y 0

Plc{"; d Al Lc..dzvl CJQ
. 5. o ST ' R LT (‘()URT' <

UﬁrJ!

;R SETRICT OF CxisHoma

Defendants. CIVIL ACTION NO. 95-C-422-K

ORDER
Upon the Motion of the United States of America, acting on behalf of the
Secretary of Housing and Urban Development, by Stephen C. Lewis, United States Attorney
for the Northern District of Oklahoma, through Loretta F. Radford, Assistant United States

Attorney, and for good cause shown it is hereby ORDERED that this action shall be

dismissed without prejudice.

O
Dated this _/__ day of ()26%5 , 1995,
/ !

s/ TERRY C. KERN
UNITED STATES DISTRICT JUDGE

APPROVED AS TO FORM AND CONTENT:

STEPHEN C. LEWIS

United States Attomey 0@
RE TAF RADFORD OBA T@/

Assistant United States Attorney
3460 U.S. Courthouse

Tulsa, Oklahoma 74103

(918) 581-7463
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UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA ‘
ENTERED ON DOCKET

DATE yu 17 1005
fIL kD

SR I L T

UNITED STATES OF AMERICA,

Plaintiff,
Vvs.

GARY L. GRAY aka Gary Gray;
BRENDA S. GRAY aka Brenda Sue Gray
aka Brenda Gray; CHILDRENS
MEDICAL CENTER; TULSA
ADJUSTMENT BUREAU, INC; STATE
OF OKLAHOMA, ex rel. OKLAHOMA
TAX COMMISSION; COUNTY
TREASURER, Tulsa County, Oklahoma;
BOARD OF COUNTY
COMMISSIONERS, Tulsa County,
Oklahoma,

ichard ML Lawranos, Cta_rk.
R DiaTaicT COURT
NORTHERS MISTRICY OF O EHO A

Civil Case No. 95-C 292K

Defendants.

R i i il I g T I I I N L P N e

JUDGMENT OF FORECLOSURE

This matter comes on for consideration this ._/_‘7_%_. day of 9@2«3 )
1995. The Plaintiff appears by Stephen C. Lewis, United States Attorney for the Northern
District of Oklahoma, through Loretta F. Radford, Assistant United States Attorney; the
Defendants, COUNTY TREASURER, Tulsa County, Oklahoma, and BOARD OF COUNTY
COMMISSIONERS, Tulsa County, Oklahoma, appear by Dick A. Blakeley, Assistant
District Attorney, Tulsa County, Oklahoma; the Defendant, CHILDREN’S MEDICAL
CENTER, appears by its Attorney, Daniel M. Webb; the Defe;ldant, STATE OF
OKLAHOMA, ex rel. OKLAHOMA TAX COMMISSION, appears through Kim D. Ashley,
Assistant General Counsel; the Defendant, TULSA ADJUSTMENT BUREAU, INC.,

appears not having previously filed a Disclaimer; and the Defendants, GARY L. GRAY

e e pA A ED)

NOTE: THE CROTR IS .ir‘ RSN v AND
BYO!V‘{‘EVL‘."""!::"i'.ﬂc‘z “""“.\}VI“QD‘;HTL:LY
prO SE L2

UPON RECEIPT.




AKA GARY GRAY AND BRENDA SUE GRAY AKA BRENDA S. GRAY AKA
BRENDA GRAY, appear not, but make default.

The Court being fully advised and having examined the court file finds that the
Defendant, GARY L. GRAY aka Gary Gray, signed a Waiver of Summons on April 24,
1995; that the Defendant, BRENDA SUE GRAY aka Brenda S. Gray aka Brenda Gray,
signed a Waiver of Summons on April 24, 1995; that the Defendant, TULSA
ADJUSTMENT BUREAU, INC., singed a Waiver of Summons on March 31, 1995; that
Defendant, STATE OF OKLAHOMA, ex rel. OKLAHOMA TAX COMMISSION, was
served a copy of Summons and Complaint on March 30, 1995, by Certified Mail.

It appears that the Defendants, COUNTY TREASURER, Tulsa County,
Oklahoma, and BOARD OF COUNTY COMMISSIONERS, Tulsa County, Oklahoma, filed
their Answers on April 11, 1995; that the Defendant, CHILDREN’S MEDICAL CENTER,
filed its Answer on April 12, 1995; that the Defendant, STATE OF OKLAHOMA, ex rel.
OKLAHOMA TAX COMMISSION, filed its Answer on April 19, 1995; that the Defendant,
TULSA ADJUSTMENT BUREAU, INC., filed its Disclaimer on March 31, 1995; and that
the Defendants, GARY L. GRAY AKA GARY GRAY AND BRENDA SUE GRAY AKA
BRENDA S. GRAY AKA BRENDA GRAY, have failed to answer and their default has
therefore been entered by the Clerk of this Court.

The Court further finds that the Defendant, GARY L. GRAY, is one and the
same person as Gary Gray, and will hereinafter be referred to as "GARY L. GRAY." The
Defendant, BRENDA SUE GRAY, is one and the same person as Brenda Sue Gray and
Brenda Gray, and will hereinafter be referred to as "BRENDA S. GRAY."” The Defendants,

GARY L. GRAY and BRENDA S. GRAY, are husband and wife.



The Court further finds that this is a suit based upon a certain mortgage note
and for foreclosure of a mortgage securing said mortgage note upon the following described
real property located in Tulsa County, Oklahoma, within the Northern Judicial District of
Oklahoma:

Lots Fifteen (15) and Sixteen (16), Block Four (4),

ORCHARD ADDITION, to the City of Tulsa, Tulsa County,

State of Oklahoma, according to the Recorded Plat thereof.

The Court further finds that on January 18, 1990, the Defendants, GARY L.
GRAY and BRENDA S. GRAY, executed and delivered to CENTRAL MORTGAGE
CORPORATION, their mortgage note in the amount of $34,807.00, payable in monthly
installments, with interest thereon at the rate of Ten and One-Half percent (10.5%) per
annum.

The Court further finds that as security for the payment of the above-described
note, the Defendants, GARY L. GRAY and BRENDA S. GRAY, husband and wife,
executed and delivered to CENTRAL MORTGAGE CORPORATION, a mortgage dated
January 18, 1990, covering the above-described property. Said mortgage was recorded on
January 22, 1990, in Book 5232, Page 226-230, in the records of Tulsa County, Oklahoma.

The Court further finds that on January 18, 1990, CENTRAL MORTGAGE
CORPORATION, assigned the above-described mortgage note and mortgage to BANK OF
MEEKER. This Assignment of Mortgage was recorded on Janﬁary 26, 1990, in Book 5233,
Page 73, in the records of Tulsa County, Oklahoma.

The Court further finds that on January 30, 1990, Bank of Meeker, assigned
the above-described mortgage note and mortgage to J.I. Kislak Mortgage Service
Corporation. This Assignment of Mortgage was recorded on February 14, 1990, in Book

5236, Page 994, in the records of Tulsa County, Oklahoma.



The Court further finds that on December 21, 1990, J.I. Kislak Mortgage
Service Corp., assigned the above-described mortgage note and mortgage to the Secretary of
Housing and Urban Development of Washington, D.C., his successors and assigns. This
Assignment of Mortgage was recorded on January 4, 1991, in Book 5297, Page 880, in the
records of Tulsa County, Oklahoma.

The Court further finds that on November 30, 1990, the Defendants,
GARY L. GRAY and BRENDA S. GRAY, entered into an agreement with the Plaintiff
lowering the amount of the monthly installments due under the note in exchange for the
Plaintiff’s forbearance of its right to foreclose. Superseding agreements were reached
between these same parties on January 1, 1992, May 22, 1992, June 30, 1993, and
November 24, 1993,

The Court further finds that the Defendants, GARY L. GRAY and
BRENDA S. GRAY, made default under the terms of the aforesaid note and mortgage, as
well as the terms and conditions of the forbearance agreements, by reason of their failure to
make the monthly installments due thereon, which default has continued, and that by reason
thereof the Defendants, GARY L. GRAY and BRENDA S. GRAY, are indebted to the
Plaintiff in the principal sum of $51,497.97, plus interest at the rate of 10.5 percent per
annum from January 1, 1995 until judgment, plus interest thereafter at the legal rate until
fully paid, and the costs of this action. .-

The Court further finds that the Defendant, COUNTY TREASURER, Tulsa
County, Oklahoma, has a lien on the property which is the subject matter of this action by
virtue of personal property taxes in the amount of $19.00 which became a lien on the
property as of June 26, 1992; a lien in the amount of $10.00 which became a lien on the

property as of June 25, 1993; and a lien in the amount of $10.00 which became a lien on the



property as of June 23, 1994. Said liens are inferior to the interest of the Plaintiff, United
States of America.

The Court further finds that the Defendant, STATE OF OKLAHOMA, ex rel.
OKLAHOMA TAX COMMISSION, has a lien on the property which is the subject matter of
this action by virtue of state income taxes in the amount of $334.22, plus accrued and
accruing interest, penalties and costs, which became a lien on the property as of March 7,
1994, Said lien is inferior to the interest of the Plaintiff, United States of America.

The Court further finds that the Defendant, CHILDREN’S MEDICAL
CENTER, has a lien on the property which is the subject matter of this action by virtue of
personal property taxes in the amount of $408.87, plus interest, costs and attorney fees,
which became a lien on the property as of December 18, 1991. Said lien is inferior to the
interest of the Plaintiff, United States of Anierica.

The Court further finds that the Defendants, GARY L. GRAY and
BRENDA S. GRAY, are in default, and have no right, title or interest in the subject real
property.

The Court further finds that the Defendant, BOARD OF COUNTY
COMMISSIONERS, Tulsa County, Oklahoma, claims no right, title or interest in the subject
real property.

The Court further finds that the Defendant, TULSA ADJUSTMENT
BUREAU, INC., Disclaims any right, title or interest in the subject real property.

The Court further finds that pursuant to 12 U.S.C. 1710(1) there shall be no
right of redemption (including in all instances any right to possession based upon any right of

redemption) in the mortgagor or any other person subsequent to the foreclosure sale.



IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the
Plaintiff, the United States of America, acting on behalf of the Secretary of Housing and
Urban Development, have and recover judgment against the Defendants, GARY L. GRAY
and BRENDA S. GRAY, in the principal sum of $51,497.97, plus interest at the rate of 10.5
percent per annum from January 1, 1995 uatil judgment, plus interest thereafter at the
current legal rate of _5;5_5 percent per annum until paid, plus the costs of this action, plus
any additional sums advanced or to be advanced or expended during this foreclosure action
by Plaintiff for taxes, insurance, abstracting, or sums for the preservation of the subject
property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, COUNTY TREASURER, Tulsa County, Oklahoma, have and recover judgment
in the amount of $39.00, plus costs and interest, for personal property taxes for the years
1991-1993, plus the costs of this action.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the

Defendant, STATE OF OKLAHOMA, ¢x rel. OKLAHOMA TAX COMMISSION, have and

recover judgment in rem in the amount of $334.22, plus accrued and accruing interest,
penalties and costs, for state income taxes.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, CHILDREN’S MEDICAL CENTER, have and recﬁver judgment in the amount
of $408.87, plus interest, costs and attorney fees for a judgment.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendants, BOARD OF COUNTY COMMISSIONERS, Tulsa County, Oklahoma, TULSA
ADJUSTMENT BUREAU, INC., GARY l.. GRAY and BRENDA S. GRAY, have no right,

title, or interest in the subject real property.



IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that upon the
failure of said Defendants, GARY L. GRAY and BRENDA 8. GRAY, to satisfy the money
judgment of the Plaintiff herein, an Order of Sale shall be issued to the United States
Marshal for the Northern District of Oklahoma, commanding him to advertise and sell
according to Plaintiff’s election with or without appraisement the real property involved
herein and apply the proceeds of the sale as follows:

First:

In payment of the costs of this action accrued and accruing

incurred by the Plaintiff, including the costs of sale of said real

property;

Second:

In payment of the judgment rendered herein in favor of the

Plaintiff;

Third:

In payment of the Defendant, CHILDREN’'S MEDICAL

CENTER, in the amount of $408.87, plus interest, costs and

attorney fees, for judgment.

Fourth:

In payment of Defendant, COUNTY TREASURER, Tulsa

County, Oklahoma, in the amount of $29.00, personal property

taxes which are currently due and owing.

Fifth:

In payment of Defendant, STATE OF OKLAHOMA, ex rel.

OKLAHOMA TAX COMMISSION, in the amount of 334.22,



plus accrued and accruing interest, penalties and costs, for state

income taxes currently due and owing.

Sixth:

In payment of Defendant, COUNTY TREASURER, Tulsa

County, Oklahoma, in the amount of $10.00, personal property

taxes which are currently due and owing.

The surplus from said sale, if any, shall be deposited with the Clerk of the Court to await
further Order of the Court.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that pursuant
to 12 U.S.C. 1710(1) there shall be no right of redemption (including in all instances any
right to possession based upon any right of redemption) in the mortgagor or any other person
subsequent to the foreclosure sale.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that from
and after the sale of the above-described real property, under and by virtue of this judgment
and decree, all of the Defendants and all persons claiming under them since the filing of the
Complaint, be and they are forever barred and foreclosed of any right, title, interest or claim

in or to the subject real property or any past thereof.

s/ TERRY C. KERN
UNITED STATES DISTRICT JUDGE

-




APPROVED:

STEPHEN C. LEWIS
United States Attorney

60 U.S. Courthouse
Tulsa, Oklahoma 74103
(918) 581-7463

Assistant District Attorney
406 Tulsa County Courthouse
Tulsa, Oklahoma 74103
(918) 596-4842
Attorney for Defendants,
County Treasurer and
Board of County Commissioners,
Tulsa County, Oklahoma

e

KIM D. ASHLEY, OBA #14175
Assistant General Counsel
P.O. Box 53248
Oklahoma City, Oklahoma 73152-324
(405) 521-3141
Attorney for Defendant,
State of Oklahoma, ex rel,
Oklahoma Tax Commission
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- DANIEL M. WEBB, OBA #11003
Mapco Plaza Building
1437 South Boulder, Suite 500
Tulsa, Oklahoma 74119
(918) 582-3191
Attorney for Defendant,
Children’s Medical Center

Judgment of Foreclosure
Civil Action No. 95-C 292K
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA ENTERED ON DOCKET

DA}E UL 17 1005

e

No. 95-C-345-K

WALTER H. HECKELMANN,
Plaintiff,

vs.

PIPING COMPANIES, INC. and

INDUSTRIAL SERVICES
TECHNOLOGIES, INC.,

LN N R T W L W N W S

Defendants.

e

Fichard M. Lawra;:g
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Before the Court is thelmotion of the plaintiff to remand.
Plaintiff commenced this action on March 17, 1995 b& filiné a’ two-
count petition in the District Codff of Tulsa County, Oklahoma. In
his first cause of action, plaintiff (a Colorado resident) alleges
breach of contract against Piping Companies, Inc. ("PCI"™), an
Oklahoma corporation, and Industrial Services Technologies, Inc.
("IST"), a Colorado corporation. Plaintiff alleges that IST does
business in Oklahoma though PCI, a wholly owned subsidiary. The
first cause of action alleges plaintiff and IST entered into an
employment contract on December 19, 1991, by which plaintiff served
as Vice-President and Chief Operating Officer of IST and as a
Director of PCI. Plaintiff alleges IST breached the employment
agreement by failing to provide certain benefits which were
contractually required and ultimately by terminating the contract
on July 2, 1993.

In plaintiff's second cause of action, he alleges he was 63

vears old at the time of his termination, and defendants replaced



him with a younger person. The petition then states: "Such action
by Defendants amounts to discrimiﬁation against Plaintiff which
violates the public policy of the United States of America, the
State of Oklahoma and the State of Colorado." (Petition at 4).

Defendants timely removed the action to this Court. 1In the
Notice of Removal, defendants assert: "This is a civil action over
which this Court has original jurisdiction under the provisions of
28 U.S.C. §1331, and is one that may be removed to this Court
pursuant to the provisions of 28 U.S.C. §1441(a), (b), and (c)
based upon federal guesti:ion jurisdiction; namely, age
ldiscrimination." _ (Notice of Removal at 1). Plaintiff then filed
‘a métioﬂ fd reménd, conteh&ihg hig seéond cause of adtioh is
bfohght.under state law, not the federal Age Discriminatién.in
Employment Act (ADEA), 29 U.S.C. §621, et sedq.. In his supporting
brief, plaintiff details his reliance upon Burk v. K-Mart Corp.,
770 P.2d 24 (0Okla.1989), in which the Supreme Court of Oklahoma
recognized a wrongful discharge action "in a narrow class of cases
in which the discharge is contrary to a clear mandate of public
policy as articulated by constitutional, statutory or decisional
law." Id. at 28.

Referring to the allegation in the petition that his discharge
was contrary to the public policy of the United States, plaintiff
avers the "public policy of the United States is represented by the
[ADEA]." (Brief of Plaintiff in Support of Motion to Remand at 2,
n.4). However, plaintiff reaffirms that his claim is one under

Oklahoma common law, citing his failure to even attempt to exhaust



administrative remedies and the absence of federal preemption in
this area. Defendants' response is that the face of the petition
raises all the allegations necessary to state an ADEA claim, and
therefore federal jurisdiction exists.

28 U.S.C. §l441(a) permits removal of a civil action brought
in a state court when "the district courts of the United States
have original jurisdiction." Under §1441(b), a civil action "of
which the district courts have original jurisdiction founded on a
claim or right arising under the Constitution, treaties or laws of
the United States" is removable. §1441(c) allows remcval of an

entire case if a separate and independent claim within a district

court's original Jjurisdiction is joined with an-.otherwise non-

removable’ claim. The burden 'of establisﬁing"fédéfai'ﬁﬁrisdictibn
is on the party seeking removal. Wilson v. Republic Iron & Steel
Co., 257 U.S. 92 (1921). Because removal Jjurisdiction raises
significant federalism concerns, the Court must strictly construe
removal jurisdiction. Shamrock 0il & Gas Corp. v. Sheets, 313 U.S.
100 (1941). In this case, diversity jurisdiction not being
present, the propriety of removal depends on whether the case falls
within the provisions of 28 U.5.C. §1331: "The district courts
shall have original jurisdiction of all civil actions arising under
the Constitution, laws, or treaties of the United States."

The governing principles in this area are easily stated, but
not always easily applied to the facts of a case. The
determination of whether plaintiff's case arises under federal law

is made by reference to the complaint. Franchise Tax Board v.



Construction Laborers Vacation Trust, 463 U.S. 1, 9-10 (1983).

Under the "well-pleaded complaint rule", federal jurisdiction
exists only when a federal question is presented on the face of the

plaintiff's properly pleaded complaint. Caterpillar Inc. v.

Williams, 482 U;S. 386, 392 (1987). The vast majority of cases
brought under the general federal-question Jjurisdiction of the
federal courts are those in which federal law creates the cause of
action. Merrell Dow Pharmaceuticals Inc. v. Thompson, 478 U.S.
804, 808 (1986). Here, plaintiff made no reference to the specific
provisions of the ADEA. He alleged a violation of "the public
policy of the United States." It is the Burk decision which
pernits a cause of'ﬁétion_based upap violation of public policy.
In'light'of gg;g and'fhe Okléhoﬁa Aﬁﬁi—Diséfimination Act, 25 0.S.
§1101 et seq., it cannot be said that plaintiff's claim is created
by federal law.

However, the Supreme Court has also recognized a case may
arise under federal law "where the vindication of a right under
state law necessarily turned on some construction of federal law."

Franchise Tax, 463 U.S. at 9. In Merrell Dow, the Supreme Court

said "this statement must be read with caution®". 478 U.S. at 809.
The mere presence of a federal is