IN THE UNITED STATES DISTRICT COURT FOR md I LED
NORTHERN DISTRICT OF OKLAHOMA

MAR 1 7 1995
JOYCE J. BURLIN, "
icharg M. L
US. DISTAICT couReE™

)
Plaintiff, )
).
Vs. ) Case No. 92-C-478-B /
)
)
)
)
)

DONNA SHALALA, SECRETARY
OF HEALTH AND HUMAN
SERVICES,

Defendant.

ORDER e 20 B

This order pertains to Plaintiff's hioﬁon for New Trial of Order Entered February 8,
1995 (Docket #18)', and Defendant’s Motion to Alter or Amend Order (Docket #20). On
February 8, 1995, this court denied Pla‘inﬁﬂ’s Motion for Attorney Fees Pursuant to the
Equal Access to Justice Act ("EAJAM), 28 U.S.C. § 2412(d)(1), after finding that it retained
jurisdiction over this action pending a remand for testimony by a vocational expert and
that the remand did not constitute a final judgment.

Plaintiff's Motion for New Trial of Order Entered February 8, 1995 (Docket #18)
and Defendant’s Motion to Alter or Amend Order (Docket #20) are granted. Pursuant to
Rule 59(e), the court reconsiders its earlier decision and amends the order as follows.

Subsequent to its decisions in mu;m alli v. Hudson, 490 U.S. 877 (1989) and
Melkonyan v. Sullivan, 501 U.S. 89 (1991), the Supreme Court determined that a sentence

four remand pursuant to 42 U.S.C. § 405(g) was indeed a final judgment in Shalala v.

Schaefer, __ U.S. ___, 113 S.Ct. 2625, 125 L.Ed.2d 239 (1993). The Court ruled that

! whocket numbers” refer to numerical designations assigned sequentially 1o each pleading, motion, order, or other filing and are
included for purposes of record keeping only. 'Docket pumbers” have no independent legal significance and are to be used in
conjunction with the docket sheet prepared and maintainad by the United States Court Clerk, Northern District of Oldahoma.



a district court remanding a case pursuant to sentence four of § 405 must enter judgment
in the case and may not retain jurisdiction over the administrative proceedings on remand,
finding the sentence’s plain language authorizes a court to enter a judgment "with or
without" a remand order, not a remand order "with or without" a judgment. [d. at 2629.

The Court decided its ruling in Sullivan v. Hudson that fees incurred during
administrative proceedings held pursuant to a district court’s remand order may be
recovered under the EAJA does not apply where the remand is ordered pursuant to
sentence four of § 405(g). Id. at 2630-31. The Court also stated that, contrary to dicta
in Sullivan v. Hudson, a Social Security claimant who obtains a sentence-four judgment
reversing the Secretary’s denial of benefits meets the description of a "prevailing party” set
out in Texas State Teachers Ass'n v. Garland Independent School Dist., 489 U.S. 782, 791-
792 (1989). 113 S.Ct. at 2632.

The court’s December 14, 1994 order was a final judgment and Plaintiff is a
prevailing party entitled to fees and other expenses under the EAJA. Plaintiff's counsel
asks to be compensated at an hourly rate of $118.20. Under the EAJA, the statutory
maximum for attorney fees is $75.00 per hour. Counsel claims an entitlement to the
higher rate based on the increased cost of living since the enactment of the EAJA in 1981
as evidenced by the Consumer Price Index published by the United States Department of
Labor. Counsel claims as additional grounds for the $118.20 per hour rate his experience
in Social Security litigation and his continuing legal education in the area.

Section 2412(d)(2)(A) provides that: ". . . attorney’s fees shall not be awarded in

excess of $75 per hour unless the court determines that an increase in the cost of living or



a special factor, such as the limited availability of qualified attorneys for the proceedings
involved justifies a higher fee." Complete discretion is afforded district courts in awarding
attorney fees under EAJA. Pierce v. Underwood, 487 U.S. 552, 571 (1988); Headlee v.
Bowen, 869 F.2d 548, 551 (10th Cir.), cett. denied, 493 U.S. 979 (1989). According to
the CPI-Detailed Report, U.S. Department of Labor, Bureau of Labor Statistics (June 1994),
the Consumer Price Index for All Urban Consumers ("CPI-U") was 93.4 in 1981 and 147.2
in May of 1994. To compute the percentage of change, the old CPI-U is subtracted from
the new one, which leaves 53.8, that npumber is divided by the old CPI-U, which is .576,
and multiplied by 100, which results in a 57.6% change. The base rate for attorney’s fees
is $75.00 and 57.6% of that rate is $43.20. The total fee is the base rate plus the increase
in fee resulting from a higher CPI-U, or a total fee of $118.20. Counsel is entitled to
attorney’s fees in the amount of $2,511.75 for 21.25 hours at the enhanced rate of
$118.20 per hour, $15.00 for clerk time, and $127.10 for filing and mailing fees, or a total

amount of $2,653.85.

Dated this &4 day of M ' , 1995.

JOMN LEO WAGNER”
UNITED STATES MAGISTRATE JUDGE
s:BURLIN



IN THE UNITED STATES DISTRICT COURT FOR THE NORTHERN /
DISTRICT OF OKLAHOMA  RECEIVA U

FRANK G. MEFFORD and ) FIAR K 1995
WAYNE A. LAWHORN, ; onagl Lawredss CF;%_rk
Plaintiffs, ) o
) Case No. 92-C-359-B
V. )
)
HINDERLITER INDUSTRIES, )
INC., a Delaware corporation, )
AND HINDERLITER PROFIT )
SHARING PLAN AND TRUST, )
a plan under ERISA, ; \,T(..m H'A'rﬁf} ZQEI %)g (SJKET
Defendants. ) S

COME NOW the parties in the above styled and numbered cause and stipulate
to the dismissal of the above styled and numbered cause.
Respectfully submitted,

" FRASIER & FRASIER

‘Bteven R. Hickman OBA# 4172
-}700 Southwest Blvd., Suite 100
-P.0. Box 799

- Tulsa, OK 74101-0799
D18/584-4724

_-Attorneys for Plaintiffs

“and



_. AT

John J&mes J&kifis, in his capacity as Chapter
" 7 Trustee of Hinderliter Industries, Inc., pro se

600 N. Pearl Street, Suite 2400

Dallas, TX 75201

1-214-220-3131

5/7,'0(,@ oo T hen / (O tresS<c
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EJM/dse  Wodareki.3}dg

IN THE UNITED STATES DISTRICT COURT -
FOR THE NORTHERN DISTRICT OF OKLAHOMA

AMERICAN MANUFACTURERS MUTUAL
INSURANCE, COMPANY, an Illineois
corporation,

Plaintiff,

Case No. 93-C-825 K .

.\_/

vS.

STACEY ELAINE WODARSKI,

an individual; LLOYDS PROPERTY
MANAGEMENT CORP., a Delaware
corporation; SWITLYK PROPERTIES
& LIMITED PARTNERSHIPS, a

New Jersey corporation; and
DAVID ZARECKI, an individual,

et Soret Wt S S Vs Nl Tl et et W Vo Nt vut? sl Sl it

Defendants.

JUDGMENT BY DEFAULT OF DEFENDANTS LLOYDS
PROPERTY MANAGEMENT CORP., SWITLYK PROPERTIES
& LIMITED PARTNERSHIPS, AND DAVID ZARECKI

This matter comes on for hearing upon Application and
Affidavit of the plaintiff _thy' made for judgment by default
against defendants Lloyds 'F%@party Management Corp., Switlyk
Properties & Limited Partnerships, and David Zarecki. The
defendant Stacey Elaine Wodarﬁki appeared and actively litigated
this action through to an adverse Judgement filed October 27, 1994,
which she has appealed. It appears that the defendants, Lloyds
Property Management Corp. Switlyk Properties & Limited
partnerships, and David Zarecki, are in default and that plaintiff,
American Manufacturers Mutual Insurance Company, is entitled to

judgment declaring rights pursuant to its Complaint. This Court



. it

has examined the record and has determined that service has
properly and duly been obtained upon these three defendants.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that, by
reason of their default, defendants Lloyds Property Management
Corp., Switlyk Properties & .Limited Partnerships, and David
Zarecki, cannot claim coverage under Policy No. 3MH640247-00 issued
by plaintiff American Manufacturers Mutual Insurance Company, for
any portion of the damages contained in an Order filed of record
October 23, 1992, in the District Court of Tulsa County, State of
Oklahoma, in an action styled Stacey Elaine Wodarski v. Lloyds
Property Management Corp. and David Zarecki, and bearing docket

number CJ-92-389.

JUDGE T UNITED STATES DISTRICT
COURT FOR THE NORTHERN DISTRICT OF
OKLAHOMA
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IN THE UNITED STATES DISTRICT COURT FOR HILED
NORTHERN DISTRICT OF OKLAHOMA
’ MAR 2 G 1995 )‘&

FRANCES HEBERT, ) .
) R'ﬂlgrdo?gﬁg?iggbcm
Plaintiff, ) < RT
) \/
v. ) 93-C-495-W
)
DONNA E. SHALALA, ) e e b
SECRETARY OF HEALTH AND ) et LD Oy DUC AL
HUMAN SERVICES, g pATE__MAR 2 0 1930
Defendant. )
JUDGMENT

Judgment is entered in favor of the Secretary of Health and Human Services in

accordance with this court’s Order filed March 20, 1995.

Dated this _<® # day of March, 1995.
Ll
JOEIN LEO WAGNER”

UNITED STATES MAGISTRATE JUDGE



IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

RUSSELL McINTOSH,
Plaintiff, - ‘
FILED
FAR 1 71995

Richard M. Lawr
US. DISTRICT Copge™

vs. No. 94-C-929-B

BANCOKLAHOMA MORTGAGE CO.,
et al.,

Nt B kP i Vit Vwnrt N ot Wnit® aiet®

Defendants.

STIPULATION OF DISMISSAL WITH PREJUDICE
AS TO BANCOKLAHOMA MORTGAGE CORPORATION

Come now the Plaintiff, Russell McIntosh, by and through his
attorneys, Braswell & Assoclates, Inc., and the Defendant,
BancOklahoma Mortgage Corporation, and hereby enter into a
stipulation of dismissal with prejudice, pursuant to Rule 41

(a) (1), Federal Rules of Civil Procedure.

g\l T i

Marilyn M. Wagner ichael T Braswell, OBA# 1082
Post Office Box 1046 BRASWELL & ASSOCIATES, INC.
Tulsa, OK 74101 3621 N. Kelley, Suite 100
Attorney fro BancOklahoma Oklahoma City, OK 73111

(918) 583-3600 Attorney for Plaintiff
. (405) 232-1950

Mdhd

Russell McIntosh, Plaintiff

mAd 20 s



A MAILING

I hereby certify that on this ! 2 :_r! day of March, 1995, a true and correct copy of the
above and foregoing document was mailed, with full and sufficient postage affixed thereon, to:

Jack 1. Gaither, Esq.
701 Beacon Building
406 South Boulder
Tulsa, OK 74103-3825

Mike Brogan, Esq.

Brogan & Brogan

2809 N.W. Expressway, Suite 380
Oklahoma City, OK 73112

F. Thomas Cordell, Esq.
John D. Marble, Esq.
Huckaby, Fleming, Frailey,
Chaffin & Darrah

P. O. Box 533

Chickasha; OK - 73023

Mona Lambird

Robert J. Troester

Andrews Davis

500 W. Main

Oklahoma City, OK 731023

Larry D. Henry, Esq.

Arrington, Kihle, Gaberino & Dunn
1000 ONEQOK Plaza, 100 W. 5th St.
Tulsa, OK 74103

Ronald Main, Esq.
P. O. Box 521150
Tulsa, OK 74152-1150

A. Martin Wickliff, Jr., Esq.
Wickliff & Hall

1st Interstate Bank Plaza

1000 Louisiana Street, Suite 5400
Houston, TX 77002

Paul D. Brunton
610 S. Main Street, Suite 312
Tulsa, OK 74119-1258

Kenneth G.M. Mather

4100 Bank of Oklahoma Tower
One Williams Center

Tulsa, OK 74172-0141

.

Marilyn M. Wagner




IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF OKLAHOMA

VALERIE ANDERSON, Individually,
Plaintiff,

vs. Case No. 94-CV-665-H
EZPAWN OKIE, INC., an Oklahoma
corpecration; and EZPAWN, a
Texas corporation,

)
)
)
)
)
)
)
)
)
)
)

Defendanti;

JOINT STIPULATION QF DISMISSAL WITH PREJUDICE

COMES NOW the Plaintiff, Valerie Anderson, and the
Defendant, EZPawn Oklahoma, Inc., and, pursuant to Rule 41(a)(1l) of
the Fed.R.Civ.P., jointly stipulate to a dismissal with prejudice

of the above styled cause.

U

Timothy P. Cla.ﬂﬁi

Of the Firm:

RICHARDSON, STOOPS & KEATING
- 6846 South Canton, Suite 200
‘"ylsa, Oklahoma 74136

(918) 492-7674

ENTERED ON DOCKET
pate_MAR 2 n 1995

ATTORNEYS FOR PLAINTIFF, VALERIE

HASTIE AND STEINHORN

3000 Oklahoma Tower

210 Park Avenue

Oklahoma City, Oklahoma 73102
(405) 239-6404

ATTORNEYS FOR DEFENDANT, EZPAWN
OKIE, INC.

MDBAD-F\EZCORP\ANDERSON\DISMISS.J8
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA WAL 17 1995
VIR

SUSAN R. TAYLOR, Richard M. Lawrence, Clerk

Plaintiff, U.S. DISTRICT COURT

V.
No. 94-C-1040-K
WARD PETROLEUM COMPANY, and
WARD GAS SERVICES, INC., a
wholly-owned subsidiary of
Ward Petroleum Company,

Defendants.

DISMISSAL WITH PREJUDICE

Plaintiff, SUSAN R. TAYLOR, and Defendants, WARD PETROLEUM
CORPORATION (improperly designated as Ward Petroleum Company), and
WARD GAS SERVICES, INC., pursuant to Federal Rule of Civil
Procedure 41, hereby stipulate and agree to the dismissal with
prejudice of said cause, all iﬁsues therein presented having now
been compromised, settled, satisfied, and released between the
parties. The parties agree that the Court shall retain
jurisdiction to resolve any future disputes which may arise in
connection with the settlemenﬁ@agreement executed by the parties.

Each party shall bear its own ¢osts, expenses, and attorney fees.

\\
MzdéZ;éQ/ *ftﬁkmwﬁf ,/yL KZ%AWL’

Willidam D. Toney, OBA #9060 Janet M. Reasor

Randall G. Vvaughan, OBA # 321 S. Boston, Suite 917
Kevin P. Doyle, OBA #13269 Tulsa, OK 74103

PRAY, WALKER, JACKMAN, (918) 583-2838
WILLIAMSON & MARLAR :
900 ONEOK Plaza : Attorney for Plaintiff
100 West 5th Street '

Tulsa, OK 74103-4218

(918) 581-5500

Attorneys for Defendants

EXI![EII "e "



ENTERED ON DOCKET

ATEMAR 1 7 199
IN THE UNITED SI'ATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA
RADCO, INC., -7
Plaintiff, MAR 17 1865
V.

93-C-01 102%/

MOHAWK STEEL COMPANY INC., el al.,

St e e N N Nt N et Nt

Defendants.

D STATES MAGISTRATE JUDGE

This report and recommendation addresml)efendant’s Motion for Summary Judgment of

et #11). Both invalidity and unenforceability

Patent Invalidity and Unenforceability (
are addressed separately, below.
L Invalidity
Defendant contends that Plamnﬁ’sUS Patent No. 5,078,857 ("the 857 patent”) is
invalid on three grounds: |
a. Plaintiff offered for sale and sold the patented invention to AMOCO Oil
Company and AMOCO placed it in commercial use more than one (1) year

before the *857 patent app!icat:on,

b. Defendant, Foster Wheelef SA Corp. offered the patented invention for sale

on two separate occasio: __'pre than one (1) year before the filing date of
the '857 patent application; and

c. Foster Wheeler USA Corp.'bt It and sold a virtually identical heater in 1964.

Each is discussed infra.



s

A Experimentation
Plaintiff asserts that construction of the double-fired coker heater was initially an

experimental undertaking and not a commercial use. Says Plaintiff:

cannot be determined in a test laboratory.
Without the commitment of an of a $200,000,000 refinery structure in which
the $3,000,000 coker heater be installed, no coker heater could ever be
adequately tested. Conversely, the inventor of a $3,000,000 coker heater needing
a $200,000,000 refinery structure o test his invention is in no position to dictate
terms of control over the coker heater or the refinery to the owner of the
$200,000,000 facility. Plaintiff’s Response Brief at p. 24.

Whether or not a coker heater wo

Defendant’s reply is straightforw . AMOCO paid RADCO "at least $3,500,000 for
that heater." Defendant’s Opening Brief, at p. 3, Material Fact No. 10. "The heater was
installed at AMOCO’s refinery in May 1985’;: and beginning at least as early as August 1987,
following a two-month trouble-shootingfﬁéﬁod, AMOCO successfully used that heater in
the commercial operations of its J:eﬁrxerjr.'_“"= Defendant’s Opening Brief, at p. 3, Material Fact
No. 11. Defendant also notes that "AMOCO had complete control over the heater once it
was delivered by RADCO and considered the heater as a ‘purchased piece of equipment’.
Defendant’s Opening Brief, at p. 3, Material Fact No. 12.

Responsively, RADCO points to a ﬁqllecﬁon of facts, consisting of AMOCO reports,

Fluor engineer, to the effect that AMOCO fully

including that of an independently-rets
realized that the RADCO design was diffe 1t from that of a single-fired coker heater, with

relatively unpredictable results vis-a-vis tun length. In this regard, the only certainty

seemed to be that a double-fired desigii'would not operate any less effectively than its

single-fired predecessor. See, RADCO "Radco’s Dispute of Defendant’s

Facts", Fact Nos. 26, 27, 32, 33, and 35.



RADCO further observes that it requested, and AMOCO agreed, "to install many
more additional data monitoring points on the Whiting heater than normally installed in
delayed coker heaters." RADCO notes that the original four (4) ﬂmermocouples were
ultimately increased to a total of fifty-two (52). See, Radco’s Response Brief, "Radco’s
Dispute of Defendant’s Facts", Fact Nos. 36, 37, & 38.

RADCO argues that both it and AMOCO adhered to an implied agreement that
RADCO would have access to the delayed '-éoker-heatex, enabling it to monitor operating
data for evaluative study of the unit. See, Radco’s Response Brief, "Radco’s Dispute of
Defendant’s Facts", Fact Nos. 40, 41 & 42.

B. Sale by Foster-Wheeler

Defendants assert that in November 1982 "Foster Wheeler Energy Corp., a
predecessor of Foster Wheeler USA Corp., submitted a proposal to Texaco Corp. ... offering
to sell a double-fired heater for use in & delayed-coking process at a lump-sum fixed
price..." Defendants’ Opening Brief, at p. 4, Material Fact No. I19. Defendant further opines
that "The Texaco/Fluor heater meets all of the limitations of claims 1-3 of the '857 patent.”
Id.

Defendants also point out that "{fJn November 1985 Foster Wheeler USA Corp.
submitted a proposal to AMOCO offer_ing'lto sell a double-fired heater for use in a coking
process..." Id. at Material Fact 17.

Plaintiff contests the assertion that the proposals developed by Foster Wheeler (by
and through its predecessors) meets the clnims limitations of Claims 1-3. RADCO counters:

Contrary to paragraph 19 of ﬂmfendams’ Statement of Facts and the Kraus
Declaration (Def. Ex. 3), the double-fired delayed coking heater offered by Foster

3



Wheeler to Texaco on November 30, 1982 does not meet the limitations of claims
1-3 of the ’857 patent (S. Melton Dep. pp. 287-290).

(a) The heater offered to Texsco contains two separate passes through the
radiant section of the heater and not:

..a vertical tube bank between and spaced apart from opposite side walls of
i i i ock is transported, said tube bank

Response Brief, "Radco’s Defendant’s Facts", Fact No. 64(a).

The significance of Defendants’ coni&ntion is simple. If Foster-Wheeler’s predecessor
offered for sale a double-fired delayed cokéfr heater meeting the claims limitations set forth
in the ’857 patent then, argue Defendant's,--ghe patent is invalidated, citing Paragon Podiatry
Laboratory, Inc. v. KLM Labs, Inc., 984 ?2& 1182 (Fed. Cir. 1993). Plaintiff takes issue

with the citation, observing:

| with the issue, but merely references in a
.y, United States, supra. In the overwhelming
Hiee has been found to exist before an on-sale bar

Paragon supra does not really de
footnote UMC Electronics Compg
majority of cases, reduction to

has been found. Only in a min ' by of cases emanating from the 2 to 1 decision in
UMC...has any departure from thé "reduction to practice” been allowed. Even then
elimination of the reduction to prietice standard occurs only when dictated by four

policy standards set forth in those eases...Those policy standards are not satisfied by
the facts in this case. First of all, the public could not have believed that double
fired coker heaters were freely ble to all as a consequence of prolonged sales
activity since there was not ' sales activity. In fact, Radco’s prototype was
the only one that had ilt... (Emphasis added.), Plaintiff's Response
Brief, at p. 32.

C. Foster Wheeler’s Sale in

Defendants charge that "[i]n 1 , Poster Wheeler Corporation, a predecessor of

Foster Wheeler USA Corp., sold and ins s¥ied a double-fired vacutum heater for Standard Oil

of California”. Defendants argue that “felxcept for the statement of intended use in the

4



preamble of claim 1 of the ’857 patent, the double-fired vacuum heater built for Socal in
1964 meets all of the limitations of claims 1-3 of the *857 patent." Defendants’ Opening
Brief, at p. 5, 9 (21.).

Plaintiff responds, observing '-'[t]l'_)_;e double-fired vacuum heater sold by Foster

Wheeler to Socal in 1964 was not a delayed coker heater." Plaintiff’s Response Brief, at p.

11, "Radco’s Dispute of Defendant’s Facrs';;" Fact Nos. 48, 52, 53, 54 & 55.

D.  Analysis of the Invalidity Issues

Analysis of any Rule 56 motion for summary judgment begins with a discussion of
the applicable standard of review. The .;Federal Rules of Civil Procedure provide that
summary judgment is appropriate when the documentary evidence filed with the motion
"show[s] that there is no genuine issue_ asto any material fact and that the moving party
is entitled to judgment as a matter of laﬁ." Fed.R.Civ.P. 56(c). The court’s inquiry is to
determine "whether there is the need for::a trial -- whether, in other words, there are any
genuine factual issues that properly can be resolved only by a finder of fact because they
may reasonably be resolved in fact of elther paﬁy." John Hancock Mutual Life Ins. Co. v.
Weisman, 27 F.3d 500 (10th Cir. 1994), citing, Anderson v. Liberty Lobby, Inc.,, 477 U.S.
242, 250, 91 L.Ed.2d 202, 106 S.Ct. 250_5 (1986).

The moving party bears the n‘utlal bt:rden of demonstrating the absence of a genuine
issue of material fact on its claim(s). Rnle 56, however, imposes no requirement on the
moving party to "support its motion mthafﬂda\nts or other similar materials negating the
opponent’s claim." John Hancock Mu:ual Life Ins. Co., supra, citing, Celotex Corp. v. Catrett,

477 U.S. 317, 323, 91 L.Ed.2d 265, 106 5.Ct. 2548 (1986).



Once the moving party has propetly supported its motion for summary judgment,
the nonmoving party may not rest upon mere allegations or denials, but must set forth
specific facts showing a genuine issue for trial, relying upon the types of evidentiary
materials contemplated by Rule 56. Fed.R.Civ.P. 56(e). The court reviews the evidence on
summary judgment under the substantive law and based on the evidentiary burden the
party will face at trial on the particular claim. John Hancock Mutual Life Ins. Co. v.
Weisman, 27 F.3d 500, 503 (10th Cir. 1994) citing, Anderson v. Liberty Lobby, Inc., 477
U.S. 242, 250, 91 L.Ed.2d 202, 106 S.Ct. 2505 (1986). See also, Farthing v. City of
Shawnee, 39 F.3d 1131 (10th Cir. 1994).

Here, Defendants point to three basic issues, contending that each, apart from the
other, renders the ’857 patent invalid.

1. Experimental versus Commercial Use

Applying the Rule 56 standard, the undersigned finds that there remains a genuine
issue as to a material fact. A "material fact” is one "that might affect the outcome of the
suit under the governing law". Farthing v. City of Shawnee, 39 F.3d 1131 (10th Cir. 1994).
A "genuine issue" is one where "the evidg;lce is such that a reasonable jury could return a
verdict for the nonmoving party.” Faﬂﬁing v. City of Shawnee. supra (10th Cir. 1994).

Specifically, the testimony and mdence now before the court reflect the fact that
the "device" at issue is not amenable tm "laboratory experimentation”. To determine
whether the questioned device is able tobe commercially successful it must, in effect, be
placed into operation in the commereial ‘environment. This, of necessity, requires a

significant financial investment. That the investment was made, raises a question of



o

commercial versus "experimental" use, but does not resolve the question whether "a
reasonable jury could return a verdict” to t’i-'le.contrary. The nature of the undertaking must
itself be taken into account when apply'ing otherwise sterile principles of law.’

The evidence is plain that assurances were made to AMOCO that the RADCO unit
would function as well as a single-fired coker heater, with the promise of better results for
being "double-fired". A jury could reasanably infer that AMOCO was willing to accept a
$3.5 million single-fired coker heater, hoj)mg that the experimental double-fired structure
would work as promised. Thus, it is entirely possible that AMOCO was effectively
purchasing a single-fired coker heater with a double-fired configuration, figuring, even at
worst, it would still have the functional equivalent of a single-fired heater.

Facts giving rise to the question r;include: “fifty-two tube skin thermocouples...
ultimately placed on feedstock tubes..." Bmg nse Brief, 1(38.) at p.9); a course of dealing
between RADCO and AMOCO which allowed RADCO personnel continuing access to the
double-fired coker heater after sale and installation (Response Brief, 1(42.) at p.10); a
continuing exchange of operating data oﬁ.-the performance of the double-fired coker heater
(Response Brief, 1(41.) at p.10), among others.

Defendants, however, place too much emphasis on a literal reading of Paragon. In
Paragon, the court addressed a number of factors, part of the commercial-versus-experiment

analysis. These factors include, sales within a "commercial environment", the inventor’s

! History is replete with examples of vast cperimental wndetakings. Howard Hughes built the world’s largest airplane, The Sprice Goose
which only flew once. Billions were spent to launch simiaris s gpace, in advance of the first manned spaceflight  Millions were spent in
develaping the prototypes for the now-accepted F-22 (then the 42 and X-23) fighter aircraft. Robert Fulton had to build a full-scale version
of his steambout, experimental though it was, and dubbed "Fuuliow’s Folly". The list consinues. Sealab, Spacelab, Mir, Biosphere and other such
undertakings dot human history. Money alone does nos dictase the ouicome of experimenial versus commercial use, at issue here.

7



subjective intent to ‘experiment’, control by the inventor, and the inventor’s disclosure of
the experimental nature of the goods. - Paragon, supra, at 984 F.2d 1187. The issue as
resolved by the Paragon court, however, is distinctive from that now before this court.

In Paragon, the court was faced with an inventor, who in response to litigation, had
filed an affidavit in which he averred that the undisclosed purpose behind some 300
individual sales was "experimental”. Id. at 1186. In walking through the Qaundry list’ of
elements, the court was in reality raising up "straw men” and systematically knocking them
back down. It found no "experimental” purpose in a scenario in which 300 individual sales
had been made to medical professionals of a medical device accompanied by the
representation that "The Omniflex is the eulmination of extensive research and exhaustive
clinical testing." As the court aptly noted, "Paragon represented to doctors and their patients
that the Omniflex units were fully tested devxces" Id at p.1 188.

More to the point, the facts in Pafagon distinguish that case from the case at bar.
Here, there were not 300 individual sales Nor were there affirmative representations to
the effect that the double fired delayed cﬁker heater technology was "exhaustively” tested.
Nor were multiple devices sold with "a lifetime guarantee”, as was the case in Paragon.

Instead, a single unit was proposéd and fabricated. No such unit had ever been
constructed, much less sold, before. 'i‘he peculiarities of the device compelled its

construction and testing be undertaken simultaneously within the confines of an existing

oil refinery. No other venue would have
double fired delayed coker heater rmght Qualify as a form of exotic modern art -- an

interesting collection of tubes, pipes ¢bils, but otherwise entirely functionless. It



attained its life and function only as an mtegral part of an already extant and operating oil
refinery -- not an inexpensive venue, but in no wise equivalent to the “"commercial
environment" described in Paragon. The placement of multiple commercially unnecessary
sensors, access to the unit after mstallaﬁon,’ and close monitoring of its performance,
coupled with an "understanding” betwee_n_:.f: RADCO and AMOCO as to its "developmental”
nature,? raises, under the facts of this case a genuine issue of material fact, to-wit: was the
double fired delayed coker heater an “exﬁe,_rimental" undertaking?

Accordingly, the undersigned ﬁnds that a genuine issue of material fact exists

regarding the commercial versus experimental use of the double-fired coker heater installed

at the AMOCO refinery at Whiting.* Deféi_n_fdants’ Motion for Summary Judgment, should,

therefore, be denied, on this issue.

2"/ﬂla::cs'.s"‘to:heunirbyRA.DCCJ personnel, can, under thise clrcumstances, be equated with "corurol. Clearly, AMOCO bought the unit
Just as plainly, however, AMOCO realized that a double fired unit would at least work as well as single fired unit. The question was, would
it work better? Because AMOCO had to "change out” its existing voker heaiers in order to accommodate greater volumes, it effectively took a
gamnble by investing in double fired delayed coker technology. AMOCO acknowledged that it was "new”, but also realized that it would function
at least as well as the old single fired unit. o

3 See, ., Plaintif's "Exhibis 3', Depositon of Shannon Mebor, at page 143
* Note the approval by the court in UMC Electronics v, T F.24 647 (Fed Cir. 1987), of “totality of circumstances” language, citing

Western Marine Elecs, Inc. v, Furuno Elec, Co., 764 F.2d 840, 84€ (Fed.Cir. 1985):

Rigid standards are especially unsuited to the on st where the policies underlying the bar, in effect, define it. [citations
omitted.] As a resull, this court has been careful 4 avold avecting rigid standards of section 102(b)...

It is @ matter of common understanding thas the sudy practice and application of the law to the world of human endeavor is not
scientific. No two set of facts are alike; neither are any wo beings. To apply rigid rules of construction to devices whose construction
necessarily requires an undertaking by a third party, such as b lgnore the diversity of circumstances which must, in the course of human
dealings, be addressed. Neither RADCO nor AMOCQ actually what would happen when the double fired delayed coker heater technology
was applied over time. A key question was whether a double ielayed coker heater would require as much "down time” as a single fired
heaser. In order to answer that question, the device actually operate. And to answer the question in “real time”, it had to operase in a
functioning refinery. Only afier it had "broken the singie fired coker heater records” could one begin to reasonably say that it had been "tested'.
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2. Sale by Foster-Wheeler in 1964/Offer for Sale in 1982/1985

Defendants move for summary jud@ment, asserting that Defendant Foster-Wheeler
offered to sell a device all-but-similar to that subject of the instant action prior to
September 13, 1987, the "critical date". Foster-Wheeler asks the court to consider its offers
of 1982 (to TEXACO) and 1985 (to AMOCO) as a basis for invalidating the ’857 patent.
See, Defendants’ Opening Brief, at p.20.

Again, the issue for the court at this stuge is whether "the evidence is such that a
reasonable jury could return a verdict for the non-moving party."

The court is asked to decide, at this juncture, that the proposals made by Defendant
Foster-Wheeler, were effectively the same design as is now subject of the ’857 patent.
RADCO’s statement of disputed facts contain the following assertions:

a. Foster-Wheeler had not previously, nor has it to this date actually constructed and
brought “on-line" a double-fired coker heater;

b. Foster-Wheeler’s 1964 double-fired design was for a vacuum heater;

c. Foster-Wheeler's 1982 prapa;sal contains a 26 different description than that
subject of the patent-in-suit,

The resulting inquiry is straightf_ ywward. Are these assertions sufficient, both in and
of themselves, or in conjunction with other facts, to defeat the pending Rule 56 Motion?
A "material fact" is one "that might affect.the outcome of the suit under the governing law".
Farthing v. City of Shawnee, 39 F.3d 1131- (10th Cir. 1994).

The facts before this court reference both document and deposition testimony. That

testimony per se raises a genuine issue of material fact. For example, "Exhibit 17", to

Plaintiffs Response (entitled "Process Design Report”) at page nine (9), contains the

10



following statement:

Two types of coking furnaces will be considered: (1) the typical single fired design,
and (2) a new double fired design. The single fired furnace has two banks of tubes,
one on each box wall, with one row of floor burners between the banks. The tubes
are heated on one side. The double fired furnace has one bank of tubes in the
center of each box. There are floor burners on each side of the bank so that the
tubes are heated on both sides.

Because of plot plan space limitations, the single fired furnace will be restricted to
00 more than two boxes. The double fired furnace can be designed with four boxes.

Double fircd furnaces have been used extensively in petrochemical and
hydrocracking processes, but have not yet been tried in a coking unit. Some of the
benefits of the double fired design are expected to be:

a. Flux densities are low, and Itelnperature around the tube are more uniform
because the tubes are heated on both sides.

b. With low fluxes, residence time above 800 degrees F, a criteria to measure
coking in the furnace, is reduced. .o

c. Furnacé fouling and coking are reduced and run lengths are longer.

d. With four boxes, each box will be capable of being isolated from the other
three. This allows one box to be removed from service for — steam — air
decoking or maintenance while keeping all four drums in service.

“Exhibit 17" was prepared in 1986 by AMOCO personnel. Notable is descriptive use

of the word "new" as applied to the daue fired coker technology.

"Exhibit 18" is similarly revealing:

The proposed new coking furnace is of a design previously not utilized in the
delayed coking process but widely used in the petrochemical industry for pyrolysis
furnaces. Based on discussions with R&TE and representatives of Radco Process
Heaters, Inc., it has been determitied that the proposed design is feasible both from
process and construction standpoints. These design features are recommended to
maximize furnace performance, #nd to minimize construction costs and unit
downtime. '

11



There is little doubt, but that the design proposed by RADCO, and later installed,
was "new" to the delayed coking processf "Exhibit 16" is confirmatory. Within this
December S, 1985 memorandum, is a discussion of the various proposals received by
AMOCO for a "new" delayed coker heater, At page AOC 100003 is found the following
observation of Foster Wheeler’s prior experience with double fired heaters:

Experience level with Double Fired heaters mainly reactor feed heaters. They

designed two (2) vacuum furnaces for Chevron at their El Segundo, California

Refinery, in operation since 1964.

While the court cannot do more than note the evidence before it, that evidence is
plain: a vacuum heater and a reactor feed heater are not delayed coker heaters.’

Accordingly, the undersigned finds that there remains a genuine issue of material

fact as to the issues asserted by Foster Wheeler that it has both previously sold such

> See, e.g, Plaintiff's "Exhibit 7", the attached letter of August 7, 1987ﬁ'omS.C. Pierce, wherein he refers 1o the RADCO undertaking using
the description, "...the uniqueness of this application..”

GDcﬁmdmuinchdcat"Eﬂlibitw"aMS, IMSWMM Shannon Melton to Sam Johmson. The letter is evidenly among the
first contacts RADCO had with AMOCO in an astempt to persuddé AMOCO that double fired sechnology can be applied 10 the delayed coking
process. Defendants point to the language at page three of that leiser:

.double firing Is a well documented and well tested yolition to virtually svery problem that delayed coking presented.

The undersigned notes that the sentence at issue is one which must be viewed in context with the surrounding words. Says Mr. Melion
in the preceding paragraph:

In addition to the theoretical advantuges already discussod...ft]his technique can be demonstrated as highly superior... (Emphasis
added. )}

And in the seniences following:

There is no known negative aspect to the application of double firing to delayed coking. (Emphasis added. )2

Plainly, Melton, an engineer, is describing a prospectiyg application. Specifically, he is describing the application of a known principle,
i.e., "double firing’, 10 a known process, i.e,, "delayed coking’, ashwing that the marriage of the two would be unigue solurion to the problems

previously encountered in application of single fired technology. “He is not describing previously built or designed double fired delayed coker
heaters. There were, in fact, no such units in existence.

12



heaters, and that it has designed and offered for sale such a heater.” Defendants’ Motion
for Summary Judgment should be denied on these issues as well.

II. Unenforceability

Defendants assert that the conduct of counsel, in prosecuting the ’857 Patent
Application, was "inequitable". As a result, they contend that the ’857 Patent is
unenforceable. See, Defendanis’ Qpening Brief at p. 12 et seq.

The facts in this case speak for themselves, giving life to the law cited by both
parties. In this case, the original patent application was filed by Mr. Edward Bowman. In
his application, and in surrounding supporting documents (a letter and memorandum), Mr.
Bowman affirms his knowledge of the AMOCO sale. He also acknowledges that "you have
good arguments that at least until October of 1987, or at least about until the end of June 1987,
the use was, in fact, a necessary period of temg" Defendants’ "Exhibit 7.

At issue, then, is the question raised by Defendants, that information was
deliberately withheld from the Patent Office with intent to mislead.

Defendants cite Paragon, supra, a‘t39é4 F.2d 1192. A close reading of the court’s
holding at page 1192 of the reported oﬁﬁon discloses the following:

A party charging inequitable cm:dmtmaymake a prima facie case by showing an

unexplained violation of the duty of candor. In a responsive denial, the patentee

may set forth facts Whlch show that under the particular circumstances as the

feeived them, an inference of wrongful intent
for example, their good faith mistake in the

should not be drawn. Facts

7 Indeed, it would appear that RADCO has successfully vebitsted Foster-Wheeler's assertion that it had designed and buils double fired
heaters of a like kind, purpose and design. The submissions befé ¢ the court indicase that double fired technology existed in other realms, bus
had never before been applied to the delayed coking process. MMWM&Mdoubkﬁedlx}mobmbwhadmmppMHmme
delayed coking process. The submissions before the court plain that there is a distinctive difference between different types of heaters,
even those using similar technologies. The processes employedt w differens, as are the physics of the device, ie., different temperatures, flow
rates, flux ctc. Foster Wheeler's proposed design was distinctive i that proposed by RADCO. Plainiff's "Exhibit 16", referenced above, makes
it clear that AMOCO noted a significant difference betweent the divign proposals. This, in and of itself, creates a genuine issue of material fact.

13
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laworthefactsormemneg]igehbemaybemoughtoraiseagenuinedjspute.
(Emphasis added.)

The Paragon court went on to explain that absent explanation, evidence of a
"knowing failure to disclose” "supports an inference that the inventor’s attorney intended
to mislead the PTO." In that case, howwer, as noted earlier, more than 300 individual
sales were made of a medical instrument prior to the critical date. The sales were made
"with a lifetime guarantee”, accompaniéﬂ by the assertion that the devices had been
"exhaustively clinically tested". Faced with this scenario, the Paragon court had little choice
but to conclude that the attorney’s proat’ion regarding his failure to disclose did not -
raise a genuine issue of material fact. This was especially cogent given that the attorney
admitted that he had, in fact, "seen the promotional material and knew that the sales were
unrestricted and that no testing records were maintained.” Paragon, supra, at 984 F.2d
1193.

Here, the facts are far different. One attorney started the process. He then left the
firm, to be replaced by another. In his op_'ehing letter, Mr. Bowman acknowledges his belief
that disclosure should be considered, but also noted that a good faith argument can be
made for experimental use, perhaps evenas late as October of 1987. The attorney was not
faced with advertising blatantly commeféial in its presentation.

There were not 300 individual salas

No promotional materials were ely circulated to the public claiming a "lifetime

guarantee" and "exhaustive clinical te f? .
To the contrary, AMOCO and 0 acknowledged that double fired technology

was a "new” use in the delayed coking process.

14



In sum, there is indeed a genuine issue of material fact. This conclusion is
supported in part by the court’s foregoing toficlusion, that a genuine issue of material fact
exists regarding the question of "experimeﬁal use". Distinctive from Paragon, there is no
"overriding pattern of misconduct” by Plaintiff’s attorneys. To find "culpable intent” on the
record before it, the court would be required to ignore its own conclusions, that there is,
indeed, a genuine issue of material fact as to the question of experimental use. A lawyer
who makes a "judgment call" against disclosure, given the facts of this case, is not one, who
absent more, is actively attempting to mislead. The decision was a "judgment call",
arguably made in good faith. It is not beyond the facts of this case to suppose that a jury
could not "return a verdict for the nombﬁng party."

Given the foregoing, the underslg*ned does not find facts here, as were present
before the court in Paragon. A genuine msue of material fact remains as to the question
of counsel’s intent and conduct in prosecuting the Patent without disclosing the prior single
sale.

Accordingly, the undersigned recommends that Defendants’ Motion for Summary
Judgment on the question of unenforceability also be denied.

Any objections to this Report an&f--'iﬂ;:ecor'nmendation must be filed with the Clerk of
Courts within ten (10) days of the receipt of this notice. Failure to file objections within

the specified time waives the right to appeal the District Court’s order.’

8 See Moore v. United Siates of America, 950 F.2d 656 (104 Cir. 1991).
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Dated this l ; tay of

S—

AYES MAGISTRATE JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR THF I L E D
NORTHERN DISTRICT OF OKLAHOMA MAR 1 ~ 1995

JAMES JACKSON, Rlchard M. Lawrence, Clerk

DISTRICT COURT

Plaintiff, NWWHHNHNUOFMUWMA

vs. Case No. 94-C-111-BU

ROB EDEN, et al.,

HELL T E
oare T8 188;

ATE
fﬂ’u Bt '1 I

FITATY

Defendants.

JUDGMENT

This matter came before ;h@ Court upon the Motion for Summary
Judgment filed by Defendants Reob Eden, Emmett Eads and the Oklahoma
Department of Human Services and the Motion for Summary Judgment
filed Defendants Rob Eden and Emmett Eads, and the issues having
been duly considered and a deéision having been duly rendered,

IT IS ORDERED, ADJUDGED AND DECREED that judgment is entered
in favor of Defendants, Rob'Eﬁen, Emmett Eads and the Oklahoma
Department of Human Services, against Plaintiff, James Jackson.

—
DATED at Tulsa, Oklahoma, this Lﬁ day of March, 1995.

-

MXCHAEL BURRAGE’
ﬂNITED STATES DISTRICY JUDGE



IN THE UNITED STATES DISTRICT COURT FOR T}E& I L E D

NORTHERN DISTRICT OF OKLAHOMA
MAR 1 ¢ 1995

Richard M. Lawrance, Clark
. 8. DISTRICT COURT
MORTHERN DISTRICT OF QOKLAHOMA

JAMES JACKSON,
Plaintiff,
Case No. 94-C-111-BU

vs.

ROB EDEN, et al.,

1_. .-';"" ""'l

i\ \ 7 \995

Defendants.

paTdh

Sl]!]@lﬂll

This matter comes before the Court upon the motion of
Defendants, Rob Eden and Emmett Eads, for summary judgment pursuant
to Rule 56, Fed. R. Civ. P, Plaintiff, James Jackson, has
responded to the motion and Defendants have replied thereto. Upon
due consideration of the parties' submissions, the Court makes its
determination.

In February, 1992, Plaintiff, a black male, applied for the
position of social work assistant for the Oklahoma Department of
Human Services in Washington County, Oklahoma. Plaintiff was not
selected for the position. Plaintiff thereafter commenced this
action against Defendants, RoﬁfEden, Emmett Eads and the Oklahoma
Department of Human Serviceg; pursuant to 42 U.S.C. § 1981,
alleging that he was not selected for the social work assistant
position because he was black}and/or because he wag male. In an
Order dated January 20, 1995,.£hie Court entered summary Jjudgment
in favor of Defendant, Oklahdm& Department of Human Services, and
Defendants, Rob Eden and Emmett Eads, in their official capacity,

on Plaintiff's section 1981 claims for race and sex discrimination



and entered summary judgment in favor of Defendants, Rob Eden and
Emmett Eads, in their individual capacity, on Plaintiff's section
1981 claims for sex discrimination. As to Plaintiff's section 1981
claims for race discrimination, the Court granted summary judgment
to the extent Plaintiff sought relief under a disparate impact
theory but denied summary judgment to the extent Plaintiff sought
relief under a disparate treatment theory. The Court, however,
granted Defendants leave to file another summary judgment motion
addressing the disparate treatment theory. On February 6, 1995,
Defendants filed the instant motion.

Initially, the Court notes that Plaintiff, in response to
Defendants' motion, re-urges his position that Defendant, Oklahoma
Department of Human Services, and Defendants, Rob Eden and Emmett
Eads, in their official capacity, are not immune from suit under
the Eleventh Amendment. The Court, however, again finds that
Plaintiff's position is without merit. Defendant, Oklahoma
Department of Human Services, is a state agency. Defendants, Rob
Eden and Emmett Eads, are officials of that agency. Absent a
waiver or a congressional abrogation of immunity, a state and its
agencies are immune from suit under the Eleventh Amendment.

Pennhurst State School & Hosp. v, Halderman, 465 U.S. 89, 100, 104

S.Ct. 900, 908, 79 L.Ed.2d 67 (1984); Ramirez v. Oklahoma Dept. of

Mental Health, 41 F.3d 584, 588 (10th Cir. 1994). State officials
who are sued for damages in their official capacity are also immune
from suit as a Jjudgment agaﬂnst the public servants in their

official capacity imposes liéhility on the entity they represent.



Kentucky v. Graham, 473 U.S. 1589, 169, 105 S.Ct. 3099, 3107, 87
L.Ed.2d 114 (1985). The State of Oklahoma has not waived its
Eleventh Amendment immunity. . Okla. Stat. tit. 51, § 152.1(B);

Nichols v. Dept. of Correctiong, 631 P.2d 746, 749-51 (Okla. 1981).

Nor has Congress abrogated Eleventh Amendment immunity in 42 U.S.C.

§ 1981. Freeman v. Michigan Dept. of State, 808 F.2d 1174, 1178-79
(6th Cir. 1987); Morris v. State of Kan., Dept. of Revenue, 849

F.Supp. 1421, 1426 (D.Kan. 1994).' Therefore, the Court finds that
Defendant, Oklahoma DepartmentLof Human Services, and Defendants,
Rob Eden and Emmett Eads, in their official capacity, are immune
from suit on Plaintiff's section 1981 claims pursuant to the
Eleventh Amendment.

As set forth in the Court's Order of January 20, 1995, the
Supreme Court enunciated a scheme of proof for establishing
intentional racial discrimination under a disparate treatment

theory in McDonnell Douglas Corxp. V. Green, 411 U.S. 792 (1973).

Under the McDonnell Douglag analysis, a plaintiff must first
establish a prima facie case of discrimination. McDonnell Douglas,
411 U.S. at 802. In the January 20, 1995 Order, the Court,
construing Plaintiff's pleadings liberally, found that Plaintiff

had sufficiently pleaded a prima facie case. Satisfaction of the

'plaintiff has argued in hie brief that Defendant, Oklahoma
Department of Human Services, has walved Eleventh Amendment
immunity by receiving federal assistance and by participating in
federal programs. However, the mere receipt of federal funds and
participation in federal programs cannot establish a waiver or a
consent to suit in federal court. Atascadero State Hospital v.
Scalon, 473 U.S. 234, 246, 10% S.Ct. 3142, 3149, 87 L.Ed.2d 171
(1985) .




—
prima facie case creates a presumption of discrimination. st.
Mary's Honor Center v. Hicks, U.Ss. , 113 s8.Ct. 2742,

2747, 125 L.Ed.2d 407 (1993).

Once the plaintiff has established a prima facie case, the
burden of production shifts to the defendant to rebut the
presumption. Id. A defendant can meet this burden by articulating
a legitimate, nondiscriminatory reason for the employment decision.

Id. The defendant's explanation of its legitimate reason must be

clear and reasonably specific. 7Texas Dep't of Community Affairs v.
Burdine, 450 U.S. 248, 258, 101 S.Ct. 1089, 1095, &7 L.Ed.2d 207
(1981) . .

Defendant Rob Eden's affidﬁvit shows that the successful white
applicant for the social work assistant position was selected
because she was better qualified than Plaintiff. Mr. Eden's
affidavit indicates that the successful white applicant was better
qualified since she possessed ﬁ degree in psychology which was a
discipline related to social'work, her responses to interview
questions were judged superior to other applicants and her work
experience was more readily tr#ﬁsferable to the position of social
work assistant. The Court coﬁﬁludes that Defendants' reason for
their employment decision i# specific and reasonable and is
sufficient to rebut the presumption of discrimination created by
Plaintiff's prima facie case. |

The burden then shifts baﬁk to the plaintiff to show that the
defendant's proffered reasonhwas not the real reason for its

employment decision but was a pretext for discrimination.



McDonnell Douglas, 411 U.S. dﬁ5§04. This burden merges with the
ultimate burden of persuading ﬁﬁe court that the plaintiff has been
the victim of intentional raciai:discrimination. Burdine, 450 U.S.
at 256. The plaintiff may mgét this burden directly by showing
that racial discrimination a&ﬁhally motivated the defendant, or

indirectly by demonstrating th&ﬁ the defendant's reason is unworthy

of belief. Drake v. City of Fort Collins, 927 F.2d 1156, 1160
(10th Cir. 1991). 1In a summa#y judgment setting, the plaintiff
must raise a genuine factual q@i_tion as to whether the defendant's
proffered reason is pretextu&i; I4.

In the instant case, th@fCourt concludes that Plaintiff's
disparate treatment claim musﬁffail because he has not presented

sufficient evidence to satisfyﬂﬁis burden. Plaintiff has presented

no direct evidence of discrimihatory motive on Defendants' part,

nor has he disputed Defendants' evidence in regard to their

proffered reason for their amfloyment decision. He has merely
argued that the qualifications’eof the successful white applicant do

not establish that she was more gualified for the position than he.

However, Plaintiff's subjectiw ZValuation.of those qualifications,

does not prove discriminatory imtent. Plaintiff has also attempted

to prove that he was more qualified than the successful applicant

by showing that he had a long brk history and that he had a good
interview. The Court finds  this evidence does not prove that
Plaintiff was more qualified n the successful applicant.
In addition, Plaintiff failed to present other indirect

evidence which creates a doubt as to Defendants' motive in hiring



L _  ....... .

the white applicant for thég;ﬁocial work assistant position.
Plaintiff has submitted ev%&émce to demonstrate that black
individuals were underrepre&@nted in the workforce of the
Department of Human Services i@ﬁﬁaahington County, Oklahoma at the

time Plaintiff applied for a pogition. This evidence, however, is

insufficient to establish a jﬁ y question of discriminatory intent
on the part of the individuali@ﬁfendants. The evidence presented
does not show that these partiﬁéiar Defendants were responsible for
all of the hiring decisions ébr the Washington County office.
However, even if the evidenéﬁ' did show that Defendants were
responsible for the hiring de&%sions, it reveals no disparity of

treatment of black individualﬁ. According to the census data

provided by Plaintiff, the bl@ﬁk population made up 3.3% of the

total population in Bartleswille, Oklahoma. Other evidence

presented, however, indicates at black individuals made up 5% of

2

the workforce of the Washington County office. Since the

percentage of black individuala’in the Washington County workforce

exceeded the general black poﬁﬁlation, black individuals were not

underrepresented in the Washimgton County office.

Plaintiff, in his brief, 8 argued that the black population

in Tulsa, Oklahoma of 13.5% :ghould be included in determining

whether the black populatio a8 being underrepresented in the

widence which indicates that in
yton County office hired one black
als. The Court finds that this
Bue of fact as to whether the
""B% black workforce at the time

2plaintiff has submitted
1992, 1993 and 1994, the Was
individual and 23 white ind
evidence does not raise am
Washington County office had
Plaintiff applied for the job




Washington County office since applications were taken from Tulsa
residents. Plaintiff states ﬁ@at the inclusion of Tulsa's black

population makes for an averagﬂﬁbf 8.4%. Plaintiff has provided no

authority to support such argument. Nonetheless, the Court finds
that the evidence does not shoﬁﬁa significant disparity between the

Washington County office and ﬁ general black population so as to

establish discriminatory motive or intent on the part of the
individual Defendants.

Plaintiff has further athﬁmpted to establish discriminatory

intent by showing that Defendant, Oklahoma Department of Human

Services, admitted in its FY ffirmative Action Program that it

had a history of underutilizi g'minorities in its labor force. The
Court, however, again concl g that such evidence does not
establish a question of fact ‘about the individual Defendants'’
motive. Furthermore, the Cou. finds that the evidence does not

establish that the Washingtom.County office underutilized black

individuals.

Having reviewed all of the evidence submitted by Plaintiff,

the Court finds that Plaintiff has failed to present sufficient

evidence to raise factual questions about Defendants' motive in

hiring the white applicant fo he social work assistant position.

Because Plaintiff has failed H foer sufficient evidence to meet

his ultimate burden of sho intentional discrimination, the

Court finds that summary Jjud t ig appropriate. See, Durham v.

Xerox Corporation, 18 F.3d4 8 10th Cir. 1994).

Based upon the foregoing & Court GRANTS Defendants Eden and



Eads' Motion for Summary Judgment (Docket No. 13). Judgment shall

issue forthwith.

P P
ENTERED this _/{& day of Ma

MIC L. BURKRAGE
UNITED STATES DIST T JUDGE




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA 4.
TILED

WINFORD MARTIN, MAR 1 6 1995
Petitioner, Richard K. Lawrence,
U. S DOISTRICT COUR

vs. No. 95-C-0082-BU KORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, COUNTY OF,
TULSA,

ENTERED ON DOCKET
oarlB 17 995

Respondents.

QRDER

on February 7, 1995, the Court construed this petition for a
writ of habeas corpus as a prwétrigl habeas action pursuant to 28
U.S.C. § 2241(c)(3) because the Petitioner had not yet been
convicted. The Respondent has since moved to dismiss for failure
to exhaust state remedies. The Petitioner has not responded.

Petitioner's failure to respond to Respondent's motion
constitutes a waiver of objection to the motion, and a confession

of the matters raised by the motion. See Local Rule 7.1.Cc.7 In

any event the Court concludes t Respondent's motion to dismiss
for failure to exhaust state remedies should be granted.
petitioner's speedy trial issue can and must be considered first by
the state courts. See Cappg v. Sullivan, 13 F.3d 350, 354 n.2

(10th Cir. 1993) ("‘federal cdﬁﬁts should abstain from the exercise

'Local Rule 7.1.C reads as follows:

Response Briefs. Response briefs shall be filed within
fifteen (15) days after the filing of the motion.
Failure to timely respomd will authorize the court, in
its discretion, to deem the matter confessed, and enter
the relief requested.



of . . . jurisdiction if the issues raised in the [2241] petition
may be resolved either by trial on the merits in the state court or

by other state procedures . . e (quoting Dickerson v. Louisiana,

816 F.2d 229, 226 (5th Cir.), gert. denied, 484 U.S. 956 (1987)).
ACCORDINGLY IT IS HEREBY ORDERED that:
(1) Respondent's motion to dismiss for failure to exhaust
state remedies (doc . #4) is granted; and

(2) The petition is dismianad without prejudice.

SO ORDERED THIS /S day of _ “onct— , 1995.

MmM ngmf;(

MICHAEL BURRAGE
ﬂHITED STATES DISTRICT
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ICT OF OKLAHOMA

UNITED STATES Di
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UNITED STATES OF AMERICA,
Plaintiff,
Vs.

EARNEST WHITE,

CLARENCETTA WHITE,;

STATE OF OKLAHOMA, ex rel.
OKLAHOMA TAX COMMISSION; _
ROLLING OAKS AMENDED OWNERS’
ASSOCIATION, INC., aka Rolling Oaks
Owners Association, Inc 0

CITY OF SAND SPRINGS, Oklahoma _
COUNTY TREASURER, Tulsa County,
Oklahoma; BOARD OF COUNTY
COMMISSIONERS, Tulsa County,
Oklahoma,

Civil Case N0.94-C-1148-K

FILI*JD

MAR T e,

Richard M. L o
U. s pisT f“irr o'u(ﬁz'?'k
NORTHE R tesirici A JH!MIU!@‘A

vvvvvvvvvvvvvvvvvvvv

Defendants.

This matter comes on for coi

feration this /& day o%m/ ,
1995. The Plaintiff appears by Stephen C. Lewis, United States Attorney for the Northern

District of Oklahoma, through Loretta F. Radford, Assistant United States Attorney; the

Defendants, COUNTY TREASURER, ounty, Oklahoma, and BOARD OF COUNTY

COMMISSIONERS, Tulsa County, Oklahifia, appear by Dick A. Blakeley, Assistant

District Attorney, Tulsa County, Oklaho: e Defendant, STATE OF OKLAHOMA, ex

rel. OKLAHOMA TAX COMMISSION ars by Kim D. Ashley, Assistant General

Counsel; the Defendant, CITY OF SANI} §PRINGS, Oklahoma, appears not having

previously filed a Disclaimer; and the Deféfidants, EARNEST WHITE, CLARENCETTA

-

NOTE: THIS ORDER IS TO BE MAILED
BY PAOVALT 10 ALL T OUNSEL AND

FRO SE LITICANTS IMMEDIAYE
UPON RECEIPT. Y



WHITE and ROLLING OAKS AMENDED OWNERS’ ASSOCIATION, INC., appear not,
but make default.

The Court being fully advised &nd having examined the court file finds that the
Defendant, EARNEST WHITE, signed a Waiver of Summons on January 11, 1995; that the
Defendant, CLARENCETTA WHITE, sigw a Waiver of Summons on January 11, 1995;

that the Defendant, STATE OF OKLAHOMA, ¢gx rel. OKLAHOMA TAX COMMISSION,

was served a copy of Summons and Complaitt on December 16, 1994, by Certified Mail;
that Defendant, CITY OF SAND SPRING&',-leahoma, was served a copy of Summons and
Complaint on December 16, 1994, by Certiﬂgd Mail; and that Defendant, ROLLING OAKS
AMENDED OWNERS’ ASSOCIATION, INC., signed a Waiver of Summons on January 7,
1995.

It appears that the Defendants, COUNTY TREASURER, Tulsa County,
Oklahoma, and BOARD OF COUNTY COMMISSIONERS, Tulsa County, Oklahoma, filed
their Answers on December 29, 1994; that the Defendant, STATE OF OKLAHOMA, ex rel.
OKLAHOMA TAX COMMISSION, filed Its Answer on January 19, 1995; that the

Defendant, CITY OF SAND SPRINGS, C

shoma, filed Its Disclaimer on January 19,
1995; and that the Defendants, EARNEST ‘WHITE, CLARENCETTA WHITE and
ROLLING OAKS AMENDED OWNERS® ASSOCIATION, INC., have failed to answer and
their default has therefore been entered by the Clerk of this Court.

The Court further finds thatmln is a suit based upon a certain mortgage note
and for foreclosure of a mortgage securinﬂ;'ﬁilid mortgage note upon the following described
real property located in Tulsa County, Oklul!lnma, within the Northern Judicial District of

Oklahoma:



Lot Seven (7), Block Seven (), ROLLING OAKS

AMENDED, an Addition in Tulsa County, State of

Oklahoma, according to the vecorded plat thereof.

The Court further finds that on December 31, 1985, Roger Nielsen, executed
and delivered to FIRST SECURITY MORTGAGE COMPANY, his mortgage note in the
amount of $79,998.00, payable in monthly ;mtallments, with interest thereon at the rate of
Eleven percent (11%) per annum.

The Court further finds that aa#“fg@nucurity for the payment of the above-described
note, Roger Nielsen, a single person, execuied and delivered to FIRST SECURITY
MORTGAGE COMPANY, a mortgage dawd December 31, 1985, covering the above-
described property. Said mortgage was recorded on January 9, 1986, in Book 4917, Page
1416, in the records of Tulsa County, Oklahoma.

The Court further finds that off January 2, 1986, FIRST SECURITY
MORTGAGE COMPANY, assigned the above-described mortgage note and mortgage to
ASSOCIATES NATIONAL MORTGAGE UORPORATION. This Assignment of Mortgage
was recorded on February 6, 1986, in Book 4923, Page 824, in the records of Tulsa County,
Oklahoma.

The Court further finds that om April 30, 1989, ASSOCIATES NATIONAL
MORTGAGE CORP., assigned the above-described mortgage note and mortgage to FLEET
MORTGAGE CORP. This Assignment ef-.-.Murtgage was recorded on July 5, 1989, in Book
5192, Page 1554, in the records of Tulsa ﬂWnty, Oklahoma.

The Court further finds thal't_ tm July 20, 1990, FLEET MORTGAGE CORP.,
assigned the above-described mortgage mwm mortgage to the Secretary of Housing and

Urban Development of Washington, D.C., his successors and assigns. This Assignment of



o

Mortgage was recorded on July 27, 1990, iﬁ'Book 5267, Page 693, in the records of Tulsa
County, Oklahoma.

The Court further finds that on April 28, 1989, Roger Nielsen, a single
person, granted a general warranty deed to the Defendants, EARNEST WHITE and
CLARENCETTA WHITE, Husband and Wife. This deed was recorded with the Tulsa
County Clerk on May 2, 1989, in Book 5181 at Page 138 and the Defendants, EARNEST
WHITE and CLARENCETTA WHITE, assumed thereafter payment of the amount due
pursuant to the note and mortgage described above.

The Court further finds that on June 22, 1990, the Defendants, EARNEST
WHITE and CLARENCETTA WHITE, entered into an agreement with the Plaintiff lowering
the amount of the monthly installments due under the note in exchange for the Plaintiff’s
forbearance of its right to foreclose. Superséding agreements were reached between these
same parties on July 8, 1991, December 5,. 1991, January 13, 1992, June 9, 1992,

August 27, 1992 and April 20, 1993.
The Court further finds that the Defendants, EARNEST WHITE and

CLARENCETTA WHITE, made default under the terms of the aforesaid note and mortgage,

as well as the terms and conditions of the forbearance agreements, by reason of their failure
to make the monthly installments due thereon, which default has continued, and that by
reason thereof the Defendants, EARNEST. WHITE and CLARENCETTA WHITE, are
indebted to the Plaintiff in the principal sum of $114,940.08, plus interest at the rate of 11
percent per annum from August 1, 1994 unti’i judgment, plus interest thereafter at the legal
rate until fully paid, and the costs of this aetion .

The Court further finds that the Defendant, COUNTY TREASURER, Tulsa

County, Oklahoma, has a lien on the property which is the subject matter of this action by



virtue of ad valorem taxes in the amount of $781.00, plus penalties and interest, for the year
of 1994, Said lien is superior to the interest of the Plaintiff, United States of America.

The Court further finds that the Defendant, STATE OF OKLAHOMA, ex rel.
OKLAHOMA TAX COMMISSION, has a lien on the property which is the subject matter of
this action by virtue of State Taxes in the amount of $3,786.53 which became a lien on the
property as of April 12, 1989; a lien in the amount of $670.42 which became a lien on the
property as of July 7, 1989; a lien in the Buntlof $98.99 which became a lien on the
property as July 7, 1989; and a lien in the amount of 1,266.68 which became a lien on the
property as of October 6, 1992. Said liens are inferior to the interest of the Plaintiff, United
States of America.

The Court further finds that the Defendants, EARNEST WHITE,
CLARENCETTA WHITE and ROLLING OAKS AMENDED OWNERS’ ASSOCIATION,
INC., are in default, and have no right, title or interest in the subject real property.

The Court further finds that the Defendant, BOARD OF COUNTY
COMMISSIONERS, Tulsa County, Oklahoma, claims no right, title or interest in the subject
real property.

The Court further finds that tl:w Defendant, CITY OF SAND SPRINGS,
Oklahoma, Disclaims any right, title or interest in the real property.

The Court further finds that pursuant to 12 U.S.C. 1710(1) there shall be no
right of redemption (including in all mstam any right to possession based upon any right of
redemption) in the mortgagor or any othcf'gjétson subsequent to the foreclosure sale.

IT IS THEREFORE ORDHERED, ADJUDGED, AND DECREED that the
Plaintiff, the United States of America, acting on behalf of the Secretary of Housing and

Urban Development, have and recover judgment against the Defendants, EARNEST WHITE



and CLARENCETTA WHITE, in the principﬂ sum of $114,940.08, plus interest at the rate -
of 11 percent per annum from August 1, 1994 until judgment, plus interest thereafter at the
current legal rate of (. =7 percent per anmusm until paid, plus the costs of this action, plus
any additional sums advanced or to be advanced or expended during this foreclosure action

by Plaintiff for taxes, insurance, abstracting, or sums for the preservation of the subject
property.

IT IS FURTHER ORDER

D, ADJUDGED, AND DECREED that the
Defendant, COUNTY TREASURER, Tulss County, Oklahoma, have and recover judgment
in the amount of $781.00, plus penalties and interest, for ad valorem taxes for the year 1994,
plus the costs of this action.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, STATE OF OKLAHOMA, ex p¢l. OKLAHOMA TAX COMMISSION, have and
recover judgment In Rem in the amount of $5,822.62, plus accrued and accruing interest, for
state taxes, plus costs of this action.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendants, BOARD OF COUNTY COMMISSIONERS, Tulsa County, Oklahoma; CITY
OF SAND SPRINGS, Oklahoma; EARNEST WHITE; CLARENCETTA WHITE; and
ROLLING OAKS AMENDED OWNERS' ASSOCIATION, INC., have no right, title, or
interest in the subject real property. |

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that upon the
failure of said Defendants, EARNEST WHITE and CLARENCETTA WHITE, to satisfy the
judgment of the Plaintiff herein, an Order of Sale shail be issued to the United States

Marshal for the Northern District of Oklahoma, commanding him to advertise and sell



according to Plaintiff’s election with or without appraisement the real property involved
herein and apply the proceeds of the sale aﬁfollows:

First: |

In payment of the costs of this action accrued and accruing

incurred by the Plaintiff, inc-,l_ mg the costs of sale of said real

property;

Second: |

In payment of Defendant, COUNTY TREASURER, Tulsa

County, Oklahoma, in the ammml: of $781.00, plus penalties

and interest, for ad valorem |

es which are presently due and
owing on said real property;
Third:

red herein in favor of the

In payment of the judgment
Plaintiff; '
Fourth:

In payment of Defendant, STATE OF OKLAHOMA. ex rel.

OKLAHOMA TAX COMMISSION, in the amount of

$5,822.62, plus accrued andmmlng interest, state taxes which
are currently due and owing-.. |

The surplus from said sale, if any, shall be deposited with the Clerk of the Court to await

further Order of the Court.

IT IS FURTHER ORDE ADJUDGED, AND DECREED that pursuant

to 12 U.S.C. 1710(1) there shall be no right of redemption (including in all instances any



right to possession based upon any right of fedemption) in the mortgagor or any other person
subsequent to the foreclosure sale.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that from
and after the sale of the above-described real property, under and by virtue of this judgment
and decree, all of the Defendants and all mons claiming under them since the filing of the
Complaint, be and they are forever barred foreclosed of any right, title, interest or claim

in or to the subject real property or any part thereof. i *
v &. KERN
el YERRY L.
UNITED STATES DISTRICT JUDGE

APPROVED:

STEPHEN C. LEWIS
United States Attorney

3460 U.S. Courthouse
Tulsa, Oklahoma 74103
(918) 581-7463

DICK A. BLAKELEY, OBA #85
Assistant District Attorney

406 Tulsa County Courthouse
Tulsa, Oklahoma 74103

(918) 596-4842

Attorney for Defendants,

County Treasurer and

Board of County Commissioners,
Tulsa County, Oklahoma
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KIM D. ASHLEY, OBA #1475

Assistant General Counsel
P.O. Box 53248
Oklahoma City, Oklahoma 73152-3248
(405) 521-3141
Attorney for Defendant,
State of Oklahoma, ex rel.
Oklahoma Tax Commission

Judgment of Foreclosure
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ENTERED ON DOCKET

UNITED STATES DISTRICT COURT FOR THEpATE a1 1995}
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,

Plaintiff, oy
“{ P . g
vs. -ﬁk I -E-J E _D
DWIGHT G. WOFFORD; WMAKR - 1ans
JUDY WOFFORD; —— e
STATE OF OKLAHOMA, ex rel. " ﬁ"‘?;j"l“" Lawre o, Cleri
OKLAHOMA TAX COMMISSION; BORHER (e g Snt

COUNTY TREASURER, Tulsa
County, Oklahoma; BOARD OF
COUNTY COMMISSIONERS, Tulsa
County, Oklahoma,

Civil Case No. 94-C-1132-K

Defendants.

D L e e o SV

JUDGMENT | ...:__E FORECLOSURE
o y. This matter comes on for consideration this /¢ day
—~

SE—7/ 4 od , 1995. The Plaintiff appears by Stephen C.

Lewis, United States Attorney for the Northern District of
Oklahoma, through Loretta F. Radfbrd, Agsistant United States
Attorney; the Defendants, COUNTY TREASURER, Tulsa County,
Oklahoma, and BOARD OF COUNTY CbMMISSIONERS, Tulsa County,
Oklahoma, appear by Dick A. Bl#keley, Assistant District
Attorney, Tulsa County, Oklahoma; the Defendant, STATE OF
OKLAHOMA, ex rel. OKLAHOMA TAX COMMISSION, appears by Kim D.
Ashley, Assistant General Cauﬁ#el; and the Defendants, DWIGHT G.
WOFFORD and JUDY WOFFORD, appea&r not, but make default.

The Court further fimde that the Defendants, DWIGHT G.
WOFFORD and JUDY WOFFORD, aré}husband and wife.

The Court being fully advised and having examined the

court file finds that the Defendant, DWIGHT G. WOFFORD, was

NOTE: THIS ORDER IS TO BE MAILED
BY MOVANT TO ALL COUNSEL AND
PRO SE LITIGANTS IMMEDIATELY
UPON RECEIPT.



served a copy of Summons and Complaint on January 19, 1995 and
signed a Waiver of Summone on January 192, 1995; that the
Defendant, JUDY WOFFORD, was served a copy of Summons and
Complaint on January 19, 1995; that the Defendant, STATE OF
OKLAHOMA, ex rel. OKLAHOMA TAX COMMISSION, was served a copy of
Summons and Complaint on December 12, 1994, by Certified Mail.

It appears that the Defendants, COUNTY TREASURER, Tulsa
County, Oklahoma, and BOARD OF COUNTY COMMISSIONERS, Tulsa
County, Oklahoma, filed their Answer on December 27, 1994; that
the Defendant, STATE OF OKLAHOMA, ex rel. OKLAHOMA TAX
COMMISSION, filed its Answer on January 11, 1995; and that the
Defendants, DWIGHT G. WOFFORD and JUDY WOFFORD, have failed to
anawer and their default has tﬁérefore been entered by the Clerk
of this Court.

The Court further fiﬁds that this is a suit based upon
a certain mortgage note and for foreclosure of a mortgage
securing said mortgage note upﬁh the following described real
property located in Tulsa County, Oklahoma, within the Northern
Judicial District of Cklahoma:

LOT THIRTEEN (13), BLOCK FIVE (5), VANDIVERS

RESUBDIVISICN TO TEE CITY OF TULSA, TULSA

COUNTY, STATE OF OKLAHOMA, ACCORDING 'TO THE

RECORDED PLAT NO. 1928.

The Court further finds that this is a suit brought of
the further purpose of judicially determine the death of Karen A.
Wofford, and judicially terminate the joint tenency between
Dwight G. Wofford and Karen A. Wofford.

The Court further finds that DWIGHT G. WOFFORD and

KAREN A. WOFFORD, became the record owners of the real ﬁ}operty



involved in this action by virtue of a certain General Warranty
Deed dated, September 25, 1989, from Cecil E. Maddox and Mary A.
Maddox, husband and wife, as joint tenants and not as tenants in
common, on the death of one thﬁiaurvivor, the heirs and assigns
of the survivor, to take the entire fee simple title, such
General Warranty Deed was filed of record on October 19, 1989, in
Book 5214, Page 1561, in the rQCOrds of the County Clerk of Tulsa
County, Oklahoma.

The Court further fiﬁds that Karen A. Wofford died on
November 28, 1990, while seiz@d and possessed of the real
property being foreclosed. Tﬁﬁ;Certificate of Death No. 26441
was issued by the Oklahoma St&fé Department of Health certifying
Karen A. Wofford's death.

The Court further f@ﬁds that on September 25, 1989, the
Defendant, DWIGHT G. WOFFORD é;d Karen A. Wofford, now Deceased,
executed and delivered to FIRéfJSECURITY MORTGAGE COMPANY, their
mortgage note in the amount o£€$44,505.00, payable in monthly
installments, with interest tﬁéreon at the rate of Nine and One-
Half percent (9%%) per annum...

The Court further fi@ds that as security for the
payment of the above—describe&inote, the Defendant, DWIGHT G.
WOFFQRD and Karen A. Wofford{féow Deceased, executed and
delivered to FIRST SECURITY M@ﬁ?GAGE COMPANY a mortgage dated
September 25, 1989, coveringiﬁbe above-described property. Said
mortgage was recorded on Octéﬁér 19, 1989, in Book 5214, Page
1562, in the records of Tuls&iéounty, Oklahoma.

The Court further f{ﬁds that on September 25, _1989,

FIRST SECURITY MORTGAGE COMPANY, assigned the above-described



mortgage note and mortgage tozgﬂRTGAGE CLEARING CORPORATION.
This Assignment of Mortgage waéfrecorded on October 19, 1989, in
Book 5214, Page 1567, in the rééords of Tulsa County, Oklahoma.

The Court further fihaa that on March 1, 1991, MORTGAGE
CLEARING CORPORATION, assigned the above-described mortgage note
and mortgage to TRIAD BANK, N@#;. This Assignment of Mortgage was
recorded on December 31, 1991f}in Book 5371, Page 947, in the
records of Tulsa County, Oklahéma.

The Court further fi%ds that on March 2, 1992, Triad
Bank, N.A., assigned the abové;@escribed mortgage note and
mortgage to the Secretary of ﬂ&ﬁsing and Urban Development of
Washington, D.C., his successors and assigns. This Assignment of
Mortgage was recorded on March 8, 1993, in Book 5482, Page 539,
in the records of Tulsa County, Oklahoma.

The Court further f£inds that on February 12, 1993, the
Defendants, DWIGHT G. WOFFORD and JUDY WOFFORD, entered into an
agreement with the Plaintiff lowering the amount of the monthly
installments due under the nofﬁ:in exchange for the Plaintiff's
forbearance of its right to foreclose.

The Court further fimds that the Defendant, DWIGHT G.
WOFFORD, made default under the terms of the aforesaid note and

mortgage, as well as the termﬁ and conditions of the forbearance

agreement, by reason of his failure to make the monthly
installments due- thereon, whi#ﬁ deféult has continued, and that
by reason thereof the Defend&ﬁ?; DWIGHT G. WOFFORD, is indebted
to the Plaintiff in the prinﬁi§é1 sum of $51,098.87, plus
interest at the rate of 9% pefﬁent per annum from August-3, 1994

until judgment, plus interest thereafter at the legal rate until



fully paid, and the costs of this action.

The Court further finds that Plaintiff is entitled to a
judicial determination of the death of Karen A. Wofford, and to a
judicial termination of the joint tenancy of the Defendant,
Dwight G. Wofford and Karen A. Wofford, now deceased.

The Court further finds that the Defendant, COUNTY
TREASURER, Tulsa County, Oklahoma, has a lien on the propérty
which is the subject matter of this action by virtue of ad
valorem taxes in the amount of $456.00, plus penalties and
interest, for the year of 1994. Said lien is superior to the
interest of the Plaintiff, Uniﬁed States of America.

The Court further finds that the Defendant, COUNTY
TREASURER, Tulsa County, Oklahoma, has a lien on the property
which is the subject matter of this action by virtue of personal
property taxes in the amount of $8.00 which became a lien on the
property as of June 26, 1992; a lien in the amount of $2.00 which
became a lien on the property as of June 25, 1993; and a lien in
the amount of $2.00 which became a lien on the property as of
June 23, 1994. Said liens are.inferior to the interest of the
Plaintiff, United States of America.

The Court further finds that the Defendant, STATE OF
OKLAHOMA, ex rel. OKLAHOMA TAX COMMISSION, has a lien on the
property which is the subject matter of this action by virtue of
state taxes in the amount of $282.65 which became a lien on the
property as of March 5, 1992. 8aid lien is inferior to the
interest of the Plaintiff, United States of America.

The Court further finds that the Defendants, RQWIGHT G.

WOFFORD and JUDY WOFFORD, are in default, and have no right,



title or interest in the subject real property.

The Court further finds that the Defendant, BOARD OF
COUNTY COMMISSIONERS, Tulsa County, Oklahoma, claims no right,
title or interest in the subjee¢t real property.

The Court further finds that pursuant to 12 U.S.C.
1710(1) there shall be no right of redemption (including in all
instances any right to possession based upon any right of
redemption) in the mortgagor or any other person subseqguent to
the foreclosure sale.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the
Plaintiff, the United States of America, acting on behalf of the
Secretary of Housing and Urban Development, have and recover
judgment In Rem against the Defendant, DWIGHT G. WOFFORD, in the
principal sum of $51,098.87, plus interest at the rate of 9%
percent per annum from August 3, 1994 until judgment, plus
interest thereafter at the current legal rate of (-5 percent
per annum until paid, plus the costs of this action, plus any
additional sums advanced or to be advanced or expended during
this foreclosure action by Plaintiff for taxes, insurance,
abstracting, or sums for the preservation of the subject
property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
death of Karen A. Wofford be énd the same is hereby judicially
determined to have occurred on November 28, 1990, in the City of
Tulsa, County of Tulsa, State of Oklahoma.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
joint tenancy of the Defendant, Dwight G. Wofford and Kaxen A.

Wofford, in the above-described real property be and the same is



hereby judicially terminated aé of the date of the death of
Karen A. Wofford on November 28, 1990,

IT IS FURTHER ORDEREY, ADJUDGED, AND DECREED that the
Defendant, COUNTY TREASURER, Tulesa County, Oklahoma, have and
recover judgment in the amount ©f $456.00, plus penalties and
interest, for ad valorem taxes for the year 1994, plus the costs
of this action.

IT IS FURTEER ORDERED, ADJUDGED, AND DECREED that the
Defendant, COUNTY TREASURER, Tulpa County, Oklahoma, have and
recover judgment in the amount ©f $12.00 for personal property
taxes for the years 1991-1993, plus the costs of this action.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, STATE OF OKLAHOMA, @x rel. OKLAHOMA TAX COMMISSION,
have and recover judgment in xem in the amount of $282.65, plus
accrued and accruing for state taxes for the year 1990, plus the
costs of this action.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendants, BOARD OF COUNTY COMMISSIONERS, Tulsa County,
Oklahoma, DWIGHT G. WOFFORD and JUDY WOFFORD, have no right,
title, or interest in the subject real property.

IT IS FURTHER ORDERHD, ADJUDGED, AND DECREED that upon
the failure of said Defendant, DWIGHT G. WOFFORD, to satisfy the
judgment in rem of the Plaintiff herein, an Order of Sale shall
be issued to the United StaﬁaﬂfMarshal for the Northern District
of Oklahoma, commanding him to advertise and sell according to
Plaintiff's election with or without appraisement the real
property involved herein and apply the proceeds of the sale as

follows:



First: :

In payment of the costs of this action
accrued and accruing'ihcurred by the
Plaintiff, including the costs of sale of
said real property;

Second:

In payment of Defendant, COUNTY TREASURER,
Tulsa County, Oklahomﬁ; in the amount of
$456.00, plus penalti#ﬂ.and interest, for

ad valorem taxes which are presently due and
owing on said real pﬁ@?erty;

Third:

In payment of the juﬂgment rendered herein
in favor of the Plai#ﬁiff;

Fourth:

In payment of Defendant, STATE OF OKLAHOMA,
ex rel. OKLAHOMA TAX COMMISSION, in the
amount of $282.65, plus accrued and accruing
interest, state taxee which are currently due
and owing.

Fifth:

In payment of Defendant, COUNTY TREASURER,

Tulsa County, Oklah , in the amount of

$12.00, personal prqﬁﬁrty taxes which are

currently due and owiﬁg.
The surplus from said sale, if ﬁny, shall be deposited with the
Clerk of the Court to await further Order of the Court. ..

IT IS FURTHER ORDER _-., ADJUDGED, AND DECREED that



pursuant to 12 U.S.C, 1710(1) there shall be no right of
redemption (including in all instances any right to possession
based upon any right of redemption) in the mortgagor or any other
person subsequent to the foreclosure sale.

IT IS FURTHER on.nn:n} ADJUDGED, AND DECREED that from
and after the sale of the above-deacribed real property, under
and by virtue of this judgment -and decree, all of the Defendants
and all persons claiming under them since the filing of the
Complaint, be and they are forever barred and foreclosed of any
right, title, interest or claim in or to the subject real

property or any part thereof.
e/ TERRY C. KERN
UNITED STATES DISTRICT JUDGE




APPROVED:

STEPHEN C. LEWIS
United States Attorney

[

TTR F. RADFORD, QBA
Assistant United States
3460 U.S. Courthouse
Tulsa, Oklahoma 74103
(918) 581-7463

DICK A. AKELEY, OBA #852
Assistant District Attokney
406 Tulsa County Courthouse
Tulsa, Oklahoma 74103
(918) 596-4842
Attorney for Defendants,
County Treasurer and
Board of County Commissioners,
Tulsa County, Oklahoma

Yot

KIM D. ASHLEY \

Assistant General Counsel
P.O. Box 53248
Oklahoma City, Oklahoma 73152-3248
(405) 521-3141
Attorney for Defendant,
State of Oklahoma, ex rel.
Oklahoma Tax Commission

Judgment of Foreclosure
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IN THE UNITED STATES DISTRICT COURT F I L E

FOR THE NORTHERN DISTRICT OF OKLAHOMA

A

_ MAR 15 1995
MYRNA DANIELS O/B/O SHANIQUA HUDSON rd M. Lawrence, CJerk
a minor /B @ '; “'{f,‘%. DISTRICT COURT
' ) NORTHERN DISTRICT OF OKLAHOMA
Plaintiff, )
)
vs. ) Case No. 93—C-523—E‘///
) .
DONNA SHALALA, SECRETARY HEALTH AND )
HUMAN SERVICES, ' )
) ENTERED ON DOCKET
Defendant. )

DATE 3’[10 -4 5’

Myrna Daniels brings this ciaim for Children's Supplemental
Security Income Disability Benefits on behalf of her minor
daughter, Shanigqua Hudson. There.is no dispute that Hudson has
exhausted her administrative remedies, and is properly before this
court.

Hudson, who was 11 at the:time of her administrative hearing
in 1992, claims to be disabled as a result of an impairment to her
left leg and left arm, which hﬁﬁ been diagnosed as "cerebral palsy
syndrome with spastic left heﬁiplegia. . . severe tendoachilles
contracture with rocker bottom deformity, left foot." She claims
that she can only walk for shorﬁ periods of time, walks more slowly
than other children, and suffers from severe disabling pain. She
claims she cannot bend her left arm, can only walk or stand for 30
minutes at a time, and suffers pain which causes her to need to
rest. |

Both parties agree that; under the change in law as a result

of Sullivan v. Zebley, 493 U.S. 521 (1990), Hudson is disabled if



she suffers from an impairmenti#f Ycomparable severity" to one that
would disable an adult. 1In dﬁtermining comparable severity, the
SSA considers the claimant's ﬁhility to "grow, develop, or mature
physically, mentally, or emotiﬁnally and thus to engage in age-
appropriate activities of daily 1living in self care, play and
recreation, school and acaﬂﬁmics, vocational settings, peer
relationships, or family lifeyﬁ 20 C.F.R. §416.924(a)(2). The
Sequential Process for evaluating a Child's disability is:

Step 1: Is the child engaqed in substantial gainful
activity?

Step 2: If not, does theléhild have a severe impairment
or combination of impairments?

Step 3: If so, does the child's impairment, or
combination of impairments, meet or equal a listing?

Step 4: If not, does the child have an impairment or

comparable severlty to an impairment that would disable

an adult?

20 C.F.R. §416.924(a~-f).

After applying this analy@is, the ALJ found that the claimant
is not engaging in substantial gainful activity; has left
hemiparesis, left hamstring #nd tendo-achilles tightness, and
contracture with 10 degrees reﬁuced dorsiflexion and rocker bottom
deformity of the left foot; fhat the claimant does not have a
listed impairment; and that  the claimant does not have an
impairment or combination ofnsmpairments which is functionally
equivalent to any listed impaiihant.

The Secretary's decisioﬁf and findings will be upheld if

supported by substantial evid f:e. Nieto v. Heckler, 750 F.2d 59,
61 (10th Cir. 1984). Substantial evidence is evidence a reasonable

2



mind would accept as adequate to support a conclusion Andrade V.

Sec'y Health & Human Services, 985 F.2d 1045, 1047 (10th Cir.
1993). A decision is not based on substantial evidence if it is
overwhelmed by other evidence in the record of if there is a mere

scintilla of evidence supportin§ it. Ellison v. Sullivan, 929 F.2d

534 (10th Cir. 1990) (evidenceé not substantial if overwhelmed by

other evidence or merely a condiusion); Bernal v. Bowen, 851 F.2d

at 299; Williams v. Bowen, 844 F.2d 748, 750 (10th Cir. 1988)

(same). The inquiry is not whether there was evidence which would
have supported a different result but whether there was substantial
evidence in support of the resﬂit reached. In addition, the agency
decision is subject to reversal if the incorrect legal standard was

applied. Henrie v. U.S. Dep't Health and Human Services, 13 F.3d
359, 360 (10th Cir. 1993); Williams v. Bowen, 844 F.2d at 750.

Claimant's first objecti@h to the Secretary's denial of her
application is that the ALJ afred in not finding that she had a
listed impairment. The govarhment argues that Claimant's leg
impairment does not meet or_hqual §101.03A of the Appendix 1
Listing of Impairments, whidﬁ requires that Claimant present
objective medical evidence that she has a deficit of
musculoskeletal function du@. to deformity or musculoskeletal
disease, and her walking is m&ﬁkedly reduced in speed or distance

despite orthotic or prosthetic devices. 20 C.F.R. Part 404,

Subpart P, Appendix 1, §101.03 It asserts that Claimant does not
meet or equal the requiremenﬁ .of §101.03A because she is, by her

own testimony able to walk thirty minutes at a time, play soccer



twice a week with her classmatea; and does not need an orthotic or
prosthetic device to walk. The government also relies on the
report of Claimant's principal'to the effect that Claimant's leg
impairment did not have any anﬁﬁrent effect on her activities and
was not noticeable; and Claimaﬁt_was able to participate in all the
physical education activities and "has always participated
completely with the rest of thﬂ_class." The Court finds that the
evidence supports the conclugihn that claimant's walking is not
"markedly reduced in speed or.aiatance," and therefore does not
have an impairment which neets or equals §101.03A.

Claimant also asserts thﬁt the ALJ erred in failing to
evaluate her subjective complaints of pain under the standard set

forth in Luna v. Bowen, 834 P. 2d 161, 164 (10th cir. 1987). The

government argues that the ALJ properly analyzed Claimant's
subjective complaints of pain pﬁrsuant to Luna, when he noted that
she did not seek regular treatment for pain, did not take any
medication other than Advil, iparticipated in many activities,
including playing soccer, and;ﬁuccessfully completed her school
assignments.

Under Luna v. Bowen, 834 F.2d 161 (10th cCcir. 1987), the

decision maker must consider all of the evidence presented to
determine whether the Claiman;’s pain is disabling, including
medical data, other objectivq;u"':’iindications of the degree of the
pain, and subjective accounts_ﬁ#_tha severity of the pain. Id. at

163. Factors to be considered. include the Claimant's persistent

attempts to find relief froﬁﬁpain and his willingness to try



prescribed treatment, regular use of crutches or a cane, regular
contact with a doctor, the posaibility that psychological disorders
combine with physical problems, the Claimant's daily activities,
and the dosage, effectiveness, ;nd side effects of medication. Id.
at 165-66. Although Claimant complains of pain, the evidence
reveals that she does not take prescription medication for her
pain, does not see a doctor with'any frequency at this time, is not
significantly limited in her dﬁily activities, and does not use a
crutch or a cane. The evidﬁﬁ#a supports the AL's finding that
Claimant does not suffer from disabling pain.

Lastly, Plaintiff argued &t the hearing, for the first time,
that the ALJ did not make fqﬁhal findings regarding step four,
i.e., that cClaimant does notfhave an impairment of comparable
severity that would disable an ﬁdu1t. The government agrees that
no specific finding regarding;ﬁ@ep four was made, but asserts that
a finding regarding step four Wah Wimplicit" in the findings of the
ALJ. The Court agrees. Thé?ALJ made the finding that "[t]he
claimant was not under a didkbility as defined in the Social
Security Act at any time thrﬁugh the date of this decision."

Moreover within the evaluation of the evidence, the ALJ stated:

Moreover, under section .924(f), when the impairment
is severe but does not et or equal on severity any
listed impairment in Appendix 1, the undersigned is
required to assess the im@gct of the impairment(s) on the
claimant's overall abil r to function independently,
appropriately, and effectively, in an age appropriate
manner. This assessment is to determine whether the
claimant has an impairment{s) of comparable severity to
an impairment(s) that mbnld prevent an adult from
engaging in substantial gainful activity. However, if the
impairment(s) is not parable in severity to an
impairment that would make an adult disabled, it would

- 5



not be considered disabling for a child."
The ALJ then proceeded to make the assessment he discussed, and
conclude that the Claimant was not disabled within the meaning of
the Act. The Court does not find any reason to remand for a more
specific finding.

The ALJ properly considered the objective medical evidence,
and the subjective evidence such{as Plaintiff's activities, and his
determination is supported by substantial evidence. Plaintiff's

appeal is denied.

IT IS SO ORDERED THIS ’ﬁﬁff?V/DAY OF EeEEoRiyY, 1995.

ELLISON, SENIOR JUDGE
STATES DISTRICT COURT
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Now before the Court is e appeal of the plaintiff Marion

Hunter, Jr., to the Secretary:__denial of disability benefits.
Marion Hunter (Hunter) filu applications for Social Security
Benefits and Supplemental Se ity Income in September, 1987,
alleging disability since Octo 2, 1982. These applications were
denied, and Plaintiff did not pursue the matter any further. He
filed applications for benefi and supplemental income again in
1992, alleging the same date;”f disability. He claims to have
multiple impairments includin ;_ sleep disorder, vision problems,
hypertension, swollen feet, a“gunshot wound and two knife wounds.

Claimant was born on April-13, 1941, and completed the fifth- .

grade. He has worked at a b manufacturing company, blending

brick, as a maintenance man’:at apartment complexes, and as a
machinist. He has not enga in substantial gainful activity
since 1981. He has been diagn@sed with essential hypertension.
The Secretary must follo -five-step process in evaluating a
claim for disability benefits 20 C.F.R. §416.920 (1988). 1If a

person is found to be disablg

or not disabled at any point, the



review ends. §416.920(a). The five steps are as follows:

1. A person who is working is not disabled. 20 C.F.R.
§416.920(b)

2. A person who does not have an impairment or combination
of impairments severa enough to limit the ability to do
basic work is not disabled. 20 C.F.R. §416.920(c).

3. A person whose impai#ments meets or equals one of the
impairments listed in the regulations is conclusively
presumed to be disabled. 20 C.F.R. §416.920(d).

4. A person who is able to perform work he has done in the
past is not disableds 20 C.F.R. §416.920(e).

5. A: person whose impalﬁmant precludes performance of past
work is disabled unless the Secretary demonstrates that
the person can perform other work. Factors to be

considered are age, @dlucation, past work experience, and
residual functional eapacity. 20 C.F.R. §416.920(f).

Reves V. Bowen, 845 F.2d 242, 243 (10th Cir. 1988).

The claimant bears the burden of establishing a disability,
i.e., the first four steps. ﬁ&mnaﬁon v. Sullivan, 987 F.z2d 1482,

1487 (10th Cir. 1993). Williams v. Bowen, 844 F.2d 748, 751 n.2

(10th Ccir. 1988). Once step five is reached, the burden shifts to

the Secretary to show that claiﬂhnt retains the capacity to perform

alternative work types which ist within the national economnmy.

Diaz v. Secretary of Health in Servs., 898 F.24 774, 776 (10th
Cir. 1990).

The Secretary's decision and findings will be upheld if

supported by substantial evidﬁ” @, Nieto v. Heckler, 750 F.2d 59,
61 (10th Cir. 1984). Substantisl evidence is evidence a reasonable
mind would accept as adegquate support a conclusion Andrade V.

‘9885 F.2d 1045, 1047 (10th Cir.

Sec'y Health & Human Service
1993). A decision is not badﬁﬁ on substantial evidence if it is

overwhelmed by other evidence in the record of if there is a mere



scintilla of evidence supportifig it. Ellison v. Sullivan, 929 F.2d

534 (10th Cir. 1990) (evidencg:inot substantial if overwhelmed by

other evidence or merely a ¢ usion); Bernal v. Bowen, 851 F.2d

at 299; Williams v. Bowen, ##4 F.2d 748, 750 (10th Cir. 1988)

(same). The inquiry is not whekher there was evidence which would

have supported a different rest but whether there was substantial
evidence in support of the result reached. In addition, the agency

decision is subject to reversal if the incorrect legal standard was

applied. Henrie v. U.S., Dep! alth and Human Services, 13 F.3d

359, 360 (10th Cir. 1993); Bowen, 844 F.2d at 750.

ﬁdge found that Hunter's 1987

The Adnministrative Law

applications were administyatively final, and no further

consideration could be give those applications. He denied

Hunter's 1992 applications at ‘the second step, finding that "Mr.

Hunter has clearly failed to  tain the burden of establishing

that he has a severe impairm t or combination of impairments,
considered singularly or in coiibination, which would significantly
affect his ability to engage i a full range of basic work-related
activities, to include heavy ual labor on a sustained basis."
He noted that no physic “had placed any exertional or

nonexertional limitations on ¢

imant's ability to engage in work-
related activities, and that ._ant was not credible with respect
to his multiple subjective ¢ ﬁints. He noted that claimant had
been diagnosed with essenti: iertension, but that the medical
records revealed it was well folled with medication and there

was no evidence of end organ!



Claimant brought this app , arguing that his impairments are

more than slight and that y interfere with his ability to

perform basic_ work activitié He argues that he has been
diagnosed with essential hype: fhsion and that the other problens
he suffers from "may well stepm from the medication he must take to
control his hypertension." claims that these problems are
therefore "abnormalities . . monstrable by medically acceptable
clinical and laboratory diaghostic techniques," and must be
considered in determining ther he has severe or slight
impairments. He asserts thi the ALJ rejected his complaints
because he found no abnormal from which they might result, but
that the ALJ “failed to con&i r whether Mr. Hunter's complaints
could be caused by his medication, even though objective evidence

should have raised the issue.

The Secretary argues th@
medical evidence consisting signs, symptoms and laboratory
findings and may nhot rest 1ély of claimant's statement of
symptoms. Defendants note that Plaintiff's impairments were never

confirmed by any diagnostic

testing, and argue that narcolepsy,
Plaintiff's most significant irment, was not mentioned by him
during his incarceration at éklahoma Department of Corrections
from September, 1984 to Juni 987, or while in the Tulsa county
Jail from June 19, 1991 to De i r 23, 1991, despite the fact that
he was seen two to four tim wéek by a physician. Defendants
also argue that there is no e ce that Plaintiff is experiencing

side effects from his hyperte on medication.




In Bowen v. Yuckert, 107 S.Ct. 2287 (1987), the Supreme Court
upheld the Secretary's authority to "require disability claimants
to make a threshold showing of medical severity." Both parties
agree the medically sever@  impairments must result from
"abnormalities . . . demonstraﬁla by medically acceptable clinical
and laboratory diagnostic techﬁiques." 42 U.S.C. §423(d) (1) (a).
The Court finds that Plaintiff did not meet his burden of proof on
this issue. Plaintiff's me ical recoras do not demonstrate
impairments such as those complained of by Plaintiff or that are
medically severe. Moreover, this is not a situation where
Plaintiff is deprived of his: ability to prove his impairments
because of lack of finances to geek medical treatment. The record
reveals that Plaintiff has in tgct sought medical treatment, from
among other places, Morton H&&ith Center, the Tulsa County Jail,
and the Oklahoma Department of Corrections. None of these records
substantiate any impairment that is medically severe other than the

hypertension which is taken care of by medication.

Plaintiff's appeal is denied.

Z%{DAY OF i722£éxdﬁ_

IT IS SO ORDERED THIS , 1995,

#. ELLISON, SENIOR JUDGE
# STATES DISTRICT COURT



IN THE UNITED TBES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF OKLAHOMA F I L E D

WILLIE LEONARD GRANT, MAR 15 1995
Richard M.
Petitioner, DI -hg}‘ggﬂgeum i

vs.

S.
NORTHERK DISTRICT OF GKkiaos
No. 94-C-1031-E L/m

ENTERED ON DOf‘KE}
oate_ =16 - 49

RONALD J. CHAMPION, et al.,

Respondent.

At issue before the Court is Respondent's motion to dismiss

this petition for a writ of *B#ibeas corpus as a mixed petition

pursuant to Rose v. Lundy, 45 .5. 509 (1982). Respondent argues

that the Petitioner has not esented to the Oklahoma Court of

Criminal Appeals one of his gremnds for relief (i.e., ineffective

assistance of his appellate  gounsel) . The Petitioner has not

responded.

In Rose v. Lundy, 455 509 (1982}, the United States

Supreme Court held that a fe ral district court must dismiss a

habeas corpus petition contain exhausted and unexhausted grounds

for relief. The Court stated

In this case we considex ther the exhaustion rule in
28 U.S.C. § 2254(b), (i equires a federal district
court to dismiss a pet for a writ of habeas corpus
containing any claims t tve not been exhausted in the
state courts. Because  requiring exhaustion of all
claimg furthers the 8 underlying the habeas
gtatutes, we ourt must dismisg such
"mixed petitions," lea e prisoner with the choice
of returning to state . to exhaust his claims or of
amending or resubmitting ¢ habeas petition to present
only exhausted claims district court.

Id. at 510 (emphasis added).

Petitioner's failure t& respond to Respondent's motion



constitutes a waiver of objec n to the motion, and a confession

of the matters raised by the ion. See Local Rule 7.1.C. ' 1In

any event, the Court concl 8 that the Petitioner has not
exhausted his state remedies to all of his grounds for relief.
Accordingly, Petitioner's app ation for a writ of habeas corpus

is subject to dismissal as a mixed petition. See Rose, 455 U.S. at

510.

ACCORDINGLY, IT IS HEREBY ORDERED that Respondent's motion to

dismiss (doc. #6) is granted, | the petition for a writ of habeas

corpus is dismissed without p dlce as a mixed petition.

SO ORDERED THIS / ‘Z' '(t;a

MES 0. “ELLISON, Senior Judge
TED STATES DISTRICT COURT

'Local Rule 7.1.C reads & ;bllows:

briefs shall be filed within
he filing of the motion.
1l authorize the court, in
"matter confessed, and enter

Responge Briefs. Respo
fifteen (15) days aft

Failure to timely resp
its discretion, to deem
the relief requested.
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IN THE UNITED SrﬁTES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

MELVIN BATTIEST,
Petitioner,

No. 94-C-960-K

FILED

MAR 1. 1905

vs.
RCN CHAMPION,

Respondent.

R W N T

el Richard M. Lawrciice, Clerk
QGEDER U. S. DISTRICT COURT

NORTHERN DISTRICT OF OKLAHOMA

At issue before the Court in this habeas corpus action
pursuant to 28 U.S.C. § 2254, is Respondent's motion to dismiss the
petition as successive under Rule 9(b) of the Rules Governing
Section 2254 cases. Respondent argues that the ineffective-
assistance-of-counsel claim whigh Petitioner raises in the present
petition is successive as it wae considered on the merits in an
earlier petition for a writ o©f habeas corpus in the Eastern
District of Oklahoma. Although the Petitioner concedes that the

Eastern District previously reviewed the effective assistance of

his trial and appellate couns@xﬁ he alleges that there are still
fundamental grounds of ineffeétive assistance for this Court to

review.

I. BACKGROUND

In July 1985, Petitioner w

convicted of first degree murder

and sentenced to life imprisonm@ﬂt. The Oklahoma Court of Criminal

Appeals affirmed the judgment and sentence in Battiest v. Cowley,

755 P.2d 688 (Okla. Crim. App. 1988). Petitioner then sought post-



conviction relief in the Distrie¢t Court of Wagoner county, alleging
the ineffective assistance of ¢ounsel. The district court denied
relief and the Court of Criminﬁl Appeals affirmed on March 7, 1989.
Thereafter, Petitioner filed a petition for a writ of habeas corpus
in the Eastern District of Oklahoma, Case No. 89-316-C, raising
five grounds of ineffective agsistance of counsel. Following a

reversal of its order dismissipg the case for failure to exhaust

state remedies, the Eastern Diptiict addressed Petitioner's five
claims of ineffective assistanc¢e of counsel and found that counsel
was effective under the Sixth‘ﬁmandment. That finding was affirmed
by the Tenth Circuit Court of Appeals in an unpublished opinion.
In the instant petition, ﬁﬁtitioner again alleges ineffective
assistance of counsel. This time, however, he bases his claim on
grounds that counsel was "seﬁiausly deficient." He argues that
counsel failed to adequately investigate and prepare for both trial

and appeal.

II. - AMALYSIS

The law regarding dis

gal of successive section 2254
petitions is clear. Rule 9(b) states as follows:

Successive petitions. A gecond or successive petition may be
dismissed if the judge f£ipds that it fails to allege new or
different grounds for reljef and the prior determination was
on the merits or, if new and different grounds are allegeqd,
the judge finds that the failure of the petitioner to assert
those grounds in a prior petition constituted an abuse of the
writ. :

In this case it is undispﬁﬁbd that Petitioner previously filed

a habeas corpus action in the Bastern District and that the court



denied Petitioner's ineffectiveness claims on the merits.
Therefore, the Petitioner Eﬁ@rs the burden of showing that

"‘although the ground of the néw application was determined against

him on the merits on a prior a_ziication, the ends of justice would

the ground.'" Parks v. Reynolds,

be served by a redetermination

958 F.2d 989, 994 (1l0th Cir;f1992) (quoting Sanders v. United

States, 373 U.S. 1 (1963)), enied, 112 S.Ct. 1310 (1992).

In McClesky v. Zant, 499 U.S;“i67, 495 (1991), the Supreme Court

equated the "ends of Jjustis inquiry with the "fundamental

miscarriage of justice" inqui  See also Parks, 958 F.2d at 994.

The 'Supreme Court recen y summarized its prior holdings

involving a defendant's subsequent use of the habeas writ. In

Herrera v. Collins, 113 S.Ct. #5853 (1993), the Court stated "that a
petitioner otherwise subject t& defenses of abusive or successive
use of the writ may have his federal constitutiocnal claim

considered on the merits if makes a proper showing of actual

innocence. This rule, or damental miscarriage of Jjustice

exception, is grounded in the ‘equitable discretion' of habeas

courts to see that federal cofiititutional errors do not result in

the incarceration of innocent : gons." See also McClesky v. Zant,

499 U.S. 467, 495 (1991); Wilson, 477 U.S. 436, 454

(1986) (plurality opinion); Reynolds, 958 F.2d at 995.
The Petitioner has ma no colorable showing of actual

innocence which would justif ;ching the merits of the successive

claim raised in the present tion. Nor do Petitioner's claims

that his counsel was seriou deficient suffice to meet that



standard. Therefore, the Court finds that Petitioner's ineffective
assistaﬁce of counsel claim should be dismissed as a successive
claim under Rule 9(b).

Even if the Court were ﬁo treat Petitioner's ineffective
assistance claim as a new claim under Rule 9(b), it would still be
subject to dismissal as an abuﬁive claim. Petitioner has not shown
adequate cause or prejudice undeér the strict McCleskey standard for
failing to raise that claim iﬁ the first habeas petition. See
McCleskey v. Zant, 499 U.S. 467 (1991). Nor has he met the narrow
miscarriage of justice excepﬁi@n to the cause requirement, as he
has not demonstrated that tha alleged constitutional wviolation
caused the conviction of an.inﬁbcenﬁ man. Id. at 495.

ACCORDINGLY, IT IS HEREBY ORDERED that Respondent's motion to
dismiss (doc. #4) is granted ﬂhd the petition is dismissed as a

successive petition under Rule 9 {b) of the Rules Governing section

2254 cases.

SO ORDERED THIS /9  day of m , 1995.

'WxTED STATES/DISTRICT JUDGE



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

FRANK TAUCHER and MARKET
MOVEMENTS, INC.
Plaintiff,

Case No. 94-C-457-K

FILED
MAR 1 yoer

chhard M. Lawrence, Clerie’

i R U. S. DISTRICT COURT
ORDER HORTHERN DISTRICT OF OKLAHOMA

VS.

ALEXANDER ELDER and FINANCIAL
TRADING SEMINARS, INC.

Defendants.

Now before the court is the motion for award of attorney fees
by defendants, Alexander Elder:qnd Financial Trading Seminars, Inc.
Plaintiffs, Frank Taucher and Market Movements, Inc. initiated a
libel action in Oklahoma Distrigt Court, Tulsa County on January 3,
1992 against the two present ﬂ#fendants and Oster Communications,

Inc.. Defendants removed this case to federal court, where it was

assigned case no. 92—C—98—B,_ﬁy Order entered August 14, 1992,

Judge Thomas R. Brett grantadamhe defendants' motion to dismiss
pursuant to Fed.R.Civ.P. 12(bj{(6). On August 21, 1992 plaintiffs
filed a motion for leave to fiih an amended complaint. By Order of
September 15, 1992, Judge Bretﬁﬂﬁenied the motion for leave to file
an amended complaint. ._

On April 11, 1994, plaiﬁtiff filed a state court action
against the two present def&iﬁnnts alleging breach of contract
through publication of a bookffﬁview; Defendants removed the case

to this court on May 4, 1994, By Order entered October 19, 1994




this court granted the defendants' motion for summary judgement
based on the doctrine of res Jjudicata and collateral estoppel,
stating that denial of leave to amend constitutes res judicata on
the merits of the claims whichuwere the subject of the proposed
amended pleading. ©On October 27, 1994, defendants, pursuant to
Local Rule 54.2, filed a motion'tor award of attorney fees incurred
in defending this action. On .Rovember 15, 1994, Plaintiffs, in
response, filed an objection to defendants' motion for attorney
fees. Defendants, on January 19, 1995, filed a request for hearing
on motion for award of attorney fees.

The traditional "Americanm Rule" is that the prevailing
litigant is ordinarily not entitled to collect attorney fees from
the loser in the absence ofC.Statutory authorization. Alyeska

, 95 S. Ct. 1612,

1613, 421 U.S. 240, 241 (1975}. Oklahoma, by statute, allows an
award of attorney fees in 1limited situations. Specifically, it
allows attorney fees to be awarded to the prevailing party "[i]n

any civil action to recover on ([a] contract relating to the

purchase or sale of goods, wafwﬂ, or merchandise, or for labor or

services. . ." 12 0.S. 5936;f;P1aintiffs have not disputed the
action brought by them sought fecovery on a contract relating to
the burchase or sale of goods_{i.e., alleging the existence of a
contract between the parties iﬁ which defendants would use their

best efforts to market plaint:v'?' book) . The Tenth Circuit has

repeatedly held that in a diw téity suit, state law controls the

award for attorney fees. Bgﬁkynod Insurance Company v. Clark

Equipment Co. Inc., 713 F.2d 577, 579 (i0th Cir. 1983). Hefley v.



Jones, 687 F.2d 1383, 1389 (10th dir. 1982).

The thrust of the defendants' argument is that since the
plaintiffs' cause of action waa}éremised upon a "“contract relating
to the purchase or sale of goods® and because the defendants were
the prevailing parties in thi#?aetion, they are entitled to an
award of attorney fees pursuanﬁ;to Title 12 0.S. §936.

The plaintiffs contend th@ﬁ, while Title 12 0.S. §936 does
provide for an award of attogﬁdy fees in a breach of contract
action relating to the sale offﬁoods, the defendants do not meet
the statutory definition of "p#ﬁ#ailing party" in this action. The
plaintiffs argue that the Stat&f?f Oklahoma requires that the award
of attorney fees is granted ﬁﬁﬁa prevailing party if that party
prevails "on the merits", whiﬁﬁ means prevailing on the real or

substantial grounds of the acﬁy@h or defense as distinguished from

matters of practice, proceduréisor form. The plaintiffs contend
that since this court qrantédiiha defendants' motion for summary
judgment on res judicata grounds, the defendants did not prevail
"on the merits" in this aﬁﬁinn but instead prevailed on a
procedural issue and therefof should not be awarded attorney's
fees. )

An award of fees to .ﬁﬁfprevailing party under §936 is

mandatory. Arkla Ener v. Rovye Realty and Development,

plaintiffs argue in the cont " of denominating the "prevailing




party". Chester v. St. Louis Hhﬁging Authority, 873 F.2d 207 (8th
Cir.1989), not cited by either ﬁ#rty, involved a denial of attorney
fees after a Jjudgment on res{audicata grounds under the quite
different standard required iniﬂitle VII cases. The Chester court
did not hold defendant was not'ﬁhe prevailing party. Further, in

Anthony v. Marion County Gen., Hosp., 617 F.2d 1164 (5th Cir.1980),

the plaintiff's complaint wasldismissed with prejudice for failure
to prosecute. The court statéq} "Although there has not been an
adjudication on the merits in the sense of a weighing of facts,
there remains the fact that a diﬁmissal with prejudice is deemed an
adjudication on the merits forfthe purposes of res Jjudicata. As

such, the hospital has clearly ﬁrevai1ed in this litigation." 1Id.

at 1169-70. See also Southfggg v, Hatton, 566 So.2d 527 (Fla.
Dist. Ct. App.1990) (trustee whbfﬁreéailed on his motion for summary
judgment on the grounds of raéijudicata and collateral estoppel
should have been awarded attorney fees).

Under Oklahoma law, "([t]hé prevailing party is the party who
has an affirmative judgment rendered in his favor at the conclusion

of the entire case." The Co

any, Inc. v. Trion Energy, 761 P.2d

470, 471-72 (Okla.1988). By Eﬁis definition, defendants are the
prevailing parties in this acﬁidn. The defendants have provided
detailed time records and affidavits in support of their request

for fees 1in the amount offiﬁs 370.00. Plaintiffs have not

challenged the reasonableness af the amount sought.
It is the Order of t‘.he Court that the motion of the

defendants, for award of atto:ﬁay fees is hereby GRANTED in the



amount of $3,370.00. Defendqﬁtsl request for hearing on motion

for award of attorney fees is DENIED as moot.

ORDERED this /csf- day of March, 1995.

UNITED TATE DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT E
FOR THE NORTHERN DISTRICT OF OKLAHOM' 1 L

MAR 1 6 1995

M. Lawrence, Cou
alchaﬁds DISTRICT CO

Case No. 94-C-1152K

WILLIAM DAVID SIXKILLER,
Plaintiff,
V.

BARTLETT COLLINS CO., a d1v1$ion
of INDIANA GLASS CORPORATION,

T Vot Vet St Vit Vet Vg St W Sl

Defendant.
DISMISSBLfEIIH PREJUDICE

Plaintiff, WILLIAM DAVID'QIKKILLER, and Defendant, BARTLETT-
COLLINS COMPANY, pursuant td Eéﬂeral Rule of Civil Procedure 41,
hereby stipulate and agree to ﬁhm dismissal with prejudice of said
cause, all issues therein preﬁﬁhted having now been compromised,
settled, satisfied, and releasda?between the parties. The parties
agree that the Court shall rﬁtéin jurisdiction to resolve any
future disputes which may ariﬂé;in connection with the settlement
agreement executed by the partiési Each party shall bear its own

costs, expenses, and attorney fees,

ey oo 7P e

John F. McCormick, JF¥., OBA #5915 Joh L
William D. Toney, OBA #9060 . Joh
Kevin P. Doyle, OBA #13269 L 40
900 Oneck Plaza - Sul
100 West Fifth Street e P
Tulsa, Oklahoma 74103
(918) 581-5500

rlan, OBA #3861
arlan & Associates
E t Dewey Street

106
. Box 1326
Sapulpa, Oklahoma 74067
(918) 227-2590

ATTORNEYS FOR DEFENDANT . ATTORNEY FOR PLAINTIFF

C
L
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IN THE UNITED STATES DISTRICT COUR';E‘ A/
FOR THE NORTHERN'DISTRICT OF OKLAHOMA
Dl MAR 15 1095 il,

DOMINQO’S PIZZA, INC,,
a Michigan corporation,

Plaintiff,
VS.

EL-TAN, INC., an Oklahoma
corporation; MICHAEL A. ELLIS, an
individual; DANNY TAN

SHEAU YANG, an individual,
OWASSO PIZZA, INC., an Oklahoma
corporation; and WAYNE
SALISBURY, an individual,

Defendants.

DOMINO’S PIZZA, INC.
a Michigan corporation,

Plaintift,
V.

ELVIEANNA LYNNE POTTS, an
individual,

Defendant.

DOMINQ’S PIZZA, INC.
a Michigan corporation,

Plaintiff,

B.A. ENTERPRISES, INC., an
Oklahoma corporation; LEWIS WAYNE
HUMBYRD, an individual;

RONALD PREDL, an individual; and
JERRY EVANS, an individual,

Defendants.

Case No. 95-C-182-BU

Case No.

nca,
Richard M FRICT COURT

ILED

lerk

HORTHERN DISTRICT OF OKLAHOMA

Case No. 95-C-180-B /

95-C-181-B



This Court entered a Temporary liejn:;traixmg Order on February 28, 1995, which was
to remain in effect until this Court’s hearingfén_ the Preliminary Injunction which was scheduled
for March 8, 1995 at 1:30 p.m. Dueto an_a_ergency situation involving John Gerkin, counsel
for the Defendants, the Preliminary Injunction Hearing was reset, upon Defendants’ application,
until Wednesday, March 30, 1995 until 1:30 p.m.

Upon agreement of the parties, I'I‘ IS HEREBY ORDERED, ADJUDGED AND
DECREED that Defendants, their agents,"s’éﬁants, employees and all the persons acting by or
under their authority or in concert with them are enjoined:

From using all classified and other directory listings relating to the
tradenames, service marks and coﬁli#ﬂrcial symbols of the Plaintiff Domino’s

Pizza, Inc. ("Domino’s") (the *Domino’s Marks"):

From using the following telephone numbers [(918) 251-3030; (918) 342-

2050; (918) 241-3030; and (918) 2’74"-0303] and any other numbers published or

advertised with the Domino’s Marlgs (the "Domino’s Numbers") and from

refusing to assign the Domino’s Numbers to Domino’s;
From displaying, either direcﬁjf or indirectly, any Domino’s Marks or any

mark, tradedress, symbol, word or_ri‘:im similar to the Domino’s Marks which

is likely to cause confusion or mist&l’cg._or deception, on signs, letters, literature,

advertisements or other printed m ial, in a manner, style or form which

imitates or is confusingly similar t¢Domino’s use of the Domino’s Marks or



otherwise tends to represent that Defendants are authorized, associated, affiliated,

sponsored or approved by Domino’s;

From refusing to take such action as may be required to cancel all
assumed name or equivalent registrations relating to the use of any of the
Domino’s Marks: |

From refusing to make such reasonable modifications to the exterior and
incerior decor of the former Domino’s Pizza Stores to eliminate its identification
as a Domino’s Pizza Store.

From refusing to return all copies of the Domino’s Operating Manual and all
other proprietary information (provided however, Defendants shall be Ordered to deliver
all copies of the door sheets and customer lists ("Customer Information”} to Domino’s
to hold in its possession until a detqrmination is made by this Court of the ultimate
disposition of the Customer Information).

Upon agreement of the parties, IT IS FURTHER ORDERED, ADJUDGED AND
DECREED that Defendants are Ordered not to use such Customer Information for any purpose
until further Order of this Court;

Upon agreement of the parties, I’Y"IS FURTHER ORDERED, ADJUDGED AND
DECREED that Defendants, their agents, serﬁants, employees and all persons acting by or under
their authority or in concert with them are also specifically required to deliver all labels, signs,
advertisements, catalogs, brochures, and oﬂmx printed material in the possession of Defendants

bearing the Domino’s Marks.



The Court Orders that any additional finding of facts, conclusions of law or briefs may
be filed with this Court no later than Monday, March 27, 1995.

This Interim Order shall remain in full force and effect until the hearing on Plaintiff’s
Motion for Preliminary Injunction to be held on March 30, 1995 at 1:30 p.m.

ENTERED this /.3 day of March, 1995.

7R T

UNITED STyFEs D}éTRICT JUDGE

Q_j‘ \r(*dM&S Q ﬁ(‘"+4) C(Ac\d( T»LO!S.p




IN THE UNITED STATES DISTRICT COURT FOR THE
r1ILED

NORTHERN DISTRICT OF OKLAHOMA

CLARE DAVIDSON SCHACHTER, as
Personal Representative of the

Estate of BARBARA JEAN DAVIDSON, MAR 161395
Deceased, and CLARE DAVIDSON Clark
SCHACHTER, Individually, for Lawrence

Richard M ralcT COURT

and on behalf of (Clare Davidson hjdm?ﬁ'iiﬂ piSTRICT OF OM}W

Schachter, Jack Davidson, and
Jill Davidson Rooney, as
surviving children of BARBARA
JEAN DAVIDSON, Deceased,

vs. Case No. 94-C-203-BU
PACIFICARE OF OKLAHOMA, INC.,
an Oklahoma corporation, and
RAYRURNE W. GOEN, M.D.,
Individually, and THE WHEELING
MEDICAL GROUP, an QOklahoma
Corporation, (now known as
WHEELING/OMNI, INC.),

OATE MAR 15 190%

)
)
)
)
)
)
)
)
)
)
)
Plaintiff, )
)
)
)
)
)
)
)
)
)
)
)

Defendants.
ORDER

The plaintiff, Clare Davidson Schachter ("Schachter"),
originally commenced this action in the District Court in and for
Tulsa County, Oklahoma, individually and on behalf of Jack Davidson
and Jill Davidson Rooney, surviving children of Barbara Jean
Davidson, and as personal representative of the estate of Barbara
Jean Davidson. The defendant, PacifiCare of Oklahoma, Inc.
("PacifiCare"), 1is a health _maintenance organization, which
furnished employee health care benefits for the employer of
Schachter's deceased mother, Barbara Jean Davidson. The defendant,
Rayburne W. Goen, M.D. ("Dr. Geen"), was at all times relevant to
this action, the physician who provided medical care to Barbara

Jean Davidson ("Davidson"). The defendant, The Wheeling Medical

ENTERED ON DOCKET -



Group ("Wheeling"), was at all times relevant to this action, the
employer of Dr. Goen.

In her third amended ¢émp1aint, Schachter alleges that
Davidson was admitted as a patient to St. John Medical Center in
Tulsa, Oklahoma, with an acute abdomen and a huge hematoma in her
lower right abdominal wall. 8he also alleges that Davidson was
suffering from enlargement df-the liver, painful abdomen with
rebound and abnormally and sev&ﬁély small amcunts of prothrombin in
the circulating blood. Accarding to Schachter, Dr. Goen told
Davidson that she had pernicious anemia and that her prothrombin
time was dangerously excessive and that she had massive bleeding-
caused abdominal hematoma. Schachter alleges that even though
Davidson was actively bleé&iﬁg, she was dismissed from the
hospital. Schachter furtheﬁ? alleges that during the mnight
following her dismissal, Davidson bled to death. Based upon these
factual allegations, Schachteftalleges that PacifiCare is liable
(i) vicariously for the medical malpractice of its alleged
ostensible agent, Dr. Goen, (ii) for fraud for allegedly inducing
Davidson to rely upon PacifiCafé for her health care, and (iii) for
loss of consortium for the all@ged wrongful death of Davidson.

PacifiCare timely removedehis action to this Court pursuant
to 28 U.S.C. § 1441 and § 1446 on the ground that Schachter's state
law claims against PacifiCare axe preempted by the Employee
Retirement Income Security Act of 1974 ("ERISA"), 29 U.S.C. § 1001,
et seqg. PacifiCare now moves fﬁr summary judgment on Schachter's

claims pursuant to Rule 56,' Fed. R. Civ. P. PacifiCare



specifically argues that summﬁﬁy.judgment is appropriate because
Schachter's state law claims are preempted by ERISA and ERISA does
not authorize recovery of damages for PacifiCare's alleged
misconduct. It further argues ﬁhat even if Schachter's claims are
not preempted, summary judgment is appropriate as the undisputed
facts show that Dr. Goen was ndt the ostensible agent of PacifiCare
as alleged by Schachter.

Section 514 (a) of ERISA pgovides that its provisions "shall
supersede any and all Stateg'laws insofar as they may now or
hereafter relate to any empibyae benefit plan." 29 U.3.C. B8
1144 (a). The ERISA preemptioh provision applies to state common
and statutory law actions whichi"relate to" employee benefit plans.

pilot Life Ins. Co. v. Dedeaux, 107 S.Ct. 1549, 1553 (1987). The

Supreme Court has stated that a state law "relates to" an employee
benefit plan "in the normal sense, if it has a connection with or

Shaw v. Delta Air Lines, Inc., 103

reference to such a plan."

S.Ct. 2890, 2900 (1983). A state law may "relate to" a benefit
plan "even if the law is not'ﬂyécifically designed to affect such
plans, or the effect is only:iﬁdirect." District of Columbia v.

Greater Washington Bd. of Trade, 113 S.Ct. 580, 583 (1992) (quoting

Ingersoll-Rand Co. v. McClendon, 111 S.Ct. 478, 483 (1590)).

Although the words "relate to" are to be construed expansively,

¥fie, 107 S.Ct. 2211, 2215 (1987), the

Fort Halifax Packing

scope of the ERISA preemption iﬁLnot unlimited, Ingersoll-Rand Co.,
111 S.Ct. at 483. State law will not be preempted when it has only

"a 'tenuous, remote, or peripheéral’ connection with covered plans,



as is the case with many laws of_general applicability." Greater
Washington Bd. of Trade, 113 S;Ct. at 583 n. 1 (quoting Shaw v.
Delta Airlines, Inc., 103 S8.Ct. at 2901 n. 21 (1983)). Similarly,
"lawsuits against ERISA plans for run-of-the-mill claims such as

unpaid rent, failure to pay creditors, or even torts committed by

an ERISA plan," are not preempted by Section.514(a). Mackey v.
Lanier Collection Agency and §gﬁg., Inc., 486 U.S. 825, 8323 (1988).

No circuit courts have add¥essed ERISA's preemptive effect on
a state law tort claim againsﬁ”a health maintenance organization
based upon the theory of vicarious liability and/or theory of
ostensible agency. The distriﬁt courts which have addressed the
issue are divided. Several courts have held that ERISA preempts a

state law claim against a health maintenance organization for the

negligence of one of its partigipating physicians. See, Visconti

by Visconti v. U.S. Health Care, 857 F.Supp. 1097 (E.D. Pa. 1294);

Dukes v. U.S. Health Care Bﬂﬂtems of Pennsylvania, Inc., 848

F.Supp. 39 (E.D. Pa. 1994); Nealy v. U.S. Healthcare HMQO, 844

F.Supp. 966 (S.D.N.Y. 1994); ﬁicci v. Gooberman, B840 F.Supp. 316

(D.N.J. 1993); Altieri v. Cigng.Pental Health, Inc., 753 F.Supp. 61
(D. Conn. 1990}). These courts have reasoned that a wvicarious

liability and/or ostensible agency claim "relates to" the benefit
plan because it requires an éﬁﬁmination of how the plan benefits
are described to the beneficilary and how the relationship of the
health maintenance organization to the care-provider is described.
In addition, they have reasoﬁ@a that the claim "relates to" the

benefit plan because it is baseéd on the circumstances of medical



treatment provided pursuant to.the benefit plan.
Other courts, however, have held that ERISA does not preempt
a state law negligence c¢laim against a health maintenance

organization sued on the thecry of vicarious liability and/or

theory of ostensible agency. See, Dearmas v. Av-Med, Inc., 865

F.Supp. 816 (5.D. Fla. 1994); Paterno v. Alburerne, 855 F.Supp.

1263 {S.D. Fla. 1994); ‘Burke v. Smithkline Bio-Science

Laboratories, 858 F.Supp. 1181 (M.D. Fla. 1994); Kearney v. U.S.

Healthcare, Inc., 859 F.Supp. 182 (E.D. Pa. 1994); Smith v. HMO

Great Lakes, 852 F.Supp. 669 (N.D. Ill. 1994); Independence HMC v.

Smith, 733 F.Supp. 983 (E.D. Pa. 1990); Elsesser v. Hosp. of Phil.

Col. of Osteopathic Med., 802 F.Supp. 1286 (E.D. Pa. 1992). In

reaching their decisions, these courts have concluded that a
vicarious liability and/or osteémsgible agency claim against a health
maintenance organization is not sufficiently "related to" ERISA so
as to warrant preemption. ;g."'

Having reviewed the cases addressing the issue, the Court
concurs with the reasoning of thé courts which have held that ERISA
does not preempt a state law tort claim brought against a health
maintenance organization premiéed upon vicarious liability and/or
ostensible agency. The Court specifically finds the court's
analysis in Kearnevy persuasive;' In the Court's view, the court in
Kearney correctly opined that the question of a doctor's negligence
does not require reference to a benefit plan in order to determine
whether the service provided-ﬁaa that which was promised. As

articulated by the Kearney court:

S



"A determination that a treating physician committed
malpractice does not require examination of the plan to
decide whether the servig¢e provided was that which was
promised. What is required is evidence of what
transpired between the patient and physician and an
assessment of whether in providing admittedly covered
treatment or giving professional advice the physician
possessed and utilized the knowledge, skill and care
usually had and exercised by physicians in his community

or medical specialty. As noted, a claim that one was

denied a promised benefit is preempted. A claim that one

received promised service from a provider who performed

that service negligently is another matter.™
Kearney, 859 F.Supp. at 186.

The Court also opines that the Kearney court properly reasoned
that any reference to the plaﬁ to determine the issue of agency
does not implicate the concerns of the ERISA preemption provision.
Id. A medical malpractice action, such as that at issue in the
instant case, does not involwve a claim for benefits, a claim to
enforce rights under the benefit plan or a c¢laim challenging
administration of the benefit plan. It simply involves a claim
that the deceased received allegedly negligent treatment from a
doctor who was "held out" by the health maintenance organization as
its agent. The action only requires a determination that the
gervices provided deviated from the applicable standard of care.
In the Court's view, such actien affects the benefit plan, if at
all, "in too tenuous, remote, o©or peripheral a manner to warrant a
finding that the law 'relates to' the plan." Shaw, 463 U.S. at 100
n. él.

PacifiCare has argued that the cases finding no ERISA

preemption are not well reasoned because they differentiate between

direct and indirect negligence c¢laims against a health maintenance



organization. The Court disagrees. The cases involving direct
negligence c¢laims against the health maintenance organization arose

because of the way the health maintenance organization administered

plan benefits. Kuhl v. Lincoln Nat'l Health Plan, 999 F.2d 298,

303 (8th Cir. 1993), cert. denjed, 114 S.Ct. 694 (1994) (malpractice

claim against health maintenance organization for delaying heart

surgery stemming from adminigtration of benefits); Corcoran v.
United Healthcare, Inc., 965 F.2d 1321, 1332-34 (5th Jir.), cert.

denied, 113 S.Ct. 812 (1992} {malpractice claim against health
maintenance organization based upon utilization review decision
that hospitalization was not medically necessary); Elsegser, supra.
{(malpractice claim for failuté to provide funding for medical
device) . In this case, Plaiﬁtiff‘s claim does not arise from
PacifiCare's administration of benefits, or the type of benefits
provided by PacifiCare. Rather, .it is based on alleged substandard
treatment provided by a treating physician. Therefore, the Court
finds that the differentiation between direct and indirect
negligence claims is compelling.

In addition to the medic@i malpractice claim based upon the
theory of vicarious liability and/or the theory of ostensible
agency, Schachter has alleged a fraud claim. The Court agrees with
PacifiCare that the fraud claim alleged by Schachter, "relates to"
the employee benefit plan andlis preempted by Section 514 (a}) of
ERISA. Kearney, 859 F. Supp. "aﬁ':'184-185,- Elsesser, 802 F.Supp. at
1292; Nealy, 844 F.Supp. at Q#ﬁ; Altieri, 753 F.Supp. at 64. The

Court, therefore, concludes thét PacifiCare is entitled to summary



judgment in regard to that clﬁ_im.1

The last claim for which’gchachter seeks recovery of damages
is loss of consortium. The Cﬁurt finds that preemption does not
apply to this particular claim because the heélth care plan is not
implicated. Schachter can reﬁoyer for loss of consortium without
reference to the plan or the actions by PacifiCare pursuant to the

plan. Therefore, the loss of consortium claim does not relate to

the employee benefit plan and is not preempted by ERISA. See,

Dearmas, Supra.

This action was removed to this Court on the basis of the

complete preemption doctrine ﬁnder ERISA. See, Metropolitan Life

Insurance Co. v. Taylor, 107 8.Ct. 1542 (1987). The Court has

found that Schachter's fraud ¢laim is preempted and has granted
summary judgment in regard to that claim. Since the remainder of
thig action involves pendent ﬂtate law claims, the Court, in its
discretion, declines to exercim& its supplemental jurisdiction over
those claims. 28 U.S.C. § 1367(c) (3). These claims shall be
remanded to the District Court in and for Tulsa County, Oklahoma
for adjudication.

Based upon the foregoing, the defendant, PacifiCare of
Oklahoma, Inc.'s Motion for S@hmary Judgment (Docket No. 58) is
GRANTED to the extent it seek# judgment that Schachter's fraud

claim is preempted under ERISA &nd is DENIED to the extent it seeks

'since Schachter has faile@l to allege any facts giving rise to
a fraud claim under ERISA, this Court presumes that no such claim
exists and therefore finds that summary judgment on the pending
fraud claim is appropriate.



judgment that Schachter's medical malpractice claim based upon the
theory of vicarious liability;_andfér' the theory of ostensible
agency and lcoss of consortium claim are preempted. The Court
REMANDS the remainder of this action to the District Court in and
for Tulsa County, Oklahoma. in light of the Court's decision to
remand this action, the Coﬁrt declares MOOT the defendant
PacifiCare of Oklahoma, Inc.'s Motion for Summary Judgment (Docket
No. 58) to the extent that it' seeks judgment on the merits of
Schachter's medical malpractica.based upon the theory of vicarious
liability and/or the theory of ©stensible agency. The Court also
declares MOOT the defendante, Rayburne W. Goen, M.D. and The
Wheeling Medical Group;f Motion in Limine (Docket No. 60).

ENTERED this wjléi day of march, 1995.

- [Yq .
PpZ——

MICHAEL BURRAGE ;
UNITED STATES DISTR JUDGE




IN THE UNTTED STATES DISTRICT COURT FOR THE ILED

NORTHERN DISTRICT OF OKLAHOMA MARZL41995

Richard M. Lawrence, Clark
' S. DISTRICT COURT

CLARENCE E. LONON, onar
NORTHERN DISTRICT OF QKLAHOMA

Plaintiff,
vs. Case No. 94-C-125-BU

TRACY PROPERTIES INC., et al.","'? )
o TEVCD ON DCCKET

e MAR 1S 1905™

Defendants.

ADMINISTRE
As the parties have reached a settlement and compromise of
this matter, it is ordered  that the Clerk administratively

terminate this action in hi$ jecords without prejudice to the

rights of the parties to reopen the proceeding for good cause

shown, for the entry of any stﬁpulation or order, or for any other
purpose required to obtain a fiﬁﬁl determination of the litigation.

If the parties have not rebpened this case within _30 days of

this date for the purpose of missal pursuant to the settlement

and compromise, the plaintifqu action shall be deemed to be
dismissed with prejudice.

fid

Entered this !2> day o

, 1995.

Nl R

[CHAEL BURRAGE
{ITED STATES DISTRICT{ JUDGE




UNITED STATES DISTRICT COURT FOR
THE NORTHERN DISTRICT OF OKLAHOMA

BRENDA CATOZZI,

CATERED ON DOGKET
Case No. / sre MAR 15 1995 -
94-C-77-K —

Plaintiff,

V.

ZEP MANUFACTURING COMPANY,

an unincorporated operating
division of NATIONAL SERVICES
INDUSTRIES, INC.,

BE S AE S0 A% S8 B 4% BB

W8 &8 B

FIL R
MAR 14 1905 V)

Richarg M,
’%Rs o %awrengg UCIerk
E_ R THERN msrmcr 0F OKMHOMI

Defendant.

Plaintiff Brenda Catﬁzzi and Defendant ZEP
Manufacturing Company herein having consented to a Voluntary
Stipulation of Dismissal of the above-captioned matter against
- Defendant with prejudice, the Court APPROVES the Stipulation of
Dismissal. Pursuant to Federal Rule of Civil Procedure 41(a},
the above captioned action is:ﬁﬂDERED dismissed with prejudice,

each party to bear her and its own respective costs.

This )5 day of m!M’L , 1995.

\uM 3 o

Wnrry C. Kern
United states Dlstrlct Judge

W



IN THE UNITED STATES DISTRICT couml L E )

FOR THE NORTHERN DISTRICT OF OKLAHGM3, U
“ 1995
Ri
JOAN VIRDEN, ,}f-hgfdoﬁgn?fgence, Cley
o _ ORKERY 0israicr o SOURT
Plaintiff, Kiatios

14 /
v. Case No. 94 C 563 #<<
JANE PHILLIPS EPISCOPAL
HOSPITAL, an Oklahoma
Non-Profit Corporation,

T Sl Wit Vg Nt Nomt Vol Wupl NapsF

UPON the joint stipuiatian'of the Plaintiff, Joan Virden and
the Defendant, Jane Phillips Episcopal Hospital, an Oklahoma Non-
Profit Corporation, for the dismissal of the above-captioned case
with prejudice, and good cause having been shown,

IT IS ORDERED, ADJUDGED kﬂb DECREED that the instant action
is dismissed with prejudice, each side to bear her or its own

costs, expenses and attorneys' fees.

Vo ¢ oo

JQNITED SI}ATES DYSTRICT JUDGE




UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,

FILED

Plaintiff,
o AR 15 1995
MICHAEL A. SCOTT; PATRICIA J. Richard M.
SCOTT; FIDELITY FINANCIAL U.S._DISTIhaIVé?Ecgbgf-"‘

SERVICES aka FIDELITY FINANCIAL
SERVICE, INC.; TRIAD BANK, N.A.i
CITY OF BROKEN ARROW, Oklahoma;
COUNTY TREASURER, Tulsa County,.
Oklahoma; e
BOARD OF COUNTY COMMISSIONERS, =~
Tulsa County, Oklahoma, .

CIVIL ACTION NC. 94-C e50B

Defendants}f

REPORT AND RECOMMENDATION O D STATES MAGISTRATE JUDGE

NOW on this 15th day March, 1995, there comes on for

hearing before the Magistrate dge the Motion of the United

States of America to confirm the sale made by the United States

Marshal for the Northern Digstrie¢t of Oklahoma on January 30,

1995, pursuant to an Order of le dated November 1, 1994, of the

following described property lggated in Tulsa County, Oklahoma:
Lot Eight (8), Bloc
ESTATES, an Additior
Arrow, Tulsa County
according to the re

ix {(6), WOLF CREEK

© the City of Broken
tate of Oklahoma,
ded Plat thereof.

Appearing for the Umited States of America is Loretta

F. Radford, Assistant United 8kates Attorney. Notice was given
the Defendants, Michael A. Sc : Patricia J. Scott; Fidelity
Financial Services aka Fidelif financial Services, Inc. through
its Attorney Roger A. Long; T d Bank, N.A. through its Attorney

Matthew Nowinski; City of Brol Arrow, Oklahoma through the City




Attorney Michael R. Vanderburg; and to County Treasurer, Tulsa
County, Oklahoma and Board of Cﬁunty Commissioners, Tulsa County,
Oklahoma through Assistant District Attorney Dick A. Blakeley, by
mail, and they do not appear. Upon hearing, the Magistrate Judge
makes the following report and recommendation.

The Magistrate Judge haa examined the proceedings of
the United States Marshal under the Order of Sale. Upon
statement of counsel and examipation of the court file, the
Magistrate Judge finds that due and legal notice of the sale was
given by publication once a week for at least four weeks prior to
the date of sale in the Tulsa Daily Commerce and Legal News, a
newspaper published and of general circulation in Tulsa County,
Oklahoma, and that on the day fixed in the notice the property
was sold to the Secretary of Housing and Urban Development, it
being the highest bidder. The Magistrate Judge further finds
that the sale was in all respec¢ts in conformity with the law and
judgment of this Court.

It is therefore the recommendation of the United States

Magistrate Judge that the Unitéd States Marshal's Sale and all
proceedings under the Order of.$ale be hereby approved and
confirmed and that the United 8States Marshal for the Northern
District of Oklahoma make and execute to the purchaser, the
Secretary of Housing and Urban Development, a good and sufficient
deed for the property.

It is the further recommendation of the Magistrate
Judge that subseguent to the é@Xecution and delivery of the Deed

to the purchaser by the United State Marshal, the purchaser be



granted possession of the property against any or all persons
now in possession.

S/JEFFREY §. WOLFE
U.S. MACISTRATE JUDGE

UNITED STATES MAGISTRATE JUDGE
APPROVELy AS TO FORM AND CONTENT:

STEFRY ALEWIS
Un' / A

4 g
LAIIT I

RADFORD/ OBA #11158
Assistant United States Attorney
3900 U.S. Courthouse

Tulsa, Cklahoma 74103

(918) 581-7463

I\

LFR/1lg

Report and Recommendation of United States Magistrate Judge
Civil Action No. 94-C 650B



UNITED STATES DIS
NORTHERN DISTH

RICT COURT FOR THE
CT OF OKLAHOMA

UNITED STATES OF AMERICA,
Plaintiff,

vSs.

FILED

MAR 15 1895

Richard M. Lawrence, CI
U.S. DISTRICT COUF{'?‘*

)
)
)
)

KAREN A. WATSON aka KAREN WATS

)
!
STATE OF OKLAHOMA ex rel OKLAHOMA)
TAX COMMISSION; FOUNDERS OF )
DOCTORS' HOSPITAL, INC., )
successor by name change to C )
DOCTORS' MEDICAL CENTER, INC.; . )
COUNTY TREASURER, Tulsa County, )
Oklahoma; )
BOARD OF COUNTY COMMISSIONERS, = )
Tulsa County, Oklahoma, )
)
)

Defendants.. CIVIL ACTION NO. 94-C 604B

REPORT AND RECOMMENDATION

MAGISTRATE JUDGE

NOW on this 15th day of March, 1995, there comes on for

hearing before the Magistrate Judge the Motion of the United

States of America to confirm sale made by the United States

Marshal for the Northern pDistrict of Oklahoma on January 19,

1995, pursuant to an Order of @ale dated October 17, 1994, of the

following described property ated in Tulsa County, Oklahoma:
Lot Twenty-One {(21)
ACRES ADDITION, in'
Oklahoma, according
thereof. ’

lock Two (2), VONNIE JO
1sa County, State of
o the Recorded Plat

Appearing for the ted States of America is Loretta

F. Radford, Assistant United Bkates Attorney. Notice was given
the Defendants, Fred L. Watsg aka Fred Watson; Karen A. Watson
aka Karen Watson; State of Okiahoma ex rel Cklahoma Tax
Commission through Assistant'ﬁ?neral Counsel Kim D. Ashley;
| NGTE: Tii7
By

MPORN Fiie i 7

" ‘.‘ . B



Founders of Doctors' Hospital In¢., successor by name change to
Doctors' Medical Center, Inc. through their Attorney Daniel M.
Webb; and to County Treasurer, Tulsa County, Oklahoma and Board
of County Commissioners, Tulsa County, Oklahoma through Assistant
District Attorney Dick A. Blakeley; and to the purchasers, Maxine
Kennedy, David Rule, and Mary Kennedy, by mail, and they do not
appear. Upon hearing, the Magistrate Judge makes the following
report and recommendation.

The Magistrate Judge has examined the proceedings of
the United States Marshal under the Order of Sale. Upon
statement of counsel and examination of the court file, the
Magistrate Judge finds that due and legal notice of the sale was
given by publication once a week for at least four weeks prior to
the date of sale in the Tulsa Daily Commerce and Legal News, a
newspaper published and of genéral circulation in Tulsa County,
Oklahoma, and that on the day fixed in the notice the property
was sold to Maxine Kennedy, David Rule and Mary Kennedy, they

being the highest bidders. The Magistrate Judge further finds

that the sale was in all respéﬁﬁs in conformity with the law and
judgment of this Court.

It is therefore the tecommendation of the United States
Magistrate Judge that the United States Marshal's Sale and all
proceedings under the Order of 8ale be hereby approved and
confirmed and that the United States Marshal for the Northern
District of Oklahoma make and @xecute to the purchasers, Maxine
Kennedy, David Rule, and Mary kennedy, a good and sufficient deed

for the property.



It is the further recommendation of the Magistrate
Judge that subsequent to the execution and delivery of the Deed
to the purchaser by the Unitedlstate Marshal, the purchaser be
granted possession of the property against any or all persons

now in possession.
o S/JEFFREY 3, WOLFR

U.S. MACISTRATE JUDGER

UNITED STATES MAGISTRATE JUDGE
APPROVED AS TO FORM AND CONTENT:

STEPHEN C. LEWIS
United States Attorney

LORETTA F. RADFORD, OBA #11158
Assistant United States Attorney
3900 U.S. Courthouse

Tulsa, Oklahoma 74103
{918) 581-7463

LFR/1g

Report and Recommendation of United States Magistrate Judge
Civil Action No. 94-C 604B



UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES CF AMERICA,
Plaintiff,
vs.

filsy o ) 1995
R{rjfrgr% ;J La wreng,
- DISTRICT cgbg?m

JERRY A. LITTLEJOHN aka

JERRY ALAN LITTLEJCHN; JANICE M.
LITTLEJOHN aka JANICE MARIE
LITTLEJOHN; STATE OF OKLAHOMA
ex rel OKLAHOMA TAX COMMISSION;
COUNTY TREASURER, Tulsa County,
Oklahoma; '
BOARD OF COUNTY COMMISSIONERS,
Tulsa County, Oklahoma,

P T i

Defendants. CIVIL ACTION NO. 94-C 593B

REPORT AND RECOMMENDATION OF UNITED STATES MAGISTRATE JUDGE

NOW on this 15th day ©f March, 1995, there comes on for
hearing before the Magistrate Judge the Motion of the United
States of America to confirm the sale made by the United States
Marshal for the Northern District of Oklahoma on January 18,
1995, pursuant to an Order of Sale dated October 25, 1994, of the
following described property lecated in Tulsa County, Oklahoma:

Lot Five (5), Block Nine (9), SUBURBAN ACRES

THIRD ADDITION to the City of Tulsa, Tulsa

County, State of Oklahoma, according to the

recorded Plat thereof.

Appearing for the United States of America is Loretta
F. Radford, Assistant United States Attorney. Notice was given
the Defendants, Jerry A. Littlejohn; Janice M. Littlejohn; State
of Oklahoma ex rel Oklahoma Ta# Commission through Assistant
General Counsel Kim D. Ashley;:and County Treasurer, Tulsa
County, Oklahoma and Board of County Commissicners, Tulsa County,
Oklahoma through Assistant Diatyict Attorney Dick A. Blakeley, H%b
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mail, and they do not appear. Upon hearing, the Magistrate Judge
makes the following report and recommendation.

The Magistrate Judge has examined the proceedings of
the United States Marshal under the Order of Sale. Upon
statement of counsel and examination of the court file, the
Magistrate Judge finds that due“and legal notice of the sale was
given by publication once a week for at least four weeks prior to
the date of sale in the Tulsa ﬁ#ily Commerce and Legal News, a
newspaper published and of general circulation in Tulsa County,
Oklahoma, and that on the day fixed in the notice the property
was sold to the Secretary of Housing and Urban Development, it
being the highest bidder. The Magistrate Judge further finds
that the sale was in all respects in conformity with the law and
judgment of this Court.

It is therefore the recommendation of the United States
Magistrate Judge that the United States Marshal's Sale and all
proceedings under the Order of Sale be hereby approved and
confirmed and that the United E;ates Marshal for the Northern
District of Oklahoma make and eﬁecute to the purchaser, the
Secretary of Housing and Urban.Development, a good and sufficient
deed for the property.

It is the further recommendation of the Magistrate
Judge that subsequent to the execution and delivery of the Deed
to the purchaser by the United State Marshal, the purchaser be

granted possession of the property against any or all persons

LFE
/JEFFREY §. WO
%.8. MAGISTRATE Junce

UNITED STATES MAGISTRATE JUDGE

now in possession.




APPROVED 2 QO FORM AND CONTENT:

KADFORD, CBA #11158
Assistant United States Attorney
3500 U.S. Courthouse

Tulsa, Oklahoma 74103

(918) 581-7463

LFR/1lg

Report and Recommendation of United States Magistrate Judge
Civil Action No. 94-C 593B



UNITED STATES OF AMERICA,

vs.

JAMES L. POTTER aka JAMES
LEONARD POTTER; KIM EILEEN
POTTER; CHARLES W. POTTER; THE
RIVERHOUSE BOARD OF
ADMINISTRATORS aka RIVERHOUSE
CONDOMINIUM ASSCOCIATION; :
COUNTY TREASURER, Tulsa County,

Oklahoma;

BOARD OF COUNTY COMMISSIONERS,
Tulsa County, Oklahoma,

UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

Plaintiff,

FILED

AR 15 1995

Richard M. Lay
US. DISTRICT CopRe™

R T R R ot e M Taad T et T Tt Mo Mt St Mg S

Defendants. CIVIL ACTION NO. 94-C 461B
REPORT AND RECOMMENDATION QE;QQ;TED STATES MAGISTRATE JUDGE

NOW on this 15th day of March, 1995, there comes on for

hearing before the Magistrate Judge the Motion of the United

States of America to confirm the sale made by the United States

Marshal for the Northern District of Oklahoma on January 18,

1995, pursuant to an Order of 8ale dated October 25, 1594, of the

following described property located in Tulsa Ccunty, Oklahoma:

F. Radford, Assistant United States Attorney. Notice was given . ..

UNIT "A", THE RIVERHQUSE, a Condominium
created under a Declaration of Unit Ownership
Estates, filed in Book 4422 at Pages 980 thru
1037, inclusive and located on the following
described property:

The East 80 feet of Lot Ten (10) 1in AARONSON'S
RESURBRDIVISION OF BLOCK SEVEN (7), BUENA VISTA PARK
ADDITION, an Additien to the City of Tulsa, Tulsa
County, State of Oklahoma, according to the recorded
Plat therecof.

Appearing for the United States of America is Loretta
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the Defendants, James L. Potter aka James Leonard Potter; Kim
Eileen Potter; Charles W. Potter; The Riverhouse Board of
Administrators aka Riverhouse Condominium Association through its
Representative Laurie Fiocchi; to the County Treasurer, Tulsa
County, Oklahoma and Board of County Commissioners, Tulsa County,
Oklahoma through Assistant District Attorney Dick A. Blakeley;
and to the purchasers, Gordon Scott Cole, Ross Gregory Conatser
and Robert Ellis Baker, D.O., by mail, and they do not appear.
Upon hearing, the Magistrate Judge makes the following report and
recommendaticn.

The Magistrate Judge has examined the proceedings of
the United States Marshal under_the Order of Sale. Upon
statement of counsel and examindtion of the court file, the
Magistrate Judge finds that duéﬁand legal notice of the sale was
given by publication once a weék for at least four weeks prior to
the date of gale in the Tulsa puily Commerce and Legal News, a
newspaper published and of general circulation in Tulsa Ccunty,
Oklahoma, and that on the dayﬂfixed in the notice the property
was sold to Gordon Scott Cole;_koss Gregory Conatser, and Robert
Ellis Baker, D.O., they being:the highest bidders. The
Magistrate Judge further findggfhat the sale was in all respects
in conformity with the law an&;judgment of this Court.

It is therefore the #egommendation of the United States
Magistrate Judge that the Unitéd States Marshal's Sale and all
proceedings under the Ordexr qfiSéle be hereby approved and
confirmed and that the United étates Marshal for the Northern

District of Oklahoma make and execute to the purchasers, Gordon



Scott Cole, Ross Gregory Conataﬁﬁ, and Robert Ellis Baker, D.O.,
a good and sufficient deed for;ﬁhe property.

It is the further reéﬁmmendation of the Magistrate
Judge that subsequent to the e#ﬁcution and delivery of the Deed
to the purchaser by the United $tate Marshal, the purchaser be
granted possession of the property against any or all persons

now in possession.
S/JEFFREY 8. WOLFE
U.S. MAGISTRATE JUDGE

UNITED STATES MAGISTRATE JUDGE
APPROVED AS TO FORM AND CONTENT:

STEPHEN C. LEWIS
United States Attorney

= ZJ//

LORETTA F. RADFORD, OBA #11158
Assistant United States Attorney
3900 U.8. Courthouse

Tulsa, Oklahoma 74103

(918) 581-7463

LFR/1lg

Report and Recommendation of Uﬁited States Magistrate Judge
Civil Action No. 94-C 461B



UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,

Plaintiff,

FILED
LEP 1 51905
Richard M. Lawra

U.S. DISTRICT récgb%'?m

vs.

VERDINER WILSON; JAMES WILSON
aka JAMES M. WILSON; JAMES
WILSON, JR. aka JIMMY D.
WILSON aka J.D. WILSON, JR.;
STATE OF OKLAHOMA, ex rel.,
OKLAHOMA TAX COMMISSION;
HILLCREST MEDICAL CENTER;
STATE OF OKLAHOMA, ex rel.,
DEPARTMENT OF HUMAN SERVICES;
PECGY L. PETERSON; MARK'S
AUTO- INDUSTRIAL WAREHOUSE;
COUNTY TREASURER, Tulsa County,
Oklalkoma; BCARD OF COUNTY
COMMISSIONERS, Tulsa County,

-—rvuvvvvvvu-—dvvuvuv-—pvvuvv

Cklahoma,
Defendantd. CIVIL ACTICN NO. 94-C 341B
REPORT AND RECOMMENDATION QE UNITED STATES MAGISTRATE JUDGE

NOW on this 15th day of March, 1995, there comes con for
hearing before the Magistratazﬁudge the Motion of the United
States of America to confirm éhe gale made by the United States
Marshal for the Northern District of Oklahoma on January 30,
1995, pursuant to an Order of Sale dated November 10, 1994, of
the following described propérty located in Tulsa County,
Oklahoma:

Lot One (1), in Block Five (5), SMITHDALE, an

Addition in Tulsa County, State of Oklahoma,

according to the regorded plat thereof.

Appearing for the United States of America is Loretta
F. Radford, Assistant United States Attorney. Notice was given
the Defendants, State of Oklahoma ex rel ?%hﬂ???ﬁrT3§~g°mmisfiﬁﬁa
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through Assistant General Counsel Kim D. Ashley; Hillcrest
Medical Center through its Attdfney Daniel M. Webb; State of
Oklahoma ex rel Department of Human Services through its Attorney
Rodney Sparkman; Mark's Auto-Industrial Warehouse; and to County
Treasurer, Tulsa County, Oklahoma and Board of County
Commissioners, Tulsa County, Oklahoma through Assistant District
Attorney Dick A. Blakeley, by mail; and to Defendants, Verdiner
Wilson, James Wilson aka James M. Wilson and James Wilson, Jr.
aka Jimmy D. Wilson aka J.D. Wilson, Jr., by publication, and
they do not appear. Upon hearing, the Magistrate Judge makes the
following report and recommendation.

The Magistrate Judge has examined the proceedings of
the United States Marshal under the Order of Sale. Upon
statement of counsel and examination of the court file, the
Magistrate Judge finds that due and legal notice of the sale was
given by publication once a wegﬁ for at least four weeks prior to
the date of sale in the Tulsa;ﬁaily Commerce and Legal News, a
newspaper published and of genéral ¢girculaticon in Tulsa County,
Oklahoma, and that on the day.fixed in the notice the property
was sold to the Secretary of Hﬁﬁsing and Urban Develcpment, it
being the highest bidder. Thé.Magistrate Judge further finds
that the sale was in all respects in conformity with the law and
judgment of this Court. -

It is therefore the récommendation of the United States
Magistrate Judge that the Uniﬁaﬁ States Marshal's Sale and all
proceedings under the Order of Sale be hereby approved and
confirmed and that the United States Marshal for the Northern

District of Oklahoma make and'execute to the purchaser, the



Secretary of Housing and Urban Dévelopment, a good and sufficient
deed for the property.

It is the further recommendation of the Magistrate
Judge that subsequent to the execution and delivery of the Deed
to the purchaser by the United State Marshal, the purchaser be
granted possession of the property against any or all persons

now in possession.
S$/JEFFREY 8. WOLFR
U.5. IAGISTRATE JUDGR

UNITED STATES MAGISTRATE JUDGE
APPROVED AS TC FORM AND CONTENT:

STEPHEN C. LEWIS
United States Attorney
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Yg;_LORETTA F. RADFORD, OBA #11158
Assistant United States Attorney
3900 U.S. Courthouse
Tulsa, Oklahcma 74103
(918) 581-7463

LFR/1lg

Report and Recommendaticn of Uhited States Magistrate Judge
Civil Action No. 9 4-C 341B o



UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

COUNTY COMMISSIONERS, Tulsa
County, Cklahoma,

UNITED STATES OF AMERICA, ) F
)
Plaintiff, ) I L E D
)
ve. ) AR 15 1995
)
TINA J. PRUITT; JOE PRUITT; ) Richard M. 1 ;100
aka KENNETH JOE PRUITT aka ) U.S. DISTRICT C%u%’m
KENNETH J. PRUITT; TULSA GREAT ) NOTE: T THIS o
EMPIRE BROADCASTING, INC. dba = ) By i AAILED
KVOO RADIO; CITY OF BIXBY; ) P ‘. UNSEL AND
COUNTY TREASURER, Tulsa ) L SEDIATELY
County, Oklahoma; BOARD OF ) '
)
)
)
)

Defendants.. CIVIL ACTION NO. 94-C 235B

REPORT AND RECOMMENDATION QE.QHITﬁD STATES MAGISTRATE JUDGE

NOW on this 15th day of March, 1995, there comes on for
hearing before the Magistrate Judge the Motion of the United
States of America to confirm the sale made by the United States
Marshal for the Northern Distriect of Oklahoma on January 30,

1995, pursuant to a Second Order of Sale dated November 8, 1994,
of the following described property located in Tulsa County,
Oklahoma:

BEING LOT FIFTY-FOUR (54), BLOCK TWO (2), BLUE

RIDGE II, AN ADDITION TO THE CITY OF BIXBY,

TULSA COUNTY, STATE QF OKLAHOMA, ACCORDING TO

THE RECORDED PLAT THEREOF

Appearing for the United States of America is Loretta F.
Radford, Assistant United Statés Attorney. Notice was given the
Defendants, Tina J. Pruitt, Tﬁiﬁa Great Empire Broadcasting, Inc.
dba KV0OO Radio, through its'aﬁtorney John R. Pinkerton, City of
Bixby, Oklahoma, and County Treasurer, Tulsa County, Oklahoma and

Board of County Commissioners, Tulsa County, Oklahoma through



Assistant District Attorney Dick A. Blakeley, by mail, and to Joe
Pruitt by Publication, and they do not appear. Upon hearing, the
Magistrate Judge makes the folleowing report and recommendation.

The Magistrate Judge has examined the proceedings of the
United States Marshal under the Order of Sale. Upon statement of
counsel and examination of the court file, the Magistrate Judge
finds that due and legal notice of the sale was given by
publication once a week for at least four weeks prior to the date
of sale in the Tulsa Daily Commerce and Legal News, a newspaper
published and of general circulation in Tulsa County, Oklahoma, and
that on the day fixed in the notice the property was sold tc the
Secretary of Housing and Urban Development, it being the highest
bidder. The Magistrate Judge further finds that the sale was in
all respects in conformity with the law and judgment of this Court.

It is therefore the recommendation of the United States
Magistrate Judge that the United States Marshal's Sale and all
proceedings under the Order of Sale be hereby approved and
confirmed and that the United States Marshal for the Northern
District of Oklahoma make and execute to the purchaser, the
Secretary of Housing and Urban Development, a good and sufficient
deed for the property.

It is the further recommendation of the Magistrate Judge
that subsequent to the execution and delivery of the Deed to the
purchaser by the United State Marshal, the purchaser be granted

possession of the property against any or all persons now in

' S/JEFFREY 8§, WOLFE
possession. D.S, MAGISTRATE JUDGE

UNITED STATES MAGISTRATE JUDGE
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APPROVED Agr TO FORM AND CONTENT:

A531stant Unlted States Attorney
3900 U.S. Courthouse .
Tulsa, Oklahoma 74103

(918) 581-7463

LFR/1g

Report and Recommendation of United States Magistrate Judge
Civil Action No. 94-C 235B



UNITED STATES8 DIBTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA F I L E D

UNITED STATES OF AMERICA, )
) R
Plaintiff, } Lk 15 1999
)
vs. ) Richard M. Lavirence, Clark
) US DISTRICT COURT
DEWEY R. TALLANT a/k/a )
DEWEY RICHARD TALLANT, et al. )
)
Defendants. ) CIVIL ACTION NO. 94-C-94-B
REPORT AND RECOMMENDATION QF UNITED STATES MAGISTRATE JUDGE
NOW on this Zfé day of , 1995, there

comes on for hearing before the Magistrate Judge the Motion of
the United States of America to confirm the sale made by the
United States Marshal for the Northern District of Oklahoma on
January 23, 1995, pursuant to an Order of Sale dated

September 15, 1994, of the following described property located
in Rogers County, OKklahoma: |

The N 1/2 of Lot 1 in Block 2 of SUNNY ACRES

II, a Subdivision in Section 11, Township 21

North, Range 17 East of the IB&M, Rogers

County, Oklahoma, according to the recorded

Plat thereof.

Appearing for the United States of America is Peter
Bernhardt, Assistant United States Attorney. Notice was given
the Defendant, Dewey R. Tallant aka Dewey Richard Tallant, by
publication; and notice as given the Defendants, Kerry N.
Robertson, Judy A. Robertson,_$tate of Oklahoma ex rel. Oklahoma
Tax Commission, through Kim D. Ashley, Assistant General Counsel,

and County Treasurer and Board of County Commissioners, Rogers

County, Oklahoma, through Glenna S. Dorris, Assistant District
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Attorney, by mail, and they do not appear. Upon hearing, the
Magistrate Judge makes the folipwing report and recommendation.

The Magistrate Judge has examined the proceedings of
the United States Marshal under the Order of Sale. Upon
statement of counsel and examiﬁation of the court file, the
Magistrate Judge finds that due and legal notice of the sale was
given by publication once a week for at least four weeks prior to
the date of sale in the ClaromQre Daily Progress, a newspaper
published and of general cireuiation in Rogers County, Oklahoma,
and that on the day fixed in the notice the property was sold to
the United States of America on behalf of the Secretary of
Veterans Affairs, it being the highest bidder. The Magistrate
Judge further finds that the sale was in all respects in
conformity with the law and jﬁﬂgmant of this Court.

It is therefore the ﬁecommendation of the United States
Magistrate Judge that the United States Marshal's Sale and all
proceedings under the Order of Sale be hereby approved and
confirmed and that the United States Marshal for the Northern
District of Oklahoma make and éxecute to the purchaser, the
United States of America on behalf of the Secretary of Veterans
Affairs, a good and sufficiant:deed for the property.

It is the further recommendation of the Magistrate
Judge that subsequent to the?@;acution and delivery of the Deed
to the purchaser by the Unitﬁﬁ State Marshal, the purchaser be

granted possession of the praparty against any or all persons

_ SIJEFFREY $. WOLPE
now in possession. - u.s, MACISTRATE JUDCR

UNITED STATES MAGISTRATE JUDGE



APPROVED,AS, TO FORM AND CONTENT:

- R/ BERNHARDT, "OBA #741
Assistant United States Attorney
3460 U.S. Courthouse

Tulsa, Oklahoma 74103

(918) 581-7463

PB/esf

Report and Recommendation of United States Magistrate Judge
Civil Action No. 94-C-94-B



UNITED STATES DISTRICT COURT FOR THE

NORTHERN stz'ﬂxcm OF OKLAHOMA
| FILED

WAR 15 1995

Richard M. Lawrance, CI
U.S. DISTRICT COU(I?T?rrk

UNITED STATES OF AMERICA,
Plaintiff,
vs.

ERNEST E. KUEHN, JR.; VIOLA M.
KUEHN; COUNTY TREASURER, Nowata
County, Oklahoma; and BOARD OF
COUNTY COMMISSIONERS, Nowata
County, Oklahoma,

Tt gt Nt Nt Nt anis? “ompt Vgt Sl Sngtt? St Nuui? Soput

Defendants. CIVIL ACTION NO. 92-C-830-B
REPORT AND RECOMMENDATION Of UNITED STATES MAGISTRATE JUDGE
NOW on this 15th day of March , 1995, there

comes on for hearing before the Magistrate Judge the Motion 6f
the United States of America to confirm the sale made by the
United States Marshal for the ﬁﬁrthern District of Oklahoma on
January 25, 1995, pursuant tolﬁn Order of Sale dated August 10,
1994, of the following described property located in Nowata
County, Oklahoma:

The South 1/2 of the SE/4 SW/4, S8ection 6,
Township 28 North, Range 16 East.

Appearing for the Upitad States of America is Peter
Bernhardt, Assistant United sgﬁtaa Attorney. Notice was given
the Defendants, Ernest E. Kuiﬁﬁ; Jr. and Viola M. Kuehn, by mail
and through their attorney W.'ﬁ; Maddux, by mail; County
Treasurer, Nowata County, oklﬁﬁom;,_by mail; and Board of County
CcCommissioners, Nowata cOunty, #klahoma, by mail; and the
Purchasers, Vernon H. Kuehn lﬁﬂ Gloria D. Kuehn, by mail, and
they do not appear. Upon hearing, the Magistrate Judge makes the

following report and recommendation. 3
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The Magistrate Judge has examined the proceedings of
the United States Marshal undaxithe Order of Sale. Upon
statement of counsel and examination of the court file, the
Magistrate Judge finds that due and legal notice of the sale was
given by publication once a wadk for at least four weeks prior to
the date of sale in the Nowat&:Btar; a newspaper published and of
general circulation in Nowata Cbunty, Oklahoma, and that on the
day fixed in the notice the property was sold to Vernon H. Kuehn
and Gloria D. Kuehn, Route 1, Box 339, South Coffeyville,
Oklahoma 74072, they being the highest bidders. The Magistrate
Judge further finds that the sale was in all respects in
conformity with the law and judgment of this Court.

It is therefore the.rhcommendation of the United States
Magistrate Judge that the United States Marshal's Sale and all
proceedings under the Order of.sale be hereby approved and
confirmed and that the United States Marshal for the Northern
District of Oklahoma make and execute to the purchasers,

Vernon H. Kuehn and Gloria D. Rﬁchn, Route 1, Box 339, South
Coffeyville, Oklahoma 74072, anood and sufficient deed for the
property. |

It is the further recommendation of the Magistrate
Judge that subsequent to the ﬁ#ecution and delivery of the Deed
to the purchaser by the Unita&;ﬁtate Marshal, the purchasers be
granted possession of the proﬁﬁrty against any or all persons now

in possession.

UNITED STATES MAGISTRATE JUDGE
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A551stant United States Attorney
3460 U.S. Courthouse

Tulsa, Oklahoma 74103

(918) 581-7463

Report and Recommendation of United States Magistrate Judge
Civil Action No. 92-C-830-B
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UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAMOMA

UNITED STATES OF AMERICA,
Plaintiff,

FILED

WMAR 15 1995

d M. Lawrence, Clark
RTE%!MSH%CTCOURT

Vs,

STITH; CITY OF TULSA, Oklahoma;
COUNTY TREASURER, Tulsa County,
Oklahoma;

BOARD OF COUNTY COMMISSIONERS,
Tulsa County, Oklahoma,

)

)

)

)

DORTHY W. STITH aka DOROTHY W. )
)

)

)

)

)

Defendants. )

CIVIL ACTION NO. 94-C 463E

REPORT AND RECOMMENDATIQH:QE UNITED STATES MAGISTRATE JUDGE

NOW on this 15th day of March, 1995, there comes on for
hearing before the Magistrate Judge the Motion of the United
States of America to confirm the sale made by the United States
Marshal for the Northern District of Oklahoma on December 19,
1994, pursuant to an Order of Sale dated October 13, 1994, of the
following described property located in Tulsa County, Oklahoma:

Lot Twenty (20), Block Eleven (11), SUBURBAN

ACRES SECOND ADDITION to the City of Tulesa,

Tulsa County, State of Oklahoma, according to

the recorded Plat thereof.

Appearing for the United States of America is Loretta
F. Radford, Assistant United States Attorney. Notice was given
the Defendants, City of Tulsa, Oklahoma through Assistant City
Attorney Russell R. Linker II, and County Treasurer, Tulsa
County, Oklahoma and Board oﬁ'County Commissioners, Tulsa County,
Oklahcoma through Assistant District Attorney Dick A. Blakeley, by
mail, and to Defendant, Dorﬁhy W. Stith aka Dorothy W. Stith by

publication, and they do not appear. Upon hearing, the

Magistrate Judge makes the following report and recommendation.




The Magistrate Judge has examined the proceedings of
the United States Marshal under the Order of Sale. Upon
statement of counsel and examination of the court file, the
Magistrate Judge finds that due and legal notice of the sale was
given by publication once a week for at least four weeks prior to
the date of sale in the Tulsa Daily Commerce and Legal News, a
newspaper published and of general circulation in Tulsa County,
Oklahoma, and that on the day fixed in the notice the property
was sold to the United States of America on behalf of the
Secretary of Housing and Urbar Development, it being the highest
bidder. The Magistrate Judge further finds that the sale was in
all respects in conformity with the law and judgment of this
Court.

It is therefore the recommendation of the United States
Magistrate Judge that the United States Marshal's Sale and all
proceedings under the Order of Sale be hereby approved and
confirmed and that the United:States Marshal for the Northern
District of Oklahoma make and execute to the purchaser, the
United States of America on behalf of the Secretary of Housing
and Urban Development, a good and sufficient deed for the
property.

It is the further recommendation of the Magistrate
Judge that subsequent to the ¢kecution and delivery of the Deed
to the purchaser by the United State Marshal, the purchaser be
granted possession of the pr@perty against any or all persons

now in possegsion.
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APPROVED AS TO FORM AND CONTENT:

STEPHEN C. LEWIS
United States Attorney

ET FORa,,OBA #1

Assistant United States Atférney
3900 U.S8. Courthouse

Tulsa, Oklahoma 74103

(918) 581-7463
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gistrate Judge

Report and Recommendation of United States Ma

Civil Action No. 94-C 463E



UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA, ) F I
’ L
Plaintiff, ) E D
Vs ; A p 15
. NN
) Hkhmu“‘ 995
FRED P. LEIDING, JR. aka ) U.s. oy ~Lawrgn
FREDERICK PAUL LEIDING JR.; CITY ) STRICT c28: Clar
OF BROKEN ARROW, Oklahoma; )
COUNTY TREASURER, Tulsa County, )
Oklahoma; )
BOARD OF COUNTY COMMISSIONERS, )
Tulsa County, Oklahoma, )
)
Defendants. ) CIVIL ACTION NO. 94-C 520E
REPORT AND RECOMMENDATION Of UNITED STATES MAGISTRATE JUDGE

NOW on this 1
hearing before the Magi
States of America to <o
Marshal for the Norther
1995, pursuant to an Or
following described pro

Lot Seven (7)

11, an Additi

Tulsa County,

the Recorded

Appearing for

Sth da? of March, 1995, there comes on for
strate Judge the Motion of the United
nfirm the sale made by the United States
n District of Oklahoma on January 19,
der of Sale dated October 19, 1994, of the
perty located in Tulsa County, Oklahoma:

, Block Two (2), LEISURE PARK
on to the City of Broken Arrow,

state of Oklahoma, according to

plat thereof.

the United States of America is Loretta

F. Radford, Assistant United States Attorney. Notice was given

the Defendants, Fred P.
Oklahoma through the Ci

County Treasurer, Tulsa

Leiding, Jr.; City of Broken Drrow,
ty Attorney Michael R. vanderburg; and

Courity, Oklahoma and Board of County

Commissioners, Tulsa County, pklahoma through Assistant District

Attorney Dick A. Blakel

ey, by mail, and they do not appear. Upon
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hearing, the Magistrate Judge makes the following report and
..... recommendation.

The Magistrate Judge'has examined the proceedings of
the United States Marshal under the Order of Sale. Upon
statement of counsel and examination of the court file, the
Magistrate Judge finds that due and legal notice of the sale was
given by publication once a week for at least four weeks prior to
the date of sale in the Tulsa Diéily Commerce and Legal News, a
newspaper published and of genéral circulation in Tulsa County,
Oklahoma, and that on the day fixed in the notice the property
was sold to the Secretary of Housing and Urban Development, it
being the highest bidder. The Magistrate Judge further finds
that the sale was in all respects in conformity with the law and
judgment of this Court.

It is therefore the recommendation of the United States
Magistrate Judge that the Unitéﬂ States Marshal's Sale and all
proceedings under the Order of Sale be hereby approved and
confirmed and that the United States Marshal for the Northern
District of Oklahoma make andséiecute to the purchaser, the
Secretary of Housing and Urban bevelopment, a good and sufficient
deed for the property.

It ig the further recommendation of the Magistrate
Judge that subsequent to the execution and delivery of the Deed
to the purchaser by the United Btate Marshal, the purchaser be
granted possession of the property against any or all persons

now in possession.
&/IRFFREY 8. WOLFR
U.S. MACISTRATE Jupce

UNITED STATES MAGISTRATE JUDGE
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//£551stant United States Attorney
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Report and Recommendation of United States Magistrate Judge
Civil Action No. 94-C 520E



UNITED STATES DIATRICT COURT FOR THE

NORTHERN nz#ﬂtté'r OF OKLAHOMA F I L E D

UNITED BTATES OF AMERICA, )
) : )
Plaintiff, ) MAR 15 1995
) Richard M. Lawr
ance,
vs. ) US. DISTRICT COURT™
CLIFFORD L. THOMAS; SADIE )
PRISCILLA THOMAS; COUNTY }
TREASURER, Osage County, )
Oklahoma; BOARD OF COUNTY )
COMMISSIONERS, Osage County, )
Oklahoma, )
Defendants. j CIVIL ACTION NO. 93-C-253-BU
EPOR o) . STATES MAGISTRA JUDG

NOW on this [5 day of %M{Lﬂv , 1995, there comes

on for hearing before the Magiatrate Judge the Motion of the

United States of America to confirm the sale made by the United
States Marshal for the Northern District of Oklahoma on
January 26, 1995, pursuant to & Second Order of Sale dated
December 1, 1994, of the following described property located in
Osage County, Oklahoma:

The South 5 feet of Lot 8, and all of Lot 7,

in Block 2, Monarch Heights, an Addition to

Tulsa, Osage County lahoma, according to
the recorded Plat € y

Appearing for the United States of America is Peter
Bernhardt, Assistant United Stﬁtes Attorney. Notice was given
the Defendants, Clifford L. Thﬁmas, Sadie Priscilla Thomas, and
County Treasurer and Board of County Commissioners, Osage County,
Oklahoma, through John S. Bogg#, Jr., Assistant District
Attorney, by mail, and they d¢ not appear. Upon hearing, the

Magistrate Judge makes the following report and recommendation.

NOTE: v+ e
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The Magistrate Judge has examined the proceedings of

the United States Marshal undér® the Second Order of Sale. Upon

statement of counsel and exam tion of the court file, the

Magistrate Judge finds that d: and legal notice of the sale was
given by publication once a w@ek for at least four weeks prior to
the date of sale in the Pawhu ; Journal-Capital, a newspaper
published and of general circulation in Osage County, Oklahoma,
and that on the day fixed in €He notice the property was sold to
the United States of America ﬁ'behalf of the Secretary of
Veterans Affairs, it being th ighest bidder. The Magistrate
Judge further finds that the M_le was in all respects in

conformity with the law and judgment of this Court.

It is therefore the ¥ecommendation of the United States

Magistrate Judge that the Unit@d States Marshal's Sale and all

proceedings under the Second der of Sale be hereby approved and

confirmed and that the United 8tates Marshal for the Northern
District of Oklahoma make an&ﬁﬁxecute to the purchaser, the
United States of America on behalf of the Secretary of Veterans

Affairs, a good and sufficient deed for the property.

Tt is the further Pégommendation of the Magistrate

Judge that subsequent to the ecution and delivery of the Deed

to the purchaser by the United State Marshal, the purchaser be

granted possession of the rty against any or all persons

now in possession.

§/JEFFREY S. WOLEE
U.5, MAGISTRATE JUDGR

UNITED STATES MAGISTRATE JUDGE
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Report and Recommendation of United States Magistrate Judge
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UNITED STATES DI
NORTHERN DIS

ICT COURT FOR THE

UNITED STATES OF AMERICA, ) E
i ) FILED
Plaintiff, )

vs. ; MAR 151995
THE UNKNOWN HEIRS, EXECUTORS, : ) Richard M. Lawrence, Clerk
ADMINISTRATORS, DEVISEES, ) U.SLDISTBICTGQURT
TRUSTEES, SUCCESSORS AND Ty
ASSIGNS OF ARTHUR FIELDS aka . )
ARTHUR R. FIELDS, SR., Deceased, )
et al., )

)

)

Defendants. CIVIL ACTION NO. 93-C-487-K

NOW on this T day of March , 1995, there

comes on for hearing before the Magistrate Judge the Motion of

the United States of America to’confirm the sale made by the

United States Marshal for the Northern District of Oklahoma on

January 24, 1995, pursuant to "Order of Sale dated September 6,
1994, of the following described property located in Pawnee

County, Oklahoma:

Lot Two (2) in Bl one (1) in HILLCREST
ADDITION to the City 6f Pawnee, Pawnee County,
State of Oklahoma, agcording to the recorded
plat thereof.

SUBJECT, however,
easements, rightsw
mineral reservation
of record.

all valid outstanding
“way, mineral leases,
and mineral conveyances

Appearing for the United States of America is Peter

Bernhardt, Assistant United @s Attorney. Notice was given
the Defendants, The Unknown , Executors, Administrators,
Devisees, Trustees, Successor d Assigns of Arthur Fields aka

Arthur R. Fields, 8r., Decnaﬂ . The Unknown Heirs, Executors,

Administrators, Devisees, Trustees, Successors and Assigns of

© NOTE: THIE [,n_ o n
BY 0 o
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Eva Lois Fields Nordwall, Deceased; The Unknown Heirs, Executors,
Administrators, Devisees, Trustees, Successors and Assigns of
Arthur Fields, Jr., Deceased; @Wen Lois Nordwall Tinker; Richarad
Ralph Nordwall; Ahnawake Rose ﬂhrdwall Yandell; Michael Scott
Fields; Richard D. Fields; Raymond C. Fields; Harrison O. Fields,
by publication; James E. Ficlﬁl_lkn‘aames Edward Fields,
individually; James E. Fields ika James Edward Fields,
Administrator of the Estate of Ahnawake M. Fields aka Ahnawake
Martha Fields, Deceaseq; Jamui%ﬁ. Pields aka James Edward Fields,
Administrator With Will Annexed of the Estate of Arthur Fields
aka Arthur R. Fields, 8r., Dec#ased; Raymond curtis Nordwall;
Lisa Fields; Lyle Fields; niahqil Bcott Fields; Ramona Delores
Fields aka Ramona Castleberryf Charles Buchanan Fields; County
Treasurer, Pawnee County, Oklahoma; Board of County
Commissioners, Pawnee COunty,_ﬂtlahoma; gtate of Oklahoma ex rel.
Oklahoma Tax Commission, through its attorney Kim D. Ashley; and
Arthur Fields, III, by mail; and Purchaser, Max J. Heisler, by
mail, and they do not appear. Upon hearing, the Magistrate Judge
makes the following report and recommendation.

The Magistrate Judg¢ has examined the proceedings of
the United States Marshal under the Order of Sale. Upon
statement of counsel and examination of the court file, the
Magistrate Judge finds that due and legal notice of the sale was
given by publication once a week for at least four weeks prior to
the date of sale in the Pawnﬁ#}ﬂhief, a newspaper published and
of general circulation in Pawﬁﬁa County, Oklahoma, and that on
the day fixed in the notice the property was sold to Max J.

Heisler, Route 1, Box 274, Pawnee, Oklahoma 74058, he being the

-2-



highest bidder. The Magistrate Judge further finds that the sale
was in all respects in conformi?y with the law and judgment of
this court. |

It is therefore the reécommendation of the United States

Magistrate Judge that the United States Marshal's Sale and all

proceedings under the Order of Sale be hereby approved and

confirmed and that the United ates Marshal for the Northern

District of Oklahoma make and'i#ecute to the purchaser, Max J.
Heisler, Route 1, Box 274, Pawnee, Oklahoma 74058, a good and
sufficient deed for the propeﬁ#ﬁ.

It is the further reécommendation of the Magistrate

Judge that subsequent to the. cution and delivery of the Deed
to the purchaser by the Unite&fétate Marshal, the purchaser be
granted possession of the property against any or all persons now
in possession. =

S/JEFFREY 5. WOLFE
§.S5. MAGISTRATE JUDGE

UNITED STATES MAGISTRATE JUDGE

APPROVED AS TO FORM AND CONTENT':

Assistant United States Attornuy
3460 U.S. Courthouse

Tulsa, Oklahoma 74103

(918) 581-7463

Report and Recommendation of United States
Civil Action No. 93-C-487-K
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IN THE UNITED STATES DISTRICT COURT ENTERED ON DCOKET

FOR THE NORTHERN DISTRICT OF OKLAHOMA

patE_ o1 Y¥—98

APPLIED ENERGY SYSTEMS, INC.,
Plaintiff,

Case No. 93-C-627-K

FILED

vs.

WILLIAM R. RILEY,

L T W e e e

Defendant. |
- MAR 13 1085
N
o Richard M. Lawrcice, Cle
OQRDER U. S. DISTRICT COURT

e NORTRERY DI5TRCT 0F Libin A

On Octcocber 18, 1994, thﬂh Court entered Judgment in favor of
the Plaintiff Applied Energy Systems ("Plaintiff") and against
Defendant William R. Riley inﬁﬁhe amount of $270,018.44, plus pre-
and post-judgment interest thereon. Now before the Court is the

Motion by Plaintiff for attoﬁﬁéy fees as costs pursuant to 12 0.S.

' § 936.

Plaintiff moves the Court for attorney fees in the amount of
$43,061.00 While 12 0.S. § 936 does provide that prevailing
parties should receive attorneéy fees, the amount awarded must be

reasonable. The trial court may consider a variety of factors in

making this reasonableness determination. Arkoma Gas Co. v. Otis
Engineering Corp., 849 P.2d 392, 394 (Okla. 1993). Alcng with the
hourly rate chargéd by the attorney, the Court has considered the

following factors:

1. The time and labor
and expended by attorneyi

gquired by the nature of the action
for Plaintiff;

2. The novelty and difficulty of the various legal theories
asserted and the complexity of the issues involved;

-
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3. The level and degree of skill required to adequately
defend the case;

4. The preclusion of other employment by the attorney due to
acceptance of the case

5. Whether the fee charged by counsel for Applied is
customary in the local legal community for attorneys of their
experience and specialization;

6. Whether the fee is fixed or contingent;

7. Time 1limitations  imposed by <the <client or the
circumstances.

8. The amount sought as damages and the results obtained;
9. The experience, reputation, and ability of the attorney;

10. The "undesirability" of the case. {i.e. risk of non-
recoveryl;

11. The nature and length of the professional relationship
between Plaintiff and ite counsel; and

12. Awards in similar cases.

See Oliver's Sports Center o, v, National Standards Ins. Co.,

615 P.2d 291, 294 (Okla. 1980); State ex rel. Burk v. City of

Oklahoma City, 598 P.2d 659, 661 (Okla. 1979).

The Court has considered the factors listed above and holds

that the amount requested by ° intiff is excessive. This Court
notes that the trial itself lasted only a few hours, involved a
limited range of factual questions and only one legal issue.
Defendant also points out that only one and one-half days were used
to take depositions in the case. It is also evident that several
associate attorneys were involved in case preparation, and many of
the hours attributed to them appear to be redundant or unnecessary.

The Court has reviewed the documentation submitted by the

Plaintiff and believes that $28,143 should be awarded as attorney

2



fees in the instant action. Thi# figure employs the rates proposed
by the Plaintiff but discounts a specific number of hours deemed to
be unnecessary subject to caréﬁul review of the documents and the
above-listed factors.

Accordingly, the Court aw&fds to the Plaintiff attorneys fees

in the sum of $28,143.

IT IS SO ORDERED THIS DAY OF MARCH, 1995.

ERRY ¢/. KE ’
UNITELY STATES DISTRICT JUDGE




ENTERZD ON BOUKET

_' DaTE__MAR L4 J00s

IN THE UNITED STATES.DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA
JONATHAN W. NEAL,
Plaintiff,

No. 95-C-0078-K

FILED

vs.

BAILIFF BAGBY, and JUDGE CLIFFORD

L e e

HOPPER,
| MAR i 4 1995
Defendants. .
Richard M. Lawrcine, Clerk
. NORTHEGK DSIRCT OF GHATOUA
ORDER OF QKLAHOMA

Plaintiff, an inmate at the Tulsa County Jail, has again filed

with the Court a motion for leave to proceed in forma pauperis
pursuant to 28 U.S.C. § 1915, ﬁﬁﬁ a ¢ivil rights complaint pursuant
to 42 U.S.C. § 1983. In reliance upon the representations set
forth in the motion, the Court ‘concludes that Plaintiff should be

The Court concludes,

granted leave to proceed in
however, that Plaintiff's claiﬁ# should be dismissed as frivolous
under 28 U.S.C. § 1915(4).

In this civil rights actiéﬁ, Plaintiff sues Bailiff Bagby and
District Judge Clifford E. Hopper, for failing to transport him

from a holding cell in the Tﬁﬁsa County Jail to Judge Hopper's

courtroom for a court appeagalice. Plaintiff alleges that on
January 9, 1995, he was removqfifrom his cell in the Tulsa County
Jail about 7:30 a.m. and pla:ﬁ“ in a holding cell on the ninth
floor. Because Bailiff Bagby héver came to transport him to Judge
Hopper's courtroom, Plaintiff #lleges that about 2:00 p.m. he was
returned to his cell. Plaint seeks $50,000 in damages and an

order releasing him from jail. (Doc. #1.)



The federal in forma pauperis statute is designed to ensure
that indigent 1litigants have meaningful access to the federal
courts without prepayment of fees or costs. Neitzke v. Williams,
490 U.S. 319, 324 (1989); 28 U;S;C. § 1915(d). To prevent abusive
litigation, however, section iﬁls(d) allows a federal court to
dismiss an in forma pauperis suit if the suiﬁ is frivolous. See 28
U.s.C. § 1915(d). A suit is frivolous if "it lacks an arguable
~basis in either law or fact." ﬂgi;zgg, 490 U.S. at 325; Olson v.
Hart, 965 F.2d 940, 942 n.3 (Iath Cir. 1992). A suit is legally
frivolous if it is based on .ﬁan indisputably meritless legal
theory." Dentcopn v. Hern  ; 112 S. Ct. 1728, 1733 (1992)
(quoting Neitzke, 490 U.S. at 327). A complaint is factually
frivolous, on the other hand;{if "the factual contentions are
clearly baseless." 1d. |

After liberally construing Plaintiff's pro se pleadings, see

Haines v. Kerner, 404 U.S. 519, §20-21 (1972); Hall v. Bellmon, 935
F 24 1106, 1100 (10th Cir. 1991), the Court concludes that
Plaintiff's claims against Bailiff Bagby and Judge Hopper do not
amount to a constitutional violation. West v. Atking, 487 U.S5. 42,
48 (1988) (only the violation of a right secured by the
Constitution or laws of the Uﬁitéd States 1s actionable under 42
U.S.C. § 1983). Moreover, Judﬁ%-Hopper is absolutely immune from

this suit because he acted in-  judicial capacity. See Stump V.

Sparkman, 435 U.S. 349, 356 (19%8); Schepp v. Fremont County, 900
F.2d 1448, 1451 (10th Cir. '1990).  Accordingly, Plaintiff's

complaint must be dismissed as frivolous under 28 U.5.C. § 1915(d).



ACCORDINGLY, IT IS HEREBY ORDERED that:

(1) Plaintiff's motion for leave to proceed in forma pauperis

(doc. #2) is granted; and
(2) Plaintiff's civil rights complaint is dismissed as
frivolous under 28 U,8.C. § 1915(d).

IT IS SO ORDERED this /<0 day of sk , 1995.

Ty & e

%RRY C ( KERN
ITED STATES DISTRICT JUDGE




UNITED STATES DISTRICT COURT F E

FOR THE NORTHERN DISTRICT OF OKLAHOMA
5 MAR 13 1995
SUN COMPANY, INC., (R & M), a Delaware corporation, ) Richa
and TEXACO INC., a Delaware corporation, ) e i aance,
e ) HORTHS 24 BISTRICT OF O wam
. Plaintiffs, )
- )
vs. . ) Case No. 94-C-820-B /
- )
BROWNING-FERRIS, INC., a Delaware corporation, et al., )
| )
Defendants. )

r“"‘ = .
S l-;,_,‘ '; .-’__‘(‘

il .:r-..._

e Mip 14 o
NOTICE OF DISMISSAL WITHOUT PREJUDICE  ~—— _1995°

Plaintiffs, Sun Company, Inc. (R &-_;:M) and Texaco, Inc. hereby dismiss Defendant,
TULSA RIG & IRON, ONLY without prejudice.
Dated this 27th day of February, 1995.

RHODES, HIERONYMUS, JONES
TUCKER & GABLE

w it T il

JOHN H. TUCKER, OBA #91

BENTON T. WHEATLEY, OBA # 14836
PO Box 21100

Tulsa, Oklahoma 74121-1100

(918) 582-1173

ATTORNEYS FOR PLAINTIFFS,
SUN COMPANY, INC. (R & M) and
TEXACO INC.



CERTIFICATE OF MAILING

I hereby certity that on this _| O day of Y )2u e/, 1995, I mailed a true

and correct copy of the foregoing with proﬂét postage thereon fully prepaid to all parties listed

on the attached pages. |




AR T

Joseph . Paulk, UBA# 10110

Paulk Moles & Boaz

PO Box 4679

Tulsa OK 74159-0679

Attorney for Defendant, Ameron, Inc.

Je * C, Hodges

K A. Wylie

Ellér & Detrich

2727 E 218t St

Suite 200

Tulsa OK 74114

Attorneys for Defendant, Anchor Paint Mfg.
Co.

Danny P, Richey, OBA# 10458

Pazold Richey Caruso & Barker

800 Sinclair Bidg

6 E 5th St

Tulsa OK 74103

Attorney for Defendant, Apartment Container
Service, inc.

David P. Page, OBA# 6852

Lloyd W. Landreth, OBA# 15886

J. Randall Miller, OBA# 6214

Gardere & Wynne LLP

401 S Boston Ste 2000

Tulsa OK 74103

Attorneys for Defendant, Atlantic Richfield
Company

G. Lawrence Fox, OBA¥ 10301

Vice President and General Counsel

Bank IV Cklahoma NA

PO Box 2360

Tulsa OK 74101

Att- -y for Defendant, Bank IV of Oklahoma

Jeffréy G. Levinson

Dwight L Smith

Levinson & Smith

35 E 18th St

Tulsa OK 74119.5201

Attornays for Defendant, Bankoff Qil Co., Inc.

Gerald G. Stamper, OBA# 8546

Nichols Wolfe Stamper Nally Fallis &
Robertson, inc.

Suite 400 Old City Hall

124 E 4th St

Tulsa OK 74103-5010

Attorneys for Defendant, Beverage Products
Corp.

Terence P. Brennan

320 S Boston Ste 1103-3

Tulsa OK 74103

Attorney for Defendant, Borg Industrials
Group, inc. d/b/a American Container Services

W. Kirk Clausing

2021 S Lewis Ste 240

Tulsa OK 74104

Attorney for Defendant, Brierly Plumbing
Technologies Corp.

Jonathan R. Haden

William G. Beck

L.J. Buckner, Jr.

Lathrop & Norquist L C

2345 Grand Boutevard Ste 2500

Kansas City MO &4108-2684

and

Robert A. Franden, QOBA# 3086

Tony M. Graham, OBA# 3524

Feidman Hall Franden Woodward & Farris
1400 Park Centre

525 S Main St

Tulsa OK 741034409

Attorneys for Dafendant, Browning-Ferris, Inc.

Rodney A. Edwarids, OBA# 2646

5100 E Skelly Dr Sta 645

Tulsa OK 74136-8877

Attorney for Defendant, Carnes Bros. Constr,
Co.

James R. Eagleton, Esq.

320 S Boston Ste 709

Tuisa OK 74103

Registered Service Agent for Defendant,
Compass indusirias

Ada Farnan

President

Consolidated Cleaning Service, Inc.

7310 W 26th St

Tulsa OK 74107

Defendant, Consalidated Cleaning Service
Company, Inc.

Gerald G. Stampar, OBA¥ 8546

Nichols Wolfe Stamper Nally Fallis &
Robertson, Inc.

Suite 400 Qid City Hall

124 E 4th St

Tulsa OK 74103-6010

Attorney for Defendant, Cowen Construction,
Inc.

Darrell E, Williams, OBA# 9640
Clark & Williams

5416 S Yale Sta 600

Tulsa OK 74136

Attorney for DN
Exhibits, Inc.

nt, Crain Displays &

William C. Andereon, OBA# 292

G. Michasl Lewis, DBA# 5404

Russeli W. Kroll, DBA# 16281

Doerner, Stuart, Seinders, Daniel & Anderson
320 S Boston Sta 800

Tulsa OK 74103

and -

Brent W. Schindler

The Dow Chemical Company

2030 Dow Center

Midiand Ml 48674

Attorneys for Defendant, Dow Chemical
Company d/b/a Dew industrial Service

Steven M. Harris, QBA# 3913

Michael D. Davis, BBA# 11282

Doyle & Harrig

2431 E 61st St Ste 260

Tulsa OK 74138

Attorneys for Defendant, Stan P. Doyle

James E. Poe

Stephen R. Clouser

Covington & Poe

111 W 5th Ste 740

Tulsa OK 74103

Attorneys for Defendant, Empire Roofing &
Insulation Co.

Thomas M. Affeldt

Savage, O'Donneli, Scott, McNulty, Affeldt &
Gentges

601 S Boulder Ste 1100

Tulsa OK 74119-1333

Attorney for Defendant, Tom Farris d/b/a
Gene’'s Septic Tank

Gerald G. Stamper, CBA# 8546

Nichols Wolfe Stamper Nally Fallis &
Robartson, Inc.

Suite 400 Old City Hall

124 E 4th St

Tuisa OK 74103-5010

Attorney for Defendant, Fleming Building
Company, Inc.

Charles Forhan d/b/a D & W Exterminating
2235 E 6th St

Tuisa 0K 74104

Refendant, Charles Forhan d/bfa D & W
Exterminating

Danny P. Richey, OBA# 10458

Pezold Richey Caruso & Barker

800 Sinclair Building

6 E 5th 5t

Tulsa OK 74103

Attorney for Defendant, Odean Garrison

Phil Frazier

1424 Terrace Dr

Tulsa OK 74104

Attorney for Defendant, Llangston
Cantractors, Inc,

Richard Carpenter

Carpenter, Mason & McGowan

1516 S Boston Ste 205

Tulsa OK 74119-4013

Attorney for Defendant, WMid-America
Stockyards, Inc.

Gerald G. Stamper, OBA¥ B546

Nichols Wolfe Stamper Nally Fallis &
Robertson, Inc.

Suite 400 Oid City Hall

124 E 4th St

Tulsa OK 74103-5010

Attorney for Defendant, National Tank Co.

Thurman Bricker

905 Country Meadow Ln

Skiatook OK 74070

Registared Service Agent for Defendant, O.K.
Tank Trucks, Inc.

Danny P. Richey, OBA¥ 10458

Pezold, Richey, Caruso & Barker

BOO Sinclair Building

6 E 5th St

Tuisa OK 74103

Attorneys for Defendant, Qil Capitol Trash
Services, Inc.



K. Casey, Cooper, OBA# 1897

K. Kevin Layton, OBA# 11900

Boesche McDermott & Eskridge

100 W 5th St Ste 800

Tuisa 0K 74103-4216

Attorneys for Defendant, Ozark Mahoning Co.

Gu. . G. Stamper, OBA# 8546

Nichols Wolfe Stamper Nally Fallis &
Robertson, Inc.

Suite 400 Old City Hall

124 E 4th 5t

Tuisa OK 74103-5010

and

Charles M. Sublett

Sublett and Shafer, P.C

320 S Boston Suite 805

Tulsa OK 74103-3778

Attorneys for Defendant, Peevy Constr. Co.,
Inc.

Sam T. Allen, lll, OBA# 231

Loeffler Allen & Ham

PO Box 230

Sapulpa OK 74067

Attorney for Defendant, Petroleum
Caontractors Corporation

John R. Paul, OBA# 6971

Richards Pau! Richards & Siegel

9 E 4th St Ste 400

Tulsa OK 74103-5118

Attorney for Defendant, Phillips & Lomax
Agency, inc.

William C. Anderson, OBA# 232

G. Michasl Lewis, OBA# 5404

Ru W. Kroll, OBA¥ 15281

Doe. __., Stuart, Saunders, Daniel & Anderson
320 S Boston Ste 500

Tulsa OK 74103

Attorneys for Defendant, Public Service
Company of Oklahoma

william C. Anderson, OBA# 292

G. Michael Lewis, OBA# 5404

Russell W. Kroll, QBA# 15281

Doerner Stuart Saunders Daniel & Anderson
320 S Boston Ste 500

Tulsa OK 74103

Attorneys for Defendant, Steve Richey d/b/a
Richey Refuse Service

Ronald D. Cates, OBA# 15665

Suite 680 Parkcentre

525 S Main

Tulsa OK 74103

Attorney for Defendant, City of Sand Springs

Danny P, Richey, OBA# 10458

Pezold Richey Caruso & Barker

800 Sinclair Building

6 E 5th St

Tulsa OK 74103

Attorney for Defendant, Ross Scoggins, Sr.

Danny P. Richey, OBA# 10458

Pe- ' Richey Carusoc & Barker

8 nclair Building

6 E oth 5t

Tulsa OK 74103

Attorney for Defendant, John D. Shipley

Monte Shipley

5243 S 161st W Ava
Sand Springs OK 74063
Defendant, Monte Shipley

William C. Anderson, OBA# 292

G. Michael Lewis, OBA# 5404

Russell W. Kroll, OBA# 15281

Doerner, Stuart, Saunders, Danie! & Anderson
320 S Boston Ste BOO

Tulsa OK 74103

Attorney for Deférwiant, Robert E. Sparks
dfb/a Tulsa industrial Service

Kenneth R. Johngon, OBA# 4703
Johnson & Nimmo

331 S Rennie

Drawer 1690

Ada OK 74820

Attorney for Defendant, Stallings, Inc.

R. Casey Cooper, QBA# 1897

R. Kevin Layton, OBA# 11900

Boesche McDermott & Eskridge

100 W 5th St Ste 800

Tulsa OK 74103-4216

Attorneys for Defendant, Sun Chemical
Corporation

Scott Pruitt

2448 E 81st St Ste 4550

Tulsa OK 74137

Attorney for Defendant, Tulsa Rig & iron

Robert L. Roark

John S. Gardner

McKinney Stringer & Webster
101 N Broadway Ste B00
Cklahoma City 0K~ 73102

and

Patrick H. Kernan

McKinney Stringer & Webster
401 S Boston

Ste 2100 Mid Continent Tower
Tulsa OK 74103

Attorneys far Defendant, Union Carbide Corp.

Steven M. Harris

Michast D. Davis

Doyle & Harris

2431 E 61st Ste 280

Tulsa OK 74138

Attormeys for Defendant, Vacuum and
Prassure Tank Trucks Services, Inc.

Robert C. Gist

12808 Plum Hollow Drive
Oklahoma City OK 73142-5147
and '

Lisa . Zebovitz

Senior Environmental Counsal
Waste Management, Inc.

3003 Buttertield Rd

Oak Brook IL 60521

Attorneys for ~ Waste Management of
Oklahoma, Ine.

Steven M. Harris

Michael D. Davis

Doyle & Harris

2431 E 61st Ste 260

Tulsa OK 74138

Attorneys for Defendant, Gienn E. Wynn, Jr.



IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OKLAHOMA

FREDERICK WASHINGTON

Plaintiff, NO. 94-C-115-B

V.

NATIONAL INVITATIONAL CAMP, INC.,
BLASTO, INC., NATIONAL FOOTBALL
SCOUTING, INC., NATIONAL FOOTBALL
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FOOTBALL LEAGUE, INDIANAPOLIS
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CITY CHIEFS, LOS ANGELES RAIDERS,
MIAMI DOLPHINS, NEW ENGLAND
PATRIOTS, NEW YORK JETS,
PITTSBURGH STEELERS, SAN DIEGO
CHARGERS, SEATTLE SEAHAWKS,
ATLANTA FALCONS, CHICAGO BEARS,
DETROIT LIONS, LOS ANGELES RAMS,
MINNESOTA VIKINGS, NEW YORK
GIANTS, PHILADELPHIA EAGLES,
PHOENIX CARDINALS, SAN FRANCISCO
49ERS, TAMPA BAY BUCCANEERS,

and WASHINGTON REDSKINS
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Defendants.

QRDER
NOW on this day of MR 13]995 , 1995,

pursuant to the Stipulation_i_:f Dismissal With Prejudice filed
herein by the Plaintiff, Predrick Washington, it 1s ORDERED

ADJUDGED AND DECREED that the Complaint filed in this case is



hereby dismissed with prejudice to the bringing of another action.

This dismissal is at the cost of Plaintiff.

> R. BRETT

\JI ]llm. T

UNITED STATES DISTRICT JUDGE

APPROVED:

"//Zé/ 77-/’//:,,//“‘/)

Lloyd N. Frlg hhertz (LSBA #5749)-
Seelig, Coss¢g’, Frischhertz & Poulliard
1130 St. Charles Avenue

New Orleans, Louisiana 70130

(504) 523-1227

Tom W. Tannehill

7335 S. Lewis Avenue
Suite 308

Tulsa, Oklahoma 74136
(918) 493-2996

Attorneys for Plaintiff,
Fredrick Washington

Na, Nty

Ray H:/leburn (OBA #9600)
Wilburn, Masterson & Smiling
7134 S. Yale Avenue

Suite 560

Tulsa, Oklahoma 74136-6337
(918) 494-0414

Attorneys for Defendant,
National Invitational Camp, Inc.
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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OKLAHOMA MAR 13 1995

WEST AMERICAN INSURANCE R“’ha’dM Lawrance, Clerk

) U.s
DISTRI
COMPANY, ; Nﬂamwu msmﬂ orgﬁlﬁm
Plaintiff, )
)
vs. ) Case No.: 95-C-127-K
)
BILLY JOE COUCH, )
) CUTERID O Do
Defendant. ) 1 DGOKRE
. [}pT;MAH 14 ]Jgd,
NOTICE OF DISMISSAL A

Comes now the plaintiff West American Insurance
Company, pursuant to Rule 41(a) (1) (i) and hereby gives notice
that it is dismissing without prejudice its claims and causes of
action against the defendant.
Regpectfully submitted,

DANIEL, BAKER & HOWARD

Y

BAKER, OBA #11054
- 5Lst st., Ste. 306
Tulsa, Oklahoma 74105

(918) 749-5988

Attorneys for Plaintiff

CER 1 MATILING

This is to certify that a true and correct copy of
the/%oreg01ng instrument was deposited in the U.S. Mail this

flh_ day of fqalih - ’ 1995 addressed to Jim Lloyd, 1515

E, 71st Sst., Ste. 200, Tulsa, 74136 with proper postage

thereon fully prepaid.
/(@M Zn@f?@
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IN THE UNITED ST&TES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA
J. THOMAS HARES,
Plaintiff,
No. 94~-C-386-K

VS.

THE HOUSING AUTHORITY OF
THE CITY OF TULSA,

Defendant.
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MAIC T g0,
ORDER Richard M. Lawrence, Clarz’
g U. 8. DISTCT COURT
o HORTHERR DISTRCT OF OKLAHOMA
Before the Court is the motion of the defendant Housing
Authority for the City of Tulsa ("THA") for summary judgment.
Plaintiff brings this action as a result of his discharge as
defendant's executive director on April 28, 1993. He asserts

causes of action for breach of contract, viclation of due process

and age discrimination. Summary judgment is appropriate if "there

is no genuine issue as to any material fact and . . . the moving
party is entitled to a judgment as a matter of law." Fed.R.Civ.P.
56(c). The Court must view the evidence and draw any inferences in

a light most favorable to the party opposing summary judgment, but
that party must identify suffiﬁient evidence which would require
submission of the case to a jury. Anderson v. Liberty Lobby, Inc.,
477 U.S. 242, 249-52 (1986). Where the nonmoving party will bear
the burden of proof at trial; that party must "go beyond the
pleadings" and identify spedific facts which demonstrate the

existence of an issue to be tr;ed by the jury. Mares v. ConAgra

Poultry Co., Inc., 971 F.2d 492, 494 (10th Cir. 1992).

Plaintiff was hired by THA as Director of Finance on September



6, 1967. On April 1, 1968, plaintiff was appointed to the position
of Deputy Executive Director. .In November, 1970, plaintiff was
made Acting Executive Director upon the retirement of the previous
Executive Director of THA. Plaintiff became the full time
Executive Director in January, 1971.

On September 3, 1992, the.ﬁnited States Department of Housing
and Urban Development (HUD) iémued its report and findings of a
Comprehensive Improvement Assiétance Program (CIAP) review of THA
conducted in August, 1992. The.review is performed to evaluate the
level of federal funding THA is8 to receive. The HUD report made
thirteen "findings" which are defined as viclations of a statute,
regulation, HUD handbook requirement, etc.. As a result of this
report, THA was designated by HUD as "MOD--Troubled." Failure of
THA to improve its designatiqn could result in imposition of
financial penalties and sanctions.

A follow-up HUD review was:performed between February 1, 1993
and February 12, 1993. The report of this review issued April,
1993 and cited "numercus findings of a serious nature, indicating
severe management weaknesses." Concerned about performance, THA
engaged an outside consultant to evaluate THA's situation and make
recommendations. The consultant's report found "a direct
correlation between the existing long term Executive Director's
performance and the low PHMAP'Qcores." (Defendant's Exhibit K).
Plaintiff was placed on leaﬁe of absence by the Board of
Commissioners of THA on April 14, 1993 and was terminated April 28,

1993. Plaintiff was 62 years o0ld at the time.



BREACH OF CONTRACT

Plaintiff alleges his termination "was in violation of the
personnel policies and procedures of the THA, which policies and
procedures were a part of the Employment Contract Agreement between
Hares and THA." He further asserts "[t]he personnel policy of the
THA requires certain procedures to be followed prior to termination
of any employees. These procedﬁres were not followed." Finally,
plaintiff seeks damages for this alleged "breach by THA of the
express and implied contract between THA and Hares. . . ."
(Amended Petition at q9 6-8).

Plaintiff testified in his deposition he considered himself an
employee at will. (Hares depo. at 168.23-25).' Under the at-will
employment rule, either the employer or employee can terminate the
relationship without liability when the length of the

master/servant bond is unspecified by contract. Tate v. Browning-

Ferris, Inc., 833 P.2d 1218, 1224 n.23 (Okla.1992). However, an
employer may still be found liable if it made representations to
the employee contrary to the at-will status "which could form the

basis of a contract. . . ." Daemi v. Church's Fried Chicken, Inc.,

931 F.2d 1379, 1389 n.1l1 (10th Cir.1991). The most commonly
recognized form of such representations is employee manuals and

handbooks.

lPlaintiff subsequently modified this answer by correction page
to add: T"However, I did not think that they could terminate one
for no reason or certainly without following any procedures to give
one notice of deficiencies and an opportunity to correct those
deficiencies." (Exhibit C to Appendix to Defendant's Brief).
Plaintiff has not offered inteo evidence any employment contract
between himself and THA specifying a term of years.

3



In his deposition, plaintiff was only able to point to two
provisions of defendant's personnel policy in this connection.
Paragraph 1.4 states it is fhe general purpose of the personnel
regulations to assist in accomplishing " (b) security of tenure for
Authority employees, subject to need for the work performed by the
employee, availability of fundh¢#nd continued effective performance
and acceptable personal conduct of employee." The Court finds this
broad expression of purpose does not create an implied contract of
continued employment, particularly in view of the dependence upon
"continued effective performahce." Plaintiff also pointed to
Paragraph 8.7, which lists num@fous reasons which could constitute
termination for cause under tha following introductory language:
"Discharge for cause must be approved by the Executive Director.
Major infractions which warrant discharge may include, but are not
limited to, the following:". In Daemi, the United States Court of
Appeals for the Tenth Circuiﬁ addressed its prior decision in

Carnes v. Parker, 922 F.2d 1506 (10th Cir.1991), and noted the

court "declined to imply a for-cause requirement as to discharge
from a nonexclusive list of grqﬁnds for discharge, and an employer
representation that administrators 'may carry out disciplinary
action towards an employee for just cause'". Daemi, 931 F.2d at
1390. A similar situation is p#esented here. The Court concludes
the defendant's written personﬁ%l policy does not create an implied

contract between plaintiff ﬁﬁﬂ defendant altering the at-will



employment rule.?

Plaintiff also argues "sevéfal THA Board members have made
express statements to Hares that establish an implied contract."
(Plaintiff's Response Brief at 20). In his affidavit, attached as
Exhibit C in the Appendix to Response Brief, plaintiff states
"Former THA Board members Syl?ia Couch and Reverend Post made
express statements to me indiecating that I could remain in my
position as Executive Director of the THA until I decided to
retire." (95) . In his deposition, plaintiff testified that a
current member of the THA Board, Fred Dorwart, stated to plaintiff
in 1992 plaintiff "You'll pfbbably' work another four or five
years." (Hares depo. at 104.13-«17). The Dorwart statement was a
casual comment, apparently in.reference to plaintiff's health.
This is demonstrated by plaihtiff's response, "Yes, unless my
glaucoma gets worse." The statements by Couch and Post, taken
literally, would mean plaintiff could never be terminated, no
matter his job performance. In Blanton v. Housing Authority, 794
P.2d 412 (Okla.1990), the Sdpreme Court of Oklahoma held the

executive director of the Norman Housing Authority did not obtain

2In his response brief, plaintiff references an inter-office
memorandum dated March 14, 1968 from then-Executive Director James
Clouse to plaintiff advising .plaintiff he was now listed on
Authority records as a "permanent employee.” (Plaintiff's Exhibit
B). Defendant argues this :language was used in contrast to
"probationary employee" and t under ©Oklahoma law, a permanent
employee is one employed for a ndefinite period until employment
is severed by either party. Se@ McKelvy v. Choctaw Cotton 0il Co.,
152 P. 414, 415 (Okla.1915).. The issue need not be decided,
because plaintiff disavowed any reliance regarding future
employment upon any document ¢éther than THA's Personnel Policy
Manual. (Hares depo. at 174.21-25).

5



a constitutionally protected property interest in his position
merely because he stated wha_n_ hired "as long as my work was
satisfactory, why, I would hope to retire from that position", and
the Board expressed agreement with that view. Id. at 414-15. By
analogy, this Court concludes the statements of Couch and Post?,
did not create an implied contract as to plaintiff's employment.
The claim for breach of contr&ét fails.*
Violatign.g: Due Process
The Second Cause of Action in the Amended Petition states
THA's personnel procedures "created a reasonable expectation of
continued employment, which iﬁ a property interest protected by
both the federal and state constitutions.™ It further alleges
plaintiff's right to due process was violated in that plaintiff was
denied a hearing wherein he could confront and cross—examine
witnesses. (Amended Petition aﬁ §%9~10). The principles governing
this cause of action are as follows:
[Plaintiff's] federal constitutional
claim depends on her having a property right

in continued employment. If [plaintiff] in
fact has such a right, then the government

3couch and Post were only two members of the Board. Section
1.3(b) of the Policy Manual provides "[t]he Executive Director
shall place into effect these regulations and amendments thereto as
approved by resolution of the Board of Commissioners." Plaintiff
has offered no evidence of & Board resolution modifying his
employment at-will status.

‘As for the alleged failure to follow termination procedures,
plaintiff admitted on two occasions those procedures as written do
not apply to the Executive Director. (Hares depo. at 170.1l6-
171.19; 179.1-9). His statement "in my judgment by inference [the
termination procedure] would also apply to the executive director
since he or she is an employee of the housing authority", id. at
170.1-3, is of no probative value.

.



cannot deprive her of continued employment
without procedural due process.

Property interests are not created by the
due process clause of the Constitution.
Rather, they are "c¢reated by independent
sources such as a state or federal statute, a
municipal charter or ordinance, or an implied
or express contract.

Carnes v. Parker, 922 F.2d 1506, 1509 (10th Cir.1991) (citatioﬁs
omitted). In attempting to isolate an "independent source" for
his purported property interest, plaintiff again relies upon his
argument that an implied contract of continued employment was
created through the personnel policy or statements of Board
members. The Court has rejected his argument in reference to the
first cause of action and rejects it again in this context.

In his response brief to defendant's motion, plaintiff raises
for the first time the argumeﬁt that he was alsco deprived of a
protected liberty interest by defendant's actions. This claim does
not appear in the Amended Petition; however, defendant has not
moved to strike the argument but has instead responded to it. The
Court elects to consider it. Four elements must be demonstrated to
maintain an actionable liberty interest claim: (1) the statements
must impugn the good name, reputation, honor, or integrity of the
employee; (2) the statements must be false; (3) the statements must
occur in the course of terminating the employee or must foreclose
other employment opportunitiés; (4) the statements must be
published. Workman v. Jordgn,gaz F.3d 475, 481 (10th Cir.1994).

Oon this point, plaintifffﬁ brief states: "there have been
several articles written about Hares! termination in the Tulsa

7



World. One such article contained accusations by THA Board members
of 'severe management weaknesses' and ‘mismanagement of federal

funds' in referring to reasons for Hares' termination. Exhibit P -

- Tulsa World, April 29, 1993." (Plaintiff's Response Brief at 26-

27) . This is a misrepresentation of the article. The gquoted
phrases, as the article makes plain, came from the HUD report
regarding THA, not from THA Board members. Neither Exhibit O nor
Exhibit P, both Tulsa World agticles, contains any stigmatizing
statements made by defendant. Also, a plaintiff must demonstrate
a damage to reputation g;gg the deprivation of some other
constitutionally cognizable interest in order to state a claim upon

which relief can be granted. See, e.g., Corbitt v. Andersen, 778

F.2d 1471, 1474-75 (10th ¢€ir.1985) (holding that damage to
reputation plus the impairment of future employment constitutes a
due process violation). Plaintiff herein has made no showing of
impairment of future employment, aside from a conclusory statement
in paragraph 9 of his affidavit (Exhibit € in Appendix to
Plaintiff's Response Brief). Summary judgment is appropriate as to
plaintiff's claimed deprivation of a liberty interest as well.
Age Diserimination

Finally, plaintiff alleges his termination was in violation of

the Age Discrimination in Employment Act, 29 U.S5.C. §§621 et sed.

The framework for assessing the evidence in an age discrimination

case parallels that applicable in a Title VII case. Spulak v. K

Mart Corp., 894 F.2d 1150, 1153 (10th Cir.1990). An employee

establishes a prima facie casé by showing that (1) the employee



belongs to the protected age group; (2) the employee's Jjob

performance was satisfactory; (3) the employee was discharged; (4)

the employee was replaced by a younger person. MacDonald v.
Eastern Wyo. Mental Health Ctr., 941 F.2d 1115, 1119 (10th

Cir.1991). If a prima facie case is made, the enmployer must
articulate a "facially nondiscriminatory" reason for its employment

decision. The burden then shifts to the employee to present

_probative evidence which could support the inference that the

employer's reason was merely a pretext for discrimination. Bolton

V. Scrivner, Inc¢., 36 F.3d 939, 943 (10th Cir.1994).

The Court concludes plaintiff has failed to establish a prima
facie case because his proof ‘fails as to the second required
element, i.e., satisfactory jotherformance. The findings by HUD
and by outside consultants indicated "direct correlation" between
plaintiff's performance and Hﬂﬁ'$ low scores for THA. Assuming
arguendo plaintiff has established a prima facie case, defendant
has articulated a facially nondiscriminatory reason for the
termination, that being the podr job performance reflected in the
HUD findings and the outsid# consultant reports. Finally,

plaintiff has failed in his QItimate burden of proving pretext.

Indeed; in his deposition, ﬁ@aintiff described 1t as only a
"possibility”™ that he had beéﬁ'discharged because of his age.
(Hares depo. at 160.8-15). A mﬁte possibility of discrimination is
insufficient to defeat a ﬁﬁiion for summary Jjudgment, and
plaintiff's assertion is selﬁ;%arving in any event. The Court

concludes plaintiff's age discrimination claim is also subject to



summary Jjudgment.
It is the Order of the Court that the motion of the defendant

for summary judgment is hereby GRANTED.

ORDERED this _ /O day of March, 1995.

UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF OKLAHOMA F I L E D

MR 13 1995
ard M, Lawrence, Clerk
g o

LAYMON HARRIS,
Plaintiff,
vs. No. 94-C-327-B

STANLEY GLANZ,

Defendant. V
ENTERED Ot DOCKET

- —
ORDER D;,__—gg’j;_lf),q——-

In this prisoner's civil ts action, Plaintiff, pro se and

in forma pauperis, alleges that Stanley Glanz, Sheriff of Tulsa
County, violated his rights under the First, Eighth, and Fourteenth

Amendments while he was a preﬁ%ial detainee at the Tulsa County

Jail. Defendant has moved to smigs or, in the alternative, for

summary Jjudgment to which the Plaintiff has responded. The

Plaintiff has alsc filed a crogg motion for summary judgment. For

the reasons stated below, th&ﬁtourt grants in part Defendant's

-judgment and denies Plaintiff's

motion to dismiss and for summa
cross motion for summary judgment.

I. BACKGROUND ?ROCEDURAL HISTORY
Plaintiff was incarceratedin the Adult Detention Center (ADC)
of Tulsa County from October 2%, 1993, through March 20, 1994, at

which time he was moved to thHe# Eighth/Ninth Floor of the Tulsa

County Jail, where he remaine til April 29, 1994.

On April 5, 1994, Plainti®¥f filed the instant civil rights
action enumerating the following alleged viclations:

"(1) Denied right to reii_ionwno use of chapel



(2) Denied ample space-cells overcrowded. (While housed at
ADC a 60 man tank had as many as 78 people) (Here in the
County a twelve man tank has had as many as seventeen in
a tank.) (slept on floor)

{3) Smoking in certain pl&ﬁea prohibited- exemptlons 1-1523 D.
This section shall not apply to areas which prisoners are
housed in municipal jails, county jails or correctional
institutions as defined in section 502 of Title 57 of the
Oklahoma Statutes.

(4) Denied exercise privilege-I have not been outside once
since . . . confined {six months) .

(5) Denied change of uniform-Hasn't changed uniform since
laundry was moved [to ADC] (approximately 1 mo.)

(6) Housed were there are no adequate fire alarms, fire
extinguishers, or sgpfinkler system. (Fire hazard)

(7) Denied access to Library. (Law Library) ."

(Doc. #1, spelling and punctuation in original.) Plaintiff seeks
compensatory damages.

Although Plaintiff's complaint alleges in some instances
claims on behalf of all pretrial detainees, the Court has liberally
construed Plaintiff's complain&lto allege only whether Defendant's
action or inaction violated Plaintiff's own civil rights. It is
well established that one may not sue or recover damages for
violations of another's civil rights under 42 U.S.C. § 1983. See

McGowan v. State of Maryland, 366 U.S. 420, 429 (1961); Reynoldson
{10th Cir. 1990).

v. Shillinger, 907 F.24 124, L

IT. ARALYSIS
A. Dismissal for Failure to Btate a Claim
A court should dismiss a ¢onstitutional civil rights claim
only if it appears beyond douh# that plaintiff could prove no set
of facts in support of his claim'which would entitle him to relief.
Meade v. Grubbs, 841 F.2d 1512 {10th Cir. 1988). For purposes of
reviewing a complaint for failure to state a claim, all allegations

2



in the complaint are presumed true and construed in a light most
favorable to plaintiff. Id.; Hall v. Bellmon, 935 F.2d 1106, 1109
{(10th Cir. 1991). Furthermore}_pro ge complaints are held to less
stringent standards than pleadings drafted by lawyers and the court
must construe them liberally. -Hg@ines v. Kerner, 404 U.S. 519, 520
{1972) . '

Because Plaintiff was a preﬁrial detainee during the events at
issue, he is not entitled to xpelief under the Eighth Amendment.
The Fourteenth Amendment Due Process Clause, not the Eighth
Amendment's protections against c¢ruel and unusual punishment
protect a pretrial detainee su@h as the Plaintiff. See Bell v.
Wolfish, 441 U.S. 520 (1979). Therefore, even liberally construing
Plaintiff's complaint in accotaance with his pro se status, The
Court concludes that Plaintiff gan show no set of facts entitling
him to relief under the Eighth Amendment .

As to the remaining allegations, the Court concludes that
Plaintiff has failed to state a c¢laim against Defendant Glanz, in

his individual capacity. The Plaintiff has not alleged any facts

in support of his claim that Defeéndant Glanz caused or participated
in any alleged constitutional w¥iolations. It is well established
that a defendant may not be held individually liable under section
1983 unless the defendant caused or participated in the alleged
constitutional deprivation. Houeley v. Dodson, 41 F.3d 597, 600
{(10th Cir. 1994). Mere supervﬁﬁmry status, without more, will not
create liability in a section i§83 action.

Accordingly, Defendants' motion to dismiss for failure to



state a claim must be granted in part.

C. Summary Judgment

1. Standard

The court may grant summary judgment "if the pleadings,
depositions, answers to interrogatories, and admissions on file,
together with affidavits, if any, show that there is no genuine
issue of material fact and that .the moving party is entitled to
judgment as a matter of law." Fed. R. Civ; P. 56(c). When
reviewing a motion for summary judgment, the court must view the

evidence in the 1light most favorable to the nonmoving party.

Applied Genetics Int'l., Inc, v, First Affiliated Sec., Inc., 912
F.2d 1238, 1241 (10th Cir. 1990). "However, the nonmoving party

may not rest on its pleadings ‘but must set forth specific facts
showing that there is a genuine issue for trial as to those
dispositive matters for which it carries the burden of proof." Id.
The court cannot resolve material factual disputes at summary

judgment based on conflicting affidavits. Hall v. Bellmon, 935

F.2d 1106, 1111 (10th Cir. 1991). However, the mere existence of
an alleged factual dispute does not defeat an otherwise properly
supported motion for summary judgment. Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 247-48 (1986). Only material factual disputes
preclude summary judgment; imﬁaterial disputes are irrelevant.
Hall, 935 F.2d at 1111. Similarly, affidavits must be based con
personal knowledge and set forth facts that would be admissible in

evidence. Id. Conclusory OFr self-serving affidavits are not



sufficient. Id. If the evidence, viewed in the 1light most
favorable to the nonmovant, fails to show that there exists a
genuine issue of material fact, the moving party is entitled to
judgment as a matter of law. See Anderson, 477 U.S. at 250.
Where a pro se plaintiff is a prisoner, a court authorized
"Martinez Report" (Report) prepared by prison officials may be
necessary to aid the court in ﬁetermining possible legal bases for
relief for unartfully drawn domplaints. See Ball, 935 F.2d at
1109. The court may treat the Martinez Report as an affidavit in
support of a motion for summary judgment, but may not accept the
factual findings of the repcrﬁ if the plaintiff has presented
conflicting evidence. Id. at 1111. The plaintiff's complaint may
also be treated as an affidavit if it is sworn under penalty of
perjury and states facts based on personal knowledge. Id. The
court must also construe plaintiff's pro se pleadings liberally for

purposes of summary judgment. Haines v. Kerner, 404 U.S. 519, 520

(1972). When reviewing a motion for summary judgment it is not the
judge's function to weigh the ewidence and determine the truth of
the matter but only to determifié whether there is a genuine issue

for trial. Anderson, 477 U.S. at 249.

2. Rights of Pretrial Detainees

"There is no iron curtain drawn between the Constitution and

the prisons of this country." HWolff v. McDonnell, 418 U.S. 539,
555-56 (1974) . Even convicted prisoners do not forfeit all

constitutional rights by reasom ©f their conviction and confinement
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in prison. Bell v. Wolfish, 441 U.S. 520, 545 (1979). Those
rights retained include freedom of speech and religion under the

First and Fourteenth Amendmenﬁﬁ} See e.g. Thornburgh v. Abbott,

v. Egtate of Shabazz, 482 U.S.

490 U.S. 401, 407 (1989);
342, 348 (1987). The court hasﬁ?ecognized that pretrial detainees

retain at least those constitutional rights as those retained by

convicted prisoners. Bell, 441ﬁb.s. at 545. However, these rights
are not immune from restrictions or limitations pursuant to lawful

incarceration. Id. at 545-46,"fDetainees do not possess the full

range of freedoms as uninca ated individuals. Id. at 546.

Courts must accommodate both the legitimate needs of the

institution and the rights oflﬁhe incarcerated. See id. Courts

should ordinarily defer their f igment in the day-to-day operations

of a corrections facility to tﬁ#fappropriate officials unless there
is substantial evidence that :ﬁﬁ response is exaggerated. 1Id4. at
546-47.

Conditions or restrictionﬂ ﬁhich implicate only the detainee's

liberty interest are evaluated utider the Due Process Clause. Bell,

441 U.S. at 535. Because a detainee cannot be punished without

adjudication of guilt in ac@erdance with due process of law,
restrictions which amount to pﬂ ighment are invalid. See id. Loss
of freedom of choice and priwv are inherent incidents of lawful
confinement and, while they in fere with the detainee's desire to
live as comfortably as possib ..do not amount to punishment. Id.
at 537. Absent a showing ntent to punish on the part of

corrections officials, if a comdition or restriction is reasonably



related to a legitimate government objective, without more, it is
valid. Id. at 538-39. However, if the restriction is arbitrary,
purposeless, or appears 'exceﬁaive in relation to the purpose
agsigned to it, the court may infer a punitive purpose. Id. Such
a restriction, although not imposed with the expressed intent to
punish, contravenes a detaines's rights under the Fourteenth

Amendment. See id.

3. Analygis of Plaintiff's Individual Claims
(a) Denial of Grou igious Services
Prisoners continue to be prdtected by the First Rmendment even
while incarcerated, including the right of free exercise of

religion, QO'Lone v. Estate of Shabazz, 482 U.S. 342, 348 (1987),

abrogated on other grounds by statute, Allah v. Menci, 844 F.Supp.

1056 (E.D. Penn 1994), and prison authorities must afford prisoners

"reasonable opportunities . . . to exercise the [R]religious
freedom guaranteed by the First . . . Amendment{]." Cruz v. Beto,
405 U.S. 319, 321 n.2 (1972). Nevertheless, lawful incarceration

necesgsarily brings about restfictions on c¢ertain constitutional
rights, including the right of free exercise of religion.
Thornburgh v. Abbott, 490 U.S.-401, 405 (1989). Limitations on
free exercise derive both from ghe fact of incarceration as well as
valid penological objectivew;_ such as security within the
institution, deterrence of crime and rehabilitation of prisoners.
O'Lone, 482 U.S. at 348.

Before November 16, 1993,:# prison regulation which impinged



on a prisoner's desire to pursue his religion did not violate the
First BAmendment 1if it was "reasonably related to legitimate

penological interests." Turner v, Safley, 482 U.S. 78, 89 (1587),

abrogated by statute, Allah, 844 F.Supp. 1056. The recently
enacted Religious Freedom Restoration Act, 42 U.S.C.A. §§ 2000bb to
2000bb-4 (West Supp. 1994) ("RFRA"), however, abolishes the Turner
and Q'Lone standards. Under_ the new RFRA standard, if the
government "substantially burdens] a person's exercise of
religion," it must demonstrate that the burden "is in furtherance
of a compelling governmental interest"™ and "is the least
restrictive means of furthering that compelling governmental
interest." 42 U.S.C.A. § 2000bb-1.

Although neither party bfought this Act to the Court's
attention, RFRA may apply to this case. By its terms, RFRA applies
retroactively, 42 U.S.C.A. § 2000bb-3(a), and it applies to the

First Amendment rights of prison detainees. Campos v. Couglin, 854

F.Supp. 194, 206 (S.D.N.Y., 1994); Allah v. Menei, 844 F.Supp. 1056,

1062 nn.18-19 (E.D.Pa. 1994). Therefore, the Court will analyze

Plaintiff's First Amendment ¢laims under both the pre-RFRA and
post-RFRA standards.
(1) Pre-RFRA Stgndard
Regulations preventing prisoners' attendance at group
religious services do not vioiﬁte the Free Exercise Clause where
they are reasonably related" to security and rehabilitative
concerns. Q'Lone, 482 U.S. at 350-353. In addition, denial of

separate church services because of security and space interests
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has'been held valid where inmaﬁ@s were provided alternative means
of practicing their religion. 3gli£;gn v, Craig, 924 F.2d 182, 184
(10th Cir.), cert. denied, 112 8.Ct. 97 (1991).

In the instant case, Plaiﬁﬁiff contends that the County Jail
does not provide group religié@# sér#ices for all inmates on the
eighth and ninth floors of jﬁ&e county jail and for some ADC
inmates. {(Doc. #8.) Plaintifféﬂoes not dispute, however, that he
could visit with a minister at a variety of times. According to
the Report group religious serﬁiﬁes may be held at the ADC twice a
week. However, no group serviﬁés are held for male inmates at the
county jail based on the "ar ﬁaic conditions” of the jail and
security concerns, including aiﬁigh risk of escape of the majority
of the detainees at the couugy jail. (Doc. #6 at 3-4.) In
addition, the regulation at  £bBue permits ministers to wvisit
inmates at a variety of timesfﬁnd to leave soft-bound religious
materials with any inmate. (;ﬁ;)

Prior to RFRA, a priﬁoﬁéiegﬁlation which infringed on a
specific constitutional right wéa valid if it reasonably related to

a legitimate penological interest. Q'Lone, 482 U.S. at 349; Turner

v. Safley, 482 U.S. 78, 89 (1987). The policy must be evaluated
in light of the essential iﬁﬂtitutional goals of maintaining
security and internal order. Bell, 441 U.S. at 546-47. The

geveral factors relevant in

Supreme Court has articulatec
determining the reasonablenessg ‘of a regulation. Q'Lone, 482 U.S.
at 350; Turner, 482 U.S. at 89: . Pirst, there must be a logical

connection between the regul#&tion and the government interest



relied upon to justify it. Q'Lpne, 482 U.S. at 350. Second, the
_presence or absence of alternative accommodations for the
prisoner's right must be considered. Id. at 351. A third factor
is the impact that the accommodation would have on other inmates,
guards, and allocation of prison resources. Turner, 482 U.S. at
90. Finally, the existence of obvious and easy alternatives may be
evidence that the regqulation is not reasonable. Id. This factor
does not require that prison officials adopt the least restrictive
alternative, rather, if there is evidence of an alternative that

fully accommodates the infring&d right at de minimis cost to the

valid interests the court may consider the evidence that the
regulation is not reasonable. JId, at 91.

After carefully reviewing the record in this case, the Court
concludes that the regulation prohibiting male pretrial detainees
on the eighth and ninth floors of the county jail from attending
group religious services is reasonably related to a legitimate
penological interest in security. First, the regulation is
logically related to the inter@st asserted. The majority of the
inmates on the eighth and ninthﬁéloors are indeed high escape risks
even if the Plaintiff was not. Clifton, 924 F.2d at 184. The
Court notes, however, that Plaintiff had felony counts pending in
Okmulgee county, and as such, securing his appearance for those
counts was of prime importance,ﬁ'Second, Plaintiff had alternative
opportunities to pursue his _r&ligion. Although Plaintiff may
contend that these opportunities did not provide the same

fellowship as group services would have provided, (doc. #1 at 3a),

10



the Constitution only proscribéalthe deprivation of all means of
expression. See O'Lone, 482 U,8. at 352. Here, Plaintiff retained
access to ministers and religious materials, as well as the
fellowship of other inmates in his cell.

Therefore, the Court concludes that there remain no genuine
igssues of material fact thﬁﬁ_ the regulation in question is
sufficiently related to the legitimate penological interest in
security to be valid. This.anaiysis is further supported by this
Court's finding in Clayton v,.ﬂﬁuanan, No. 79-C-723-B (N.D. Okla.
Sept. 10, 1987) (Findings of:fact and Conclusions of Law) that
legitimate security considerations preclude jail officials from
conducting group religious serﬁﬁces at the Tulsa County jail.l

Even assuming that the ban on group religious services for
security reasons were unreason@ﬁle, the Court notes that Plaintiff
has failed to establish intefﬁﬁrence with his own free exercise
rights. Plaintiff has completaﬁy failed to demonstrate that he has
any sincerely held religious b&iiefs or that the religion, if any,
that he practices requires group religious expression.
Consequently, he has failed to -show that the ban on group worship

interfered in anyway with his own religious expression.

Under RFRA, prison authorities may not substantially burden a

erson's exercise of religion ufiless they can demonstrate that such
p <)

a burden furthers a compelling governmental interest and is the

1in Clayton, this Cour_' addressed the issue of whether
providing group religious serviges at the County Jail for women but
not for men violated the Equal Protection Clause.

11



least restrictive means of furthering the compelling interest. The
Act provides that the Government bears the burdens of going forward
with the evidence and of persuasion with respect to the compelling
interest test. 42 U.S.C. § 2000bb-2. Plaintiff must make a
threshold showing, however, that his religious exercise has been
substantially burdened. 42 U,.8.C.A. § 2000bb-1(a); Bryant wv.
Gomez,  F.3d __ , 1995 WL 34272 (9th Cir. Jan. 31, 1995) (per
curiam) ; Brown-El v. Harrisg, 26 F.3d 68, 69 (8th Cir. 1994).

In this case, the Court dges not reach the compelling interest
test articulated in RFRA because Plaintiff hag failed to make a
threshold showing that the govﬁrnment "substantially burden[ed]"
the exercise of Plaintiff's raiigion. While Plaintiff may have
shown an interference with group religious services in general, he
has not presented any facts to ghow that group religious services
are mandated by his religion. gee Bryant, = F.3d __ , 1995 WL
34272, at *1 (holding that inmate would not be entitled to relief
under the "substantial burden" test because he had not shown that

the activities which he wished to engage in were mandated by the

Pentecostal religion). To establish a free exercise vioclation
under the "substantial burden test,“

the religious adherent . ., . has the obligation to prove
that a governmental [action] burdens the adherent's
practice of his or her religion . . . by preventing him
or her from engaging in @¢onduct or having a religious
experience which the faith mandates. This interference
must be more than an incetivenience; the burden must be
substantial and an interference with a tenet or belief
that is central to religious doctrine.

Brvant, F.3d , 1995 WL 34272, at *1 (quoted case omitted).

The Plaintiff has not met the above burden in this case.

12



Accordingly, because Plaintiff has not Sufficieﬂtly pleaded a RFRA
violation, the Court concludes that Defendant is entitled to

judgment as a matter of law on Plaintiff's free exercise claim.

(b) Accesg to the Cgurts and the Law Library

Next, Plaintiff alleges that Defendant interfered with his
constitutional rights of access to the law library. He contends in
his response (doc. #8) that it took almost one month to obtain
information on an attempted bu¥glary charge and that no one was
available to help him interpret the information once he received
it.

A detainee, just like a con#icted inmate, has a constitutional
right to adequate, effective,-#ﬂd meaningful access to the courts

and the law library. 776 F.2d 908, 912

(10th Cir. 1985), cert. denied, 479 U.S. 814 (1986).

The right is one of the privileges and immunities
accorded citizens under a ¢le four of the Constitution
and the Fourteenth Amendment. It is also one aspect of
the First Amendment right to petition the government to
redress drievances. Finally the right of access is
founded on the due process clause and guarantees the
right to present to a court of law allegations concerning
the violation of constitutional rights.

Smith v. Maschner, 899 F.2d 940, 947 (10th Cir. 1990) (citation

omitted) .

In Bounds v. Smith, 430 9.8. 817, 827 (1977), the Supreme

Court held that "the fundamentﬁiﬂconstitutional right of access to

the courts requires prison aqjhbrities to assist inmates in the

preparation and filing of maﬁﬁﬁngful legal papers by providing
prisoners with adequate law libraries or adequate assistance from

13



persons trained in the law."

After reviewing the Special Report and Plaintiff's response,
the Court concludes that Plaintiff has not demonstrated a total
deprivation of legal materials. The special report reveals that
Plaintiff had access to the 1&w library during his stays in RHU
through visits from the legal assistant. The Special Report
reveals that, although an inma&p is not allowed to go to the law
library, a jailer is assignéa;tc pick-up library request from
inmates and then to provide tﬁé_material requested. The report
further states that, even ifé the inmate does not knqw what
materials he needs, he can exégéin what the charges are and the
assigned jailer will try to find-pertinent information.

Even if Plaintiff was denied access to the law library due to
the delay in providing him the requested waterials, this Court
concludes that Plaintiff has not shown any actual injury as a
result of the delay or denial hé has suffered. Since prejudice is

an essential element for maintaining a claim for denial of access

to the courts, Twyman v. Crigp, 584 F.2d 352 (10th Cir. 1978),

Plaintiff's claim for denial offaccess to the courts must fail.

(c) General Condi;iﬁﬁﬂ of Confinement

The remainder of Plaintiff;h complaint centers around general
conditions of his confinementgﬁ{The treatment a detainee receives
in jail and the conditions undﬁi which he is confined are subject
to constitutional scrutiny uﬂﬁér'the Fourteenth Amendment. See

Bell v, Wolfigh, 441 U.S. 520;F£35 (1979). A detainee may not be

14



subject to conditions which a@punt to punishment or otherwise
viclate the constitution. J;L“ at 537. Conditions which are
intended as punitive or are no;ireasonably related to a legitimate
governmental interest viclate aﬁﬁétainee's due process rights. Id.
at 538-39. :

Plaintiff alleges that hgfwas (1) housed in an overcrowded
cell; (2) denied adequate exer#ise and fresh air; (3) deprived of
a clean uniform and a clean towéi; (4) refused the right to smoke;
and {5) housed where there weféfno fire alarms.

The Court cannot become involved in the minor details of
running the county jail. Dailyidecisions concerning detainees are
best left to those entrusted wiph their confinement. Only where
constitutional abuse is apparent should the Court interfere with
the administrative functioning of the jail. It is fundamental that
loss of liberty and freedom_ of choice occur during Ilawful
incarceration. Corrections officials cannot accommodate the
precise needs of every inmate. Consequently, some level of
discomfort is inherent in anyfincarceration, and as long as that
discomfort does not amount tqﬂbunishment it does not violate a
detainee's constitutional righﬁs.

The majority of Plaintiff;é complained of conditions except
for the alleged denial of exefﬁiae, a clean uniform, and a clean
towel do not amount to punishﬁﬁnt. While prison overcrowding may
violate the Constitution wheref$$ is so egregious that it endangers
the safety of inmates, the Plgintiff has failed to show that the

crowded condition at the Tulga County Jail caused Plaintiff any

15



physical injury.2 Even if Plaintiff was forced to sleep on a
mattress on the floor, as he states in his response, the
Constitution is indifferent as to whether the mattress a detainee
sleeps on is on the floor or on a bed absent some aggravating
circumstances. See Mann v. Smith, 796 F.2d 79, 85 (5th Cir. 1986);
Castillo v. Bowleg, 687 F.Supp. 277, 281 (N.D. Tex. 1988).
Similarly, the Court concludes that neither the ban on smoking
nor the lack of a Sprinkléx gsystem amount to punishment in
violation of the Fourteenth Amendment. Smoking is prohibited in
the county jail because it could constitute the violation of a non-

smoking inmates' constitutional rights. See Helling v. McKinney,

113 §.Ct. 2475 (1993). Moreover, while the Tulsa County Jail does
not have a sprinkler system, it has fire alarms, smoke detectors,
and fire extinguishers. (Sped@%l Report at 10.)

The Court concludes, howe?ﬁr, that there remain genuine issues
of wmaterial fact as to the siack of outdoor exercise. While
Defendant's policy of prohibiting high-escape risk inmates from
participating in the county jéil's exercise program is reasonably

related to a legitimate penolegical interest, see Martin, 845 F.2d

at 1457 (denial of outdoor exercise was related to legitimate

2The Crime Control and Law Enforcement Act of 1994 recently
amended title 18 of the United States Code by adding at the end
section 3626 on prison overcrowding. Subsection (a) (1) of section
3626 requires the following showing with respect to a particular
plaintiff claiming prison overcrowding:

(1) HOLDING.--A Federal court shall not hold prison or jail

crowding unconstitutional under the eighth amendment except to

the extent that an individual plaintiff inmate proves that the

crowding causes the infliction of cruel and unusual punishment

of that inmate.
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prison concern in security, based on escape charge pending against
detainee, and thus was not a constitutional deprivation), Plaintiff
has raised sufficient questions as to whether he was classified as
a high-escape risk. Plaintiff alleges that he did not wear the
yellow arm band and that his bond was only $11,000.

Similarly, the Court concludes that there remain genuine
issues of material fact as to whether Plaintiff was denied a clean
uniform and towel for more than a temporary period of time.
Although the Special Report reveals that inmates should be given an
opportunity to receive a complete change of clean clothing at least
once a week, the Plaintiff has controverted Defendants' statement
by presenting a copy of a "prison grievance" which reveals that
Plaintiff did not receive a c¢lean towel for over one month.
Because the failure to xeguiarly provide prisoners with clean

towels and clothing constitutes a denial of personal hygiene and

sanitary living conditions, gge, e.g., Dawson v. Kendrick, 527
F.Supp. 1252, 1288-89 (S.D.W.Va. 1981); see algo Williams v. Hart,
930 F.2d 36, 1991 WL 47118, at *2 (10th Cir. 1991) (unpublished
opinion), the Court denies Defeﬁdants' motion for summary judgment

as to this issue.

a. Transfer
In his response Plaintifﬁ_argues for the first time that
Defendant transferred him from Ehe ADC to the eighth/ninth floor of
the County Jail without givingfbim any explanation.

Plaintiff has no constitutional right to be incarcerated in a

17



particular cell or facility, and his transfer from the ADC to the
eighth/ninth floor of the County Jail, in and of itself, does not
implicate a constitutional right of the Plaintiff. See QOlim wv.

Wakinekona, 461 U.S. 238, 245 (1983); Meachum v. Fano, 427 U.S.

215, 224 (1976); Moody v. Dagget, 429 U.S. 78, 88 n.9 (1976).
Thus, any expectation Plaintiffgmay have had in remaining at ADC is

too insubstantial to rise to thﬁllevel of a due process protection.

See Meachum, 427 U.S. at 228; Kincaid v. Duckworth, 689 F.2d 702,

704 (7th Cir. 1982), cert. demjed, 461 U.S. 946 (1983); see also

Ruark v. Solano, 928 F.2d4 947; 949 (10th Cir. 1991) (because an
inmate has no right to configément in a particular institution,
"[(h]le cannot complain of deprivﬁtion of his ‘right' in vioclation of
due process"). Additionally,:?éderal courts do not interfere in
classification and placemenﬁzfdecisions. Such decisions are

entrusted to prison administrators, not to the federal courts.

Moody, 429 U.S. at 88 n.9; Mgﬁghgm, 427 U.8. at 228; Wilkerson v.
Maggio, 703 F.2d 909, 911 (5th Cir. 1983}. Accordingly, Defendant

is entitled to judgment as a matter of law on this claim as well.

III. CONCLUSION
After liberally construing;?laintiff's complaint for purposes
of Defendant's motion to &#ﬁmiss, the Court concludes that
Defendants' motion to dismiss%ﬁhouid be granted as to Plaintiff's
claim under the Eighth Amendﬁﬁht and as to any claims against
Defendant Glanz in his individﬁﬁl capacity. Viewing the evidence

in the 1light most favorable:to the Plaintiff for purposes of
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Defendant's motion for summary judgment, the Court concludes that
Defendant is entitled to judgment as a matter of law on all of
Plaintiff's remaining claims except as to his claims that he was
denied fresh air and exercise and a clean uniform and towel.
ACCORDINGLY, IT IS HEREBY @RDERED that:
(1) Defendant's motion tiﬁ..dismiss and for summary judgment
(doc. #4) is granteﬁ_:-lén part and denied in part; and

(2) Plaintiff's motion fb’r summary Jjudgment (doc. #7) 1is

denied. o a
“day of

S0 ORDERED THIS gZ

THOMAS R. BRETT, Chlef Juddeé
UNITED STATES DISTRICT COURT

/’7%/4{' , 1995.
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FOR THE NORTHERN DISTRICT OF OKLAHOMA

No. 94-CV-1082-B

ENTERED ON DOCKET

ﬁnTﬁmﬂwiiil_iﬂlfif7

IN THE UNITED STATES DISTRICT COURTF I L E D

OLAKUNLE LANRE ARGBEDE,
Petitioner,
vs.

IMMIGRATION AND NATURALIZATION
SERVICE,

TP Tt g

Respondent.

QRDER

On November 28, 1994, the Clerk mailed to the Petitioner a
letter notifying him that his petition for a writ of habeas corpus
was not on the authorized form and that he should either pay the
filing fee or file a motion for leave to proceed in forma pauperis.
On December 19, 1994, the Clerk's letter and the necessary forms
were returned to the Court with the notation "address unknown."

ACCORDINGLY, IT IS HEREBY ORDERED that the above captioned
habeas corpus action is hereby dismissed for lack of

prosecution.

SO ORDERED THIS é day of %LM/ , 1995.

THOMAS R. BRETT, Chief Judge
"UNITED STATES DISTRICT COURT



IN THE UNITED STATES DISTRICT COURT FOR Fx-: I L E D

NORTHERN DIBTRICT OF OKLAHOMA
TOM SHADWICK,
Plaintiff,

vs. 92-C~130-B

DONNA E. SHALALA, Secretary of
Health and Human Services,

)
)
)
)
)
)
)
)
)
)
)

Defendant;

nire__ 2712 4

ENTERED ON DOCKET

5

QRDER

This matter comes on for consideration upon a Motion for
Attorney's Fees (Docket #15) in the amount of $2,887.50. Tl-le Court
has jurisdiction to award attorney's fees under the Social Security
Act for services rendered. Hg-x';:iig v. Secretary of HHS, 836 F.2d 496
(10th cir. 1987).

The defendant has no objection to the Court approving an
attorney fee award of $2,887.50.

The Court concludes Plaintiff's Motion for Attorney's Fees
should be and the same is hefehy SUSTAINED. Plaintiff's attorney,

Paul F. McTighe, is awarded an attorney's fee in the amount of

$2,887.50. /4

-

IT IS SO ORDERED this 2 day of March, 1995.

| A%/V/éée///ﬁ/

THOMAS R. BRETT &7
UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT F I
FOR THE NORTHERN DISTRICT OF OKLAHOMA L

chf’afd” fsCS 4/ ’_J
JOHN TOWNSHEND, personally and Ug étawre
derivatively for other minority "STR8, 0,
shareholders similarly situated, raxég

Plaintiff,

V. Case No. 95-C-230-B
SUNBURST MINING CORPORATION, a
Nevada corporation doing business
in Tulsa, Oklahoma, and GUTAPA,

a partnership, and JERRY LONG,
individually, and RICKEY SHORES,
individually, and any consenting

St Nt st Wit Nt Vo Vs VP “nl st vl Vil ui? Vsl Nl Nwgt® St

shareholders,
DOCKET
Defendants. ENTERED o{\ls 1995
nstTE . e———

ORDER

Before the Court for consideration is Plaintiffs' Motion For
a Temporary Restraining Order, pursuant to Fed.R.Civ.P. 65.

Plaintiff John Townshend seeks the ex parte TRO to prevent
Defendant Rickey Shores from acting as an agent on behalf of
Defendant Sunburst Mining Cerporation and from conducting any
corporate action on behalf of Sunburst.

Rule 65(b) provides, in part:

{(b) Temporary Restraining oOrder; Notice; Hearing;
Duration. A temporary restraining order may be granted
without written or oral motice to the adverse party or
that party's attorney only if (1) it clearly appears from
specific facts shown by affidavit or by the verified
complaint that immediate and irreparable injury, loss, or
damage will result to the applicant before the adverse
party or that party's attorney can be heard in
opposition, and (2) the applicant's attorney certifies to
the court in writing the efforts, if any, which have been
made to give the notice and the reasons supporting the
claim that notice should not be required.



The Court concludes that Plaintiff's Motion is deficient
because the facts alleged in the Motion and the Verified Complaint,
relating to notice and the opportunity to be heard, do not comply
with Rule 65(b). Townshend's attorney, Terrel B. DoRemus, filed a
Certificate in support of the Motion that stated he attempted to
telephone Shores on March 1, March 2, and March 6, 1995, but that
Shores failed to return the cﬁils. DoRemus said he left messages
with an unknown person for Shores "to return my call concerning
sunburst and that I was an attorney representing John Townshend."

See Certificate, 9 1. However, Rule 65(b) requires the attorney to

certify to the Court the efforts to give notice of the TRO
application. The certificate does not state that DoRemus attempted
to give notice of the TRO'application;‘ rather, he says only that
he called Shores "concerning Sunburst" from four to ten days
before the TRO application was filed.
Further, in order to obtain a TRO, the following four factors
must be met:
1) that the Plaintiff will suffer irreparable harm if
the injunction does not issue;
2) that the baldnﬁing of harms between the parties
weighs in favor.of the Plaintiff;
3) that public "_::';--:Lnterest is furthered by the
injunction; and_
4)  that the Plainﬁﬁff has demonstrated a probability of
success on thﬁ.merits underlying the injunction

request.



See Anthony v. Texaco, Inc., 803 F.2d 593 (10th Cir. 1986); Koerpel

v. Heckler, 797 F.2d 858 (10th Cir. 1986), and Kansas Health Care
Association v. Kansas De of Social and Rehabilitation
Services, 31 F.3d 1536 (10th Clr. 1994).

The Court notes that Townshend has not alleged in his Motion
that he meets any of these requirements other than irreparable
harm. Therefore, Townshend's Motion For Temporary Restraining
Order is hereby DENIED. A hearing on the preliminary injunctive
relief sought by Townshend will be held on March 22, 1995, at 10:00
a.m., before Magistrate Judge ﬁohn L. Wagner.

Parties are directed to file suggested Findings of Fact and
Conclusions of Law on or before March 20, 1995.

IT IS SO ORDERED this za day of March, 1995.

Ly &ﬁ/

THOMAS K. BRETT
UNITED/STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT FOR THE /bj
NORTHERN DISTRICT OF OKLAHOMA MAR 1 01935

. La lark
B‘Mmf‘ﬁ%ﬁm

SHIPLEY, INHOFE & STRECKER,
an Oklahoma partnership,

e

e

Plaintiff, Case No. 94-C-607-B

V.

BLUEWATER LEASING, INC.,

a Michigan corporation;

ROSS E. LINDSAY, an individual;
JAY M. MONTROSE, an individual;
and LARRY L. McANALLY, an
individual,

A e e R I N P s ol
- - N b

LR W

oare MR 13 jg05-

e i e i i i i i i
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o
r
i

Defendants.

Upon the Application of the Plamtlff and the Defendant McAnally, and for good
cause shown, it is hereby

ORDERED that this case is stricken from the March 20, 1995 trial docket; and
it is

FURTHER ORDERED that this case is administratively terminated, without
prejudice, subject to being reopened in the event that the parties’ Settlement Agreement is not
fully performed; provided, however, that if 1o motion to reopen is filed on or before October
16, 1995, the case shall then be deemed dmssed with prejudice.

DATED this /£ day omeh 1995.

UNI SYATESYDISTRICT JUDGE
-S:Dr Thomas R, Gr-e‘f‘tf‘j Cl.\:-e*p Tu Cﬂj -




IN THE UNITED STATES BANKRUPTCY C T
NORTHERN DISTRICT oF iogi} OE ID glLFﬁ

MAR 1 & 1989 MAR 092 1995

ase No. %ég(bl
!3,}8 3%

T OQU DORCTHY A, EVAHLS,
il U. S. BRNKRUPECY COURT

gmﬁ(ﬁ/mg } l NORHERN DISTRICT OF OKLAHOMZ
ENTERED ON ﬂcﬁkﬁ
SSING APPEAL mﬂ ﬂ,mﬂﬂ;. .4

The parties to the Debtor’s Objection to the Proof of Claim

IN RE:
REV. BARRY BILDER

Debtor.

sl gt Syt g Vgt gt

of the Internal Revenue Service in the above bankruptcy hereby
stipulate that the appeal filed on January 30, 1995, in thas

contested matter be dismissed, ‘each party to bear its own

n expenses, including costs and attorney fees.

STEPHEN C. LEWIS
United States Attorney

UCFE' F. KLEIN
101 Park Avenue

Suite 200 -/&/( T ,//

Oklahoma City, OK 73102-7203 AR S '

(405) 235-9300 ' MARTIN M. SHOEMAKER
Attorney for appellee/debtor Trial Attorney, Tax Division

U.S5. Department of Justice

P.O. Box 7238

Washington, D.C. 20044

(202) 514-6491

Attorneys for appellant/
United States



- FILED

IN THE UNITED STATES DISTRICT COURT y
FOR THE NORTHERN DISTRICT OF OKLAHOMA p_ o R 13 1995

JEROME MARCUS DAY, JR. and

l
lork
HORIHE“ RICT OUc
JANIECE H. DAY, OSTRLT g Gipteny

ENTERED ON DOCKE'
QATE‘AR 13

Plaintiffs,

V. Case No. 94-C-51-

COMMERCIAL UNION INSURANCE
COMPANY, a foreign insurer,

Rt S L W N N S

h Defendant.
STIPULATION OF DISMISSAL

The parties herein, by aﬁd through their counsel of record,
hereby stipulate and agree that the above styled and numbered cause
may be dismissed with prejudice to the bringing of any further
action against such defendant for the reason that the parties to
this action have reached an amicable compromise and settlement.
Each party is to bear its own éosts and attorney fees.

Respectfully submitted,

AU —

STEVEN R. HICKMAN, OBA #4172
Frasier & Frasier

1700 S.W. Boulevard, Suite 100
P. O. Box 799

Tulsa, OK 74101

ATTORNEYS FOR PLAINTIFFS

RICHARD M.’ GLASGOW, OBX¥ 13135
TOM L. KING OBA #5040
KING, ROBERTS & BEELER

15 North Robinson, Suite 600
Oklahoma City, OK 73102

(405) 239-6143

ATTORNEYS FOR DEFENDANT
rmgiday. 20d\c1d\ 950203



~ ENTERED ON DOCKET
DATEMAR 1 3 1995

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA
J. THOMAS HARES,
Plaintiff,
No. 94-C-386~K

vs.

THE HOUSING AUTHORITY OF
THE CITY OF TULSA,

)
)
)
)
)
)
)
)
)
)

Defendant.

e ey
oo oL GOURT

B Fon At
Lol LA

This matter came before the Court for consideration of the
defendant's motion for summary'judgment. The issues having been
duly considered and a decision having been rendered in accordance
with the Order filed contemporaneously herewith,

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that judgment is

hereby entered for the defendant and against the plaintiff.

ORDERED this '49 day of March, 1995.

W@ %n,—‘

TERRY C/# KERN
UNITED STATES DISTRICT JUDGE




UNITED STATES DISTRICT COURT FOR T
NORTHERN DISTRICT OF OKLAHOMA F I L E D

L4aP 1 01995
UNITED STATES OF AMERICA,
Richard M. Lawrence, Clerk

Plaintiff, U.S. DISTRICT COURT

Vs.

)
)
)
)
)
RICHARD E. TYLER, II; LANA (. )
TYLER; REGINA L. MEIGS; ) o —
COUNTY TREASURER, Tulsa County, ) ENTELR. DO DOCHL
Oklahoma; BOARD OF COUNTY ) MAR 13 13999
COMMISSIONERS, Tulsa County, ) e
Oklahoma; TULSA ADJUSTMENT )
BUREAU, INC., a corporation; }
MARK FRAZIER MEIGS, )

)

)

Defendants. CIVIL ACTION NO. 93~C-971-B

JUDGME ; ECLOSURE ﬂ
This matter comes on for consideration this // day

of /®ma3CXAK , 1995, The Plaintiff appears by Stephen C.

Lewis, United States Attorney for the Northern District of
Oklahoma, through Phil Pinnell, Assistant United States Attorney;
the Defendants, County Treasuri:, Tulsa County, Oklahoma, and
Board of County cOmmissionars¢1Tulsa County, Oklahoma, appear by
Dick A. Blakeley, Assistant District Attorney, Tulsa County,
Oklahoma; the Defendant, Regina L. Meigs, appears not, having

summary judgment entered on March 1, 1935 . the Defendant, Tulsa

Adjustment Bureau, Inc., a corporation, appears not, having
previously filed its Disclaimmf} and the Defendants, Richard E.
Tyler, II; Lana C. Tyler; and Mark Frazier Meigs, appear not, but
make default.

The Court being fully advised and having examined the
court file finds that the Defendant, Regina L. Meigs, was served

with Summons and Amended Complaint on u¢'}»" 94 1ggﬁ;“;9at the
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Defendant, Tulsa Adjustment Bureau, Inc., a corporation,
acknowledged receipt of Summons and Amended Complaint on
February 4, 1994; that the Defendant, Mark Frazier Meigs,
acknowledged receipt of Summonw.and Amended Complaint on
March 18, 1994; that the Defeh&ﬁnt, County Treasurer, Tulsa
County, Oklahoma, acknowledgad'feceipt of Summons and Complaint
on November 3, 1993; and that the Defendant, Board of County
Commissioners, Tulsa County, Oklahoma, acknowledged receipt of
Summons and Complaint on Novenber 2, 1993.

The Court further finds that the Defendants, Richard E.
Tyler, II and Lana C. Tyler, ware served by publishing notice of
this action in the Tulsa Daily Commerce & Legal News, a newspaper
of general circulation in Tul#& County, Oklahoma, once a week for
six (6) consecutive weeks beginning May 31, 1994, and continuing
through July 5, 1994, as more fully appears from the verified
proof of publication duly filed herein; and that this action is
one in which service by publi¢ﬁtion is authorized by
12 0.S. Section 2004(C)(3)(c),;:¢ounsel for the Plaintiff does
not know and with due diligenc#lcannot ascertain the whereabouts
of the Defendants, Richard E. Tyler, II and Lana C. Tyler, and
service cannot be made upon said Defendants within the Northern
Judicial District of Oklahoma or the State of Oklahoma by any
other method, or upon said Defendants without the Northern
Judicial District of Oklahoma or the State of Oklahoma by any
other method, as more fully apyaars from the evidentiary
affidavit of a bonded abstracﬁﬁr filed herein with respect to the

last known addresses of the Defendants, Richard E. Tyler, II and

-



Lana C. Tyler. The Court conducted an inquiry into the
sufficiency of the service by'ﬁublication to comply with due
process of law and based upon ﬁhe evidence presented together
with affidavit and documentary%avidence finds that the Plaintiff,
United States of America, actiﬁﬁ through the Small Business
Administration, and its attorﬁéis, Stephen C. Lewis, United
States Attorney for the Northaiﬁ District of Oklahoma, through
Phil Pinnell, Assistant United S8tates Attorney, fully exercised
due diligence in ascertainingfﬁhe true name and identity of the
parties served by publication[ﬁith respect to their present or
last known places of residenc#;ﬁnd/or mailing addresses. The
Court accordingly approves an&ﬁﬁonfirms that the service by
publication is sufficient to aéhfer jurisdiction upon this Court
to enter the relief sought byfﬁ@a Plaintiff, both as to subject
matter and the Defendants serﬁéﬂ.by publication.

It appears that the:ﬁﬁfendants, County Treasurer, Tulsa
County, Oklahoma, and Board of County Commissioners, Tulsa
County, Oklahoma, filed their #hswers on December 8, 1993; that
the Defendant, Tulsa Adjustmc#ﬁ Bureau, Inc., a corporation,
filed its Disclaimer on Februﬁfy 7, 1994; that the Court has

entered summary judgment agaiﬁﬁt the Defendant, Regina L. Meigs,

on March 1, 1995 and that the}ﬂafendants, Richard E. Tyler, II;

Lana C. Tyler; and Mark Fra#iﬁ@ Meigs, have failed to answer and

' their default has therefore beén entered by the Clerk of this

Court.

The Court further finds that this is a suit based upon

a certain promissory note and for foreclosure of a mortgage
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securing said promissory note upon the following described real
property located in Tulsa County, Oklahoma, within the Northern
Judicial District of Oklahoma:

Lot 37, Block 11, Summerfield Addition, an

Addition to the City of Tulsa, Tulsa County,

State of Oklahoma, a@¢cording to the recorded

plat thereof. Otherwise known as 3384 South

137th East Avenue.

The Court further finﬂs that on November 26, 1984, the
Defendant, Richard E. Tyler, if; exécuted and delivered to the
United States of America, actiﬁg through the Small Business
Administration, his promissory note in the amount of $116,100.00,
payable in monthly installmentﬁ, with interest thereon at the
rate of 4 percent per annum.

The Court further finds that as security for the
payment of the above-described note, the Defendant, Richard E.
Tyler, II, executed and delivered to the United States of
America, acting through the Small Business Administration, a real
estate mortgage dated November 26, 1984, covering the above-
described property, situated iﬁ_the State of Oklahoma, Tulsa
County. This mortgage was ruﬁ%rded on November 27, 1984, in Book
4830, Page 1247, in the records of Tulsa County, OKlahoma.

The Court further finds that on August 18, 1986, the
Defendant, Richard E. Tyler, II, executed and delivered to the
United States of America, acting through the Small Business
Administration, a Modification of Promissory Note pursuant to
which the repayment terms of paid note were modified.

The Court further finds that the Defendant, Richard E.

Tyler, I1I, made default under the terms of the aforesaid note,
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mortgage, and modification of ﬁfémissory note by reason of his

failure to make the monthly installments due thereon, which
default has continued, and that by reason thereof the Defendant,

d to the Plaintiff in the

Richard E. Tyler, II, is inde
principal sum of $66,372.78, 8 accrued interest in the amount
of $8,991.55 as of October 7, } 93, plus interest accruing
thereafter at the rate of 4 p ent per annum or $7.27 per day
until judgment, plus interest;ﬁ-e:eafter at the legal rate until
fully paid, and the costs of # action accrued and accruing.
The Court further f 8 that the Defendant, County
Treasurer, Tulsa County, Oklaligma, has liens on the property
which is the subject matter of ‘this action by virtue of

ad valorem taxes in the amoun £ $2,013.50, plus penalties and

interest, for the years 1993 ,088.83) and 1994 ($924.67).

Said liens are superior to thﬂ? nterest of the Plaintiff, United
States of America. :m

The Court further fiﬁﬁs that the befendant, County
Treasurer, Tulsa County, Oklaﬁéhh, has a lien on the property

which is the subject matter Qif his action by virtue of personal

property taxes in the amount ©f $72.02 which became a lien on the

property as of 1991. Shid lien is inferior to the interest of
the Plaintiff, United States America.
The Court further f that the Defendant, Beard of
County Commissioners, Tulsa € ity, Oklahoma, claims no right,
title or interest in the subj&gt real property.
The Court further f ¢ that the Defendant, Regina L.

Meigs, claims a right, title éﬁ'interest in the subject real



property by virtue of a Quit—qiﬁim Deed, dated March 31, 1992,
and recorded on July 17, 1992;;;n Book 5420, Page 1811 in the
records of Tulsa County, Oklaﬁéﬁa. Any claim based upon said
deed is subsequent, junior, and inferior to the Plaintiff's lien

upon the subject property.

The Court further fifids that the Defendant, Tulsa

Adjustment Bureau, Inc., a corporation, disclaims any right,
title or interest in the subject real property.
The Court further f 8 that the Defendants, Lana C.

Tyler and Mark Frazier Meigs, '@ in default and therefore have

no right, title or interest iﬁfﬁhe subject real property.

IT IS THEREFORE ORD b, ADJUDGED, AND DECREED that the

Plaintiff, the United States America, acting through the Small

Business Administration, have recover judgment in rem against
the Defendant, Richard E. Tyl II, in the principal sum of

$66,372.78, plus accrued inte t in the amount of $8,991.55 as

of October 7, 1993, plus inter#st accruing thereafter at the rate
of 4 percent per annum or $7.§ﬁfper day until judgment, plus

interest thereafter at the cu¥

ant legal rate of {,,5} percent
per annum until paid, plus thﬁfhosts of this action accrued and

accruing, plus any additionai'  ms advanced or to be advanced or

expended during this foreclosiife action by Plaintiff for taxes,

insurance, abstracting, or sumE for the preservation of the
subject property.
IT IS FURTHER ORDER | ADJUDGED, AND DECREED that the
Defendant, County Treasurer, ”1sa County, Oklahoma, have and
recover judgment in the amouﬁﬁ;pf $2,013.50, plus penalties and
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interest, for ad valorem taxes# for the years 1993 ($1,088.83) and
1994 ($924.67), plus the costs of this action.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the

Defendant, County Treasurer, Lsa County, Oklahoma, have and
recover judgment in the amounﬁ  £ $72.02 for personal property

taxes for the year 1591,

IT IS FURTHER ORDER ADJUDGED, AND DECREED that any
right, title or interest in the subject real property of the

Defendant, Regina L. Meigs, iﬁ3 oreclosed.

IT IS FURTHER ORDER ADJUDGED, AND DECREED that the

Defendants, Lana C. Tyler; Bo of County Commissioners, Tulsa

County, Oklahoma; Tulsa Adjustment Bureau, Inc., a corporation;

and Mark Frazier Meigs, have right, title or interest in the

subject real property.
IT IS8 FURTHER ORDER ADJUDGED, AND DECREED that upon
the failure of said Defendant, Richard E. Tyler, II, to satisfy

ntiff herein, an Order of Sale

the in rem judgment of the Pla

shall be issued tc the United

District of Oklahoma, commandifig him to advertise and sell

according to Plaintiff's elec on with or without appraisement

the real property involved he in and apply the proceeds of the
sale as follows:
First:
In payment of the ¢ of this action
accrued and accruing ‘incurred by the
Plaintiff, includiﬁm_the costs of sale of

said real property;



Eﬁht, County Treasurer,
A, in the amount of
:ies and interest, for
ad valorem taxes whigh are presently due and

owing on said real pgeoperty;

Third:

In payment of the judgment rendered herein

in favor of the Plaintiff;

Fourth:

In payment of Defen ht, County Treasurer,

Tulsa County, Oklah , in the amount of
$72.02, personal property taxes which are

currently due and owing.

The surplus from said sale, if Y. shall be deposited with the

Clerk of the Court to await further Order of the Court.
IT IS FURTHER ORDER » ADJUDGED, AND DECREED that from

and after the sale of the abov

=described real property, under

and by virtue of this judgment and decree, all of the Defendants

and all persons claiming under em since the filing of the

Complaint, be and they are forgver barred and foreclosed of any

right, title, interest or cla in or to the subject real

g TERRY C. KEnN

“UNITED STATES DISTRICT JUDGE
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APPROVED:

STEPHEN C. LEWIS
United States Attorney

Pk 2t

PHIL PINNELL, OBA #7169
Assistant United States Attorney
3460 U.S. Courthouse :
Tulsa, Oklahoma 74103

(918) 581-7463

.Aﬂi!igiri_af

" BLAKELEY, OBA_#852

Assistant District orney
406 Tulsa County Courthouse
Tulsa, Oklahoma 74103
(918) 596-4841
Attorney for Defendants,

County Treasurer and

Board of County Commissioners,

Tulsa County, Oklahoma

Judgment of Foreclosure
Civil Actien No. 93-C-971-E
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“FILED

IN THE UNITED STATES DISTRICT CO

JOAN VIRDEN,
Plaintiff,

V.

JANE PHILLIPS EPISCOPAL

HOSPITAL, an Oklahoma
Non-Profit Corporation,

FOR THE NORTHERN DISTRICT OF OKLAHOMA MAR ¢ o, 1995 ;%%::ﬁ

i . Lawrenco, Court
Richar0 M, L STeT COURT

Case No. 94 C 563 L///

ENTERED ON, DOCKRET
a5
DATE MAR 13 1993

JOINT STIPULATION FOR
DISMISSAL WITH PREJUDICE

The Plaintiff Joan Virden and the Defendant, Jane Phillips

Episcopal Hospital, an Oklahoma Non-Profit Corporation, represent

to the Court that they have reached a full and final settlement of

the claims asserted in this aetion and thereby jointly stipulate

for its dismissal with prejudice, each side to bear her or its own

costs, expenses and attorneys' fees.

PAT MALLOY, JR., OBA #5646
JAMES R. HUBER, OBA #15173

By (:;z;?LL£aALQL&*z{

WJLLOY & MALLOY

1924 s. Utica, Suite 810
Tulsa, Oklahoma 74104
{918) 747-3491

“Attorneys for Plaintiff

PAVID E. STRECKER, OBA No. 8687
GONNIE LEE KIRKLAND, OBA No. 14262

wlorsree aéb‘:@//ézawé/

SHTIPLEY & STRECKER

4600 First National Tower
15 East Fifth Street

Pulsa, Oklahoma 74103-4307
{918) 582-1720

Attorneys for Defendants

é:?h



The undersigned hereby gertifies that on the 13th day of
March, 1995, a true and corract copy of the above and foregoing
document was delivered to: '

Pat Malloy, Jr.
James R. Huber
Malloy & Malloy
1924 South Utica
Tulsa, OK 74104
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IN THE UNITED STETES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

)
) .
)
y
y-
).
¥

JACK R. LANE

Plaintiff,

Richard M. Lawre
u.s, DISTRICTHS% 2

No. 94-C-794-BU
NORTHERN DISTRICT Of OKLAFROA

vs.
MICHAEL W. CARR

ENTERED ON DOCKET
e TAR 1 3 199

Defendants.

D

On February 21, 1995, the ﬂﬁﬁrt notified the Plaintiff that in
eleven days the Court would &#ﬁmiss this action for failure to
serve the Defendant in this caﬁ@ within 120 days after the filing
of the complaint. See Fed. R. €iv. P. 4(m). The Plaintiff has not
responded. |

ACCORDINGLY, the above capﬁioned case is hereby dismissed for
failure to serve the Defendant?ﬁithin 120 days after the filing of

the complaint.

SO ORDERED THIS /{0 day of “Yvy g , 1995.

Y=
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"HAEL. BURRAGE
[TED STATES DISTRICT/JUDGE




