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IN THE UNITED STATES DISTRICT cr B I L E D
FOR THE NORTHERN DISTRICT OF OKLAHOMA

.
.

MAY 19 1994
SOUTHWESTERN BELL YELLOW ) fichard M. Lawrence, Clerk
PAGES, INC., ) U. S. DISTRICT COURT
) NHORTHERN DISTRICT OF QKLAHOMA
Plaintiff, )
)
V. ) civil Action No. 94-C-448-B
)
GREAT WESTERN DIRECTORIES, )
INC., )
)
Defendant. )

JOINT STIPULATION OF DISMISSAL WITHOUT PREJUDICE

Pursuant to Federal Rules of Civil Procedure, Rule 41, the
parties hereby stipulate to a dismissal of this action without
prejudice. The parties agree that they shall bear their own
respective attorneys' fees and costs incurred in connection with

this action.

DOERNER, STUART, SAUNDERS,
DANIEL, ANDERSON & BIOLCHINI

By A }1~bv4~#{ KffL—J—
7G. Michael Lewis, OBA #5404
Tom Q. Ferguson, OBA #12288
320 South Boston, Suite 500
Tulsa, Oklahoma 74103
Tele: (918) 5g2~1211
Fax: (918) 582-1921




COUNSEL:

SOUTHWESTERN BELL
YELLOW PAGES, INC.

Linda S§. lLegg

Gary T. Hartman

12800 Publications Drive

P. 0. Box 31907

st. Louis, MO 63131

Tele: (314) 957~-2222

Fax: (314) 957-4311

ROUSE, HENDRICKS, GERMAN,

MAY & S K, P. C.

A.

Lawrence A. Rouse

Kirk T. May

One Petticoat Lane Building
1010 Walnut Street, Suite 400
Kansas City, MO 64106

Tele: (816) 471-7700

Fax: (816) 471-2221

Attorneys for Plaintiff Southwestern
Bell Yellow Pages, Inc.

s Jdie

Nancy J. S¥

601 AmarilYo/Natural Plaza/Two
500 South ylor #231
Amarillo, Texas79101-2442
Tele: (806) 374-9300

Fax: (806) 373-3008

Attorneys for Defendant
Great Western, Inc.
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IN THE UNITED STATES DISTRICT COUMA
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FOR THE NORTHERN DISTRICT OF omg%ﬁ)m;‘{‘é%“&%u%:r‘
U el DisTRCT OF OXAKD
TOLA ANN FOREMAN,
Plaintiff
V. Case No. 93-C-516B

PRYOR FOUNDRY, INC.. an Oklahoma
Corporation, and UNITED STEELWORKERS
OF AMERICA. AFL-CIO, CLC, LOCAL 8511,

Defendants
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Pursuant to FED. R. CIv. P. 41(a)(1), the parties submit to the Court

the Plaintiffs Stipulation of Dismissal with prejudice of all of Plaintiff's

claims asserted against Defendant Local 8511 of the United Steelworkers of

America, AFL-CIO, CLC, in the ébove-enﬂﬂed and numbered cause.

Stipulation for Dismissal
Page 1 of Two Pages

By-

Respectfully submitted,

R St

‘Ralph Simonl
. OBA No. 8254

5700 East 61st Street, Suite 103
Tulsa, Oklahoma 74136-2700

- {918) 496-8008

FAX (918) 496-0747

- ATTORNEY FOR PLAINTIFF
"TOLA ANN FOREMAN

" Tafrick Cremin
OBA No. 2013

4100 Bank of Oklahoma Tower
" One Williams Center
- Tulsa, Oklahoma 74172
 (9818) 588-2677

FAX (918) 588-2725

~ ATTORNEYS FOR DEFENDANT PRYOR
. FOUNDRY. INC.
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UNITED STATES DISTRICT COURT J 1994

FOR THE NORTHERN DISTRICT OF OKLAHCHEdM.Lawence
- Us. n:smncreocf,%c‘“"

BRADLEY K. JONES,
Plaintiff,
Case No. 93-—C—896B. ML\YQJ@‘BgAf

vSs.

FIRST DATA RESOURCES, INC.

Defendant.

JOINT STIPULATION OF DISMISSAL
Pursuant to Rule 41(a) of the Federal Rules of
Civil Procedure, the plaintiff, Bradley XK. Jones, hereby
stipulates with the defendant, Pirst Data Rescources, Inc.,
that this action shall be dismissed with prejudice. Each

party is to bear its own costs and attorney fees.

A

Jeff /MNix, Isqg.

Attgrney Law
21200 S Columbia
Suite 710

Tulsa, Oklahoma 74114

 ATTORNEY FOR PLAINTIFF,
BRADLEY K. JONES

“iﬁdalene A.B- Wltterholt OBA 10528
- CROWE & DUNLEVY
_ A.Professional Corporation -
- - Suite 500
321 South Boston ,
Tulsa, Oklahoma 74103-3313
-{918) 592-9800
ATTORNEYS FOR DEFENDANT
FIRST DATA RESOURCES, INC.

125.94AMAW
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

BILL MILLINER, et al.,
Plaintiffs,

No. 91-C-437—-E

FILED

MAY 101084

Richard M. Lawrenca, Clerk
. 8. DISTRICT COURT
NORTHERE DISTRICT OF OKLAHOMA

vs.
RON CHAMPION, et al.,

pefendants.

E

This case is hereby transferred to the United States District
court for the Eastern District of Oklahoma.

So ORDERED this [7 -'t/day of May, 1994.

JAMES/. ELLISON, Chief Judge
UNITED STATES DISTRICT COURT
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

CONTROLLER SECURITY, INC.,
Plaintiff,

F.Ct. 93-C-661-E

V.

ooy
NG

HARTFORD CASUALTY INSURANCE SN
COMPANY, and HARTFORD INSURANCE ay
Ay TR

)
)
)
)
;
HARTFORD FIRE INSURANCE COMPANY,) D.Ct. CJ-93-2497 |
)
COMPANY OF THE MIDWEST, )
)
)

Hf&"f, P
Defendants. ;(‘ o el e
o AL l.!'!'r-r‘ (LIM‘ )
ORDER OF DI “f' L_WITH PREJUDICE L

NOW ON this /7 day of m?f ., 1994, it appearing to

the Court that this matter has been compromised and settled, this
case is hereby dismissed with prejudice to the refiling of any

future action.

s/ JAMES O. ELLISOM

‘United States District Judge

6\57\stip-2.d1b\PTB
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

ALBERT J. WATKINS,
Plaintiff,

case No. 93-C-957-E '/

Wl D

MAY 14 10Cq )

Richwe M. Lavie. .., Clerlg
U. 5. DISTRICT COURT
HORTHERN DISTRICT OF OXLAHOMA

vs.

JUDGE THOMAS R. BRETT,

St S Vet Nal Wana? Vgt Nonrat Wemt? St

Defendants

OQRDER

Now before the Court is the Motion to Dismiss (Docket #2) of
the Defendant Judge Thomas R. Brett (Judge Brett).

While Plaintiff's Complaint in this matter is somewhat
difficult to interpret, it appears, that Plaintiff believes Judge
Brett should not have dismissed a case that was pending before him.
Judge Brett moves to dismiss this case on the grounds of judicial
immunity, failure to state a elaim, insufficiency of process and
insufficiency of service of process.

Judicial immunity attaches if the acts complained of are

judicial in nature, and the court had subject matter jurisdiction

over the case. 28 U.S.C. 526?1 et seq., Christensen V. Ward, 916
F.2d 1462 (1oth cir. 1990). In this instance, Plaintiff's claims
center around acts that are jﬁdicial in nature. Moreover, the
acts complained of occurradiﬁnring proceedings over which Judge
Brett had subject matter jurisdiction. Defendant's Motion to

Dismiss is granted.



. r
IT IS SO ORDERED THIS (Z &< DAY OF MAY, 1994.

JAMEZ/0. ELLISON, CHIEF JUDGE
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

IN RE: )
)
THOMAS WILLIAM SLAMANS, )
)
Debtor, )
)
CCF, INC., successor-in-interest to )
First Capital Corporation, )
)
Appellant, )
)
v. ) 03-C-0328-E
)
FIRST NATIONAL BANK & TRUST ) ﬁ‘ '{ ‘E E -
COMPANY OF OKMULGEE AND UNITED ) e A4 [}
STATES OF AMERICA, g MAY 1 ¢ 1Cug D
Appellees. Richiaid M. Lawic....
ppeliee ) U. 5. DISTAICT GHURT
RORTHERN DISTRICT OF OXLAHOMA
ORDER

Now before the Court is an appeal by CCF, Inc. of a decision by the United States
Bankruptcy Court for the Northern District of Oklahoma. The Bankruptcy Court awarded
Appellee First National Bank $111,053.41 under Section 509 of the Bankruptcy Code. CCF
now challenges that decision, contending the Bankruptcy Court erred, as a matter of law,
in awarding First National Bank the money. However, for the reasons stated below, this
Court affirms the Bankruptcy Court decision.

I Summary of Facts R

Debtor Thomas William Slamans operated gas stations. On December 4, 1990, |
Slamans gave First Capital Corporation a revolving credit note for $750,000. Appellant

CCF, Inc. ("CCF") is the successor-in-interest to First Capital Corporation. -
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On December 20, 1994, Slamans entered into a distribution agreement with Sun
Company ("Sun") for the purchase of oil products. Under the agreement, Slamans
purchased the oil products from Sun on credit and then sold the products either for cash
or by credit card purchase. Credit card sales were first sent to Sun, which would, in turn,
reimburse Slamans if he was current on his account. The agreement required Slamans to
obtain a letter of credit.

On February 6, 1991, Appellee First National Bank issued a standby letter of credit
to Slamans in favor of Sun.' The letter provided that FNB agreed to pay Sun up to
$200,000 if Slamans defaulted under the distributor agreement. The letter of credit was
secured by a note, mortgage and security agreement covering Slamans’ account receivables.

On February 28, 1992, Slamans filed bankruptcy. On March 9, 1992, Sun --
because Slamans had not paid them -- requested $192,433.15 from FNB pursuant to the
letter of credit. On March 11, 1992, FNB paid Sun the money. Also, at that time, FNB
demanded the $111,053.41 in proceeds from credit card sales in Sun’s possession. Sun did
not turn the“ money over to FNB; instead it filed an interpleader complaint with the
Bankruptcy Court.

On December 16, 1992, the Bankruptcy Court found that FNB was entitled to the
$111,053.41 pursuant to the "plain language" of Section 509 of the Bankruptcy Code. CCF

appeals that decision.

lAmd@Imaofmdﬁkpmkbyﬂwimwwpmmofmmmngdqubywm See, generally,
; ia Gear . v, FDIC, 751 F.2d 1131, 1135 (1064 C. Imthmacommialmqmdﬁruscdhmlamacdom
mdispayabkbyﬂwiwuauponprmtaﬁoﬂafdocmnmofﬁtky_; s
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II. Legal Analysis
The dispute itself is straight-forward: Should FNB have received the $111,053.41

frora Sun pursuant to 11 u.s.C § 509 of the Bankruptcy Code?* Section 509 states:
"Except as provided in subsection (b) or (¢) of this section, an entity that is liable with the
debtor on, or that has secured, a claim of a creditor against the debtor, and that pays such
claim, is subrogated to the rights of such creditor to the extent of such payment."

No precise test is consistently used by courts when interpreting Section 509. The
case law, however, indicates the following two-step analysis. First, does FNB -- as an
issuer of a letter of credit -- qualify for subrogation under Section 5097 In other words,
is FNB "an entity that is liable with the debtor?" If FNB does qualify, the second question
is whether Section 509 subrogation should be invoked. In this case, both questions are
answered affirmatively.

A. Does FNB Qualify For Subrogation Under 11 U.S.C. §509?

The initial issue is whether FNB was "liable with" Slamans on the debt to Sun. Two
divergent lines of authority address this issue. The first line, and what appears 10 be the
majority position, is that only a party that is nsecondarily liable", such as a guarantor, can
be "liable with" the debtor under §509. Issuers of letters of credit, such as FNB, do not fit
into the Section 509 "liable with" language because they are primarily liable, according to
this reasoning. The distinctions between a guarantor and letters of credit issuers are based,

in part, on the legal characteristics of each. One court explains:

2 The facts are not in dispute. Wﬂwm&mmmtcy@mﬂndmamaaoflaw. Such a review is de
nove. -



The key distinction between letters of credit and guarantees is that the
issuer’s obligation under a letter of credit is primary whereas a guarantor’s

obligation is secondary — the guarantor is only obligated to if the principal

defaults on the debt the principal owes. In contrast, while the issuing bank

in the letter of credit situation may be secondarily liable in the temporal

sense, since its obligation to pay does not arise until after its customer fails

to satisfy some obligation, it is satisfying its own absolute and primary

obligation to make payment rather than satisfying an obligation of its

customer. Having paid its own debt, as it has contractually undertaken to do,

the issuer cannot then step into the shoes of the creditor to seek subrogation,

reimbursement or contribution...The only exception would be where the

parties reach an agreement. Tudor Development Group, Inc. v. United States

Fidelity & Guaranty, Co., 968 F.2d 357, 362 (3rd Cir. 1992).

Tudor is a non-bankruptcy case, but several bankruptcy courts have applied the same
reasoning. In the Maiter of Agrownautics, Inc.,, 125 B.R. 350 (Bankr. D. Conn. 1991); In Re
Carley Capital Group, 119 B.R. 646 (W.D. Wisc. 1990) and In Re East Texas Steel Facilities,
Inc., 117 B.R. 235 (Bankr. N.D. Tex. 1990). These courts, in effect, conclude that a letter
of credit issuer has a separate legal obligation (and remedy) than the debtor. This means
they have a primary liability -- not a secondary one. Guarantors, on the other hand, are
only secondarily liable and, as a result, ¢an obtain Section 509 subrogation. Jn Re Kaiser
Steel Corporation, 89 B.R. 150 (Bankr. D. Colo. 1988).°

A second group of cases spurn the foregoing reasoning. In Re Minnesota Kicks, Inc.,
48 B.R. 93 (Bankr. D. Minn. 1985) and Jn Re Sensor Systems, Inc., 79 B.R. 623 (Bankr. E.D.
Pa. 1987). They conclude that, for the purposes of Section 509 subrogation, issuers of
letters of credit and guarantors should both be eligible for subrogation. For example, the

court in Minnesota Kicks states: "While a letter of credit may require conformity with

mmmn&mmmMSafﬂwmmm Article 5, in essence, makes clear that a letter of credit is

not equivalent to a guarantee. For a explanation of this reasoning see Tudor, supra, at pages 366-368. Also, chcm:cdmgSta_n__dbz
of Credit and the Principles of Subrogation in Section 309, 7 Bank. Dev. I 227 (1990).
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certain obligations and formalities which are not required of a guarantee [and] where there
is no contrary policy reason for treating them dissimilarly for other purposes, precluding
the assertion of subrogation rights to issuers of standby letters of credit while allowing
guarantors to assert them would be no more than an exercise in honoring form over
substance.” Id. at 104. The court in In Re Valley Vue Joint Venture, 123 B.R. 199 (Bankr.
E.D. Va. 1991) meanwhile concluded that letter of credit issuers are not primarily liable:

The Kaiser [supra] court correctly observed that an issuer’s obligation to
honor a standby letter of credit is considered a "primary’ obligation.
However, the Kaiser court failed to distinguish between the primary liability
of a debtor to its creditor to repay a loan and the primary obligation of the
issuer to its beneficiary to honor a letter of credit. When a standby credit
supporting a loan is honored, the issuer admittedly is satisfying a debt for
which a person other than the issuer is primary liable. This distinction,
although not recognized by the...Kaiser court is critical. An issuer is not
primarily liable on the debt supported by its standby credit. /d. a¢ 123.

In the instant case, the Bankruptey Court declined to follow the Kaiser, supra, or
decision. Instead, the Bankruptcy Court found Minnesota Kicks, supra, more persuasive.
Similar to Minnesota Kicks, the Bankruptcy Court concluded that guarantors and issuers of
letter of credit ought to be treated alike under Section 509. See, Memorandum Opinion at
page 6 (The provisions of §509 do not draw a distinction between codebtors that are
primarily or secondary liable with the debtor).* The Bankruptcy Court also relied on what
it described as the "plain meaning” of Section 509:

Section 509(a) applies to any entity that is “liable with" the debtor on...a

claim of a creditor against the debtor” and who pays the claim. "Liable with"

means that the parties are liable to the same creditor at the same time on the

same debt. The word "with" has been defined as "sometimes equivalent to
the words ’in addition to’." [quoting Black’s Law Dictionary]. An issuer of a

* By not drawing a distinction, the Bankrupicy Court did not adopt the Valley Vue analysis in toto.
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letter of credit is liable to a creditor under the terms of the letter of credit.

The debtor is also liable to the creditor under a different agreement.

Therefore, an issuer of a letter of credit is clearly liable with, or in addition

to, the debtor on a claim. Memorandum Opinion at page 4.

The Bankruptcy Court’s decision is contra to what appears to be the majority
position. But, upon review, the Bankruptcy Court’s decision that FNB is eligible for Section
509 subrogation is not in error for two reasons. First, there is a line of authority (albeit
the minority position) that supports the Bankruptcy Court’s holding.® Second, the
undersigned rejects a rule that, in effect,.states that, absent an agreement by the parties,

an issuer of credit can never be eligible for Section 509 subrogation. Such a rule is too

mechanical and rigid. See, Valley Vue, 123 B.R. at 203 ("Subrogation is an equitable
principle to be applied not in a mechanical fashion but rather as necessary to accomplish
equitable results.”). Therefore, issuers of letters of credit should be eligible for Section 509
subrogation.® See, Tudor dissent, 968 F.2d at 369 ("The issue is very close, but, on balance,
I think the better rule is to retain subrogation on a case-by-case basis and apply it
sparingly. Wl}en the unexpected happens, as it so often does, it is desirable to leave courts
with equitable powers to avoid windfalls and to achieve a result to fair to all parties.")
B. Did The Bankruptcy Court Err In Awarding FNB the $111,053.412

Since FNB is eligible for subrogation, the next question is whether the
circumstances of this case justify subrogation under Section 509. Adopting the analysis of

In Re Kaiser Steel Corporation, 89 B.R. 150 (Bankr. D. Colo. 1988, the following five-part

sNommdatorypmcdauguidamCounouﬂmm

® A noteworthy fact in this analysis is that Sun required Slamans 10 obtain a leuer of credit as a part of the distribution agreement. The
Caunalwﬁtdst}wFNB,chhMMWMofad&MMmﬂmzdanﬁonSMasamofequ@. -
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provides some guidance in that regard: (1) The codebtor must have made payment to
protect its own interests; (2) the codebtor must have not been a volunteer; (3) the
payment must satisfy a debt for which the codebtor was not primarily liable; (4) the entire
debt must have been paid; and (5) subrogation must not cause injustice to the rights of
others. In Re Kaiser, 89 B.R. at 151.

FNB satisfies elements 1, 2 and 4. It made payment to protect its interest. [t was
not a volunteer and it paid the entire debt. As to element 3, the Court adopts the
reasoning set forth in Valley Vue, supra, that FNB is not primarily liable.

The only remaining discussion involves element 5. Does the Bankruptcy Court's
decision to subrogate cause injustice to CCF? CCF certainly thinks so.” But this Court
does not. Little question exists that CCF would like to recoup some of Slamans’ debt. Yet,
the Bankruptcy Court aptly noted that "without the letter of credit there would be no
account receivable owing from Sun Company to Debtor and therefore would be no fund
available for the other claimants to make a claim against." Memorandum Opinion at page
6. Such reaaning is sound. Had FNB pot honored the letter of credit, Sun would have
kept the $111,053.41 and CCF would not have a claim to make. As it stands now, FNB
is awarded the $111,053.41 and CCF is in virtually the same position it was had FNB not

honored the letter of credit. As a result, no “injustice” has been done to CCF.

7 Writes CCF: CCE’s predecessor has taken its first prioeléy securlty interest prior to FNB's issuing the lester of credit. FNB was upon
notice of the preexisting, superior lien. FNB then voluntarily took & subordinate security interest in order t0 secure the reimbursement obligation
of the Debtor. FNB now secks to discard its contractual remedias and tum insizad 10 the doctrine of subrogation in an autempt to prime CCF.
CCFadeedS?SQOOOonﬂxmmyhof:hmwdmi’mdﬂmmldwdedmmaﬁamfac& This is patently unjust
Submgaubudmpbnrlwﬂdnmbeyemﬁneduudzrﬁmchume& CCF Brief at pape 11. -
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Furthermore, the specific facts of this case justify subordination. Of particular
importance is that Sun required Slamans to obtain a letter of credit as part of the
distribution agreement. In addition, FNB honored the letter of credit for $192,433.15 upon
Sun’s request and did so after the bankruptcy filing. It seems at odds with the principles
of equity to, in effect, punish FNB for honoring the letter of credit. That would send a
conflicting message to FNB or any other issuer, which, in turn, could be commercially
undesireable. See, generally, Tudor Development Group, 968 F.2d at 369 ("It is possible that
if no equitable subrogation were permitted, fewer banks would issue such letters, which
would be commercially undesirable.")

HI, Conclusion

Slamans obtained a letter of credit, at Sun’s request, from FNB. Slamans filed
bankruptcy, owing Sun $192,433.15. Sun drew upon the letter of credit for that amount,
which FNB paid. FNB then requested that Sun turn over $111,053.41, which was owed
to Slamans. The Bankruptcy Court subrogated FNB into Slamans’ shoes, awarding the
$111,053.41 ‘under Section 509. That ruling was both equitably and legally well-founded,
and, as a result, the Bankruptcy Court’s decision is AFFIRMED,

SO ORDERED THIS /F Zhay of __ — eyt , 1994,

S O. ELLISON, CHIEF JUDGE
D STATES DISTRICT COURT



IN THE ITED STATES DISTRICT COUR' 'OR THE
~NORTHERN DISTRICT OF OKLAHOmA

UNITED STATES OF AMERICA,

Plaintiff
-vs- ' crvit numeer 94-c-48788 | L E D
CHANCE M. DELANCEY, o
445-92-2604 MAY 15 1004
) Richard
. M. Lawr
Defendant ) Utﬁmmlc?'é%b%’k
NOTICE OF DISMISSAL

COMES NOW the Plaintiff, United States of America, by and through
its attorney, Clifton R. Byrd, Diatxict Counsel, Department of Veterans
Affairs, Muskogee, Oklahoma, and voluntarily dismisses said action
without prejudice under the provisions of Rule 41(a)(l), Federal Rules

of Civil Procedure.

Respectfully aubmiited,
UNITED STATES OF AMERICA

CLIFTON R. BYRD

District Counsel

Department of Veterans Affairs
12% South Main Street
Muskogee, 744p1

Phones

By:

This is to certify that on the ___ day of , 1994, a
true and correct copy of the foregoing was mailed, postage prepaid
thereon, to: Chance M. Delancey,

,at 1125 Nofkth Cy
OK 74012. )

r¢ss, Broken Arrow,
STORIA J. HJGHERS C )
Paralegal ecialis

ENTERED ON DOCKET

onte 21974




UNITED S

NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,
Plaintiff,
va.

MARY H. DAVIS MANNING;

DAVID C. DAVIS;

HILLCREST MEDICAL CENTER;

T. WESTBY'S SPORTS, INC.;

C.B. SAVAGE;

THE STATE OF OKLAHOMA, egXx rel.
OKLAHOMA TAX COMMISSION;
COUNTY TREASURER, Tulsa County,
Oklahoma;

BOARD OF CQUNTY COMMISSIONERS,
Tulsa County, Oklahoma,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

COURT FOR THE

FILep

[1AY 1 ¢ 1904

ot

l—'?fchard M. Lawre

. s,
Pnpvupu

Defendants. CIVIL ACTION
JUDGMENT QF FORECLOSURE

Di STHJCT"C“ UC’erIc

Pieve: e T 4

NO. 93-C-644-B

Hr
This matter comes on for consideration this /Y day

of )74&¢}/” , 1994, The.?laintiff appears by Stephen C.

Lewis, Unlted States Attorney for the Northern District of

Oklahoma, through Neal B. Kirkpatrick, Assistant United States

Attorney; the Defendants, COUNTY TREASURER, Tulsa County,

Oklahoma, and BOARD OF COUNTY COMMISSIONERS, Tulsa County,

Oklahoma, appear by J. Dennis Semler, Assistant District

Attorney, Tulsa County, Oklahoma;

MEDICAL CENTER, appears by K. Jack Holloway; the Defendant,
OF OKLAHOMA, ex rel. OKLAHOMA Tax COMMISSION,

Ashley, Assistant General Counael;

the Defendant,

the Defendant,

HILLCREST

STATE

appears by Kim D.

T. WESTBY'S

SPORTS, INC., appears by Steven A. Heath; the Defendant, C.B.

Savage, appears not, and should be dismissed from this action;

and the Defendants, MARY H. DAVIS MANNING and DAVID C. DAVIS,

appear not, but make default.



The Court being fully advised and having examined the
court file finds that the Defendant, MARY H. DAVIS MANNING,
acknowledged receipt of Summons and Complaint on July 29, 1993;
that the Defendant, HILLCREST ﬁ"EDICAL CENTER, acknowledged
receipt of Summons and Complaint on July 16, 1993; that the
Defendant, T. WESTBY'S SPORTS, INC., acknowledged receipt of
Summons and Complaint on July 20, 1993; that the Defendant, STATE
OF OKLAHOMA, ex rel. OKLAHOMA ‘I‘m{ COMMISSION, acknowledged
receipt of Summons and Complaint on July 16, 1993; that the
Defendant, DAVID C. DAVIS, was served a copy of Summons and
Complaint on January 4, 1993; ;hat Defendant, COUNTY TREASURER,
Tulsa County, Oklahoma, acknowledged receipt of Summons and
Complaint on July 20, 1933; and that Defendant, BOARD OF COUNTY
COMMISSIONERS, Tulsa County, Oklahoma, acknowledged receipt of
Summons and Complaint on July.is, 1993.

It appears that the Defendants, COUNTY TREASURER, Tulsa
County, Oklahoma, filed his answer on August 5, 1993, and BOARD
OF COUNTY COMMISSIONERS, TulﬂaECounty, Oklahoma, filed their
Answer on August 10, 1993; tha; the Defendant, STATE OF OKLAHOMA,
ex rel. OKLAHOMA TAX COMMISSIG@, filed its Answer, Counter-Claim
and Cross-Claim on August 4, i§93; and that the Defendant,

HILLCREST MEDICAL CENTER, filed its Answer on July 23, 1993, the

Defendant, T. WESTBY'S SPORTﬁ;?lﬂc., filed its disclaimer on

July 23, 1993, the Defendants MARY H. DAVIS MANNING and DAVID C.

DAVIS, have failed to answer __d default has therefore been

entered by the Clerk of this Court.



The Court further finde that this is a suit based upon
a certain mortgage note and for foreclosure of a mortgage
securing said mortgage note upon the following described real
property located in Tulsa County, Oklahoma, within the Northern
Judicial District of Oklahoma:

Lot Eight (8), Block Five (S5), THIRD

CRESTVIEW ESTATES, an Addition to the City of

Tulsa, Tulsa County, State of Oklahoma,

according to the recorded Plat thereof.

The Court further finds that on March 21, 1985, the
Defendants, MARY H. DAVIS MANNING and DAVID C. DAVIS, husband and
wife, executed and delivered to Midfirst Mortgage Co., a mortgage
note in the amount of $40,741.00, payable in monthly
installments, with interest thereon at the rate of Twelve and
One-Half percent (12.5%) per annum.

The Court further finds that as security for the
payment of the above-described note, the Defendants, MARY H.
DAVIS MANNING and DAVID C. DAVIS, then husband and wife, executed
and delivered to MidFirst Mortgage Co., a mortgage dated
March 21, 1985, covering the aﬁcve—described property. Said
mortgage was recorded on March.27, 1985, in Book 4852, Page 329,
in the records of Tulsa County, Oklahoma.

The Court further finds that on May 1, 1985, MidFirst
Mortgage Co. assigned the above-described mortgage note and
mortgage to Midland Mortgage Co.. This Assignment of Mortgage

was recorded on May 3, 1985, in Bocock 4860, Page 1000, in the

records of Tulsa County, Oklahoma.



The Court further fﬁ ﬁ# that on March 1, 1986, Midland
Mortgage Co. assigned the abo@@#described mortgage note and

mortgage to Trinity Mortgage ¢ . This Assignment of Mortgage was

The Court further fifids that on February 5, 1988,
Trinity Mortgage Co., assigna&ithe above described mortgage note
and mortgage to the Secretary.éf Housing and Urban Development of
Washington, D.C., his succesmﬁ@ﬁ and assigns. This Assignment of
Mortgage was recorded on Febrﬁ%ry 12, 1988, in Book 5080, Page
1077, in the records of Tulsa épunty, Oklahoma.

The Court further ffﬁdﬁ that on December 30, 1987, the
Defendant, MARY H. DAVIS MANNiﬁﬁ, entered into an agreement with
the Plaintiff lowering the amount of the monthly installments due
under the note in exchange fdﬁfthe Plaintiff's forbearance of its
right to foreclose. Superse&i?g agreements were reached between
these same parties on August ii, 1988; August 17, 1989; March 19,
1990; September 5, 1990; and December 7, 1990.

The Court further f£inde that the Defendant, MARY H.

r the terms of the aforesaid note

DAVIS MANNING, made default u
and mortgage, as well as the yme and conditions of the

forbearance agreements, by reﬁﬁon of her failure to make the
monthly installments due the ', which default has continued,
and that by reason thereof tlig Defendant, MARY H. DAVIS MANNING,
is indebted to the Plaintif ‘the principal sum of $80,672.87,

plus interest at the rate of 'Iwelve and One-Half percent per



annum from July 14, 1993 untilﬁﬁudgment, plus interest thereafter
at the legal rate until fully.yﬁid, and the costs of this action.

The Court further fiﬁas that the Defendant, STATE OF
OKLAHOMA, ex rel. OKLAHOMA TA}:.‘EEGMMISSION, has a lien on the
property which is the subject ﬁﬁtter of this action by virtue of
a Tax Warrant Number ITIS?OO?Bﬁ%DO in the amount of $639.37, plus
accrued and accruing interest,-filed on November 12, 1987. Said
lien is inferior to the interest of the Plaintiff, United States
of America. :

The Court further fmﬁs that the Defendant, HILLCREST
MEDICAL CENTER, claims an intefést in the property which is the
subject matter of this action'ﬁ% virtue of a Judgment in Tulsa
County District Court case numﬁér SC 86-2943, in the amount of
$994 .46, plus costs and fees,'&ated March 13, 1986, and recorded
with the Tulsa County Clerk on March 17, 1986, in Book 4930, Page
1445. Execution was issued on such judgment on February 28,
1991, and such writ of execution was recorded with the Tulsa
County Clerk on March 5, 1991, in Book 5307, Page 638. Said lien
igs inferior to the interest oﬁ_the Plaintiff, United States otf
America.

The Court further fiﬁdﬁ that the Defendant, COUNTY

TREASURER, Tulsa County, Oklahoma, has a lien on the property

which is the subject matter his action by virtue of personal
property taxes in the amount . £ $8.00 which became a lien on the

"gaid lien is inferior to the

property as of June 26, 1992.

interest of the Plaintiff, U d States of America.



The Court further finde that the Defendant, BOARD OF
COUNTY COMMISSIONERS, Tulsa County, Oklahoma, claims no right,
title or interest in the subject real property.

The Court further finds that the Defendant, T.
WESTRY'S SPORTS, INC., claims no right, title or interest in the
subject real property.

The Court further fiﬁ&s that the Defendant, C.B.
Savage, should be dismissed as.a defendant to this action.

The Court further finds that pursuant to 12 U.S.C.

1710 (1) there shall be no right of redemption (including in all
instances any right to possessipn based upon any right of
redemption) in the mortgagor or any other person subsequent to
the foreclosure sale.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the
plaintiff, the United States of America, acting on behalf of the
Secretary of Housing and Urban Development, have and recover
judgment against the Defendant, MARY H. DAVIS MANNING, in the
principal sum of $80,672.87, plus interest at the rate of Twelve
and One-Half percent per annuﬁﬁfrom July 14, 1993 until judgment,

A LA

plus interest thereafter at the current legal rate of
percent per annum until paid, plus the costs of this action, plus
any additional sums advanced ﬁr to be advanced or expended during
this foreclosure action by Plaintiff for taxes, insurance,
abstracting, or sums for the preservation of the subject
property.

1T IS FURTHER ORDERED, ADJUDGED, AND DECREED that the

Defendant, STATE OF OKLAHOMA, gx rel . OKLAHOMA TAX COMMISSION,

-6-



have and recover judgment in rem in the amount of $639.37 plus
accrued and accruing interest, for state taxes for the year 1982,
plus the costs of this action.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, HILLCREST MEDICAL CHENTER, have and recover judgment in
the amount of $994.46 plus costg and fees.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, COUNTY TREASURER,_Tﬁ;sa County, Oklahoma, have and
recover judgment in the amount of $8.00 for personal property
taxes for the year 1991, plus the costs of this action.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendants, BOARD OF COUNTY COMMISSIONERS, Tulsa County,
Oklahoma, and T. WESTBY'S SPORTS, INC., have no right, title, or
interest in the subject real property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that upon
the failure of said Defendant, MARY H. DAVIS MANNING, to satisfy
the judgment of the Plaintiff herein, an Order of Sale shall be
issued to the United States Marshal for the Northern District of
Oklahoma, commanding him to advertise and sell according to
Plaintiff's election with or without appraisement the real
property involved herein and apply the proceeds of the sale as
follows:

First:

In payment of the co#ts of this action

accrued and accruing incurred by the

Plaintiff, including'the costs of sale of

said real property;



Second:

In payment of the judgment rendered herein

in favor of the Plaintiff;

Third:

In payment of Defendant, STATE OF OKLAHOMA, ex rel.

OKLAHOMA TAX COMMISSION, in the amount of $639.37, plus

interest in state taxes which are currently and owing.

Fourth:

In payment of Defendant, HILLCREST MEDICAL CENTER,

in the amount of $994.46, plus costs and fees.

Fifth:

In payment of Defendant, COUNTY TREASURER,

Tulsa County, Oklahoma, in the amount of

$8.00, personal property taxes which are

currently due and owing.

The surplus from said sale, if any, shall be deposited with the
Clerk of the Court to await further Order of the Court.

IT IS FURTEER ORDERED, ADJUDGED, AND DECREED that
pursuant to 12 U.S.C. 1710(1)£Ehere shall be no right of
redemption (including in all instances any right to possession
based upon any right of redemption) in the mortgagor or any other
person subsequent to the foreclosure sale.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that from
and after the sale of the aboveé-described real property, under
and by virtue of this judgment'and decree, all of the Defendants
and all persons claiming under them since the filing of the

Complaint, be and they are forever barred and forecloged of any

-8~



right, title, interest or claim in or to the subject real
property or any part thereof.

o T BrETY

UNITED STATES DISTRICT JUDGE

APPROVED:

STEPHEN C. LEWIS
United States Attorney

3 MW

NEAL B. KIRKPATRICK

Assistant United States Attorney
3800 U.S. Courthouse

Tulsa, Oklahoma 74103

{918) 581-7463

DENNIS SEMLER, OBA #8076
sgistant District Attorney
406 Tulsa County Courthouse
Tulsa, Oklahoma 74103
(918) 596-4841
Attorney for Defendants,
County Treasurer and
Board of County Commissioners,
Tulsa County, Oklahoma '

M D. ASHLEY, OBA #14175
Assistant General Counse
P.O. Box 53248 -
Oklahoma City, Oklahoma 73152-3248
{405) 521-3141 -
Attorney for Defendant,

State of Oklahoma, ex rel.

Oklahoma Tax Commission



Judgment of Foreclosure
Civil Action No. 93-B-644-B
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FOR THE NORT HICT OF OKLAHOMA

SCOTT WOLF and BRENDA WOLF,
Plaintiffs,

VS, Case No. 92-C-1101-B
THE PRUDENTIAL INSURANCE COMPANY OF
AMERICA, INC., THE PRUDENTIAL SERVICE
BUREAU INC., THE PRUDENTIAL LIFE INSURANCE
COMPANY, lNC THE PRUDENTIAL INSURANCE
COMPANY OF AMERICA INC., as Claims
Administrator for the Employee Beneflt Plan known
as the Southern Baptist Health Plan, and THE
ANNUITY BOARD OF THE SOUTHERN BAPTIST
CONVENTION, INC.,

FILED

Richa:o ii.
U. s. Dl [\_;OU(H'?J](

POPTHEOY Ti

et et e Tt e St Tt T Tt Nt e et S St S S St

Defendants.

The Court, having entered summary judgment in favor of Defendants, The Prudential
Insurance Company of America, Inc. and __Tha Prudential Service Bureau, Inc. and against
Plaintiffs, Scott and Brenda Wolf, by Order of November 5, 1993, and having denied Plaintiffs’
Motion for Reconsideration by Order of DacémMr 8, 1993, hereby enters this final Judgment in
favor of The Prudential Insurance Company of America, Inc. and The Prudential Service Bureau,
inc. and against Plaintiffs.

DATED this / f day of May, 1994

g1 . oikld

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE

Elsie Draper

Timothy A. Carney

GABLE AND GOTWALS

2000 Bank IV Center

Tulsa, Oklahoma 74119-5447

(918) 582-9201

ATTORNEYS FOR DEFENDANT, THE
PRUDENTIAL INSURANCE COMPANY OF
AMERICA, INC. and THE PRUDENTIAL
SERVICE BUREAU, INC.
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INT COURT
FOR THE NO OF OKLAHO I L
WORLD HIGH INVESTMENTS, INC. URY 1 ¢ 190,
a Panamanian corporation, H{?hard la )
. A Wer
10y I RICT (ioy, Clen
Plaintiff, Wiy COURT™

VS. No. 91-C-892-B

JAMES W. McCABE, et al.,

\—-‘\./\..-'\_J\_/\_J\.J\—rv\_/

Defendants,

ORDER JUDGMENT

Upon consideration of the Stipulation of Dismissal with Prejudice and Consent to Entry
of Final Judgment among all parties who have appeared in this action,

IT IS HEREBY ORDERED AND ADJUDGED, in accordance with Rules 54, 58 and 79
of the Federal Rules of Civil Procedure, that:

1. All claims and causes of action asserted in this action be and hereby are dismissed
with prejudice, with each party to bear its own costs and attorneys’ fees.

2. There is no just reason for delay in the entry of judgment as agreed upon in the
Stipulation of Dismissal with Prejudice and Consent to Entry of Final Judgment, and the Clerk

is hereby directed to enter judgment hcrco

DONE AND ORDERED this /& _ ‘L% 1994.

Thom;s R. Brc&

United States District Judge
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IN THE UNITED STATES DISTRICT Court
FOR THE NORTHERN DISTRICT OF OKLAHOMA

GREGG HORRY,
Plaintiff,
No. 93-C-613-E
FILED
MAY 18 1804

s . g 5,
L L. GMENT NORTFERN, DISTRICT OF OYLAHOMA

vsS.

LINCARE, INC.,

S Yt N Nt Y St St gt S

Defendant.

The Court has for consideration the Defendant's Motion for
Summary Judgment (docket #9). For the reasons set forth below, the
motion will be GRANTED and the case dismissed.

The Plaintiff was employed as a service representative by the
Defendant from September 26, 1991 through May 21, 1993. A service
representative delivers and sets up medical equipment for Lincare
customers. It is undisputed that Plaintiff was an at-will
employee. - He asserts the Burk public policy tort and claims that
he was terminated because he was a "whistleblower". The record
does not support his theory.

The following factual chronology is undisputed. On May 3,
1993, one of Defendant's lidensed respiratory therapists, or
ntechnicians", directed Plainﬁiff to go to a customer's residence
to set up a breathing appuﬁﬁtus, known as a "nebulizer," to
administer breathing treatmﬁhts for a six month old child.
Plaintiff recalls that he ﬁhs instructed by the Defendant's.
technician to use a syringe iﬁ“the demonstration and he was also

told which markings to use on each of two syringes to be employed



in the demonstration . During'the demonstration, Plaintiff mixed
two of the customer's prescription drugs (Intal and Ventolin) in
the nebulizer medicine cup and then the child's mother administered
the breathing treatment to him. Subsequently, the customer (the
child's mother) reported to the Defendant that Plaintiff had used
non-sterile procedures, in that he permitted the Intal to drip from
hie fingers into the medicine cup, and that the child had been
administered a drug overdose because Plaintiff had instructed the
customer to place 2.5 Cc of Ventolin in the syringe, while the
treating physician had prescrib&d .35 cc of Ventolin to be used in
each breathing treatment. Defendant investigated the case under the
direction of its area manager. As a part of that investigation,
the area manager asked Plaintiff to prepare a written statement of
his version of the incident. In that statement he declared, inter
alia , "It was my understanding that I was to physically show how
to mix medications using the medication while they gave themselves
a treatment." Pursuant to written company policy, the service
representatives were to explain to customers the proper method of
mixing medication for use in nebulizers. There is no evidence that
Defendant authorized service representatives to mix customers'
drugs (the only written evidence of company policy in this regard
ijs a check list service representatives are to reference for
demonstrations). During the ih#astigation, Defendant asked all of

its service representatives whiether they mixed customers' drugs

during demonstrations and tha?-all responded in the negative. The.

Plaintiff reported that he had mixed drugs on several occasions and



n"helieved" that he learned to do so from a former employee of the
company. Following the investigation, the area supervisor
concluded that the customer's accusations against the Plaintiff
were true and that Plaintiff had violated company policy.
Plaintiff was terminated. It is Plaintiff's position that he was
instructed to mix drugs not only by a former employee who trained
the Plaintiff, but also by the technician because she instructed
him to use a syringe with a specific number of cc's of medicine
when demonstrating the apparatus on the day of the incident.

It is Plaintiff's theory of the case that he was directed by
Defendant to mix drugs in violation of Oklahoma law,! and that
when he reported that fact during the investigation of the
demonstration incident he was terminated for "whistleblowing."
Thus, he concludes, he was terminated in violation of Oklahoma's
public policy and the Burk exception to termination of at-will
employees should apply to his termination and afford him relief in
the form of damages. Plaintiff's "whistleblower™ theory rests on
the following: that the customer reported the incident to her
jnsurer, Pacificare, who questioned the practices of the Defendant
in permitting a service representative to perform demonstrations of
respiratory equipment, and that his statement to the area manager
described above constitutes "whistleblowing" (he also states that

he told the manager that he was {nstructed to mix drugs). The

lgecause the Court reaches its decision on other grounds, it
need not consider whether a company directive to mix drugs for
customers under these facts, would constitute "wrongdoing" for
purposes of a "whistleblower" claim. E

3



Court does not consider the report by Pacificare or the complaint
of the customer to be any evidence of nwhistleblowing" on the part
of the Plaintiff.

Plaintiff's prima facie case does not pass muster. In
assessing the merits of a summary judgment motion, the trial court
is admonished to determine whether the non-moving party has
submitted sufficient evidence so that a jury could reasonably rule
in favor of the non-movant's position. Anderson Vv Liberty Lobby,

Tnc. 106 S.Ct. 2505, 2510 (1986). In Burk v _K-Mart Corp., 770 P.2d

24, 28 (Okl. 1989), The Supreme Court of Oklahoma held that while
it is the rule in this jurisdiction that there is no implied
covenant of good faith and fair dealing in employment-at-will
contexts, an exception to the rule would be made where termination
contravene's a "clear mandate of public policy." The Court went on
to describe the tort as actionable "where an employee is discharged
for refusing to act in violation of an established and well-defined
public policy or for performing an act consistent with a clear and
compelling public policy." Id. At 29. In the instant case the
Plaintiff contends that he was performing an act consistent with a
clear and compelling public policy, which is to say he was acting
as a " whistleblower". In Hinson v. Cameron, 742 P.2d 549, 553
(Okl. 1987) the Court jincluded " whistleblowing" in the public
policy tort and defined it as "exposing some wrongdoing by the
employer." And, in i can Airlines, Inc., 915 F.2d
1414, 1421 (1oth Cir. 1990); the Court ruled that where, as here,.

there were valid reasons for discharging an employee, the Plaintiff



must show that his "whistleblowing" activity was a "si nificant "
reason for the discharge. Under the evidence adduced for this
record there is no evidence that Plaintiff exposed any wrongdoing
by the employer. The only pieces of evidence which are conceivably
related to that claim are Plaintiff's written statement to the area
manager, supra., that it was his vunderstanding" that he was to mix
drugs for customer demonstrations; and the inference he asks the
factfinder to draw from the technician's instructions regarding the
markings on the syringe (i.e., that the instructions amount to
evidence of company wrongdoing). In the Court's view the Plaintiff
has failed to meet his burden of showing that a "genuine" factual
dispute exists on this pivotal issue. A reasonable jury could not
f£ind that any "whistleblowing" activity on Plaintiff's part
contributed significantly or made a difference in his employer's
decision to terminate him. See, Anderson, supra, at 106 s.ct. 2510.
Therefore, Defendant's motion will be granted and judgment will be
entered in-favor of the Defendant and against the Plaintiff.

i /A
ORDERED this j?"'day of May, 1994.

: 0. ELLISON, Chief Judge
UNTTED STATES DISTRICT COURT
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UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA
UNITED STATES OF AMERICA,
Plaintiff,

vs.

)
)
;
) FILED
PATRICIA L. PUETT; TULSA )
MUNICIPAL EMPLOYEES FEDERAL ) MAY 18 1994
)
)
)
)
)
)
)

CREDIT UNION; CITY OF GLENPOOL,.
A
i

Oklahoma; COUNTY TREASURER,
Tulsa County, Oklahoma;
BOARD OF COUNTY COMMISSIONERS,
Tulsa County, Oklahoma,
CIVIL ACTION NO. 94-C 167E

Defendants.
JUDGMENT OF FORECLOSURE
This matter comes on for consideration this ZQ day

of \17bﬁuv/— , 1994. The Plaintiff appears by Stephen C.

Lewis, Unitel States Attorney for the Northern District of
Oklahoma, through Neal B. Kirkpatrick, Assistant United States
Attorney; the Defendant, County Treasurer, Tulsa County,
Oklahoma, appears by J. Dennis Semler, Assistant District
Attorney, Tulsa County, Oklahoma; Defendant, Board of County
Commissioners, Tulsa County, Oklnhdma, appears not, having
previously claimed no right, title, or interest in the subject
real property; Defendant, Patriela L. Puett, appears not, having
previously filed her disclaimer} and the Defendants, Tulsa
Municipal Employees Federal Credit Union and the City of
Glenpool, Oklahoma, appear not, but make default.

The Court being fully.advised and having examined the
court file finds that the Defendant, Tulsa Municipal Employees

Federal Credit Union, acknowledged receipt of Summons and



Complaint on February 24, 1994;:that the Defendant, City of
Glenpool, Oklahoma, acknowledged receipt of Summons and Complaint
on or about March 24, 1994; that Defendant, County Treasurer,
Tulsa County, Oklahoma, acknowlédged receipt of Summons and
Complaint on March 3, 1994; and that Defendant, Board of County
Commissioners, Tulsa County, Oklahoma, acknowledged receipt of
Summons and Complaint on February 25, 1994.

It appears that the ﬁefendant, Patricia Puett, filed
her disclaimer on April 28, 1994; that the Defendant, County
Treasurer, Tulsa County, Oklahéma, filed his Answer on March 17,
1994; that the Defendant, Boarﬁ of County Commissioners, Tulsa
County, Oklahoma, filed their Answer on March 17, 1994; and that
the Defendants, Tulsa Municipa1 Emp1oyees Federal Credit Union
and the City of Glenpool, Oklahoma, have failed to answer and
their default has therefore b&eﬁ entered by the Clerk of this
Court.

The Court further finds that this is a suit based upon
a certain mortgage note and for foreclosure of a mortgage
securing said mortgage note upon the following described real
property located in Tulsa County, Oklahoma, within the Northern

Judicial District of Oklahoma:

Lot Sixteen (16), Block Five (5}, BRENTWOOD,

an Addition to the Town of Glenpool, Tulsa

County, State of Oklahoma, according to the

recorded plat thereof.

The Court further f£inds that on July 31, 1980, the
Defendant, Patricia L. Puett, a single person, executed and

delivered to Midland Mortgage Co., her mortgage note in the



amount of $35,000.00, payable in monthly installments, with
interest thereon at the rate of eleven and one-half percent
(11.5%) per annum,.

The Court further finds that as security for the
payment of the above-described note, the Defendant, Patricia L.
Puett, a single person, executed and delivered to Midland
Mortgage Co., a mortgage dated July 31, 1980, covering the above-
described property. Said mortgage was recorded on August 8,
1980, in Book 4489, Page 1725, in the records of Tulsa County,
Oklahoma.

The Court further finds that on February 20, 1990,
Midland Mortgage Co. assigned the above-described mortgage note
and mortgage to the Secretary of Housing and Urban Development of
Washington, D.C. his successors and assigns. This Assignment of
Mortgage was recorded on February 27, 1990, in Book 5238, Page
714, in the records of Tulsa County, Oklahoma.

The Court further finds that on February 1, 1990, the
Defendant, Patricia L. Puett, entered into an agreement with the
Plaintiff lowering the amountlﬁf the monthly installments due
under the note in exchange for the Plaintiff's forbearance of its
right to foreclose.

The Court further finds that the Defendant, Patricia L.
Puett, made default under the terms of the aforesaid note and
mortgage, as well as the terme and conditions of the forbearance
agreement, by reason of her failure to make the monthly
installments due thereon, which default has continued, and that

by reason thereof the Defendant, Patricia L. Puett, is indebted
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to the Plaintiff in the principal sum of $47,521.70, plus
interest at the rate of 11.5 percent per annum from February 1,
1994 until judgment, plus interest thereafter at the legal rate
until fully paid, and the costs of this action.

The Court further finds that the Defendant, County
Treasurer, Tulsa County, Oklahema, has a claim on the property
which is the subject matter of this action by virtue of personal
property taxes in the amount of $24.00, plus penalties and
interest, for the year of 1993. 8Said claim is inferior to the
interest of the Plaintiff, United States of America.

The Court further finds that the Defendant, Board of
County Commissioners, Tulsa County, OCklahoma, claims no right,
title or interest in the subject real property.

The Court further finds that the Defendants, Tulsa
Municipal Employees Federal Credit Union and the City of
Glenpool, Oklahoma, are in default and have no right, title, or
interest in the subject real property.

The Court further fiuds that the Defendant, Patricia
Puett, disclaims any right, title or interest in the subject real
property. _f

The Court further fiﬁds that pursuant to 12 U.S.C.
1710(1) there shall ke no righﬁ'of redemption (including in all
instances any right to possesg@on based upon any right of
redemption) in the mortgagor b%'any other person subseqgquent to
the foreclosure sale. _i

IT IS THEREFORE onnmwn, ADJUDGED, AND DECREED that the

Plaintiff, the United States df America, acting on behalf of the
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Secretary of Housing and Urban;bévelopment, have and recover an
in rem judgment against the Deﬁandant, Patricia L. Puett, in the
principal sum of $47,521.70, piﬁb interest at the rate of 11.5
percent per annum from Februaff 1, 1994 until judgment, plus
interest thereafter at the curfént legal rate of 5,( A —percent
per annum until paid, plus théséosts of this action, plus any
additional sumg advanced or tofﬁe advanced or expended during
this foreclosure action by Plaihtiff for taxes, insurance,
abstracting, or sums for the pyéservation of the subject
property. .:

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, County Treasurer, ﬁﬁlua County, Oklahoma, have and
recover ‘judgment in the amounﬁiof $24.00, plus penalties and
interest, for personal property taxes for the year 1993, plus the
costs of this action.  ~

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendants, Board of County Commissioners, Tulsa County,
Oklahoma, Patricia Puett, Tulsa Municipal Employees Federal
Credit Union, and the City of Glenpool, Oklahoma, have no right,
title, or interest in the subject real property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that upon
the failure of said Defendant;.#atricia L. Puett, to satisfy the
judgment of the Plaintiff herein, an Order of Sale shall be
igsued to the United States Marshal for the Northern District of
Oklahoma, commanding him to advertise and sell according to

Plaintiff's election with or without appraisement the real



property involved herein and apply the proceeds of the sale as
follows:

First:

In payment of the costs of this action

accrued and accruing incurred by the

Plaintiff, including the costs of sale of

said real property;

Second:

In payment of the judgment rendered herein
in favor of the Plaintiff;

Third:

In payment of Defendant, County Treasurer,
Tulsa County, Oklahoma, in the amount of
$24.00, plus penalties and interest, for
personal property taxes which are presently

due and owing on said real property;

The surplus from said sale, if any, shall be deposited
with the Clerk of the Court to await further Order of the Court.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that
pursuant to 12 U.S.C. 1710(1) there shall be no right of
redemption (including in all igstances any right to possession
based upon any right of redemption) in the mortgagor or any other

person subsequent to the foreclosure sale.



IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that from
and after the sale of the above-described real property, under
and by virtue of this judgment and decree, all of the Defendants
and all persons claiming under them since the filing of the
Complaint, be and they are forever barred and forecloged of any
right, title, interest or claim in or to the subject real

property or any part thereof. BT Jas o e
. FAB5 O b !

UNITED STATES DISTRICT JUDGE

APPROVED:

STEPHEN C. LEWIS
United States Attorney

/ﬁl&&/ﬁ-zg /5£L~’2G4#¢£:::E:D
NEAL B. KIRKPATRICK /

Assistant United States Attorney
3900 U.S. Courthouse

Tulsa, Oklahoma 74103

(618) 581-74613

Y06 Tulsa County Courthouse
Tulsa, Oklahoma 74103
(918) 596-4841
Attorney for Defendants,
County Treasurer and
Board of County Commissioners,
Tulsa County, Oklahoma

Judgment of Foreclosure
Civil Action No. 94-C 167E
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

JAMES R. WADE and TERRY D. WADE
husband and wife,

Plaintiffs,

)

)

)

)

)
v. ) Case No. 92-C-1169-E
)
WESTERN NATIONAL BANK OF TULSA, )
a national banking institution, )
BRUMBAUGH & FULTON COMPANY, an )
Oklahoma corporation formerly )
known as "Mager Mortgage Company™, )
GMAC Mortgage Corporation of Iowa, )}
an Towa corporation formerly known )
as "Norwest Mortgage, Inc.%, )
Homestead Savings, a federally )
chartered savings and loan )
association, and the Resolution )
Trust Corporation, an agency of )
the United States Government, )
and HOMESTEAD FEDERAL SAVINGS )
ASSOCIATION, a federally chartered )
savings and loan under a }
conservatorship of the RTC, )
)

)

Defendant.

pursuant to Stipulation of the parties, Plaintiff's claims
against Defendant are hereby dismissed with prejudice.

DATED this //f day of leey , 1994.

[P i . -

JAMES ©. ELLISON
UNITED STATES DISTRICT OFFICE
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKILAHOMA

JAMES R. WADE and TERRY D. WADE
husband and wife,

Plaintiffs,

v. Case No. 92-C-1169-E
WESTERN NATIONAIL BANK OF TULSA,

a national banking institution,
BRUMBAUGH & FULTON COMPANY, an
Oklahoma corporation formerly
known as "Mager Mortgage Company”,
GMAC Mortgage Corporation of Iowa,
an Iowa corporation formerly known
as "Norwest Mortgage, Inc.%,
Homestead Savings, a federally
chartered savings and loan
association, and the Resolution
Trust Corporation, an agency of
the United States Government,

and HOMESTEAD FEDERAL SAVINGS
ASSOCIATION, a federally chartered
savings and loan under a
conservatorship of the RTC,

MAY T 0
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Defendant.

QRDER

pursuant to Stipulation of the parties, Plaintiff's clainms

against Defendant are hereby dismissed with prejudice.

DATED this /4 day of yd Rl , 1994.

4 ol e -
L - ey
AR RN

JAMES 0. ELLISON
UNITED STATES DISTRICT OFFICE
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UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,
Plaintiff,

vs.

RALPH J. SHAFFAR; BARBARA J.

BELLOMY fka BARBARA J. SHAFFAR;
FORREST "PETE" BELLOMY;

F 'i 1_; F{a D

\w
COMMONWEALTH MORTGAGE COMPANY Ay 18 &
OF AMERICA, L.P. ; CITY OF BIXBY ., Clerk
OKLAHOMA; COUNTY TREASURER, icha:s M VLT COURE
Tulsa County, Oklahoma; ﬁ”wﬂM&rHO‘Oﬁ

BOARD OF COUNTY COMMISSIONERS,
Tulsa County, Oklahoma,

u-—tuvvv-—tv-—rvv-—/v-—-uvy

Defendants. CIVIL ACTION NO. 94-C-123-E

JUDGME F FORECLOSURE
This matter comes on for consideration this /{ day

- of \737“@V , 1994, The Plaintiff appears by Stephen C.

Lewis, United States Attorney for the Northern District of
Oklahoma, through Neal B. Klrkpatrlck, Assistant United States
Attorney; the pefendant, County Treasurer, Tulsa County,
Oklahoma, appears by J. Dennis Semler, Assistant District
Attorney, Tulsa County, Oklahoma; that the Defendant, Board of
County Commigsioners, Tulsa County, Oklahoma, appears not, having
previously claimed no right, title, or interest in the subject
real property; that the Defendant, Commonwealth Mortgage
Corporation of America successor in interest to Commonwealth
Mortgage Company of America,'ﬁ.?., appears not, having previously
filed its disclaimer; that tﬁ@ Defendant, City of Bixby. Oklahoma
appears not, having previously filed its digclaimer; and the

- Defendants, Ralph J. ghaffax, Barbara J. Bellomy fka Barbara J.



Shaffar, and Forrest "Pete" Bellomy, appear not, but make
default.

The Court being fully advised and having examined the
court file finds that the Defendant, Ralph J. Shaffar,
acknowledged receipt of Summons and Complaint on February 12,
1994; that the Defendants, Barbara J. Bellomy fka Barbara J.
Shaffar and Forrest "Pete” Bellomy, were served with Summons and
Complaint on March 29, 1994; that the Defendant, Barbara J.
Bellomy fka Barbara J. Shaffar also acknowledged receipt of
Summons and Complaint on or about April 18, 1994; that the
Defendant, City of Bixby, Oklahoma, acknowledged receipt of
Summons and Complaint on February 24, 1994; that Defendant,
County Treasurer, Tulsa County, Oklahoma, acknowledged receipt of
Summons and Complaint on February 22, 1994; and that Defendant,
Board of County Commissioners, Tulsa County, Oklahoma,
acknowledged receipt of Summone and Complaint on February 19,
1994.

It appears that the Defendant, County Treasurer, Tulsa
County, Oklahoma, filed his Answer on March 10, 1994; that the
Defendant Board of County Commipsioners, Tulsa County, Oklahoma,
filed its Answer on March 10, 1994, claiming no right, title or
interest in the subject real property; that the Defendant,
Commonwealth Mortgage Corporation of America successor in
interest to Commonwealth Mortgage Company of America, L.P. filed
its Disclaimer of Interest on March 9, 1994; that the Defendant,
city of Bixby, Oklahoma filed its Disclaimer on March 9, 1994;

and that the Defendants, Ralph J. Shaffar, Barbara J. Bellomy fka

-2-



Barbara J. Shaffar and Forrest.fPete“ Bellomy, have failed to
answer and their default has therefore been entered by the Clerk
of this Court.

The Court further finds that this is a suit based upon
a certain mortgage note and for foreclosure of a mortgage
securing said mortgage note upon the following described real
property located in Tulsa County, Oklahoma, within the Northern
Judicial District of Oklahoma:

Lot Nineteen (19), Block Three (3), SOUTHERN

MEMORIAL ACRES, an Addition to the City of

Bixby, Tulsa County, State of Oklahoma,

according to the recorded Plat thereof.

The Court further finds that on October 16, 1986, the
Defendants, Ralph J. Shaffar and Barbara J. Shaffar, executed and
delivered to Commonwealth Mortgage Corporation of America their
mortgage note in the amount of $51,900.00, payable in monthly
installments, with interest thereon at the rate of ten percent
(10%) per annum.

The Court further finds that as security for the
payment of the above-described note, the Defendants, Ralph J.
Shaffar and Barbara J. Shaffar, executed and delivered to
Commonwealth Mortgage Corporation of America a mortgage dated
October 16, 1986, covering the above-described property. Said
mortgage was recorded on October 17, 1986, in Book 4976, Page
2816, in the records of Tulsa County, Oklahoma.

The Court further finde that on February 29, 1988,
Commonwealth Mortgage Company ©f America, L.P. acting by and

through Commonwealth Mortgage Corporation of America assigned the

-3



above-described mortgage note and mortgage to The Lomas &
Nettleton Company. This Assignment of Mortgage was recorded on
June 6, 1988, in Book 5104, Page 1737, in the records of Tulsa
County, QOklahoma.

The Court further finds that on March 4, 1988,
Commonwealth Mortgage Corporation of America assigned the above-
described mortgage note and mortgage to Commonwealth Mortgage
Company of America, L.P. This Assignment of Mortgage was
recorded on June 7, 1988, in Book 5105, Page 368, in the records
of Tulsa County, Oklahoma.

The Court further finds that on August 15, 1989, The
Lomas & Nettleton Company assigﬁed the above-described mortgage
note and mortgage to the Secretary of Housing and Urban
Development. This Assignment of Mortgage was recorded on August
23, 1989, in Book 5202, Page 2012, in the records of Tulsa
County, Oklahoma.

The Court further finds that the Defendants, Ralph J.
Shaffar and Barbara J. Bellomy fka Barbara J. Shaffar, made
default under the terms of the_aforesaid note and mortgage by
reason of their failure to maké the monthly installments due
thereon, which default has continued, and that by reason thereof
the Defendants, Ralph J. Shaffar and Barbara J. Bellomy fka
Barbara J. Shaffar, are indebted to the Plaintiff in the
principal sum of $67,529.46, plus interest at the rate of 10
percent per annum from Decemb@f'l, 1993 until judgment, plus
interest thereafter at the legal rate until fully paid, and the

costs of this action.




The Court further finds that the Defendant, County
Treasurer, Tulsa County, Oklahoma, has a claim on the property
which is the subject matter of this action by virtue of personal
property taxes in the amount of $42.00 for the year 1993. Said
claim is inferior to the interest of the Plaintiff, United States
of America.

The Court further finds that the Defendant, Board of
County Commissioners, Tulsa County, Oklahoma, claims no right,
title or interest in the subject real property.

The Court further finds that the Defendants, Ralph J.
Shaffar, Barbara J. Bellomy fka Barbara J. Shaffar, Forrest
"Pete" Bellomy, are in default énd have no right, title or
interest in the subject real property.

The Court further finds that the Defendant,
Commonwealth Mortgage Corporatlion of America successor in
interest to Commonwealth Mortgage Company of America, L.P.,
disclaims any right, title or interest in the subject real
property.

The Court further finds that the Defendant, City of
Bixby, Oklahoma, disclaims any right, title or interest in the
subject real property.

The Court further finds that pursuant to 12 U.S.C.
1710(1) there shall be no right of redemption (including in all
instances any right to possesaibn based upon any right of
redemption) in the mortgagor or any other person subsequent to

the foreclosure sale.




IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the
Plaintiff, the United States of America, acting on behalf of the
Secretary of Housing and Urban Development, have and recover
judgment against the Defendants, Ralph J. Shaffar and Barbara J.
Bellomy fka Barbara J. Shaffar; in the principal sum of
$67,529.46, plus interest at the rate of 10 percent per annum
from December 1, 1993 until judgment, plus interest thereafter at
the current legal rate of I5-0._._-percent per annum until paid,
plus the costs of this action, plus any additional sums advanced
or to be advanced or expended during this foreclosure action by
Plaintiff for taxes, insurance, abstracting, or sums for the
preservation of the subject property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, County Treasurer, Tulsa County, Oklahoma, have and
recover judgment in the amount of $42.00 for personal property
taxes for the year 1993, plus the costs of this action.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendants, Ralph J. Shaffar, Barbara J. Bellomy fka Barbara J.
Shaffar, Forrest "Pete" Bellamy; Commonwealth Mortgage
Corporation of America successor in interest to Commonwealth
Mortgage Company of America, L.P., the City of Bixby, Oklahoma
and the Board cf County Commimsioners, Tulsa County, Oklahoma,
have no right, title, or interest in the subject real property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that upon
the failure of said Defendants, Ralph J. Shaffar and Barbara J.
Bellomy fka Barbara J. Shaffar, to satisfy the money judgment of

the Plaintiff herein, an Order of Sale shall be issued to the

-~
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United States Marshal for the Northern District of Oklahoma,
commanding him to advertise and sell according to Plaintiff's
election with or without appraiﬁement the real property involved
herein and apply the proceeds of the sale as follows:

First: ;

In payment of the coaﬁs of this action

accrued and accruing incurred by the

Plaintiff, including the costgs of sale of

said real property;

Second:

In payment of the judgment rendered herein

in favor of the Plaintiff;

Third:

In payment of Defendant, County Treasurer,

Tulsa County, Oklahoﬁ@, in the amount of

$42.00, personal proyﬁrty taxes which are

currently due and owing.

The surplus from said sale, if any, shall be deposited with the
Clerk of the Court to await fuxther Order of the Court.

IT IS FURTHER ORDERHﬁ;'ﬂDJUDGED, AND DECREED that
pursuant to 12 U.S.C. 1710(1) ;here shall be no right of
redemption (including in all in#tances any right to possession
based upon any right of redempﬁ%on) in the mortgagor or any other

person subsequent to the foreclgsure sale.

IT IS FURTHER ORDERED; ADJUDGED, AND DECREED that from
and after the sale of the abowg%described real property, under
and by virtue of this judgment.ﬁnd decree, all of the Defendants

-



and all persons claiming under them since the filing of the
Complaint, be and they are forever barred and foreclosed of any
right, title, interest or claim in or to the subject real

property or any part thereof. o
57 JAMES O. ELLIsON

UNITED STATES DISTRICT JUDGE

APPROVED:

STEPHEN C. LEWIS
United States Attorney

[lewe & @/w

NEAL. B. KIRKPATRICK

Assistant United States Attorney
3900 U.S8. Courthouse

Tulsa, Oklahoma 74103

{918) 581-7463

. IS SEMLER, OBA #8076
ssistant District Attorney
406 Tulsa County Courthouse
Tulsa, Oklahoma 74103

(918) 596-4841

Attorney for Defendants,

County Treasurer and

Board of County Commissioners,
Tulsa County, Oklahoma

Judgment of Foreclosure
Civil Action No. 94-Cl1l23E

NBK:1lg
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IN THE UNITED STATES DISTRICT COURT I L E

FOR THE NORTHERN DISTRICT OF OKLAHOMA

nl,ﬁl‘lgrd M, L
ROBERT R. BURNETT, WoRTey, {%ﬁ'}’cr G Slork
Plaintiff, 0M4

vSs. Case No. 94-C-293-B

INTERNAL REVENUE SERVICE, and
EDWARD CAVUTO,

Defendants.

ORDER

Now before the Court are Plaintiff's Motion for Temporary Stay
and Predeprivation Hearing {(Docket #3) and Motion for Immediate
Injunction Against Defendant IRS (Docket #5). A hearing on these
motions was held April 22, 1994, and the court now enters the
following findings of fact and conclusions of law.

Findings of Fact

1. The Plaintiff, Robert R. Burnett, filed individual income
tax returns, Forms 1040, for tax years 1990 and 1991. Tax
liabilities were calculated on both returns.

2. No portion of the tax liabilities calculated to be due on
the 1990 or 1991 Forms 1040 were paid.

5. The IRS mailed a payment required notice to the Plaintiff,
dated July 12, 1993, for taxes, penalty, and interest due for tax
year 1991. (Exhibit #1 to Plaintiff's original complaint).

4. The Plaintiff repli&ﬁfﬁn the IRS's request for payment by
letter dated August 2, 1993, indicating that he owed the IRS

nothing because he was a "Nonrésident Alien." (Plaintiff's Exhibit

#2).



5. The Plaintiff was born in the United States (Tulsa,
Oklahoma) where he has resided at all times during the relevant
period.

6. Plaintiff contends he is a citizen of the United States for
all purposes except paying taxes.

7. On August 2, 1993, the IRS mailed to the Plaintiff a Notice
of Intent to Levy with respect to taxes, penalty and interest for
tax year 1990. (Plaintiff's exhibit #3).

8. On September 27, 1993, the IRS mailed to the Plaintiff a
Notice of Intent to Levy for taxes, penalty, and interest due with
respect to tax year 1991. (Plaintiff's exhibit #4).

9. By letter dated october 15, 1993, the Plaintiff informed
the IRS against that he was not required to pay income taxes
because of his "nonresident alien® tax status and that he was
considering the Notice of Intent to Levy dated September 27, 1993,
to be of no effect because it did not have a valid OMB Control
number on the face of the Notice. (Plaintiff's exhibit #5).

10. On December 13, 1993, the IRS mailed another Notice of
Intent to Levy to the Plaintiff with respect to taxes, penalty and
interest owed for tax year 1990. (Plaintiff's Exhibit #6) .

11. By letter dated December 23, 1993, the Plaintiff wrote the
IRS and again asserted that he was a nonresident alien and demanded
the IRS verify their authority to execute a levy upon his property.
(Plaintiff's exhibit #7).

12. On January 15, 1994, the IRS mailed to the Plaintiff a

Final Notice of Intention to Levy with respect to tax years 1990



and 1991. (Plaintiff's exhibit.#a).

13. On March 1, 1994, and March 13, 1924, the IRS mailed to
the Plaintiff Notices of Levy indicating that his property and his
rights to property had been levied upon at the Texo Corporation and
Community Bank and Trust Com@any. The Notices of Levy further
indicated that the levy pertained to unpaid balances on tax
assessments with respect to tax years 1990 and 1991. (Plaintiff's
exhibits #13 and #14).

14. On March 28, 1994, the Plaintiff filed a Complaint for
Wrongful Levy and a Motion for Temporary Stay and Predeprivation
Hearing. On April 22, 1994, the Plaintiff filed an Amended
complaint styled "Complaint for Deprivation of Substantive and
Administrative Due Process Rights". Plaintiff invokes the
jurisdiction of this Court pursuant to 28 U.S.C. §1343(3) and seeks
an order from this Court issuilng a "Certificate of Release of Levy"
to Plaintiff's bank and to Texe Corporation. The Plaintiff further
seeks an order forcing the IRS to return Plaintiff's checking
account and any and all monies taken from the Texo corporation. He
further seeks compensatory damages from the IRS for violation of
his due process rights and deﬁtivation of his money.

15. Any of the foregoing findings of fact which should be
considered conclusions of.-law are hereby incorporated as
conclusions of law.

Conclusions of Law
1. Any of the following:@bnclusions of law which should more

appropriately be considered findings of fact are hereby



incorporated as findings of fact.

2. To the extent that the Plaintiff requests relief in the
form of a declaratory judgment or injunctive relief such actions
are prohibited by the Anti-Injuhation Act, 26 U.S.C. §7421(a), and
the tax exception provision 6f the Declaratory Judgment Act, 28
U.S5.C. §2201(a). Section 7421(#) provides that no suit to restrain
the assessment or collection of any tax shall be maintained. The
Declaratory Judgment Act specifically prohibits declaratory
judgments in matters relating to federal taxes. See also, Flora v.
United States, 362 U.S. 145, 164, 80 S.Ct. 630, 640, 4 L.Ed. 24 623
(1960) ; Fostvedt V. United States, 978 F.2d 1201, 1203 (10th Cir.
1992). The Plaintiff has failed to show that any statutory or
common law exception to the Anti-Injunction Act or the tax
exception provision of the Declaratory Judgment Act are applicable.

3. Contrary to the Plaintiff's assertions, §702 of the
Administrative Procedures Act and other provisions of the
Administrative Procedures Act do not override the limitations of
the Anti-Injunction Act and the Declaratory Judgment Act. See
Fostvedt v. United States, 978 F.2d 1201, 1203-1204 (10th Cir.
1992).

4. Contrary to the assertion of the Plaintiff, 28 U.S.C.
§1343(3) does not provide this Court with subject matter

jurisdiction over the Unit*?"states, the IRS, or any of its

employees named individually'ih this case. Section 1343 only vests
the district court with jurisdiction when there is a substantive

claim for violation of civil fights under 42 U.S.C. §1983 and 1985.



However, these statutes provide a remedy for deprivation of right
under color of state law and 4o not apply when the defendants are
acting under color of federal laws. See Mack V. Alexander, 575 F.24

488, 489 (5th cir. 1978) and White v. Comm'r of Internal Revenue

Service, 537 F.Supp. 679, 683 (D.Colo. 1982).

5. IRS officials are absolutely immune from damages resulting
from their decisions to initiate or continue proceedings such as
audits and assessments. See Butz v. Economou, 438 U.S. 478, 515-16
(1978); cChriste V. , 916 F.2d 1462, 1475-76 {1990);
Stakevitz v. I.R.S., 640 F.2d 205, 206 (9th Cir. 1981); and White

v. Comm'r of Internal Revenue Service, 537 F.Supp. 679, 684

(D.Colo. 1982). Acts of which the Plaintiff complains are clearly

related to the official duties and responsibilities of the IRS
defendants. Decisions to 1initiate, ©prosecute or continue
proceedings such as audits or assessments are official duties of
IRS agents. The authority to collect assessed taxes is specifically
delegated to IRS agents. Assessments and levy pursuant to statutory
procedures and subject to Jjudicial review do not viclate any
clearly established right to due process. Christensen v. Ward, 916
F.2d 1462, 1476 (10th Cir. 1990), citing Yalkut v. Gemignani, 873
F.2d 31, 34-35 (24 Cir. l989).

6. The Plaintiff has not alleged or established any credible
or probative fact related to improper IRS procedures utilized in
this case to effect the levy.

7. Accordingly, the Plaintiff's Complaint for Deprivation of.

Substantive and Administrative Due Process Rights is dismissed in



its entirety for lack of subject matter jurisdiction and costs are

assessed against the Plaintiff. %

-—
IT IS SO ORDERED THIS V4 é DAY OF MAY, 199594.

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOM? 1‘

1

f.’?‘.f‘ r
Y 101904

BOBBY L. ROMINES, ) '
) nllfhgrdDM' aWranpg ci
Plaintiff, ) Lo el COURT
)
vs. )
) CASE NO. 93-C-786-B
UNITED STATES ex rel. U.S. ARMY )
CORPS OF ENGINEERS & )
DEPARTMENT OF THE ARMY, )
)
Defendant. )
ORDER

This matter comes on before the Court upon the Stipulation of all the parties
and the Court being fully advised in the premises ORDERS, ADJUDGES AND
DECREES that all claims asserted herein by the Plaintiff, Bobby L. Romines, against
the United St:;tcs of America are hereby DISMISSED WITH PREJUDICE, the parties

to bear their own costs and attorneys’ fees.

DATED this _//_ day of ‘M 1994,

UNITED STATES DISTRICT JUDGE




ROMINES v. UNITED STATES, 93-C-786-B
ORDER OF DISMISSAL

APPROVED AS TO FORM:

o e DR Ly

JACKSON M. ZANERHAFT, OBA #9988
Attorney for Plaintiff

1717 S. Boulder, Suite 910

Tulsa, OK 74119

(918) 582-8393

i

PETER BERNHARDT, OBA #741
Assistant U.S. Attorney

333 W. Fourth St., Suite 3460
Tulsa, OK 74103

(918) 581-7463

PB:rc
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IN THE UNITED STATES DISTRICT COURT j
FOR THE NORTHERN DISTRICT OF OKLAHOMA E
’M% i 4£)
ar, v
BILL W. HILL, ) ”%/&%/ ‘ 2994
) %ﬁrgh%g@%h
Plaintiff, ) @’Ef,o[pcobg’e
) /// ﬁﬁmﬂr
vs. ) No. 93-C-403-B _ - 4
)
STANLEY GLANZ, )
)
Defendant. )
ORDER

The above captioned case 1s hereby dismissed for lack of
prosecution on the Plaintiff's part. The Plaintiff has failed to
notify this Court of his address changes for more than one year and
to respond to the April 29,.,1994 Court er.

SO ORDERED THIS Zé day of , 1994.

VW s

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

SCOTT WOLF and BRENDA WOLF,
Plaintiffs,

Vs, Case No. 92-C-1101-B
THE PRUDENTIAL INSURANCE COMPANY OF
AMERICA, INC., THE PRUDENTIAL SERVICE
BUREAU INC., THE PRUDENTIAL LIFE INSURANCE
COMPANY, INC., THE PRUDENTIAL INSURANCE
COMPANY OF AMERICA, INC,, as Claims
Administrator for the Employee Benefit Plan known

FILED

14 0
as the Southern Baptist Health Plan, and THE ARY 169
ANNUITY BOARD OF THE SOUTHERN BAPTIST Richard M, Lamen e, Cf
CONVENTION, INC., U. s, erk

COURT

DI‘STR
HORTHERN peTy lr[ rnr ey

Nt Mt Ml Nl Sl e e Semte? Yt it et Mt it et e s “mare®

Defendants.

JUDGMENT

The Court, having entered summary judgment in favor of Defendants, The Prudential

Insurance Company of America, Inc. and The Prudential Service Bureau, Inc. and against

Plaintiffs, Scott and Brenda Wolf, by Order of November 5, 1993, and having denied Plaintiffs’

Motion for Reconsideration by Order of Da;:e_mber 8, 1993, hereby enters this final Judgment in

favor of The Prudential Insurance Company _bf America, Inc. and The Prudential Service Bureau,
Inc. and against Plaintiffs.

e
DATED this /8 day of May, 1984,
g/ Ti.. .o A BRETT

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE

Elsie Draper

Timothy A. Carney

GABLE AND GOTWALS

2000 Bank |V Center

Tulsa, Oklahoma 74119-5447

(918) 582-9201

ATTORNEYS FOR DEFENDANT, THE
PRUDENTIAL INSURANCE COMPANY OF
AMERICA, INC. and THE PRUDENTIAL
SERVICE BUREAU, INC.



UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHCMA

UNITED STATES OF AMERICA,
Plaintiff,
vs.

)
)
)
)
)
)
MARY H. DAVIS MANNING; )
DAVID C. DAVIS; )
HILLCREST MEDICAL CENTER; )
T. WESTBY'S SPORTS, INC.; )
C.B. SAVAGE; ) RTRPEREEY.
THE STATE OF OKLAHOMA, ex rel. . ) L
OKLAHOMA TAX COMMISSION; )
COUNTY TREASURER, Tulsa County, }
Oklahoma; }
BOARD OF COUNTY COMMISSIONERS, )
Tulsa County, Oklahoma, }
)
)

Defendantse. CIVIL ACTION NO. 93-C-644-B
JUDGMENT QF FORECLOSURE

A

This matter comes on for consideration this /h{%/ day

of X/ , 1994. The Plaintiff appears by Stephen C.
v

Lewis, United States Attorney for the Northern District of

Oklahoma, through Neal B. Kirkpatrick, Assistant United States
Attorney; the Defendants, COUNTY TREASURER, Tulsa County,
Oklahoma, and BOARD OF COUNTY COMMISSIONERS, Tulsa County,
Oklahoma, appear by J. Dennis S8emler, Assistant District
Attorney, Tulsa County, Oklahoma; the Defendant, HILLCREST
MEDICAL CENTER, appears by K. Jack Holloway; the Defendant, STATE
OF OKLAHOMA, ex rel. OKLAHOMA TAX COMMISSION, appears by Kim D.
Ashley, Assistant General Counsel; the Defendant, T. WESTBY'S
SPORTS, INC., appears by Steﬁﬁﬁ A. Heath; the Defendant, C.B.
Savage, appears not, and shouiﬁ be dismissed from this action;
and the Defendants, MARY H. DAVIS MANNING and DAVID C. DAVIS,

appear not, but make default.



The Court being fully advised and having examined the
court file finds that the Defendant, MARY H. DAVIS MANNING,
acknowledged receipt of Summons and Complaint on July 29, 1993;
that the Defendant, HILLCREST MEDICAL CENTER, acknowledged
receipt of Summons and Complaint on July 16, 1993; that the
Defendant, T. WESTBY'S SPORTS, INC., acknowledged receipt of
Summons and Complaint on July 20, 1993; that the Defendant, STATE
OF OKLAHOMA, ex rel. OKLAHOMA TAX COMMISSION, acknowledged
receipt of Summons and Complaint on July 16, 1993; that the
Defendant, DAVID C. DAVIS, was gerved a copy of Summons and
Complaint on January 4, 1993; that Defendant, COUNTY TREASURER,
Tulsa County, Oklahoma, acknowledged receipt of Summons and
Complaint on July 20, 1993; and that Defendant, BOARD OF COUNTY
COMMISSIONERS, Tulsa County, Oklahoma, acknowledged receipt of
Summons and Complaint on July 16, 1893.

It appears that the Defendants, COUNTY TREASURER, Tulsa
County, Oklahoma, filed his answer on August 5, 1993, and BOARD
OF COUNTY COMMISSIONERS, Tulsa County, Oklahoma, filed their
Answer on August 10, 1993; that the Defendant, STATE OF OKLAHOMA,
ex rel., OKLAHOMA TAX COMMISSION, filed its Answer, Counter-Claim
and Cross-Claim on August 4, 1993; and that the Defendant,
HILLCREST MEDICAL CENTER, filed its Answer on July 23, 1993, the
Defendant, T. WESTBY'S SPORTS, INC., filed its disclaimer on
July 23, 1953, the Defendants, MARY H. DAVIS MANNING and DAVID C.
DAVIS, have failed to answer and default has therefore been

entered by the Clerk of this Court.



——

The Court further finds that this is a suit based upon
a certain mortgage note and for foreclosure of a mortgage
securing said mortgage note upon the following described real
property located in Tulsa County, Oklahoma, within the Northern
Judicial District of Oklahoma:

Lot Eight ({8), Block Five (5), THIRD

CRESTVIEW ESTATES, an Addition to the City of

Tulsa, Tulsa County, State of Oklahoma,

according to the recorded Plat thereof.

The Court further finds that on March 21, 1985, the
Defendants, MARY H. DAVIS MANNING and DAVID C. DAVIS, husband and
wife, executed and delivered to Midfirst Mortgage Co., a mortgage
note in the amount of $40,741.00, payable in monthly
installments, with interest thereon at the rate of Twelve and
One-Half percent (12.5%) per annum.

The Court further findé that as security for the
payment of the above-described note, the Defendants, MARY H.
DAVIS MANNING and DAVID C. DAVIS, then husband and wife, executed
and delivered to MidFirst Mortgage Co., a mortgage dated
March 21, 1985, covering the above-described property. Said
mortgage was recorded on March 27, 1985, in Book 4852, Page 329,
in the records of Tulsa County, Oklahoma.

The Court further finds that on May 1, 1985, MidFirst
Mortgage Co. assigned the above-described mortgage note and
mortgage to Midland Mortgage Co.. This Assignment of Mortgage
was recorded on May 3, 1985, in Book 4860, Page 1000, in the

records of Tulsa County, Oklahoma.




The Court further finds that on March 1, 1986, Midland
Mortgage Co. assigned the above-described mortgage note and
mortgage to Trinity Mortgage Co. This Assignment of Mortgage was
recorded on March 10, 1986, in Book 4928, Page 1937, in the
records of Tulsa County, Oklahoma.

The Court further finds that on February 5, 1988,
Trinity Mortgage Co., assigned the above described mortgage note
and mortgage to the Secretary of Housing and Urban Development of
Washington, D.C., his successors and assigns. This Assignment of
Mortgage was recorded on February 12, 1988, in Book 5080, Page
1077, in the records of Tulga County, Oklahoma.

The Court further finds that on December 30, 1987, the
Defendant, MARY H. DAVIS MANNING, entered into an agreement with
the Plaintiff lowering the amount of the monthly installments due
under the note in exchange for the Plaintiff's forbearance of its
right to foreclose. Supersediﬂg agreements were reached between
these same parties on August 31, 1988; August 17, 1989; March 19,
1990; September 5, 1990; and December 7, 1990.

The Court further finds that the Defendant, MARY H.
DAVIS MANNING, made default uﬁder the terms of the aforesaid note
and mortgage, as well as the terms and conditions of the
forbearance agreements, by reason of her failure to make the
monthly installments due thereon, which default has continued,
and that by reason thereof the Defendant, MARY H. DAVIS MANNING,
is indebted to the Plaintiff in the principal sum of $80,672.87,

plus interest at the rate of Twelve and One-Half percent per



annum from July 14, 1993 until judgment, plus interest thereafter
at the legal rate until fully paid, and the costs of this action.

The Court further finds that the Defendant, STATE OF
OKLAHOMA, ex rel. OKLAHOMA TAX COMMISSION, has a lien on the
property which is the subject matter of this action by virtue of
a Tax Warrant Number ITI8700783600 in the amount of $639.37, plus
accrued and accruing interest, filed on November 12, 1987. Said
lien is inferior to the interest of the Plaintiff, United States
of America.

The Court further finds that the Defendant, HILLCREST
MEDICAL CENTER, claims an interest in the property which is the
subject matter of this action by virtue of a Judgment in Tulsa
County District Court case number SC 86-2943, in the amount of
$994 .46, plus costs and fees, dated March 13, 1986, and recorded
with the Tulsa County Clerk on March 17, 1986, in Book 4930, Page
1445. Execution was issued on such judgment on February 28,

1991, and such writ of execution was recorded with the Tulsa
County Clerk on March 5, 1991, in Book 5307, Page 638. Said lien
is inferior to the interest of the Plaintiff, United States of
America.

The Court further £finds that the Defendant, COUNTY
TREASURER, Tulsa County, Oklahoma, has a lien on the property
which is the subject matter of this action by virtue of personal
property taxes in the amount of $8.00 which became a lien on the
property as of June 26, 1992..:Said lien is inferior to the

interest of the Plaintiff, United States of America.



The Court further finds that the Defendant, BOARD OF
COUNTY COMMISSIONERS, Tulsa County, Oklahoma, claims no right,
title or interest in the subject real property.

The Court further finds that the Defendant, T.
WESTBY'S SPORTS, INC., claims no right, title or interest in the
subject real property.

The Court further finds that the Defendant, C.B.
Savage, should be dismissed as a defendant to this action.

The Court further f£inds that pursuant to 12 U.S.C.
1710(1) there shall be no right of redemption (including in all
instances any right to possession based upon any right of
redemption) in the mortgagor or any other person subsequent to
the foreclosure sale.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the
Plaintiff, the United States of America, acting on behalf of the
Secretary of Housing and Urban Development, have and recover
judgment against the Defendant, MARY H. DAVIS MANNING, in the
principal sum of $80,672.87, plus interest at the rate of Twelve
and One-Half percent per annum from July 14, 1993 until judgment,
plus interest thereafter at the current legal rate of 45:/25
percent per annum until paid, plus the costs of this action, plus
any additional sums advanced or to be advanced or expended during
this foreclosure action by Plaintiff for taxes, insurance,
abstracting, or sums for the preservation of the subject
property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the

Defendant, STATE OF OKLAHOMA, ex rel. OKLAHOMA TAX COMMISSION,

- -




have and recover judgment in rem in the amount of $639.37 plus
accrued and accruing interest, for state taxes for the year 1982,
plus the costs of this action.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, HILLCREST MEDICAL CENTER, have and recover judgment in
the amount of $99%4.46 plus costs and fees.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, COUNTY TREASURER, Tulsa County, Oklahoma, have and
recover judgment in the amount of $8.00 for personal property
taxes for the year 1991, plus the costs of this action.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendants, BOARD OF COUNTY COMMISSIONERS, Tulsa County,
Oklahoma, and T. WESTBY'S SPORTS, INC., have no right, title, or
interest in the subject real property.

IT IS FURTHER ORDERﬁﬁ, ADJUDGED, AND DECREED that upon
the failure of said Defendant, MARY H. DAVIS MANNING, to satisfy
the judgment of the Plaintiff herein, an Order of Sale shall be
issued to the United States Marshal for the Northern District of
Oklahoma, commanding him to advertise and sell according to
Plaintiff's election with or without appraisement the real
property involved herein and apply the proceeds of the sale as
follows:

First:

In payment of the costs of this action

accrued and accruing incurred by the

Plaintiff, including the costs of sale of

said real property;



Second:

In payment of the judgment rendered herein

in favor of the Plaintiff;

Third:

In payment of Defendant, STATE OF OKLAHOMA, ex rel.

OKLAHOMA TAX COMMISSION, in the amount of $639.37, plus

interest in state taxes which are currently and owing.

Fourth:

In payment of Defendant, HILLCREST MEDICAIL CENTER,

in the amount of $994.46, plus costs and fees.

Fifth:

In payment of Defendant, COUNTY TREASURER,

Tulsa County, Oklahoma, in the amount of

$8.00, personal property taxes which are

currently due and owing.

The surplus from said sale, if any, shall be deposited with the
Clerk of the Court to await further Order of the Court.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that
pursuant to 12 U.S.C. 1710(1) there shall be no right of
redemption (including in all instances any right to possession
based upon any right of redemption} in the mortgagor or any other
person subsequent to the foreclosure sale.

IT IS FURTHER ORDER#D, ADJUDGED, AND DECREED that from
and after the sale of the above-described real property, under
and by virtue of this judgment.and decree, all of the Defendants
and all persons claiming under them since the filing of the

Complaint, be and they are forever barred and foreclosed of any

-



right, title, interest or claim in or to the subject real

property or any part thereof.

e o
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UNITED STATES DISTRICT JUDGE

APPROVED:

STEPHEN C. LEWIS
United States Attorney

Mﬁ@ﬂ |

NEAL B. KIRKPATRICK

Assistant United States Attorney
3900 U.8. Courthouse .
Tulsa, Oklahoma 74103

(918) 581-7463
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DENNIS SEMLER, OBA #8076
ssistant District Attorney
406 Tulsa County Courthouse
Tulsa, Oklahoma 74103
(918) 596-4841
Attorney for Defendants,
County Treasurer and
Board of County Commissioners,
Tulsa County, Oklahoma

M D. ASHLEY, OBA #14175
Assistant General Counse
P.O. Box 53248
Oklahoma City, Oklahoma 73152-3248
(405} 521-3141 -
Attorney for Defendant,
State of Oklahoma, ex rel.
Oklahoma Tax Commission
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UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

MELZENIA HAWKINS, )
)
Plaintiff, ) : . ;
)
VS, ) may 1
) Rich: 11 con, Clork
DONNA E. SHALALA, ) G000 COURT
SECRETARY OF HEALTH AND ) LR
HUMAN SERVICES, )
)
Defendant. )
) CASE NO. 93-C-570-E
ORDER

Upon the motion of the defendant, Secretary of Health and Human Services,
by Stephen C. Lewis, United States Attorney of the Northern District of Oklahoma,
through Phil Pinnell, Assistant United States Attorney, and for good cause shown, it is
hereby ORDERED that this case be remanded to the Secretary for reconstruction of the

cassette tapes of March 3, 1992, and April 20, 1993.

DATED this z/ day of “7}'2/»(}-- , 1994,

e FS O ELUSON

L
Y

UNITED STATES DISTRICT JUDGE



SUBMITTED BY:

STEPHEN C. LEWIS
United States Attorney

PHIL PINNELL, OBA #7169
Assistant United States Attorney
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IN THE UNITED STATES DISTRICT COURT MAY T8 100 >
FOR THE NORTHERN DISTRICT OF OKLAHOMA
Richoig M. Lawien, Clerke
U. S. DISTRICT COURT
NORTHERH DISTRICT OF OKLAHOMA

IN RE: )
)
MID-AMERICAS PROCESS SERVICES, INC.,) Case No. 91-1254-C
) Chapter 11
Debtor. )
)
GLEN W. TAYLOR, TRUSTEE, )
)
Plaintiff, )
)
vs. ) Case No. 93-C-882-E
) (Adv. No. 92-406-C)
YAFFE IRON AND METAL COMPANY, INC., )
)
Defendant, )
)
VS. )
)
GLEN W. TAYLOR, TRUSTEE OF MID- ) Case No. 91-1294-C
AMERICA MACHINERY ASSOCIATION, INC.,) Chapter 11
)
Third-Party Defendant.)

QRDPDER

The Court has been advised that the adversary proceeding upon
which this action is based has been dismissed with prejudice.
Therefore it is not necessary that the action remain upon the
calendar of the Court.

IT IS THEREFORE ORDERED that the Clerk administratively
terminate this action in his records, without prejudice to the
rights of the parties to reopen the proceedings for good cause
shown for the entry of any stipulation, order, judgment, or for any
other purpose required to obtain a final determination of the
litigation. The Court retains complete jurisdiction to vacate this
order and to reopen the action upon cause shown within 30 days that

settlement has not been completed and further 1itig§t§on is



necessary.

ORDERED this /8 74 day of May, 1994.

jﬂ.‘-—{/w\_}
JAMES//0. ELLISON, Chief Judge
STATES DISTRICT COURT

i
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UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHCOMA
UNITED STATES OF AMERICA,

Plaintiff,

vS. jE? jE)
finy ¢ ..
JACKY L. WAGNER; BEVERLY J. Pich " 1904
arg v
U, 55 L
OKLAHOMA, INC.; CITY OF GLENPOOL, Byt [’-,Sc”?’crc Clork
Oklahoma; COUNTY TREASURER, TR gu,qr
Tulsa County, Oklahoma; sy

BOARD OF COUNTY COMMISSIONERS,

)

)

)

)

)

)

}

WAGNER; NORWEST FINANCIAL }
)

)

3

Tulsa County, Oklahoma, )
)

)

Defendants. CIVIL ACTION NO. 384-C 191B

JUDGMENT OF FORECLOSURE

This matter comes on for consideration this ,/’2 day

of ﬁ%ﬁtﬂe?f" , 1994. The Plaintiff appears by Stephen C.

Lewis, United States Attorney for the Northern District of
Oklahoma, through Neal B. Kirkpatrick, Assistant United States
Attorney; the Defendants, County Treasurer, Tulsa County,
Oklahoma, and Board of County Commissioners, Tulsa County,
Oklahoma, appear by J. Dennisg Semler, Assistant District
Attorney, Tulsa County, Oklahoma; and the Defendants,

Jacky L. Wagner, Beverly J. Wagner, Norwest Financial Oklahoma,
Inc., and City of Glenpool, Oklahoma, appear not, but make
default.

The Court being fully advised and having examined the
court file finds that the Defeﬁdéﬁts, Jacky L. Wagner and
Beverly J. Wagner, were served with Summons and Complaint on
April 11, 1994; that the Defendant, Norwest Financial Oklahoma,

Inc., was served with Summons and Complaint on April 11, 1994;



that the Defendant, City of Glenpool, Oklahoma, acknowledged
receipt of Summons and Complaint on or about March 24, 1994; that
Defendant, County Treasurer, Tulsa County, Oklahoma, acknowledged
receipt of Summons and Complaint on March 10, 1994; and that
Defendant, Board of County Commissioners, Tulsa County, Oklahoma,
acknowledged receipt of Summone and Complaint on March 4, 1994.

It appears that the Defendants, County Treasurer, Tulsa
County, Oklahoma, and Board of County Commissioners, Tulsa
County, Oklahoma, filed their Answer on March 21, 1994; and that
the Defendants, Jacky L. Wagner, Beverly J. Wagner, Norwest
Financial Oklahoma, Inc., and City of Glenpoocl, Oklahoma, have
failed to answer and their default has therefore been entered by
the Clerk of this Court.

The Court further finds that this is a suit based upon
a certain mortgage note and for foreclosure of a mortgage
securing said mortgage note upon the following described real
property located in Tulsa County, Oklahoma, within the Northern

Judicial District of Oklahoma:

Lot Twenty-Six (26), Block Six (6},

Brentwood II, an addltion to the City of

Glenpool, Tulsa County, State of Oklahoma,

according to the recorded plat thereof.

The Court further finds that on July 31, 1986, the
Defendants, JACKY L. WAGNER and BEVERLY J. WAGNER, husband and
wife, executed and delivered to Commonwealth Mortgage Corporation

their mortgage note in the amount of $495,201.00, payable in



monthly installments, with interest thereon at the rate of nine
and one-half percent (9.5%) per annum.

The Court further finds that as security for the
payment of the above-described note, the Defendants, JACKY L.
WAGNER and BEVERLY J. WAGNER, husband and wife, executed and
delivered to Commonwealth Mortgage Company a mortgage dated July
31, 1986, covering the above-described property. Said mortgage
was recorded on August 4, 1986, in Book 4960, Page 723, in the
records of Tulsa County, Oklahoma.

The Court further finds that on May 5, 1987,
Commonwealth Mortgage Corporation of America fka Commonwealth
Mortgage Corporation assigned the above-described mortgage note
and mortgage to Commonwealth Mortgage Company of America, L.P.
This Assignment of Mortgage was recorded on June 19, 1987, in
Book 5032, Page 1635, in the records of Tulsa County, Oklahoma.

The Court further finds that on February 26, 1988,
Commonwealth Mortgage Company of America, L.P. assigned the
above-described mortgage note and mortgage to The Lomas and
Nettleton Company. This Assignment of Mortgage was recorded on
June 6, 1988, in Book 5104, Page 1624, in the records of Tulsa
County, Oklahoma.

The Court further finds that on March 15, 1989, Lomas
Mortgage USA, Inc. fka The Lomas and Nettleton Company assigned
the above-described mortgage note and mortgage to the Secretary

of Housing and Urban Development of Washington, D.C., his

‘successors and assigns. This Agsignment of Mortgage was recorded



on March 22, 1989, in Book 5173, Page 757, in the records of
Tulsa County, Oklahoma.

The Court further finds that on March 1, 1990, the
Defendants, JACKY L. WAGNER and BEVERLY J. WAGNER, husband and
wife, entered into an agreement with the Plaintiff lowering the
amount of the monthly installments due under the note in exchange
for the Plaintiff's forbearance of its right to foreclose.
Superseding agreements were reached between these same parties on
March 1, 1991 and March 1, 1992.

The Court further finds that the personal liability of
the Defendants, JACKY L. WAGNER and BEVERLY J. WAGNER, was
discharged in the United States Bankruptcy Court for the Northern
District of Oklahoma in case number 92-4124-W, filed November 25,
1992, discharged March 189, 1993, and closed July 14, 1993,

The Court further finmde that the Defendants, JACKY L.
WAGNER and BEVERLY J. WAGNER, made default under the terms of the
aforesaid note and mortgage, as well as the terms and conditions
of the forbearance agreements, by reason of their failure to make
the monthly installments due thereon, which default has
continued, and that by reason thereof the Defendants, JACKY L.
WAGNER and BEVERLY J. WAGNER, are indebted to the Plaintiff in
the principal sum of $76,048.08, plus interest at the rate of 9.5
percent per annum from March 1, 1994 until judgment, plus
interest thereafter at the legal rate until fully paid, and the
costs of this action.

The Court further finds that the Defendant, County

Treagurer, Tulsa County, Oklahoma, has a lien on the property

-4-



which is the subject matter of this action by virtue of personal
property taxes in the amount of $19.00 which became a lien on the
property as of June 26, 1992; and has a claim on the property for
$16.00 for the tax year 1992; and has a claim on the property for
$ 16.00 for the tax year 1993. Said lien and claims are inferior
to the interest of the Plaintiff, United States of America.

The Court further fimds that the Defendant, Board of
County Commissioners, Tulsa Caﬁhﬁy, Oklahoma, claims no right,
title or interest in the subject real property.

The Court further fimde that the Defendants, Jacky L.
Wagner, Beverly J. Wagner, Norwest Financial Oklahoma, Inc., and
City of Glenpool, Oklahoma are.in default, and have no right,
title or interest in the subjedt real property.

The Court further finds that pursuant to 12 U.S.C.
1710(1) there shall be no right of redemption (including in all
instances any right to possession based upon any right of
redemption} in the mortgagor or any other person subsequent to
the foreclosure sale.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the
Plaintiff, the United States of America, acting on behalf of the
Secretary of Housing and Urban Development, have and recover
judgment in rem against the Deﬁendants, Jacky L. Wagner and
Beverly J. Wagner, in the prin@iyal sum of $76,048.08, plus
interest at the rate of 9.5 pefcent per annum from March 1, 1994
until judgment, plus interest thereafter at the current legal
rate of 5 0dA percent per annum until paid, plus the costs of

this action, plus any additional sums advanced or to be advanced

.“5_



or expended during this foreclogure action by Plaintiff for
taxes, insurance, abstracting, or sums for the preservation of
the subject property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, County Treasurer, Tulsa County, Oklahoma, have and
recover judgment in the amount of $51.00 for personal property
taxes for the years 1991-1993, plus the costs of this action.

IT IS FURTHER ORDER.E#,_ ADJUDGED, AND DECREED that the
Defendants, Jacky L. Wagner, Be?erly J. Wagner, Norwest Financial
Oklahoma, Inc., City of Glempool, Oklahoma, and the Board of
County Commigsioners, Tulsa County, Oklahoma, has no right,
title, or interest in the subject real property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that upon
the failure of said Defendants, Jacky L. Wagner and Beverly J.
Wagner, to satisfy the in rem judgment of the Plaintiff herein,
an Order of Sale shall be issued to the United States Marshal for
the Northern District of Oklahoma, commanding him to advertise
and sell according to Plaintiff's election with or without
appraisement the real property involved herein and apply the
proceeds of the sale as follows:

First:

in payment of the costs of this action

accrued and accruing incurred by the

Plaintiff, including the costs of sale of

said real property;



Second:

In payment of the jﬂﬁgment rendered herein

in favor of the Plaintiff;

Third:

In payment of Defenﬁant, County Treasurer,

Tulsa County, Oklahﬂﬁa, in the amount of

$51.00, personal praéerty taxes which are

currently due and oﬁing.

The surplus from said sale, if any, shall be deposited with the
Clerk of the Court to await fuither Order of the Court.

IT IS FURTHER ORDER*#} ADJUDGED, AND DECREED that
pursuant to 12 U.S.C. 1710(1}:€here shall be no right of
redemption (including in all iﬁstances any right to possession
based upon any right of redemption) in the mortgagor or any other
person subsequent to the foregioaure sale.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that from
and after the sale of the abavé?described real property, under
and by virtue of this judgmen;_and decree, all of the Defendants
and all persons claiming under them since the filing of the

Complaint, be and they are forever barred and foreclosed of any

right, title, interest or claiﬂ-in or to the subject real

property or any part thereof.
S/ THOMAS R. BRETT

UNITED STATES DISTRICT JUDGE




APPROVED:

STEPHEN C. LEWIS
United States Attorney
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NEAL B. KIRKPATRICK -
Assistant United States Attorney
3900 U.8. Courthouse

Tulsa, Oklahoma 74103

(918) 581-7463

IS SEMLER, OBA #8076
istant District Attorney
406 Tulsa County Courthouse
Tulsa, Oklahoma 74103
(918} 596-4841
Attorney for Defendants,
County Treasurer and
Board of County Commissioners,
Tulsa County, Oklahoma
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NBK:1lg




i

W 1, _—
- N R ]

UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,

Plaintiff, E D
ISRV
vs. I A A
. H;Chard M ‘ { “ n"
DAVID LEE ROBINSON; JACQUNETT L. Y. i e,

ROBINSON; ELLEN HENRY; COUNTY -
TREASURER, Tulsa County, "
Oklahoma; BOARD OF COUNTY
COMMISSIONERS, Tulsa County,

Mt M Rt Tt o ot et Mot e e Vs N o et

Qklahoma,
Defendants. CIVIL ACTION NO. 94-C 300B
JUDGMENT OF FORECLOSURE
This matter comes on for consideration this /’;7 day
of j&ﬁﬁi¢/' , 1994, The'Piaintiff appears by Stephen C.
/

Lewis, United States Attorney for the Northern District of
Oklahoma, through Neal B. Kirﬁ@itrick, Assistant United States
Attorney; the Defendants, Counﬁ? Treasurer, Tulsa County,
Oklahoma, and Board of County ﬂﬁnmissioners, Tulsa County,
Oklahoma, appear by J. Dennis Semler, Assistant District
Attorney, Tulsa County, Oklahoma; and the Defendants, David Lee
Robinson, Jacqunett L. Robinsaﬁ;-and Ellen Henry, appear not, but
make default.

The Court being fullg_advised and having examined the
court file finds that the Deféﬂdants, David Lee Robinson and
Jacqunett L. Robinson, acknowiQﬁged receipt of Summons and
Complaint on April 11, 1994; ﬁ%@t the Defendant, Ellen Henry,
acknowledged receipt of Summcﬁﬁzand Complaint on April 2, 1994;

that Defendant, County Treasuﬁtx, Tulsa County, Oklahoma,



acknowledged receipt of Summons and Complaint on April 8, 1994;
and that Defendant, Board of County Commissioners, Tulsa County,
Oklahoma, acknowledged receipt of Summons and Complaint on March
30, 1994.

It appears that the Defendants, County Treasurer, Tulsa
County, Oklahoma, and Board of County Commissioners, Tulsa
County, Oklahoma, filed their Amswer on April 25, 1994; and that
the Defendants, David Lee Robinaon, Jacqunett L. Robingon, and
Ellen Henry, have failed to answer and their default has
therefore been entered by the Clerk of this Court.

The Court further finds that this is a suit based upon
a certain mortgage note and for foreclosure of a mortgage
securing said mortgage note upon the following described real
property located in Tulsa County, Oklahoma, within the Northern
Judicial District of Cklahoma:

LOT FIFTY-TWO (52), BLOCK EIGHT (8), NORTHGATE

THIRD ADDITION, AN ADDITION IN TULSA COUNTY,

OKLAHOMA, ACCORDING TO THE RECORDED PLAT

THERECF .

The Court further finds that on March 5, 1986, the
Defendant, Ellen Henry, executéa and delivered to MidAmerica
Federal Savings and Loan Association her mortgage note in the
amount of $31,700.00, payable in monthly installments, with
interest thereon at the rate of eleven and one-half percent
(11.5%) per annum.

The Court further finde that as security for the
payment of the above-described note, the Defendant, Ellen Henry,

executed and delivered to MidAmerica Federal Savings and Loan

Association a mortgage dated March 5, 1986, covering the above-



described property. Said mortgage was recorded on March 6, 1986,
in Book 4928, Page 1015, in the records of Tulsga County,
Oklahoma.

The Court further finds that on April 14, 1986,
MidAmerica Federal Savings and Loan Assoclation agsigned the
above-described mortgage note.and mortgage to Mortgage Clearing
Corporation. This Assignment of Mortgage was recorded on April
23, 1986, in Book 4937, Page 1626, in the records of Tulsa
County, Oklahoma.

The Court further finds that on June 2, 1988, Mortgage
Clearing Corporation assigned the above-described mortgage note
and mortgage to the Secretary of Housing and Urban Development,
his/her successors and assigns. This Assignment of Mortgage was
recorded on June 23, 1988, in Book 5109, Page 805, in the records
of Tulsa County, Oklahoma.

The Court further finde that the Defendants, David Lee
Robinson and Jacqunett L. Robinson, currently hold the fee simple
title to the property by virtue of a General Warranty Deed Dated
May 16, 1986, and recorded on May 19, 1986 in Book 4943, Page 5,
in the records of Tulsa County, Oklahoma. The Defendants, David
Lee Robinson and Jacqunett L. Robinson, are the current
assumptors of the subject indebtedness.

The Court further finds that on July 1, 1988, the
Defendants, David Lee Robinson and Jacqunett .. Robinson, entered
into an agreement with the Plaintiff lowering the amount of the
monthly installments due undér the note in exchange for the

plaintiff's forbearance of its right to foreclose. Superseding



agreements was reached between_these same parties on February 1,
1990, May 1, 1991, and April 28, 1992.

The Court further finds that on August 28, 1991, the
Defendants, David Lee Robinson and Jacqunett L. Robinson, filed a
Chapter 13 Bankruptcy in United States Bankruptcy Court for the
Northern District of Oklahoma under Case Number 91-3053C. This
Bankruptcy was dismissed by an Order Dismissing the Case, which
was filed on March 19, 1993, and dated on March 22, 1994.

The Court further fiﬁdﬂ that the Defendants, David Lee
Robinson and Jacqunett L. Robingon, made default under the terms
of the aforesaid note and mortgage, as well as the terms and
conditions of the forbearance égreements, by reason of their
failure to make the monthly installments due thereon, which
default has continued, and thaﬁaby reason thereof the Defendants,
David Lee Robingon and Jacqunett L. Robinson, are indebted to the
Plaintiff in the principal sum of $51,898.75, plus interest at
the rate of 11.5 percent per annum from March 1, 1994 until
judgment, plus interest thereafter at the legal rate until fully
paid, and the costs of this action.

The Court further findﬂ that the Defendant, County
Treasurer, Tulsa County, Oklahﬁﬁm, has a lien on the property
which is the subject matter of:ﬁhis action by virtue of personal
property taxes in the amount of?SlS.OO which became a lien on the
property as of June 26, 1992; ﬁﬁd a lien on the property in the
amount of $11.00 which becamei@flien on the property as of June
25, 1993; and a claim againstlﬁ;g property in the amount of

$11.00 for personal property taxes for the year 1993. Said liens



and claim are inferior to the interest of the Plaintiff, United
States of America.

The Court further finds that the Defendants, Board of
County Commissioners, Tulsa County, Oklahoma, claims no right,
title or interest in the subject real property.

The Court further finds that the Defendants, David Lee
Robinson, Jacqunett L. Robinson, and Ellen Henry, are in default,
and have no right, title or interest in the subject real
property.

The Court further finds that pursuant to 12 U.S.C.

1710 (1) there shall be no right of redemption (including in all
instances any right to posséssidn based upon any right of
redemption) in the mortgagor or any other person subsequent to
the foreclosure sale.' .

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the
Plaintiff, the United States of America, acting on behalf of the
Secretary of Housing and Urban Development, have and recover
judgment against the Defendants, David Lee Robinson and Jacqunett
L. Robinson, in the principal sum of $51,898.75, plus interest at
the rate of 11.5 percent per annum from March 1, 1994 until
judgment, plus interest thereafter at the current legal rate of
EitQ;l percent per annum until paid, plus the costs of this
action, plus any additional sums advanced or to be advanced or
expended during this foreclosure action by Plaintiff for taxes,
insurance, abstracting, or sums for the preservation of the
subject property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the

Defendant, County Treasurer, Tulsa County, Oklahoma, have and



recover judgment in the amount of $37.00 for personal property
taxes for the years 1991-1993, plus the costs of this action.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendants, David Lee Robinson, Jacqunett L. Robinson, Ellen
Henry, and the Board of County.C¢mmissioners, Tulsa County,
Oklahoma, have no right, title, or interest in the subject real
property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that upon
the failure of said Defendants, David Lee Robinson and Jacqunett
L. Robinson, to satisfy the money judgment of the Plaintiff
herein, an Order of Sale shall be issued to the United States
Marshal for the Northern Distriet of Oklahoma, commanding him to
advertise and sell according to Plaintiff's election with or
without appraisement the real property involved herein and apply
the proceeds of the sale as follows:

First:

In payment of the costs of this action

accrued and accruing incurred by the

Plaintiff, including the costs of sale of

said real property;

Second:

In payment of the judgment rendered herein

in favor of the Plaintiff;

Third:

In payment of Defendant, County Treasurer,

Tulsa County, Oklahoma, in the amount of

$37.00, personal property taxes which are

currently due and owing.



The surplus from said sale, if any, shall be deposited with the
Clerk of the Court to await further Order of the Court.

IT IS FURTHER ORDEREﬁ, ADJUDGED, AND DECREED that
pursuant to 12 U.S.C. 1710(1) there shall be no right of
redemption (including in all instances any right to possession
based upon any right of redemption) in the mortgagor or any other
person subsequent to the foreclosure sale.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that from
and after the sale of the above-described real property, under
and by virtue of this judgment and decree, all of the Defendants
and all persons claiming under them since the filing of the
Complaint, be and they are forever barred and foreclosed of any

right, title, interest or claim in or to the subject real

property or any part thereof. 8/ THOMAS R. BRETT,

UNITED STATES DISTRICT JUDGE

APPROVED:

STEPHEN C. LEWIS
United States Attorney

NEAL B. KIRKPAYRICK/

Assistant United States Attorney
3900 U.8. Courthouse

Tulsa, Cklahoma 74103

(918) 581-7463




[

ENNIS SEMLER, OBA #B076
istant District Attorney
406 Tulsa County Courthouse
Tulsa, Oklahoma 74103
(918) 596-4841
Attorney for Defendants,
County Treasurer and
Board of County Commissioners,
Tulsa County, Oklahoma

Judgment of Foreclosure
Civil Action No. 94-C 300B

NBK:lg
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IN THE UNITED STATES DISTRICT COE I E
FOR THE NORTHERN DISTRICT OF OKLAHOMA
Ay 1 7 1994

Al
ch'asrdD . TLa rence, Clerk
HORTHERN DISfPfU OF U!‘?A%IM

ROBERT B. REICH, Secretary of
Labor, United States Department
of Labor,

Plaintiff,

!
i

vs. Case No. 93-C-289-B u/
PIPELINERS LOCAL UNION NO. 798,
UNITED ASSOCIATION OF JOURNEYMAN
AND APPRENTICES OF THE PLUMBING
AND PIPE FITTING INDUSTRY OF THE
UNITED STATES AND CANADA, AFL-CIO,

Nt Vg N St St Nt et Nt et Nt Vgat? Nl st vt vt

Defendants.

OQRDER

Now before the Court is Defendant Local 798's Motion for
Sanctions (Docket #32). Defendant seeks an order imposing sanctions
against Plaintiff under Federal Rules of Civil Procedure 37{a) (4)
and (b) (2) as a result of Plaintiff's continuing refusal to comply
with the discovery order entered by this Court on February 16,
1994. Plaintiff agrees the Defendant's motion should be granted
insofar as it seeks the involuntary dismissal of this action but
objects to Defendant's request for an award of expenses or monetary
sanctions.

Following a review of the issues herein, as well as the record
and applicable legal authority, the Court concludes this matter
should be and is hereby DISMISSED with prejudice pursuant to
Fed.R.Civ.P. 37(b). The Court further concludes Defendant's motion
should be and is hereby DENIED to the extent it seeks an award of
costs and attorney fees. Each party is responsible for its own

fees, costs and expenses incurred herein.



IT IS SO ORDERED THIS ___/ é DAY OF MAY, 1994.
THOMAS R. BRETT N

UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT ghgf I L E
MA

FOR THE NORTHERN DISTRICT OF OK
[AAY 17 1994

Rfchard M. Lawrence, Clotk
5. DISTRICT COURT
NURTHERN DISTRICT GF OKLAHOMA

MICHAEL L. KADUK,

Plaintiff,

S/

Case No. 91—C-—849—B/

V5.

AMERADA HESS CORPORATION,

Defendant.

ORDER

Now before the Court is Janelle H. Steltzlen's Motion for
Relief From Order Imposing Monetary Sanctions (Docket #88).

For good cause shown and there being no objection from
Defendant, the Court hereby grants Steltzlen's motion and vacates
the Judgment against Janelle Steltzlen dated January 26, 1993. The
Judgment remains in full force against Steltzlen's co-counsel,

Thomas Bright.

IT IS SO ORDERED THIS L 2 DAY OF MAY, 1994.

UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT F I L E D

FOR THE NORTHERN DISTRICT OF OKLAHOMA

UNIVERSAL JOINT SPECIALISTS, MAY 1?IQQ4
INC., an Oklahoma corporation, Rlchard M Lawrence Clerk
Plaintiff, NURTHERN DISTRICT 13 UKMHm

vVsS. Case No. 91-C-937-B

STEVEN L. FRITZ and
PRUDENTIAL-BACHE SECURITIES, INC.,

T s Nt N Vet st Vot Vgt et St s

Defendants.

JOINT STIPULATION SMISSAL WITH PREJUDICE

Pursuant to Federal Rule of Civil Procedure 41, the parties
hereby stipulate that Plaintiff's claims are hereby dismissed with
prejudice. The parties agree that they shall bear their own

respective attorneys' fees and costs incured in connection with

oy A

David H. Sanders
624 S. Denver, Suite 202
Tulsa, Oklahoma 74119

this action.

Attorney for Plaintiff,
Universal Joint Spec1allsts,
Inc.

DOERNER, STUART, SAUNDERS,
DANIEL ANDERSON & BIOLCHINI

By: /“-—/‘—%C‘:&—

Lew1s N. Carter

320 South Boston, Suite 500
Tulsa, Oklahoma 74103

(918) 582-1211

Attorneys for Defendant,
Prudential-Bache Securities,
Inc.



By:

CONNER & WINTERS

P. David Newsome, Jr.

Dierdre 0. Dexter

2400 First National Tower
Tulsa, Oklahoma 74103
Attorneys for Defendant, Steven
L. Frite
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IN THE UNITED STATES DISTRICT COURT FOR TH

RICHARD A. CAILLOUETTE, et al

NORTHERN DISTRICT OF OKLAHOMA MAY 17 199
_ ﬁhhmdhﬂ
THRIFTY RENT-A-CAR SYSTEM, INC., ) DsngmE%un¥k
) Noied DISTRICT OF OKLAFIOMA
Plaintiff, )
) ,
vs. ) Case No. 93_C_473_Bé///
)
)
)
)

Defendants.

ADMINISTRATIVE CLOSING ORDER

The Defendant Liston having filed its petition in bankruptcy
and these proceedings being stayed thereby, it is hereby ordered
that the Clerk administratively terminate this action in his
records, without prejudice to the rights of the parties to reopen
the proceedings for good cause shown for the entry of any
stipulation or order, or for any purpose required to obtain a final
determination of the litigation.

IF, within 60 days of a final adjudication of the bankruptcy
proceedings, the parties have not reopened for the purpose of
obtaining a final determination herein, this action shall be deemed
dismissed with prejudice.

IT IS 80 ORDERED this 17th day of May, 1994.

":t:::;%"'
THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE

t ‘ .
L
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IN THE UNITED STATES DISTRICT COURT FOR

THE NORTHERN DISTRICT OF OKLAHOMA -F'I“L' E D
.J .

A

MAY 17 19949;5

Richard M. Lawrenca, Clerk

. DISTRICT C
Ve DSTRC OFORLANA

Case No. 93-C—1080—B///

GREGORY S. GOMEZ, an individual

Plaintiff,

VS.

JOHN DOE, JIM DOE, and JOE DOE,
three unknown Tulsa County Deputy
Sheriffs or jail employees;

SHERIFF STANLEY GLANZ, ex rel TULSA
BOARD OF COUNTY COMMISSIONERS; TULSA
REGIONAL MEDICAL CENTER and DOCTOR
DOE an unknown doctor or medical
personnel,

B T W e I N )

Defendants.

ORDER

Before the Court for consideration is the Motion to Dismiss of

the Defendant, Board of County Commissioners of the County of Tulsa
("Tulsa County"), against Plaintiff, Gregory S. Gomez. Plaintiff
brought this action pursuant to Title 42 U.S.C. §§ 1983 and 1988.
He also brings pendant state law tort claims.! He contends that
jailers iﬁ the Tulsa County Jail used excessive force upon him in
violation of his rights secured by the United States Constitution.
He alleges that Sheriff Glanz, as the policy making authority for
the Tulsa County Sheriff's office and the aforementioned jailers,
failed to properly oversee hiring and training in the Jjail
facility. In addition, he maintains that Sheriff Glanz failed to
provide him with adequate medical care and failed to monitor his

medical condition.

! These claims fall generally under the Oklahoma Governmental
Tort Claims Act. -

-



In support of its Motion to Dismiss Tulsa County first asserts
that it is misnamed in Plaintiff's Complaint. Plaintiff filed his
Complaint against "Sheriff Stanley Glanz, ex rel Tulsa Board of
County Commissioners."

Okla. Stat. tit. 19, § 4 provides

In all suits or proceedings by or against a county, the

name in which a county shall sue or be sued shall Dbe,
"Board of County Commissioners of the County of

LI,
Tulsa County maintains that it is handatory that this provision be
strictly followed. It, therefore, arques that since it has not
been properly named, the case should be dismissed against it.
Plaintiff argues that he should be allowed to amend his pleadings
to reflect Tulsa County's correct name.

Typically, in order to obtain a valid judgment against Tulsa

County it must be named as the Oklahoma statute dictates. However,

pursuant to Rule 15(c) of the Federal Rules of Civil Procedure

misnomers may be corrected.? Graves v. General Ins. Corp., 412
F.2d 583,)584 (10th cir. 1969). An amendment is proper where the
defendant has notice of the suit within the statutory period and
will not be "prejudiced by a technical change in the style of the

action." Id at 585. This concept is also embodied in Rule 4(h) of

2 Rule 15(c) discusses relation back of amendments to
pleadings for purposes of tolling applicable statutes of
limitation. Though it does not appear that relation back is an
issue here, whenever an amendment of a pleading is requested the
precepts set forth in Rule 15 are pertinent guides for the Court.
Infotronics Corp. v. Varian Ass., Corp., 45 F.R.D. 91 (S.D. Tex.
1968). Oklahoma's Rule concerning relation back of amendments
mirrors Rule 15(c) of the Federal Rules of Civil Procedure. Okla.
Stat. tit., 12 § 2015 (1984). -



the Federal Rules of Civil Procedure which provides:

At any time in its discretion and upon such terms as it

deems just, the court may allow any process or proof of

service thereof to be amended, unless it clearly appears

that material prejudice would result to the substantial

rights of the party against whom the process issued.

In the majority of cases in which misnomers have been
permitted to be amended under Rule 15(c) "the plaintiff actually
sued and served the correct party, the party he intended to sue,
but mistakenly used the wrong name of defendant." Graves, at 585.
This is precisely the situation presented here. Where this is the
case it would be rare that material prejudice would result against
a defendant. Tulsa County has not alleged that it was prejudiced
by the misnomer. The Court therefore grants Gomez' leave to amend
his complaint and proof of service.

Oklahoma Governmental Tort Claims Act Claims

Tulsa County next asserts that the Oklahoma Governmental Tort
Claims Act provides that Tulsa County is immune from liability for
all alleged pendant state tort claims arising out of activity in
the Tulsa City-County Jail. Specifically it relies on Okla. Stat.
tit. 51, § 155 which states:

The state or political subdivision shall not be liable if

a loss or claim results from:

23. Provision, equipping, operation or maintenance of
prison, jail or correctional facility, ....

Okla. Stat. tit. 51, § 153 provides, "[t]lhe state or political
subdivision shall be liable for loss resulting from its torts or
the torts of its employeéa acting within the scope of their
.employment ....5‘ Okla. Stat. tit. 51, § 152(9) explains, "‘[s]cope
of employment' means performance by an employee actiqizén good

3



-

faith within the duties of his office or employment ...."
Plaintiff initially pled in his complaint that the jailers who

allegedly used excessive force to restrain him were acting with

malice and with an absence of good faith. This allegation places

the jailers outside the scope of their employment. Houston v.

Reich, 932 F.2d 883,890 (10th cir. 1991); Parker v. City of Midwest
City, 850 P.24 1065, 1067-68 (Okl. 1993); Holman v. Wheeler, 677
P.2d 645, 647 (Okl. 1983). Tulsa County is, therefore, immune from
liability for Plaintiff's state tort claims pursuant to §§ 153 and
152(9) .

Plaintiff then contends "“that the [jailers] acted in good
faith in the course of their duties in the furtherance of the
business of the employer, thereby deeming the employer, Defendant
herein, 1liable for those actions." (Plaintiff's Response in
Opposition to Defendant, Board of County Commissioners of the
County of Tulsa, Motion to Dismiss at 12). He argues that the
statements against the jailers in his Complaint "are individually
against those parties on an alternative theory of bad faith and
deliberate, tortious conduct ...."

Arguably it may be possible for an employee to act in good
faith in performing duties for an employer and at the same time act
in bad faith individually. However, the Court concludes that Tulsa
County must still be deemed immune from 1liability under the
Oklahoma Governmental Tort Claims Act on the basis of §155(23).
Plaintiff conceées that inmates and detainees may be combative and

that the jailers were carrying out their assigned tasks when the

-‘-;
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force occurred. (Plaintiff's Response at 13). The purpose and
intent of § 155(23) is to protect the state and political
subdivisions from tort 1liability for loss resulting from the
functions of the officers and employees performed in the operation

of a penal institution. Medipa v. State of Oklahoma, 64 O.B.J.

2872, 2874 (Okla. 1993).

Additionally, Tulsa County would not be exposed to liability
in tort for the alleged actions of Sheriff Glanz under the Oklahoma
Covernmental Tort Claims Act because of the "discretion” exception.
Okla. Stat. tit. 51 § 155(5) exempts the state or political
subdivision from liability if a claim results from "[pjerformance
of or the failure to exercise or perform any act or service which

is in the discretion of the state or political subdivision or its

employees ...." Policy-making and planning level actions are
discretionary functions of the county and its employees. See
Medina at 2874. The § 155(5) exemption from tort 1liability

applies to every governmental entity including jails and prisons.
See Id. Plaintiff has specifically alleged in his Complaint that
Sheriff Glanz is the final policy-making authority for the jail and
the jailers. Gomez is suing Tulsa County for the actions of
Sheriff Glanz in his policy-making capacity. Tulsa County is
exempt from liability for Sheriff Glanz's alleged tortious conduct
pursuant to § 155(5) of the Oklahoma Governmental Tort Claims Act.
Plaintiff's §§ 1983 and 1988 Claims
Notwithstanding'Tulsa County's insulation from liability under

the Oklahoma GCovernmental Tort Claims Act, such act does not

-
—



preclude Plaintiff's federal cause of action against Tulsa County.
Immunity as it relates to alleged § 1983 infractions is governed
by federal law. Tiemann v. Tul-Center, Inc., 18 F.3rd 851,
(10th Cir. 1994); "‘Conduct by persons acting under color of state
law which is wrongful under 42 U.S.C. § 1983 or § 1985(3) cannot be

immunized by state law.'" Id. (citing Howlett v. Rose, 496 U.S.

356, 376 (1990) which quoted Martinez v. california, 444 U.S. 277,

284 n.8 (1980)); See also Owens v. City of Independence, Mo., 445

U.S. 622 {1980). The state Governmental Tort Claims Act and § 1983
afford a "double barreled system." Id. (citing Phillips v Wiseman,
857 P.2d 50, 53 (1993)). "[E)scaping liability under one does not
necessarily mean that a party also escapes liability under the
other." Id.

Tulsa County argues that the charges contained in Plaintiff's
complaint fail to state a viable § 1983 cause of action against
Tulsa County. In order to state a claim under § 1983 Plaintiff
must show. that Tulsa County, acting under color of state law,
deprived him of a right which is secured by the constitution. Pitts

v. Turner and Boisseau Chartered, 850 F.2d 650, 653 (10th Cir.

1988).

Plaintiff's first allegation is that excessive force was
used upon him by jailers, acting under color of state law, 1in
violation of his Fourth Amendment right to be free from
unreasonable seizures. Plaintiff has failed to adequately set
forth specific facts in support of this claim. Conclusory

allegations that are not supported by pleaded facts will generally

-
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not survive a motion to dismiss. Revene v. Charles County Comm'r,

882 F.2d 870, 873 (4th Cir. 1989). However, because the Plaintiff
has to some extent provided fair notice of the nature of his claim
and because of the purported severeness of his alleged injury3, the
Court will allow the plaintiff to amend his complaint regarding
this claim.

Plaintiff's Complaint next alleges that Sheriff Glanz ex rel
Tulsa County "failed to properly hire, train, supervise and
administer his jail facility ..." (Plaintiff's Complaint at 4.)
Plaintiff's Complaint further asserts that Tulsa County through
Sheriff Glanz failed to provide adequate medical care. Not only is
the Complaint completely devoid of any facts supporting these

claims but precedent mandates that allegations of mere negligence

may not serve as the basis for § 1983 liability. City of Canton v.

Harris, 489 U.S. 378, 388 (1989); Estelle v. Gamble, 429 U.S. 97,
106. Plaintiff's complaint arguably fails to state a claim on
these issues. Notwithstanding, the Plaintiff's Brief in Opposition
to Defendants' Motion to Dismiss sets forth some facts which if
true could possibly rise to the level of a § 1983 violation.
Specifically, the Plaintiff states that he waited three or four
days before he was provided with adequate medical care for his
broken neck. In light of this the Court will allow the Plaintiff

to amend his Complaint.*

3 plaintiff claims his neck was broken.

4 A complaint may not be amended by a brief in opposition to
a motion to dismiss. Thomason v, Nachtrieb, 888 F.2d 1202 (7th Cir.
1989) .

-



CONCLUSION

Plaintiff's Complaint and proof of service may be amended to
reflect Tulsa County's correct name. Plaintiff's pendant state law
tort claims against Tulsa County are DISMISSED because Tulsa County
je immune from tort liability pursuant to the Oklahoma Governmental
Tort Claims Act. Plaintiff has arguably stated a viable § 1983
claim for use of excessive force against him in violation of his
rights secured by the Fourth Amendment of the United States
Constitution. However, Plaintiff may amend his Complaint to allege
a factually specific § 1983 claim pertaining to Tulsa County's
alleged failure to properly operate the jail facility and denial of
adequate medical care.

Plaintiff has sixty (60) days to comply with this Order. In
the event no amended Complaint alleging a factually specific § 1983
claim is filed within sixty days from the date of this Order, the
Court will again consider Tulsa County's Motion to Dismiss the

federal claim. ZZV

IT IS SO ORDERED this é"ﬁéy of May, 1994.

THOMAS R. BRETT d
UNITED STATES DISTRICT JUDGE

r 4
Y



ENTERED ON DOCKET

— DATE \5" / X ” q‘/

IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

CHERYL E. LIMERICK,
Plaintiff(s),

V.

92-c0857-E R T LED

MAY 17 1394

tilchard M, Lawrence, Clerk
U. S. DISTRICT COURT .
NORTHERN DISTRICT OF OKLAHOMA

SECRETARY OF HEALTH AND HUMAN

)
)
)
)
)
)
SERVICES, Donna Shalala, Secretary. )
)
)

Defendant(s).
ORDER

Now before the undersigned is Cheryl E. Limerick’s appeal of the Secretary’s decision
to deny her Social Security benefits. Initially, the United States Magistrate Judge
recommended the Secretary’s decision be affirmed in a November 17, 1993 Report and
Recommendation. However,s Ms. ijerick filed an Objection To the Report and
Recommendation on November 29, 1993 (docker #15).

Before the Court could rule on Ms. Limerick’s objection, the parties consented on
January 27, 1994 to proceed before the United States Magistrate Judge pursuant to 28
U.S.C. §636(c)(docket #17). As a result, Ms. Limerick’s objection to the Report and
Recommendation is still at issue.

Given the circumstances, the undersigned finds as follows. The Secretary’s decision
to deny Ms. Limerick benefits is AFFIRMED for the reasons set forth in the November 17,
1993 Report and Recommendation. In addition, Ms. Limerick’s Objection To The Report

and Recommendation will be treated as a Motion To Reconsider, which is hereby denied.



SO ORDERED THIS l J!ay of\/MJ'l , 1994.

IL-\_

S. WQLFE
STATES MAGISTRATE JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

Z{LED

UNITED STATES OF AMERICA, ) %,,ard g 1994
) 4o DM' {g
Plaintiff(s), ) ey fg/?r??fg’re”c"- o
) " or §0URS
V. )  93-C-1149-B "ohy
)
ROBERT L. HARRIS, et al, )
)
Defendant(s). )
ORDER
Defendants’ Motion to Dismiss Appeal is hereby granted as the matter has been

settled between the parties.

SO ORDERED THIS /¢~ day of W , 1994,

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COUF

FOR THE NORTHERN DISTRICT OF OKLAHOMA

MAY 16 1994

CLESTER BILLS, Rieharg o
Petitioner,

vs. No. 94-C-479-B

UNITED STATES OF AMERICA,

e i e i L

Respondent.
ORDER
Petitioner has filed a petition for a writ of habeas corpus
pursuant to 28 U.S.C. § 2241, He demands a copy of his trial
transcript because his trial counsel withdrew as counsel of record
in his direct criminal appeal two weeks ago.
At the outset the Court notes that Petitioner has neither paid

the $5.00 filing fee or submitted a motion for leave to proceed in

forma pauperis. Accordingly, the Court should dismiss this case

for failure to pay the proper filing fee. See Local Rule 5.1.F.
In any case, the Court concludes that Petitioner would not be
entitled to federal habeas relief or a copy of his trial
transcript. Although Petitioner's trial Counsel, Charles Whitman,
filed a motion to withdraw as counsel of record on appeal, the
Tenth Circuit denied that application on March 10, 1994, and
appointed Mr. Whitman as counsel of record for the Petitioner
before that Court.

ACCORDINGLY, IT IS8 HEREBY ORDERED that Petitioner's



application for a writ of habeas corpus be denied.

50 ORDERED THIS Z%:
-.
THOMAS R. BRETT

UNITED STATES DISTRICT JUDGE
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IN THE UNITED S A’I‘E sﬁuc'r ERSEAI
FOR THE NORTHERN DISTRICT OF OK L
MAY 16 1994
JONATHAN R. FREEMAN, ) Bichary M
Petiti ) l%ks' DSy 3rence, o
etitioner, ; THERN py ﬁ”fﬁ}fh COUH?’k
Kidhg
vs. ) No. 94-—c—295—13/ Ha
) .
TULSA POLICE DEPARTMENT, )
et al., )
)
Respondent. )
ORDER

After carefully reviewing Petitioner's application for a writ
of habeas corpus pursuant to 28 U.S.C. § 2254 and Petitioner's
statement in response to the April 5, 1994 order, the Court
concludes that Petitioner is actually seeking to sue the Tulsa
Police Department and the officers which arrested him for assault
and battery, for excessive force, and for making materially false
statements. Therefore, the Court will dismiss this habeas corpus
action and permit the Petitioner to subnmit a civil rights complaint
pursuant to 42 U.S.C. § 1983. The Clerk will set up Petitioner's
civil rights action as a separate action upon receipt of the
requisite documents.

ACCORDINGLY, IT IS8 HEREBY ORDERED:

(1) That Petitioner's application for a writ of habeas corpus

be dismissed without prejudice; and

(2) That the Clerk shall mail to the Petitioner the following

documents: information and instructions for filing a
civil rights complaint pursuant to 42 U.S.C. § 1983, (2)

civil rights complaint forms, (3) a blank motion for



leave to proceed in forma pauperis, and (4) summons and
U.S.M. 285 forms for two or three defendants.

SO ORDERED THIS ﬁé day of . 2 , 1994,

THOMAS R. BRETT /
UNITED STATES DISTRICT JUDGE



IN THE UNITED STAF¥ES D/ST(CT COURT F I L E D

FOR THE NORTHERN ﬁISTRICT OF OKLAHOMA

KENWOOD AVIATION MAY 16 1994
SERVICES, INC., 5 Richard M. L Lawrence, clork
NURTHERN DISTR!U OF
Plaintif, OlLatonia
VS. Case No. C-93-554-B

BIZJET INTERNATIONAL
SALES AND SUPPORT, INC.,

Defendant.

MISSAL

COME NOW Plaintiff Kenwood Aviation Services, Inc., by and through its attorney
of record, Gregory K. Frizzell, and Defendant BizJet Intemational Sales and Support, Inc.,
by and throught its attorney of record, Thomas M. Ladner of Norman & Wohigemuth, and,
pursuant to Fed.R.Civ.P. 41({a){1)(ii), stipulata to the dismissal of the above-captioned
action, and all claims for relief asserted therein, including all claims and counterclaims, with

prejudice to their reflining.

Respectfully submitted,

Two Maln Plaza
610 South Main Street, Suite 302
Tulsa, Okiahoma 74119
&9132)5846402

TORNEY FOR PLAINTIFF KENWOOD
;IATION SERVICE

Nt}rman & Wohlgem uth

2900 Mid-Continent Tower

Tulsa, Oklahoma 74103

( | 583-7571

RNEY FOR DEFENDANT BIZJET
RNATIONAL. SALES AND SUPPORT




UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,
Plaintiff,
vs.

)
)
)
)
)
)
ARTHUR R. BEISWENGER )
aka Arthur Rex Beiliswenger; )
RETA L. BEISWENGER ) i
aka Reta Lynn Beiswenger; ) ‘fh‘"dM
TERRY GARTSIDE INVESTMENTS, INC.;) ;
CITY OF SAND SPRINGS; )
COUNTY TREASURER, Tulsa County, )
Oklahoma; )
BOARD OF COUNTY COMMISSIONERS, )
Tulsa County, Oklahoma, )
)
)

Defendants. CIVIL ACTION NO. 94-C-8-B

JUDGM ; RECLOSURE
This matter comes on for consideration this 527 day

of 772%31/ 1994, The Plaintiff appears by Stephen C.

Lewis, United States Attorney for the Northern District of
Oklahoma, through Neal B. Kirkpatrick, Assistant United States
Attorney; the Defendants, COUNTY TREASURER, Tulsa County,
Oklahoma, and BOARD OF COUNTY COMMISSIONERS, Tulsa County,
Oklahoma, appear by J. Dennis Semler, Asgistant District
Attorney, Tulsa County, Oklahoma; the Defendant, CITY OF SAND
SPRINGS, Oklahoma, appears not having previously filed its
Disclaimer of Interest through Ronald D. Cates, City Attorney,
Sand Springs, Oklahoma; and the Defendants, ARTHUR R. BEISWENGER
aka Arthur Rex Beiswenger, RETA L. BEISWENGER aka Reta Lynn
Beiswenger, appear not, but make default.

The Court being fully advised and having examined the

court file finds that the Defendant, ARTHUR R. BEISWENGER aka



Arthur Rex Beiswenger, signed a wailver of service of Summons on
January 19, 1994; that the Defendant, RETA L. BEISWENGER aka Reta
Lynn Beiswenger, signed a waiver of service of Summons on
January 20, 1994; that the Defendant, TERRY GARTSIDE INVESTMENTS,
INC., was served by Marshal on March 31, 1994; that the
Defendant, CITY OF SAND SPRINGS8, Oklahoma, acknowledged receipt
of Summons and Complaint on January 12, 1994; that Defendant,
COUNTY TREASURER, Tulsa County, Oklahoma, acknowledged receipt of
Summons and Complaint on January 18, 199%4; and that Defendant,
BOARD OF COUNTY COMMISSIONERS, Tulsa County, Oklahoma,
acknowledged receipt of Summoneg and Complaint on January 6, 19954.

It appears that the Defendants, COUNTY TREASURER, Tulsa
County, Oklahoma, and BOARD OF COUNTY COMMISSIONERS, Tulsa
County, Oklahoma, filed their Answers on January 25, 1994; that
the Defendant, CITY OF SAND SPRINGS, Oklahoma, filed its
Disclaimer of Interest on February 3, 1994; and that the
Defendants, ARTHUR R. BEISWENGER aka Arthur Rex Beiliswenger,
RETA L. BEISWENGER aka Reta Lynn Beiswenger, TERRY GARTSIDE
INVESTMENTS, INC., have failed to answer and default has
therefore been entered by the Clerk of this Court.

The Court further finds that on October 27, 1992,
ARTHUR REX BEISWENGER and RETA. LYNN EEISWENGER filed their
voluntary petition in bankruptcy in Chapter 7 in the United
States Bankruptcy Court, Northern District of Oklahoma, Case No.
92-03714-C. On February 24, 1993, a Discharge of Debtor was
entered releasing the debtors from all dischargeable debts.

Subsequently, on June 25, 1993, Case No. 92-03714-C, United

-2 -



States Bankruptcy Court for the Northern District of Oklahoma,
was closged.

The Court further finds that this is a suit based upon
a certain mortgage note and for foreclosure of a mortgage
securing said mortgage note upon the following described real
property located in Tulsa County, Oklahoma, within the Northern
Judicial District of Oklahoma:

LOT TWENTY-FIVE (25), BLOCK ONE (1), PRATTWOOD

ESTATES 2ND, AN ADDITION TO THE CITY OF SAND

SPRINGS, TULSA CQUNTY, STATE OF OKLAHOMA,

ACCORDING TO THE RECORDED PLAT THEREOF.

The Court further finds that the ARTHUR R. BEISWENGER
aka ARTHUR REX BEISWENGER named herein is one and the same person
as the Arthur "B." Beiswenger named as a grantee in the general
warranty deed dated August 23, 1988 and recorded with the Tulsa
County Clerk on September 6, 1988 in Book 5126, Page 867. Such
defendant is also sometimes known as Mike Beiswenger.

The Court further finde that on August 31, 1988, the
Defendants, ARTHUR REX BEISWENGER and RETA LYNN BEISWENGER,
executed and delivered to First Security Mortgage Company, their
mortgage note in the amount of $62,840.00, payable in monthly
installments, with interest thereon at the rate of Ten and
One-Half percent (10.5%) per annum.

The Court further finds that as security for the
payment of the above-described note, the Defendants, ARTHUR R.
BEISWENGER and RETA L. BEISWENGER, executed and delivered to
First Security Mortgage Company, a mortgage dated August 31,

1988, covering the above-described property. Said mortgage was

-3-




recorded on September 6, 1988, in Book 5126, Page 868, in the
records of Tulsa County, Oklahoma.

The Court further finds that on September 14, 1988,
First Security Mortgage Company assigned the above-described
mortgage note and mortgage to Government National Mortgage
Association. This Assignment of Mortgage was recorded on
September 11, 1989, in Book 5206, Page 1672, in the records of
Tulsa County, Oklahoma.

The Court further finds that on November 8, 1991,
Government National Mortgage Association assigned the above-
described mortgage note and mortgage to the Secretary of Housing
and Urban Development of Washington, D.C., his successors and
assigns. This Assignment of Mortgage was recorded on
December 26, 1991, in Book 5370, Page 0444, in the records of
Tulsa County, Oklahoma.

The Court further finds that on April 14, 1952,
Government National Mortgage Agsociation executed a corrected
assignment to the Secretary of Housing and Urban Development of
Washington, D.C. This corrected assignment was recorded on
May 14, 1992, in Book 5404, Page 2462, in the records of Tulsa
County, Oklahoma.

The Court further finds that on August 1, 1992, the
Pefendants, ARTHUR R. BEISWENGER aka Arthur Rex Beiswenger and
RETA L. BEISWENGER aka Reta Lynn Beiswenger, entered into an
agreement with the Plaintiff laﬁkring the amount of the monthly
installments due under the note in exchange for the Plaintiff's

forbearance of its right to foreclose.
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The Court further finds that the Defendants, ARTHUR R.
BEISWENGER aka Arthur Rex Beiswenger and RETA L. BEISWENGER aka
Reta Lynn Beiswenger, made default under the terms of the
aforesaid note and mortgage, as well as the terms and conditions
of the forbearance agreement, by reason of their failure to make
the monthly installments due thereon, which default has
continued, and that by reason thereof the Defendants, ARTHUR R.
BEISWENGER aka Arthur Rex Beiswenger and RETA L. BEISWENGER aka
Reta Lynn Beiswenger, are indebted to the Plaintiff in the
principal sum of $84,686.82, plus interest at the rate of Ten and
One-Half (10.5%) percent per annum from December 8, 1993 until
judgment, plus interest thereafter at the legal rate until fully
paid, and the costs of this action.

The Court further finds that the Defendants, COUNTY
TREASURER and BOARD OF COUNTY COMMISSIONERS, Tulsa County,
Oklahoma, claim no right, title or interest in the subject real
property.

The Court further finds that the Defendant, CITY OF
SAND SPRINGS, Oklahoma, has no right, title or interest in the
subject real property, except insofar as it is the lawful holder
of certain easements as shown on the duly recorded plat thereof.

The Court further finds that pursuant to 12 U.S.C.
1710(1) there shall be no right of redemption (including in all
instances any right to possession based upon any right of
redemption) in the mortgagor or any other person subsequent to

the foreclosure sale.



IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the
Plaintiff, the United States of America, acting on behalf of the
Secretary of Housing and Urban Development, have and recover
in rem judgment against the Defendants, ARTHUR R. BEISWENGER aka
Arthur Rex Beiswenger and RETA L. BEISWENGER aka Reta L.
Beiswenger, in the principal sum of $84,686.82, plus interest at
the rate of Ten and One-Half (10.5%) percent per annum from
December 8, 1993, until judgment, Plus interest thereafter at the
current legal rate of -f;éngpercent per annum until paid, plus
the costs of this action, plus any additional sums advanced or to
be advanced or expended during this foreclosure action by
Plaintiff for taxes, insurance, abstracting, or sums for the
preservation of the subject property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendants, COUNTY TREASURER and BOARD OF COUNTY COMMISSIONERS,
Tulsa County, Oklahoma, have no right, title, or interest in the
subject real broperty.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED the
defendant, CITY OF SAND SPRINGS, Oklahoma, has no right, title or
interest in the subject real property, except insofar as it is
the lawful holder of certain easements as shown on the duly
recorded plat thereof.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that upon
the failure of said Defendants, ARTHUR R. BEISWENGER aka Arthur
Rex Beiswenger and RETA L. BEISWENGER aka Reta Lynn Beiswenger,
to satisfy the money judgment of the Plaintiff herein, an Order

of Sale shall be issued to the United States Marshal for the
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Northern District of Oklahoma, commanding him to advertise and
sell according to Plaintiff's election with or without
appraisement the real property involved herein and apply the
proceeds of the sale as follows:

First:

In payment of the costs of this action

accrued and accruing incurred by the

Plaintiff, including the costs of sale of

said real property;

Second:

In payment of the judgment rendered herein in favor of

the Plaintiff;

The surplus from said sale, if any, shall be deposited with the
Clerk of the Court to await further Order of the Court.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that
pursuant to 12 U.S.C. 1710(1) there éhall be no right of
redemption (including in all instances any right to possession
based upon any right of redemption) in the mortgagor or any other
person subsequent to the foreclosure sale.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that from
and after the sale of the above-described real property, under
and by virtue of this judgment and decree, all of the Defendants
and all persons claiming under them gince the filing of the

Complaint, be and they are forever barred and foreclosed of any



right, title, interest or claim in or to the subject real

property or any part thereof. 8/ THOMAS R. BRETT

UNITED STATES DISTRICT JUDGE

APPROVED:

STEPHEN C. LEWIS
United States Attorney

e B WM

NEAL B. KIRKPATRICK

Asgistant United States Attorney
3900 U.S. Courthouse

Tulsa, Oklahoma 74103

{918) 581-7463

406 Tulsa County Courthousge
Tulsa, Oklahcoma 74103

(918)
br Defendants,
reasurer and

of County Commissioners,
sa County, Oklahoma

A
: ATES ,
525 South Main
Suite 680, ParkCentere
Tulsa, Oklahoma 74103
(918) 582-7447

Attorney for Defendant,

City of Sand Springs, Oklahoma

OBA #1565

Judgment of Foreclosure
Civil Action No. 94-C-8-B
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IN THE UNITED STATES DISTRICT COURT WA
FOR THE NORTHERN DISTRICT OF OKLAHOMA - -~ """ 7
IN RE: )
) M-1417
ASBESTOS LITIGATION, ) ASB(I)-
DELORIS I. PARTAIN, individually, )
and as Surviving Spouse and Next )
of Kin of GRADY CARL PARTAIN, )
Deceased, ) o
Plaintiff(s), ) B
vs. ) No. 89-C-844-C y,
) )
FIBREBOARD CORP,, et al, )
)
Defendants. ) F I L E D
DISMISSAL WITHOUT PREJUDICE

vAY 1 6 1994

AS TO DEFENDAN Iﬁ GAF CORPORATION,
ARMSTRONG CORK COMPANY rd M. Lawrence, Court Clark

FLEXITALLIC GASKET COMPANY, INC, ** D'STRICT GOURT

COMES NOW the Plaintiff, and hereby dismisses the above cause without prejudice

as to Defendants, GAF Corporation, Armstrong Cork Company and Flexitallic Gasket

Company, Inc.
Respectfully submitted,

UNGERMAN & IOLA

Dosdul £ bl

Randall L. Iola, OBA #13,085
1323 E. 71st St., Suite 300

P. O. Box 701917

Tulsa, OK 74170-1917

(918) 495-0550

ATTORNEYS FOR PLAINTIFF



(L e Sl e

Charles J. Kdifioski

BROWN, WINICK, GRAVES, DONNELLY,
BASKERVILLE & SCHOENEBAUM

Two Ruan Center, Suite 1100

601 Locust Street

Des Moines, Iowa 50309

(515) 283-2076

LIAISON COUNSEL FOR DEFENDANTS

CERTIFICATE OF MAILING
I hereby certify that on this _!éii:fay of April, 1994, a true and correct copy of the

within and foregoing Dismissal Without Prejudice was mailed, with proper first-class postage
thereon fully prepaid, to the following:

Scott M. Rhodes, Esquire
Pierce, Couch, Hendrickson,
Baysinger & Green
1109 North Francis
P. O. Box 26350
Oklahoma City, Oklahoma 73126
ATTORNEYS FOR DEFENDANT OWENS-CORNING FIBERGLAS
CORP. '

Joseph W. Lampo, Esquire

Polsinelli, White, Vardeman & Shalton

700 West 47th Street, Suite 1000

Kansas City, Missouri 64112-1802
ATTORNEYS FOR OWENS-ILLINOIS, INC.



Kenneth L. Buettner, Esquire

McAfee & Taft

Tenth Floor

Two Leadership Square

Oklahoma City, Oklahoma 73102
ATTORNEYS FOR OWENS-ILLINOIS, INC.

E. Ralph Walker, Esquire
Charles J. Kalinoski, Esquire
Brown, Winick, Graves, Donnelly,
Baskerville & Schoenebaum
Two Ruan Center, Suite 1100
601 Locust Street
Des Moines, Iowa 50309
ATTORNEYS FOR DEFENDANTS GAF CORPORATION,
ARMSTRONG WORLD INDUSTRIES, and
FLEXITALLIC GASKET COMPANY, INC.

il Ll

Randall L. Tola
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

THE O’BANNON BANKING COMPANY,
Plaintiff,
vl
ZINKLAHOMA, INC., formerly
JOHN ZINK COMPANY, and
THE FIRST NATIONAL BANK IN
DOLTON,
Defendants,
v.

RMP CONSULTING GROUP, INC.,

Third-Party Defendant,
and Third-Party Plaintiff,

V.

RMP SERVICE GROUP, INC., and
KOCH ENGINEERING COMPANY, INC.,

Third-Party Defendants.

Nt Wt Wt S Nt St Nkl Nt Vst Vgt gt St Nl Vsl Nt Nt Nt ol St Vgl Vgt Vsl il Vit Wt Vg

FILED

MAY 16 1934

ﬂlohard M. Lawrance, Clark
U. 8, DISTRICT COURT
NOITHHN DISTRICT OF OKLAHOMA

Case No. 90-C-987-E

JOINT STIPULATION OF DISMISSAL WITH PREJUDICE

COMES NOW the Plaintiff, The O’Bannon Banking Company, the

Defendant, Zinklahoma, Inc., formerly John Zink Company, and Third

Party Defendant, Koch Engineering Company, Inc., by and through

their undersigned counsel of record, and pursuant to Rule 41(a) of

the Federal Rules of Civil Procedure, stipulate to a dismissal with

prejudice of all claims between the parties in the above captioned

action. Each party will bear their own costs and attorney fees.



DATED April 29, 1994.

THE O’BANNON/BANKING COMPANY

3

Stuart BT C e¥I, OBA #11246

HUFFMAN ARRINGTON KIHLE
GABERINO & DUNN

1000 ONECK Plaza

100 West Fifth Street

Tulsa, Oklahoma 74103-4219

(918) 585-8141

Paul G. White, Esq.

NEALE, NEWMAN, BRADSHAW &
FREEMAN

P. 0. Box 10327

Springfield, MO 65808

(417) 882-9090

¥, (’"j;x,.\‘_ﬂf
#4542

Imel, OBA
en A Stecher, OBA #8574
MOYERS, MARTIN, SANTEE,

IMEL & TETRICK
320 South Boston, Suite 920
Tulsa, Oklahoma 74103-3722
(918) S82-5281

KOCH ENGINEERING COMPANY, INC.

e

Thémas 41'-\ Loftug ITI
4111 Easft 37th Street North
P. 0. Box 2256
Wichita, KS 67201

Larry D. Leonard

ZARBANO, LEONARD, SCOTT & FEHRLE
Boston Place Building

1516 South Boston

Tulsa, OK 74119-4019

(918) $83-8700
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IN THE UNITED STATES DISTRICT COURT I L
FOR THE NORTHERN DISTRICT OF OKLAHOMA
CHRIS BAGWELL, - 14y § 3 1994
arg g
: 44 U. g Dicy.8wr
. D} on
Petitioner, YOREN iy Cueler
vs. No. 93-C-336-B O (]

MICHAEL CODY,

Nt Nt St Yt Nt Nnalt” Vo’ Vst Vnst

Respondent.

ORDER
At issue before the Court is Respondent's motion to dismiss
Petitioner's application for a writ of habeas corpus pursuant to 28
U.S.C. § 2254 for failure to exhaust state remedies. The
Petitioner has filed a response. For the reasons stated below,

Respondent's motion to dismiss should be granted.

I. BACKGROUND

In April 1993, Petitioner filed this habeas corpus action,
alleging that the Appellate Public Defender had not perfected his
direct criminal appeal, although over four years had elapsed since
his first-degree murder conviction. Petitioner also filed a motion
to consolidate his action with Harris v. Champion. The Court (1)
directed the Respondent to inquire about the status of Petiticner's
state criminal appeal, and (2) denied Petitioner's request to
consolidate because the Court had already closed further
consolidation with Harris v. Champion. On May 25, 1993, Respondent
reported that the Oklahoma Court of Criminal Appeal had no appeal
pending on behalf of the Petitioner, and that the Oklahoma Indigent
Defense System was not currently representing him. Respondent

recommended that Petitioner request an appeal out of time with the



District Court of Tulsa County, and that he proceed to the Court of
Criminal Appeals based on the District Court's decision.

On June 24, 1993, because neither the Petitioner nor the
Respondent had submitted any evidence regarding the reason no
appeal had been filed on behalf of the Petitioner, the Court stayed
Petitioner's action in the interests of comity to permit the
Petitioner to file a request for an appeal out of time with the
District Court of Tulsa County. Although Petitioner immediately
moved for an appeal out of time with the Tulsa County District
Court, he failed to appeal the August 17, 1993 decision denying him
an out-cf-time appeal.

The Respondent has now moved to dismiss Petitioner's
application for failure to exhaust state remedies. He argues that
Petitioner was "given more than adequate time and forewarning of
how to exhaust his state remedies," but failed to do so.
Petitioner objects to Respondent's motion, arguing that neither
this Court nor the Tulsa County District Court directed him to file
an appeal with the Oklahoma Court of Criminal Appeals and thus,
that this Court should exonerate him from having to return to state
court to exhaust his state remedies. Petitioner also states that
he recently filed an appeal with the Court of Criminal Appeals, PC-
94-0329, but that on April 11, 1994, that Court declined
jurisdiction and suggested that Petitioner return to the District

Court of Tulsa County to seek an out-of-time appeal.



II. DIBCUSSION

The Supreme Court "has long held that a state prisoner's
federal petition should be dismissed if the prisoner has not
exhausted available state remedies as to any of his federal
claims." Coleman v. Thompson, 111 S. Ct. 2546, 2554-55 (1991). To
exhaust a claim, Petitioner must have "fairly presented" that
specific claim to the Oklahoma Court of Criminal Appeals. See
Picard v. Conner, 404 U.S. 270, 275-76 (1971). The exhaustion

requirement is based on the doctrine of comity. Darr v. Burford,

339 U.S. 200, 204 (1950). "[E]lxhaustion of state remedies is not
required where the state's highest court has recently decided the
precise legal issue that petitioner seeks to raise on his federal
habeas petition." Goodwin v, State of Oklahoma, 923 F.2d 156, 157
(10th cir. 1991). |

After carefully reviewing the record in this case, the Court
concludes that the Petitioner has not exhausted his state remedies.
Petitioner failed to file a timely appeal with the Oklahoma Court
of Criminal Appeals from the district court's denial of his motion
for an out-of-time appeal. Petitioner's contention--that he should
be excused from exhausting his state remedies because neither this
Court nor the Tulsa County District Court notified him that he
should appeal--is totally meritless. Nor does Petitioner's recent
attempt to appeal the August 16, 1993 denial of his motion to file
an out-of-time appeal satisfy the exhaustion requirement.

Accordingly, the Court concludes that Respondent's motion to

dismiss Petitioner's application for failure to exhaust state



remedies should be granted. The Court notes, however, that if the
State courts do not grant Petitioner the relief he seeks (after he
has renewed his motion for an appeal out of time and has appealed
any denial to the Court of Criminal Appeals), that he will be free

to refile his petition in this Court. See White v. Meachum, 838

F.2d 1137, 1138 (10th Cir. 1988).

ACCORDINGLY, IT IS HEREBY ORDERED that Respondent's motion to
dismiss for failure to exhaust [docket #19] be granted and that
this petition for a writ of habeas corpus be dismissed without
prejudice to it being refiled if the Petitioner is not granted the

relief he seeks in the State courts.

SO ORDERED THIS 5,5? day of '}ifj:%%iéggﬁf , 1994.

Id bl Y 4

OMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

SINGER BROADCASTING CORP., INC.,
and THE HERMAN A. SINGER INTER
VIVOS REVOCABLE TRUST,

)
)
)
)
Plaintiffs, )
)
V. ) 93-C-581ﬂ/ l,\/ /
)
)
)
)
)
)
)
)

CITY OF JENKS, OKLAHOMA, a
FILED

Municipal Corporation, MIKE

TINKER, VIC VREELAND, RUBY

McGONIGAL, GARY MEDLIN, PAUL EADS,

JACK McKINZIE, and MARTHA RONGEY, MAY 13 1994
Richard M. Lawrence, Clerk

~U:S. DISTRICT COURT

Defendants.

ORDER

This order pertains to Defendants’, City of Jenks, Oklahoma, Mike Tinker, Vic
Vreeland, Paul Eads, and Martha Rongey, Motion for Summary Judgment (Docket #15)',
Defendants’, Gary Medlin, Jack McKinzie, and Ruby McGonigal, Motion for Summary
Judgment (Docket #16), Plaintiffs' Response to the Motion for Summary Judgment of
Defendants, City of Jenks, Oklahoma, Mike Tinker, Vic Vreeland, Paul Eads, and Martha
Rongey (Docket #22), Plaintiffs’ Response to the Motion for Summary Judgment of
Defendants, Gary Medlin, Jack Mckinzie, and Ruby McGonigal (Docket #23), the Reply of
the Defendants, Gary Medlin, Jack Mckinzie and Ruby McGonigal, to Plaintiffs’ Response
to Motion for Summary Judgment (Dc_cket #27) and the Reply of Defendants, City of

Jenks, Oklahoma, Mike Tinker, Vic Vreeland, Paul Eads, and Martha Rongey, to Plaintiffs’

1"Docket numbers" refer to numetical designations assigned sequentially to each pleading, motion, order, or other filing and
are included for purposes of record keeping only. *Docket numbers™ have no independent lega! significance and are 1o be used in
conjunction with the docket sheet prepared and maintained by the United States Court Clerk, Northern District of Oklahoma.



Response to Motion for Summary Judgment (Docket #31).

Plaintiffs have brought this suit alleging deprivation of constitutional rights
protected by 42 U.S.C. § 1983. They allege that they were prevented from building a radio
transmission tower by the members of the City Council of Jenks, Oklahoma, when
Ordinance 792 was passed requiring a specific use permit to build a radio transmission
tower and their request for a permit was denied. They claim these actions in effect took
their property for a public purpose without due process of law and just compensation and
constituted an arbitrary and unreasonable exercise of the city’s police power bearing no
substantial relation to the public health, safety, and welfare in violation of the Fifth
Amendment of the United States Constitution and their rights under the Civil Rights Act,
42 U.S.C. § 1983. They also claim that the ordinance restricting the erection of a radio
transmission tower is an improper regulation of interstate commerce and that the statute
as written is unconstitutionally vague.

In Defendants’, City of Jenks, Oklahoma, Mike Tinker, Vic Vreeland, Paul Eads, and
Martha Rongey, Motion for Summary Judgment (Docket #15), Defendants seek summary
judgment, alleging that the federal courts cannot review local zoning ordinances by means
of claims under 42 U.S.C. § 1983, that the ordinance was not clearly arbitrary or
unreasonable and was clearly related to the exercise of the police power to protect the
public health and welfare, that Plaintiffs had no interest in the property involved at the
time the ordinance was passed, that they have not exhausted state remedies available to
pursue their claims, that Defendants are immune from liability under the Oklahoma Tort

Claims Act, that the ordinance is not unconstitutionally vague, that statutory requirements



of due process were complied with when the ordinance was enacted, that Plaintiffs have
not been deprived of all reasonable use of their land, that Defendants are entitled to
qualified or good faith immunity, and that the ordinance was not an improper regulation
of interstate commerce.

"[T]he plain language of Rule 56(c) [Fed.R.Civ.P.] mandates the entry of summary
judgment, after adequate time for discovery and upon motion, against a party who fails to
make a showing sufficient to establish the existence of an element essential to that party’s

case, and on which that party will bear the burden of proof at trial." Celotex Corp v.

Catrett, 477 U.S. 317, 322 (1986). If there is a complete failure of proof concerning an

essential element of the non-movant’s case, there can be no genuine issue of material fact
because all other facts are necessarily rendered immaterial. Id. at 323.

A party opposing a properly supported motion for summary judgment may not rest
upon mere allegation or denials of his pleading, but must affirmatively prove specific facts
showing that there is a genuine issue of material fact for trial. Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 256 (1986). The Court stated that "the mere existence of a scintilla
of evidence in support of the plaintiff's position will be insufficient; there must be evidence
on which the jury could reasonably find for the plaintiff.” Id. at 252.

The nonmoving party "must do more than simply show that there is some

metaphysical doubt as to the material facts". Matsushita v. Zenith, 475 U.S. 574, 585

(1986).
The record must be construed liberally in favor of the party opposing the summary

judgment, but "conclusory allegations by the party opposing ... are not sufficient to



establish an issue of fact and defeat the motion." McKibben v. Chubb, 840 F.2d 1525,
1528 (10th Cir. 1988). The Tenth Circuit requires "more than pure speculation to defeat
a motion for summary judgment” under the standards set by Celotex and Anderson. Setliff

v. Memorial Hosp. of Sheridan County, 850 F.2d 1384 (10th Cir. 1988).

Defendants argue that Plaintiffs had no property interest in the land at issue at the
time Ordinance 792 was passed, so do not have standing to bring this lawsuit. Defendants
state that on June 30, 1992 the property was sold to Inca Oil Company, on Novembe: 24,
1992 John Singer was issued a construction permit by the FCC, on December 29, 1992 the
hearing on the ordinance occurred, on January 19, 1993 Inca Qil Company sold the
property to The Herman Singer Inter Vivos Revocable Trust, on February 1, 1993
Ordinance 792 was passed, on February 23, 1993 Singer Broadcasting Group applied for
a special use permit, and on April 15, 1993 the hearing to consider the permit was held
and the Planning Commission denied the request.

However, Plaintiffs have shown that John Singer owns a ten percent (1 0%) interest
and Herman Singer owns a ninety percent' (90%) interest in Inca Qil Corporation (see pg.
56 of Exhibit A to Plaintiffs’ Brief in Response, #22). John Singer and his brother and
sister are beneficiaries of the Trust (see pg. 66 of Exhibit A to Defendants’ Motion for
Summary Judgment, #15). The Warranty Deed dated December 31, 1992 conveys the
property at issue from Singer Broadcasting Group, Inc. to the Trust (see Exhibit D to
Defendants’ Motion for Summary Judgment, #15). Singer Broadcasting Group, Inc. is
entirely owned by John Singer (see pg. 72 of Exhibit A to Plaintiffs’ Brief in Response,

#22).



Under the ruling in Warth v. Seldin, 422 U.S. 490, 498-499 (1975), the essence of
the standing question is whether the plaintiff has alleged such a personal stake in the
outcome of the controversy as to warrant his invocation of federal court jurisdiction and
to justify the court’s action on his behalf. The Singer group and its related entities,
including Singer Broadcasting Group, Inc. and The Herman A. Singer Inter Vivos Revocable
Trust, have stakes in the controversy and clearly have sufficient standing to bring this
lawsuit. Singer Broadcasting Group, Inc. and The Herman A. Singer Inter Vivos Revocable
Trust either owned the property or were the entities that would be the beneficiary of the
right to operate the tower at the time the Ordinance was passed. Defendants’ Motion for
Summary Judgment as to this issue is denied.

Plaintiffs must show deprivation by the state of their protected interest in property
to sustain their claims that they have been deprived of property without due process of law
and just compensation. The property interest asserted is a right under state law to
construct a radio transmission tower. Attacks against zoning ordinances have only rarely

been sustained. Belle Terre v. Boraas, 416 U.S. 1 (1974); Maore v. East Cleveland, 431

U.S. 494 (1977); Nectow v, Cambridge, 277 U.S. 183 (1928); Euclid v. Ambler Realty Co.,

272 U.S. 365 (1926). The Supreme Court in these cases held that an ordinance was not
to be declared unconstitutional unless clearly arbitrary and unreasonable and having no
substantial relation to the public health, safety, morals, or general welfare.

The Supreme Court has also treated the denial of a variance in a specific zoning case

as a legislative act which will not be reviewed by the courts unless there is proof that it

is arbitrary and unreasonable. Village of Arlington Heights v. Metropolitan Housing Devel.



Corp., 429 U.S. 252 (1977). The Court in Arlington Heights recognized that judicial
inquiries into legislative or executive motivation were a substantial intrusion into the
workings of other branches of government, so placing a decisionmaker on the stand should
usually be avoided. Id. at 268 n. 18. Thus "federal judicial interference with a state
zoning board’s quasi-legislative decisions, like invalidation of legislation for irrationality or
arbitrariness, is proper only if the governmental body could have had no legitimate reason

for its decision." Shelton v. College Station, 780 F.2d 475, 483 (5th Cir.), cert. denied

477 U.S. 905 (1986). "It is one thing for federal courts to insist upon procedural rights
such as fair notice and quite another to measure the relative probative force and
substantive content of the resulting zoning decision." Id. at 482. A governmental body
conducting a zoning hearing is required by the due process clause to give notice and
certain participatory rights to affected property owners.

The Supreme Court has held that cities may enact land-use restrictions to enhance
the quality of life by preserving the character and desirable aesthetic features of a city.

Penn Central Transp. Co. v. City of New York, 438 U.S. 104, 129 (1978). It is not

uncommon for cities to enact specific use ordinances restricting the use of property. Id.;

Lueas v. South Carolina Coastal Council, u.s. , 112 S.Ct. 2886, 120 L.Ed.2d
798 (1992); Williamson County Regional Planning Com. v. Hamilton Bank of Johnson City,

473 U.S. 172 (1985). A property owner has no vested right to use his property for a
particular purpose freed from public control under the police power. Botchlett v. Bethany,

416 P.2d 613, 616 (Okla. 1966).



Defendants’ Motion for Summary Judgment as to the issue of whether Ordinance
792 and the decision to deny Plaintiffs a permit under that ordinance were clearly
unreasonable, arbitrary, and unrelated to the exercise of the police power to protect the
public health and welfare is granted. The Defendants have related that their decisions
were based on hearing testimony concerning fears of a failed and falling radio tower,
adverse impacts upon development of the surrounding area, devaluation of surrounding
property, and danger of electromagnetic fields. Based on the record before the court, it is
clear that Defendants can articulate a rational basis for these decisions. There being no
genuine issue of material fact regarding the existence of public concerns to which the
police power was properly addressed, summary judgment is appropriate.* Factual
questions remain only with respect to whether there was a procedural irregularity which
invalidated the ordinance, and whether the actions in passing and enforcing the ordinance
constituted a taking that must be compensated.

Defendants’ exhibits to their Reply to Plaintiffs’ Response to Motion for Summary
Judgment (Docket #31) show that they complied with Okla. Stat. tit. 11, § 43-104 - § 43-
106 in giving notice of the public hearing before the Planning Commission held on
December 29, 1992 to consider an amendment to the Jenks Zoning Code reclassifying

certain land uses as "Specific Uses" that were prohibited without permit.” The notice for

2 The court need not address whether the "public eoncerns” withstand strict scientific scrutiny or market analysis. This court
is an improper forum in which to measure the "relative probative force and substantive content” of zoning decisions. Shelton, 780 F.2d
at 482,

3 The notice for this hearing did not specify that radio towers would be considered. It provided: "Notice is hereby given
that a public hearing will be held before the Jenks Planning Commission in the City Council Chambers of the Jenks City Hall, 211 North
Elm Street, Jenks, Oklahoma, at 7:30 p.m. on the 19th day of December, 1992, on a proposed amendment to the Jenks Zoning Code
rectassifying certain fand uses as Specific Uses by the deletion of these certain land uses from general zoning district classifications and
the addition of these certain land uses to the specific use permit classification.”

7



the April 15, 1993 hearing before the Planning Commission to consider Plaintiffs’
application for a specific use permit to construct such a tower also complied with these
applicable legal requirements. However, Defendants have not presented documentary
evidence that they complied with the notice requirements of Oklahoma’s Open Meeting Act,
Okla. Stat. tit. 25, § 301, et seq., before the February 1, 1993 City Council meeting where
Ordinance 792 reclassifying the land uses, as approved by the Jenks Planning Commission
at the December 29, 1992 meeting, was adopted. Defendants claim such notice was given
in their Reply to Plaintiffs’ Response to Motion for Summary Judgment (Docket #31) at
page 8 and Robert D. Richards also states this in paragraph #11 of his sworn affidavit
(Exhibit #1 to Defendants’ Reply to Plaintiffs’ Response to Motion for Summary Judgment).
However, Exhibit F to Plaintiffs’ Brief in Response to Motion for Summary Judgment
(Docket #22) is a letter from Defendants’ counsel stating that proof of notice for the
February 1, 1993 meeting cannot be located. Thus, there is a factual dispute as to whether
proper notice was given.

The Motion for Summary Judgment of Defendants Gary Medlin, Jack McKinzie, and
Ruby McGonigal (#16) and the Motion for Summary Judgment of The City of Jenks, Mike
Tinker, Vic Vreeland, Paul Eads, and Martha Rongey (#15) as to Plaintiffs’ § 1983 claim
that their property was taken in violation of their constitutional rights are denied. Zoning
is a legislative function which is due the presumptive validity of any municipal ordinance.

Mid-Continent Life Ins. Co. v. Oklahoma City, 701 P.2d 412, 413 (Okla. 1985). Under the

grant of immunity statutorily conferred in Oklahoma’s Political Subdivision Tort Claims Act,

OKkla. Stat. tit. 51 § 155(1), neither a political subdivision, nor its officials, may be subject



to liability for any acts or omissions in performing a legislative function. However, claims
by which an interest holder seeks compensation for "taking" of property under the federal
or state constitutions fall under a rubric distinct from all others, since fundamental federal

and state law protects these claims from legislative abridgment. McCracken v. Lawton, 648

P.2d 18, 20 (Okla. 1982). The Supreme Court has consistently held that “some form of
hearing is required before an individual is finally deprived of a property interest." Mathews
v. Eldridge, 424 U.S. 319, 333 (1976).

There is a genuine issue of material fact as to whether notice was given of the
February 1, 1993 City Council meeting where Ordinance 792 was passed. [f proper notice
was given and Ordinance 792 is an effective law, there is an issue of material fact as to
whether the denial of Plaintiffs’ application for a specific use permit to construct a tower
constituted a "taking" for which Plaintiffs must be compensated.* The City Counselors’
actions in considering the application were functionally in the nature of executive review,
outside the Council members’ range of legislative duties. "When local zoning officials do
more than adopt prospective, legislative type rules and take the next step into the area of
enforcement,” they no longer have legislative immunity. Scott v. Greenville County, 716
F.2d 1409, 1423 (4th Cir. 1983). In such a situation, where counselors act outside the

legislative role, they are only entitled to consideration of a defense of qualified immunity.

4 The Supreme Court in Lucas, 112 5.Cr. at 2893, described two categories of regulatory action as compensable without case
specific inquiry into the public interest advanced to support the restraint. The first includes regulations that compel a property owner
to suffer a physical invasion of his property, and the second ks where the regulation denies all economically beneficial or productive use
of land. Importantly, the Court said "we have acknowledged ime and again, ‘[t]he economic impact of the regulation on the claimant
and ... the extent to which the regulation has interfered with distinct investment-backed expectations’ are keenly relevant to takings
analysis generally.” Id. at 2895, n.8 (citing Penn Central, 438U.8. at 124). In the case at bar, Plaintiffs claim the property at issue was
only purchased to construct a radio transmission tower and that the purchase was only made after the Plaintiffs were advised that such
construction was permitted in the agricultural district in which it was located (see pgs. 3-4 of Plaintiffs’ Brief in Response, #22).

9



The court cannot rule on Defendants’ claim of qualified immunity at this time.
Qualified immunity is an affirmative defense that protects government officials from
personal liability unless their actions violate clearly established law of which a reasonable
person would have known. Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982). Defendants
are entitled to qualified immunity unless they knew or should have known that the
Ordinance they were enforcing was invalid due to failure to comply with the Oklahoma
Open Meeting Act, Okla. Stat. tit. 25 § 301. As the validity of the Ordinance remains in
question, so does the issue of qualified immunity.

Defendants’ Motion for Summary Judgment is denied as to Defendants’ claim that
Plaintiffs did not exhaust their state remedies under the Oklahoma Constitution, Article II,
§ 24, and OkKla. Stat. tit. 66 § 57. Defendants admit that Plaintiffs need not exhaust their
state provided remedies in relation to their claims under 42 U.S.C. § 1983 (see pg. 24 of
Defendants’ Motion for Summary Judgment, #15).

Defendants’ Motion for Summary Judgment is denied as to Plaintiffs’ claim that the
Ordinance is void for vagueness. The Supreme Court held in Grayned v. Rockford, 408
U.S. 104, 108 (1972), that a law is void for vagueness if its prohibitions are not clearly
defined. However, the Grayned Court noted that "we can never expect mathematical
certainty” from language, and a statute marked by "flexibility and reasonable breath, rather

than meticulous specificity which makes it clear what behavior is prohibited is not

unconstitutionally vague. Id. at 111 (citing Esteban v. Central Missouri State College, 415
F.2d 1077, 1088 (8th Cir. 1969)). Ordinance 792 has been presented to the court without

those portions of the Jenks City Code to which it refers and which are related (Exhibit I

10



to Plaintiffs’ Brief in Response, #22). It is impossible for this court to determine the issue
of vagueness without reviewing the full Code, especially Ordinance Number 209, which is
being amended.

Defendants’ Motion for Summary Judgment is granted as to Plaintiffs’ claim that the
Ordinance constitutes an improper regulation of interstate commerce. [n Guschke v.
Oklahoma City, 763 F.2d 379, 384-85 (10th Cir. 1985), the court noted that, even in the
absence of explicit legislation, the Commerce Clause of the Federal Constitution creates an

implied limitation on states’ authority to enact laws which restrict interstate commerce

(citing Arkansas Electric Cooperative Corp. v. Arkansas Public Service Com., 461 U.S. 375,
389-393 (1983)).

States are not, however, prohibited from regulating matters of
legitimate local concern, such as zoning, even though such
regulation may affect interstate commerce. When the facts are
viewed in the light most favorable to the plaintiff, the
defendant’s zoning restraint on the height of radio towers has
only incidental impact on interstate commerce. Conversely, the
state’s interest in zoning is great. The height restrictions are
not, in either purpose or effect, a protectionist measure.
Accordingly, we find that federal interest in the free flow of
interstate commerce does not preclude the city’s zoning height
limitations as applied to amateur radio towers.

Guschke, 763 F.2d at 384-85 (citations omitted). The requirement of a permit to build a
transmission tower does not, in either purpose or effect, restrict interstate commerce. Such
a requirement has only incidental impact on interstate commerce. The city’s interest in
zoning is great. There is no merit to Plaintiffs’ claim that Ordinance 792 improperly

regulates interstate commerce.

11



In Defendants’, Gary Medlin, Jack McKinzie, and Ruby McGonigal, Motion for
Summary Judgment (Docket #16), Defendants claim that they were not present at the City
Counsel meeting on May 12, 1993 when Ordinance 792 was passed, so they are absolved
of all liability stemming from the events discussed above. Ordinance 792 was actually
passed on February 1, 1993. On May 17, 1993, the City Council met and rendered a
decision denying Plaintiffs a specific use permit. Defendants’, Gary Medlin, Jack McKinzie,
and Ruby McGonigal, Motion for Summary Judgment (Docket #16) is denied. These
Defendants were involved in the meetings most pertinent to Plaintiffs’ claims, as already
analyzed, and cannot escape any liability which may be found when this case is tried
merely because they were not present at the May meeting.

In summary, Defendants’, City of Jenks, Oklahoma, Mike Tinker, Vic Vreeland, Paul
Eads, and Martha Rongey, Motion for Summary Judgment {Docket #15) is denied as to
the issue of Plaintiffs’ standing to bring this lawsuit; granted as to the issue of whether the
ordinance was clearly unreasonable, arbitrary, and unrelated to the exercise of the police
power to protect the public health and welfare; denied as to Plaintiffs’ § 1983 claim that
their property was taken in violation of their constitutional rights; denied as to Defendants’
claim that Plaintiffs did not exhaust their state remedies under the Oklahoma Constitution,
Article Two, Section 24 and Okla. Stat. tit. 66 § 57; denied as to Plaintiffs’ claim that the
Ordinance is void for vagueness; and granted as to Plaintiffs’ claim that the Ordinance
constitutes an improper regulation of interstate commerce. The Motion for Summary
Judgment of Defendants Gary Medlin, Jaci_t McKinzie, and Ruby McGonigal (#16) is denied

in full.

12
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Dated this /& _ day of May, 1994.

JOL LEO WAGNER 7
UNITED STATES MAGISTRATE JUDGE

SHNSINGER.ORD
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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF OKLAHOMA

AUXIER SCOTT SUPPLY CO.,

Plaintiff, MAy 12 1994 ¢
and B'ChardM ‘gW nce, Cle
No| ICT coypT
THE LEVINSON STEEL COMPANY, ETHERN mm’” 0F 0 WﬁﬁM

Additional Party Plaintiff, ‘//
vsS. CASE NO. 94-C-483-E
STRUCTURAL ACCESSORIES, INC.,

Defendant.

Nt Nl aat St Vst Vol Nt S sl Vi Vot W St St Vmagl

0 REMAND

NOW on this 12th day of May, 1994, the captioned cause
comes on for hearing on the Motion to Remand and for Sanctions
filed by attorneys for Plaintiffs and pursuant to Plaintiffs®
Application for Emergency Hearing. Plaintiffs appear by their
attorneys Kivell, Rayment & Francis by Brian J. Rayment. Defendant
appears by its attorneys Patton, Brown by Frank R. Patton, Jr.

The Court after considering argument of counsel finds:

1. That the Plaintiffs' Application for Order to Judgment
Debtor to Appear and Disclose Property and Order issued pursuant
thereto, filed in the District Court in and for Tulsa County, State
of Oklahoma, Case No. CJ 92-01217, is a continuation of the case
commenced in March, 1992 and is not a separate action subject to

removal.



2. Defendant did not file its Notice of Removal within
thirty (30) days or one (1) year from the date the State Court
action was commenced in contravention of 28 U.S.C. §1446.

3. That the Notice of Removal was not asserted by
Defendant's counsel in contravention of Rule 11.

IT IS THEREFORE ORDERED that the Motion to Remand is
granted and this action is hereby remanded to the State Court for
further proceedings.

IT IS FURTHER ORDERED that Plaintiffs' Motion for Sanctions

is denied.

ATE DISTRICT JUDGE

Al)—

BRIAN J./RAYMENT, OBA #7441

§yi//k' /qu’\'\_

FRANK R. PATTON, JR., OBA #6961




ENTERED ON DOCKET

IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

PATRICIA COATS, )
) -
Plaintiff, )
)
VS. ) Case No. 93-C-666-E
) 'W D
UNITED STATES OF AMERICA, ) BT I L I
) I
Defendant. ) MAY 13 1564
wreiwe, Clerk

Richard M. La R
DISTRICT CO
}{JORT%ERN niSTRICT OF OYLAHOMA

The Court, after reviewing the Motion to Dismiss of Plaintiff, orders

the above styled action dismissed.

S A -

James O. Ellison
United States District Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

DWAYNE R. EMMONS,
Plaintiff,

No. 93-C~1002-Ed/
FILED

MAY 1 3 1994

ﬂicha:d M. Lawic ., Clerk
U. 8. DISTRICT COURT
ﬂmumNNMMMWGWWWMA

vVS.

STANLEY GLANZ, et al.,

St it gt Nt Vantt S St vt S

Defendants.

Before the Court is Defendants' motion to dismiss filed on
April 21, 1994. Plaintiff has not responded.

Plaintiff's failure to respond to Defendants' motion
constitutes a waiver of objection to the motion, and a confession
of the matters raised by the motion. See Local Rule 7.1(C).
ACCORDINGLY, IT IS HEREBY ORDERED that:

(1) Defendants' motion to dismiss (docket #12] is granted and
the above captioned case is dismissed without prejudice
at this time.

SO ORDERED THIS Jééifggay of ,&2%;7// - , 1994.

A*thLIDCZéékabé***
JAMES @< ELLISON, Chief Judge
UNITED STATES DISTRICT COURT
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA
IGNACIO NAVARRO,
Petitioner,
No. 94-C-351-E U/

VSs.

STANLEY GLANZ, et al.,

it Saait St Vs gt Nt Vaal? Vgt “wiiat®

Respondent.

FIT;ED)

MAY . 3 1994
ORDER
Rici:.-u a4, Law . Clotk

on April 20, 1994, the Court orde#%ﬁ%ﬁ%%ﬁﬁikﬁﬁma&o re-submit
his petition for a writ of habeas corpus and his in forma pauperis
declaration on the court-authorized forms within fifteen days from
the date of entry of that order. Petitioner has failed to do so.
ACCORDINGLY, IT IS HEREBY ORDERED that Petitiocner's application for
a writ of habeas corpus be dismissed without prejudice for failure

to comply with the April 20, 1994 order.

z!
SO ORDERED THIS 4£§ day of ;;5225?/ , 1994.

JAMEZ/0. ELLISON, Chief Judge
UNITED STATES DISTRICT COURT
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

UNIVERSAL JOINT SPECIALISTS,

)
INC., an Oklahoma corporation, ) WAy 1 1994
) R{fhard M Law
Plaintiff, ; ”"’”f?ﬂ Dfs;,’f fcr cou%'f-"‘
Vs, ) Case No. 91-C-936-E
)
PAINEWEBBER, INC.; ROTAN MOSLE, )
INC., a division of PaineWebber; )
and STEVEN L. FRITZ, )
) FILED
Defendants. )
MAY T 3 1994
Richard M. Lawrence, Clark
ORDER OF DISMISSAL DICE oo DT ok g&ﬁm

""" 23
This cause came on for hearing on this /3 day of 1\:‘11111:1{I 1994, upon the

Application of the Plaintiff, Universal Joint Specialists, Inc., an Oklahoma Corporation,
for Dismissal With Prejudice. The Court, after being advised in the premises, finds that
said Application should be approved since the Plaintiff has compromised and settled all
of its claims and causes of action heretofore asserted against the Defendants herein and
that all claims heretofore asserted are now moot and this cause should be dismissed with
prejudice.

BE IT, THEREFORE, ORDERED, ADJUDGED AND DECREED by the Court
that the claims and causes of action of .the Plaintiff be and the same are hereby and by
these presents dismissed with prejudice and the Defendants are hereby and by these

presents dismissed without further liability. ¥ JAMES O. ELLISON

United States District Judge



APPROVED:

Etomey for Plaintiff

(leire V Zag e #<SY
Attorney for Defendant, PaineWebber,
Inc. and Rotan Mosle, Inc., a

division of PaineWebber

s AS Pl

Attorney for Steven L. Fritz
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IN THE UNITED STATES DISTRICT COURT A" I
FOR THE NORTHERN DISTRICT OF OKLAHOMA L E
Y 7
ﬁhard 3 7994 J

UNIVERSAL JOINT SPECIALISTS, ) 7 Pr S orce
INC., an Oklahoma corporation, ) Hel o ,tf’CT EOUC""’&
) Usiony
Plaintiff, )
) /
VS, )  Case No. 91-C-936-E
)
PAINEWEBBER, INC.; ROTAN MOSLE, )
INC., a division of PaineWebber; )
and STEVEN L. FRITZ, )
)
Defendants. )
ORDER OF DISMISSAL WITH PREJUDICE

This cause came on for hearing on this /3 day of March, 1994, upon the
Application of the Plaintiff, Universal Joint Specialists, Inc., an Oklahoma Corporation,
for Dismissal With Prejudice. The Court, after being advised in the premises, finds that
said Application should be approved since the Plaintiff has compromised and settled all
of its claims and causes of action heretofore asserted against the Defendants herein and
that all claims heretofore asserted are now moot and this cause should be dismissed with
prejudice.

BE IT, THEREFORE, ORDERED, ADJUDGED AND DECREED by the Court
that the claims and causes of action of the Plaintiff be and the same are hereby and by
these presents dismissed with prejudice and the Defendants are hereby and by these

presents dismissed without further liability.

Uniteg/ States District Judge



APPROVEDR:
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Httorney for Plaintiff

(oine N Lajg #ESY
Attorney for Defendaft, PaineWebber,
Inc. and Rotan Mosle, Inc., a

division of PaineWebber

W 1&’665"1—-»

Attorney for Steven L. Fritz




IN THE UNITED STATES DISTRICT COURT N
FOR THE NORTHERN DISTRICT OF OKLAHOMA =HTSRED ON DOCKET

s MAY 1.3 1994

(Bankruptcy cCase No.

IN RE:

JOHN H WILLIAMS, JR., AND
CAROL S. WILLIAMS,

86-475-W, Chapter 11)

Debtors.

VILLAGE SOUTH NATIONAL BANK,
Plaintiff,
vs.

JOHN H. WILLIAMS, JR.,

Defendant.

The Court has been advised by counsel that this action has
been settled. Therefore it is not necessary that the action remain
upon the calendar of the Court.

IT IS THEREFORE ORDERED that the Clerk administratively
terminate this action in his records, without prejudice to the
rights of the parties to reopen the proceedings for good cause
shown for the entry of any stipulation, order, judgment, or for any
other purpose required to obtain a final determination of the
litigation. The Court retains jurisdiction to vacate this order
and recpen the case upon cause shown within 30 days that settlement
has not been completed and further litigation is necessary.

ORDERED this _// 7 day of May, 1994.

Q@M@é@,

ELLISON, Chief Judge
STATES DISTRICT COURT
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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF OKLAHOMAF I L E

UNITED STATES OF AMERICA, At AY 1 ¢ 1994
M

U's

s . Djc sawr
Plaintiff, WORTEgy 5%%%??3113'9’ k
F T
vs. No. 91-CR-033-B Oy

(94-C-29-B)
STEVEN J. DEVRIES,

Tt Nt Wit Vit Nl gl Vit Vot Vot

Defendant.

ORDER

pDefendant's motion to vacate, set aside, or correct sentence
pursuant to 28 U.S.C. § 2255 is now before the Court for ruling.
The Government has filed its response. For the reasons stated
below, Defendant's motion should be denied.

In this section 2255 motion, Defendant seeks credit toward his
sentence for the time he was released on bond pending appeal. He
argues that he has already served his in-custody time because he
was required to post a five-hundred-dollar bond and was restricted
to travel in the Northern District of Oklahoma for three years
while his appeal was pending before the Tenth Circuit Court of
Appeals. The Government argues that the Defendant should have
exhausted his administrative remedies with the Attorney General
before seeking judicial review. The Court agrees.

Under 18 U.S.C. § 3585(b), a defendant is entitled to credit
toward the service of a term of imprisonment where, before the
sentence commences, he has spent time in official detention (1) "as
a result of the offense for which the sentence was imposed"; or (2)

"as a result of any other charge for which the defendant was



arrested after the commission of the offense for which the sentence
was imposed"--as long as that time has not been credited against
another sentence.

Section 3585 superseded 18 U.S.C. § 3568, which required the
Attorney General to give jail credit to any person entitled to
receive such credit under the statute. The superseded statute

required a prisoner to exhaust administrative remedies with the

Bureau of Prisons before seeking judicial relief. See, e.4q.,

Ramsey v. Brennan, 878 F.2d 995, 996 (7th Cir. 1989). Although the

new provision makes no reference to the Attorney General, several
jurisdictions have nonetheless read the exhaustion requirement into

the new statute. See United States v. Brumbaugh, 909 F.2d 289, 290

(7th cir. 1990) ("the change in language does not signal that
congress intended to relieve the Attorney General of the

responsibility for making this calculation"}; United States v.

lucas, 898 F.2d 1554, 1556 (1lth Cir. 1990).' The Tenth Circuit
has held similarly that a prisoner must exhaust his administrative
remedies under section 3585, although the Circuit did not address
the statutory changes. United States v. Woods, 888 F.2d 653, 654
(10th cir. 1989), cert denied, 494 U.S. 1006 (1990).

Therefore, this Court concludes that the Defendant in this

case "‘must . . . exhaust his administrative remedies with the

'But see United States vy. Zackular, 945 F.2d 423, 424 (lst
cir. 1991) (holding that "the omission of a reference to the
Attorney General in section 3585 should be interpreted as
reflecting Congress' intention to withdraw its exclusive delegation
to the Attorney General and, Jinstead, to vest power to credit
sentences in the district court"); United States v. Chalker, 915
F.2d 1254, 1257 (9th Cir. 1990) (same).

2



Attorney General before seeking judicial review.'" See United
States v. Lord, 907 F.2d 1028, 1031 (10th Cir. 1990) (quoting
Woods, 888 F.2d at 654-55) (citations omitted)). Because the
Defendant has failed to allege or establish that he has exhausted
his administrative remedies, this Court is precluded from
considering the merits of this claim. See Lord, 907 F.2d at 1031.

ACCORDINGLY, IT I8 HEREBY ORDERED that Defendant's motion for
leave to vacate, set aside, or correct sentence pursuant to 28

U.S.C. § 2255 be denied. Z%%b

SO ORDERED THIS 42 day of M , 1994.

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT 1T e

FOR THE NORTHERN DISTRICT OF OKLAHOMA
IN RE:

JOHN H WILLIAMS, JR., AND
CAROL S. WILLIAMS,

(Bankruptcy Case No.
B6-475-W, Chapter 11)

Debtors.

TULSA NATIONAL BANK,

Plaintiff,
: awrence, tlerk
ve- No. MeFRICT ¢ COURT
(Bdnkruptcy Adve mgmuofﬂ

JOHN H. WILLIAMS, JR.,

Tt S Yans Nat® Sun? Nt Saust Vumt S S St St St St amtt St St

Defendant.

The Court has been advised by counsel that this action has
been settled. Therefore it is not necessary that the action remain
upon the calendar of the Court.

IT IS THEREFORE ORDERED that the Clerk administratively
terminate this action in his records, without prejudice to the
rights of the parties to reopen the proceedings for good cause
shown for the entry of any stipulation, order, judgment, or for any
other purpose required to obtain a final determination of the
litigation. The Court retains jurisdiction to vacate this order
and reopen the case upon cause shown within 30 days that settlement
has not been completed and further litigation is necessary.

(d
ORDERED this [2 % day of May, 1994.

JAME®/ 0. ELLISON, Chief Judge
UNITED STATES DISTRICT COURT
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FOR THE NORTHERN DISTRICT OF OKLAHOMA
IN RE:

JOHN H WILLIAMS, JR., AND (Bankruptcy Case ﬁi

CAROL S. WILLIAMS,

Debtors.

VALLEY NATIONAL BANK,
Plaintiff,

88~C- 1639—
nkru
No. 87~ 0119—W)

vSs.

JOHN H. WILLIAMS, JR.,

St gt gt S Nagt Yt Santlt Samitt Val? it Yaut St St St Nt il St
&
$’
\

Defendant.

NG OR

The Court has been advised by counsel that this action has
been settled. Therefore it is not necessary that the action remain
upon the calendar of the Court.

IT IS THEREFORE ORDERED that the Clerk administratively
terminate this action in his records, without prejudice to the
rights of the parties to reopen the proceedings for good cause
shown for the entry of any stipulation, order, judgment, or for any
other purpose required to obtain a final determination of the
litigation. The Court retains jurisdiction to vacate this order
and reopen the case upon cause shown within 30 days that settlement
has not been completed and further litigation is necessary.

7
ORDERED this /4/‘L'day of May, 1994.

/ ELLISON, Chief Judge
STATES DISTRICT COURT
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IN THE UNITED STATES DISTRICT COURTF I
FOR THE NORTHERN DISTRICT OF OKLAHOMA L

UNIVERSAL JOINT SPECIALISTS,

) By, 12 199
INC. PROFIT SHARING PLAN, ) K ""’%flw. au v
) bl 3T ence, o
. BIRCT o COY otk
Plaintiff, ) Umﬁam
)
Vs, ) Case No. 91-C-935 B
)
ROTAN MOSLE, INC., a division )
of PaineWebber; PAINEWEBBER, INC.; )
and STEVEN L. FRITZ, )
)
Defendants. )
ER OF D SSAL WITH PREJUDICE

This cause came on for hearing on this Z_/_?_ "cfaéy of%%ht, upon the
Application of the Plaintiff, Universal Joint Specialists, Inc. Profit sharing Plan, for
Dismissal With Prejudice. The Court, after being advised in the premises, finds that
said Application should be approved since the Plaintiff has compromised and settled
all of its claims and causes of action heretofore asserted against the Defendants herein
and that ali claims heretofore asserted are now moot and this cause should be
dismissed with prejudice.

BE IT, THEREFORE, ORDERED, ADJUDGED AND DECREED by the
Court that the claims and causes of actigh of the Plaintiff be and the same are hereby
and by these presents dismissed with prejudice and the Defendants are hereby and by

these presents dismissed without further liability.

S/ THOMAS R. BSEYT

United States District Judge
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Q/ﬂ/(ﬁ,

A brney for Plaintiff

ttorney for Detendant,
Steven L. Fritz

(lacre VY #SSY
Attorney for Defendant Rotan Mosle,
Inc., a division of PaineWebber; and

PaineWebber, Inc.




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHO@ 1L ED

may 11 1994
AMERICAN TELEPHONE AND . Clork
TELEGRAPH COMPANY, Richard M. LR lCT COURT
- SEiea oiSTicT OF ChAHONA

Plaintiff,

Vs. Case No. 93-C-918-E

SIERRA CORPORATION OF FORT
SMITH, INC.,

St S e st St Nt g Mgt gt vt Nt

Defendant.

NOTICE OF DISM1{ THOUT P ICE

Plaintiff, American Telephone & Telegraph Company, hereby dismisses without

prejudice its comptaint against Defendant, Sierra Corporation of Fort Smith, Inc.

Vol

Jow C. Neff, OBA #1145
- Firm -

CROWE & DUNLEVY

A Professional Corporation

Suite 500

321 South Boston

Tulsa, Oklahoma 74103-3313
(918) 592-9800

ATTORNEYS FOR PLAINTIFF,
AMERICAN TELEPHONE &
TELEGRAPH COMPANY

-
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA
RONALD L. MILLER
Plaintiff,
ve. No. 94-C-336-B ////

MAYES COUNTY DISTRICT COURT,
et al.,

Defendants.

S S St S Nt St ol Vil Vet St

- IS]
UR

The above captioned case is hereby dismissed without prejudice
for failure to comply wit%%ﬁpe April 14, 1994 order.
SO ORDERED THIS //  day of ,/5/473?> , 1994.

'}/??Hsz/L4£/Z;¢{fz4igzizﬁii??

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE

T g
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DIS'I‘RICT OF OKLAHOMA

FILED

[y F 7 19ud

LOWELL W. PRATT and VANESSA PRATT,
husband and WIFE, and NATIONAL UNION FIRE

INSURANCE COMPANY chh:uu B, Lowrenca, Clark

S. 1:)|mw T L,oum”
. . 1.|JPT}|'P\| " TT' [ l f a h!in
Plaintiffs,

V. No: 93-C548-B
GOULD & EBERHARDT GEAR MACHINERY
CORPORATION D/B/A GOULD & EBERHARDT GEAR
MACHINERY COMPANY and GOULD & EBERHARDT
FABRICATING COMPANY

Defendants.

ORDER DISMISSING WITH PREJUDICE
CLAIMS OF LOWELL W. PRATT AND
VANESSA PRATT, HUSBAND AND WIFE, AND
NATIONAL UNION FIRE INSURANCE COMPANY
The Court, having before it the application of, Lowell W. Pratt and Vanessa Pratt,
husband and wife, and National Union Fire Insurance Company, for an Order of Dismissal with
prejudice of all their claims against Defenddnts, Gould & Eberhardt Gear Machinery Corporation
D/B/A Gould & Eberhardt Gear Machinery Company and Gould & Eberhardt Fabricating
Company, and being duly advised in the premises, finds that the application should be granted.
Gould & Eberhardt Gear Machinery Corporation D/B/A Gould & Eberhardt Gear
Machinery Company and Gould & Eberhardt Fabricating Company, are hereby dismissed from

this litigation with prejudice.

g THOMAS R. BRETT.

U.S. DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT F
FOR THE NORTHERN DISTRICT OF OKLAHOMA

May
BOBBY EUGENE LUCKY, ) Biop £ 199
) U §rd d
Plaintiff, ) 4op mo,sm,‘g’%e
) / " USTHr oF Coylerk
vs. ; No. 94-C-2-B Utinys
RON CHAMPION, et al., )
)
Defendants. )
QRDER

Before the Court is Defendants' motion to dismiss or for
summary Jjudgment filed on March 24, 1994. Plaintiff has not
responded.

Plaintiff's failure to respond to Defendants' motion
constitutes a waiver of objection to the motion, and a confession
of the matters raised by the motion. See Local Rule 7.1(C).
ACCORDINGLY, IT I8 HEREBY ORDERED that:

(1) Defendants' motion to dismiss or for summary judgment

(docket #4] is granted and the above captioned case is

dismissed without prejudice at this time.

SO ORDERED THIS /7 ~ day of ,M , 1994.

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA M% JE?
Ay

DEWAYNE R. EMMONS,

Plaintiff,

vS. No. 93-C-1000-B

RON CHAMPION, et al.,

Tl Sl Nt Sstt Vel Ninglt gt Yagl Sugt

Defendants.

Before the Court is Defendants' motion to dismiss or for
summary Jjudgment filed on March 18, 1994. Plaintiff has not
responded.

Plaintiff's failure to respond to Defendants' motion
constitutes a waiver of objection to the moﬁion, and a confession
of the matters raised by the motion. See Local Rule 7.1(C).
ACCORDINGLY, IT IS HEREBY ORDERED that:

(1) Defendants' motion to dismiss or for summary judgment
[docket #6] is granted and the above captioned case is
dismissed without prejudice at this time.

(2) The Court may reopen this case if Plaintiff submits a
response to Defendants' motion to dismiss no later than
twenty (20) days from the date of entry of this order.

SO ORDERED THIS /¢ day of PZW , 1994.

T™H S R. BRETT
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

FEDERAL DEPOSIT INSURANCE CORPORATION, )
in its corporate capacity, and as successor in )
interest to Continental lllinois National Bank, )
)
Plaintiff, )
}
VvS. ) Case No. 93-C-822-B
)
ANR PIPELINE COMPANY, a Delaware }
corporation, formerly known as Michigan } T
Wisconsin Pipe Line Company, ) F I L E D
) r
Defendant. ) AAY 151994
Richard M. Lawrence, Cletk
NORIFERH DISTRC OF CHATOHA
ORDER ‘

(o

NOW ON this /ﬂ/ day of May, 1994, pursuant to the Stipulation of
Dismissal with Prejudice filed by the parties, it is hereby ORDERED, ADJUDGED and
DECREED that all claims and causes of action filed in this case are hereby dismissed

with prejudice, with each party to bear its own costs and attorneys’ fees.
/.
SIGNED this /" day of May, 1994.

S/ THOMAS . piveTT

UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR THE w
NORTHERN DISTRICT OF OKLAHOMA ' L J b D

IN RE: )
)
CARLA LOUISE DEAN, )
Debtor. ;
CARLA LOUISE DEAN, ;
Plaintiff/Appellant, ;

V. ; Case No. 93-C-995-E
SCOTT P. KIRLEY, TRUSTEE, g
Defendant/Appellee. g

ORDER

This order pertains to Appellee, Scott P. Kirley, Trustee’s Motion to Dismiss Appeal
(Docket #3)'. On November 1, 1993, United States Bankruptcy Judge Mickey D. Wilson
entered an Order Denying Motion to Remove Exempt Property. The basis of Judge
Wilson’s decision was that the Debtor had never amended her bankruptcy schedules to
include her claim as an asset of the bankruptcy estate, nor had she amended her schedules
to claim the asset exempt. On January 19, 1994, the Debtor filed an amendment to her
bankruptcy schedules whereby she claimed the asset exempt. Thus, this appeal is now
moot because the Debtor is remedying the problems pointed out by the Bankruptcy Judge.

Further, there being no response to the motion and more than fifteen (15) days

having passed since the filing of such motion, the court, pursuant to Local Rule 7.1C of the

1 “Docket numbers" refer to numerical designations assigned sequentally to each pleading, motion, order, or other filing
and are included for purposes of record keeping only. "Doclet numbers" have no independent Jegal significance and are to be used in
conjunction with the docket sheet prepared and maintained by the United States Court Clerk, Northern District of Oklahoma.



Northern District of Oklahoma, is authorized, in its discretion, to deem the matter
confessed and enter the relief requested.

Appellee, Scott P. Kirley, Trustee’s Motion to Dismiss Appeal is granted.

r i .
Dated this /© —day of %}y , 1994,

. ELLISON, CHIEF
D STATES DISTRICT JUDGE

s:dean.ond
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IN THE UNITED STATES DISTRICT COURT F I L
FOR THE NORTHERN DISTRICT OF OKLAHOMA K

/:"E)/ in,
Hich - 9u4
DONNIE LEWAYNE FOX, U,%ﬂﬂit
U ',.p,D""“;;t‘!p J’){’na

Plaintiff,
vs. No. 93-C-1150-B

STANLEY GLANZ, et al.,

T N et Nape St Sat® Sua® St Nt

Defendants.

SUDGMENT

In accord with the Order granting Defendants' motion for
summary judgment, the Court hereby enters judgment in favor of
Defendant Glanz and against the Plaintiff, Donnie L. Fox.
Plaintiff shall take nothing on his claim. Each side is to pay its

respective attorney fees.

SO ORDERED THIS /J _day of M , 1994,

M@W&%(

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR THE Mwy'j
NORTHERN DISTRICT OF OKLAHOMA Blep, < 0;99
U3 q

. & WM,
UNITED STATES OF AMERICA, ”mmﬂ#$¥%$w
<Rl

Coy,Ch
s Or 010U
Plaintiff, CIVIL NO. 93-C-840-B ’t(’-ﬂffm,,f}‘%
V.

CONSENT DECREE OF
CONDEMNATION AND
INJUNCTION

Undetermined quantities of
articles of drug, gas and
liquid oxygen for medical use
in high pressure cylinders and
cryogenic home units, et al.,

St gt gt Nt Nt St St Vgt Vol Vost s Vgt gt

Defendants.

Plaintiff, United States of America, by this District’s
United States Attorney, Stephen C. Lewis, and Assistant United
States Attorney; Catherine Depew Hart, filed a complaint for
forfeiture on September 16, 1993, against defendant articles of
drug. The complaint alleges that the articles are drugs
adulterated while held for.sale after shipment in interstate
commerce, within the meaning of the Federal Food, Drug, and
Cosmetic Act (the "Act"), 21 U.S8.C. § 351(a)(2)(B), in that the
methods used in, and the facilities and controls used for, their
manufacture, processing, packing, and storing do not conform to
and are not operated and administered in conformity with current
good manufacturing practice (CGMP) regulations to assure that
such articles meet the safety requirements of the Act and have
the identity and strength, and meet the gquality and purity
characteristics they purport to possess. The complaint further
alleges that the articles of drug are misbranded within the
meaning of the Act, 21 U.S.C. § 352(b) (1), in that the labeling

for the liquid nitrogen fails to bear the name and place of
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business of the packer, and a statement of the guantity of
contents. In addition, the complaint alleges that the articles
of drug are misbranded within the meaning of the Act, 21 U.S.C.
§ 352(f) (1), in that their labeling fails to bear adequate
directions for their intended use.

Pursuant to a warrant of arrest issued by this Court, the
United States Marshal for this District seized the articles of
drug on September 17, 1993. Thereafter, notice of the complaint
and seizure was duly published in accordance with the applicable
rules of this Court. On or about October 1, 1993, American
Respiratory, Inc., located at 3220 East 21st Street, Tulsa,
Oklahoma 74114, by its President David P. Daniel, intervened and
filed claim to all the seized articles. American Respiratory,
Inc., a corporation incorporated under the laws of Oklahoma, its
President David P. Daniel, its Vice-President Christopher Daniel,
and its Operations Manager Timothy Briscoe, individuals
(collectively referred to as "claimant ARI"), all do business
within the jurisdiction of this Court.

Oon or about October 14, 1993, Big Three Industries, Inc., a
Delaware corporation, filed claim to twelve of the seized
articles of drug. See attached Claim of Ownership, Exhibit A.
Claimant ARI hereby amends its claim to the seized articles of
drug.and relinquishes all claim to the articles identified by Big
Three Industries, Inc.

Claimant ARI affirms that it is the sole owner of the

remaining articles of drug seized and not claimed by Big Three



Industries, Inc. Further, claimant ARI agrees to hold plaintiff
(including its employees and attorneys) harmless should any party
or parties hereafter intervene in this action, and claimant
agrees to defend any part of the articles subject to this Decree.

Claimant ARI’s business operation includes the manufacture,
labeling, storing, and distribution of medical gases and liquid
nitrogen in high pressure cylinders, cryogenic units, and dewar
cylinders. Claimant ARI conducts its operation at its facility,
located at 3220 East 21st Street, Tulsa, Oklahoma, as well as at
various customer and supplier locations within the jurisdiction
of this Ccourt. The seized cylinders were shipped in interstate
commerce to claimant ARI before claimant manufactured, labeled,
stored, and distributed the articles of drug.

For purposes of this action only, claimant ARI agrees not to
dispute the allegations in the complaint. Claimant ARI further
waives the filing of an amended complaint seeking injunctive
relief and consents to the entry of a decree of condemnation and
permanent injunction without need for further proceedings before
this Court.

Upon motion of the United States of America and Claimant
ARI, and with the Court being fully advised of the basis thereof,

it is hereby
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ORDERED, ADJUDGED, AND DECREED as follows:

1. This Court has jurisdiction over the subject matter and
over all parties to this action.

2. The seized articles are drugs within the meaning of the
Act, 21 U.S.C. § 321(g), in that oxygen for medical use is
recognized by the official United States Pharmacopeia (USP) and
nitrogen for medical use is recognized by the official National
Formulary (NF), 21 U.S.C. § 321(g) (1) (A), and storage cylinders
for such articles of drug are necessary components of those
drugs, 21 U.S.C. § 321(g) (1) (D).

3. The seized articles of drug claimed by claimant ARI are
adulterated while held for sale after shipment in interstate
commerce, within the meaning of 21 U.S.C. § 351(a)(2)(B), and are
misbranded within the meaning of 21 U.S.C. §§ 352(b) (1) and
352(f) (1), as alleged in the complaint. The seized articles of
drug are held in violation of the Act, 21 U.5.C. § 331(k).

4. The seized articles of drug claimed by claimant ARI are
hereby condemned and forfeited to the United States of America
pursuant to 21 U.S5.C. § 334(a).

5. Pursuant to 21 U.S.C. § 334(e), the United States of
America shall recover from claimant court costs and fees, storage
costs, if any, and other proper expenses.

.6. The term "manufacture® herein means the transfer,
filling, transfilling, packing, or repacking of any medical gas,
whether in a ligquid or gaseous state, from one container to

another, or any other manipulation of the medical gas.



7. The term "distribution" herein means the offer to sell,
holding for sale, sale, lease, or transfer of any medical gas,
whether in a liquid or gaseous state, to or for any person,
including any corporation or business entity. The term
ndistribution" does not mean, or include, the manufacture or
labeling of medical gases or liquid nitrogen.

8. Claimant ARI, its president David P. Daniel, and each
and all of their officers, agents, servants, representatives,
employees, successors, assigns, attorneys, and any and all
persons in active concert or participation with them, or any of
them (including individuals, directors, corporations,
subsidiaries, affiliates, and partnerships), are hereby
restrained and enjoined under 21 U,.S.C. § 332(a) from doing or
causing: (1) the manufacture, labkeling, or holding at any
location of articles of drug, medical gas, liquid nitrogen, and
their containers, as defined by 21 U.S.C. § 321(g)}, held for sale
after one or more of their components have been shipped in
interstate commerce; and (2) directly or indirectly, the
introduction or delivery for introduction into interstate
commerce of articles of drug, ﬁedical gas, liquid nitrogen, and
their containers, as defined by 21 U.S.C. § 321(g), unless and
until:

' (a) The methods used in, and the facilities and
controls used for, manufacturiﬂg} labeling, and holding articles
of drug are established, operated, and administered in conformity

with CGMP regulations pursuant to 21 C.F.R. Parts 210 and 211;



(b) Claimant selects one or more persons who, by
reason of training and experience, pursuant to 21 C.F.R.

§ 211.34, are qualified to make_inspections of medical gas
manufacturing facilities to daﬁurmine whether the methods,
facilities, controls, and training program are designed,
operated, and administered in cﬁnformity with CGMP regulations,
as set forth at 21 C.F.R. Partg 210 and 211, and such person or
persons inspect such facilities and manner of operating, and
certify in writing to the United States Food and Drug
Administration ("FDA") that, in the opinion of such person(s),
claimant is operating in conformity with CGMP regulations;

(c¢) Claimant reports to FDA in writing the actions it
has taken to ensure conformity with CGMP regulations;

(d) All articles of drug bear labels that comply with
21 U.S.C. § 352;

(e} FDA inspects, pursuant to paragraph 20 herein,
claimant’s facilities for purboses of evaluating compliance with
CGMP regulations and labeling requirements under the Act;

(f) All costs for which claimant is responsible
pursuant to this Decree are paiﬁ in full; and

(g) FDA states in writing that claimant appears to be
in compllance with CGMP regulations, 21 C.F.R. Parts 210 and 211,

and statutory labeling requirfflnts pursuant to 21 U.S.C. § 352,

and authorizes resumption of tha manufacturing, labeling, and

holding of articles of drug, maﬂical gas and liquid nitrogen.



9. With respect to liquid oxygen only, claimant may, prior
to receiving notice with respect to all of its drug products as
set forth in paragraph 8(g) abaﬁe, resume manufacture, labeling,
and holding of liquid oxygen, if and only if all of the following
conditions are satisfied:

(a) The methods used in, and the facilities and
controls used for, manufacturinq; labeling, and holding liquid
oxygen are established, operated, and administered in conformity
with CGMP regulations pursuant to 21 C.F.R. Parts 210 and 211;

(b) Claimant’s employees, who are engaged in the
manufacture, labeling, and holdihg of liquid oxygen, receive
training in the procedures for testing, verifying the testing,
and documentation of the identiﬁy_and strength of bulk liquid
oxygen from a qualified person or persons who, by reason of
training and experience, are knowledgeable in current good
manufacturing practice for liquid oxygen, pursuant to 21 C.F.R.

§ 211.25(a). The qualified per#on_who provides such training
shall be a consultant, pursuant to 21 C.F.R. § 211.34, or another
qualified person who is not an employee of the claimant;

(c) Claimant provides to FDA written certification of
such training, which shall be gignad by the person or persons
providing the training and shall include the following
infofmation: (1) the name and;ﬁitle or position of the person or
persons who received the training; (2) the name, title, and

qualifications of the person or persons providing the training;



(3) the place, date, and length of time of the training; and (4)
a summary of the subject area(s) covered by the training;

(d) Claimant selects one or more persons who, by
reason of training and experience, pursuant to 21 C.F.R.

§ 211.34, are gqualified to make inspections of medical liquid
oxygen operations to determine whether the methods, facilities,
controls, and training program_&re established, operated, and
administered in conformity with CGMP regulations, as set forth at
21 C.F.R. Parts 210 and 211, and such person or persons inspect
such facilities and manner of'éﬂéx&ting, and certify in writing
to FDA that, in the opinion offguch person(s), claimant is
operating in conformity with CGMP regulations;

(e) Claimant reportu.to FDA in writing the actions it
has taken to ensure conformity with CGMP regulations;

(f) FDA inspects, pursuant to paragraph 20 herein,
claimant’s facilities for purposes of evaluating compliance with
CGMP regulations under the Act, as pertinent to liquid oxygen.
FDA shall commence such inspection within ten (10) business days
of receiving any certification'#ubmitted pursuant to paragraph
9(c); and

(g) FDA states in w¥iting that claimant appears to be
in compliance with CGMP regulations, 21 C.F.R. Parts 210 and 211,
statﬁtory labeling requirement# pursuant to 21 U.S.C. § 352, and
authorizes resumption of the m@ﬁnfacturing, labeling, and holding

of ligquid oxygen.



10. After claimant receives written authorization from FDA
pursuant to paragraphs 8(g) or 9(g) above to resume operations,
claimant shall be restrained and enjoined from manufacturing,
labeling, and holding any article of drug, medical gas and liquid
nitrogen, in any manner that is inconsistent with CGMP
regulations, statutory labeling requirements, and the provisions
set forth herein.

11. cClaimant shall immediately cease and discontinue
manufacturing, labeling, holding, and distributing any article of
drug, medical gas and liquid nitrogen, if FDA determines, after
inspection or laboratory analysis of samples, and notifies
claimant in writing, that claimant is not in compliance with CGMP
regulations, 21 C.F.R. Parts 210 and 211, labeling requirements
under the Act, 21 U.S.C. § 352, or this.Decree.

12. Any cessation of operation as described in paragraph 11
above shall continue until FDA notifies claimant in writing that
claimant appears to be in compliance with the Act and the
provisions set forth herein.

13. Within 45 days aftatzﬁhe date of entry of this Decree,
claimant ARI shall destroy, under FDA supervision, all condemned
articles of drug, including cylinders, unless and until (a} the
cylinders have been brought into compliance with the Act in the
mannér described in paragraph 17 below, and (b) claimant receives
a written notice from FDA that the cylinders appear to be in
compliance with the Act. All eosts of the destruction shall be

borne by the claimant. Claimant shall be responsible for



ensuring that the destruction is carried out in compliance with
all federal and local laws.

14. The United States Marshal for this District shall
release the condemned articles from the Marshal’s custody to the
custody of claimant ARI for the sole purpose of attempting to
bring the cylinders into compliance with the Act if claimant,
within 30 days after entry of this Decree: (a) pays in full
court costs and fees, and storage and other proper expenses of
this proceeding, and (b) executes and posts a good and sufficient
penal bond with the Clerk of this Court in the amount of ten
thousand dollars ($10,000.00) payable to the United States of
America and conditioned upon claimant abiding by and performing
all the terms and conditions of this Decree and of such further
decrees and orders as may be entered in. this proceeding.

15. After filing the bond with the Clerk of the Court,
claimant shall give written notice to the Director of the FDA
Dallas District Office, that cluimﬁnt, at its own expense, is
prepared to attempt to bring the articles of drug into compliance
with the Act under the supervision of a duly authorized
representative of FDA.

16. Claimant shall not cuﬁmance attempting to bring the
condemned cylinders into compli;nce with the Act until claimant
(a) éubmits a written statement to FDA detailing the proposed
plan to bring the articles into compliance, and (b) receives
written approval from FDA. Th@Tsubmission of such a proposal

will stay the time requirement.ﬁor destruction of the articles



set forth in paragraph 13 above. Within fifteen days after
receiving FDA approval for such a proposal and under the
supervision of a FDA representative, claimant shall complete the
process of bringing the cylinders into compliance with the Act.
If FDA rejects in writing a proposal, the time period within
which destruction of the articles is to occur under paragraph 13
above shall resume.

17. Claimant shall at no time, and under no circumstances
whatsoever, distribute, or otherwise dispose of any part of the
condemned cylinders, unless and until (a) the conditions of
paragraphs 14 through 16 have been met, and (b) the following
conditions have been satisfied:

(a) the cylinders are emptied under the supervision
of, and in accordance with methods.approved in writing by,

FDA; |

(b) all cylinders undergo testing, as FDA deems
necessary, and under the supervision of and in accordance
with methods approved in writing by FDA, to assure that the
cylinders conform to all applicable state and federal
regulations. All high pressure cylinders must undergo
hydrostatic testing in addition to any other testing FDA
deems necessary. Written reports of all such testing shall

‘be submitted to FDA. Costs of any testing shall be borne by

claimant, including coste of FDA supervision pursuant to the

rates set forth in paragraph 23;
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(c) a FDA representative has had free access to all
the cylinders in order to take any samples or make any tests
or examinations that FDA deems necessary; and

(d) a FDA representative has released in writing such
cylinders for distribution or other disposition.

18. Claimant shall abide by the decisions of FDA, whose
decisions shall be final. If claimant breaches any conditions
stated in this Decree, or in any subsequent decree or order
entered in this proceeding, claimant shall return the articles
immediately to the United States Marshal for this District at
claimant’s expense, or shall dispose of them pursuant to an Order
of this Court.

19. Claimant shall not distribute or dispose of the
articles, or any part of them, in any manner that is contrary to
the provisions of this Decree, the Act, or the laws of any state
or territory (as defined in the Act), in which they are
distributed or disposed.

20. Duly authorized FDA representatives are authorized to
make one or more inspections, as FDA deems necessary, to inspect
claimant’s facilities, to take photographs, and to examine and
copy all records relating to the receipt, manufacture, labeling,
holding, and distribution 6f drug products to assure continuing
compiiance with the terms of this Decree. Such inspections shall
be authorized upon presentation'of'a copy of this Decree and

appropriate credentials. The inspection authority granted by

- 12 -



this Decree is apart from, and in addition to, the authority to
make inspections under the Act, 21 U.S.C. § 374.

21. Claimant ARI shall provide a copy of this Decree, by
personal service or registered mail, return receipt requested,
within ten (10) calendar days of its entry, to each of its
officers, agents, servants, medical gas suppliers,
representatives, employees, successors, assigns, attorneys, and
any and all persons in active concert or participation with any
or all of them (including individuals, directors, corporations,
subsidiaries, affiliates, and partnerships). Claimant ARI shall
provide the FDA Dallas District Director with an affidavit of
compliance with this paragraph within twenty (20) days after the
date of the entry of this Decree stating the fact and manner of
compliance and identifying the name and.title or position of each
person so notified.

_ 22. Claimant ARI shall notify the Director of the FDA
Dallas District Office in writing at least fifteen (15) calendar
days before any change in ownership or character of claimant
business, including but not limited to: dissolution, assignment,
or sale, which change results in the emergence of a successor
corporation, creation or dissoiution of subsidiaries, or any
other change in the corporate structure of American Respiratory,
Inc.; or the sale or assignmenﬁfpf any business asset, such as
buildings, egquipment, inventorﬁi_or customer list that may affect
compliance with this Decree. ¢$aimant ARI shall provide a copy

of this Decree to any prospective successor or assign prior to

- 13 -



any sale or change in business. As noted in paragraph 8 above,
this Decree shall apply to all of claimant’s successors and
assigns.

23. Claimant shall compensate the United States of America
for costs as follows: $49.00 per hour and any fraction thereof
per representative for supervision and/or inspectional work;
$59.00 per hour and any fraction thereof per representative for
laboratory and analytical work; $0.25 per mile for travel
expenses; $83.00 per day for'subsiétence expenses, where
necessary; and any other necessary expenses incurred in
connection with the supervisory responsibilities of FDA.

24. If claimant ARI, or David P. Daniel, Christopher
Daniel, or Timothy Briscoe, individually, violate this Decree and
are found in civil or criminal contempt.thereof, claimant ARI
shall, in addition to other remﬁdies, reimburse plaintiff for
attorney fees, investigational expenses, administrative and court
costs, and any other costs or fees related to such enforcement
proceedings.

25. Claimant ARI shall bear its own costs, including
attorney fees, for compliance with-this Decree in addition to any
costs expressly provided herein.

26. All correspondence to FDA shall be addressed to:
Direétor, Dallas District Office, Food and Drug Administration,
Department of Health and Human Services, 3310 Live Oak Street,

Dallas, Texas 75204.

- 14 -



27. If claimant ARI maintains a state of continuous
compliance with the terms of this decree for a period of two
years from the date FDA notifies claimant ARI in writing that
they are in compliance as specified in paragraphs 8 and 9,
claimant ARI may move to vacate this order and the government
will not oppose.

28. This Court retains jurisdiction to issue further
decrzes and orders as may be necessary to the proper disposition
of this proceeding, and should c¢laimant fail to abide by and
perform all of the terms and conditions of this Decree, or of
such further orders and decrees as may be entered in this
proceeding, or of the bond, then, on motion of plaintiff, the
bond shall be forfeited and judgment entered in favor of
plaintiff. FDA decisions under this Decree shall be reviewed, if
necessary, under the arbitrary and capricious standard set forth
in 5 U.S.C. § 706(2) (B).

29. This Decree represents the entirety of the agreement

- 15 -



between plaintiff and claimant ARI, David P. Daniel, Christopher

Daniel, and Timothy Briscoe. _,

SO ORDERED: DATED this [0”"day of Hi)L{A@42£j 1994.
/4

TRICT JUDGE

ONITED STATES DIS

We hereby consent to the entry of the foregoing Decree.

CATHERINE DEPEW HART/
Agsistant United States
Attorney

IAMRGARET JANE PORTER

paief Counsel

AREYA L. KUPCHYK

Assistant Chief Counsel for
Enforcement

Food and Drug Administration

TIMOPHY BRISCOE
Operations Manager
American Respiratory Inc.

FAWRIS, FEsquire
tg¥ney for American
iratory, Inc.

- 16 -



IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

IN RE: )
)
JAMES W. BRADY, ) Bky. No. 92-04312-C
a/k/a JAMES WATSON BRADY, } Ty B
) W 111994
Debtor. ) jf__,:,{_*_ “199 —
)
PATRICIA ANN HOUSEMAN, et al., ) Adversary No. 93-0179-C
)
Plaintiffs/Appellants, )
)
V. ) Case NO. 93-G109 /l/
) L E D
JAMES WATSON BRADY, ; MAY 71 IQQ’,I
Defendant/Appellee. ) RlchasrdDM Lawrerico, Clarie
JISTRICT Cou
. HOSTHERY DTy o DA Oe

This order pertains to Appellants’ Motion to Dismiss Appeal of Interlocutory Order
(Docket #8)'. There being a statement that counsel for appellee does not object to the
dismissal without prejudice of this appeal, the motion is granted.

Appellants’ Motion to Dismiss Appeal of Interlocutory Order is granted and this

appeal is dismissed without prejudice.

Dated this _Lch/l;y of t%/ , 1994,

JAMES O. ELLISON, CHIEF
UNITED STATES DISTRICT JUDGE

sibrady.ord

1 "Docket numbers” refer lo numerical designations assigned sequentially to each pleading, motion, order, or other filing
and are included for purposes of record keeping only. "Dacloet numbers™ have no independent legal significance and are to be used in
conjunction with the docket sheet prepared and maintained by the United States Court Clerk, Northern District of Cklahoma.
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FILED

A,

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA MAY 1  14ys

Richard M. Lawrence
U. S. DISTRICT C URT

HOWARD WOLFE, HNORTHERN DISTRICT OF OKLAHOMA

Plaintiff,
vs.

AMERICAN AIRLINES, INC.

Defendant. CaviinED ON DOCKET

RS et

ORDER

Now before the Court is the Motion to Dismiss' (Docket #6) of
Defendant American Airlines, Inc. (American) and the Motion for
Partial Summary Judgment (Docket #14) of the Plaintiff Howard Wolfe
(Mr. Welfe).

Mr. Wolfe is an employee of American Airiines who participated
in American's "IDEAAS IN ACTION" program which awards employees for
making suggestions that are adopted by the company. On January 11,
1989, Mr. Wolfe, who had previously been successful in subnitting
3 ideas to the award program, submitted a suggestion to make a
weld repair on certain jet engine parts. Plaintiff's suggestion
was rejected on June 7, 1989, because it was believed that the
proposed repair procedure was included in an existing Engineering
Specification. Plaintiff reguested that the suggestion be re-
opened, and on June 21, 1989, Engineering made the decision to

revise the existing Engineering Specification to specifically cover

1 The Court notes that Defendant's Motion to Dismiss relies
on materials outside the Pleadings, and that the Plaintiff
therefore was granted leave to respond after certain discovery had
been completed. Both parties agree that the Motion is, and should
be treated as, a motion for summary judgment.

Clark
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the weld method urged by Plaintiff. At the same time, an analyst,
Mr. Mordecai, found that the idea had a "suggested annual savings"
of $65,000.00 and a cost avoidance savings of $963,060.00.

On October 17, 1989, Supervisor R.D. Easley informed Mr. Wolfe
that has suggestion was only being allowed a "trigger"’ action
award, and that the cost savings were not tangible or
gquantifiable®. Mr. Wolfe appealed the decision, and on January 31,
1990, was informed that the idea should be closed as a "non-
approval." Mr. Wolfe then complained to Mr. Crandall, President of
American, who forwarded the complaint to Robert Baker, Executive
Vice President of Operations. Mr Baker informed Mr. Wolfe, by
letter of May 16, 1990, that he could "find no reason to overturn
either the IdeAAs group or the Appeals Board decision." Mr Wolfe's
Attorney then contacted Mr. Crandall on Juﬁe 20, 1990, and his
award of 15,000 credits was upheld.

Mr. Wolfe moves for summaﬁy judgment on the contract claim,

arguing that the guidelines constitute a binding contract between

? With respect to trigger awards, the regulations provide that
"[s]ome suggestions may cause AMR to take action not specifically
recommended in the suggestion, and/or add impetus to the action on
an item management already has under review, or which brings about
a solution that is better than management was planning to use. In
this case, the idea will be classified as a non-quantifiable
suggestion for purposes of award."

3 Under the requlations (145-14) governing the suggestion
program, suggestions are c¢lassified into two types: 1)
qgquantifiable, a suggestion whose monetary value can be calculated,
and 2) non-quantifiable, a suggestion whose monetary value cannot
be calculated. Under 145-14, employees are to be paid a minimum of
30,000 award credits and a maximum of 7,500,000 award credits for
adopted quantifiable suggestions and a flat 15,000 award credits
for adopted non-quantifiable suggestions.

2



employee and employer and that American breached the contract by
failing to pay for his suggestion as a quantifiable suggestion. He
also claims that his suggestion and the templates he made to use
his suggestion are intellectual property that American has
converted by failing to pay him as he is entitled. American moves
to dismiss his Complaint, arguing that the breach of contract claim
is barred by the contractual provision that decisions of the
company are final and that the conversion claim is barred by the
statute of limitations and the fact that the suggestion is actually
the property of American.

Summary judgment pursuant to Fed.R.Civ.P. 56 is appropriate
where "there is no genuine issue as to any material fact and that

the moving party is entitled to judgment as a matter of law."

Celotex Corp. v. Catrett, 477 U.8. 317, 106 S.Ct. 2548, 91 L.Ed.2d
265, 274 (1986); Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 106
s.Cct. 2505, 91 L.Ed.2d 202 (1986); indo 0il and Gas V.
Federal Deposit u \ n, 805 F.2d 342 (10th Cir.
1986). In Celotex, 477 U.S. at 317 (1986), it is stated:

"The plain language of Rule 56 (c) mandates

the entry of summary judgment, after adequate

time for discovery and upon motion, against a

party who fails to make a showing sufficient

to establish the existence of an element

essential to that party's case, and on which

that party will bear the burden of proof at
trial." '

To survive a motion for summary judgment, nonmovant "must establish

that there is a genuine issue of material facts..." Nonmovant

"must do more than simply show that there is some metaphysical

doubt as to the material facts." Matsushita v. Zenith, 475 U.S.
3



574, 585 (1986).

Breach ¢f Contract

Mr. Wolfe claims that American breached its contract by
failing to pay the awards that Mr. Mordecai, the analyst,
determined he was entitled to. American argues that, assuming that
the documents supporting the awards program constitute a contract,
Mr. Mordecali can not approve a suggestion and that, under the
regulations, American's determination is final.

Mr. Wolfe asserts that Mr. Mordecai's determinations
constitute approval of his suggestion and that American is bound by
his quantifications. 1In support of his claim, Mr. Wolfe submits
his own affidavit that "[w]hen I submitted suggestion Idea No.
14321, it was approved, and I was told that I would have my money
for the suggestion within seven to ten days." Mr. Wolfe does not
state in his affidavit that he was told that the suggestion was
approved as quantifiable or that he was told that he would receive
an award based on the suggestion being quantifiable. He argues
that "one who accepts the benefits of a contract must assume the
detriments," Dagnott v. ASG Industries, Inc., 558 P.2d 379, 384
(Okla. 1976), and that American accepted the benefits of the
transaction by using his idea’.

American argues that the analyst does not approve the
suggestion, but rather acts as Edvocate for the employee. Mordecai
states in his affidavit that the analyst acts as advocate for the

employee during the evaluation:process. Moreover, the analyst has



the job of evaluating and seeking approval for the implementation
of a suggestion. Thus, American argues, the suggestion was never
approved as quantifiable, and under the regulations, the
determination of American is final.

Mr. Wolfe argues that American cannot rely on an isolated
provision of the contract (that its determinations are final) and
ignore its obligation to pay him for his quantifiable suggestion.
He relies on Okla.Stat.tit. 15, §75 which provides:

A voluntary acceptance of the benefit of a transaction is

equivalent to a consent to all the obligations arising

from it so far as the facts are known, or ought to be

known to the person accepting.

However, the obligation arising from the “contract" was to pay
certain awards for "quantifiable" suggestioﬁs and certain awards
for "non-quantifiable" or "trigger" suggestions. Moreover, under
the contract, American's decision as to the classification of the
award is final. American determined that the suggestion was a
wtrigger" suggestion and paid Plaintiff accordingly. Plaintiff's
Motion for Partial Summary Judgment is Denied and Defendant's
Motion to Dismiss as to the contract claim is granted.
Conversion of Intellectual Property

Plaintiff also claims that American converted his intellectual
property by using his suggestion and certain templates he created
at work to enhance his suggestion. However, the terms of the

suggestion plan and the employment agreement both make it clear



that any inventions or improvements Yecome the property of
American. The Employment agreement provides:

All right, title and interest, including, without

limitation, all copyrights and patents, in and to any

material produced or inventions developed by me which
affect or relate to the Company's business or affect or
relate to the air transportation industry shall vest in

the Company and I shall have no perscnal right, title or

interest whatsoever therein.

Mr. Wolfe signed this agreement on August 14, 1973. The
regulations on the suggestion program provide: "All suggestions
submitted become the sole and exclusive property of AMR
Corporation." The suggestion form signed by Mr. Wolfe provides:

This suggestion is submitted for consideration under the

terms and rules of the AMR Suggestion Program as shown on

the reverse side of this form and AR Regulations 145-14.

I (we) understand the terms and rules and agree that AMR

Corporation has the absolute and exclusive right to the

suggestion.

Accordingly, the Court finds that the “property" in question
is owned by the Defendant, and that Defendant's Motion to dismiss
the conversion claim should be granted.

In summary, the Court finds that Defendant's Motion to Dismiss
(Docket #6) should be granted, and that Plaintiff's Motion for
Partial Summary Judgment (Docket #14) should be denied.

IT IS SO ORDERED THIS e?{’ DAY OF MAY, 1994.

JAMES/f. ELLISON, CHIEF JUDGE
UNIT, STATES DISTRICT JUDGE



ATTACHMENT A P R T

1.\"1.!\\‘ [ Vh
IN THE UNITED STATES DISTRICT GOURT,. .

FOR THE NORTHERN DISTRICT OF OK 9 QMA ‘

l!f\'rn;"i;:_:‘ ARSI

DIANE MASSEY,

)
o )
Plaintiff, )
)
vS. ) Case No. 93-C-1030-E
)
LORI, INC., )
) RITATES Sl A R
Defendant. ) hoddape e e
t“”ﬁLwNHx*;kgrlu
ORDER OF DI WITH PREJUDICE

Pursuant to Rule 41(a)(1) and the Joint Stipulation of
Dismissal with Prejudice filed by the parties, the Court hereby
orders that this case be dismissed with prejudice, with no finding
of any discrimination, sexual harassment, infliction of emotional

distress, or other misconduct on the part of Defendant LORI, Inc.
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

NEWEL LEE ROUTH,

Plaintiff, 1?
vs. No. 92-C-1125B I L E D
J & C MORIN COMPANY,
d/b/a J & C ENTERPRISES,
McDONALD’S GLASS HOUSE,
a Texas corporation,

Defendant.
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8TIPU ; DISMISSAL
COME NOW the parties hereto and stipulate that the Defendants,
John Morin and Carol Morin, may be dismissed from this action as

all issues have been settled between the parties hereto.

Respectfully submitted,

Richard Howard OBA #4402
Attorney for Plalntlff

1605 S. Denver

Tulsa, OK 74119~-4249 /|
(918) 583-1124

hard W. Wassall
torney for Defendant
P.O. Box 1560

Tulsa, OK 74101-1560
{918) 584-6457



