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IN THE UNITED STATES DISTRICT COURT - mmr)

FOR THE NORTHERN DISTRICT OF OKLAHOMA 1y \§ \73h

ERNEST CARTER,

e
R

o)
e

Plaintiff, 17}
No. 92-C-954-C ,///

vs.

RON CHAMPION,

)
)
)
)
)
)
)
)
)

Defendants.

Before the Court is Defendants' motion to dismiss or for
summary judgment filed on November 1, 1993. Plaintiff has not
responded.

Plaintiff's failure to respond to Defendants' motion
constitutes a waiver of objection to the motion, and a confession
of the matters raised by the motion. See Local Rule 7.1(C).
ACCORDINGLY, IT IS HEREBY ORDERED that:

(1) Defendants' motion to dismiss or for summary judgment

[docket #6] 1is grantod and the above captioned case is

dismissed without prejudice.

SO ORDERED THIS ££E day 1994,

H. DALE "COO
UNITED STATES DISTRICT JUDGE

o
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IN THE UNITED STATES DISTRICT COURT ’
FOR THE NORTHERN DISTRICT OF OKLAHOW I

DIANNA LYN ANDERSON, a minor,

by and through JACQUE ANDERSON,
and BILL E. ANDERSON, her parents,
guardians and next friends,

H{fha’d M 9 IQQ(I

K ;‘r Dig rLaWr

U COU%'-%
Plaintiff, Uty

VS, Case No. 92-C-920-C

SEK, INC. and MARK BEALE,

Defendants.

L WITH DICE
Plaintiff, Dianna Lyn Anderson ("Dianna Anderson”) and Jacque Anderson and Bill E.
Anderson (the "Andersons"), and Defendants SEK, Inc. ("SEK") and Mark Beale ("Beale"), file
herein this Joint Stipulation of Dismissal with Prejudice pursuant to Rule 41 of the Federal Rules
of Civil Procedure. Dianna Anderson, the Andersons, SEK and Beale hereby jointly stipulate
that all claims and/or counterclaims asserted herein by Dianna Anderson, the Andersons, SEK
and Beale are dismissed with prejudice to the refiling of same.

DATED this /9 %" day of January, 1994.

Respectfully submitted,

M/ﬂfﬂ/fﬁ) H %W@)

IS( [.. Oliver
Mehssa K. Sawyer
LARRY L. OLIVER & ASSOC.
2211 I, Skelly Drive
Tulsa, Oklahoma 74105

Attorneys for Plaintiff,
Dianna Lyn Anderson, Jacque Anderson
and Bill E. Anderson
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Ronald E. Goins

Ellen E. Gallagher

TOMLINS & GOINS

A Professional Corporation

21 Centre Park

2642 East 21st Street, Suite 230
Tulsa, Oklahoma 74114

Attorneys for Defendant, SEK, Inc.

Robert C. Jenkins

P. O. Box 362

519 S. Highway 59
Jay, Oklahoma 74346

Attorney for Defendant Mark Beale
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Ronald E. Goins

Ellen E. Gallagher

TOMLINS & GOINS

A Professional Corporation

21 Centre Park

1642 East 21st Street, Suitc 230
Tulsa, Oklahoma 74114

Attorneys for Defendant, SEK, Inc.

kK el

Robert C. Jenkind

P. 0. Box 362

519 S. Highway 59
Jay, Oklahoma 74346

Attorney for Defendant Mark Beale

TOTAL F.83
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

GLEN LEE,
Plaintiff,
No. 92-C-930~-C
consolidated with
vs. No. 92-C-1114-C

SHERIFF DOUG NICHOLS, et al.,

aar® S St Nl Vgt Sl St St St Soimt

Defendants.

P' oo d, Lawrancy, T2
B I“lSTRlCT GOy

QRDER iR DISIRICT OF DEwiMA

Before the Court are plaintiff's motions to dismiss the above
captioned case without prejudice filed on November 10, 1993 [docket
#17 in 92-C-1114-¢], and on January 6, 1994 {docket #53 in 92-C-
930-C].

IT I8 HEREBY ORDERED that:

(1) Plaintiff's motions to dismiss without prejudice are

granted [docket #17 in 92-C-1114-C; and docket #53 in 92-
Cc-930-C];
(2) The Clerk shall dismiss plaintiff as a party in the

consolidated action no. 92-C-930-C, and terminate action

no. 92-C-1114-E.

S0 ORDERED THIS Zé day of 1994,

H. DALE{COOK;” Senior Judge
UNITED STATES DISTRICT COURT
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IN THE UNITED STATES DISTRICT COURT L

FOR THE NORTHERN DISTRICT OF OKLAHOMA AN] E D
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~fo. 92-C-837~B

-

ROY STEVEN POTTER,
Petitioner,
VS.

JACK COWLEY,

St Sl Nl ' Nt S Y Sttt St

Respondent.

QRDER

Before the Court are petitioner's motions to amend and to
dismiss.

Petitioner requests that the court dismiss his habeas corpus
action without prejudice so that he may exhaust his state remedies
as to two of the issues recently presented to the court.

ACCORDINGLY, IT IS HEREBY ORDERED that:

(1) Petitioner's motion to dismiss without prejudice [docket

#16] is granted;

(2) Petitioner's motion to amend [docket #15] is deemed moot;

and

(3) The Clerk shall disﬁiss without prejudice this habeas

corpus action.

SO ORDERED THIS /F '—day of e , 1994.

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT L E
FOR THE NORTHERN DISTRICT OF OKLAHOMA

ROY STEVEN POTTER,
Petitioner,

VSs.

consolldated with
No. 92-C-837-B

JACK COWLEY,

Respondent.

ORDER

Refore the Court are petitioner's motions to amend and to
dismiss.

Petitioner requests that the court dismiss his habeas corpus
action without prejudice so that he may exhaust his state remedies
as to two of the issues recently presented to the court.

ACCORDINGLY, IT IS HEREBY ORDERED that:

(1) Petitioner's motion to dismiss without prejudice [docket

#16] is granted;

(2) Petitioner's motion to amend [docket #15] is deemed moot;

and

(3) The Clerk shall diaﬁiss without prejudice this habeas

corpus action.

SO ORDERED THIS _/J —day of , 1994.

X e Mm

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT I L E D

FOR THE NORTHERN DISTRICT OF OKLAHOMA

| AN 19 1994 )
CALVIN LERQY JOHNSON ' .

Plaintiff,

VS, No. 93-C-769-E

OKLAHOMA, STATE OF, et al

Defendants.

 ORDER
Before the court is petitioner's motion to dismiss without
prejudice.
ACCORDINGLY, IT IS ORDERED that petitioner's motion to dismiss
{docket #9] is granted, and that this case is hereby dismissed

without prejudice.

SO ORDERED THIS (zﬁdfay'_'o_f %«a———;/ , 1994,

/ @tm
JAMES O. ?EISON, Chief Judge
\UNITED STATES DISTRICT COURT

{ A
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IN THE UNITED STATES DISTRICT COURT I L E D

FOR THE NORTHERN ° DISTRICT OF OKLAHOMA dj)

)
}
)
).
)
)
)
)
)
)

WILLIE B. JOHNSON,
Plaintiff,
No. 93-C-542-E

vVS.

TULSA POLICE DEPARTMENT,
et al.,

Defendants.

In accord with the order granting defendants' motion for
summary judgment, the court hereby enters judgment in favor of all
defendants and against the plajintiff. Plaintiff shall take nothing

on his claim. o
ol
SO ORDERED THIS /&= day of __%g«‘“] , 1994.

0. ELLISON, Chief Judge
D STATES DISTRICT COURT
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IN THE UNITED STATES DISTRICT COURT FbjR e '_)

THE NORTHERN DISTRICT OF OKLAHOMA

KEVIN BALES, Rl
)

SErl

7

Plaintiff,
V. Case No. 92-C-927-E /

DONNA E. SHALALA,

Defendant.

{%vuuuuuuuu

The Court has for consideration the Report and Recommendation of the United

States Magistrate Judge filed Decemﬁ_er 8, 1993 in which the Magistrate Judge

NDED to the Secretary for further consideration of

recommended that the case be
the claim.
On remand, the ALJ should have a licensed psychiatrist examine Mr. Bales. The

consulting psychiatrist also should complete a Psychiatric Review Technique Form and must

testify at a supplemental hearing.! The ALJ then should evaluate the new evidence in
combination with the evidence already ini the record at step 4 of the sequential evaluation
to again determine whether Bales can return to his past relevant work. If he cannot return
to such work, the ALJ should proceed to step 5 to determine whether Mr. Bales has the
residual functional capacity to perfom-l_'?ﬁ%her work in the national economy.

No exceptions or objections have heen filed and the time for filing such exceptions
or objections has expired.

After careful consideration of the ""'_t:"nrd and the issues, the Court has concluded that

the Report and Recommendation of United States Magistrate Judge should be and

YThe vocational expert also should testify at the supplemental hearing



hereby is adopted and affirmed.
[t is, therefore, Ordered that the recommendations of the Magistrate Judge are

hereby adopted as set forth above.

SO ORDERED THIS &-"Zﬁay of i %1“ « ,7 _ 1994,
JAM% 0. ELLISON, CHIEF JUDGE

UNITED STATES DISTRICT COURT
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IN THE UNITED STATES DISTRICT COURT FOR THE 7 4%
NORTHERN DISTRICT OF OKLAHOMA inn

IN RE: )
)

OKLAHOMA PLAZA INVESTORS, ) Bk. No. 89-01236-C

LTD., ) Chapter 11

)
Debtor, )
)

OKLAHOMA PLAZA INVESTORS, ) Adv. No. 90-0151-C
LTD., )
)
Plaintiff, )
Appellee/Cross-Appellant, )
)

vs. ) Case No. 92-C-474-E
)
WAL-MART STORES, INC., )
)
Defendant, )
Appellant/Cross-Appellee. )
'QRDER

Now before the Court is an appeal of a decision by the United States Bankruptcy
Court for the Northern District of Oklahoma. The Bankruptcy Court held that Appellant
Wal-Mart Stores owed Appellee Oklahoﬁla Plaza Investors, Ltd. ("OPI") $132,000 for
breaching a commercial property lease. -

The primary issue in this appeal is whether the Bankruptcy Court, erred, as a matter

of law, in concluding that the lease was u bigious. Four other issues also are raised (1)

whether OPI rejected the Wal-Mart leasept:rsuant to 11 U.S.C. §365; (2) whether Wal-

Mart’s defenses of waiver and estoppel weéte valid; (3) whether the Bankruptcy Court erred

in awarding $132,000 in damages; (4) ________ffather Wal-Mart tortiously breached the contract



and (5) whether Wal-Mart breached an implied covenant of the lease.

L Summary of Facls

On May 6, 1977, Wal-Mart signed a 20-year lease at Rolling Hills Shopping Center
in Catoosa, Oklahoma. Wal-Mart moved into the shopping center and began doing
business as a discount store.! Under the terms of the lease, Wal-Mart paid $59,400 a
year for rent and was to pay more depending on the amount of the store’s gross sales. The

lease also included a Use of Premises clause, which stated:

It is understood and agreed that the demised premises being leased will be
used by the Lessee [Wal-Mart] in the operation of a discount store, but
Lessor [OPI] agrees the store may be used for any lawful purpose other than
the operation of a supermarket...

The lease also included a Default Clause, which read:

If the demised premises shall be deserted for a period of over 30 days, or if
Lessee shall be adjudicated a bankrupt, or if a trustee or receiver of Lessee’s
property be appointed, or if Lessee shall make an assignment for the benefit
of creditors, or if default shall at any time be made by Lessee in the payment
of rent reserved herein, or any installment thereof for more than 10 days
after written notice of such default by the Lessor, or if there shall be default
in the performance of any other covenant, agreement, condition, rule or
regulation herein contained or hereafter established on the part of the Lessee
for 30 days after written notice of such default by the Lessor...In such case,
the Lessor may, at its option, relet the demised premises...

The dispute leading to this appeal began in December of 1988 when Wal-Mart
closed its discount store -- about a month after OPI filed for bankruptcy.? Wal-Mart,

however, continued to pay rent and used the premises occasionally for storage and as a

1 1 1984, while Wal-Mart still operated a discount store at Rolling Hills, OPI bought the lease from King.

2 The debtor initially filed bankrupicy in the United States Bankruptcy Court in the Cenwral District of California. On May 4, 1989, the
case was transferred to the Northern District of Oklahoma

2



meeting facility.?

On May 29, 1990, OPI filed a three-count Complaint against Wal-Mart in
Bankruptey Court, alleging (1) breach of' express provisions of the lease; (2) breach of an
implied coventant of continious operaﬁﬁhs; and (3) tortious breach of contract. The
Bankruptcy Court later dismissed the second count. Wal-Mart, as defenses to the
Complaint, asserted that the lease was rej-ef:ted pursuant to 11 U.S.C. §365. Wal-Mart also

raised the defenses of estoppel, waiver and laches.

In two separate orders, the Ban ptcy Court decided the issues raised in OPI's
Complaint. On February 21, 1991, the Bankruptcy Court granted summary judgment.in
favor of OPL. The court first found that, éahtrary to Wal-Mart’s assertions, that OPI did not
reject the leasee with Wal-Mart under the provisions of 11 U.S.C. §365. Second, the
Bankruptcy Court found that Wal-Mart deserted the shopping center and therefore
breached the lease. |

In the second Order, filed on May 21, 1992, the Bankruptcy Court found that Wal-
Mart, by breaching the lease, owed OPI $131,096.* The Bankruptcy Court also found that

Wal-Mart’s defenses of waiver, estoppel and laches were without merit.

Following the two orders, Wal-Mart filed a Notice of Appeal on June 1, 1992. On

June 8, 1992, OPI filed its Cross-Appeal. Both appeals challenged the February 21, 1992

and May 21, 1992 orders.®

3 et Mart removed its inventory and fixtures, locked the dum and covered the windows with brown paper. See page 4 of February 21,
1991 Bankeuptey Order. .

4 This includes damages caused by bursting water pipes. o
5 The parties also appealed an October 5, 1990 Order. Hm that deals with Case No. 90-C-642-B and will not be discussed here.

3



II. Legal Analysis

The appeal focuses on the Banquptcy Court’s interpretation of the lease between
Wal-Mart and OPI, which is governed by Oklahoma contract law. Mercury Investment Co.
v. F.W. Woolworth Co., 706 P.2d 523, 529 (Okla. 1985). Under Oklahoma law, if the
language of a contract is unambigious, its language is the only legitimate evidence of what
the parties intended." Ollie v. Rainbolt, 669 P.2d 275, 279 (Okla. 1983). The parties’ intent
cannot be determined from the surrounding circumstances, but must be gathered from the
words used. Id. If the language of a lease or contract is ambigious, extrisic evidence may
be used to determine the practical construction of the agreement as evidenced by the acts
and conduct of the parties.

In this case, the Bankruptcy Court first concluded that the language of the lease,
taken as a whole, was "clear, plain, simple and unambigious." The Bankruptcy Court then
found, relying on the language of the lease, that Wal-Mart breached the lease by closing
down its retail operation. Stated the Bankruptcy Court:

This Court finds that the lease is tmamblguous and that its language is the

only legitimate evidence of what the parties intended...The Default Clause of
bigious and says that if lessee

efault. The und]gputed facts shows that

deserts the premises the Lease is §
Wal-Mart has ceased operating a discount store on the premises, removed its
inventory and fixtures, locked the door and covered the windows with brown
paper. This is a desertion of the premises and a breach of the lease.

The pivotal issue here is the meaning of the word "deserted". The lease stated that
a default would occur "If the demised pmnuses shall be deserted for a period of over 30

days.." The question, therefore, is: Is "deserted" unambiguous within the context of the



lease?®

A contract term is unambigious if there is only one reasonable interpretation within

the contract language. Stated another way, an ambigous term is one about which
reasonable minds could differ. Seiden Assoicates v. ANC Holidays, 959 F.2d 425, 428 (2d
Cir. 1992) Also, see, generally, Mercury Investment Co. v. F.W. Woolworth Co., 706 P.2d 523,
529 (Okla. 1985).

The first question in this case is whether "deserted", as used in the lease, has only
one reasonable interpretation. Words in a contract are to be understood in their ordinary
and popular sense. Okla. Stat. Tit. 15 § 160. The "ordinary" and “popular" meaning’ . of
"desert" is defined by The American Hmimée Dictionary as "to forsake or leave especially
when most needed; abandon.” Webster’s Collegiate Dictionary defines desert as "to withdraw
from or leave...without intent to return."®

A precise definition seems virtually impossible, given that dictionaries do not define
the word in the exact same fashion. At first blush, that fact suggests that a "plain" and
“clear" meaning of the word is difficult since it is not defined by the lease. However, even
beyond that, it is unclear -- from the language in the lease -- whether Wal-Mart deserted

the premises. From OPI's perspective, Wal-Mart, by closing its retail store, deserted

6 The standard of review on this matter is de novo. Aetng Casualty v. Pintlar Corp., 948 F.2d 1507, 1511 (9th Cir. 1991).

7 The statute reads that "the words of a contract are lo be wnderstood in their ordinary and popular sense, rather than according to their
strict legal meaning, unless used by the parties in a technical sense, or unless @ special meaning is given to them by usage, in which case the later
must be followed.™ The word is not defined in the lease and it iy unclear to this Court whether a "special meaning” was given to the word "desert"
or any other language in question here.

8 Volume 264 of Corpus Juris Secundum, page 861, stares "The word [desent] cormotes an act essentially voluntary, inteniional, and

willful in nature, and has been defined as meaning to abandon, forsake, or leave; to withdraw at certain times, when assistance and cooperation
are required, or to separate oneself from that to which one ought to be attached.”

5



(foresook, withdrew from, left especially when most needed, abandoned) the shopping center.
On the other hand, Wal-Mart -- despite closing its discount store -- remained at the
shopping center in a limited capacity; it continued to pay rent and use the facility for
storage and/or meetings. That presence, albeit limited, arguably does not constitute
deserting or abandoning in the ordinary and popular sense of the word.

The Bankruptcy Court, however, also looked at other language of the lease in
reaching its decision. Beside the word "deserted", the Bankruptcy Court looked to language

in the Use of Premises Clause to make its decision. That clause reads: "It is understood and

agreed that the demised premises being leased will be used by the Lessee [Wal-Mart].in
the operation of a discount store, but Lessor [OPI] agrees the store may be used for any
lawful purpose other than the operation of a supermarket... From the Bankruptcy Court’s
viewpoint, that language clarified the intent of the parties. It wrote:

The Use of Premises Clause provides that Wal-Mart will use the premises for

a discount store, but can use the store for any lawful purpose. This clause

merely means that while Wal-Mart is operating a discount store it can also

use the store for any other lawful purpose. It does not mean Wal-Mart can

discontinue using the premises for a store and use them for any other lawful

purpose without being in default. In any event, the use of the premises for

storage or meetings after a complete closing of the store is mere subterfuge

to try to avoid the consequences of obvious desertion.

The undersigned, however, finds the premises clause to be of limited value in
defining the word "deserted" or determining the intent of the parties in making the lease.
In fact, the premises clause itself is ambigious; it has more than one reasonable meaning

within the context of the lease. For ekazxiple, it can be read the way the Bankruptcy Court

interpreted it: Wal-Mart must use the premises to operate a discount store in addition to



any other lawful purpose. But the clause also can mean that Wal-Mart may use the
premises to operate a discount store or "for any lawful purpose" (including storage and a
meeting facility) other than the operation of a supermarket.’ Under the former
interpretation, Wal-Mart deserted and defaulted because it did not operate a discount store
in the shopping center. Under the latter interpretation, Wal-Mart did not desert or default
because it used the facility for storage and meeting -- a lawful purpose.’®

Had the parties expressly intended for Wal-Mart to operate a retail discount store
on the premises for the life of the lease, why not say so in clear and precise words? Why
not define "deserted" within the four corm_irs of the lease? For reasons not in the record,
the parties failed to expressly spell out such key provisions in the lease. As a result, the
lease is ambiguous. The Court concludes that extrinsic evidence should be examined before
determining the "meaning" of the lease. Consequently, the case is REMANDED!' See
Republic Resources Corporation v. ISI Petroleum West Caddo Drilling Program 1981, 836 F.2d

462, 465 (10th Cir. 1987)(The interpretation of an ambigious contract is a question of

9.4 similar clause was interpreted in Cascade Drive Ltd v, Wal-Mart Stores, Inc., 934 F.2d 61 (5th Cir. 1991). In that case, the Use of
Premises clause read: "the Demised Premises being leased will be used by the Lessee in the operation of a discount depariment store, but Lessor
agrees the siore may be used for any lawful retail purpose except fir o theatre or prescription pharmacy.® The Fifth Circuit interpreted that to
mean that Wel-Mart could not (1) use the premises for an illegd o non-retail purpose. I this case, the word "retail® was not used here and,
as a resull, it is unclear to the undersigned as to whether the pariles intended a “retail” purpose.

lommdmedhmmu)udﬂwemcitedby j

. on this issue. They shed lintle light on the issue of the meaning of
“deserted.” Arguably, the cases, taken as a whole, support thix Cou

pasition that the lease is ambiguous.
W Another concern about the Bandauptcy Court's decision §i thet it considered circumstances outside the four comers of the lease. Wrote
the Bankruptcy Court: "4 savings and loan advanced money to ¢ovistruct the premises and the Debtor purchased the shopping center after Wal-

Mert had entered into its lease. Additionally, Wal-Mart is the matjor or anchor tenant in the shopping center and all other tenants depend on
it to create customer wraffic." In essence, it appears the B ‘Court took a "common-sense” approach in interpreting the lease as it did.
And, once it examines the surrounding ciraumstances, the Banknigptéy Court may very well come to the same conclusion (Lc. Wal-Mart breached
the lease). However, at this juncture, the Bankrnuptcy Court eﬂm{ as a matter of law.

7



fact, which an appellant court may not make.)*?

I, Caonclusion

The Oklahoma Supreme Court states: "But where a contract is complete in itself and,

as viewed in its entirety, is unambigious, its language is the only legitimate evidence of

what the parties intended. The intention of the parties cannot be determined from the

surrounding circumstances, but must be gathered from a four-corners’ examination of the

contractual instrument in question." Mercury Investment Co., 706 P.2d at 529.

The Bankruptcy Court found that the language of the lease to be unambigious; this
Court reverses that finding. The intention of the parties cannot be determined from a four-
corners’ examination of the lease. For example, the word "deserted" -- a key term in this
dispute -- is capable of more than one reasonable meaning within the context of the lease.

Moreover, the lease, taken as a whole, is ambiguous, including the Use of Premises Clause.

The question as to whether Wal-Mart deserted and consequently breached the lease cannot
be answered simply by reading the leasg. Therefore, the case must be REMANDED so that
the Bankruptcy Court, as trier of fact, can examine relevant extrinsic evidence. Seiden, 959
F.2d at 428.

SO ORDERED this /% Zﬂ:iay of Chgpreeace, 199

/

JAMES/O. ELLISON, CHIEF JUDGE
UNITED STATES DISTRICT COURT

12 After review of the record, this Court affirms the Bandryptcy Court’s decision regarding (1) the issue of 11 U.S.C. §365 (2) denial of
Wal-Mart's defenses and (3) the issue of implied covenants in the lease. The remaining issues are intertwined with the question of whether Wal-
Mart breached the lease, and, as a result, should be re-examined an remand.

8
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DATE ﬁ»/39,§7

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERK DISTRICT OF OKLAHOMA

DOLLAR RENT-A-CAR SYSTEM,

INC., a California
corporation,

Plaintiff, M/
Vs,

CASSAN ENTERPRISES, INC.,
a Washington corporation and
TODD INVESTMENT COMPANY, an
Oregon corporation,

- [
B .

Defendants.

ORDPER

The Court has for consideration the Motion of Defendant Cassan
Enterprises to Dismiss or Stay (docket #4). The Court has reviewed
the arguments advanced by the parties and finds that, on balance,
convenience and interests of justice factors weigh in favor of the
action filed in the State of Washington which predates the filing
of the instant action. Therefore, this action should be dismissed.
Defendant's Motion to Dismiss is GRANTED.

: o/ 14
ORDERED this “~day of January, 1994,

~ A

‘JAMES @/ ELLISON, Chief Judge
UNITES STATES DISTRICT COURT




ﬁN?EﬁEDCﬁJUOCKWE
- AN § 100

PN R el
SN

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

PAT JOHNSON,

Plaintiff

-

S

Case No. 93-C-662-B

FILE

v.

ERNIE MILLER PONTIAC-GMC, INC.,
an Oklahoma corporation,

Defendant and
Third-Party Plaintiff, JAN 141934
v M. Lawrance, Qotirt Olerk
| U.S. DISTRICT

I-44 AUTO AUCTION, INC.,

et Nt N Tt T Vit Nt Nt Nt S Nl g Tt Nt® St St Mot

Third-Party Defendant.

OQRDER

This matter comes on for consideration of Third-Party
Defendant I-44 Auto Auction, Inc.'s (I-44) Motion For Summary
Judgment (docket entry # 9). This motion relates only to the cause
of action alleged by Ernie Miller Pontiac-GMC, Inc.'s Third-Party
Petition under 15 U.S5.C. § 1981 et seqg. (docket entry #4)

The undisputed facts are essentially as follows:

1. On August 14, 1987 I-44 Auto Auction brokered the sale of a

' and

1986 Pontiac Parisenne, between C & H Used Cars
Defendant/Third-Party Plaintiff Ernie Miller Pontiac-GMC, Inc.
(EMP) .

2. I-44 acted as an agent of the parties, i.e. the seller of the

' 1-44, in its statement of undisputed facts, erroneously
listed the vehicle owner as "B & M". Apparently this discrepancy is
not alleged to be a "material fact" dispute herein.



car, C & H Used cCars, and the buyer of the car, Ernie Miller
Pontiac.

I-44 argues that in view of the admitted and undisputed fact
that it was only an agent of the parties, it is not a "transferor"
under 15 U.S.C. §1988 and is therefore not liable for false

odometer disclosure.?

EMP avers the opposite position.

Title 15, U.S.C. §1988(a) requires any transferor to give a
transferee writ“en disclosure of a motor vehicle's mileage when
ownership is transferred. EMP used the same mileage figure given it
when it acquired title from C & H when EMP sold the vehicle to
Plaintiff. I-44 made no disclosure statement to EMP.

I-44 argues that an auction company 1like it has only

possession, not ownership of the vehicles that pass through its

place of business, ergo it i8 not a transferor with exposure for

improper odometer readings, c¢iting Industrial Indem. v. Arena Auto

Auction, 638 F. Supp. 1030 (D.Minn. 1986). EMP counters that

Industrial was decided before the Truth in Mileage Act of 1986, 15

U.S.C. §1981 ef seq, amended the Motor Vehicle Information Cost
Saving Act, 15 U.S.C. §1981 efseg. The Court concludes Industrial

is persuasive but not controlling. In that case the auction company
clearly disclaimed in writing any guarantee or warranty of the
accuracy of the car's odometer reading

The vehicle sale in the present case occurred in 1987, after

2 Although not set forth as an undisputed fact it is
apparently without dispute that EMP sold the vehicle to Plaintiff
Pat Johnson who discovered the alleged odometer discrepancy.

2



the passage of the 1986 amendment but before the regulations were
amended in 1988. The then existing regulations, CFR §580.3 (1987),
defined transferor under the 1986 Act as:
"Transferor means any person who transfers his ownership
or any person who as agent, transfers the ownership of
ancther, in a motor vehicle by sale, gift or other means
other than creation of a security interest.”
EMP cites Davis v. Dicke Dickerson Ford-Mercur Inc. et
al, 803 P.2d 1170 (1990 Okla.App., approved for publication by
order of the Oklahoma Supreme Court) for the proposition that
Oklahoma courts have recognized Federal law as providing that an
individual acting as an agent for one who holds title can be liable
under the Federal Odometer Act even though the agent did not hold

title to the transferred vehicle.

Davis persuades the Court that indeed an agent for one who

holds title can be liable under the Federal Odometer Act even
though the agent did not hold title to the transferred vehicle;
however, this does mean that every agent of a vehicle owner is
liable for an improper odometer disclosure by the owner. The
Court's view of Davis is that the imposition of liability requires
at a minimum that the agent had knowledge of the improper odometer
reading and knowingly participated in the faulty disclosure. EMP
has cited to the Court no authority to the contrary.

Further, the pertinent regulations were again amended in 1989
which, in the Court's view, clarifies the definitions of transferor
and transferee where a person acts as an agent for one or both of
the parties. The newer regulation reads:

"Transferor means any person who transfers his ownership

3



of a motor vehicle by sale, gift, or any means other than

by the creation of a security interest, and any person

who, as agent, signs an odometer disclosure statement for

the transferor." (emphasis supplied)
It is undisputed that I-44 neither transferred ownership of the
Pontiac nor signed the odometer disclosure statement for the
seller. Moreover, there is nothing in the undisputed facts to
establish that I-44 was actually aware of an improper odometer
reading on the vehicle in issue.

Under the admitted facts now in the record the Court concludes
I-44 is entitled to summary judgment as a matter of law. The Court
further concludes that I-44's Motion For Summary Judgment should be

and the same is hereby GRANTﬁD.

IT IS SO ORDERED, this /”// day of January, 1994.

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF OKLAHOMA

WILLIAM LOCKETT MARKLEY N
Petitioner, e - ,

vs. case No. 91—c—444—a///

R. MICHAEL CODY,

Respondent.

QRDER

Now before the Court is Respondent William Lockett Markley's
(Markley) Motion for Enlargement of Time to Object to the
Magistrate's Report and Recommendation (Docket #32) and his
Objection to Report and Recommendation of United States Magistrate
Judge (Docket #33). For good cause shown, the Motion for
Enlargement of Time is GRANTED.

cts

Petitioner was convicted of Shooting With Intent to Kill After
Former Conviction of Two or More Felonies in Washington County
District Court, Case No. CRF-84-20. The judgment was affirmed on
appeal and his petition for post-conviction relief was denied. In

- his Petition for a Writ of Habeas Corpus, Petitioner raised four
issues: 1) the trial court abused its discretion in refusing to
grant a continuance resulting in ineffective assistance of counsel;
2) the court erred in failinq to consider whether Petiticner was
competent to stand trial; 3)ithe trial court abused its discretion
by limiting defense counsel's cross examination of a state witness;

and 4) prosecutorial misconduct during closing arguments deprived



Petitioner of his right to a fair and impartial jury.

In a Report and Recommendation dated January 21, 1992, the
Magistrate considered Markley's Petition for a Writ of Habeas
Corpus and recommended dismissal of Petitioner's claims regarding
limiting defense counsel's cross examination of the victim's sister
and for prosecutorial misconduct during closing arguments. The
Magistrate found that the only remaining contentions were that the
trial court abused its discretion in failing to grant a
continuance, resulting in iqaffective assistance of counsel, and
that Petitioner was denied a fair trial because he was mentally
incompetent at the time of trial. The Magistrate ordered the
production of certain documents so he could consider whether
Petitioner was competent to stand trial. Neither party objected to
the Magistrate's Report and.ﬁecommendation, and it was affirmed on
February 12, 1992.

In compliance with his Order, the parties provided numerous
court records and medical records to the Magistrate. The records
demonstrated that Petitioner was adjudged mentally ill due to a
"chronic brain syndrome" on February 27, 1964. 1In conjunction with
a first degree burglary charge dated September 28, 1968, Dr.
Loraine Schmidt performed a psychiatric evaluation on December 18,
1968 and found that petitioner was not mentally ill. On April 12,
1969, Dr. Harold B. Mindell found Petitioner to be mentally ill
and to have difficulty distinguishing right from wrong. Petitioner
was subsequently found not guilty by reason of insanity on the

first degree burglary charge. He was found to be restored to



mental competency and discharged to self custody approximately one
month later.

Petitioner was subseqﬁently charged with burglary in the
second degree (twice) and feloniously carrying a firearm. In each
of these instances, plaintiff pled guilty and there is no evidence
that his competence was an issue.

He was admitted to the VA Hospital on June 1, 1983, and
discharged on June 30, 1983. His physician, Dr. Sidelnik stated
that Markley had "no impairment of his cognitive functions and he
has no evidence of any learning disability or brain damage."

Petitioner's trial counsel for the charges at issue in this
case, Terrill Corley, stated that he believed Petitioner to be
competent at the time of trial. Mr. Corley stated "Regarding any
question as to Mr. Markley's competency to stand trial at the time,
there was none." (See Affidavit of Terrill Corley). His
additional counsel, Mr Riley, stated "It was my opinion that Mr.
Markley was competent at the time the offense was committed and
that he was competent to aide in his own defense at the time of
trial." (See Affidavit of-Sfephen B. Riley).

Petitioner has submitted a letter by Dale R. Jordan, Ph.D.,
director of the Jordan Diagnostic Center in Oklahoma City,
Oklahoma, wherein Jordan discusses Markley's reaction to sugar
which "drives him wild" and causes his "emotions [to] become
unbalanced.” Markley also ﬁubmitted the affidavit of his wife in
which she states Petitionerfs sugar intake was abnormally high and

his behavior was extremely erratic "approximately 6 months before



the incident occurred."

After considering this evidence, the Magistrate Judge
recommended denial of the petition for habeas corpus and found that
"there is no merit to petitioner's claim that he was mentally
incompetent at the time of.his conviction. . ." The Magistrate
Judge found there was no evidence of irrational behavior,
suggestion of incompetency, or evidence of prior medical opinions
challenging competency which would require the trial court to hold

a sua sponte competency hearing.

Legal Analysis
Petitioner, relying on United States v. Rivera, 900 F.2d 1462

(10th Cir. 1990) and Profitt v. Waldron, 831 F.2d 1245 (5th Cir.

1987), argues that the Magistrate Judge erred in finding that the
trial judge did not abuse his discretion in denying the motion for
continuance. Petitioner contends that the denial of the
continuance was error pursuant to Rivera, 900 F.2d at 1475, because
it was "arbitrary or unreasonable and materially prejudiced" him.
He asserts that "had the defense of insanity been fully developed
and asserted in this case, to include the facts represented in his
wife's affidavit, as well as those in Dr. Jordan's Diagnostic -
Report, there is a reasonable likelihood he would have been
acquitted, or, if convicted, would nevertheless have been given a
lesser sentence than he actually received." The Court, however,
agrees with the finding of the Magistrate Judge that denial of the

continuance did not prejudice Petitioner because he was at all



times represented by counsel! and was vigorously defended at trial.
Moreover, Petitioner's assertion that the result would have been
different with additional time is not supported by any evidence.
Profitt does not require rejection of the Magistrate's Report
and Recommendation. The court in Profitt recognized that the test
for assistance-of-counsel cases was the one set forth in Strickland

v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 2064, 80 L.Ed.2d4 674

(1984), and tha* prejudice (likelihood of a different outcome) was
a required element of the claim. The Proffitt court found that the
defendant was prejudiced by his counsel's failure to present an
insanity defense at trial when defendant had been adjudicated
insane eight months prior to his commission of the crime for which
he was imprisoned.

In the present case, Petitioner had not been found to be
insane within a short time prior to his commission of the crime.
In fact, Petitioner had last been found to be mentally ill in 1969
and was found to be competent shortly thereafter. Moreover, in
1983, Petitioner was found to "have no impairment of his cognitive
functions." The Magistrate found that Petitioner had not presented
a reasonable probability that the outcome of the trial would have
been different had the insanity defense been used, and the Court

agrees with that finding.

' petitioner was represented by Mr. Riley from start to finish
although Mr. Riley did not intend to act as trial counsel. In
addition, Petitioner was represented by Lewis B. Anmbler until
approximately two months before trial, when he withdrew because of
a conflict of interest. Approximately one week before trial, Mr.
Ambler was replaced by Mr. Corley, who ultimately took the lead in
trying the case and was assisted by Mr. Riley.

5



Petitioner also argues that the Magistrate erred in finding
that the Petitioner was competent to stand trial. Relying on

Lafferty v. Cook, 949 F.2d 1546, (10th cir. 1991), Petitioner

argues that in order to be found competent to stand trial, he must
have a sufficient contact with reality so as to have a "rational
understanding." Id. at 1551. Since there was testimony that
Lafferty was delusional, the Circuit Court of Appeals held that it
was error to find that Lafferty was competent. Id. at 1556.
Lafferty does not support Petitioner's position. First, there
was a competency hearing in Lafferty, and in the present case there
was no competency hearing nor any indication that a competency
hearing was nhecessary. Petitioner displayed no irrational or
incompetent behavior at the time of trial that would necessitate
such an inquiry. There is no evidence in the record to suggest
that Petitioner was delusional or irrational at the time of trial.
The evidence does not support Petitioner's assertion that he
was incompetent at the time of the shooting (or that he was
prejudiced by the failure to timely assert this defense} or that he
was incompetent at the time of trial. For the reasons stated
herein, the Report and Recommendation of the Magistrate (Docket
#31) is ADOPTED and AFFIRMED and the Objection to Report and
Recommendation of United States Magistrate Judge (Docket #33) is

DENIED.
e
IT IS SO ORDERED THIS "~ DAY OF JANUARY, 1994.

. // -
'ﬁﬁw__lg/@@tixjﬂ;m'/7€j;5222565?q?f4;

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COUR'I‘ L E D

FOR THE NORTHERN DISTRICT OF OKLAHOMA JAN 1 41994 z&fj

Richard M, Lawre /
U.S. Dl nce, C orkc
ORTERN DSTRCT OF Gt

TRICT OF OXLAHOMA

CASE NO. 92—C-467—B_///

JEAN LACOBEE,
Plaintiff,
V.

UNIVERSITY OF TULSA,

T Tt Nt Nt Nnt® Wt N N St

Defendant.

JUDGMENT

In accordance with the jury verdict rendered January 14, 1994,
Judgment is hereby entered in favor of Defendant, University of
Tulsa, and against the Plaintiff, Jean Lacobee, on all issues.
Costs are assessed against the Plaintiff if timely applied for
pursuant to Local Rule 54.1. Each party is to bear their own

attorneys fees. ,
DATED this _‘4/" day of January, 1994.

e A

THOMAS R. BRETT
~UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT L E
FOR THE NORTHERN DISTRICT OF OKLAI‘E),:’I"A J“W 7
V|

( a A
NELSON BROWN, ”"Wy"ﬁﬁ’g@%
Plaintiff, g2 wf%r
vs. No. 94-C-1180-B /

RON CHAMPION, et al.,

Defendants.

ORDER

Before the court is plaintiff's motion for default judgmeqt
filed on January 6, 1994.

Plaintiff requests a default judgment against the defendants
because they failed to comply with the court's order of November
23, 1993. Plaintiff is mistaken. The November 23, 1993 order
merely granted the parties an opportunity to supplement their
respective motion and response. Accordingly, the court hereby
denies plaintiff's motion for a default judgment as it lacks any
basis. The court will, however, consider the exhibits submitted
with the motion when ruling on defendants' motion to dismiss or for
summary judgment.

Plaintiff is reminded that he must furnish the defendants a
copy of all motions and pleadings in this case. Although
plaintiff's motion <contains a certificate of service, the
certificate does not certify that plaintiff mailed a copy of this
motion to the defendants. Information and Instruction #8 for
filing a civil rights action specifically provides:

You must furnish an original and one copy of all motions,
pleadings, correspondence or other documents (except the



original complaint which requires an original and two
copies) submitted to the court for filing and
consideration. In addition you must furnish the opposing
party or his attorney with a copy of all such documents
submitted to the court. Each original document (except
the original complaint) must include a certificate
stating the date a copy of the document was mailed to the
opposing party or his attorney and the address to which
it was mailed. Any pleading or other document received
which fails to include a certificate of service may be
disregarded by the court or returned.

{Emphasis added.)

The court will direct the clerk to mail a copy of plaintiff's
motion for default judgment to the defendants for this time.
Plaintiff is warned, though, that if future pleadings and motions
do not comply with Instruction #8 above, the court will disregard
them.

ACCORDINGLY, IT IS HEREBY ORDERED that:

(1) Plaintiff's motion for a default judgment [docket #21)] is

denied.

(2) The Clerk shall mail to the defendants a copy of

Plaintiff's motion for default judgment [docket #21].

SO ORDERED THIS fﬂ{ day of C)f£¢1' , 1994.
4

[ ~

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR THE L

NORTHERN DISTRICT OF OKLAHOMA JAy
n{,“’qu { ¢ ,.994

, & WM.
Kot 01 5 8wrg
BETTY J. BROWN, ) ""tfm?{"?'é%ugi.,,‘
) 7
Plaintiff, )
)
v. ) 92:C0753-B
)
DEPARTMENT OF HEALTH AND HUMAN )
SERVICES, )
)
Defendant. )
" ORDER

The Court has for consideration the Report and Recommendation of the United

States Magistrate Judge filed October 28, 1993 in which the Magistrate Judge
recommended that the case be REMANDED.

On remand, the ALJ must, at a minimum, have Plaintiff examined by an eye
specialist and have this specialist testify at a supplemental hearing. In addition, the ALJ
must call a vocational expert to testify at the hearing. Once this is done, the ALJ is to re-
examine the evidence and determine whether Plaintiff can return to her past relevant work.
If she can not, the burden shifts to the Secretary to show Plaintiff can work elsewhere in
the national economy.

No exceptions or objections have been filed and the time for filing such exceptions
or objections has expired.

After careful consideration of the record and the issues, the Court has concluded that

the Report and Recommendation of the United States Magistrate Judge should be and

hereby is adopted and affirmed.

i34
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It is, therefore, Ordered that the recommendations of the Magistrate Judge are

hereby adopted as set forth above.

, A
SO ORDERED THIS 4 day of R % P , 1994,
v
1 73
T — y / 7o~
LA ARNL >l
THOMAS R. BRETT v

UNITED STATES DISTRICT JUDGE



IN THE UNITED STATES DISTRICT Coua I L E D

FOR THE NORTHERN DISTRICT OF OKLAHOMA
JAN 1 21994

DOLLAR SYSTEMS, INC., a Delaware M, Llwnn«. Clerk

Corporation, , DISTRICT COURT
ORTRERN DISTRICY OF OKLAHOMA
Plaintiff,
vs. No. 92-C-1018-B

OBSIDIAN LIVERY, INC., a Louisiana
Corporation, and LES MATTHEWS,
an individual,

T Vg Nl Nl Vel St st Nt Nuast? Nwst’ gt St

Defendants.

.

Now on this ﬁZL_ day of €., 1995{ by agreement of
the parties, the Court finds that Dollar Systems, Inc., is
entitled to Judgment against Les Matthews, and judgment is
hereby entered against Les Matthews and in favor of Dollar
SysEems, Inc. in the émount of One Million Dollars
($1,000,000.00), each party to bear its own attorneys fees

and costs.

S/ THOMAS R, BRETT

JUDGE OF THE DISTRICT COURT

APPROVED AS TO FORM AND CONTENT:

Attorney for Dollar Systems, Inc.

. ////L,,//

1chae arneil
Attorn for Les Matthews
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA o,

JAMES JACKSON,
Plaintiff,

vs. Case No. 93-C-775-B
MYRNA LANSDOWN, EDDIE MASON,
DONALD CRANE, TIM MORGAN, et al.
Eddie Mason, et al.,

Defendants.

ORDER

Now before the Court is.Plaintiff, James Jackson's (Jackson)
Application to Seek Leave of Court Before Filing of any Document,
Etc., Concerning Plaintiff's Objections to Magistrates Report and
Recommendation (Docket #28) (to which Plaintiff attaches his
Objection to Report and Recommendation of U.S. Magistrate Judge
Recommending Denial of Application to File Amended Complaint).
The Court grants Plaintiff leave to file his objection (addendum to
Docket #28) to the Report and Recommendation of the United States
Magistrate Judge recommending Denial of Application to File Amended
Complaint and considers that objection herein.

Facts

Plaintiff brings this §1983 action against Myrna Lansdown
(Judge Lansdown), a State District Judge for Washington County,
Oklahoma, Donald Crane (Crané), District Attorney for Washington
County, Oklahoma, and Tim Morgan (Morgan) and Eddie Mason (Mason),
Police Officers for the municipality of Bartlesville, Oklahoma.

Plaintiff alleges in his Complaint that Defendants violated his



constitutional rights under the Fourth, Fifth, Eighth, Thirteenth,
and Fourteenth Amendments to the United States Constitution. The
only factual basis Jackson provides for his claims is that he, an
African American, was discriminated against in favor of Cherlyn
Derrick, a white female; that he was "framed" and a probable cause
affidavit was issued without an investigation and without probable
cause; that he was falsely arrested and given excessive bail
($10,000 in case CRF-91-286, $10,000 in case CRF-91-287, and $1000
in case CRM-91-580);and that the false affidavit, bail, and
subsequent three week imprisonment were racially motivated.

At the Status and Scheduling Conference on November 4, 1993,
Jackson requested leave to file an amended complaint naming C.M.
Miller (Miller) as a Defendant. Jackson was ordered to file an
application to amend his complaint, setting forth the factual basis
for a claim against Miller. He filed an Application to File
Amended Complaint, asserting that Miller submitted a probable cause
affidavit in cases no. CRF-91-286 and CRM-91-580. Jackson asserts
that Miller submitted an affidavit not based on probable cause,
because he never investigated the scene, and relied solely on
Cherlyn Derrick's statements.

Jackson also seeks to amend his complaint to add an additional
claim against Eddie Mason, asserting:

Eddie Mason came to my residence along with two other

police officers and demanded that I give Eddie Mason a

two by four. I signed a release statement under coersion

and or duress. Eddie Mason later used this 2 X 4 in his

probable cause report saying I had broke (sic) Cheryl

Derrick's leg when I had not, and he refused to take a

broken glass wine bottle she pulled on me, as he said he

only wanted what concerned Derrick, the 2 X 4.

2



(Application to File Amended Complaint, p. 2). Mason and Morgan
objected to Jackson's application.
Legal Analysis

On December 7, 1993, the Magistrate recommended denial of
Jackson's application to amend, finding that Miller would be immune
from suit based on gqualified immunity. Jackson filed his
application to file an objecti&n to this Report and Recommendation
on January 3, 1994. The objection is untimely, and is therefore
waived. The Report and Recommendation contains the following
language: "Any objections to this Report and Recommendation must be
filed with the Clerk of the Courts within ten (10) days of éhe
receipt of this notice. Fajilure to file objections within the
specified time waives the right to Appeal the District Court's
order." This language is consistent with the requirements of the
Tenth Circuit in Moore v. Unlted States, 950 F.2d 656 (10th cir.
1991), and is therefore sufficient to apply the waiver rule to a
pro se litigant. Id. at 659.

Accordingly, the Report and Recommendation of United States
Magistrate Judge Recommending Denial of Application to File Amended
Complaint is Adopted and Affiﬁmed, and the objection of Plainitff
(appended to Docket #28) is Denied.

IT IS SO ORDERED THIS L / DAY OF JANUARY, 1994.

THOMAS R. BRETT 4
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT :COURT:™ |
FOR THE NORTHERN DISTRICT OF OKLAHOMA
e a

JAMES JACKSON,

i . R
B S |

Witicoc el
RN

Plaintiff,

vs. Case No. 93-C-775-B
MYRNA LANSDOWN, EDDIE MASON,
DONALD CRANE, TIM MORGAN, et al.
Eddie Mason, et al.,

Defendants.

ORDER

Now before the Court is Plaintiff, James Jackson's (Jackson)
Application to Seek Leave of Court Before Filing of any Document,
Etc., Concerning Plaintiff's Objections to Magistrates Report and
Recommendation (Docket #29) (to which Plaintiff attaches his
Objection to Magistrates Report and Recommendation Granting
Defendants' Motion to Dismiss) and Plaintiff's Application to Seek
Leave of Court Before Filing of any Document, Etc., Concerning
Plaintiff's Objections to Magistrates Report and Recommendation
(Docket #30) (to which Plaintiff attaches his Objections to
Magistrates Report and Recomﬁandation Denying Plaintiff's Motion
for Extension of Time). The Court grants Plaintiff leave to file
his Objection (addendum to Docket #29) to the Magistrate's Report
and Recommendation Granting De&fendants Motion to Dismiss (Docket
#23), and further grants Plaintiff leave to file his Objection
(addendum to Docket #30) to the Magistrate's Order Denying

Plaintiff's Motion for Extension of Time (Docket #22) and considers



those objections herein.
Facts

Plaintiff brings this 8§1983 action against Myrna Lansdown
(Judge Lansdown), a State District Judge for Washington County,
Oklahoma, Donald Crane (Crane), District Attorney for Washington
County, Oklahoma, and Tim Morgan (Morgan) and Eddie Mason (Mason),
Police Officers for the municipality of Bartlesville, Oklahoma.
Plaintiff alleges in his Complaint that Defendants violated his
constitutional rights under the Fourth, Fifth, Eighth, Thirteenth,
and Fourteenth Amendments to the United States Constitution. The
only factual basis Jackson provides for his claims is that he,-an
African American, was discriminated against in favor of Cherlyn
Derrick, a white female; that he was "framed" and a probable cause
affidavit was issued without an investigation and without probable
cause; that he was falsely arrested and given excessive bail
($10,000 in case CRF-91-286, $10,000 in case CRF-91-287, and $1000
in case CRM-91-580);and that the false affidavit, bail, and
subsequent three week imprisomment were racially motivated.

Defendants Crane and Judge Lansdown filed a Motion to Dismiss
based on absolute prosecutorial and judicial immunity. Jackson
requested and was granted tﬁenty' additional days in which to
respond to this Motion to Dismiss, making his response due on
November 3, 1993. Oon November 4, 1993, at the Status and
Scheduling Conference, Jackson regquested additional time in which
to respond asserting he had ioﬁt his response. The Magistrate

denied Jackson's application for additional time, and subsequently



recommended granting the Motion to Dismiss of Crane and Judge

Lansdown.

Jackson complains of not_ﬁaing allowed additional time within
which to respond to the Motion to Dismiss. The Court notes,
however, that Jackson does obﬁﬁct to the Report and Recommendation
of the Magistrate and does, in that objection, which 1is being
considered herein, address the merits of the Motion to Dismiss.
Thus, since Jackson's arguments on the merits are being considered,
the Court denies his Objectiéh (addendum to Docket #30) to the
Magistrate's Order Denying Plaihtiff's Motion for Extension of Time
as moot.' The issue, then is whether immunity shields Crane and

Lansdown from suit in this instance.

Proseggggxial Immunity
Crane argues that a prosecutor is entitled to absolute
immunity from suits that are predicated upon the prosecutor's
performance of functions iﬁ "initiating a prosecution and in
presenting the State's case." Imbler v. Pachtman, 424 U.S. 409, 96

S.Ct. 984, 47 L.Ed.2d 128 (1976). Jackson does not dispute that

5  the untimeliness of Plaintiff's
sis for their denial. Plaintiff's
tions (to which the objections were
ary 3, 1994. The Reports and
on cobjects were dated December 7,
objections to this Report and
ith the Clerk of the Courts within
of this notice. Failure to file
time waives the right to Appeal the

' The Court also note
objections as an independent
application to file these obj
attached) was filed on Ja
Recommendations to which Ja
1993, and state that "An
Recommendation must be filed
ten (10) days of the receip
objections within the specified
District Court's Order."



prosecutors are entitled to absolute immunity in some instances,
but argues here that Crane was involved in an investigative
function which entitles him to qualified immunity only. For this
assertion, Jackson relies on Clark v. Lutcher, 436 F.Supp. 1266
(M.D. Pa. 1977), wherein the court held that the act of causing
someone to be arrested and incarcerated without probable cause was
part of the prosecutor's investigative function and was therefore
orovected by qualified immunity instead of absolute immunity.
Jackson complains that the information in the probable cause
affidavit was insufficient, and specifically that Crane filed a
"mis-information that was not based on probable cause." Unéer
Tenth Circuit law, this act is within the judicial phase of the

prosecutor's responsibilities, and Crane is therefore entitled to

absolute immunity. Lerwill v, Johnson, 712 F.2d 435, 438 (10th
Cir. 1983). Crane filed the information in order to procure an

arrest warrant. Filing charges, seeking an arrest warrant, and
seeking a particular bail amount are part of "initiation and
presentation"” which is protected by absolute immunity. Id. The
Court concludes that Crane i#'protected by absolute immunity and
that he should be dismissed from this action.
Judig@gl Immunity

The Magistrate recommended dismissal of the claim against
Judge Lansdown because of judicial immunity. Jackson, in arguing
that immunity does not protect Judge Lansdown in this instance,
asserts that:

Giving a black man a higher bond as opposed to giving
Caucasians lower bonds in the same or similar situations

4



is not a function that is protected activity for purposes
of being immune from damages for duties performed in
their official capacity. The Duty performed by Myrna
Lansdown was outside t fties performed in her official

capacity.

(Plaintiffs' objection to Magistrate's Report and Recommendation
Granting Defendants' Motion to Dismiss, p. 5). This assertion is
completely unsupported by 1&#;' Judges are liable only when they
act in "clear absence of all jurisdiction." Moreover, they are
absolutely immune "even when their action is erroneous, malicious,
or in excess of their judiciaI huthority." Van Sickle v. Holloway,
791 F.2d 1431, 1435 (l10th Cir. 1986) (citing Stump v. Sparkman, 435
U.8S. 349, 356-357, 98 S.C‘I’:.. 1099, 1104-1105, 55 L.Ed.2d 3:31
(1978)) . There is no allegation that Judge Lansdown did not have
jurisdiction to set bail for Jackson in the matters pending before
her. Thus, absolute judicial immunity is applicable and Judge
Lansdown should be dismissed.

In considering the merits of the Motion to Dismiss and
Jackson's response thereto (as found in his Objection to the Report
and Recommendation of the Magistrate), the Court finds that both
Crane and Judge Lansdown must be dismissed from this suit on the
basis of absolute immunity. ?Hﬁa, the Report and Recommendation of
the Magistrate (Docket #23)"ﬁhou1d be and hereby is adopted and
affirmed, the Motion to Dismiss of Defendants Crane and Judge
Lansdown (Docket #3) is GRANT@ﬁ and Jackson's Objection (addendum

to Docket #29) is DENIED.



IT IS SO ORDERED THIS _ ﬁ/ ~ DAY OF JANUARY, 1994.

/

.

THOMAS R. BRETT [
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT“CGURT !i
FOR THE NORTHERN DISTRICT OF OKLAHOMA
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JAMES JACKSON,

PRt

Lot S |
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Plaintiff,

vS. Case No. 93-C-775-B
MYRNA LANSDOWN, EDDIE MASON,
DONALD CRANE, TIM MORGAN, et al.
EDDIE MASON, et al.,

Defendants.

ORDER

Now before the Court is Motion to Dismiss or, in the
Alternative, Motion for Summary Judgment of Defendants Tim Morgan
(Morgan) and Eddie Mason {Mason) (Docket #8}.

Facts

Plaintiff brings this §1983 action against Myrna Lansdown
(Judge Lansdown), a State District Judge for Washington County,
Oklahoma, Donald Crane (Crane), District Attorney for Washington
County, Oklahoma, and Morgan and Mason, Police Officers for the
municipality of Bartlesville, Oklahoma. Plaintiff alleges in his
Complaint that Defendants violated his constitutional rights under
the Fourth, Fifth, Eighth, Thirteenth, and Fourteenth Amendments to
the United States Constitution. The only factual basis Jackson
provides for his claims is that he, an African American, was
discriminated against in favor of Cherlyn Derrick, a white female;
that he was "framed" and a probable cause affidavit was issued
without an investigation and without probable cause; that he was
falsely arrested and given excessive bail ($10,000 in case CRF-91-

286, $10,000 in case CRF-91-287, and $1000 in case CRM-91-580) ;and



that the false affidavit, bail, and subsequent three week
imprisonment were racially motivated.

The following facts are undisputed':

1) Defendants Tim Morg&h and Eddie Mason were employed as
Bartlesville Police Officers ét the time of Plaintiff's complained
of events contained in his Complaint.

2) Defendant Tim Morgan took a report from Cherlyn A.
Derrrick concerning a domestic assault and battery disturbance in
which Plaintiff was involved in Cases N. CRF-91-286 and CRM-91-580.

3) Defendant Tim Morgan_filed this report. It was later used
in an affidavit for a finding of probable cause in which Defendént
Tim Morgan was not the Affiant.

4) Defendant Tim Morgan's only involvement with Cases No.
CRF-91-286 and CRM-91-580 agﬁinst Plaintiff was the filing of the
report as taken from Cherlyn ﬁ. Derrick.

5) Defendant Tim Morgan did not submit any affidavit to
support the issuance of any Arrest Warrant for James Jackson in
Cases No. CRF-91-286 or CRM-~91-580.

6) Defendant Tim Morgan at no time sought a determination of
probable cause based on any information personally known to him in
reference to Cases No. CRF-%1-286 or CRM-91-580.

7) Defendant Eddie Masaﬁiat no time sought a determination of

probable cause based on any information personally known to him in

reference to Cases No. CRF-91-286 or CRM-91-580.

' These facts were setﬂ#arth in Defendants' Brief and were
not disputed by Plaintiff. Thus, pursuant to Local Rule 56.1, they
are deemed admitted.



8) Defendant Eddie Mason did not submit an affidavit in
support of a probable cause determination in Cases No. CRF-91-286
or CRM-91-580, both of which name Plaintiff as the defendant.

9) Defendant Myrna Lansdﬁwn is a District Court Judge for the
County of Washington.

10} Defendant Myrna Lansdown set the bond on Plaintiff in
Cases No. CRF-91-286, CRF—91.-2.:9.7 and CRM-91-580,

11) Defendant Myrna Lanédown, at the time of setting bail,
was not aware of the fact that the victim involved in these charges
was of another race than Plaintiff.

sis

In the present case, 6nfendants move to dismiss Jackson's
complaint, arguing that the Complaint fails to provide the factual
basis for Jackson's claims against them. Plaintiff must do more
than state a conclusion to state a constitutional claim; plaintiff
must state a compensable claim for relief that details the facts

forming the basis for the claim. Blinder, Robinson & Co. v. United

“ommission, 748 F.2d 1415, 1419

(10th cir. 1984) This reguirement is applicable to pro se
plaintiffs. See Baker V. ﬁmi;n, 771 F.Supp 1156, 1158 (D.Kan.
1991). Jackson has failed to make any factual statements in his
complaint that would “detail~éhe basis for the claim." 1In fact,
the Complaint contains nothing but conclusory statements, and is
completely devoid of any facts;fhat reveal the actions of Mason and
Morgan of which he complains; ”?or this reason Plaintiff's claim is

subject to dismissal as to the moving Defendants but is being

3



considered on said Defendants alternative Motion for Summary
Judgment as hereafter stated.

The Court also notes that the undisputed facts in the record
do not support Jackson's Claim, therefore summary judgment is
appropriate pursuant to Fed.R.Civ.P. 54,2 Summary Jjudgment
pursuant to Fed.R.Civ.P. 56:15 appropriate where "there is no
genuine issue as to any material fact and that the moving party is
entitled to judgment as a matter of law." Celotex Corp. V.
Catrett, 477 U.S. 317, 322-23 (1986); Anderson V. Liberty Lobby,
Inc., 477 U.S. 242, 250 (1986); Windon Third 0il & Gas v. FDIC, 805
F.2d 342 (10th Cir. 1986). In Celotex, 477 U.S. at 317 (1986), it
is stated:

"The plain language of Rule 56 (c) mandates
the entry of summary judgment, after adequate
time for discovery and upon motion, against a
party who fails to make a showing sufficient
to establish the existence of an element
essential to that party's case, and on which
that party will b&ar the burden of proof at
trial."®
To survive a motion for summary'judgment, nonmovant "must establish

that there is a genuine issue of material facts..." Nonmovant

"must do more than simply ah@w that there is some metaphysical

2 Morgan and Mason's motion was framed in the alternative: a
motion to dismiss or a motion for summary judgment. On October 21,
1993, the Court entered an Order grant:mq Morgan and Mason's
appllcatlon to treat their ]} jon to dismiss as one for summary
judgment. A copy of Fed.R.Ci¥,P. 56 was appended to the Order and
Jackson was given 20 days - m the date of the Order to come
forward with evidence to def: summary judgment. Plaintiff filed
his own affidavit December 17, 1993. This affidavit was filed well
beyond the 20 days permitted . the Court and it failed to cure the
defects in Plaintiff's Complaint or defeat Defendants' motion for
summary judgment. ‘




doubt as to the material facts." Matsushita v. Zenith, 475 U.S.

574, 585 (1986).

Neither Mason nor Morgah was involved with the Probable Cause
Affidavit. (See undisputed facts # 3-8). The gravamen of
Plaintiff's complaint is that the probable cause affidavit was
filed after talking to Cherlyn Derrick, and without a sufficient
investigation to determine the truthfulness of her statements.
However, since it is undisputéd that neither Maéon nor Morgan was
involved with drafting or presenting the affidavit, the facts do
not support Jackson's claim éQainst them.?> The Motion for Summary
Judgment of Defendants Mason and Morgan should be and hereby.is

Y 4%

IT IS SO ORDERED THIS 4:2“””’bAY OF q&NUARY, 1994.

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE

GRANTED.* :

5

3  The Court alsc notes that Jackson has failed to come
forward to articulate a clearly established constitutional right
which reasonable officers knew or should have known which was
violated by Mason or Morgan. For this reason, it appears Mason and
Morgan would be entitled to gualified immunity.

4 fThe Court notes that the Application to Seek Leave of Court
Before Filing Of Any Document, Etc., Concerning Plaintiff's
Objections to Magistrate's Report and Recommendation (Docket #31)
(to which Plaintiff attaches his Objection to Report and
Recommendation of United St#tes Magistrate Judge recommending
dismissal of Jackson's cla. against Tim Morgan) need not be
considered and is moot because of the disposition of Morgan's
Motion to Dismiss, or in the Alternative, Motion for Summary

Judgment.
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IN THE UNITED STATES DISTRICT CQURT
FOR THE NORTHERN DISTRICT OF OKLAHO

13 Sh

VOICE SYSTEMS AND SERVICES, INC., ) e TTCE
) | it .
Plaintiff, ) EOLE
)
vS. ) Case No. 91-C-88-B
)
VMX, INC. )
)
Defendant and )
Counterclaim-Plaintiff, )
)
vs. )
)
VOICE SYSTEMS AND SERVICES, INC. }
AND PETER ZUYUS, )
) -
Counterclaim-Defendants. )

ORDER

Now before the Court is Counterclaim-Defendant Peter Zuyus'
(Zuyus) Motion to Dissolve Preliminary Injunction (Docket # 173).
Facts

Voice Systems and Services (VSSI) brought suit against VMX,
Inc (VMX) seeking a declaration that it was not infringing the VMX
patent on voice systems. Subseguently, VSSI filed bankruptcy. VMX
counterclaimed against and VS8I and Zuyus (president of VSSI) for
patent infringement. 2uyus moved to quash the summons. VMX then
moved for a preliminary injunction, and the Court heard the Motion
for Preliminary Injunction without ruling on Zuyus' Motion to
Quash. 2Zuyus was present, but without counsel, at the hearing on
the preliminary injunction. Counsel for VSSI had been admonished
by the Bankruptcy Judge that he could not represent Zuyus.

The Court entered a preliminary injunction against VSSI and

/77



Zuyus on November 20, 1992. 'The Court stated in its Findings of
Fact and Conclusions of Law entered on November 5, 1992:

31. VSSI's president Peter Zuyus is also a party to this
lawsuit. Under the terms of 35 U.S.C. §271(b), anyone
who "actively induces infringement of a patent shall be
liable as an infringer." Inducement covers any activity
that aids and abets infringement. Mr. Zuyus has himself
committed acts of infringement by selling infringing VSSI
products, and he has controlled and directed VSSI's
infringement. Mr. 2Zuyus, as an officer of VSSI, also
falls within the scope of Rule 65(d), Fed.R.Civ.P., which
extends the binding scope of an injunction to the
officers of a party to the action.

32. VMX has a reasonable likelihood of success in
proving . . . that 2Zuyus has committed acts of
infringement and has induced infringement of the patents
in suit.

Zuyus filed a Motion to Amend the Findings of Fact and Conclusions
of Law on the grounds that there was no evidence to justify
piercing the corporate wveil and that a preliminary injunction
cannot issue without notice to the adverse party. The preliminary
injunction was entered against VSSI and Zuyus after the filing of
the Motion to Amend.
Legal Analysis

Zuyus attempts to dissolve the preliminary injunction against
him personally because he was unrepresented at the hearing and
because VMX did not "pierce the corporate veil™ which would justify
entering an injunction against him personally. He further seeks to
dissolve the preliminary injunction because of "false advertising"
of the effect of the preliminafy injunction. Zuyus' arguments are
without merit.

Rule 65(d), Fed.R.Civ.P. provides:

Every order granting an injunction and every restraining

2



order shall set forth the reasons for its issuance; shall

be specific in terms; shall describe in reasonable

detail, and not by reference to the complaint or other

document, the act or acts sought to be restrained; and is

binding only upon the parties to the action, their

officers, agents, servants, employees, and attorneys, and

upon those persons in aotive concert or participation

with them who receive actual notice of the order by

personal service or otherwise. (Emphasis added)
Thus under the express language of Rule 65(d), a preliminary
injunction is binding on an officer of a party to the action. 1In
the present case, Zuyus, president of VSSI, had actual notice of
the injunction, and was present at the hearing on the injunction.
The fact that he was not represented at the hearing does not
prevent the injunction from being applicable to his in light of
Rule 65(d). Obviously, if the injunction is held applicable to a
VSSI, but not to Zuyus, the injunction affords no protection to
VMX. Rule 65(d) prevents this result.

The absence of any evidence as to piercing of the corporate

veil 1is irrelevant. First, Manville Sales Corp. v. Paramount

Systems, Inc., 917, F.2d 544 (Fed. Cir. 1990), upon which Zuyus

relies, discusses liability for patent infringement, not the entry
of a preliminary injunction. Moreover, the court in Manville
recognizes personal liability on the part of corporate officers
"who actively assist with their corporations infringement. . .
regardless of whether the circumstances are such that a court
should disregard the corporate entity and pierce the corporate
veil." Id. at 553. Rule 65, not Manville, addresses who is bound
by an injunction.

Additionally, Zuyus' good faith belief that his actions diad



not infringe VMX's patent is not material to the entry of the
injunction. As noted above, if the injunction is found to be
appropriate, it is, by rule 65(d), applicable to Zuyus as president
of VSSI. The evidence Zuyus refers to regarding his knowledge of
patent infringement may be material to his personal liability for
infringement, but has no bearing on whether Zuyus is bound by the
injunction. Id., Fed.R.Civ.P. 65.

Lastly, the injunction should not be dissolved because of
"false advertising." 2uyus argues that the injunction should be
dissolved because of a statement in Voice Technology News, February
9, 1993, that "The court's ruling is the final action in a lengthy
legal process that began with a lawsuit filed against the San Jose
firm by Voice Systems and Services Inc. (VSSI), of Mannford, Okla."

Citing Meyers v. Skinner, 186 F. 347 (CC NY 1911) and Rollman Mfq.

Co. V. Universal Hardware Works, 229 F. 579 (DC Pa. 1916), Zuyus

asserts that "where a party advertises an injunction falsely for
effect upon others, or sends out misleading notices or exaggerated
statements as to the scope of the preliminary injunction, the court
should dissolve the preliminary injunction upon motion of a party
as to that party." 1In the present case, there is no evidence that
VMX 1is responsible for the inaccurate statement that the
preliminary injunction is the "final action'" or that Zuyus was
damaged by the statement. The Court declines to dissolve the

injunction on the basis of the statement in Voice Technology News.

The Motion to Dissolve Preliminary Injunction as to

Counterclaim-Defendant Zuyus (Docket #173) is denied.
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IT IS SO ORDERED THIS /L DAY OF JANUARY, 1994.

THOMAS R. BRETT ~
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA
GILLEN D. SHEPPARD,
Plaintiff,
No. 93~C—449-EJf

vs.

HENRY BEIMON, Governor,
et al.,

N e R L e

Defendants.

QRDER

Before the court are plaintiff's objection to defendant's
motion to dismiss and plaintiff's motion to dismiss filed on
January 10, 1994.

Although plaintiff's objection and motion are very hard to
understand, the court construes Plaintiff's pleadings as a request
to dismiss this case without prejudice at this time. ACCORDINGLY,
IT IS HEREBY ORDERED thaf plaintiff's motion to dismiss [docket
#16] be granted and that the above captioned case be dismissed

without prejudice.

SO ORDERED THIS Q ﬂday of %M—q , 1994,
4 /

JAM 0. ELLISON, Chief Judge
UNITED STATES DISTRICT COURT

-




ENTERED ON DOCKET

DATE / -/ [7!45/

IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT

JACK MORRIS, Legal Guardian
for REBEKKAH MORRIS, a minor,

Plaintiff,

)
)
)
)
)
vs. )
)
NATIONAL REALTY ADVISORS (NOW )
KNOWN AS BASBIC CAPITAL MANAGEMENT, )
INC.), PHOENIX APARTMENTS, VINLAND )
PROPERTY TRUST, SBUNRIDGE MANAGEMENT)
GROUP, DON W. CARLSON ET AL.
TRUSTEES CONSOLIDATED CAPITAL
INSURANCE,

Tt aat Yant gt gt

Defandants.

oF oxtamoMa L1 1 1. Yy |

-

Case No. 93-C-0094-E

STIPULATION OF DISMISSAL

All of the parties to the above-captioned cause, pursuant to

Rule 41(a)(1), Fed.R.Civ.P., stipulate

that the above-captioned

cause may be dismissed by Plaintiff with prejudice to his rights to

refile same and is hereby dismissed with prejudice to Plaintiff’s

right to refile same.

SANDRA L. TOLLIVER

™~

By: o
andra L. Tolliver, OBA #11117
P. 0. Box 14271
Tulsa, Oklahoma 74159-1271
(918) 488-%92a.

-Attorneys

for Plaintiff



C:\WORD\NATIONAL\PLEADING\STIP.DIS.52

RHODES, HIERONYMUS, JONES, TUCKER

By

& GABLE

R

William S. Leach, OBA 14892
Bank IV Center

15 West Sixth Street

Suite 2800

Tulsa, Oklahoma 74119

(918) 582-1173

Attorneys for Defendant



P T
IN THE UNITED STATES DISTR;GTQC&hR?F
FOR THE NORTHERN DISTRICT OF OKLAHOMA

14 - Ql
.;;'1‘:\: !:_’. o4

JAMES JACKSON, AT

Plaintiff,

vs. case No. 93-C-775-B
MYRNA LANSDOWN, EDDIE MASON,
DONALD CRANE, TIM MORGAN, et al.
EDDIE MASON, et al.,

Tt e Y Y Y gt Nt st Sl gl

Defendants.

JUDGMENT

In accord with the Order filed this date sustaining the
Defendant's Motion for Summary Judgment, the Court hereby enters
judgment in favor of the Defendants, Eddie Mason and Tim Morgan,
and against the Plaintiff, James Jackson. Plaintiff shall take
nothing of his claim. Costs are assessed against the Plaintiff, if
timely applied for under Local Rule 54.1, and each party is to pay

its respective attorney's fees.

_
pated, this _/ ;?>““iiﬁlof January, 1994.

THOMAS R. BRETI
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF OKLAHOMA!- o

HOUSTON AND KLEIN, INC., and THE
TRUSTEES OF THE HOUSTON AND KLEIN,
INC. EMPLOYEE PROFIT SHARING PLAN
AND TRUST,

Plaintiffs,
vs. Case No. 93-C-432-B

THE AETNA CASUALTY AND SURETY
COMPANY

Defendant.

ORDER

Now before the Court is the Motion for Summary Judgment of
Defendant Aetna Casualty and Surety Company (Aetna) (docket #9) and
the Cross Motion for Summary Judgment of Plaintiffs Houston and
Klein, Inc, and the Trustees of the Houston and Klein, 1Inc.
Employee Profit Sharing Plan and Trust (collectively, HE&K) (docket
#13) .

Undisputed Facts

H&K brings this action against Aetna, requesting a declaratory
judgment that Aetna has an obiigation to defend H&K in a wrongful
termination suit (the Cunningham suit) which is pending in federal
district court. H&K also reqﬁests damages for the expenses it has
incurred in the Cunningham suit, and for any judgment that may be
awarded against them.

In May, 1992, H&K purchésed Aetna Pension and Welfare Fund
Fiduciary Responsibility Insurance Policy NO. 40 FF 100753902 BCA.

The insuring agreement is as follows:



With

The Company will pay on behalf of the Insured all sums
which the Insured shall become legally obligated to pay
as Damages on account of any claim made against the
Insured for any Wrongful Act and the Company shall have
the right and duty to defend such claim against the
Insured seeking such Damages, even if any of the
allegations of the claim are groundless, false or
fraudulent, and may make such investigation and
settlement of any claim as it deems expedient, but the
Company shall not be obligated to pay any claim or
judgment or to defend any suit after the applicable limit
of the Company's liability has been exhausted by payment
of judgments or settlements.

respect to "insured," the policy provides as follows:

Each of the following is an Insured to the extent set
forth below:

(1) The Trust or Employee Benefit Plan designated in the
Declarations and any additional Trust or Employee Benefit
Plan created during the policy period by the sole sponsor
referred to in item (2) below, . . . provided written
notice of such is given to the Company within 90 days.

(2) An employer who is the scle sponsor of such Trust or
Employee Benefit Plan.

(3) Any natural person who at any time holds or shall
have held the position of:
(a) Trustee of such Trust or Employer Benefit
Plan.

"Wrongful Act" as referred to in the insuring agreement,

defined:

"Wrongful Act" means a breach of fiduciary duty by the
Insured in the discharge of duties as respects the Trust
or Employee Benefit Plan designated in the Peclarations:
the term includes any negligent act, error or omission of
the Insured in the "Administration" of "Employee
Benefits."

Damages are defined in the Poliéy:

(3) "Damages" shall mean sums of money payable as
compensation for loss. . .

The Word "Damages shall not include:
(b) Benefits due or to become due under the terms of the

2
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Trust or Plan, unless and to the extent that recovery for
such benefits is based upon a Wrongful Act and is payable

as a personal obligation of an Insured.

Oon or about November 18, 1992, Aetna was advised by H&K of a

potential claim for wrongful termination of employment by Ruth

cunningham (Cunningham). On January 27, 1993, Cunnihgham filed
suit against "Houston & Xlein, Inc., an Oklahoma professional
corporation" for wrongful termination.’ Oon February 20, 1993,

Aetna declined to provide a defense to H&K in the Cunningham suit.
This suit followed to determine Aetna's obligations under the
policy. Both sides claim they are entitled to summary judgment on
whether H&K is an insured under the policy. .
Legal Analysis

Summary judgment pursuant to Fed.R.Civ.P. 56 is appropriate
where "there is no genuine issue as to any material fact and that
the moving party is entitled to judgment as a matter of law."
Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986); Anderson V.

Liberty Lobby, Inc., 477 U.S. 242, 250 (1986); Windon Third 0il &

Gas v. FDIC, 805 F.2d 342 (10th cir. 1986). 1In Celotex, 477 U.S.

at 317 (1986), it is stated:

"The plain language of Rule 56 (c) mandates
the entry of summary judgment, after adequate
time for discovery and upon motion, against a

' The Second Amended Complaint contains claims for overtime
wages pursuant to the Fair Labor Sstandards Act, age and seXx
discrimination, breach of agreement to provide health insurance for
the 18 months following termination, benefits under the Defendant
Plan pursuant to the Employment Retirement Income Security Act
(ERISA) . In the Pretrial Order, the parties stipulate to the
dismissal with prejudice of the claim for breach of agreement to
provide health insurance and for benefits under the Defendant Plan.
cunningham does seek damages for "loss of benefits" in her suit.

3



party who fails to make a showing sufficient

to establish the existence of an element

essential to that party's case, and on which

that party will bear the burden of proof at

trial."”
To survive a motion for summary judgment, nonmovant "must establish
that there is a genuine issue of material facts..." Nonmovant
'must do more than simply show that there is some metaphysical

doubt as to the material facts." Matsushita v. Zenith, 475 U.S.

574, 585 (1986).

Aetna moves for summary judgment based on the grounds that H&K
is not an insured within the terms of the policy. The policy
provisions and the substance of the underlying lawsuit ;re
undisputed. Each side argues that the unambiguous terms of the
policy support its position.

Under Oklahoma law, general rules of contract interpretation

apply to an insurance contract. Qklahoma Publishing Co. v. Kansas

City Fire and Marine Ins., 805 F.Supp. 905, 908 (W.D. Okla. 1992).
If the contract is found to be ambiguous, however, the contract is

construed in favor of the insured. Continental Casualty Company v.

Beaty, 455 P.2d 684, 688 (Okla. 1969). Terms of an insurance
policy must be construed in accordance with their plain, ordinary,

and accepted meaning. Webb v, Allstate Ins. Co., 536 F.2d 336, 339

(10th cir. 1976). In interpreting a contract, neither forced nor
strained construction will be indulged, nor will provisions be

considered out of context. . ." Dodson v. St.Paul Ins. Co., 812

p.2d 372, 376 (Okla. 1991). The interpretation of a contract, and

whether it is ambiguous, is a matter of law to be determined by the



Court. Id.

Under Oklahoma law, an insurer doces not have a duty to defend
if it would not be liable under its policy for any recovery in the
suit. Massachusetts Bay Ins v. Gordon, 708 F.Supp. 1232, 1234
(W.D. Okla. 1989). However, if the insured can show a non-
frivolous possibility that the claim against it may fall within the
coverage of the insurance contract, the insurer has an obligation

to defend. American Motorjists Ins. Co. V. General Host

Corporation, 946 F.2d 1489, 1490 (10th Cir. 1991). In determining

whether there is a duty to defend, "we must examine the complaints
in the [] underlying actions and decide whether there are ;ny
allegations that arguably or potentially bring the action within
the protection purchased or a reasonable possibility that coverage

exists." 1Id,, (citing EAD Metallurgical, Inc. v. Aetna Casualty

and Surety Co., 905 F.2d 8, 11 (24 Cir. 1990)).

The question is, then, whether under the plain language of the
policy, or when construing any ambiguity against Aetna, there are
any provisions which would support H&K's position that the policy
covers the claims made by Cunningham. To make this determination,
the Court must consider both the language of the policy and the
allegations contained in Cunnihgham's Complaint. Under the terms of
the policy, H&K is an insured if it is 1) an employee benefit plan
designated in the Declarations,ZZ) an additional Trust or Employee

Benefit Plan created during the policy period, 3) an employer who

2 The Profit Sharing Plan is the "Trust or Employee Benefit
Plan designated in the Declarations."



is the sole sponsor of the Trust or Employee Benefit Plan, or 4) a
natural person who is the Trustee of the Trust or Employee Benefit
Plan.

In arguing that it is entitled to summary Jjudgment, Aetna
points out that the only Employee Benefit Plan referred to in
Cunningham's Complaint in H&K's group medical plan, and that the
medical policy does not qualify for coverage under the policy
because it was not listed in the Declarations and was created prior
to the beginning of the policy period.? Aetna also argues that
H&K, as sponsor of the plan or Trustee of the plan could be an
insured, but that the Policy covers the actions of H&K only insofar
as its actions relate to the Profit Sharing Plan. Aetna asserts
that the claims of the Cunningham's Complaint are not made against
the Profit Sharing Plan or against H&K as the sponsor or Trustee of
the Profit Sharing Plan.

H&K, referring to the Pretrial Order in the Cunningham case,
argues that Cunningham's claims do implicate H&K as sole sponsor or
Trustee of the Profit Sharing Plan:

Plaintiff (Cunningham) seeks to recover losses and/or

money damages resulting from Defendants (H&K's) alleged

breach of fiduciary duty in allegedly wrongfully
terminating Plaintiff's participation in Defendant's
profit sharing plan.

H&K also argues that the damages Cunningham requests include

benefits under the Profit Sharing Plan, and that the damages are

within the definition of damages included in the policy.

3 H&K does not argue this point. It does not contend that
the medical plan is an insured which affords coverage for
Cunningham's claims.



Viewing the policy in its entirety, in light of the claims
that Cunningham makes against Houston and Klein, Inc., the Court
concludes that the policy is not applicable. The unambiguous
language of the policy provides coverage for breach of fiduciary
responsibility in connection with employee benefit plans. To hold
otherwise would be to convert the policy into a general liability
policy, a result which is not supported by the language of the
policy.

An examination of Cunningham's Complaint, Amended Complaints,
and the Pretrial Order reveals that Cunningham's only claims are
for violation of the Fair Labor Standards Act and age and éex
discrimination. cunningham's claim is not for a "“breach of
fiduciary duty" by H&K in the "discharge of duties as respects the"
Profit Sharing Plan. Further, Cunningham does not allege a
“negligent act, error, or admission" in the "tadministration' of
‘employee benefits.'" Rather, Cunningham alleges intentional
wrongful acts in failing to pay her overtime and in discriminating
against her by terminating her employment. While Cunningham claims
loss of benefits under the Profit Sharing Plan as an element of her

damages, the Court is persuaded by Carpenters District Council v.

Dillard Department Stores, 778 F.Supp. 297, 317 (E.D. La. 1991),
that the element of damages does not mean that the claim is for a
"breach of fiduciary duty in connection with an employee benefit
plan.”

For these reasons the Motion for Summary Judgment of Defendant

Aetna is granted and the Cross Motion for Summary Judgment of



Plaintiff H&K is denied. fﬁ/{
IT IS SO ORDERED THIS /L/ DAY OF JANUARY, 1994.

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA ]:“li I L E IJ)

2

BILL LACKEY, ) JAN 12 1904°
Jintif ) G gl e
Plaintiff(s), g NORTHERN DISTRICT OF GKLAHOMA
v. ) 93-C-0795-E /
)
WORLD CHANGERS, INC. )
)
Defendant(s). )

ORDER SEALING FILE AND ADMINISTRATIVELY CLOSING CASE
AND MAINTAINING CASE FILE IN THIS COURT UNTIL. SEPTEMBER 1994

A Status and Scheduling Conference was held January 11, 1994 for the purpose of
scheduling the foregoing case for trial. During the course of the Conference the court
requested the presence of the parties and counsel; whereupon a settlement conference was
held and following discussions, the case settled as to all parties.

Due to the nature of the settlemeﬁt, the parties agree and the court hereby orders
as follows:

1. That the Case File and Docket Sheet be hereby sealed from review by any
person except counsel and the parties, unless upon further order of the court,
with reasonable notice being first given to all parties and their lawyers.

2. That the Case File be administratively closed, but be maintained within this
District through and inclusive of September 30, 1994.

3.  That the Certified Mail letter bearing the address of Bill
Lackey, opened and sealed by the Court on January 11, 1994,

be maintained by the Court as an exhibit to be kept with the



file under seal until order of the Court.
SO ORDERED THIS‘ z y of . R 004,
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IN THE UNITED STATES DISTRICT COURT FOR THE Fa CS

NORTHERN DISTRICT OF OKLAHOMA

IN RE:

FIRST SECURITY MORTGAGE CO., Bankruptcy # 89-03147-W
(Chapter 7)

Debtor,
PATRICK J. MALLOY III, Trustee,

Plaintiff,
vs. Adversary # 92-0081-W

MRS. ROMAYNE BLACK TORR, Case No. 92-C-436-E

et al.,

et N Nt Vet Yot Ve N Vs et Vg Vst Vet St St Nauet? S

Defendants.
ORDE DIBMISSAL
o
THIS MATTER having come on to be heard this K/Lday of
January, 1994, upon Stipulatidn for Dismissal, the Court finds
that the case should be dismissed.
IT IS, THEREFORE, ORDERED, ADJUDGED AND DECREED that the

claim is hereby dismissed with prejudice.

DATED this /A _ day of 0@4\___ , 1994,

3/ Fanen o) BLsON
UNITED STATES DISTRICT JUDGE

Approved As To Form

—
£ A

.\
_ Al i
L }&Ly) lh \}Lﬁv
Patrick J.“Malloy III, OBA 5647
MALLOY & MALLOY, INC.

1924 South Utica, Suite 810
Tulsa, Oklahoma 74104
Telephone: (918) 747-3491

ATTORNEYS FOR PLAINTIFF

@W Zl g

Barbara Eden, OBA ¥21 ;4300
BAKER & HOSTER

800 Kennedy Building

321 South Boston

Tulsa, Oklahoma 74103
Telephone: (918) 592-5555
ATTORNEYS FOR DEFENDANT

MRS. ROMAYNE BLACK TORR
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Sidney K. Swinson,) OBA 8804

HUFFMAN ARRINGTON KIHLE
GABERINO & DUNN, P.C.

100 West 5th Street

Tulsa, OK 74103-4219

ATTORNEYS FOR DEFENDANT

JOHN HAUSAM REALTY
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James E. Weger, OBA 9437
. Rebecca Brett,-0BA 14190
JONES, GIVENS, GOTCHER & BOGAN
3800 First National Tower
Tulsa, OK 74103-4309
ATTORNEYS FOR DEFENDANT
HUGHES & JONES COMPANY




ENTERED ON DOCKET

DATE fﬂia'c?é/

IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

JUDY BISHOP, )
)
Plaintiff, )
)
v. ) No. 90-C-875-E
)
SHOWA DENKO AMERICA, INC. )
et al., ) M .
) T
Defendants. ) -
;.‘:;.._: :
L
ORDER Sl Ly

This matter having come before the Court on the
motion of plaintiff, Judy Bishop, by and through her
attorneys of record, and defendants Showa Denko America,
Inc., Showa Denko K.K., General Nutrition Corporation, and
Solgar Co., Inc., to dismiss this action with prejudice, and
the Court being fully advised FINDS a good cause exists for
granting the motion and that all questions and controversies
have been compromised and settled.

Therefore, the Court ORDERS AND DIRECTS that this
action and all claims asserted therein be and they hereby
are dismissed with prejudice, with each party to bear his,
her, or its costs and attorneys fees previously incurred,

with plaintiff to bear any remaining court costs.

DATED: j)W/L , 1993,

Y TAEER Y e mon

JAMES O. ELLISON
United States District Judge



APPROVED:

(’””’}ZZQEEZQ_,f<;,/L\

GENE STIPH, OBA #8642
ROBERT K.” McCUNE, OBA #5939
CLYDE KIRK, OBA #10572

Of the Firm

STIPE, GOSSETT, STIPE, HARPER,
ESTES, MCCUNE and PARKS

4111 N. Linceln Blvd,

Oklahoma City, OK 73152

(405) 524-2268

COUNSEL FOR PLAINTIFFS

Vi, D lyrosdy I~

HARRY A. W®ODS, JR., OBA #9863
KELLEY C. CALLAHAN, OBA #1429

Of the Firm

CROWE & DUNLEVY

1800 Mid-America Tower

20 North Broadway

Oklahoma City, Oklahoma 73102
{405) 235-7700

COUNSEL FOR DEFENDANTS
SHOWA DENKO AMERICA, INC.
SHOWA DENKO K.K., GENERAL
NUTRITION CORPORATION and
SOLGAR CO., INC.

MATTHEW D. SLATER

MATTHEW P, BLISCHAK

CLEARY, GOTTLIEB, STEEN, &
HAMILTON

1752 N. Street, N.W,

Washington, D.C. 20036

COUNSEL FOR DEFENDANTS
SHOWA DENKO AMERICA, INC.
and SHOWA DENKO K.K.
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IN THE UNITED STATES DISTRICT COU L
FOR THE NORTHERN DISTRICT OF OKLAHO E D

JAN 1
EDWARD §. SCOTT, III L 21994
Us
Petitioner, .gm DD?ST%-CT C%j%"”‘

)
)
)
)
)
)
)
)
)

vs. No. 93-C-1117-B
RON CHAMPION,

Respondent.

Petitioner has filed a petition for a writ of habeas corpus
pursuant to 28 U.S.C. § 2254, and a motion for leave to proceed in
forma pauperis pursuant to 28 U.S.C. § 1915.

The certificate by an authorized officer reveals that
Petitioner has $277.48 in his inmate accounts. Okla. Stat. Ann.
tit. 57, § S549(A) (5) (West Supp. 1994) states that funds from an
inmate's savings account may be used for fees or costs in filing a
civil action. Accordingly, because Petitioner has cash and
securities in his prison accounts exceeding $200.00, Petitioner's

motion for leave to proceed in forma pauperis should be denied.

See Uniform Rule 8 for United States District Courts,

ACCORDINGLY, IT IS HEREBY ORDERED that:

(1) Petitioner's motion for leave to proceed in forma
pauperis is denied.

(2) Petitioner's application for a writ of habeas corpus is
dismissed without prejudice at this time for failure to
pay the required filing fee. See Local Rule 5.1.F. The
court may reopen this action if Petitioner submits to the

court the $5.00 filing fee within thirty (30) days from



the date of entry of this order.

SO ORDERED THIS /[ day of S AT , 1994.

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT ju |,
FOR THE NORTHERN DISTRICT OF OKLAHoMA ~ " 'v Il

HOUSTON AND KLEIN, INC., and THE
TRUSTEES OF THE HOUSTON AND KLEIN,
INC. EMPLOYEE PROFIT SHARING PLAN
AND TRUST,

Plaintiffs, //
vSs. Case No. 93-C-432-B

THE AETNA CASUALTY AND SURETY
COMPANY

L A A L WL ey W L R S e )

Defendant.

JUDGMENT

Pursuant to the Order entered simultaneously herewith,
granting summary judgment in favor of Defendant The Aetna Casualty
and Surety Company and against the Plaintiffs, Houston and Klein,
Inc. and the Trustees of the Houston and Klein Inc. Employee Profit
Sharing Plan and Trust, and denying summary judgment in favor of
the Plaintiffs, Houston and K;éin, Inc. and the Trustees of the
Houston and Klein Inc. Employaé Profit Sharing Plan and Trust and
against the Defendant The Aetna Casualty and Surety Company, the
Court enters judgment in favor of Defendant The Aetna Casualty and
Surety Company and against the Plaintiffs, Houston and Klein, Inc.
and the Trustees of the Houston and Klein Inc. Employee Profit
Sharing Plan and Trust on all claims. Costs are assessed against
Plaintiffs if timely applied for pursuant to Local Rules 54.1, with

each party to pay its own respective attorneys fees.



5 Zju
IT IS SO ORDERED THIS /L DAY OF JANUARY, 19%24.

wl“/ (Ee a4 /k /L Tf

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE



IN THE UNITED STATES DISTRICT COURT F I L E D

FOR THE NORTHERN DISTRICT OF OKLAHOMA
JAN 17 199

MOUNTAIN STATES FINANCIAL ) Richard M. Lawrence, Glark
RESOURCES, CORP., ) U.S. DISTRICT COURT
)
Plaintiff, )
)
vs. )  CASENO.. 93-C1017 B
)
TANYA SALIBA; ANGELA SALIBA; )
FREDDIE K. SALIBA and The FEDERAL )
DEPOSIT INSURANCE CORPORATION, )
: )
Defendants, )
NOTICE OF DI L WITH PREJUDICE

COMES NOW the Plaintiff, Mountain States Financial Resources, Corp. and pursuant
to Federal Rule of Civil Procedure 41(a) hereby dismisses the above-styled action with prejudice
to refiling against the above named Defendants.

Respectfully submitted,

CLEMENS,

S

RUCE F. KLEIN, OBA #11389
MARK J. PEREGRIN, OBA #12438
205 N.W. 63rd, Suite 160
Oklahoma City, OK 73116
(405) 848-8842

[SHOUSER, PATE & KLEIN

lawAsalibe. dem



UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

WILLIAM M. STEDHAM,
SSN 448-48-2531,

FILED

JAN 1 01334

Riohard M. Lawrance, Cletk
. sf’o'fsrmc'r COURT
NORTHERN DISTRICT OF OXLAHOMA

Plaintiff,
VS.
DONNA E. SHALALA,

SECRETARY OF HEALTH AND

)
)
)
)
)
)
)
)
)
HUMAN SERVICES, )
)
)

Defendant. CASE NO. 93-C-283-B

QORDER
Upon the motion of the defendant, Secretary of Health and Human
Services, by Stephen C. Lewis, United States Attorney of the Northern District of
Oklahoma, through Phil Pinnell, Assistant United States Attorney, and for good cause
shown, it is hereby ORDERED that this case be remanded to the Secretary for further

administrative action.

DATED this / day 6%%&» . , 1994,

8/ T
UNITED STATES DISTRICT JUDGE

SUBMITTED BY:

STEPHEN C. LEWIS
United States Attorney

PHIL PINNELL, OBA #7169
Assistant United States Attorney

3900 U.S. Courthouse
Tulsa, OK 74103
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IN THE UNITED STATES T COURT FOR THE 'JAN 11 1994

NORTHERN DISTRICT OF OKLAHOMA .
Hmmm“lMWm
LINDA X. TIPPIT, ;
Plaintiff,
v. No. 93-C-0144E
CITY OF TULSA, OKLAHOMA, a municipal
corporation;

Defendant.

DGMENT

Now on this _ll__ day of January, 1994, this matter comes
before this Court pursuant to request by the parties. This Court,
having examined the pleadings filed herein, having heard statements
of counsel and being fully apprised in the premises finds as
follows: |

1. This Court has jurisdiction of the parties and the subject
matter of this action;

2. Plaintiff should have judgment against the Defendant for
personal injuries in the amount of Thirty-Four Thousand, Two
Hundred Ninety-Five Dollars ($ 34, 295.00);

3. Said judgment representa all of Plaintiff's claims against
Defendant, including, but not limited to, damages for violations
of the Equal Pay Act and the Civil Rights Act of 1964; Workers
Compensation Act of the State of Oklahoma; and any other state or
federal law as of the date of this judgment and related to her
employment with the City of Tulsa.

4, Said judgment also. includes Plaintiff's claims for
attorney fees, costs and interest related to this action;

5. Said judgment is part of an agreed settlement of

Plaintiff's claims and is not an admission by Defendant of any of

US. pigms !{,'?é%un Cler



Plaintiff's allegations and is not a finding of liability for any
violations of any law; and,

6. As part of this settlement, Plaintiff's, employment with

as part oF a redeectior 1 Fora /\.Ff.ﬂ-zd;f;

the City will be terminated/fupon payment of the judgment, she ’
agrees to never apply for employment with the City of Tulsa, and
she waives any right of reemployment she might otherwise have.

IT IS THEREFORE HEREBY ORDERED, ADJUDGED AND DECREED that
Plaintiff should have judgmenﬁ against Defendant in the amount of
$ 34,295.00.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the parties

shall take all steps necessary to comply with all terms of their

settlement as outlined above,.

s/ JAMES Q. ELLISON
JUDGE

APPROVED:

C L;Snda Tippit ) %
Plaintiff

{ALaurd Frossard/"%%
Attorney for Plaintiff

o2 AL

Char?ds R. Fisher
Attorney for Defendant
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ENTERED ON DOCKET
CorreQ-1-9Y

IN THE UNITED STATES DISTRICT COURT]

FOR THE NORTHERN DISTRICT OF OKLAHOMA, ~ D
FEN COURT
GERALD L. HEADLEY, ROBERT A. SRR U/
FRANDEN, and JOHN O. DEAN, . -
ichird M, -!‘5?‘.’!’3” o5, Clerk

Plaintiffs, KIETIERE G5iic or SOURT

OKLAHOMA
vs. No. 90-C-891-E
CONNER & WINTERS, an Oklahoma
partnership, and ALTHEIMER &
GRAY, a foreign partnership,

at® Y Suas® St Sansl St Y St St St Sount® “omt

Defendants.
ORDER ] JUDGMENT

Pursuant to this Court’s Order of November 24, 1993, (the
"Hearing Order"), a hearing was held before this Court upon the
Settlement Agreement dated November 17, 1993, a copy of which is
hereto attached as Exhibit "A" in the above entitled action (the
"Otasco Litigation"). It appears that due notice of the hearing
was given in accordance with the Hearing Order to all persons
eligible to participate as members of the class certified pursuant
to the Hearing Order (the "Class"). The settling parties appeared
by their respective counsel of record and the Court heard argument
from counsel. An opportunity to be heard has been given to all
persons desiring to be heard or to object to the proposed
settlement and the proposed settlement has been fully considered by
the Court.

THEREFORE IT I8 ORDERED, ADJUDGED and DECREED AS FOLLOWS:

1. Oon or before November 30, 1993, the Notice of Class
Action and Settlement Hearing (the "Notice") was sent to:

ALL PARTICIPANTS OF THE OTAS8CO EMPLOYEES'

RETIREMENT TRUST (the "“TRUST") WHO, AT ANY
TIME ON OR AFTER JANUARY 31, 1988, HAD ANY



INTEREST IN CLASS “A" COMMON STOCK OF OTASCO
HOLDING CORP.

2. Further, on December 5, 1993, an approved form of Notice
was published in USA Today, a copy of which Notice is appended
hereto as Exhibit B.

3. Pursuant to Fed.R.Civ.P. 23(b){(1), the Court has
previously determined this Action shall proceed as a class action
as described in the Court’s Order dated November 24, 1993.

4. Due and adequate notice of the proceedings has been
provided to members of the Class, a full opportunity has been
of fered to the Class to participate in this hearing, and it is
hereby determined that all memhérs of the Class are bound by the
Oorder and Final Judgment entered herein.

5. The Settlement Agreement is fair, reasonable, adeguate,
and in the best interests of the Trust, its participants, and
current and former owners of Hglding stock, and is hereby approved
by the Court. The Plaintiff?' attorneys fees in the following
amounts are hereby approved as fair and reasonable:

Attorneys Fees: $1,000,000.00

6. The Otasco Litigation and all claims which the Plaintiffs
or the members of the Class, as defined in the Hearing Order, or
any of them ever had, now have or hereafter can, shall or may have
by reason of or arising out of or relating to any of the facts,
transactions, actions or conduct, actual or purported, alleged or
which could have been alleged 'in the Otasco Litigation, in the
Complaint, or which were or could have been alleged in any other
forum, including without 1imiﬁ&tion, any and all matters arising

2



out of or relating to the Otasco Litigation, or arising out of the
otasco Transaction as defined in the Settlement Agreement or the
subsequent events arising therefrom, are dismissed on the merits
and with prejudice and with respect to Conner & Winters, formerly
an Oklahoma partnership and now a professional corporation, and
Altheimer & Gray, an Illinois partnership (collectively the
ngettling Defendants"), and each of their present and former
respective parents, affiliates, subsidiaries, predecessors,
officers, directors, shareholders, employees, insurers, agents,
partners, successors, heirs, administrators, executors, assigns,
and attorneys.

7. Plaintiffs and all members of the Class, and each of
them, are hereby permanently barred and enjoined from instituting
or prosecuting, whether individually, directly, representatively,
derivatively, or in any other capacity, any action against the
Settling Defendants or other persons which action asserts claims
which in any way relate to oi:' which arise out of the Otasco
Transaction or the Plaintiffs’ relationship to Otasco or the Trust
as those terms are defined in the Settlement Agreement, and/or the
claims raised in the Otasco Litigation and which have been, could
have been, or ever could be, now or in the future, asserted against
any of the Settling Defendants.

8. This Court has fully considered the claims and defenses
of each Plaintiff and of each Settling Defendant, has reviewed the
amount contributed to the settlement by each Settling Defendant and

finds that the contribution of each Settling Defendant is a fair



and reasonable contribution to this settlement considering the
defenses available. The Settlement Agreement is accordingly
approved as fair and reasonable in every respect.

9. This Court as a part of its review has fully considered
the negotiations that have occurred between the various parties and
finds that this Settlement Agreement is non-collusive, and it is
therefore further approved as having been made in good faith.

10. The Court has reviewed the pleadings and statements of
counsel, and has heard evidence, and hereby expressly determines
that there is no just reason for delay of the finality of the
orders and judgments made in this Order. The Court hereby directs
that this order be entered as a final judgment dismissing these
actions against the Settling Defendants. The time to appeal shall
run from the date of the entry of such judgment.

11. No costs shall be taxed in connection with the Otasco
Litigation, except the attorney fees and costs as set out in
paragraph F of the Settlement Agreement and as referred to in the

Notice attached to this Court’s Hearing Order of November 24, 1993.

Dated: /Q/éa. /o,_ 2ida

. ELLISON

Uni States District Judge

otasco.o&]j



SETTLEMENT AGREEMENT

L This Settlement Agreement is entered into this 17 day of yoyenher , 1993.

II. The PARTIES to this Agreement are:
A. PLAINTIFFS

1. Gerald L. Headley.

2. Robert A. Franden.

3. John Q. Dean.
(Hereinafter collectively referred to as "TRUSTEES.")

4, Headley, as representative of a Class of participants in the OTASCO
Employees' Retirement Trust (hereinafter referred to as the "TRUST")
who, at any time after January 1, 1988, had an interest in the Class A
common stock of OTASCO Holding Corp. (hereinafter referred to as the
"CLASS").

5. The TRUST.

The term PLAINTIFFS will hereinafter be used to refer to all of the foregoing,
including all CLASS members.

B. DEFENDANTS
1. Conner & Winters, an Oklahoma partnership;.
2. Altheimer & Gray, an Illinois partnership.
The term DEFENDANTS will hereinafter be used to refer to both of the
foregoing, as well as their affiliates, predecessors, directors (past and present),

shareholders (past and present), partners (past and present), employees,
insurers, agents, attorneys, successors and assigns.

1 During all times relevant to the Transaction, the DEFENDANT, Conner & Winters, was a general
partnership, Subsequently, Conner & Winters was dissolved, but continues for the sole purpose of winding
up its affairs.

CONFIDENTIAL SETTLEMENT AGREEMENT



III.

C.

COUNSEL
1. Joseph R. Farris
Gray M. Strickland
Jacqueline O. Haglund
FELDMAN, HALL, FRANDEN, WOODARD & FARRIS
1400 Park Centre
525 South Main
Tulsa, Oklahoma 74103
(Counsel for PLAINTIFFS)

2. Fater B. Bradford
Timothy J. Bomhoff
DAUGHERTY, BRADFORD, HAUGHT & TOMPKINS
Suite 900
204 North Robinson Avenue
Oklahoma City, Okiahoma 73102
(Counsel for Conner & Winters)

3. Reuben Davis
R. Tom Hillis :
BOONE, SMITH, DAVIS, HURST & DICKMAN
500 ONEOK Plaza
100 West 5th Street
Tulsa, Oklahoma 74103
(Counsel for Altheimer & Gray)

AGREEMENT

A.

The PLAINTIFFS have filed a lawsuit in the United States District Court for
the Northern District of Oklahoma styled as Headley, et al. v. Conner &
Winters, et al., Case No, 90-C-891-E (referred to as the "OTASCO
LITIGATION"), in which the PLAINTIFFS assert on behalf of themselves and .
the participants of the TRUST claims against the DEFENDANTS related to the
acquisition by OTASCO Holding Corp. ("Holding") on October 23, 1984, of
100% of the common stock of OTASCO, Inc. The TRUST purchased 100% of
the Class A common stock of Holding and certain members of management of
OTASCO, Inc. purchased 100% of the Class B common stock of Holding.
Holding purchased the OTASCO, Inc. common stock from McCrory
Corporation. The term "OTASCO Transaction" as used in this agreement
includes:

a. The acquisition by the TRUST of the Class A common stock of
Holding;

-2
CONFIDENTIAL SETTLEMENT AGREEMENT



b. The acquisition by managers, officers, directors and employees
of OTASCO of the Class B stock of Holding;

c. The purchase by Holding of 100% of the common stock of
OTASCO, Inc. '

d. The allocation and, from time to time, reallocation of Class A
Holding stock among the various trust accounts of the TRUST
Participants;

e. All disclosures, decisions not to disclose, and actions pursuant to
or contrary to the TRUST Participants' instructions, in any way
affecting a participant's trust account balance or the participant's
holding of Class A Holding stock;

f. All valuations or revaluations of Holding stock;

£. All alleged prohibited transactions by any person related to any of
the other elements of the OTASCO Transaction;

h. All alleged conflicts of interest of any party to the OTASCO

Transaction;

i All legal advice and services rendered in connection with the
OTASCO Transaction;

j. All other actions that are described or referred to, or in any way

related to the subject matter of, any Complaint, or any pleading
currently proposed and/or on file, in the OTASCO LITIGATION
as hereinafter defined; and

k. All procedures, actions and alleged omissions which in any way
relate to any of the foregoing.

PLAINTIFFS and their counsel have evaluated the expense and length of time .
necessary to prosecute the OTASCO LITIGATION against DEFENDANTS,
taking into account the uncertainties of predicting the outcome of complex
litigation such as this; have concluded that further proceedmgs against
DEFENDANTS will be protracted, complex and expensive, and that the
outcome of complex litigation such as this is uncertain; and have concluded that
it is desirable and in the best interests of PLAINTIFES to settle the OTASCO
LITIGATION and to release all claims of any nature whatsoever against ail of
the DEFENDANTS as set forth in this Agreement, which will result in
substantial and immediate benefit to the TRUST members.

DEFENDANTS believe and maintain that all allegations of wrongdoing in the
OTASCO LITIGATION are without merit and that neither of the
DEFENDANTS is liable for any of the purported acts of breach of duty or law

-3-
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alleged therein. DEFENDANTS maintain that all actions and/or their failures
to act have been in full accord with their duties under both federal and state law.
DEFENDANTS expressly deny any and all wrongdoing of any kind whatsoever
and deny any liability to anyome in connection with the matters alleged in or
arising out of the OTASCO LITIGATION.

The PARTIES to this Agreement have agreed to settle and finally resolve the
disputes between them as described in the following release provisions. This
Agreement will become final and effective only after approval of the Court, the
expiration of the annulment period provided for in paragraph IILJ., and after
any and all applicable appeal periods have run and any and all appeals have
been finally resolved.

Upon the filing of the Orders of Dismissal and the receipt by the TRUST of the
Settlement Funds, as described in Paragraph IILF, the following releases and
terms will become effective:

1. PLAINTIFFS release all claims, demands, rights, causes of action, suits, -
debts, damages, judgments, decrees, controversies, agreements or other
claims in law or equity or statutory rights whatsoever, whether CLASS
or individual in nature, whether arising out of federal or state law, and
whether or not now known, or capable of being known, which have
been, could have been ar ever could be, now or in the future, asserted
against any of the DEFENDANTS by PLAINTIFES, or their successors,
assigns or heirs in connection with, arising out of, or in any way related
to any acts, failures to act, omissions, misrepresentations, facts, events,
transactions, occurrences, breaches of common law, statutory law, or
other duties, or other matters alleged in or related to the OTASCO
Transaction or the Complaint filed in the OTASCO LITIGATION or
which could have been brought against DEFENDANTS. PLAINTIFFS
further release any and all claims for breaches of fiduciary duty of any
nature whatsoever whether or not now known against DEFENDANTS
and against any other individual currently known or unknown who had
any fiduciary obligation to PLAINTIFFS and/or any purchaser at any
time of stock in Holding, in any way related to the OTASCO
Transaction or to their relationship to OTASCO or the TRUST.
PLAINTIEFS further release any and all claims for aiding and abetting,
participating in, or committing a breach of any fiduciary duty released
above, _

2. PLAINTIEFS hereby agree that they are and, upon consummation of the
Settlement and entry-of the Final Order and Judgment, all PLAINTIFFS
will be permanently barred and enjoined by the Court from instituting or
prosecuting, whethér  individually, directly, representatively,
derivatively, or in- any other capacity, any action against
DEFENDANTS or other persons which action asserts claims which, in
any way relate to or which arise out of, the OTASCO Transaction and/or
the claims raised in the OTASCO LITIGATION and which have been,

—4-
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could have been, or ever could be, now or in the future, asserted against
any of the DEFENDANTS.

3. The parties stipulate to and agree to ask the Court to issue the following
findings and conclusions:

a. This Court as a part of its review has fully considered the
negotiations that have occurred between the parties and finds that
this Settlement Agreement is non-collusive, and it is therefore
further approved as having been made in good faith.

b. The Settlement Agreement is fair, reasonable, adequate, and in
the best interests of the TRUST, its participants and current and
former owners of Holding stock, and is hereby approved by the
Court. :

c. The Court has reviewed the pleadings and statements of counsel,
and has heard evidence, and hereby expressly determines that
there is no just reason for delay of the finality of the orders and
judgments made in this Order. It is therefore ordered, adjudged
and decreed, that all of the orders and judgments made herein are
final on the date on which this document is signed, and that the
time for appeal shall run from such date.

If the Court fails to issue these findings and conclusions, or findings and
conclusions having the same legal effect, then any PLAINTIFF or
DEFENDANT may nullify this agreement by notifying the other parties
in writing within 10 days after such party receives the order failing to
issue such findings.

4. The TRUST agrees to save, indemnify and hold harmless
DEFENDANTS from any claim made by CLASS Members with respect
to the OTASCO Transaction or the OTASCO LITIGATION.

Payment and Distribution of Punds

The PARTIES agree to request the Court to treat the OTASCO LITIGATION
as a CLASS action solely for purposes of settiement with the CLASS. Within
five (5) business days of the signing of this Agreement, DEFENDANTS shall
pay the sum of $4,000,000.00-(the *SETTLEMENT PROCEEDS") into interest
bearing accounts. Interest on these deposits shall accrue at the prevailing daily
market rates. Interest eamed in these accounts will first be used to pay for the
costs of providing notice to CLASS Members as required by this Agreement and
for any other costs associated with completing this SETTLEMENT if so ordered
by the Court. Under no circumstances will any of the DEFENDANTS be
required to pay for these expenses other than out of interest earned on the
deposited settlement funds, Other than for payment of these costs, interest will
be retained in the accounts set forth in this paragraph and, if the

-5-
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SETTLEMENT is completed, will be paid along with the principal to the
TRUST after the expiration of the appeal period from the entry by the Court of
a Fed.R.Civ.P. 54(b) JUDGMENT approving the SETTLEMENT, an Order
certifying the CILASS Action and dismissing PLAINTIFFS' claims as to
DEFENDANTS consistent with this Agreement and dismissing DEFENDANTS
from the OTASCO LITIGATION with prejudice or after the completion of any
appeal which results in final approval of this SETTLEMENT, whichever occurs
later. Provided, however, that in the event no objection is filed to the proposed
SETTLEMENT by any interested party, then the SETTLEMENT PROCEEDS
may be distributed to the TRUST upon entry of the JUDGMENT certifying the
CLASS Action, approving the SETTLEMENT, dismissing PLAINTIFFS'
claims and dismissing DEFENDANTS with prejudice from the OTASCO
LITIGATION. In the event that the SETTLEMENT is not concluded, such
payments (with interest after the deductions contemplated by this Agreement)
shall be returned to DEFENDANTS.

If this SETTLEMENT is consummated, the TRUST has advised
DEFENDANTS it intends to distribute the SETTLEMENT FUNDS as follows:

(1)  After deducting attorney fees and costs, the remaining funds will
be distributed among the trust accounts of the individual TRUST
Members. The monies are to be distributed on a pro rata basis
based on each TRUST Participant's then current trust account
ownership of Class A common stock of Holding as shown on the
books of the TRUST.

) The total attormey fees and costs paid to all counsel for
PLAINTIFES, including such costs and fees related to the
resolution of the Settlement of this matter, will be paid
exclusively from the SETTLEMENT  PROCEEDS.
DEFENDANTS will not be required to pay such attomney fees
and costs or other fees.

DEFENDANTS will neither endorse, recommend nor oppose this distribution
of the SETTLEMENT FUNDS.

The Bank of Oklahoma will examine the books of the TRUST and calculate the
sums due to the trust account of each Participant.

The Undersigned and their counsel agree that with respect to (1) the terms of
this Settlement Agreement; (2) the identity of the parties to this litigation; and
(3) the identity of the parties to this Settlement Agreement, they will not (a)
disclose any of the terms or amount of this Settlement Agreement to any third
parties, (b) issue any press release or other public writing, (c) grant any
interviews to the press, and (d) discuss them as part of any presentation made at
a seminar or other public preséntation; except as required by law or to obtain
insurance coverage.

-6-
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The PARTIES agree to request the Court to treat the OTASCO LITIGATION
as a CLASS Action pursuant to Rule 23(b)(3) of the Federal Rules of Civil
Procedure. This Settlement Agreement is expressly contingent upon the Court
certifying a CLASS pursuant to Rule 23(b)(3) consisting of the TRUST
Participants who, at any time after January 1, 1988, had an interest in the Class
A stock of Holding. This Settlement Agreement is further expressly
conditioned upon all members of the CLASS being bound by the dismissal of
the OTASCO LITIGATION. In the event any prospective CLLASS Member
elects to opt out of the CLASS Action, then DEFENDANTS, or either of them,
have the right to annul this Settlement Agreement ab initio by providing written
notice to PLAINTIFFS' counsel within thirty days after DEFENDANTS'
receipt of notice of the prospective CLASS Member(s) electing to opt out of the
CLASS. In the event this Agreement is annulled pursuan. to this section, then
the principal and any remaining interest will be returned to DEFENDANTS.

IV.  PROCEDURES

A.

PLAINTIFFS and DEFENDANTS will agree to Forms of Mail and Publication
Notice to the Settlement Class and an Order Approving Notice and Certifying
Class for settlement purposes not later than December 1, 1993, and will confer
with the Judge and seek approval of:

1. Certification of this as a CLASS Action under Rule 23(b)(3), for
settlement purposes only.

2. Form of Notice of the Class Action and Settlement Hearing.

3. The scheduling of a hearing date for any objections to this settlement
and/or any of the proposed orders and judgments.

Notices, if approved by the Court, will be mailed by the TRUSTEES to each
CLASS Member at the last known address of such CLASS Member as shown
on the records of the TRUST and published according to the Order of the
Court. ’

At the close of the Objections Hmnng, the PARTIES will ask the Court to enter
a form of Order and Final Judgment to be agreed upon by the PARTIES not
later than December 31, 1993.

If the SETTLEMENT is consummated then after the SETTLEMENT
PROCEEDS are paid to the TRUST, counsel for TRUSTEES will notify
counsel for DEFENDANTS that monies have been distributed in accordance
with the plan approved by the Court.

-7-
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V.

VI.

MISCELLANEOUS

A.

The parties agree to cooperate in good faith to the extent necessary to effectuate
all terms and conditions of this Agreement.

If this SETTLEMENT is not approved by the Court on all of its terms, or is
approved by the Court but such approval is reversed or modified on appeal, the
SETTLEMENT proposed herein and any actions to be taken in connection
therewith (including the signing of both the Notice Order and the Order and
Final Judgment) shail be vacated and terminated and shall become null and void
for all purposes, the OTASCO LITIGATION shall be restored to the status quo
ante, and all negotiations, transaction and proceedings connected with this
Settlement Agreement: (a) shall be without prejudice to any right of any party;,
(b) shall not be deemed or construed as evidence or an admission by any party
of any fact, matter or things; and (c) shall not be admissible in evidence for use
for any purpose in any subsequent proceedings in the OTASCO LITIGATION
or any other action or proceeding.

This Agreement has been prepared and may be executed in counterparts, and all
of such counterparts shall be considered together as one agreement. Any copy
of the true and correct original agreement shall have the full force and effect as
the original.

All PLAINTIFFS and DEFENDANTS stipulate, and will ask the Court to find,
that PLAINTIFFS have not asserted that any person breached any fiduciary duty
at any time in or after 1989.

Notices under this Agreement, including those to DEFENDANTS or
PLAINTIFFS, may be given to the other counsel listed in this Agreement and
shall be given to the other counsel listed in this Agreement by hand, overnight
carrier or telecopy.

This Settlement Agreement contains a full, complete and integrated statement of
each and every term and provision agreed by and among the PARTIES hereto.
The PARTIES represent that they have relied only on the representations
specifically set forth in this Agreement in agreeing to the terms herein. This
Settlement Agreement may be amended or any of its provisions waived only by
a writing executed by or on behalf of all signatories hereto.

This Settlement Agreement shall be governed by and construed under Oklahoma
law.

SIGNATURES
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DATE:M\J 17 (9 g3
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/ZM/% Jly

Gerald L.. Headley
{Signature to be Affixed to the Settlement Bgreement)

DATE: %o.fmﬁm// ’7; /793
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DATE: 22&45{/_}23,441/2:2 / 22
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ALTHEIMER & GRAY

By: /){J /145=~

Kenneth Gaines, Managing Partner
(Signature to be Affixed to the Settlement Agreement)

DATE: oo b LT tagny
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(Signature to be affixed to the Settlement Agreement)
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As counsel for Altheimer & Gray in this litigation, I, individually and on behalf of my
firm, agree to be bound by the provwmns of Paragraph OI.1 of the SETTLEMENT
AGREEMENT entered in this case on the /"7 day of ~ Mooy bio, ., 1993

7 @Jwgf

DATE Reuben Davis
BOONE, SMITH, DAVIS, HURST
& DICKMAN
500 ONEOCK Plaza
100 West 5th Street
Tulsa, Oklahoma 74103
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As counsel for Conner & Winters in this litigation, I, individually and on behalf of my
firm, agree to be bound by the provisions of Paragraph IIILI of the SETTLEMENT
AGREEMENT entered in this case on the g;Zdayof , 1993,

%M//Z /593 . WZ@ l
DAY Peter B. Bradford \

DAUGHERTY, BRADFORD, HAUGHT
& TOMPKINS

Suite 900 Plaza

204 North Robinson Avenue

Okiahoma City, Oklahoma 73102

-15 -
CONFIDENTIAL SETTLEMENT AGREEMENT



As counsel for Robert A. Franden, Gerald L. Headley and John O. Dean in this
litigation, I, individually and on behalf of my firm, agree to be bound by the provisions of
/7

Paragraph IILI of the SETTLEMENT AGREEMENT entered in this case on the day of
, 1993,
DATE 7 J . Fafris

MAN, HALL, FRANDEN,
WOODARD & FARRIS
Suite 1400
525 South Main Street
Tulsa, Oklahoma 74103-4523
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IN THE UNITED STATES DISTRICT T FOR THE NORTHERN DISTRICT OF ONLAHOMA
' Case No. 00-C991-E

In re OTASCO EMPLOYEES'
RETIREMENT TRUST LITIGATION .

r e

uant to Ruie 23(c)(2} of the Federal Rules of Chil Procedure and an Crar of the United States District Gout for the Northem District of Oklahoma, this la lo udvise
you that there is now pending n the Court a class action for lognlmalpmclicaagaimnhclwlmhrm.hmmmmmet'lpwchmolowm
_ Molding Comp.'s Class A common slock in Oetober, 1984. This is also 1o advise you of & propossd wattiement witls S Gefanciant law firms that represented the Trust
and Otasco Holding Corp. and the Court's certification of & sotflement class, -

DEFINITION OF THE SETTAKMENT CLASS
Pursuant 1o the Order dated Novernbar 24, 1993, the Court has cerified the following Clasa pursuant to Rube 28(0)(3) of ths Federal Rules of Civil Procedurs for settle-
mant purpesas only: '

Al porsons wh wete parlicipants of tha Otasco Employsas’ Retirement Trust who, at any tme on of dllr.lwlry 31, 1588, had any
\nterest in Class A stock of Otasco Holding Corp. {hereinafiar, the “‘Claas™)

CLASS REPRESENTATIVE: .
The Court has designated Geraid L. Headlay, 3840 South 103rd East Avenue, Sulta 104, Tulsa, Okishoma 74147, 10 be the Satement Class Reprasentative. The
attomey fepreaenting the Class Members I Joseph R, Farris, Feldman, Hal, Frandan, Woodard & Fasrie, Sulls 1400, 528 South Main Streel, Tulsa, Oklahoma 74103,

HRIEE SUMMARY OF LITIGATION :

This lligation bagan with the Truslees of the Trust fiing 8 Lawsuit against Delandant law fAirms. The Clese Regesnaniative slioges that the Defendant iaw firms
braached their duty of care they owsd 1o the Trus with respect to legal advice and services rendered in oormeciion with the Trust's soquisition of Clasco Holding
Corp.'s Class A common stock on Octobes 23, 1584,

The Dsfendants dany that they breached any duty to the Trust that would eniitls any Trust Participant (o &ty camages. if the Dalendants should prevall at a trial of
thase lawsuits, the membars of he Class would receive na recovery whatsosver.  The Court has niol passed oa-sny of the issues lnvolving the Defendant law firms’
Nabiity, i any. This Notice & not 1o be understood as an expression of an opinlon by this Court a8 1o the ek of arey of the claime or dofenges asseried In this Wigation
o the appropriateness of the proposed setiement,

PROPOSED SETTLEMENT :

The Ciass Rapresentative, on behall of the Class as defined above, has eniared inlo & proposed seitienent with the Defandant law fims. The proposed Settlsmant
Agreament is not to be taken as an indication thal llablliity or damages wouid have been found againet the sating Detendants. The settling Delendants have agreed 10
the proposed Setl L Agl ¢ in an offort to avold langthy, costly mdwrmmmmgwumwhm‘hﬂummnxormdahmmemdwh
Class repr tative and other bers of the Class. .

The proposed Setllement Agresmant, ln summary, provides for the Defandant law firms Lc extabiish & settiemient fund of $4,000,000.00. The intersst samad on this
settiemsnt fund will be used to pay for the cost of providing Notice MMCMWMMMWWWS«WMWIM-
\har provides (hat, in the everil thers are no Class Members slecting to opt-out of the Class (a3 axplainad bakiw); then the net proceeds. will be paid ovar lo the
Trustess for distribution 10 alt Class Members, Qut of these procesds, the altomeys repressnting the Trust il sisk $he Court Lo approve an award 1o them of fees of
appraximately $1,000,000.00. This amount,  approved by the Goun, will be deduciad trom the setiement lund, Bach Clase Mambar wil receive a proportionate share
orlhemlumommfundbuoduponhhorhctporcanugoo!CuuAMwmdbyMGhuMMuMmhbmhmdmordaolﬂn Trusl. The pro-
posed sattiement futher provides that the Delendants may annul the Settiement Agresmant in tha svant weyy Claas Maeribers opt-out of the Class. in the evant the pro-
posed 5 AQ | is "‘Mnmopfoooodswillbermmmmwmmﬂmmmwﬂmtbeenmlodwmyoflheprmeds.

The propossd Sattiement Ag | is an important gimhﬂludanMWrmnmmmM Sattiemant Agreement may be examined
at the offices of the Clerk o the United States District Count, Northem District of Oklahoma, 4411 U.S. Courthouse, 333 West 4th Strest, Tulsa, Oklahoma 74103, dur-
ing normal business hours.

WMQW

The Court must delermins that the propossd Seftiement Agresment ls Talr, reasonable and adequaie, and it detenvination ls made upon 4 record daveloped al a
heasing on the faimess of the proposed seitiement. This hearing |s schaduled for January, 10, 1ma1mm-mwcwmmmen Q. Elilson, 4th Floor,
333 West 4th Street, Tulsa, Oklahoma 74102 nm-mum.mmmmmmummwhm a range of reagonablenass
\hat justifios sending Clase Members nolice of the proposed Selllement Agresment and hokiing a formal hearirigron the merils of the proposed Settement Agraament.

Any Class Member may appear ot the hearing and show cause, um.mmoummmmum-w.mmbmm adequate, You nead not
appurallehonﬁngunlmyouobhelthpmpoMSomummmm '

No person will ba heard at the hearing unless, on of prior 1o January 5, i(m.wmmndiuoofmmuw.suﬂrngroundslorobimn of other statement
of position, kogether with il supporting papers and briets, are delivered to: .

Otasco Employees’ Retirement Truat Litigalion, /o Richard M. Laneranos, Coun Clark
United States District Court lor the Northem District of Oldaisoma
4411 U.S. Courthouse, 333 West 4th Street, Tulss, Ollahciem 74103

Failure 'o timely fie writtan objections shall constitute 8 walver of any cbjections and shal forecioss the ralsing of the objection (o the proposed Setioment Agreament.
CONSEQUENCES OF SETTLEMENT CLASS

lfyouoomewimlnmedellnilbnofmecmmlnmmhmhm.ywwﬂ sutomatically beoome K Matnber unless you opt out of the Class. A Class
Mambefoptao\norme(:hubyﬁlinganabwumobooxcbdadlmmlmchu.dlmm.lnummmmld\oblhrarmininghlmumoubd-
inulooptcutoiu-:wcm.Enlmdsoluhuoomincomnquemu.mdywmudvludwdemwhmmmOmy.Somolmoeonsoqu-mu
are discussad bekow, .

A.ucmuMunber,youwillbereprosemedbymeanomewwunqmbﬁddmmw.mmmmwnmmrmhammmmwby
maiung;Nommwmmmchmumcwﬂummummmmm. '

lfyouoloc‘lmoptuuofmam.mnDohndlm;maylnnullhaswmwmmmmmmmm»mnmmnunnd.tmwupmm
bmpmmmsmmomm.wcuummnmnnom.mmmmydhpum .

nacmmnm:.youwllbcboundbymyiudgmwlorumomnlofhmmmlumuwowdmdbmmucﬂm.ywwww
patehadisldbuﬂnnoftmnduul-montpromdl.Ifyouolocttohcmmmcw.mﬂ-w-uMWNMIumwhmepmpcudm-
Mmemwtun.dhmmmyouwuuummodm.umy.youmyhnvugalnnnuwmlmmummtmmmmeclm.youwmmmm
in the settiement fund, This sattiemant will result In 8 payment to mumouendnwmﬁmhwmemdmuAMdommﬂwnqcom. In: determin-
ing whethar you want to be excluded from the Class, wummwmunmhwmmﬁMmWWMWIMM tequire considerstion.

11youwish1obeammberoiwcmuhuiame,youneoddnmhmﬁmhu. |1nhmammmmnmmmm-cuu.youwmmmuy
be in the Class. I1youwi;mobauck;dedirnmmocm,yoummlwnplmﬂm‘ﬂmloboE;maﬂubnnnmdmﬂoﬂoamdralumnmmemuwlnq
address so that il ls actually received on or before January 5, 1994, .

Otasco Employees’ Ratirement Trust Litigation
oo Richard M. Lawrence, Court Clerk
United States District Count for the Northam Disiricl of Cldehome
4411 .8 Couthouse, 333 West 4ih Streel, Tulss, Ohishoma 74103

Please allow sutficient time for mall delivery of anything sent 1o the abave address. Tha sender bears the WM for any deley in delivery and non-delivery,

NOTICE T ATTORNEYS OF REGORR
Copies of all documents filed with the Clerk of the Court should be sant to the following counsel of record:

Jossph R, Fards, Gray M. Strickland, Jacouaiing O. Hagiund,
FELDMAN, HALL, FRANDEN, WOODARD & FARAIS
525 South Maln Street, Sulte 1400
Tulss, Oldahoma 74103

Rueben Davis, R. Tom Hille,
BOONE, SMITH, DAVIS, HURST & DICKMAN
500 ONEOK Plaza

Pator B. Bradford, Timothy J. Bomholf
DAUGHERTY, BRADFORD, HAUGHT & TOMPKING
Suils 500, 204 North Fobinscn Avenug
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHCMA

DAVID WILLIAMS,
Petitioner,
vVS. No. 93-C-733-E

MICHEAL CARR, et al.,

Nl gt Vg gt gt Nagult St Nl St

Respondent.

Rich: . - _
ORDER ek bas L Sler
Heia] T e SHYRT .
Before the Court are Petitioner's application for a WEDTE of

habeas corpus pursuant to 28 U.S8.C. § 2254, Respondent's motion to
dismiss for failure to exhaust administrative remedies,
Petitioner's response, Respondent's Rule &5 response, and
Petitioner's reply.

Petitioner is currently incarcerated pursuant to the judgment
and sentence entered in the ﬁistrict Court of Creek County, Case
No. CRF-87-4. ©On August 2, 1993, Petitioner filed this instant
petition raising constitutional challenges to the 1988 amendments
to Okla. Stat. tit. 57, §§ 138 and 224 (Supp. 1988) (the earned-
time-credit statute). Petitioner asserted (1) that the amended

version of sections 138 and 224 was an ex post facto law; (2) that

the amended version of section 138 which deleted the opportunity to
earn credits for blood donations was an ex post facto law; (3) that
the benefits of the preWamaﬁded version of section 224 were
available to a selected number of inmates; and (4) that Petitioner
was entitled to credits under both the pre-amended and the amended
versions of the earned-time-credit statute. Petitioner sought the

maximum benefits of the pre-amended version of section 224 and "all



additional credits he ha[d] thus far accumulated under 57 O.S.
(1991) § 138," the amended version.

On December 21, 1993, Respondent abandoned his motion to
dismiss the petition for failure to exhaust state remedies.

[Docket #8.]

I. BACKGROUND

A. Statutory Provisions

At the time of Petitioner's convictions, the DOC awarded each
inmate credits according to the type of job or activity he was
engaged in. Every inmate who wafked or attended school earned one-
credit day for each day he engaged in such activity. Okla. Stat.
tit. 57, & 138(A) (Supp. 1985). Every inmate who worked for the
Oklahoma State Industries, Private Prison Industries, or
Agricultural Production or lantisfactorily participated in a
vocational training program earned two-credit days for each day he
engaged in such activity. Id. § 138(B). Every inmate who instead
worked for a state, county, a# municipality earned three-credit
days for each day he worked. Okia. Stat. tit. 57, § 224(A) (1981).

In addition to these eafned time credits, an inmate was
entitled to a deduction of twenty days for each pint of blood he
donated to the American Red Cross or to any approved agency or
hospital. Okla. Stat. tit. &7, § 138(B) (1981). However, no
inmate could receive credit for more than four donations in any
twelve-month period. Id. The gtatute further provided that blood-

time credits could not be revoked by the Department of Corrections



or any of its delegated authorities. Id.

Effective November 1, 1988, the Oklahoma Legislature amended
section 138 so that "[e]lvery inmate . . . shall have their term of
imprisonment reduced monthly, based upon" the assignment to one of
four class levels. Okla. Stat. tit. 57, § 138(A) (Supp. 1988).
Under this system, possible.@redits range from zero per month
(Class 1) to 44 per month (Clasé 4). Id. s 138(C)(2). Educational
achievement and completion of départmentally approved programs also
entitle an inmate to earn credits, but in no case more than ninety
credits per calendar year. lﬁ; § 138(F). Section 224, amended at
the same time, also displaces.the set credits for work assignments
with a state, county, or munﬁcipality, and instead, references
section 138 for calculations.aﬁ those credits. Okla. Stat. tit.
57, § 224(A) (Supp. 1988). Th& 1988 amendments further provided
that as of November 1, 1988[J“a11 inmates currently under the
custody of the Department dfﬂ Corrections shall receive their
assignments and all credits_ from that date forward shall be

calculated pursuant to this act." Id. § 138(H) (Supp. 1988}.

B. case_Law and DOC's Responge

In Ekstrand v. State, 79I P.2d 92, 95 (Okla. Crim. App. 1990),

abrogated on other grounds, don v. Evans, 861 P.2d 311 (Okla.

Crim. App. 1993), the Oklahg Court of Criminal Appeals found

that:

[A]fter a comparison of the statutes, before and after
the amendment, it is obvigus that 57 0.S. Supp. 1988, §§
138 and 224 are disadvant@igeous to petitioner and other
similarly situated prisoners. On its face, the amended

._3



statute adds requirementg and reduces the number of

monthly earned credits available to an inmate who abides

by prison rules and adeguately performs his or her

assigned tasks. By definition, this reduction lengthens

the period that someone in petitioner's position must

spend in prison. Thus, the amended statute constricts an

inmate's opportunity to earn early release, and thereby
makes more onerous the punishment for crimes committed
before its enactment. This result simply runs afoul of

the prohibition against ex post facto laws.

The court then held that inmaﬁés "who are disadvantaged by the
amended statute, shall be entitled to the credits allotted under
the statute effective on the date their crime was committed.™ Id.

State ex. rel. Maynard v. Page, 798 P.2d 628, 629 (Okla.
Crim. 1990), the Oklahoma Court of Criminal Appeals clarified its
holding in Ekstrand by stating that an inmate was not entitled to
benefits under both the original (1981) and amended (1988)
statutes, but was entitled Gﬁiy to credits allotted under the
statute effective on the date the crime was committed.

Following the Ekstrand ﬂopinion, the DOC implemented a
procedﬁre whereby all inmatesfr@ceived credits on a monthly basis
under the amended wversion. If an inmate believed he had been
disadvantaged by application of the credit under the amended
version, he could apply for the additional credits he would have
received under the old versiorn., The DOC, however, did not award
the pre-1988 credits until 'ﬁhirty days before discharge, and
required the inmates to keep tﬁﬁck of their pre-1988 credits. The
DOC had apparently misintetpréﬁﬁﬂ the Ekstrand holding to mean that

a sentence could not be reduce@fby the pre-November 1, 1988 credits

until the prisoner was entitli;fto immediate discharge.
In April 1993, the Eastern District of Oklahoma held that the

4



amended version of sections 138 and 224 was ex post facto as

applied to inmates whose crimes were committed before November 1,
1988, and thus, that inmates with pre-1988 crimes were entitled to
credits only under the pre-1988 statute. The court held that the
amended version was so dissimil@r to the pre-existing statute that
the statutes could not be compared. The court further held that it
was not clear that the Oklahﬁﬁa legislature had intended to make
available credits under the aménded version to inmates whose crimes
were committed before November 1, 1988. Lastly, the Court held
that the DOC should prpvide each inmate a monthly computation of
the pre-November 1, 1988 creditﬁg Scales v. Reynolds, CIV-90-369-S
and CIV-90-375-5, Order (adopﬁihg Report and Recommendation) (E.D.
Okla. Apr. 7, 1993).

Following the Scales Gﬁinion, the DOC developed a new
procedure for the monthly gomparison and award of credits.
Although all inmates still receive credits under the amended-credit
statute, the DOC now makes a ﬁnnth—end comparison of the number of
credits an inmate (who is inc&rcerated for a crime pre-dating the
1988 amendment) received under the amended statute and the number

of credits he would have received under the pre-amended statute.

If the credits under the pre-ame déd statute exceed those under the
amended statute, the inmate'séﬁéutence is reduced according to the
number of credits under the | ~amended statute for that month.
If, on the other hand, the ¢r s under the amended statute exceed
those under the pre-amended ‘@tatute, the inmate's sentence is

reduced according to the number of credits under the amended



statute for that month. The'DGC then provides each inmate a
monthly print-out showing the total credits received.'

II. DIBCUSSION
A. Work Credits
In his first two grounds fﬁr relief, Petitioner contends that

the amended version of sections 138 and 224 is ex post facto as

applied to him, and thus, that the DOC should calculate his earned-

time credits under the pre-améf' d version of sections 138 and 224.

Respondent submits that:qhder the new procedure Petitioner
cannot be disadvantaged, and ﬁﬁ#s, cannot be subject of an ex post
facto violation. If the crediﬁﬁ under the old system exceed those
under the new system, the Pé;itioner's sentence is reduced in
accordance with the number of éﬁa&its received under the old system
for that month. If, on thef@ther hand, credits under the new
system are more advantageous, ﬁﬁa new system is applied that month.

A statute is not appliediin violation of the ex post facto

clause as long as it does not disadvantage an individual. Devine

v. New Mexico Dept. of Cor

, 866 F.2d 339, 341 (10th Cir.
1989) (for a law to be ex it must be retrospective, and
it must disadvantage the offaﬁiﬁr affected by it). As noted above,

the DOC has implemented a pPocedure whereby the Petitioner's

circumstances are evaluated on a monthly basis, and the Petitioner

'To implement this new pelicy, the DOC made a lump sum award
in August 1993, of those cre which prior to that date had been
carried on DOC's records but | not yet been awarded to eligible
inmates pursuant to DOC's prewvious policy.

6



receives credits under the most advantageous version. Thus under
the new procedure, it is impossible that the Petitioner will be
disadvantaged, and therefore, iﬁ-is equally impossible that he will
be the subject of an ex gos;-@ggto violation. Accordingly, the
Court concludes the Petitionéf;is not entitled to relief on his

first two grounds.

B. Blood Credits

In his third ground for,ﬂ@lief, Petitioner asserts that the

amended version of section 138 which deletes the opportunity to

earn credits for blood donatioﬁg,is an ex post facto alteration of
the length of his imprisonmeﬂ#. In the alternative, Petitioner
asserts that the pre-amended sﬁﬁtute created a liberty interest in
the opportunity to earn credigémfor blood donations.

"IA] state creates a prdﬁécted liberty interest by placing
substantive limitations on official discretion." Olim V.

Wakinekona, 461 U.S. 238, 249 (1983). "[A]n individual claiming a

protected [liberty] interest ‘must have a legitimate claim of

entitlement to it." EKentuchy | *t+ of Corrections v. Thompson, 490

U.S. 454, 459 (1989). An abstract desire or unilateral hope does

not establish a protected interest. Id.

Even if the statutory diregtive-~that a "prisoner . . . shall

be entitled" to reduce his ence by donating blood--created a

liberty interest and required  DOC to establish a blood donation

program, see Hewit v. Helms, 48% U.S. 460, 469 (1983) (statutory

"language of an unmistakably’ﬁ  atory character" creates a liberty



interest), Petitioner should not be allowed to donate blood for the
purpose of earning credits if:ﬁhere is no need or request for it.

See Raso v. Moran, 551 F.Supp. 294, 298-299 (D.R.I. 1982) (although

state statute permitting priséﬁ#fs to donate blood in exchange for
reductions of their sentencea$¢reated a liberty interest, it was
possible that inmates would néﬁibe able to give blood if there was
no need for it). Accordingly,f?etitioner would not be entitled to
relief, even if he had a libéﬁty'interest in earning credits by
donating blood. N

Nor would Petitioner be éﬁﬁitled to relief on the basis of the

ex post facto clause. Petitidﬁér does not dispute that he was not
allowed to earn credits by -&bnating blood prior to the 1988
amendments due to the lack of approved agencies or hospitals who
were willing to take prisonéﬂé' donated blood. Therefore, the
deletion of the blood donati@n program has not disadvantaged

Petitioner under the ex post facto clause.

C. Availability of Benefitg'gnger Pre-amended Version of § 224

ion, Petitioner contends that the

In ground four of his p

benefits of the pre-amended véf¥sion of section 224 were available

to a selected number of inmateﬁﬁin vicolation of federal due process

and equal protection. He #lleges that the availability and

the geographic location of the

assignment to work depended

prison and the "subjective whi of [the] individual case managers

or other administrative suppo _étaff.“ In substance, Petitioner

argues that he could have earned three-credit days for doing the



exact same work if he had been assigned to work with a state,
county, or municipality. Petitioner, thus, requests three-credit
days for each day he worked rq@ardless of whether he worked under
section 138(A), 138(B), or 224(A).

Petitioner does not have a constitutional right in prison
employment, and he has failed to demonstrate that he has any
cognizable interest under st&te law or prison regulation. See

Ingram v. Papalia, 804 F.2d 59%, 596~97 (10th Cir. 1986). 1In any

case, the classification and work assignments of prisoners are
matters of prison administration within the discretion of prison

administrators, and beyond reach of the Due Process and Equal

Protection Clauses. See Al;;ﬁgf v. E.L. Paderick, 569 F.2d 812,
813 (4th Cir.), cert. denied, 435 U.S. 1009 (1978) (classification
and work assignments were within discretion of prison

administrators beyond reach of Due Process Clause); see alsg Gibson

v. McEvers, 631 F.2d 95, 98 (7tﬁ Cir. 1980) (prisoners do not have

liberty or property interest in maintaining a certain prison job};

Bryan v. Werner, 516 F.2d 233, 240 (3rd Cir. 1975) (same). But see
Dupont v. Saunders, 800 F.2d 8, 10 (1st Cir. 1986) (priscners do

not have a property interest 4h obtaining or maintaining prison

jobs, unless state laws ©¥ regulations show otherwise).

Additionally, Petitioner has fiot alleged that prison officials

discriminated against him ori.the basis of his age, race, or

handicap, in choosing whether assign him a job or in choosing

what job to assign him. See ¥ s v. Meese, 926 F.2d 994, 998

(10th Cir. 1991) (prison officials cannot discriminate on the basis



of age, race, or handicap, in deciding whether to assign prisoner
to a job or in deciding which job to assign him). Accordingly,
Petitioner is not entitled to earn three-credit days for each day

he worked.

D. Dual Credits

Lastly, Petitioner argues he is entitled to credits under both
the pre-amended and the amended versions of the earned-time-credit
statute because "the additicnalrobligations imposed on him by the
1988 amendment create a liberty interest in the additional earned
credits under that amendment.¥

The Court disagrees. In Maynard v. Page, 798 P.2d at 629, the

Oklahoma Court of Criminal Apﬁeals expressly held that an inmate
was entitled to earn credits under either the pre-amended or the
amended earned-time-credit statute. The plain language of the
amended version of section 138 further shows that the legislature
did not intend inmates to earn credits under both the pre-amended
and the amended version of tha_aarned—timewcredit statute. Okla.

Stat. tit. 57, § 138(A) & (H) (1988). See Weaver v. Graham, 450

U.S. 24, 38-39 (1981) (Rehnquist, J. concurring).

Petitioner's contention that he is entitled to additional
credits under the amended statute for maintaining a clean cell,
personal hygiene, and good conduct is frivolous. While the ex post
facto portions of new laws ﬁhouhi be void, and any severable
provisions which are not g;g'g ost facto may still be applied,

Weaver, 450 U.S. at 36-37 n.22, the Court here has concluded that
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the amended statute, as presently applied by the DOC, does not

raise ex post facto concerns. $See also Kelly v, Evans, CIV-92-698-

¢, Order (adopting Report and Recommendation) (W. D. Okla. Oct. 18,

1993) (holding that the ex ;pggt facto clause simply protects
Petitioner from the retroactive application of the 1988 amendments
when such application would ﬁé-disadvantageous to him, and that
nothing in the ex post facto prohibition entitles Petiticner to
earn credits under both versions of the statute). In any case, the
Court notes that the pre—amend@d statute indirectly required good
conduct as it was entitled ™credits for good conduct, blood
donations, training program participation, etc." Okla. Stat. tit.
57, § 138 (Supp. 1985). Accordingly, Petitioner is not entitled to

dual credits.

III. CONCLUSION
ACCORDINGLY, IT IS HEREB?_ORDERED that:
(1) Respondent's motion to dismiss for failure to exhaust
state remedies [dockéf #3] is moot.

(2) The petition for a writ of habeas _corpus is denied.

IT IS SO ORDERED THIS ;a!day of 1994.

J

s Bt

'{#@Mﬂsﬁé. ELLISON, Chief Judge
'UNITED STATES DISTRICT COURT
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