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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

CATHY MAY, Individually and as
Administratrix of the Estate of
Timothy L. May, Deceased, and

as Parent and Next of Kin to
ERIN L. MAY, CAROLINE E. MAY,

and LUKE J. MAY, Minor Children,
Individually, and JESSE and
SHANDA WORSHAM, Husband and Wife,

FILE

AUC 8§ n 1993

Richard M,
ichard M. Lawmnga Clerk
HDRIHRND SIRICT OF DKLAHOM

Case No. 92-C-859-B /

Plaintiffs,
vs.

NATIONAL UNION FIRE INSURANCE
COMPANY OF PITTSBURGH,
PENNSYLVANIA, and NATIONWIDE
MUTUAL INSURANCE COMPANY,.

N N Ve St Wt Vgt Nt Napth Vst Vst Vit Nt Nl Nt N Vst Vgl S St

Defendants.

J UDGMENT

In accord with the Order filed this date sustaining the
Defendant Nationwide's Moticn for Summary Judgment, the Court
hereby enters judgment in faver of the Defendant, Nationwide Mutual
Insurance Company, and against the Plaintiffs, Cathy May, Erin L.
May, Caroline E. May, and Luke J. May. These Plaintiffs shall take
nothing of their claim. Costs are assessed against Plaintiffs
Cathy May, Erin L. May, Caroline E. May, and Luke J. May, if timely
applied for under Local Rule 6. The parties are to pay their own
respective attorney's fees.

Dated, this 30th day of August, 1993.

S ‘f{R%f%7

THOMAS R. BRETT “
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA
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CATHY MAY, Individually and as
Administratrix of the Estate of
Timothy L. May, Deceased, and

as Parent and Next of Kin to
ERIN L. MAY, CAROLINE E. MAY,

and LUKE J. MAY, Minor cCchildren,
Individually, and JESSE and
SHANDA WORSHAM, Husband and Wife,

Plaintiffs,

vs. Case No. 92-C-859-B J/
NATIONAL UNION FIRE INSURANCE
COMPANY OF PITTSBURGH,
PENNSYLVANIA, and NATIONWIDE
MUTUAL INSURANCE COMPANY,
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Defendants.

ORDER

Now before the Court for consideration is Defendant Nationwide
Insurance Company's Motion for Summary Judgment (Docket #13) filed
June 25, 1993, and Plaintiff cathy May's Cross-Motion for Summary
Judgment (Docket #14) filed July 9, 1993.

This action arises from an automobile accident on September
13, 1991, in which Cathy May's husband, Tim May, died. Neither
Cathy May ("May") nor any of the minor children she represents in
this action was present at the time of the accident or sustained
any bodily injuries. At the time of the accident, Plaintiff's
husband had a policy of insurance with Nationwide Mutual Insurance
Company ("Nationwide"), providing uninsured motorist coverage.
Pursuant to this policy, Nationwide paid May $200,000.00, which it

contends is the limit of the policy for accidents in which only one




person suffered bodily injury. May asserts that the limit of the
policy for this accident is $600,000.00 and that she is entitled to
this amount (less the $200,000.00 she has already received). The
undisputed facts in this matter are as follows:

1. At the time of the collision and Tim May's death, the Mays
had in force and effect an automobile insurance policy issued by
Nationwide known as the Century II Auto Policy ("the Policy"),
inclusive of amendments and endorsements affording protection
against losses occasioned by uninsured/underinsured drivers.
(Exhibit "A" to Nationwide's Motion for Summary Judgment).

2. The Policy afforded uninsured/underinsured motorist
coverage in the amounts of $100,000 per person and $300,000 per
occurrence for each of the two cars covered by the policy. (Exhibit
"B" to Nationwide's Motion for Summary Judgment).

3. The uninsured/underinsured motorist coverage afforded by
the policy was contained in Endorsement 1664B to the policy.
(Exhibit "C" to Nationwide's Motion for Summary Judgment).

4. Endorsement 1664B under a section entitled "“LIMITS OF
PAYMENT" provides as follows:

AMOUNTS PAYABLE FOR UNINSURED MOTORISTS LOSBSES
Oour obligation  to pay uninsured motorists
losses is limited to amounts per person and
per occurrence stated in the attached

Declarations. The following conditions apply

to these limits:

1. Bodily injury 1limits shown for any one
person, multiplied by the number of
premiums shown, are for all legal
damages, including care or 1loss of
services, claimed by anyone for bodily
injury to one person as a result of one

occurrence. Subject to this limit for any
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one person, the total 1limit of our
liability shown for each occurrence,
multiplied by the number of premiums
shown, is for all damages, including care
and loss of services, due to bodily
injury to two or more persons in any one
occurrence.
2. The insuring of more than one person or
the number of claims made under this
policy does not increase our Uninsured
Motorists payment limits.
5. Each of the survivors, Cathy, Erin, Carocline and Luke, are
named insureds under the policy.
6. Nationwide has paid the Mays $200,000.00.
7. Plaintiff's decedent was the only insured suffering "bodily
injury" as defined in the policy.
8. The claims made by the Mays for their loss of spousal and
parental consortium are derivative claims.

The gtandard of Fed.R.Civ.P. 56
Motion for Summary Judgment

Summary judgment pursuant to Fed.R.Civ.P. 56 is appropriate
where "there is no genuine issue as to any material fact and that
the moving party is entitled to judgment as a matter of law."
Celotex Corp. v. Catrett, 477 U.S. 317, 106 S.Ct. 2548, 91 L.Ed.2d

265, 274 (1986); Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 106
S5.Ct. 2505, 91 L.Ed.2d 202 (1986); Windon Third ©il and Gas v.

Federal Deposit Insurance_ Corporation, 805 F.2d 342 (10th Cir.
1986). In Celotex, 477 U.S. at 317 (1986), it is stated:

"The plain language of Rule 56 (c) mandates
the entry of summary judgment, after adequate
time for discovery and upon motion, against a
party who fails to make a showing sufficient
to establish the existence of an element
essential to that party's case, and on which
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that party will bear the burden of proof at
trial."

To survive a motion for summary judgment, nonmovant "must establish
that there is a genuine issue of material facts..." Nonmovant
"must do more than simply show that there is some metaphysical
doubt as to the material facts." Matsushita v. Zenith, 475 U.S.
574, 585 (198e6).

Analysis and Authorities

The parties agree that the Plaintiffs'' claims rest solely on
the interpretation of the Limit of Payment provision in the subject
uninsured motorist policy. The Plaintiffs contend the Policy
provides $400,000 in "per person" coverage and alsc that each of
the plaintiffs is entitled to separate "per person" coverage,
limited only by the combined "per occurrence" limits of $600,000
under the policy. Nationwide argues that a total uninsured motorist
limit of $200,000 is available to compensate Plaintiff and all
other claimants for direct and derivative losses suffered as a
result of the death of Tim May.

The Oklahoma Supreme Court recently reiterated the standard to
be applied in actions contesting the interpretation of insurance
contracts:

Insurance contracts are contracts of adhesion.

If susceptible of two constructions, the
contract will be interpreted most favorably to

1 Although Jesse and Shanda Worsham are also named Plaintiffs
in this action, they were not insured under the Nationwide policy
and make no claims against Nationwide. For the purposes of this
Order, "Plaintiffs" refers to Cathy T. May, individually and in her
representative capacity, Erin L. May, Caroline E. May, and Luke J.
May.




the insured and against the insurance carrier.
If the contractual language is ambiguous as to
which 1limit applies for consortium claims,
then the peolicy must be construed in favor of
the insured. However, a policy is ambiguous
only if it is susceptible to two
interpretations. If the language is
unambiguous, it is construed in its "plain and
ordinary sense."

Littlefield v. State Farm Fire and Casualty Company, 64 OBAJ 2335,
2337 (July 24, 1993) (citations omitted).

a. Limit Of "Per Person" Coverage

It is undisputed that the Policy provided uninsured/
underinsured motorist coverage in the amount of $100,000 per person
and $300,000 per occurrence for each of the Mays' two cars.
Plaintiff contends that the language of the "Limit of Payment"
provision provides that the two $100,000 per person limits (one for
each car) should be added together and that this combined amount
($200,000) should be multiplied by the number of premiums shown
(two) to reach the total limit of the per person coverage.

Plaintiff relies on the first sentence of paragraph 1 which
states that the "bodily injury limits shown for any one person,
multiplied by the number of premiums shown, are for all 1legal
damages...." Plaintiff asserts that the use of the plural "limits"
rather than the singular "limit" in this sentence requires that the
per person limit on each car ke added together prior to multiplying
by the number of premiums.

This interpretation of the policy language is simply not
reasonable. Oklahoma has adopted the concept of "stacking"
uninsured/underinsured motorist c¢overage based on the number of
premiums paid. Richardson v. Allstate Insurance Company, 619 P.2d
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594 (Okla. 1980). The "Linits Of Payment" provision clearly
incorporates this concept and provides that the per person limits
of $100,000 are to be multiplied by the number of premiums. The
resulting amount of $200,000 is the limit of Nationwide's per
person coverage. Plaintiffs' creative interpretation and use of
the word "limits™ would result in "double stacking" or coverége
four times the $100,000 per person limit, despite the fact only two
premiums were paid. The Court concludes the Policy is not ambiguous
as to the limit of the per person coverage and that Plaintiffs®
double stacking approach cannot be supported by a plain reading of
the Policy. For these reasons, the Court concludes the "stacked"
per person limit under the Policy is $200,000.

b. Number Of Persons Entitled to "Per Person" Coverage

Plaintiffs contend the Policy provides separate per person
coverage to Cathy May, Erin May, Luke May and Caroline May, up to
the combined “per occurrence" limit of $600,000. Plaintiffs do not
assert that they suffered bodily injury as defined by the policy,
but instead contend each Plaintiff has a derivative claim and is
entitled to a separate $200,000 ‘“per person" recovery.
Alternatively, Plaintiffs argue the policy is ambiguous and such
ambiguity should be resolved in their favor.

Nationwide asserts that $200,000 is the total limit of its
liability under the subject Policy for all claims arising from the
accident in which Tim May was killed. Nationwide contends all of
the Plaintiffs' derivative claims are subject to one per person

limit of $200,000, which has already been paid in settlement to




Cathy May.

The issue for this Court is whether the Nationwide Policy is
susceptible to an interpretation which permits multiple "per
person" recoveries when only one insured suffered bodily injury in
the accident. The Court concludes it is not.

The Court concludes the policy is not ambiguous and that
Plaintiffs are only entitled to one per person "stacked" limit of
$200,000. The Policy limits Nationwide's liability based on the
number of insureds suffering bodily injury in the accident.
Although poorly drafted,? the "Limits of Payment" provision lends
itself to only one reasonable interpretation -- i.e., Nationwide's
liability is limited to one "“per person" limit for each insured
suffering bodily injury in the accident, subject to the "per
occurrence" cap. The "per person" bodily injury limits are the
extent of Nationwide's liability "for all legal damages, including
care or loss of services, claimed by anyone" as a result of the

bodily injury suffered by that one individual.’ The ‘"per

2 plaintiff correctly points out that the pertinent provisions
of the policy could have been made much clearer through any number
of minor changes to the language used.  However, an “awkward"
wordlng does not necessarily make a provision ambiguous. A policy
is only ambiguous if susceptible to two interpretations, and such
is not the case here.

3 In Littlefield, the Oklahoma Supreme Court stated:

Where a policy states that "each person"
limits apply for all damages due to bodily
injury, then all damages that anyone may have
because of that injury are included under that
limit. The word "all" is "one of the 1least
ambiguous in the English language [leaving] no
room for uncertainty."
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occurrence" 1limits only become applicable when "two or more"
insureds suffer bodily injury.

It is undisputed in this case that only one insured, Tim May,
suffered bodily injury. Therefore, Nationwide's 1liability is
limited to one "stacked"™ per person limit of $200,000 for "wall"
legal damages claimed by anyone as a result of Tim May's death. It
is undisputed that Nationwide has already paid $200,000 to Cathy
May as a result of the accident and therefore has no further
liability under the uninsured/underinsured provision of the policy.

For the reasons set forth above, the Court concludes
Nationwide's Motion for Summary Judgment (Docket #13) should be and
is hereby GRANTED and Plaintiff's Cross Motion for Summary Judgment
(Docket #14) should be and is hereby DENIED.

IT IS SO ORDERED THIS __ 322,/“ ¥ OF AUGUST, 1993.

THOMAS R. BR%TT ;

UNITED STATES DISTRICT JUDGE

Littlefield v. State Farm Fire and Casualty Company, 64 OBAJ 2335,
2337 (July 24, 1993) (citations omitted).
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IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA Abﬁ?g
’%mmv O )
80pS. D/gLaw
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(7 or SOURS%
Qmw T
No. 92-C-761-B ma

RICKY O'BRIEN,
Plaintiff,

vs.

GARY MAYNARD, et al.,
Defendants.

T Tt Nt ot N Nt S

ORDER

Plaintiff filed a civil rights action pursuant to 42 U.S.C. §
1983. Defendants have filed a motion to dismiss pursuant to Fed. R.
Civ. P. 12(b) (6) for failure to state a claim upon which relief can
be granted. However, the court finds that Plaintiff's allegations
do state a first amendment claim.

In addition, Defendants' motion to dismiss relies in part on
matters outside the pleadings. Matters cutside the pleadings cannot
be considered with a motion to dismiss. For all the above reasons,
the court shall deny Defendants' motion to dismiss. Defendants
shall have twenty days to file a motion for summary judgment, or
motion to dismiss/motion for summary judgment, if they so wish. If
Defendants file a motion for summary judgment pursuant to Fed. R.
Civ. P. 56, they should address whether an affidavit alleging
sincere religious relief, such as the one Plaintiff attached to his

complaint, creates a genuine issue of material fact. See Longstreth

v. Mavnard, 961 F.2d 895, 902 (10th Cir. 1992).
IT IS, THEREFORE, HEREBY ORDERED that:
1. Defendants' motion to dismiss is denied without

prejudice;




2. Defendants shall have twenty (20) days to file a
motion for summary judgment, or motion to

dismiss/motion for summary judgment.

DATED this a;z day of CZQ/L/Q? , 1993,

A,

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR THE I L E

NORTHERN DISTRICT OF OKLAHOMA

Ay,
ﬂlc[, G '90 ]OQ
U are uuj
LAYMAN R. BRITTAIN, ) S, Ot Lay,
) Aoy DsiRIoR % /0
Plaintiff(s), ) Tor %%Z‘;rk
) i
V. ) 92-C-0725-B /
)
SECRETARY OF HEALTH AND HUMAN )
SERVICES, )
)
Defendant(s). )
ORDER

The Secretary of Health and Human Services denied Social Security benefits to
Plaintiff Layman R. Brittain and he now appeals. The issue is whethér substantial evidence
supports the Secretary’s decision that Brittain was not disabled because he could berform
"light” work. For the reasons discussed below, the Secretary’s decision is affirmed.

L _Standard of Review

Judicial review of the Secretary’s decision is limited in scope by 42 U.S.C. §
405(g).! The undersigned’s role "on review is to determine whether the Secretary’s
decision is supported by substantial evidence." Campbell v. Bowen, 822 F.2d 1518, 1521
(10th Cir. 1987). The court "may not reweigh the evidence or try the issues de novo or

substitute its judgment for that of the Secretary." Pierre v. Sullivan, 884 F.2d 799, 802 (5th

! Section 405(g) reads, in part: "Any individual, after the final decision of the Secretary made after a hearing to whick he was a party,
irrespective of the amount in controversy, may obtain a review of such decision by a civil action commenced within sixty days after the mailing
1o hitn of notice of such decision or within such further time as the Secretary may alfow...the findings of the Secretary as to any facs, if supported
by substantial evidence, shall be conclusive."




Cir. 1989).2
. Summary of Evidence

On July 20, 1989, the 18-wheel truck driven by Plaintiff Brittain veered off a rain-
slick highway in South Carolina striking a building. The accident injured Brittain’s back
which ultimately led to the filing of an application for Social Security benefits on August
1, 1990.°

Following the wreck, Brittain was taken to a South Carolina hospital where he was
diagnosed with a "compression fracture of L2". Once released from the hospital, Dr. R.W.
Nebergall, a D.O. and one of Brittain’s treating physicians, examined Brittain on at least
eight occasions.

Dr. Nebergall’s first examination took place on August 8, 1989. At that time, Dr.
Nebergall noted that X-rays showed a 50 percent compression fracture in Brittain’s back.
Dr. Nebergall gave Brittain a prescription for "Flexeril" and told him to wear a brace. On
September 1, 1989, Brittain complained of pain. On October 3, 1989, Dr. Nebergall noted
“tenderness over the lumbar spine" but also wrote that Brittain could “ambulate with
minimal limp." On November 7, 1989, Brittain told Dr. Nebergall his pain was
"decreasing.” On November 28, 1989, Dr. Nebergall reported that Brittain was
experiencing "“intermittent pain." On February 28, 1990, Dr. Nebergall stated that Brittain

was not yet "pain-free" although he had experienced "some relief and resolution of his

2 Substansial evidence is “more than a scintlla; it is relevani evidence as a reasonable mind might deern adeguate to support o
conclusion" Jordan v. Heckler, 835 F.2d 1314, 1316 (10th Cir. 1987).

3 The claim was denied initially and on reconsideration. Subsequently, the ALY issued a denial decision on August 26, 1991. Plainsiff
requested a review by the Appeals Council, but that was denied. Then, on August 17, 1992, Plaintiff Brittain filed the instant appeal.
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symptomatology. On April 4, 1990, Dr. Nebergall noted that Brittain would not need
surgery. Then, on September 14, 1990, Dr. Nebergall wrote:

He reports continued intermittent pain. He feels his treatments with Dr.

Sorensen [a physician therapist] have been helpful and would like to see him

again. Range of motion of the lumbar spine is flexion 65 degrees, extension

10 degrees, right side bending 8 degrees, left side bending 20 degrees, right

rotation 25 degrees, left rotation 15 degrees. I believe that Laymon [Brittain]

would benefit from continued treatments with Dr. Sorensen.

On March 26, 1990, Dr. Armen Marouk, D.O., also examined Brittain. Dr. Marouk
diagnosed Brittain with an L2 compression fracture, but did not see a need for surgery.
In addition, he found that Brittain could "heel and toe without difficulty" and was able to
perform a full squat. Dr. Marouk did note that Brittain’s forward bending is limited.

On July 10, 1990, Dr. J.M. Bazih, M.D., also examined Brittain. Dr. Bazih
diagnosed Brittain with a "healed burst fracture L-2 vertebral body." He also wrote that
Brittain had a total impairment of 18 percent, but noted "the only treatment that Mr.
Brittain needs...will be intermittent use of a lumbosacral corset or brace [and ] occasional
use of nonsteroidal anti-inflammatory medications."

On July 31, 1991, Brittain testified at a hearing before the Administrative Law Judge
("ALJ"), asserting that he has constant pain.® He said that he can sit no longer than 30
minutes and has problems lying down “for any length of time." /4. at 48. He also testified

that he had difficulty standing. Jd. He also said he can walk a mile a day. Id, at 52.

Brittain also told the ALJ he quit wearing a back brace. Id. ar 55,

4Britta£n explained his pain: "I guess it starts originally from the back and then it works down into the hips and then sometimes it'll come
on up clean in my shoulders and then basically this vight arm ond hand, bue the pain ain't so much in the arms and shoulders as it is back
here in my back. Istill have numbness. It goes to sleep, my ann and my hand and then the pain will go down into my hip and then when it
ain't huriing why then it goes rumb to my knee on my right side." Id at 47,
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Following the hearing, the ALJ found that Brittain, despite his back injury, was not
disabled. The ALJ first concluded that Brittain could not retumn to work in his past jobs
as truck driver, loader operator or oil field pulling unit operator. The ALJ next wrote that,
while Brittain did suffer back pain, he still could perform a "full range of light work."
Furthermore, the ALJ found Brittain’s testimony “frank and sincere only to the extent that
it is reconciled with his ability" to perform light work.

1. Yegal Analysis

When deciding a claim for benefits under the Social Security Act, the ALJ must use
the following five-step evaluation: (1) whether the claimant is currently working; (2)
whether the claimant has a severe impairment; (3) whether the claimant’s impairment
meets an impairment listed in appendix 1 of the relevant regulation;® (4) whether the
impairment precludes the claimant from doing his past relevant work; and (5) whether the
impairment precludes the claimant from doing any work. 20 C.F.R. § 404.1 520(b)-(f) (1991).
Once the Secretary finds the claimant either disabled or nondisabled at any step, the review
ends. Gossett v. Bowen, 862 F.2d 802, 805 (10th Cir. 1988).

In the instant case, the issue is whether substantial evidence supports the ALJs
finding. The ALJ reached step 5 of the foregoing evaluation and found that Brittain was
capable of light work. Brittain challenges such a finding. He argues that the medical
evidence, coupled with his testimony, "is persuasive that Plaintiff cannot do the full range
of light work because of pain and its effects upon his ability to perform the amount of

standing and walking required of a person fully able to do light work." Plaintiff’s Brief at

5 Appendix 1 is a listing of impairments for each separate body system. 20 C.F.R. Pt 404, Subpt. P, App. 1 (1991).

4




page 7.

The first question is whether the ALJ properly applied Luna v. Bowen® when
examining Brittain’s complaints of pain. A court must first determine whether a claimant
has established a pain-producing impairment by objective medical evidence. Second, the
court must decide whether there is a "loose nexus" between the impairment and a
claimant’s subjective allegations of pain. If those two prongs are met, the question
becomes whether, considering all the subjective and objective evidence, a claimant’s pain
is in fact disabling. Luna, 834 F.2d at 163-164.

In the instant case, the ALJ found that Brittain’s back injury established a pain-
producing impairment. The ALJ also found a loose nexus between the impairment and
Plaintiff's subjective allegations of pain. The question here, however, is whether the ALJ
properly followed the next step by examining all evidence. Huston v. Bowen, 838 F.2d
1125 (10th Cir. 1988).7

The ALJ properly analyzed Brittain’s nonmedical and medical evidence. The medical
evidence indicated that Brittain certainly had back pain, but that it was "intermittent" and
could be adequately treated with physical therapy and a back brace. Doctors saw no need
for surgery, and none concluded that Brittain could not work. On the other hand, Brittain’s

testimony, taken in its most favorable light, is simply that he could not do any work

6 834 F.2d 161 (10th Cir. 1987).

7 In Luna, the Tenth Circuit set forth the factors to examine pain: (1) a claimant’s persisient atternpis to find relief for his pain and his
willingness to try any treatment prescribed; (2} regular use of crutches or a cane; (3) regular contact with a doctor; (4) possibility that
psychological disorders combine with physical problems; (5) claimant’s daily activities; and (6) dosage, e¢ffectiveness and side effects of
medication. These factors, however, are not an exhaustive list. Id, at 165. As illustrated on pages 25 to 28 of the Record, the ALJ properly made
the Luna analysis.




because of back pain. The ALJ, as he should do, examined all the evidence, made a
credibility determination regarding Brittain’s testimony and reached a decision. See, Record

at 25, 26 and 27.%

The next question is whether substantial evidence supports the decision that Brittain
could return to a “full range of light werk." Light work

involves lifting no more than twenty (20) pounds at a time with frequent
lifting or carrying of objects weighing up to ten (10) pounds. Even though
the weight lifted may be very little, a job is in this category when it requires
a good deal of walking or standing, or when it involves sitting most of the
time with some pushing or pulling or arm or leg controls. To be considered
capable of performing a full or wide range of light work, you must have the
ability to do substantially all of these activities. If someone can do light
work, we determine that he or she can also do sedentary work, unless there
are additional limiting factors such as loss of fine dexterity or inability to sit
for long periods of time. 20 C.F.R. 404.1567(b).

Substantial evidence does support the ALFs decision that Brittain could perform light
work. First, as the ALJ noted, none of the medical evidence supported Brittain’s contention
that he could not sit for prolonged period of times. Second, there were no physical
restrictions placed on Brittain by any of the doctors examining him. Third, the ALJ also
emphasized the residual functional capacity assessment of Brittain to support his finding.
Wrote the ALJ:

Claimant could...lift 50 pounds and frequently lift and carry up to 25
pounds...Claimant [is] capable of sitting, with normal breaks, for a total of
6 hours in an 8-hour day. They [physicians] further found claimant’s ability
to push and pull, hand and foot controls, unlimited... The [ALJ] notes that the
assessments provided by the staff physician...is compatible with that of a full
range of medium exertional activity. The [ALJ], however, giving claimant
and his testimony every benefit of the doubt, has assessed claimant’s ability
to perform work at the full range of light exertional level. Record ar 26.

8 Sec Brown v. Bowen, 801 F.2d 361,363 (10th Cir. 1986)("The Secretary is entitled to examine the medical record and evaluate a
claimant’s credibility in deiermining whether the claimant suffers from disabling pain.")
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IV. Conclusion

The gist of Brittain’s argument appears to be that, had the ALJ taken all of his
testimony as true, disability benefits would have been awarded. Such an argument
conflicts with the duty of an ALJ to sift through the evidence, make credibility
determinations and evaluate the record then before the Secretary. In this case, the ALJ
took into account Brittain’s testimony, finding some statements to be not credible. Based
in part on that credibility determination, the ALJ found that Brittain’s pain was not
disabling. Furthermore, the ALJ placed great weight on the medical evidence, which
provided little, if any, support for Brittain’s claims of disability. For these reasoris, the
Court AFFIRMS the Secretary’s decision.

SO ORDERED THIS 2 dayof = (tec G , 1993,

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

THE O'BANNON BANKING COMPANY,
and RMP SERVICE GROUP, INC.,

Plaintiffs,
vs. p No. 90-C-987-E
)
ZINKLAHOMA, formerly THE JOHN )
ZINK COMPANY; and KOCH )
ENGINEERING COMPANY, INC.; )
)
Defendants, ) F I L E D
} _
vs. ) AYG 31 1993
; Richard M. Lawrance, Clerk
)
)

U. 8§ DISTRICT COURT
NORTHERN DISTRICT OF DELAHOMA

RMP CONSULTING GROUP, INC.,

Third Party Defendant.

JUDGMENT

This action came on for trial before the Court, and a jury
duly empaneled and sworn, on May 26, 27, 28, June 1 and 2, 1993,
the Honorable James O. Ellison presiding. The issues have been
duly tried and submitted to the jury for deliberations. The jury
returned a verdict in favor of The O'Bannon Banking Company on its
claim under its lease and against Zinklahoma and/or Koch
Engineering Company, Inc. with the issue of the assumption of the
lease obligations by Koch Engineering being reserved as a matter of
law for this Court to decide. Subsequent thereto, this Court
considered numerous briefs submitted by the parties on certain
jesues and entered its ruling concerning such issues on August 17,
1993.

IT IS ORDERED, ADJUDGED, AND DECREED that judgment is hereby

entered in favor of The O'Bannon Banking Company and against Koch




Engineering Company, Inc. in the principal amount of $486,450.00,
with pre-judgment interest thereon at the rate of Chase- Manhattan
prime plus 9% (19% per annum) in the amount of $260,310.16 through
August 30, 1993, for a total amount of $746,760.16. The judgment
shall bear interest at the rate of Chase Manhattan prime plus 9%
(19% per annum). The issue of costs and attorney fees, including
whether such fees are to Le awarded in accordance with the
contractual provision of one-third the amount of judgment, is
reserved for future determination by the court.

ST
ORDERED this /= day of August, 1993.

<

JAM 0. ELLISON, Chief Judge
UNITED STATES DISTRICT COURT
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FOR THE NORTHERN DISTRICT OF OKLAHOMA

Bichard 84,
THE PRUDENTIAL INSURANCE ) U.S.pﬂ
COMPANY OF AMERICA, ) HORTHER DI3
)
Plaintiff, )
)
vs. ) Case No. 93 C 575 E
)
PEARL DAVIS DIXON, and )
LINDA DAVIS, as Personal )
Representative for the )
ESTATE OF VAN E. DAVIS, ) F I L E D
)
Defendants. ) AUG 3171993
Richard M. Lawrenca, Clark
U. 8 DISTRICT COURT
DEFAULT JUDGMENT NORTHERN DISTRICT OF CXLAHOMA

This matter comes before the Court on Plaintiff's
Motion for Judgment, Permanent Injunction, and Attorney’s
Fees, and Plaintiff's Application for Default Judgment.
Plaintiff specifically requested a default judgment against
the defendant, Pearl Davis Dixzon. The record shows that
Pearl Davis Dixon was served with process in this action on
July 13, 1993, by U.S. Marshals Service. Pearl Davis Dixon
did not answer or respond to plaintiff's complaint within
twenty days as required by Fed. R. Civ. P. 12 and is
therefore in default. Plaintiff, having complied with Fed.
R. Civ. P. 55 and Local Court Rule 23, is entitled to and is
hereby granted default judgment against defendant Pearl

bavis Dixon.
8/ JAMES C. ELLISON

UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF OKLAHOMF
ILED

L

THRIFTY RENT-A-CAR SYSTEM,

INC., an Oklahoma AUG'711993
corporation, Hrchard M L
awra
o NORI DISTA) nca,UCigrrk
Plaintiff, “""m”"UOmemmA
vs. No. 921-C-805-E

)
)
)
)
)
)
)
GEORGE W. CARGILL, et al., )
)
)

Defendants.

ADMINTISTRATIVE CLOSING ORDER

The Defendant George W. Cargill having filed .his petition in
bankruptcy and these proceedings being stayed thereby, it is hereby
ordered that the Clerk administratively terminate this action in
his records as to George W. Cargill, without prejudice to the
rights of the parties to reopen the proceedings for good cause
shown for the entry of any stipulation or order, or for any other
purpose required to obtain a final determination of the litigation.

If, within thirty (30) days of a final adjudication of the
bankruptcy proceedings the parties have not reopened for the
purpose of obtaining a final determination herein, this action
shall be deemed dismissed with prejudice.

&
ORDERED this Cg[ ’Zday of August, 1993.

. ELLISON, Chief Judge
STATES DISTRICT COURT
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

BAILEY PETROLEUM CORPORATION,

VS, n No. 91-C-367-E

)

- )
Plaintiff, )
‘ i

!

SCIENTIFIC DRILLING
INTERNATIONAL, INC.,

Defendant,
vSs.

H-B ENERGY CORPORATION,
et al.,

piohare b, Lawien

rer P’

Wi ot LT

Third-Party Defendants.

ADMINISTRATIVE CLOSING ORDER

The Court has been advised by counsel that this action has
been settled as to all.parties, or is in the process of being
settled. Therefore it is not necessary that the action remain upon
the calendar of the Court.

IT IS THEREFORE ORDERED that the Clerk administratively
terminate this action in his records, without prejudice to the
rights of the parties to reopen the proceedings for good cause
shown for the entry of any stipulation, order, judgment, or for any
other purpose required to obtain a final determination of the
litigation. The Court retains complete jurisdiction to vacate this
order and to reopen the action upon cause shown within thirty (30}
days that settlement has not keen completed and further litigation

is necessary.




J'\
ORDERED this o/ ~day of August, 1993.

ELLISON, Chief Judge
UNITED"STATES DISTRICT COURT
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

FILED

AUG 30 1993

ichard M. Lawrence, Clerk
Hﬁ. as{. DISTRICT COURT
NORTHERN DISTRICT OF OKLAHOMA

THE O/BANNON BANKING COMPANY '
Plaintiff,

V.

ZINKLAHOMA, INC., formerly

JOHN ZINK COMPANY, and

THE FIRST NATIONAL BANK IN
DOLTON,

Case No. 90-C-987-E
Defendants,

v.

RMP CONSULTING GROUP, INC.,

Third-Party Defendant
and Third-Party Plaintiff,

V.

RMP SERVICE GROUP, INC., and
KOCH ENGINEERING COMPANY, INC.,

T Nt S Nt Nt Mot St Vs S St St Vot Nt Nt Vgt St Vst Vo St Vs S Vg v vt et Somamtt

Third-Party Defendants.

JUDGMENT ON QUANTUM MERUIT

This action came on for trial before the Court and a jury duly
empaneled and sworn on May 26, 27, 28, June 1 and 2, 1993, the
Honorable James O. Ellison presiding. After presentation of all
evidence by the parties and a motion for directed verdict on behalf
of The O’Bannon Banking Comparyy against Koch Engineering Company,
Inc., the Court determined as a matter of law that plaintiff, The
O’Bannon Banking Company, was entitled to recover on its guantum

meruit claim in the amount of $108,900.00. Subsequent to such

F:\SDCA\PLDS\ZINKJUD2




ruling, Koch filed a Motion for New Trial on O’Bannon’s Quantum
Meruit Claim which was denied by this Court on August 17, 1993.

IT IS THEREFORE ORDERED by the Court that The 0’Bannon Banking
Company have and recover judgment against Koch Engineering Company,
Inc. on O’Bannon’s Quantum Meruit Claim in the amount of
$108,900.00. Prejudgment interest has been denied by this Court,
but such judgment will accrue post-judgment interest at the
applicable legal rate. The issue of attorney fees and cost is
reserved until application has been filed.

DATED this 30th day of August, 1993.

Richard M. Lawrence, Clerk

CLERK OF THE UNITED STATES
DISTRICT COURT, NORTHERN
DISTRICT OF OKLAHOMA

APPROVED AS TO FORM:

4%,///

tuart D. Campbel OBA #11246
HUFFMAN ARRINGT KIHLE GABERINO & DUNN
A Professional Corporation

1000 ONEOK Plaza

100 West Fifth Street
Tulsa, Oklahoma 74103-4219
918/585-8141

Paul White, Esgq.

NEALE, NEWMAN, BRADSHAW & FREEMAN
One Corporate Centre, Suite 1-130
1949 East Sunshine, P 0. Box 10327
Springfield, Mlssourl 65808
417/882-9090

Attorneys for Plaintiff,
The O‘Bannon Banking Company

F:\SDC\PLDS\ZINKJUD2 -2-
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Richard Denny, Esqg. ~
Jim D. Loftis, Esqg.
Jim Menzer, Esq.
Loftis & Menzer, P.C.
301 East Eufaula
Norman, OK 73069

M. Imel, Esq 0 Y
en A. Stecher Esq

Moyers Martin, Santee Imel & Tetrick

320 South Boston, Suite 920
Tulsa, OK 74103

SAND Q%

N. Sueé Allen, Esq.

Tom Loftus, Esqg.

Koch Industrles, Inc.

4111 East 37th Street North
P. 0. Box 2256

Wichita, KS 67201

and

Larry D. Leonard, Esq.
Zarbano, Leonard & Scott
Suite 200

5051 South Lewis Avenue
Tulsa, CK 74105

F:\SDC\PLDS\ZINKJUD2 =3-
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Stuart D. Campbell, Esqg.

HUFFMAN ARRINGTON KIHLE GABERINO & DUNN
1000 COneck Plaza

100 West Fifth Street

Tulsa, Oklahoma 74103-4219
918-585-8141

Paul White

NEALE, NEWMAN, BRADSHAW & FREZMAN
One Corporate Centre, Suite 1-13Q
1949 East Sunshine, P.0O. Box 10327
Springfield, Missouri 65808
417=882-9090

Attorneys for Plaintiff,
The 0 non Banking Company

-

Ji Lof&¥is/ Esqg.
Ji nzer, Kksq.
Loftis & Menzer, P.C.

— 301 East Eufaula {
Norman, Oklahoma 73069 f
405-366=1400 0

Attorneys for RMP Consulting Group, Inc.

N. Sue Allen, Esq.

Tom Loftus, Esq.

Koch Industries, Inc.

4111 East 37th Street North
P. 0. Box 2256

Wichita, Kansas 67201

B, 5 W b R s o

Larry D. Leonard, Esqg.
Zarbano, Leonard & Scott
Suite 200

5051 South Lewis Avenue
Tulsa, Oklahoma 74105

Attorneys for Koch Engineering Company, Inc.
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IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA F I L E D

AUG 3 01993
Rlghara M. Lawrence, Clork

. 8. DISTRICT
%RTHERN DISTRICT OF gﬂ?&lﬁﬂﬁa

LOYAL COKER AND GLADYS COKER,
husband and wife,

Plaintiffs,

Case No. _L~O2~=346—

93 -C-4934-

VS.

ARKANSAS TRANSIT HOMES, INC., a
corporation, and CAPITAL BUYERS,
INC., a corporation

Defendants.

STIPULATION OF DISMISSAL WITH PREJUDICE

COME NOW all parties to this action, pursuant to Fed.R. Civ.

Pro. 41 (a) (1) (ii), and dismiss the above captioned action with

prejudice.
\//fii% aryy {i‘iizgfar their own legal fees and costs.
Whit Pate

P.0O. Box 785
Poteau, Oklahoma 74953
(918) 647-3200

ATTORNEY FOR PLAINTIFFS
LOYAL COKRER D GLA?;? COKE

LOONEY, NICHOLS/, JOHNS@N @zs MOYERS, MARTIN, SANTEE,
/ RN/ - IMEL & TETR
! ‘ A </

BY: ! / - BY: e~ / A
Timathy 4. Martih,LOBA #10385 John E. Rooney, Jp,
528 “W. 12th Street OBR #7745
Oklahoma City, OK 73103 320 S. Boston, Suiterssezo

ulsa, OK 74103
ATTORNEY FOR DEFENDANT ATTORNEY FOR DEFENDANT

ARKANSAS TRANSIT HOMES, INC. CAPITAL BUYERS, INC.




[oem ﬂl‘”‘

-2 .......... ___._‘"'

FIL

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA  ajyr 2 6 1993

ISHFAQ A. KHAN, ICT COURT

AN DiTH RICT OF OKLAHOMA
PlaintiffF, NORTHERN DISTRICT 0

Vs, Case No. 93-C b665B
DEWEY JOHNSON, INDIVIDUALLY and as
SHERIFF OF ROGERS COUNTY: J.J. GARBER,
INDIVIDUALLY and as DEPUTY SHERIFF OF
ROGERS COUNTY and JOHN DOES ONE
Through TEN, Inclusive, and JANE DQES
ONE Through TEN, Inclusive,

Defendants.
pl
STIPULATION EOR DISMISSAL

It is hereby stipulated by Plaintiff, Ishfaq A. Khan, and the
Detendant, Dewey Johnson, that the above entitled action be
dismissed without prejudice as to Defendant Dewey Johnson only,
with Plaintiff and Defendant Dewey Johnson to bear their

i

respective attorneys fees and costs of the action.

Dated and Submitted: August 25, 1993,

HERROLD, HERROLD & DAVIS, INC.

in R. Davis, OBA 10777
72430 S. Lewis, Sulite 520
ulsa, Oklahoma 74136-5426
(918) 494-4050

ATTORNEYS FOR PLAINTIFF

OFFICE OF THE DISTRICT APTORNEY

Bill M, Shaw
Assistant District Attorney
219 5., Missouri, RM 1-111
Claremore, Oklahoma 74017
{918) 341-3164
ATTORNEYS FOR DEFENDANT DEWEY
JOHNSON

charg m. Lawrenw. Clark
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IN THE UNITED STATES DISTRICT CQREWE
FOR THE NORTHERN DISTRICT OF OKL Ly

XETA CORPORATION, an Oklahoma
corporation,

Plaintiff,

Case No. 92-C-792 E

.EF l{ 1; jE: j[)

AUG 2 6 1993
.
:chaJdS M, Lawrence, Court
'S, DISTRIGY COuAyerk

vs.
ATC, Inc., a Delaware
corporation; and AMERICAN
TELECOMMUNICATIONS CORP., a
Texas corporation,

Defendants.

JOURNAL ENTRY OF JUDGMENT

NOW on this 28th day of July, 1993, this matter comes on for
hearing and for further argument on Plaintiff's Motion for Summary
Judgment and Plaintiff's Motion for Joinder of Kerry R. Fox; the
Plaintiff appearing by and through its counsel, Robert J. Bartz of
the law firm of Barber & Bartz; the Defendant, ATC, Inc., a
Delaware corporation, appearing by and through its counsel, J.
Thomas Mason of the law firm of Sanders & Carpenter; and the
Defendant, American Telecommunications Corp., a Texas corporation,
and Kerry R. Fox, appearing by and through their attorneys, D.
Grant Seabolt, Jr. of the law firm of Bird & Reneker.

WHEREUPON, the Court, having considered the pleadings, briefs,
affidavits, deposition testimony and arguments of counsel, makes
the following findings and orders of the Court, to wit:

THE COURT FINDS that on the 26th day of July, 1993, it granted
Plaintiff's Motion for Summary Judgment, in part, finding that as
a matter of law, the Security Agreement at issue was between

Plaintiff and the parent corporation, ATC, Inc.




THE COURT FURTHER FINDS that Judgment should be entered in
favor of Plaintiff against ATC, Inc., a Delaware corporation ih the
sum of $119,379.42 and that Plaintiff is entitled to further
judgment against ATC, Inc. for the sum of $30,479.72 representing
its attorney fees and costs incurred in connection with this
matter.

THE COURT FURTHER FINDS that pursuant to the Security
Agreement entered into between Plaintiff and ATC, Inc. on the 25th
day of July, 1991, that Plaintiff is entitled an Order granting it
immediate possession of "all 2quipment or machinery acquired by ATC
from XETA, of any nature or kind whatsoever and wherever located,
including, but not limited to, hardware, software and all other
equipment or machinery."

THE COURT FURTHER FINDS that the Security Agreement entered
into between the Plaintiff and ATC, Inc. on the 25th day of July,
1991, gave Plaintiff a security interest in "all accounts, accounts
receivable and other obligations of any kind, now or hereafter
existing, arising out of or in connection with the sale or
rendering of "1+4" or Direct Distance Dial ("DDD") long distance
telecommunication services, including, but not limited to, all sums
from money due or to become due from hotel properties under such
accounts, accounts receivables, contract rights and other such
obligations."

THE COURT FURTHER FINDS that the Plaintiff is entitled to an
Order directing all account and account receivable debtors of ATC,
Inc. to remit to Plaintiff any monies held in their possession
which is payable to ATC, Inc. in an amount not exceeding the sum

of $149,859.14.




THE COURT FURTHER FINDS that although the Defendant, American
Telecommunications Corp., a Texas corporation, has filed pleadings
and answered discovery acknowledging that it entered into the
Security Agreement with the Plaintiff and acknowledging the
indebtedness owed thereon; the Court finds that it is appropriate
to only enter Judgment against the parent corporation, ATC, Inc.,
and not grant Judgment against the subsidiary, American
Telecommunications Corp., a Texas corporation. Accordingly, the
Court finds Plaintiff is granted a take nothing judgment against
American Telecommunications Corp., a Texas corporation.

THE COURT FURTHER FINDS that American Telecommunications
Corp., a Texas corporation, would not be entitled to recover
attorney's fees and/or costs against Plaintiff.

THE COURT FURTHER FINDS that the Plaintiff's Motion teo Join
Kerry R. Fox should be denied.

IT IS THEREFORE ORDEREL, ADJUDGED AND DECREED by the Court
that the Plaintiff, XETA Corporation, an Oklahoma corporation, is
hereby granted Judgment against ATC, Iné., a Delaware corporation,
in the sum of $119,379.42 and Judgment in the sum of $30,479.72 for
attdrney fees and costs, and for all other attorney fees and costs
accrued and accruing.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED by the Court that
the Plaintiff is entitled <o the immediate possession of all
equipment or machinery acquired by ATC, Inc. from the Plaintiff of
any nature or kind whatsoever and wherever located.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED by the Court that
any individual, partnership or corporation holding monies for the

benefit of ATC, Inc., a Delaware corporation, arising from an




account, account receivable or other obligation of any kind owed
to ATC, Inc. is hereby directed to tender such monies to Plaintiff
in an amount not to exceed the sum of $149,859.14.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED by the Court that
the Plaintiff is granted a take nothiné judgment against American
Telecommunications Corp., a Texas corporation, énd that said

Defendant is not entitled to recover attorney's fees and/or costs

- JAMEZ”0. ELLISON, CHIEF JUDGE
UNTTED STATES DISTRICT COURT
NORTHERN DISTRICT OF OKLAHCMA

against Plaintiff.

APPROVED:

BARBER & BARTZ
Attorneys L Plaintiff

L Sl

R&bert J. B BA #580
One Ten Ocazgent Place

110 W. 7th/St uite 200
Tulsa, Oklahoma ¥4119-1013

(918) 599-7755

SANDERS & CARPENTER
Attorneys for ATC, Inc

-

omas~Magon, OBA #
South Denver, Suite 202
ulsa Oklahoma 74119

(918) 582-5181




BIRD & RENEKER

By (T/Q é JL% 7

D. Graht Seabolt,
1100 Premier Place

5900 North Central Expressway
Dallas, Texas 75206
{214) 373-7070
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IN THE UNITED STATES DISTRICT COUR
?*r?.
FOR THE NORTHERN DISTRICT OF OKLAHOME{IE(j EE ??

oA
DAVID HOLT, as Personal AUG 261393
Representative of the Estate Ri
of James W. Holt and Joan mm“dM

Holt, Deceased,

croe
[ZL ST

Plaintiff,

No. 92-C-601-E

FILED

AUG 2 6 1993

Richard M Lawranca, Clork

Uu.s
ORDER OF DISMISSAL R nﬁ'&’?ﬁ?g &%’m

vVS.

UNITED STATES OF AMERICA,

Nt N S N Vsl Vit Wt Nt Nrgtt N Na gt

Defendant.

This matter is before the Court on Defendant's Motion to
Dismiss, or in the alternative, Motion for Summary Judgment (docket
#4) . On the 2éth day of July, 1993, the Court heard oral argument
on the motion and the case is now in a posture for resolution. The
Court finds Defendant's Rule 12(b) (1) motion, Fed.R.Civ.P.,
dispositive on the issue of subject matter jurisdiction.

STATEMENT OF THE CASE

James W. Holt and Joan Holt, Deceased, were killed on December
25, 1991, when the car in which they were riding was struck head-on
by an on-coming vehicle which went out of control on a sheet of ice
and crossed the median line. The accident occurred on Oklahoma
State Highway 151 as it crosses Keystone Dam. Keystone Dam was
originally authorized for construction in the Flood Control Act of
May 17, 1950. It is a "multi-purpose" facility, managed under the
auspices of the U.S. Army Corps of Engineers for flood control,

water supply, hydroelectric power, navigation and fish and wildlife

Ty

e vy



preservation. On September 1, 1965 the Secretary of the Army
granted the State of Oklahoma a perpetual easement of right-of-way
over the Dam which, then, became a segment of State Highway 151.
The Oklahoma Department of Transportation is the agency in charge
of maintaining the Highway. The Army Corps operates the Dam. On
December 25, 1991 (the date of the accident), the Corps released
19,681 cubic feet per second ("c.f.s.") of water from the Dam.
David B. Kannady, Supervisory Hydraulic Engineer of the Tulsa
District of the United States Army Corps of Engineers stated in his
Declaration (on file herein as Exhibit 3 to Defendant's Motion to
Dismiss) that:

At 8:00 a.m. on December 25, 1991, the
elevation at Keystone was 731.24. Since this
elevation is well into the flood control pool,
releases in the total amount of 19,681 ...
c.f.s. were being made. Releases of 12,217
c.f.s. were being made to generate
hydroelectric power and 7,464 c.f.s. were
being made through the tainter gates.

Discharges made for generation of
hydroelectric power re-enter the Arkansas
River downstream of the Dam beneath the
surface of the river. Releases made through
the tainter gates fall some 75 feet or more
until those flood waters hit the surface of
the Arkansas River downstream of the Dan.
Depending on the size of such releases, wind
conditions and downstream river conditions,
this may result in spray or misting when the
falling waters from the lake hit the surface
of the river.

It is undisputed, and the evidence indicates, that it was the mist
created from the release of water through the tainter gates which,
under the freezing conditions which obtained on December 25, 1991,

created the ice slick on Highway 151 as it crosses Keystone Dan.




The ice slick, in turn, led to the tragedy involving Mr. and Mrs.
Holt.

Plaintiff now sues on behalf of his parents' estate alleging
negligence on the part of the Army Corps in failing to warn the
public of the ice slick, failing to inform the Oklahoma Department
of Transportation of the icy condition and/or failing to clear the
icy hazard. The government contends it is immune from liability
under 33 U.S.C. §702c.!

ISSUE PRESENTED

The issue raised by the pertinent section of Defendant's
Motion to Dismiss for want of subject-matter jurisdiction is
whether the immunity provision of the Flood Control Act of 1928,
codified at 33 U.S.C. §702c, deprives this Court of subject-matter
jurisdiction over the case at bar.

DISCUSSION

Because - the government.'s challenge to this Court's
jurisdiction requires a factual determination the Court will avail
itself of the broad discretion afforded by Rule 12(b) (1) case law
to consider evidentiary materials on file herein. See Menchaca v.

Chrysler Corp., 613 F.2d 507, $11 (5th Cir. 1980) cited in, Thomas

W. Swain v, United States of America, Case no. $0-2203-DES (D.Ks.
June 27, 1993). Further, in evaluating the submissions of the
parties the Court will be guided by the principles and reasoning

enunciated in United States v. James, 106 S.Ct. 3116 (1986);

lBecause the Court finds the immunity issue dispositive, it
need not consider Defendant's discretionary function defense
pursuant to 28 U.S.C. §2680(a).




Williams v. U.S., 957 F.2d 742 (1l0th Cir. 1992); Boyd v. W.S. Ex.

Rel U.S. Army Corps of Engineers, 881 F.2d 895 (10th Cir. 1989);
and Thomas W. Swain (supra).

The immunity provisions of §702c state that "[n]o liability of
any kind shall attach to or rest upon the United States for any
damage from or by floods or flood waters at any place ..." As the
Court said in James, "It is difficult to imagine broader language."

Id. at 3121. The James Court reviewed the legislative history of

the statute and concluded:

[Tlhe sweeping language of §702c was no
drafting inadvertence ... Congress clearly
sought to ensure beyond doubt that sovereign
immunity would protect the government from
"any" liability associated with flood control.
As the Court of Appeals for the Eighth Circuit
explained three decades ago in National Mfq.,
§702c's language '"safequarded the United
States against 1liability of any kind for
damage from or by floods or flood waters in
the broadest and most emphatic language"

The equally broad and emphatic language found
in the legislative history shows that Congress
understood what it was saying. We therefore
conclude that the liegislative history fully
supports attributing to the unambiguous words
of the statute their ordinary meaning.

Id. at 3122-3123 (citations omitted). In James three water-skiing
enthusiasts were pulled through the tainter gates of the Millwood
Dam in Arkansas when the gates were opened to discharge water from
the Millwood reserveoir to control flooding. Id. at 3118. The
court rejected claimants' arguments that the federal government was
not entitled to immunity because the accident arose from its
negligent management of recreational facilities on the reservoir

and its negligent failure to warn of the hazard. The court found




that the discharge was so clearly related to flood control that
immunity was available with regard to all phases of management of
the discharge, including the failure to warn. Id. at 3123. Thus,
said the court, the immunity afforded by §702c applies to "all
waters contained in or carried through a federal flood control
project for purposes of or related to flood control, as well as to
waters that such projects cannot control." Id. at 3121.

In Boyd (supra) the Tenth Circuit found that immunity did not
attach to the federal government's failure to warn of potential
hazards to swimmers in an area of Lake Tenkiller zoned for boats
and swimmers. The Boyd Court applied the reasoning found in James
and held that even assuming that Tenkiller Lake was created by the
federal government for flood control purposes, injuries sustained
by Plaintiff's deceased husband when he was struck by a boat while
snorkeling in the area, were "wholly unrelated"™ to the operation of
the lake as flood control project.

We believe Congress' concern was to shield the
government from liability associated with

flood control operations ... not 1liability
associated with operating a recreational
facility.

Id. at 900 (citation omitted).

Williams (supra) was another failure to warn case. In
Williams, fishermen were drowned downstream of a discharge through
tainter gates at the Newt Graham Lock and Dam 18 of the McClellan-

Kerr Arkansas River Navigation System. The Tenth Circuit in

Williams condensed the reasoning in James and in Boyd to a two-

pronged test for establishing governmental immunity under §702c:




1. Was a "flood control project" involved;

2. If the answer to question #1 is yes, then was there a
nexus between the injuries or damages sustained and a
flood control activity.

In Boyd, the focus of the Circuit's analysis was the second

prong of the test. In Williams the court first examined the record

to ascertain whether the dam and lock project was a flood control

- project, the inquiry of the test's first prong. Based upon the

affidavit of a Corps hydraulic engineer who stated that the lock
and dam had "no flood control capabilities," the Court found that
the immunity provision was not triggered and, therefore, did not
apply the second "nexus" prong. Id. at 744.

With this finely-tuned test in mind, the Court now turns to
the case at bar. First the threshold question: is the Keystone Dam
a "flood control project?" It is undisputed that Keystone Dam was
constructed pursuant to the Flcood Control Act of 1950, that it
currently operates as a multi-purpose facility for flood control,
water supply, hydroelectric power, navigation and fish and
wildlife, and that it is listed in 33 C.F.R. §222.7, App.E, page
269 (1991) as a flood control project. The Williams Court directs
us to consider the "character and purpose of the dam or levee
involved" to determine whether it is a "flood control project" and
then cites favorably to an Eighth Circuit opinion that "relied on
the statutory basis for building a dam in finding that ‘'[f]lood
control was an essential component of the multiple purpose

project.'" Id. at 743-744. On the record before the Court it




cannot be reasonably disputed that Keystone Dam is a "flood control
project."®

Turning now to the second prong of the test, can it be said
from the evidence on the record that there was a nexus between the
Corps' flood control activities on the date in question and the
accident which occurred on that date, December 25, 19917 Plaintiff
avers that that issue is in dispute and he identifies the affidavit
of Stephen Draper; and the deposition of David Kannady, page 69,
lines 8-11; page 68, lines 21-25; padge 54, lines 10-15; and page
58, lines 5-15 in support of his averment. The gquestion of
whether, on December 25, 1991, the discharge of water through the
tainter gates at Keystone Dam was, in whole or in part, motivated
by flood control policies, is not put at issue by the Draper
Affidavit. Rather the affidavit evinces conclusory observations
regarding the question based upon various documentary materials.
Nor do the guestions posed in the cited pages of David B. Kannady's
Deposition put at issue the government's contention that the
release of 19,681 c.f.s. of water through the tainter gates was for
flood control activities. The Court finds that Plaintiff offers no
credible or persuasive evidence that the release was not for flood
control activities.

It is settled that where, as here, Defendant makes a "factual"
challenge to the Court's subject-matter jurisdiction, the Court is
free to weigh the evidence submitted in the form of affidavits and
depositions in order to assure itself that there is a sufficient

basis for subject-matter jurisdiction. And in that regard, it is




beyond dispute that the Plaintiff bears the burden of proof that

jurisdiction exists. See e.g., Morris v. U.S. Dept. of Justice,

540 F.Supp. 898 (D.C. Tex. 1982) affirmed 696 F.2d 994 (5th Cir.
1983), cert. denied, 103 S.Ct. 1794. The Court finds that
Plaintiff has failed to meet that burden. The Court concludes that
the immunity provision of §702c extends to the facts of this case
under Williams' two-pronged test, hence Defendant's Motion to
Dismiss for Want of Subject-Matter Jurisdiction should be granted.
This case 1is dismissed. Parties to bear their respective costs
herein.

So ORDERED this Zé z‘ﬁay of August, 1993.

ELLISON, Chief Judge
STATES DISTRICT COURT
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IN THE UNITED STATES DISTRICT COQURT Jr
FOR THE NORTHERN DISTRICT OF OKLAHOMﬁU

‘%*mua’
MARIA D. DOLAN, ﬁag@ﬁo@rgw%
Plaintiff, '

vs. Case No. 93-C-0211E
PIPING COMPANIES, INC.,
formerly known as PIPING
ENGINEERING COMPANY, and
INDUSTRIAL SERVICES
TECHNOLOGIES, INC.,

i i i A i R )

Defendants. Risn..
o
ki

J!ﬁr‘_“ 1 ""T
ORDER OF DISMISSAL YL

Now on this é{r(, day of (2;,4:[?‘@2 » 1993, the Stipulation

of Dismissal of the parties came on for consideration. The Court

finds that the parties have entered into the a mutual agreement.
Therefore, the Court dismisses the above action with

prejudice.

Dated this <5Zé day Of‘52;{4§a>4ir , 1993.
¢

.F;.f FARALL s e

JUDGE OF THE DISTRICT COURT
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IN THE UNITED STATES DISTRICT COURT RENGER IVE D

NORTHERN DISTRICT OF OKLAHOMA

AUG 261993

BARBARA J. MCGUIR.E, 3 Hrchardé‘x* ! swranco, C'erk
Plaintiff ) HORTHERS 'ms'nilc'[ 0F GiAROA
)
v. ) 92-C-599-F
)
SECRETARY OF HEALTH AND HUMAN ) Fr L E
SERVICES, ) D
) Al
Defendant. ) Alch G2g 1993
aro'mtfé Tl_.ﬁ:ymnce Clon
ORTHERy DisTer g COUAT
ORDER

Plaintiff Barbara J. McGuire ("Claimant") appeals the Secretary’s decision to deny
her Social Security benefits. The Secretary found that Claimant was not disabled.
Claimant disputes that finding and raises three issues: 1) The Administrative Law Judge
("ALJ") improperly analyzed her pain impairment; 2) The ALJ erred by using‘the grid
regulations in the disability analysis; and 3) The ALJs hypothetical questions were
improper as a matter of law.

L. Procedural History

Claimant was 46 years old at the time of the supplemental hearing. She has a 10th
grade education and asserts that she has been unable to work since February 20, 1985 due

to a degenerative disc condition.!

Clamam had a previous request for benefiis denied on June 20, 1987. The ALT found no compelling reason to reopen the prior
application and ruled that any benefit awarded would not commence before June 16, 1988 (the claimant’s title XVI application protection filing
date).




Claimant applied for Social Security Disability Benefits and Supplemental Security
Incoine Disability Benefits on June 30, 1988. Following a hearing in October of 1989, an
- ALJ found Claimant "not disabled" because she could perform jobs identified by a
Vocational Expert. On October 19, 1990, the Appeals Council remanded the case to the
ALJ for additional testimony from a Vocational Expert. A supplemental hearing was held
before the ALJ on February 21, 1991. The ALJ issued a Denial Decision on June 19, 1991.
On May 12, 1991 the Appeals Council denied Claimant’s request for review.

Il Standard of Review

Judicial review of the Secretary’s decision is governed by 42 U.S.C. §405(g). The
undersigned’s role on review is to determine whether the Secretary’s decision is supported
by substantial evidence. Campbell v. Bowen, 822 F.2d 1518, 1521 (10th Cir. 1987). The
reviewing court does not weigh the evidence and may not substitute its discretion for that
of the agency. Sorenson v. Bowen, 888 F.2d 706 (10th Cir. 1989). Substantial evidence
is relevant evidence that is more than a scintilla, but less than a preponderance, and such
evidence as a reasonable mind might accept as adequate to support a conclusion,
Richardson v. Perales, 402 U.S. 389, 401. (1971).

Claimant bears the initial burden of proving disability under the Social Security Act.
Channel v. Heckler, 747 F.2d 577, 579 (10th Cir. 1984).2 Once Claimant makes a prima
facie showing that she cannot engage in any substantial gainful activity the burden shifts

to the Secretary, who must show that Claimant retains the capacity to perform an

2 The statutory definition of the existence of a disability creates three requirernents: 1) a medically determined physical or mental
impairment which can be expected to result in death or has lasted Jor a continuous period of at least twelve months; 2) the claimant must be
unable to engage in any substandal gainful activity; and 3) the inability to work must result from the impairment, Timmerman v. Weinberger,
510 F.2d 439 (8th Cir. 1975).
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alternative work activity and that this specific type of job exists in the national economy.
Grant v. Schweiker, 699 F.2d 189, 191 (4th Cir. 1983).
I Legal Analysis

The ALJ must use the following five-step analysis when deciding a claim for
disability benefits under the Social Security Act: 1) whether Claimant is currently working;
2) whether Claimant has a severe impairment; 3) whether Claimant has an impairment
listed in the relevant regulation;® 4) whether Claimant can perform his past work; 5)
whether Claimant can do any other in the national economy considering her age,
education, past work experience, and residual functional capacity. The review ends if,
at any step, the Secretary finds Claimant disabled. Gossett v. Bowen, 862 F.2d 802, 805
(10th Cir. 1988). Claimant bears the burden of proof for steps one through four, then the
burden shifts to the Secretary. In this case, the ALJ found that Claimant could not return
to her past work, but she could do other work.

The first issue is whether the ALT properly evaluated Claimant’s pain. To properly
evaluate a claimant’s subjective complaints of pain, the decision maker must: 1) find, by
objective medical evidence, that a pain-producing impairment exists;® 2) establish that

there is, at least, a loose nexus between the proven impairment and the alleged pain;® and

3 20 CER Pr 404, Subpt P, pp. 1 (1991),

4 20 CER $§404.1520(6)-() (1991).

s "Objective evidence of disabling pain is any evidence that can be discovered and substantiated by external testing. 42 U.S.CA.
§423(d) (SHA).

6 If an impainnent is rc&.ronabbt expected to produce some pain, allegations of disabling pain emanating from that impairment are
sufficiendly consistent to require consideration of all relevans evidence by Secretary in determining wheiher claimant is disabled by pain. 42
US.CA §423(d)(5)(A).

3




3) consider all of the relevant evidence that could possibly produce pain. This final step
requires more than just the ALJF’s assessment of Claimant’s credibility.

The Tenth Circuit has provided guidance for the proper evaluation of step 3. Luna
v. Bowen, 834 F.2d 161 (10th Cir. 1987). The factors to consider are: a) Claimant’s
persistent attempts to find relief for her pain and her willingness to try any treatment
prescribed; b) regular use of crutches or a cane; c) regular contact with a doctor; d)
claimant’s daily activities; e) dosage, effectiveness, and side effects of medication; and f}
possible psychological disorders combine with physical problems. These factors are not
exhaustive. Instead, the factors should help expand the ALJs inquiry beyond the objective
medical evidence by considering all of the evidence relating to subjective complaints. Luna
v. Bowen, 834 F.2d at 166.

In the present case, the ALJ considered Claimant’s medical history and properly
concluded that the objective evidence was consistent with Claimant’s pain complaints.’
The ALJ next proceeded with an evaluation of Claimant’s subjective complaints of pain.
Upon review, the undersigned finds that he ALJ properly considered the Luna factors in
evaluating Claimant’s complaints of pain. Claimant was questioned about the location and
onset of her pain (lower back pain beginning in February 1985, Tr. p. 22). Claimant
revealed that she often did not follow her doctor’s prescribed treatment by substituting
over-the-counter Tylenol for her prescription pain medication. The ALJ questioned

Claimant at length about her daily activities, and it was established that she managed to

7 The claimant's brief implies that the ALT ignored the treating physician’s opinion that the claimant was disabled However, the record

reflects that the ALY thoroughly developed evidence presented by both the claimant's treating physicians and consulting physician. The Court
concludes that the ALI's conclusion are supported by substantial evidence.

4




do her banking, grocery shopping, and household duties despite her back pain. The ALJ
noted that Claimant had no regular pattern of treatment with a physician. Claimant does
not use crutches or a cane, although she does use a TENS unit and wears a support corset.

The ALJ found that Claimant undoubtedly had some pain, but that her activity level
was inconsistent with disabling pain. Disability requires more than mere inability to work
without pain. The pain must be so severe, either by itself or in conjunction with other
impairments, that it precludes any substantial gainful employment. Brown v. Bowen, 801
F.2d 361, 362 (10th Cir. 1986). Such is not the case here, and, as a result, the ALJ
propetly evaluated Claimant’s pain.

The second issue is whether the ALJ misapplied the "grids".® The "grids" are tables
that consider a claimant’s residual functional capacity’ to perform certain exertional levels
of work in relation to Claimant’s age, education, and work experience. The tables yield
presumptive conclusions of disability (or no disability), and they reflect an administrative
determination as to whether there are significant numbers of jobs in the national economy
that can be performed by a person with that particular combination of characteristics. Frey
v. Brown, 816 F.2d 508, 512 (10th Cir, 1987).

However, the "grids" may not be exclusively used when Claimant’s work restrictions
are based on factors other than exertional (strength) limitations such as pain. Teter v.

Heckder, 775 F.2d 1104, 1105 (10th Cir. 1985). When both exertional and nonexertional

8 20 C.ER Pr. 404, Subpt. P, App. 2.

9 Considered to be a definitive statement of the meximium degree to which the claitrant retains the capacity, restricted by exertional or

nronexertional limitations, for sustained performance of work related getivities,

5




limitations exist, full consideration must be given to all the relevant facts in the case.1°

The presence of nonexertional limitations does not prevent the use of the "grids".
The "grids" still may provide a framework in determining how nonexertional limitations
affect Claimant’s work capacity.!’ In the instant case, the ALJ did not mechanically
employ the "grids". First, the ALJ determined that Claimant was not disabled due to her
exertional limitation (back injury). Second, the ALJ used the "grids" only as a framework.
Testimony by a Vocational Expert was presented. The Vocational Eﬁ(pert was asked
whether jobs existed in the national eccnomy for a person with Claimant’s age, sex, work
background, and residual functional capacity. The Vocational Expert testified that there
were a number of jobs available, consistent with the restrictions given by the ALJ, that
could be performed by Claimant. Those jobs are as follows: mail clerk, light cashier,
counter clerk, sedentary cashier, and crder clerk. The Vocational Expert testified that
significant numbers of these jobs exist in both the national and regional economies. (Tr.
126.)

In this case, the ALJ concluded that Claimant could perform the full range of light
and sedentary levels of work, despite her pain and asthma. The ALJ found the Vocational
Expert’s testimony credible and consistent with the medical record. (Tr. 27.) Therefore,
Claimant’s argument that the Secretary improperly applied the “grids" is not supported by

the record.

10 In the present case, both exertional and nonexertional limitations are present. Claimant's back injury is an exertional limitarion and
the pain associated with the injury is a nonexertional limitation.

1 30 C.FR P 404, Subpt. P, App. 3, §200.00(¢)(2).




The third issue raised by Claimarnt is whether the ALJ improperly posed hypothetical
questions to the Vocational Expert. Claimant asserts that the questions failed to accurately
address her impairments. However, a review of the record does not support her
contention.

Claimant argues that the ALJF’s hypothetical questions must relate with precision to
all of Claimant’s impairments as required by a recent Tenth Circuit decision, Hargis v.
Sullivan, 945 F.2d 1482 (10th Cir. 1991). However, Hargis is distinguishable from the
present case. The ALJ, in Hargis, failed to present to the Vocational Expert any questions
concerning a significant nonexertional mental impairment. The ALJ, in the present case,
posed hypothetical questions to the Vocational Expert that were directly related to
Claimant’s nonexertional limitations. (Tr. pp. 125-128.) Furthermore, the Vocational
Expert was present throughout the hearing and had the opportunity to hear Claimant’s
testimony. (Tr.118.) This enabled the expert to make an individualized assessfnent of the
alleged impairments when she gave her opinions concerning Claimant’s residual functional
capacity.

Both sides examined the Vocational Expert. The ALJ used specific and complete
hypothetical questions to develop the testimony. The ALJ asked the Vocational Expert to
consider Claimant’s pain, lifting ability, ability to sit and stand, together with her
limitations regarding environmental factors such as smoke, animals, dust, mold, etc.'? (Tr.

128.) The questions accurately reflected Claimant’s particular impairments, limitations, and

leLJ: “.. Let's exclude the five pound limitation right now and let's add the Jurther limitation of o prolonged or rapid repeated use
of the right hand, arm or shoulder and not work around horses, pollen, mold, dust, or smoke and I'm being a lintle more specific with regard
to environmental "

7




residual functional capacity.

Nevertheless, Claimant takes issue with the ALJ over the content of his questions
posed to the Vocational Expert. However, the ALJ must base his questions on all of the
evidence. Complaints by Claimant concerning her inability to sit or stand for more than
two hours a day were not found credible by the ALJ. An ALJ's decision will not be
undermined because the hypothetical questions fail to fully itemize all of the disabilities
claimed by Claimant. The questions must only include the impairments that the.AJ_J found
to be true. Brown v. Bowen, 801 F.2d ét 363. Review of the record indicates that
substantial evidence supports the ALTs determination that Claimant’s assertions regarding
her inability to sit or stand were not credible.

IV., Conclusion

After a careful examination of the record, the court finds that substantial evidence
supports the Secretary’s decision that Claimant is not disabled. Therefore, this Court

AFFIRMS the Secretary’s decision.

SO ORDERED THIS o7 ¢ %z:y of &aj;u/ , 1993,

JAMEZA. ELLISON, CHIEF JUDGE
UNITED STATES DISTRICT COURT




ENIERED ON DOCKET

* oare {2793 h

IN THE UNITED STATES DISTRICT COURT F
NORTHERN DISTRICT OF OKLAHOMA RECEIVED

Ao 261993

REPUBLIC FINANCIAL CORPORATION, et al,

chhafd M. Law, H"‘ Clerk
. . DISTRICY COURT
Plaintiff(s), NGRTRERN DISTRICT OF OKLAHOMA

)
g
)
v. ) 92-C-0E8-EI LED
)
)
)
)

AUG 2 6 1993

PO ok pancs, e
C
NORTHERR DIStorey o C{U‘:HUMA

MARK E. HENDRICKS, et al,
.Defendant(s).
ORDER
Now before this Court is Trustee R. Dobie Langenkamp’s Motion To Dismiss Appeal
(docket #4). The issue is whether Mark and Tammy Hendricks'’s appeal of a bankruptcy
decision should be dismissed because it was not timely filed.
The facts are summarized as follows. On April 20, 1992, the Bankruptcy Court for
the Northern District of Oklahoma entered a judgment against Appellants for $9,165.39.

Appellants subsequently filed a Motion For New Trial on May 4, 1992 -- 14 days after the

judgment was entered. On June 17, 1692, the Bankruptey Court denied the Motion For
New Trial because it was untimely.

A week later, on June 24, 1992, Appellants filed a Motion For Continuance and

requested an additional 20 days to file an appeal on the Motion For New Trial. On August
3, 1992, the Bankruptcy Court granted the motion. Then, on July 17, 1992, Appellants
filed a Notice of Appeal. On August 11, 1992, Appellees’ filed the instant Motion To

Dismiss Appeal.




Intertwined in the above procedural facts is the behavior of Paul McBride. McBride,
an attorney, represented the Appellants and several other persons who had claims against
Republic Financial Corporation. McBride’s representation of those persons, however, was
criticized by his clients. In addition, McBride failed to show up twice at hearing on the
instant Motion To Dismiss and was finally brought to Court by the United States Marshal.
Below is an excerpt from an October 9, 1992 Order summarizing McBride’s behavior:

Mr. McBride did not appear for the September 25, 1992

hearing...Notwithstanding Mr. McBride’s non-appearance, several individual

Appellants did appear. They recited, for the record, a story of neglect and

failure on Mr. McBride’s part, to return telephone calls, answer

correspondence, or, generally, to attend to the business of representing their
interests. In this regard, Mr. McBride made no response to the Court’s July

30, 1992 Minute Order and has failed to respond to Appellee’s now-pending

Motion To Dismiss...Mr. McBride [when he did appear] related a story

replete with inconsistencies and failed responsibility to those who were/are

his clients.!

Following the October 9 Qrder, McBride's name was stricken from the role of
attorneys in this Court. See, Order, Miscellaneous No. 267. McBride also resigned from the
Oklahoma Bar Association in light of pending disciplinary proceedings, which apparently
stemmed from his representation in the Republic Financial Corporation bankruptcy cases.?
L. Legal Analysis

The first issue is whether Appellants filed a timely notice of appeal under
Bankruptcy Rule 8002(a). If it was not timely, this Court does not have jurisdiction. Matter

of Colorado Energy Supply, Inc., 728 F.2d 1283, 1285 (10th Cir. 1984). Rule 8002(a)

1 No specific findings of fact were made concerning McBride's handling of the Appellants’ case. In addition, Appellanis have not made
specific allegations as to how McBride hampered their case amdfor appeal. Also, at a March 4, 1993 hearing, Appellanis’ new counsel stated
that she "did not know details" of McBride’s actions toward Appeliants.

2 Specific details of the disciplinary proceeding are not in the record.
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requires that a notice of appeal "be filed within 10 days of the date of the entry of the
judgment. In the instant case, Appellants did not file a Notice of Appeal until July 17,
1992 -- nearly three months after the judgment. Therefore, unless some exception applies,
Appellants notice of appeal was not timely.

An exception to the 10-day time limit is discussed in Bankruptcy Rule 8002(b).
That rule states that the time limit for appealing will be tolled if a party files a timely

Motion For A New Trial undet Bankruptcy Rule 9023. A Motion For A New Trial under

Bankruptcy Rule 9023 must be made within 10 days of the judgment. See, Fed.R.Civ.P.

59(b). In this case, Appellants filed their Motion For A New Trial on May 4, 1992 -- 14

days after the April 20, 1992 judgment. Therefore, under Bankruptcy Rule 8002(b),

Appellants’ Motion For A New Trial was not timely, and, as a result, the 10-day time limit

of 8002(a) cannot be tolled.

Appellants, in essence, admit that their Motion For A New Tral and Notice of

Appeal were untimely under Bankruptcy Rules. However, they assert that their attorney’s
misconduct constitutes "excusable neglect” under Bankruptcy Rule 8002(c). Part of that
rule states:

The bankruptcy court may extend the time for filing the notice of appeal by
any party for a period not to exceed 20 days from the expiration of the time
otherwise prescribed by this rule. A request to extend the time for filing a
notice of appeal must be made before the time for filing a notice of appeal
has expired, except that a request made no more than 20 days after the
expiration of time for filing a notice of appeal may be granted upon a
showing of excusable neglect...

In order for this rule to apply, Appellants had to request an extension of time no

later than May 20, 1992 (30 days after the April 20, 1992 judgment). But they did not.




Instead, they filed a Motion For Continuance on June 24, 1992 and a Notice of Appeal on
July 17, 1992. Therefore, since Appellants failed to file a request for extension of time by
May 20, 1992, Rule 8002(c) and its "excusable neglect” exception does not apply.®
Consequently, this Court lacks jurisdiction to consider the merits of Appellants’ appeal.
Deyhimy v. Rupp, 970 F.2d 709, 710 (10th Cir. 1992). Also, see Langenkamp v. Baker, Case

No. 92-548-E (N.D. Okla. July 30, 1992). Appellee’s Motion To Dismiss Appeal is

 GRANTED.

' ot
SO ORDERED THIS 2§ ~day cf Bea ?mé , 1993,

3 Even assuming arguendo that the "excusable neglect” exception of Rule 8002(c) applies in the case at bar, a recent United States Supremne
Court ruling derails Appellants’ argument. In Pioneer Investment Services v. Brunswick Associgtes, 113 5.Ct. 1489, 1499 (1993), the Court siated
that “clienis must be held accountable for the acts and omissions of their attorneys.” Although the attormey’s conduct in Pioneer was arguable
less culpable than McBride's, the Supreme Court did not appear to draw a distinction based upon the severity of the anomey’s acts and
omissions.

4
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IN THE UNITEID) STATES DISTRICT CO[{_%E3 i
MA™

FOR THE NORTHERN DISTRICT OF OKLA VRN

ALG = 6 1593

Richssg i 1o oo 2, On

Js.ourreo,

M. R. TUDOR, INC., an Oklahoma
corporation,

Plaintiff,
V.

WORLDLINE, INC., a Florida
corporation; DEAN WORLDWIDE,

INC., formerly d/b/e MAXXIM
INTERNATIONAL; RAM-FORWARDING,
INC., a Texas corporation, d/b/a
MAXXIM INTERNATIONAL; and ELLIOTT
MARINE SERVICES, INC., a Texas
corporation.

Q2-0-%59-C

i A i T b N N N L N N )

Defendants.

NOTICE OF DISMISSAL WITHOUT PREJUDICE

Plaintiff, M. R. Tudor, Inc. hereby dismisses Defendant Elliott
Marine Services, Inc., without prejudice, from this action pursuant to Federal
Rule of Civil Procedure 41(a)(1)(i). An order of the Court is not required for
Elliott's dismissal because Elliott has not answered or filed a motion for summary
judgment herein. Each party shail bear its respective attorneys fees and costs.

DAVID R. CORDELL, OBA 11272
SEAN H. McKEE, OBA 19277

il LA e

Cordell

CONNER & WINTERS

2400 First National Tower
15 East 5th Street

Tulsa, Oklahoma 74103-4391
(918) 586-5711

Attorneys for Complainant,
M. R. TUDOR, INC.




CERTIFICATE OF SERVICE

I hereby certify that on this 2 Bﬂday of August, 1993, I mailed true and
correct copies of the above and foregoing instrument to:

K. L. Krishnan, Esq.
1100 Leeland
Houston, TX 77002

Charles W. Prather, Esq.
201 West Fifth Street #520
Tulsa, OK 74103

Phil R. Richards, Esq.
Nine East Fourth Street
Suite 400

Tulsa, OK 74103-5113

Elliott Marine Services, Inc.
15014 Chetland Place Drive
Houstion, Texas 77095

by depositing said copies in the United States i], postage p id thereon.

t-—-y ‘
v
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IN THE UNITED STATES DISTRICT COURT U}
FOR THE NORTHERN DISTRICT OF OKLAHOMA

JUANITA BUCHANAN,

Plaintiff,
vs.

PENNY SHERRILL, individually
and as Owner of Autex Foods,
Inc., a Tennessee corporation,
d/b/a Shoney's Restaurant, and
AUTEX FOODS, INC., a Tennessee
corporation, d/b/a Shoney's
Restaurant, and SHONEY'S, INC.,
a Tennessee corporation and the

)

franchisor of Autex Foods, Inc.,)

a Tennessee corporation, and
MIKE GORHAM, individually and
as a manager of Autex Foods,

Inc., d/b/a Shoney's Restaurant,

and ED FISHER, individually and
as a manager of Autex Foods,

Inc., d/b/a Shoney's Restaurant,

and TREY GILLETTE, individually

and as a manager of Autex Foods,
Inc., d/b/a Shoney's Restaurant,

and STEVE CREED, individually
and as the former President of
Autex Foods, Inc., a Tennessce
corporation, d/b/a Shoney's
Restaurant,

Defendants.

)
)
)
)
)
)
)
)

)
)

)
)
)
)
)
)

Case No. 92-C-985 C

FILED

AUG 2 5 1993

Rizhard M. Lawrence, Clerk

1 ISTRICT ©
U, o DISTRICT OF OKLAHOMA

ORDER OF DISMISSAL

COMES ON FOR CONSIDERATION the parties' stipulation pursuant

to Federal Rules of Civil Procedure Rule 41(a) (1) for dismissal of

plaintiff's cause of action for defamation. The Court having

considered the stipulation reached by all counsel as signified by —

their signatures thereto hereby dismisses, without prejudice,

plaintiff's cause of action for defamation. s

IT IS SO ORDERED THIS Qgﬁ; of CZ‘é? , 1993,
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IN THE UNITED STATES DISTRICT COURT ﬁ 1 L E: D
FOR THE NORTHERN DISTRICT OF OKLAHOMA

AUG 2 5 1993

Rizhard M. Lawrence, Clark
U. 5. DISTRICT COURT
RYTTHERN DISTRICT OF OKLAHOMA

SHERRY ANDREWS,
Plaintiff,
vs. Case No. 92 C 925 C

ROBERT W. BCOTS,

Tt Tt Tt e Tt et Tt M Tt

Defendant.
JUDGMENT PURSUANT TQ OFFER OF JUDGMENT

This action came on for hearing before the Court, the
Honorable H. Dale Cook, presiding, for judgment, and the issues
having been heard, judgment is rendered in the above styled and
numbered cause as follows:

The Court, having reviewed the Court file and being fully
advised in the premises, finds that an Offer of Judgment was made
by Defendant, Robert W. Boots and Fitness for Her in the amount of
$3,000.00, inclusive of interest, costs and attorneys fees and the
offer was timely accepted by Plaintiff, Sherry Andrews, filed of
record herein. Based con these findiﬁgs and the Court file,
judgment should be entered in favor of the Plaintiff, SHERRY
ANDREWS, in accordance with the Offer of Judgment.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that Plaintiff,

SHERRY ANDREWS, have and recover judgment of and from Defendant,

ROBERT W. BOOTS and FITNESS FOR HER for the sum of $3,000.00.

DATED THIS _J5 DAY OF Q,,! , 1993.

(Skgned) W, Dele Couk
JUDGE OF THE DISTRICT COURT

SWD:ts/AUGL/3390-00




APPROVED AS TC FORM:

Sharon Womack Doty OBA #1 2
2021 South Lewis, Suite 470
Tulsa, CK 74104

{918) 744-7440

Attorneys for Plaintiff

Aol oA

Robert W. Boots, Pro Se
& Royal Doublin Lane
Broken Arrow, OK 74011

SWD:ta3/AUG1/3390-00




IN THE UNITED STATES DISTRICT COURT E D
FOR THE NORTHERN DISTRICT OF OKLAHOMA AUG 2 5
DORIS KLEY, USﬂﬁﬂgﬂma
MTQ£P1@h*

Plaintiff,
vs. Case No. 92-C-289~B

MRS. ALLISON'S COOKIE COMPANY,
INCORPORATED,

Defendant.

JOINT STIPULATION OF DISMISSAL
COMES NOW the Plaintiff, Doris Kley, by and through her attorney,

N e Nt Nat St Vst Vst gt St St

Jack Freeman, of the Feldman, Hall, Franden, Woodard & Farris law
firm, and the Defendant, Mrs. Allison's Cookie Company, Inc., by and
through its attorney, Nancy J. Siegel, of the Richards, Paul, Richards
& Siegel law firm, and pursuant to Rule 41(a) of the Federal Rules of
Civil Procedure stipulate to a dismissal with prejudice of the above
action, each party to bear its own costs.

Respe 1lly submitted,

i

R." J3€k /Freefan,| OBA #3128

FEL , HALL, DEN,

WOO & F s

525 South Main, Suite 1400

Tulsa, Oklahoma 74103-4409
{918} 583-7129

ATTORNEY FOR PLAINTIFF

Mﬁ':fff e
Nancy J/| Siegel, OBA #10611
RIC S, PAUL, RICHARDS & SIEGEL

9 East Fourth Street, Suite 400
Tulsa, Oklahoma 74103-5118
(918) 584-2583

ATTORNEY FOR DEFENDANT




UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,

Plaintiff,
Civil Action No. 93-C~-490-B
V.

Steven Dudley,

Defendant.

DEFAULT JUDGMENT

This matter comes on for consideration this GQQ_’ day of

422&{ , » 1993, the Plaintiff appearing by F. L. Dunn,

III, United States Attorney for the Northern District of
Oklahoma, through Kathleen Bliss Adams, Assistant United States
Attorney, and the Defendant, Steven Dudley, appearing not.

The Court being fully advised and having examined the
court file finds that Defendant, Steven Dudley, was served with
Summons and Complaint on July 9, 1993. The time within which the
Defendant could have answered or otherwise moved as to the
Complaint has expired and has not been extended. The Defendant
has not answered or otherwise moved, and default has been entered
by the Clerk of this Court. Plaintiff is entitled to Judgment as
a matter of law.

IT IS THEREFORE ORDERED, ADJUDGED, and DECREED that the
Plaintiff have and recover judgment against the Defendant, Steven
Dudley, for the principal amount of $4,595.34, plus penalty
charges in the amount of $14.27, plus accrued interest of

$1,672.16, plus interest thereafter at the rate of 9 percent per




annum until judgment, a surcharge of 10% of the amocunt of the
debt in connection with the recovery of the debt to cover the
cost of processing and handling the litigation and enforcement of
the claim for this debt as provided by 28 U.S.C. § 3011, plus
interest thereafter at the current legal rate of_;LﬁQS percent

per annum until paid, plus costs of this action.

S/ THOMAS &, BRETT
4

United States District Judge

Submitted By:

/5

KATHLEEN BLISS ADAMS, OBA# 13625
Assistant United States Attorney
3900 United States Courthouse
333 West 4th Street

Tulsa, Oklahoma 74103
(918)581-7463
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IN THE UNITED STATES DISTRICT COUR MF I L E D
FOR THE NORTHERN DISTRICT OF OKLAHO

AUG 2 6 1993

H!chard M Laugence Clerk
R
NURTHERH DICTP'CT o %&%OMK

—

THOMAS E. RICKY,
Plaintiff,
vs. No. 91-C-879-E

MAPCO, INC., A Delaware
Corporation,

L e L P N N P Y

Defendant.

JUDGMENT

This action came on for jury trial before the Court, Honorable
James O. Ellison, District Judge, presiding, and the issues having
been duly tried and the jury having rendered its verdict in favor
of Defendant,

IT IS THEREFORE ORDERED that the Plaintiff take nothing from

the Defendant, and that the action be dismissed on the merits. The

Court will address t Defendant's Motion for Attorneys' Fees on

the é% day of L@M , 1993 at /9./75 /ﬁ.m.
ORDERED this day cf August, 1993.

e,

JAMES &< ELLISON, Chief Judge
UNITED STATES DISTRICT COURT
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,
Plaintiff,

CIVIL ACTION NO. 92-C-1065-E

ONE 40.0 ACRE PARCEL OF
REAL PROPERTY IN
S8ECTION 20, TOWNSHIP 27
NORTH, RANGE 23 EAST

OF THE INDIAN MERIDIAN,
OTTAWA COUNTY, OKLAHOMA,
WITH ALL BUILDINGS,
INCLUDING THE RESIDENCE
AND ITS8 CONTENTS, ALL
BARNS AND THEIR CONTENTS,
ALL OTHER BUILDINGS,
AND THEIR CONTENTS, AND
ALL APPURTENANCES AND
IMPROVEMENTS THEREON,

FILED

AUG 241993

Richard M. Lawrence, Clerk
U. 8. DISTRICT COURT
NORTHERN DISTRICT OF DXLAHOMA

T Yt T Y’ e Y’ Y’ Y Y Y T Y’ N S G N N G gl el YepF e e

Defendant.

OR OF DISMIS

This matter coming on for consideration this _J¢  day
of August 1993, before the Honorable James 0. Ellison, Chief
Judge of the United States District Court for the Northern
District of Oklahoma, upon the Motion for Dismissal of the
plaintiff, the United States of America, and the Court, being
fully advised in the premises, finds that this action should be
dismissed, without prejudice and without costs, for the reasons

set forth in plaintiff's Motion.




IT IS, THEREFORE, ORDERED, ADJUDGED, AND DECREED by the
Court that Civil Action No. 92~C-1065-E be, and it is, hereby

dismissed, without prejudice and without costs.

ENTERED this _3(.___ day of August 1993.

S/ Jamrs A o,

LY

JAMES O. ELLISON, Chief Judge of the
United States District Court for the
Northern District of Oklahoma

N: \UDD\CHOOK\FC\ARABESQ1\03246
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DATE
- IN THE UNITED STATES DISTRICT COURT FOR THE. }! iI'[")
NORTHERN DISTRICT OF OKLAHOMA P
iUS 25 BIM

M. R. TUDOR INC., an Oklahoma
Corporation,

Plaintiff,

Vs. No. 92-C-889-C /
WORLDLINE, INC., a Florida corporaticn,
DEAN WORLDWIDE, INC., formerly d/h/a
MAXXIM INTERNATIONAL, RAM-
FORWARDING, INC,, a Texas corporation,
d/b/a MAXXIM INTERNATIONAL, and
ELLIOTT MARINE SERVICES, INC,, a
Texas corporation,

L R N L o e e " i

Defendants.

JUDGMENT

This matter came on for consideration of the motions for summary judgment of
defendant Ram-Forwarding, Inc. The issues having been duly considered and a decision
having been duly rendered in accordance with the Order filed contemporaneously herewith,

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that the judgment is

hereby entered for defendant Ram-Forwarding, Inc., and against plaintiff.

-

IT IS SO ORDERED this -5 day of August, 1993.

-

H =DAL:' (30% 2

UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT FOR THE i 1 éh - “j

NORTHERN DISTRICT OF OKLAHOMA

M. R. TUDOR INC., an Oklahoma )
Corporation, )
Plaintiff, )
)

Vs. ) No. 92-C-889-C
)
WORLDLINE, INC., a Florida corporation, )
DEAN WORLDWIDE, INC., formerly d/b/a )
MAXXIM INTERNATIONAL, RAM- )
FORWARDING, INC., a Texas corporation, )
d/b/a MAXXIM INTERNATIONAL, and )
ELLIOTT MARINE SERVICES, INC,, a )
Texas corporation, )
)
Defendants. )

ORDER

Before the Court is the motion of defendant Ram Forwarding, d/b/a Maxxim
International ("Ram"), for summary judgment. Plaintiff has sued, inter alia, Dean
Worldwide, Inc., formerly d/b/a Maxxim International ("Dean"), and Ram for claims arising
out of plaintiffs attempt to secure ocean freight transportation for certain equipment.
Plaintiff contends that "Maxxim", by which plaintiff means Dean and Ram collectively, was
guilty of negligence, breach of contract, fraud and breach of fiduciary duty in the failure
of the transportation to be properly provided. Ram’s motion is straight-forward: it had no
involvement in the litigated events, and therefore is not liable.

In its statement of undisputed facts, Ram sets forth that the alleged failure of the
transportation took place in March, 1991, during which time Dean conducted certain of
its ocean freight forwarding business under the tradename of Maxxim. Further, that Dean

acquired Ram as a wholly-owned subsidiary in April of 1991, and that before that date,

N
~ :]3/1 L/




Dean owned no interest in, and did not control, Ram. Only after April, 1991 did Ram
adopt the tradename Maxxim in conjunction with its ocean freight activities. Ram did not
act as the freight forwarder which arranged the shipment in question.

In response, plaintiff asserts that "Maxxim never made any distinctions to Tudor as
to whether it was Dean or Ram conducting business under the trade name Maxxim at any
. given point in time." Further, that Ram/Maxxim made a settlement offer to plaintiff on
November 12, 1991 and that Ram should therefore be estopped from claiming that it is not
liable to plaintiff. The Court disagrees. If Ram isr now doing business as Maxxim, of course
that is the entity which must make settlement offers. The undisputed fact is that Rém was
not acquired by Dean until after the transaction involved in this case was completed.
Therefore, it simply cannot be held liable for events which took place prior to that
acquisition. Dean still exists as a viable entity, and it must be the focus of plaintiff’s
claims.

It is the Order of the Court that the motion of fhe defendant Ram-Forwarding, Inc.
for summary judgment is hereby granted.

— .
IT IS SO ORDERED this G;/_'ﬁ day of August, 1993.

-

H. DALE COOK
UNITED STATES DISTRICT JUDGE
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ALG 25 1993

IN THE UNITED STATES DISTRICT COURT IN AND Eg%
THE NORTHERN DISTRICT OF OKLAHOMA %,gg f“??

#

#

RESQOLUTION TRUST CORPORATION, as
Conservator for Cimarron Federal
Savings Association,

Plaintiff,

vS. Case No.
ANTHAN D. FULLER and JANICE M.
FULLER, husband and wife;

VICTOR W. ADERHOLD; ANGELA B.
BRAUER; QUINTON R. DODD and
VICKIE E. DODD, husband and wife;
LAKELAND REAL ESTATE DEVELOPMENT,
INC.; JAMES M. HENRY and KAREIN
HENRY a/k/a KAREIN L. HENRY,
husband and wife,

(Consolidated into and
with Case No. 89-C-753~C:

Case No. 89-C-754-C;
Case No. 89-C-755-C;
Case No. 89-C-756-C;
Case No. 89-C-758-C;
and Case No. 89-C-759-C)

et S e gt s s S S Nt s St st Nal Nre N Nt St St Sl

Defendants.

AGREED ORDER GRANTING
APPLICATION FOR ATTORNEY’S FEES

This matter comes before the Court on the Application for
Attorney’s Fees of Plaintiff Resolution Trust Corporation, as
Receiver for cimarron Federal Savings Association (the
"RTC/Receiver"). The RTC/Receiver and counsel for objecting
Defendants Anthan D. and Janice M. Fuller have agreed to the entry
of this order awarding attorney’s fees and expenses to the
RTC/Receiver in the amount of $4,108.12.

As no other defendants have objected to the application
for an award of attorney’s fees ‘and costs, the Court finds that the
RTC/Receiver is entitled to recover from Defendants Anthan D.
Fuller, Janice M. Fuller, Victor W. Aderhold and Angela Brauer, and
each of them, and from the interest in the Mortgaged Property of

Quinton R. Dodd and Vickie E. Dodd, attorney’s fees and expenses in




the amount of $4,108.12 and that the same shall be apportioned
equally among the Judgment Debtors and added to the Jjudgments

entered herein.

IT IS SO ORDERED this J:Z day of , 1993.

UNITED S ES DISTRICT JUDGE

Approved in form and content:

@W%

Gary R. McSpadden, OBA #6093
Dana L. Rasure, OBA #7421
Barbara J. Eden, OBA #14220
BAKER & HOSTER

800 Kennedy Building

Tulsa, Oklahoma 74103

(918) 592-5555

Attorneys for Plaintiff
Resolution Trust Corporation
as Receiver for Cimarron
Federal Savings Association

Greg eier, OBA #6122
7136 South Yale, Suite 146
Tulsa, Oklahoma 74136

(918) 496-8068

Attorney for Defendants
Anthan D. Fuller and Janice
M. Fuller, husband and wife

850013.043
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DATE. AUG 2 5 1993

UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,
Plaintife,

vVSs.

FILED

AUG 2 1199

)
)
)
)
)
NATHANIEL MORROW, JR. a/k/a )
NATHAN MORROW; MARY CROSSLEN )
f/k/a MARY MORROW f/k/a MARY )
LOUISE MORROW f/k/a MARY L. ) Richard M. %ﬁfé?"&%ucé'ar*
MORROW; SAMUEL CROSSLEN; OLD ) %’mﬁikﬁ'ﬂslsmﬂ OF OKAHOMA
REPUBLIC INSURANCE; STATE OF )
OKLAHOMA ex rel. DEPARTMENT OF )
HUMAN SERVICES; COUNTY )
TREASURER, Tulsa County, )
Oklahoma; and BOARD OF COUNTY )
COMMISSIONERS, Tulsa County, }
Oklahoma, )
)
)

Defendants. CIVIL ACTION NO. 92~C-661-B

UDG OF FORECLOS

This matter comes on for consideration this Ji§ffb§éy
of ééé%ﬁﬁ&gz + 1993. The Plaintiff appears by F. L. Dunn,
III, United States Attorney for the Northern District of
Oklahoma, through Phil Pinnell, Assistant United States Attorney;
the Defendants, County Treasurer, Tulsa County, Oklahoma, and
Board of County Commissioners, Tulsa County, Oklahoma, appear by
J. Dennis Semler, Assistant District Attorney, Tulsa County,
Oklahoma; the Defendant, State of Oklahoma eyx rei. Department of
Human Services, appears by its attorney Ann E. Williams; and the
Defendants, Nathaniel Morrow, Jr. a/k/a Nathan Morrow, Mary
Crosslen f/k/a Mary Morrow f/k/a Mary Louise Morrow f/k/a Mary 1.
Morrow, Samuel Crosslen, and 0ld Republic Insurance, appear not,

but make default.




The Court being fully advised and having examined the
court file finds that the pefendant, Nathaniel Morrow, Jr. a/k/a
Nathan Morrow, was served with Summons and Complaint on March 10,
1993; that the Defendant, Mary Crosslen f/k/a Mary Morrxow f/kx/a
Mary Louise Morxow f/k/a Mary L. Norrow, acknowledged receipt of
Summons and Complaint on August 31, 1992; that the Defendant,
Samuel Crosslen, acknowledged receipt of Summons and Complaint on
August 31, 1992; that the Defendant, 0Old Republic Insurance, wWas
served with Summons and Complaint on April 8, 1993; that the
Defendant, State of Oxlahona ex rel. Department of Human
gervices, acknowledged receipt of Summons and Complaint on
August 4, 1992; that the Defendant, County Treasurer, Tulsa
County, Oklahona, acknowledged receipt of Summons and Complaint
on August 3, 1992; and that the Defendant, Board of County
Compissioners, Tulsa County, oklahoma, acknowledged receipt of
Summons and Complaint on July 31, 1992.

It appears that the pefendants, County Treasurer, Tulsa
County, Oklahoma, and Board of County Commissioners, Tulsa
county, Oklahoma, filed their Answers on Rugust 24, 1992; that
the Defendant, State of Oklahoma ex rel. Department of Human
Services, filed ite Answer on August 2§, 1992; and that the
Defendants, Nathaniel Moxrow, Jr. a/k/a Nathan Morrow, Mary
crosslen f/k/a Mary Morrow f/k/a Mary Louise Morrow f/k/a Mary L.
ub;row, Samuel Crosslen, and 0ld Republic Insurance, have failed
to answer and their default has therefore been entered by the

Clerk of this Court.




The Court further finds that on November 22, 1989,
Samuel Crosslen and Mary Crosslen filed their voluntary petition
in bankruptcy in Chapter 7 in the United States Bankruptcy Court,
Northern District of Oklahoma, Case No. 89-03581-W. On March 7,
1990, a Discharge of Debtor was entered in this case releasing
debtors from all dischargeable debts. On July 6, 1992, the
United States Bankruptcy Court for the Northern District of
Oklahoma entered its order modifying the automatic stay afforded
the debtors by 11 U.S.C. § 362 and directing abandonment of the
real property subject to this foreclosure action described below.

The Court further finds that this is a suit based upon
a certain mortgage note and for foreclosure of a mortgage
securing said mortgage note upon the following described real
property located in Tulsa County, Oklahoma, within the Northern
Judicial District of Oklahoma:

Lot Ten (10) Block Eighteen (18) Northridge,

an Addition in Tulsa County, State of

Oklahoma, according to the recorded Plat

thereof.

The Court further finds that on August 14, 1973,
Nathaniel Morrow, Jr. and Mary Morrow executed and delivered to
the United States of America, acting on behalf of the
Administrator of Veterans Affairs, now known as Secretary of
Veterans Affairs, their mortgage note in the amount of $9,500.00,
payable in monthly installments, with interest thereon at the
rate of 4.5 percent per annum.

The Court further finds that as security for the

payment of the above-described note, Nathaniel Morrow, Jr. and

-3




Mary Morrow executed and delivered to the United States of
America, acting on behalf of the Administrator of Veterans
Affairs, now known as Secretary of Veterans Affairs, a real
estate mortgage dated August 14, 1973, covering the above- -
described property, situated in the State of Oklahoma, Tulsa
County. This mortgage was recorded on August 15, 1973, in Book
4083, Page 914, in the records of Tulsa County, Oklahoma.

The Court further finds that the Defendants, Nathaniel
Morrow, Jr. a/k/a Nathan Morrow and Mary Crosslen f/k/a Mary
Morrow f/k/a Mary Louise Morrow f/k/a Mary L. Morrow, made
default under the terms of the aforesaid note and mortgage by
reason of their failure to make the monthly installments due
thereon, which default has continued, and that by reason thereof
the Defendants, Nathaniel Morrow, Jr. a/k/a Nathan Morrow and
Mary Crosslen f/k/a Mary Morrow f/k/a Mary Louise Morrow f/k/a
Mary L. Morrow, are indebted to the Plaintiff in the principal
sum of $6,291.39, plus interest at the rate of 4.5 percent per
annum from July 21, 1993 until judgment, plus interest thereafter
at the legal rate until fully paid, and the costs of this action
in the amount of $62.92 (fees for service of Summons and
Complaint).

The Court further £finds that the Defendant, State of
Oklahoma ex rel. Department of Human Services, has a lien on the
property which is the subject matter of this action by virtue of

a Judgment in Tulsa County District Court, Case No. JFD-81-1114.




Said lien is inferior to the interest of the Plaintiff, United
States of America.

The Court further finds that the Defendant, County
Treasurer, Tulsa County, Oklahoma, has a lien on the property
which is the subject matter of this action by virtue of personal
property taxes in the total amount of $16.00 which became a lien
on the property as of 1989 ($1.00), 1990 ($1.00), 1991 ($14.00).
Said lien is inferior to the interest of the Plaintiff, United
States of America.

The Court further finds that the Defendant, Becard of
County Commissioners, Tulsa County, Oklahoma, claims no right,
title or interest in the subject real property.

The Court further finds that the Defendants, Samuel
Crosslen and Old Republic Insurance, are in default and have no
right, title or interest in the subject real property.

IT I8 THEREFORE ORDERED, ADJUDGED, AND DECREED that the
Plaintiff, the United States of America, acting on behalf of the
Secretary of Veterans Affairs, have and recover judgment against
the Defendants, Nathaniel Morrow, Jr. a/k/a Nathan Morrow
in personam and Mary Crosslen f/k/a Mary Morrow f/k/a Mary Louise
Morrow f/k/a Mary L. Morrovw in rem, in the principal sum of
$6,291.39, plus interest at the rate of 4.5 percent per annum
from July 21, 1993 until judgment, plus interest thereafter at
the current legal rate of ;zdfi_ percent per annum until paid,

plus the costs of this action in the amount of $62.92 (fees for




service of Summons and Complaint), plus any additional sums
advanced or to be advanced or expended during this foreclosure
action by Plaintiff for taxes, insurance, abstracting, or sums
for the preservation of the subject property.

IT I8 FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, 8tate of Oklahoma ex rel. Department of Human
Services, have and recover judgment by virtue of a Judgment in
Tulsa County District Court, Case No. JFD-81-1114.

IT I8 FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, County Treasurer, Tulsa County, Oklahoma, have and
recover judgment in the total amount of $16.00 for personal
property taxes for the years, 1989 ($1.00), 1990 ($1.00), and
1991 ($14.00), plus the costs of this action.

IT I8 FURTHER ORDBRBD, ADJUDGED, AND DECREED that the
Defendants, SBamuel Crosslen, 014 Republic Insurance, and Board of
County Commissioners, Tulsa County, Oklahoma, have no right,
title or interest in the subject real property.

IT I8 FURTHER ORDERED, ADJUDGED, AND DECREED that upon
the failure of said Defendants, Nathaniel Morrow, Jr. a/k/a
Nathan Morrow and Mary Crosslen f/k/a Mary Morrow f/k/a Mary
Louise Morrow f/k/a Mary L. Morrow, to satisfy the in personam
and in rem judgment of the Plaintiff herein, an Order of Sale
'shall be issued to the United States Marshal for the Northern
District of Oklahoma, commanding him to advertise and sell

according to Plaintiff's election with or without appraisement




the real property involved herein and apply the proceeds of the
sale as follows:

First:

In payment of the costs of this action

accrued and accruing incurred by the

Plaintiff, including the costs of sale of

said real property;

Second:

In payment of the judgment rendered herein

in favor of the Plaintiff;

Third:

In payment of Defendant, County Treasurer,

Tulsa County, Oklahoma, in the amount of

$16.00, personal property taxes which are

currently due and owing;

Fourth:

In payment of the judgment rendered herein in

favor of the Defendant, State of Oklahoma

ex rel. Department of Human Services.
The surplus from said sale, if any, shall be deposited with the
Clerk of the Court to await further Order of the Court.

IT I8 FURTHER ORDERED, ADJUDGED, AND DECREED that from
and after the sale of the above-described real property, under
and by virtue of this judgment and decree, all of the Defendants

and all persons claiming under them since the filing of the




Complaint, be and they are forever barred and foreclosed of any
right, title, interest or claim in or to the subject real

property or any part thereof. e
CUUMAR R ran g

P

UNITED STATES DISTRICT JUDGE
APPROVED:

F. L. DUNN, III
United States Attorney

PHIL PINNELL, OBA #7169
Assistant United States Attorney
3900 U,S. Courthouse

Tulsa, Oklahoma 74103

(918) 581-7463

DENNIS SEMLER, OBA #8076
ssistant District Attorney
406 Tulsa County Courthouse
Tulsa, Oklahoma 74103
(918) 596-4841
Attorney for Defendants,
County Treasurer and
Board of County Commissioners,
Tulsa County, Oklahoma

4

ANN B. WILLIAMS, OBA F13622
Tulsa District child Support
Department of Human Services
P.O. Box 3643
Tulsa, OK 74101-3643
(918) 581-2203
Attorney for Defendant,
State of Oklahoma ex rel.
Department of Human Services

Judgment of Foreclosure
Civil Action No. 92-C~661-B

PP/css
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

BIZJET INTERNATIONAL SALES &
SUPPORT, INC., an Oklahoma
corporation,

FILED
MG 23 1993

{iichard M. Lawrenze, Court Clerk
U.S. DISTRICY SOURT

Plaintiff,

vs.

ZEPHYR AVIATION SERVICES, INC.,
a California corporation, and
INDO-AIR FLEET, INC., a
California corporation,

Defendants. Case Na. 92-C-926 C

STIPULATION OF
DISMISSAL WITH PREJUDICE

Plaintiff BizJet International Sales & Support, Inc., and
defendants Zephyr Aviation Services, Inc., and Indo-Air Fleet,
Inc. pursuant to Fed. R. Civ. P. 41, hereby stipulate that ail
claims raised by plaintiff against defendants and all
counterclaims raised by defendants against plaintiff in the
above-styled action shall be, and hereby are, dismissed with
prejudice, with each party to bear their own costs herein.
Nothing herein shall affect any other claims or defenses that
defendants may have between themselves.

Respectfully submitted,

MOYERS, MARTIN, SANTEE,
IMEL & TETRICK

By: hBaJ*#A YavaS ;iEXXxN>J~J_3>
Terry M. ‘Bhomas
320 S. Boston Bldg.
Suite 920
Tulsa, Oklahoma 74103
(918) 582-5281

ATTORNEYS FOR PLAINTIFF
BIZJET INTERNATIONAL SALES
& SUPPORT, INC.




ZEPHYR AVIATION SERVICES, INC.

HALYL, ESTILI
GOLDEN NEL

By:

Donald L. Kahl, OBA #4855
4100 Bank of Oklahoma Tower
One Williams Center

Tulsa, Oklahoma 74172
(918) 588-2700

DLK-1975 -2-
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

FILED

AUG 2 4 1993

Richard M. Lawrence, Court Clerk
Case No. 93-cUf1YETAFT COURT

SONYA M. ELLIOQOTT, an
individual,

Plaintif€f,
vs.

WALGREEN CO,, an Illinois
corporation,

i i I A

Defendant.

OF
JOINT STIPULATION EOR DISMISSAL

Pursuant to Rule 41(a) of the Federal Rules of Civil
Procedure, the Plaintiff, Sonya M. Elliott, and the
Defendant, Walgreen Co., jointly stipulate and agree that
this action should be and is hereby dismissed with
prejudice, each side to. bear her or its own costs,

attorneys' fees and expenses.

,/”}E;>
( e

BRADLEY A //JACKSON, OBA #14614
Attorney at Law

1718 South Cheyenne Avenue
Tulsa, Oklahoma 74119-4612
(918) 587-7766

ATTORNEY FOR PLAINTIFF
SONYA M., ELLIOTT

Mace, € Ugeadloo

J. RONAL{ PETRIKIN, (OBA #7092
MADALENE A.B. WITTERHOLT, OBA #10528
NANCY E. VAUGHN, OBA #9214
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA F I L

Ep

Alg 2.
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FASHION, INC., Case No. 92-01663-W
Chapter 11

Appeal No. 93-692-B

Debtor.

ORDER OF DISMISSAL

Upon motion of the United States of America, it is hereby ORDERED that the
appeal of the United States effected by the filing of a Notice of Appeal on August 2,

1993, is dismissed.

8/ THOMAS R. BRETT

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE

SUBMITTED BY:

Assistant United States Attorney
3900 U.S. Courthouse

Tulsa, OK 74103

(918) 581-7463
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

DONALD NEWMAN,
Plaintiff,
V.

STAR MOTORCARS, INC., an

\-vw\—rvv’v—vv!—\uvw

Vil L—«:‘vii .

Case No. 93—C—298F I L E D

Oklahoma corporation; ROBERT AUG o 4.
CLARK; and the UNITED STATES “ 41503
OF AMERICA, PRI M, Loy
'mkmf JS]"R CT Csn Clerk
Defendants. i ”KOUO}H

AL
NOW on this £ & "c{igy of August, 1993, there comes on for hearing Plain-

tiff's Motion to Correct Court's Order of August 13, 1993, which the Court finds,

for good-cause shown, should be granted.

The Court finds that through oversight two of the descriptions of auto-
mobiles in the Court's Order Granting Partial Summary Judgment of August 13,
1993 are erroneous, and that paragraphs 3.(b) and 3.(c) should be corrected to read
as follows:

3. (b} 1988 Mercedes-Benz 300E, VIN: WDBEA30DOJA681987

(c) 1987 Mercedes—Benz 300E, VIN: WDBEA30D9HAS558313
In all other respects, the order of August 13, 1993 remains in full force and effect
except as corrected.

IT IS SO ORDERED.

8/ THOMAS R. BRETT

THOMAS R. BRETT, UNITED STATES
DISTRICT JUDGE

cc:  Mark S. Rains
Dwight L. Smith
Mac D. Finlayson
Carolyn D. Jones
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IN THE UNITED STATES DISTRICT COURT FOR 1@ I
NORTHERN DISTRICT OF OKLAHOMA L Ev [:

a{f”ard

Ilaf]m D/g le,-

”&v Qr
I gr £
0-{’

VEARL J. OSBORN,

01.,&_

Plaintiff,
0454

SECRETARY OF HEALTH AND HUMAN

)
)
)
)
v. ) 92-C-491-B
)
)
SERVICES, )
)
)

Defendant.

ORDER

The Secretary of Health and Human Services denijed disability benefits to Plaintiff
Vearl J. Osborn, concluding that she could return to her past relevant work as an
office/clerical employee. Ms. Osborn now appeals that decision.

Ms. Osborn was born in 1947. She completed high school and has worked as a
secretary, waitress, typist and day care worker. She first filed applications for disability
and Supplemental Security Income Disability benefits in 1986 for back injuries and a
mental impairment. The Secretary denied that application on July 9, 1987, and Ms.
Osborn did not appeal. |

Ms. Osbom filed her second application in August of 1988, alleging "back, néck, leg
and mental" impairments. That application was also denied. Ms. Osborn filed a third
application in June of 1989 alleging "depression, back, neck [and] leg pain," and, that too
was denied. Ms. Osborn then requested a hearing before the Administrative Law Judge

("ALJ").




The medical evidence in the record indicates that Ms. Osborn has suffered from
mental and emotional problems. See, Record, pages 277-289. In addition, the record shows
that she has had problems with her heart, along with back injuries. One doctor, Dr. Gary
Davis, M.D., stated that he did not believe Ms. Osborn was employable. Id. at 674.1

At the hearing before the AL!, Ms. Osborn was not represented by counsel.
However, she did testify that she could not work due to her nerves and because of her
heart condition. A Vocational Expert also testified at the hearing. The ALJ asked her the
following hypothetical question:

ALI I have an individual who is 43 years of age and has completed the 12th’

grade plus one year of college, has the past work history as -- a general office

clerk, bookkeeping, data entry person and waitress and can still perform light

or sedentary work with these additional restrictions. The primary restriction

would be the ones related to the emotional -- condition and let’s say that
because of the depression and other emotional problems that she has, that

she has limitations there and she would, would be limijted to -- only to

simple repetitive type jobs...with that restriction would there be any jobs in

the regional or national economy that such an individual could perform?

The Vocational Expert testified that jobs as file and mail clerks were available. Jd.
at 71. The ALJ asked a few follow-up questions of the vocational expert, but none of them
mentioned Ms. Osborn’s heart problems. Following the hearing, the ALJ issued a denial
decision on May 15, 1991. Below are some of his findings:

- The medical evidence establishes that the claimant is severely impaired as

the result of depression, a personality disorder, a back strain, and coronary
artery disease, however she does not have an impairment, or combination of

1 Davis examined Osborn on September 13, 1989 and wrote: "This patient is a 41-year-old female with multiple problems. These problems
basically consist of chronic low back pain secondary to muscle strain and spasm with possible degenerative joint disease associated with the
syndrome, chronic neck pain from the same cause, chronic knee Dpain, status post surgery with possible degenerative joint disease; psychotic
depression with a very short attention span with some suicidal ideation intermittenuly, and obesity. It is my opinion that this.. patient is not
employable; however, with specialized skill training, she may be able to hold down some ype of a desk job under direct supervision for shorn
periods of time." Id. at 674.




impairments, listed in, or medically equal to an impairment listed in
Appendix 1. Subpart P, Regulations No. 4.

-- The claimant retains the residual physical and mental abilities to return to .

past relevant work as an office/clerical employee to include jobs such as file

clerk and mail clerk. Id. ar 96-97.
I. Legal Analysis

Two issues raised are problematic.. First, was the ALTs hypothetical question
proper? Second, did the ALJ adequately develop the record for Ms. Osborn, who was not
represented by counsel and, according to some of the medical evidence, had mentél
problems?

The rule governing hypothetical questions was set out in Hargis v. Sullivan, 945 F.2d
1482, 1492 (10th Cir. 1991): Testimony elicited by hypothetical questions that do not
relate with precision all of a claimant’s impairments cannot constitute substantial evidence
to support the Secretary’s decision.

In the case at bar, the ALT’s hypothetical did not “relate with precision" all of Ms.
Osbom’s impairments. The ALPs question clearly focused on Ms. Osborm’s mental
impairments, but did not adequately discuss Ms. Osborn’s heart problems. However, when

making his findings, the ALJ acknowledged that Ms. Osborn was "severely impaired" as the

result of depression, a personality disorder, a back strain, and coronary artery disease."

Based on such findings, the undersigned finds that the ALJ should have included Ms.
Osborn’s coronary heart disease in his hypothetical question.

Intertwined in the "hypothetical question" issue is whether the ALJ adequately
developed the record. The ALJ has a basic duty "to inform himself ébout facts relevant to

his decision and to learn the claimant’s own version of those facts." Dixon v. Heckler, 811

3




F.2d 506, 510 (10th Cir. 1987), quoting, Heckler v. Campbell, 461 U.S. 458, 471, n.1
- (1983). The duty of inquiry takes on "special urgency" when the claimant has little
education and is unrepresented by counsel. Jd.

In the instant case, Ms. Osborn -- unlike the claimant in Dixon - had a 12th grade
education and attended college. But the medical evidence indicates that Ms. Osborn had
mental problems. In addition, the record shows that Ms. Osborn was ill-equipped to
represent herself at the hearing.? For the most part, she was only a passive observer.
Furthermore, given the 804-page record, which included paperwork from all three of Ms.
Osborm’s applications, the entire proceeding was complex. Given these circumstances, the
undersigned, finds that the ALJ failed to adequately develop the record.

A third concern is the ALJs handling of Dr. Davis’ examination. Dr. Davis, who
appears to be a treating physician, stated that he believed Ms. Osborn to be
“unemployable." Although the ALJ extensively summarized the evidence, he failed to
adequately discuss Dr. Davis’ findings. Arguably, Dr. Davis’ report could still have merit
even if it did take place after March 31, 1989 -- the date Ms. Osborn last met the special
earnings requirement.®

Given the foregoing circumstances, the Court REMANDS this case. Since Ms.
Osborn is now represented by counsel, the ALJ shall have a supplemental hearing where

testimony is taken from a Vocational Expert and a Medical Consultant to determine to what

2 Of particular concern 1o the undersigned is that Osborn seemed unsure as to what to do when the ALT asked her to guestion the
vocational expert. :

3 On page 92 of the Record, the ALY correctly stated that it must be found that Osborn was disabled prior to March 31, 1989. Dr. Davis’
examination took place on September 13, 1989, While arguably such an examination may be discounted because it took place some six months
after the March 31 deadline, it is equally as possible that Dr. Davis* finding could have merit. Based on the record, however, this Court is unsure
how, or if, the ALY examined such evidence.

4




extent, if any, Ms. Osborn’s heart condition -- combined with her mental and back problems
-~ impact her ability to work. In addition, the ALJ should re-examine the evidence
submitted by Dr. Davis in a light f;:xistent with this opinion.*

SO ORDERED THIS A3 day of 0,{ P ﬂ -~ 1993,

Q%MW

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE

The ALT's ruling to apply res judicata to his July 9, 1987 decision is proper.

5




UNITED S8TATES DISTRICT COURT FOR THE
NORTHEERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,

Plaintiff, F I L E
vs. D
AUG A
GEORGE W. ANDERSON a/k/a
GEORGE WAYNE ANDERSON; EVELYN Richard y

. la
char, DI ’wrsnce, Clerk
NORTHERY L‘:’STRIUC 0; gx%lm

)
)
)
)
)
)
)
)
ANDERSON; LYDELL L. ANDERSON )
a/k/a LYDELL LAMAR ANDERSON; )
TERRY ANDERSON a/k/a TERRY M. )
ANDERSON a/k/a TERRY McDONALD )
ANDERSON; STATE OF OKLAHOMA )
ex rel, OKLAHOMA TAX )
COMMISSION; TULSA TEACHERS )
CREDIT UNION; COUNTY )
TREASURER, Tulsa County, )
Oklahoma; and BOARD OF COUNTY )
COMMISSIONERS, Tulsa County, )
Oklahoma, )
)

)

Defendants. CIVIL ACTION NO. 93-~C-69-B

JUDGMENT OF FORECLOSURE

This matter comes on for consideration this éfZ£: day
of . 1993. The Plaintiff appears by F.L. Dunn,
IITI, United States Attorney for the Northern District of
Oklahoma, through Peter Bernhardt, Assistant United States
Attorney; the Defendant, County Treasurer, Tulsa County,
Oklahoma, appears by J. Dennis Semler, Assistant District
Attorney, Tulsa County, Oklahoma; the Defendant, Board of County
Commissioners, Tulsa County, Oklahoma, appears not, having
previously filed an Answer, claiming no right, title or interest
in the subject property; the Defendant, State of Oklahoma ex rel.
Oklahoma Tax Commission, appears not, having previously filed its
Disclaimer; and the Defendants, George W. Anderson a/k/a George

Wayne Anderson; Evelyn Anderson; Lydell L. Anderson a/k/a Lydell

& e o



Lamar Anderson; Terry Anderscn a/k/a Terry M. Anderson a/k/a
Terry McDonald Anderson; and Tulsa Teachers Credit Union, appear
not, but make default,

The Court, being fully advised and having examined the
court file, finds that the Defendant, George W. Anderson a/k/a
George Wayne Anderson, was served with Summons and Complaint on
May 5, 1993; the Defendant, Evelyn Anderson, was served with
Summons and Complaint on May 5, 1993; the Defendant, Lydell I.
Anderson a/k/a Lydell Lamar Anderson, acknowledged receipt of
Summons and Complaint on February 6, 1993; the Defendant, Tulsa
Teachers Credit Union, acknowledged receipt of Summons and
Complaint on January 28, 1993; the Defendant, State of Oklahoma
ex rel. Oklahoma Tax Commission, acknowledged receipt of Summons
and Complaint on January 27, 1993; the Defendant, County
Treasurer, Tulsa County, Oklahoma, acknowledged receipt of
Summons and Complaint on January 28, 1993; and that Defendant,
Board of County Commissioners, Tulsa County, Oklahoma,
acknowledged receipt of Summons and Complaint on January 28,
1993.

The Court further finds that the Defendant, Terry
Anderson a/k/a Terry M. Anderson a/k/a Terry McDonald Anderson,
was served by publishing notice of this action in the Tulsa Daily
Commerce & Legal News, a newspaper of general circulation in
Tulsa County, Oklahoma, once a week for six (6) consecutive weeks
beginning May 27, 1993, and continuing to July 1, 1993, as more
fully appears from the verified proof of publication duly filed

herein; and that this action is one in which service by
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publication is authorized by 12 0.S. Section 2004 (c) (3) (c) .
Counsel for the Plaintiff does not know and with due diligence
cannot ascertain the whereabouts of the Defendant, Terry Anderson
a/k/a Terry M. Anderson a/k/fa Terry McDonald Anderson, and
service cannot be made upon said Defendant within the Northern
Judicial District of OKklahoma or the State of Oklahoma by any
other method, or upon said Defendant without the Northern
Judicial District of Oklahoma or the State of Oklahoma by any
other method, as more fully appears from the evidentiary
affidavit of a bonded abstracter filed herein with respect to the
last known address of the Defendant, Terry Anderson a/k/a Terry
M. Anderson a/k/a Terry McDonald Anderson. The Court conducted
an inquiry into the sufficiency of the service by publication to
comply with due process of law and based upon the evidence
presented together with affidavit and documentary evidence finds
that the Plaintiff, United States of America, acting on behalf of
the Secretary of Veterans Affairs, and its attorneys, F.L. Dunn,
III, United States Attorney for the Northern District of
Oklahoma, through Peter Bernhardt, Assistant United States
Attorney, fully exercised due diligence in ascertaining the true
name and identity of the party served by publication with respect
to his/her present or last known place of residence and/or
mailing address. The Court accordingly approves and confirms
that the service by publication is sufficient to confer
jurisdiction upon this Court to enter the relief sought by the
Plaintiff, both as to subject matter and the Defendant served by

publication.




It appears that the Defendant, County Treasurer, Tulsa
County, Oklahoma, filed his Answer on February 23, 1993; the
Defendant, Board of County Commissioners, Tulsa County, Oklahoma,
filed its Answer on February 23, 1993, claiming no right, title
or interest in the subject property; that the Defendant, State of
Oklahoma ex rel. Oklahoma Tax Commission, filed its Disclaimer on
February 26, 1993; and that the Defendants, George W. Anderson
a/k/a George Wayne Anderson; Evelyn Anderson; Lydell L. Anderson
a/k/a Lydell Lamar Anderson; Terry Anderson af/k/a Terry M.
Anderson a/k/a Terry McDonald Anderson; and Tulsa Teachers Credit
Union, have failed to answer and their default has therefore been
entered by the Clerk of this Court.

The Court further finds that on December 12, 1990,
Terry McDonald Anderson filed a voluntary petition in bankruptcy
in Chapter 7 in the United States Bankruptcy Court, Northern
District of Oklahoma, Case No. 90-3905, was discharged on
April 8, 1991, and the case was closed on June 11, 1991.

The Court further finds that on July 17, 1991, Lydell
Lamar Anderson filed his voluntary petition in bankruptcy in
Chapter 7 in the United States Bankruptcy Court, Northern
District of Texas, Case No. 391-35482-HCA-7, was discharged on
November 8, 1991, and the case was closed on December 18, 1991.

The Court further finds that this is a suit based upon
a certain mortgage note and for foreclosure of a mortgage
securing said mortgage note upon the following described real
property located in Tulsa County, Oklahoma, within the Northern

Judicial District of Oklahoma:




Lot Seventeen (17), Block Nineteen (19)

VALLEY VIEW ACRES ADDITION to the City of

Tulsa, Tulsa County, Oklahoma, according to

the recorded plat thereof.

The Court further finds that on August 16, 1976, the
Defendant, George W. Anderson, executed and delivered to the
United States of America, acting on behalf of the Administrator
of Veterans Affairs, now known as Secretary of Veterans Affairs,
his mortgage note in the amount of $11,000.00, payable in monthly
installments, with interest thereon at the rate of 9 percent (9%)
per annum.

The Court further finds that as security for the
payment of the above-described note, the Defendant, George W.
Anderson, executed and delivered to the United States of America,
acting on behalf of the Administrator of Veterans Affairs, now
known as Secretary of Veterans Affairs, a mortgage dated
August 16, 1976, covering the above-described property. Said
mortgage was recorded on August 23, 1976, in Book 4228, Page
2070, in the records of Tulsa County, Oklahoma.

The Court further finds that the Defendant, George W.
Anderson a/k/a George Wayne Anderson, made default under the
terms of the aforesaid note and mortgage by reason of his failure
to make the monthly installments due thereon, which default has
continued, and that by reason thereof the Defendant, George W.
Anderson a/k/a George Wayne Anderson, is indebted to the
Plaintiff in the principal sum of $8,947.38, plus interest at the
rate of 9 percent per annum from December 1, 1990 until judgment,

plus interest thereafter at the legal rate until fully paid, and




the costs of this action in the amount of $299.54 ($6.84 fees for
service of Summons and Complaint, $292.70 publication fees).

The Court further finds that the Defendant, County
Treasurer, Tulsa County, Oklahoma, has a lien on the property
which is the subject matter of this action by virtue of personal
property taxes in the amount of $19.00 which became a lien on the
Property as of June 26, 1992. Said lien is inferior to the
interest of the Plaintiff, United States of America.

The Court further finds that the Defendant, Board of
County Commissioners, Tulsa County, Oklahoma, claims no right,
title or interest in the subject real property.

The Court further finds that the Defendant, State of
Oklahoma ex rel. Oklahoma Tax Commission, disclaims any right,
title or interest in the subject real property.

The Court further finds that the Defendants, George W.
Anderson a/k/a George Wayne Anderson; Evelyn Anderson; Lydell L.
Anderson a/k/a Lydell Lamar Anderson; Terry Anderson a/k/a Terry
M. Anderson a/k/a Terry McDonald Anderson; and Tulsa Teachers
Credit Union, are in default and have no right, title or interest
in the subject real property.

IT I8 THEREFORE ORDERED, ADJUDGED, AND DECREED that the
Plaintiff have and recover judgment against the Defendant, George
W. Anderson a/k/a George Wayne Anderson, in the principal sum of
$8,947.38, plus interest at the rate of 9 percent per annum from
December 1, 1990 until judgment, plus interest thereafter at the
current legal rate ofgéiéééi percent per annum until paid, plus

the costs of this action in the amount of $299.54 ($6.84 fees for
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service of Summons and Complaint, $292.70 publication fees), plus
any additional sums advanced or to be advanced or expended during
this foreclosure action by Plaintiff for taxes, insurance,
abstracting, or sums for the preservation of the subject
property.

IT I8 FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, County Treasurer, Tulsa County, Cklahoma, have and
recover judgment in the amount of $19.00 for personal property
taxes for the year 1991, plus the costs of this action.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendants, George W. Anderson a/k/a George Wayne Anderson;
Evelyn Anderson; Lydell L. Anderson a/k/a Lydell Lamar Anderson;
Terry Anderson a/K/a Terry M. Anderson a/k/a Terry McDonald
Anderson; Tulsa Teachers Credit Union; and Board of County
Commissioners, Tulsa County, Oklahoma, have no right, title, or
interest in the subject real property.

IT I8 FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, State of Oklahoma ex rel. Oklahoma Tax Commission,
disclaims any right, title, or interest in the subject real
property.

IT I8 FURTHER ORDERED, ADJUDGED, AND DECREED that upon
the failure of said Defendant, George W. Anderson a/k/a George
Wayne Anderson, to satisfy the money judgment of the Plaintiff
herein, an Order of Sale shall be issued tc the United States
Marshal for the Northern District of Oklahoma, commanding him to

advertise and sell, according to Plaintiff's election with or




— without appraisement, the real property involved herein and apply
the proceeds of the sale as follows:

First:

In payment of the costs of this action

accrued and accruing incurred by the

Plaintiff, including the costs of sale of

said real property;

S8econd:

In payment of the judgment rendered herein

in favor of the Plaintiff;

Thira:

In payment of Defendant, County Treasurer,

Tulsa County, Oklahoma, in the amount of

- $19.00 for personal property taxes which are

currently due and owing.

The surplus from said sale, if any, shall be deposited with the
Clerk of the Court to await further Order of the Court,.

IT I8 FURTHER ORDERED, ADJUDGED, AND DECREED that from
and after the sale of the above-described real property, under
and by virtue of this judgment and decree, all of the Defendants
and all persons claiming under them since the filing of the
Complaint, be and they are forever barred and foreclosed of any

right, title, interest or claim in or to the subject real

property or any part thereof. SiTHOMHSs%-BHET%

UNITED STATES DISTRICT JUDGE
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PETER BERNHARDT, OBA #741

Assistant United States Attorney
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IN THE UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF OKLAHOMA

THE UNITED STATES OF AMERICA,

Plaintiff, etg

-vs.~- CASE NO. 9¢-C-562B
CHARLEE R. BAKER;
STEPHANIE I. BAKER;
THE STATE OF OKLAHOMA, eX rel.
OKLAHOMA TAX COMMISSION;
COUNTY TREASURER,
Tulsa County, Oklahoma; and

T T gt Nl P Nl gl gt Nl Yt el Nt Sl Sl Nl et

BOARD OF COUNTY COMMISSIONERS, A£G £ 3
Tulsa County, Oklahoma; ﬁ#hmu Law '
IST Ci
Defendants. mmmﬂssmd%rﬁﬁﬁﬁfk

JUDGMENT OF FORECLOSURE )

This matter comes on for consideration this 4£&ff'day of
4222%2 , , 1993. The plaintiff appears by F. L. Dunn,
III, United States Attorney for the Northern District of
Oklahoma, through Mikel K. Anderson, Special Assistant United
States Attorney; the defendant, State of Oklahoma, ex rel.
Oklahoma Tax Commission appears by Kim D. Ashley, Assistant
General Counsel; the defendants, County Treasurer, Tulsa
County, Oklahoma, and Board of County Commissioners, Tulsa
County, Oklahoma, appear by J. Dennis Semler, Assistant
District Attorney, Tulsa County, Oklahoma; the defendant,
Charles R. Baker, appears not, but makes default; and the
defendant, Stephanie I. Baker, appears not, but makes default.

The Court, being fully advised and having examined the

file, finds as follows:



1. (a) The defendant, Charles R. Baker, acknowledged
receipt of summons and complaint on June 21, 1993, but has
failed to otherwise appear and is now in default;

(b) the defendant, Stephanie I. Baker, acknowledged
receipt of summons and complaint on June 21, 1993, but has
failed to otherwise appear and is now in default;

(c) All other defendants, namely The State of
Oklahoma, ex rel. Oklahoma Tax Commission; Tulsa County
Treasurer, Tulsa County, Oklahoma; and Board of County
Commissioners, Tulsa County, Oklahoma, have filed timely
answers in this action and have approved the form of this
judgment as evidenced by their attorney's subscription.

2. This court has jurisdiction according to 28 U.S.C.
Section 1345 because the United States is the plaintiff; and
venue is proper because this lawsuit is based upon a note
which was secured by a mortgage covering land located within
the Northern Judicial District of Oklahoma.

3. On March 28, 1988, the defendants, Charles R. Baker
and Stephanie I. Baker, husband and wife, executed and
delivered to Cross Roads Financial Services, Inc., a mortgage
note in the amount of $31,243.00, payable in monthly
installments, with interest thereon at the rate of ten (10%)
percent per annum.

4. As security for the payment of the above described
mortgage note, the defendants, Charles R. Baker and Stephanie

I. Baker, husband and wife, executed and delivered to Cross




Roads Financial Services, Inc., a mortgage dated March 28,
1988, covering the following described property:
The North Half of Lot Eighteen (18), Block Two (2),
KINLOCH PARK ADDITION to the City of Tulsa, Tulsa
County, State of Oklahoma, according to the
recorded plat thereof.
Such tract is referred to below as "the Property." This
mortgage was recorded with the Tulsa County Clerk March 29,
1988, in book 5089 at page 1906. The mortgage tax due thereon
was paid
5. (a) On March 28, 1988, Cross Roads Financial
Services, Inc. assigned the mortgage note and the mortgage
securing it to The Florida Group, Inc., its successors and
assigns by an instrument recorded with the Tulsa County Clerk
April 7, 1988, in book 5092 at page 77.

(b} On April 13, 1988, The Florida Group, Inc.,
assigned the mortgage note and the mortgage securing it to
Countrywide Funding Corporation, its successors and assigns by
an instrument recorded with the Tulsa County Clerk May 2,
1988, in book 5096 at page 1175.

(c) On March 14, 1989, Countrywide Funding
Corporation assigned the mortgage note and the mortgage
securing it to Southmark Mortgage Corporation of America, its
successors and assigns by an instrument recorded with the
Tulsa County Clerk June 12, 1989, in book 5188 at page 1018.
Countrywide Funding Corporation re-recorded this assignment
with the Tulsa County Clerk April 4, 1990, in book 5245 at
page 1021 to bear the signature of a proper corporate officer.
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{(d) On January 1, 1991, Fundamental Mortgage
Corporation, F/K/A Southmark Mortgage Corporation of America
assigned the mortgage note and the mortgage securing it to
NCNB Mortgage Corporation, its successors and assigns, by an
instrument recorded with the Tulsa County Clerk October 2,
1991, in book 5353 at page 141.

(e) ©On April 15, 1992, NationsBanc Mortgage
Corporation f/k/a NCNB Mortgage Corporation assigned the
mortgage note and the mortgage securing it to The Secretary of
Housing and Urban Development by an instrument recorded with
the Tulsa County clerk May 5, 1992, in book 5402 at page 1078,

6. On May 1, 1992, the defendants, Charles R. Baker and
Stephanie I. Baker, husband and wife, entered into an
agreement with the plaintiff lowering the amount of the
monthly installments due under the note in exchange for the
plaintiff's forbearance of its right to foreclose. This
agreement was superseded by a new agreement on September 1,
1992,

7. The defendants, Charles R. Baker and Stephanie I,
Baker, have defaulted under the terms of the note, mortgage
and forbearance agreement due to their failure to pay
installments when due. Because of such default, the
defendants, Charles R. Baker and Stephanie I. Baker, are
indebted to the plaintiff in the amount of $36,736,86, plus
interest at the rate of ten (10%) percent per annum from May

12, 1993, until the date of this judgment, plus interest




thereafter at the legal rate of iigr§<:§Lntil fully paid; plus
the costs of this action in the amount of $399.00 for
abstracting and $8.00 for recording the Notice of Lis Pendens.

8. The defendant, State of Oklahoma, ex _rel. Oklahoma
Tax Commission has a lien on the Property by virtue of tax
warrant number ITI92010802-00 dated July 14, 1992 and filed
July 20, 1992, in the amount of $504.09, plus penalties and
interest, but such lien is inferior to the 1lien of the
plaintiff.

9. The defendant, County Treasurer, Tulsa County,
Oklahoma, and the defendant, Board of County Commissioners,
Tulsa County, Oklahoma, claim no right, title or interest in
or to the Property.

10. Pursuant to 12 U.S.C. 1710(1) there shall be no
right of redemption (including in all instances any right to
possession based upon any right of redemption) in the
mortgagor or any other person subsequent to the foreclosure
sale.

IT IS8 THEREFORE ORDERED that the plaintiff have and
recover judgment against the defendants, Charles R. Baker and
Stephanie I. Baker, in the principal sum of $36,736.86, plus
interest at the rate of ten (10%) percent per annum from May
12, 1993, until judgment, plus interest thereafter at the
legal rate until paid, plus the costs of this action in the
amount of $407.00, plus any additional sums advanced or to be

advanced or expended during this foreclosure action by the




plaintiff for taxes, insurance, abstracting, or sums for the
preservation of the Property.

IT I8 FURTHER ORDERED that the defendant, State of
Oklahoma, ex rel., Oklahoma Tax Commission, have and recover
judgment in the amount of $504.09, plus penalties and inter-
est.

IT I8 FURTHER ORDERED that the defendants, County
Treasurer, Tulsa County, Oklahoma; and Board of County
Commissioners, Tulsa County, Oklahoma, claim no right, title,
or interest in the real property.

IT I8 FURTHER ORDERED that upon the failure of the
defendants, Charles R. Baker and Stephanie I. Baker, to
satisfy the money judgment of the plaintiff herein, an Order
of Sale shall be issued to the United States Marshal for the
Northern District of Oklahoma, commanding him to advertise and
sell the Property, according to the plaintiff's election with
or without appraisement and apply the proceeds of the sale as
follows:

Pirst:

In payment of the costs of this action incurred by

the plaintiff, including the costs of sale of the

Property;

Second:

In payment of the judgment rendered herein in favor

of the plaintiff;




Third:

In payment of the judgment rendered herein in favor

of the defendant, sState of Oklahoma, ex rel.

Oklahoma Tax Commission.

Fourth:

The surplus from said sale, if any, shall be deposited

with the Clerk of the Court to await further Order of the

Court.

IT IS8 FURTHER ORDERED that there shall be no right of
redemption (including in all instances any right to possession
based upon any right of redemption) in the mortgagor or any
other person subsequent to the foreclosure sale.

IT I8 FURTHER ORDERED that from and after the sale of the
Property, under and by virtue of this judgment and decree, all
of the defendants and all persons claiming under them, be
forever barred and foreclosed of any right, title, interest or

claim in or to the Property or any part thereof.
8/ THOMAS R. BRETT

UNITED STATES DISTRICT JUDGE
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MARK WHATLEY,
Plaintiff,
V.

CITY OF BARTLESVILLE,
OKLAHOMA, a Municipal
Corporation; THOMAS R.
HOLLAND, Chief of Police,
City of Bartlesville; ROBERT
METZINGER, Bartlesville City
Manager; JERRY M. MADDUX,
Bartlesville City Attorney;
and JANICE LINVILLE,
Bartlesville Director of
Personnel; CAPTAIN JOHN
EVANS, Bartlesville Police
Department, and DOES 1-25

Defendants.
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JUPGMENT

On May 13, 1993, this Court denied Plaintiff's Motion To
Reconsider And For New Trial As To Order Granting Defendants'
Thomas R. Holland, Robert Metzinger, Jerry M. Maddux, Janice
Linville, and John Evans' Motion For Summary Judgment. The Court
granted these Defendants summary judgment based upon the doctrine
of qualified immunity. The Court herewith certifies its Order of
May 13, 1993, and finds as follows:

1. Plaintiff's Motion To Reconsider And For New Trial sought
to have this Court reconsider and vacate the summary judgment order
entered in favor of the individual defendants. The Defendants'

summary judgment was based on their entitlement, as found by this




Court, to gqualified immunity from suit.

2. Plaintiff's action against the cCity and against the
individuals has been bifurcated in recognition of the important
immunity defense available to the individuals and in recognition
that the claims against the City are wholly separable from those
against the individuals. The summary judgment granted to the
individuals is final in nature in that it fully adjudicates and
resolves all claims by the Plaintiff against the individuals.

3. There is no just reason fof delaying the entry of a final
judgment in favor of the individual defendants and against the
Plaintiff.

4. Costs are assessed in favor of these Defendants and
against the Plaintiff, if timely applied for under Local Rule 6,

with each party to bear its, his or her own attorneys fees.

DATED this ;2 é'day of May, 1993.

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT FORTHE | | . ) [

NORTHERN DISTRICT OF OKLAHOMA

AL 2 ¢ iz
RONALD STEWART, CLCRUTE M. Law s e eno
; US.DISTHC Loyt
- Plaintiff, )
)
V. ) 92-C-751-E T T
) PILED
SECRETARY OF HEALTH AND HUMAN ) )
SERVICES, ) RYC 2 7 1093
) ot M ewrans Sonr Qles;
Defendant. ) US, TR ‘::‘:‘-a.;,-fl R
ORDER

Plaintiff Ronald Stewart ("Claimant") appeals the Secretary’s decision to deny him
Social Security benefits. The Secretary found that Claimant was not disabled. Claimant
disputes that finding and contends that the Secretary’s decision was not based on

substantial evidence.

L _Procedural History

Claimant was 41 years old at the date of the Administrative Law Judge’s decision.
Claimant alleges that he became disabled on March 1, 1989 due to a back injury (Exhibit
18). |

Claimant applied for disability insurance benefits and Supplemental Security Income
benefits on November 9, 1990.1 |

II. Standard of Review
Judicial review of the Secretary’s decision is governed by 42 U.S.C. 8405(g). The

1 The claimant filed a previous disability insurance benefits only application on May 1, 1996, which was denied at the initial level on
June 25, 1996, and not pursued No good cause was found to reapen this previous application. The administrative doctrine of res judicata was
invoked preventing the claimant from alleging disability on or before June 25, 1990.

1




undersigned’s role on review is to determine whether the Secretary’s decision is supported
by substantial evidence. Campbell v. Bowen, 822 F.2d 1518, 1521 (10th Cir. 1987). The
reviewing court does not weigh the evidence and may not substitute its discretion for that
of the agency. Sorenson v. Bowen, 888 F.2d 706 (10th Cir. 1989). Substantial evidence
is relevant evidence that is more than a scintilla, but less than a preponderance, and such
evidence as a reasonable mind would accept as adequate to support a conclusion.
Richardson v. Perales, 402 U.S, 389, 401 (1971).

The claimant bears the initial burden of proving disability under the Social Security
Act. Channel v. Heckler, 747 F.2d 577, 579 (10th Cir. 1984).2 Once the claimant makes
a prima facie case that he cannot engage in any substantial gainful activity the burden
shifts to the Secretary, who must show that the claimant retains the residual functional
capacity to perform alternative work activity, and that this specific type of job exists in the
national economy. Grant v. Schweiker, 699 F.2d 189, 191 (4th Cir. 1983).

I Legal Analysis:

The Secretary has established a five-step sequential evaluation process for
determining disability.® The Tenth Circuit has previously discussed these steps in detail.
Williams v. Bowen, 844 F.2d 748, 750-752 (10th Cir. 1988). If at any step in the process
the ALJ determines that the claimant is or is not disabled, the evaluation ends. Tulbor v.

Heckler, 814 F.2d 1456, 1460 (10th Cir. 1987).

zlheuammrydcﬁtiﬁan of the existence of a disability creates three requirements: 1) a medically determined physical or mental
impairmmtwhichcanbeapcctcd!ormkb:dcathorhaslasmdforaconahuousperiodofatkmnvclvcmomhs;QJmeclabnamm:bc
w:abletamgageinanymbﬂamiwgabzﬁdactiw’gqmdﬂtheinabib’lytaworlcmmmmhﬁomnhcimpainmt. Timmerman v. Weinberger,
510 F.2d 439 (8th Cir. 1975),

3 20 CFR $§5404.1520(a)-(p), 416920,




The first four steps are not at issue. The ALJ determined that Mr. Stewart’s claim
was still under evaluation after step four of the five part sequential evaluation process.,
That is, Mr. Stewart established that he was not currently engaged in substantial gainful
activity;* that he has a severe impairment (back injury);® and that he cannot return to
his past relevant work;® even though he is not conclusively disabled by the nature ‘of his
impairment.”

The ALJ denied benefits at step five. At step five, the burden shifts to the Secretary
to show that the claimant retains the residual functional capacity ("RFC"?® to do other
work then existing in the national economy. Channel v. Heckler, 747 F.2d 577, 579 (10th
Cir. 1984). The Secretary meets this burden if the ALJs decision is supported by
substantial evidence. Campbell v. Bowen, 822 F.2d 1518, 1521 (10th Cir. 1987).

How the ALJ should proceed at step five to determine if the claimant is disabled
depends on whether the claimant alleges an exertional impairment (strength-related), or
a nonexertional impairment (pain), or both. Mr. Stewart established an exertional
impairment, his back injury. He also alleges a nonexertional impairment, pain. The ALJ
found, however, that the claimant’s pain allegations were not credible. (Tr. 16.)

The first issue is whether the ALJ properly evaluated Claimant’s complaints of pain.

4 Step 1; 20 CF.R 404.15200).
S Step 2 20 CFR 404.1520(c).
8 Step 4: 20 CER 404.1520¢¢).
7 Step 3, 20 C.ER 404.1520(d).
® REC s defined as what the claimant cars sill do despite his or her limitations. 20 CFR §404.1545(a),

3




To propetly evaluate a claimant’s subjective complaints of pain, the decision maker must:
1) find by objective medical evidence that a pain-producing impairment exists;’ 2)
establish that there is at the minimum, a loose nexus between the proven impairment and
the alleged pain;'® and 3) consider all of the relevant evidence that could possibly
produce pain. This final step requires more than just the ALYs assessment of the claimant’s
credibility.

The Tenth Circuit has provided guidance for the proper evaluation of step 3. Luna
v. Bowen, 834, F.2d 161 (10th Cir. 1987). Among the factors which may be considered
are: a) the claimant’s persistent attempts to find relief for his pain and his willingness to
try any treatment prescribed; b) regular use of crutches or cane; ¢) regular contact with
a doctor; d) claimant’s daily activities; e) dosage, effectiveness, and side effects of
medication; and f) possible psychological disorders combined with physical problems.
These factors are not exhaustive, Instead, the factors should help expand the ALJFs inquiry
beyond the objective medical evidence by considering all of the evidence relating to
subjective complaints. Luﬁa, at 166.

In the present case, t'he ALJ considered the claimant’s medical history and properly
concluded that the objective evidence was consistent with the claimant’s pain complaints.
The range of the ALJ’s inquiry was limited to factors listed in Social Security Ruling 88-13.

(Tr. 17-18.)

i "Objective” evidence of disabling pain is any evidence that can be discovered and substantiated by external testing 42 US.CA.
$423(d)(5}(A).

10 1F an impairment is reasonably expected o produce some pain, allegations of disabling pain emanating from that impairment are
sufficiendly consistent to require consideration of all relevant evidence by the Secretary in determining whether claimant is disabled by pain. 42
US.CA §423(d)}(5){A).

4




A review of the ALJs analysis, however, reveals that his conclusions were not
supported by substantial evidence. The ALJ did not accept the assessment of one of the
claimant’s treating physicians, Dr. Ronald English, who wrote a letter stating that the
claimant was “temporarily totally disabled." (Tr. 18.) While the ALJ was correct when he
rejected Dr. English’s statement because of lack of evidence in the record supporting his
medical assessment, he nevertheless ignored other relevant medical evidence in the record.
(Tr. 157-166.)

Another treating physician, Dr. Jim Martin M.D., stated that the claimant had
sustained a "chronic musculoligamentous injury to the posterior neck and back." Dr.
Martin went on to say, "It is well known that these types of injuries may lead to post-
traumatic arthritis and/or be exacerbated with increased activities." With regard to pain
Dr. Martin observed: "The patient continues to have a great deal of pain and discomfort
-.. I feel medically we have done everything possible to help him.” (Tr. 158.)

Pain, even if not disabling, is still a nonexertional impairment to be taken into
consideration, unless there is substantial evidence for the ALJ to find that the claimant’s
pain is insignificant. Ray v. Bowen, 865 F.2d 222, 225 (10th Cir. 1989). Rather than
evaluating and rejecting Dr. Martin’s reports, the ALJ simply ignored them. If the medical
opinions of treating physicians are to be rejected, specific, legitimate reasons for so doing
must be set forth. Turner v. Heckler, 754 F.2d 326 (10th Cir. 1985). No such reasons
were given. Thus, the ALJ failed to adequately develop the record regarding the claimant’s

subjective pain.




An ALJ’s finding regarding the claimant’s lack of credibility determination is just a
step on the way to the ultimate decision. Thompson v. Sullivan, 987 F.2d 1482, 1490
(10th Cir. 1993). The ALJ must determine whether the claimant has an RFC ("residual
functional capacity") level and can perform the full range of work at his RFC level on a
daily basis. Channel v. Heckler, 747 F.2d at 579. The ALJ just also determine whether the
claimant can perform most of the jobs at his RFC level. Then the ALJ must determine how
to use the "grids".

The "grids" contain tables of rules which direct a determination of "disabled" or "not
disabled” on the basis of a claimant’s RFC, age, education, and work experience.!!
However, the grids may not be applied conclusively in a case unless the claimant’s
characteristics precisely match the criteria of a particular rule. Teter v. Heckler, 775 F.2d
1104, 1105 (10th Cir. 1985).

The grids should not be applied conclusively in a particular case unless the claimant
can perform the full range of work required for that RFC category on a daily basis.
Furthermore, claimant must possess the physical capabilities to perform most of the jobs
in that range. Channel v. Heckler, 747 F.2d at 580. In Channel, the Court said that use
of the grids is "particularly inappropriate" when evaluating nonexertional limitations such
as pain. Therefore, sﬁbstantial evidence must exist in the record for the ALJ to conclude,
despite his impairments, that the claimant could perform a full range of sedentary work
and would qualify for most jobs falling within that RFC category. Ragland v. Shalala, 992

F.2d 1056 (10th Cir. 1993).

11 20 CFR P1464, Subpt. P, App 2.




Under the regulations, a sedentary job is defined as one that involves sitting.’?
The Secretary estimates that an eight-hour day of sedentary work involves approximately
six hours of sitting. Social Security Rules 83-10. The record reflects that the ALJ placed a
great deal of emphasis on a statement made by the claimant’s physical therapist which
described the claimant’s daily living as “"sedentary." (Tr. Exhibit 39.) However, there is
no evidence that the physical therapist knew the S.S. Rule 83-10 definition of "sedentary”
or what, if any, specific meaning he attached to the word. Therefore, the ALJ erred when
he found that substantial evidence exists that the claimant could perform the full range of
sedentary work, such conclusion being based on the otherwise unexplained testimony of
the physical therapist. Finally, since there is a dearth of such evidence in the record, the
ALJ must hear testimony from a Vocational Expert to establish the existence of significant
work within the claimant’s capabilities. Ragland v. Shalala, 992 F.2d at 1057.
I¥. Conclusion

After a careful examination of the record, the court finds that substantial evidence
does not support the Secretary’s decision that the claimant is not disabled. Therefore, the
ALJ shall hold a supplemental hearing to reconsider the evidence of a vocational expert and
a more thorough analysis of the claimant’s pain, consistent with this opinion. This case is

REMANDED.

12 20 CFR $404.1567(a).
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SO ORDERED THIS ;24Zday of

42g izé , 1993.

JAMES &. ELLISON, CHIEF JUDGE
STATES DISTRICT COURT
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IN THE UNITED STATFS DISTRICT COURT F ILE
FOR THE NORTHERN DISTRICT OF OKLAHOMA
AUG2 3 1993

EDWARD A. O’'RYAN, W, Lawruncs, Court Clerk

| us DISTRIOT COuURT
Plaintiff,

Vs.
CIVIL ACTION NO. 93-C-272-E
KIMBERLY-CLARK INTEGRATED
SERVICES CORPORATION, a

unit of Kimberly-Clark

Corporation,

O YO O DD COND COR GO O UGN R cOn WOn

Defendant.

AGREED FINAL JUDGMENT

On this day came on to be heard the Joint Motion For Entry of Agreed Final Judgment
filed by Plaintiff Edward A. O’Ryan ("Plaintiff") and Defendant Kimberly-Clark Integrated
Services Corporation ("Defendant”), and the Court, after considering the pleadings, is of the
opinion that said Motion should be granted in its entirety. It is accordingly,

ORDERED, ADJUDGED and DECREED that all claims and causes of action asserted
or which could have been asserted against Defendant Kimberly-Clark Integrated Services
Corporation by Plaintiff Edward A. O’Ryan are hereby dismissed with prejudice, and that
Plaintiff take nothing on said claims and causes of action against Defendant. It is further

ORDERED, ADJUDGED and DECREED that all costs of court shall be taxed against

the party incurring same.

SIGNED this L@ day of @W/\ﬂ/ 4, 1993.

‘7 1aMES O. ELLISON
UNITED STATES DISTRICT JUDGE

AGREED FINAL JUDGMENT - Page |




APPROVED AS TO FORM AND SUBSTANCE
AND ENTRY REQUESTED:

o~ —4‘;7

Kevin R. Kelley, E«q.

16 East 16th Stréet

Suite 302

Tuisa, Oklahoma 74119-4461
(918) 592-4000

(918) 592-4225 (Fax)

ATTORNEY FOR PLAINTIFF

McFALL & ASSOCIATES

Wy g i

Steyén L. Rahhal -
Texas Bar No. 16473990
460 Preston Commons
8117 Preston Road
Dallas, Texas 75225
(214) 987-3800

(214) 987-3927 (Fax)

ATTORNEYS FOR DEFENDANT
KIMBERLY-CLARK INTEGRATED
SERVICES CORPORATION

AGREED FINAL JUDGMENT - Page 2




EXHIBIT 1

UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF OKLA.HF I L E D

UGS 6 1uyy
THRIFTY RENT-A-CAR SYSTEM, INC., Richard
an Oklahoma Corporation \ um%r"‘%vé?’écgh%m
Plaintiff
v. Case No. 91-C-805-E

GO CAR RENTAL AND SALES, INC., a
foreign corporation, OKEY M.
LANDERS, JR. an individual,

and GEORGE W. CARGILL, an

an individual,

Defendants.

Nt Sttt Nttt Nt Nt Nttt el Sl Nt St Wt Vg St Nt Nt Wt

STIPULATION AND ORDER

IT IS HEREBY STIPULATED AND AGREED as follows:

1. Go Car Rental and Sales, Inc.'s ("Go Car") and
Okey M. Landers, Jr.'s ("Landers") counterclaims against
Thrifty Rent-A-Car System, Inc. ("Thrifty") be dismissed
with prejudice.

2. Judgment be entered in favor of Thrifty and against
Go Car and Landers on Thrifty's complaint in the amount of
$273,679.73 and that the judgment will bear interest at the
rate of 10% per annum until paid.

3. The parties waive all requirements of, and rights
to, any findings of fact or conclusions of law with respect
to the Judgment hereby agreed to be entered.

4. Go Car and Landers waive all rights to appeal from

the Judgment hereby agreed to be entered, and further waive

20576857



any right to attempt to set aside, or contest the validity
of, the Judgment in any proceeding in this or any other
action or Court.
5. Each party will bear its own costs.
Respectfully submitted,

SHERMAN, SILVERSTEIN, KOHL PILLSBURY MADISON & SUTRO

ROSE & PODOLSKY DEANNE C. SIEMER
ALAN C. MILSTEIN CHRISTOPHER L. BYERS
Fairway Corporate Center JULEEN E. SAVARESE

4300 Haddonfield Road 1667 K Street, NW, Suite 1100
Suite 311 Washington, DC 20006
Pennsauken, NJ 08109 (202) 887-0300

(609) 662-0700

CHAPEL, RIGGS, ABNEY, NEAL LIPE, GREEN, PASCHAL, TRUMP

& TURPEN & GOURLEY
FRED RAHAL RICHARD A. PASCHAL, OBA #6927
502 West 6th Street MARK E. DREYER, OBA #14998
Tulsa, a 74119-1010 2100 Mid-Continent Tower

(918) 401 South Boston Avenue

} Tulsa,
By: o~ o By:
Attorneys for Attorifys for Thrifty
Go Car Rental and Rent-A~Car System, Inc.
Sales, Inc. and Okey M.
Landers, Jr. F I L E D
Dated: J/&O/Qﬁ Dated: Y/L{/‘?S _
Y A 1 AUh5?3]993
ORDER Richaro M. Lawrance, Court (uedt

US. DISTRICT COURT
Pursuant to the foregoing Stipulation, it is hereby ordered
and adjudged that:
1. Go Car and Landers' counterclaims against Thrifty be
dismissed with prejudice.
2. Judgment be entered in favor of Thrifty and against Go

Car and Landers on Thrifty's complaint in the amount of

20376857
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$273,679.73 and that the judgment will bear interest at the rate
of 10% per annum until paid.

3. The parties waive all requirements of, and rights to,
any findings of fact or conclusions of law with respect to the
Judgment hereby agreed to be entered.

4, Go Car and Landers waive all rights to appeal from the
Judgment hereby agreed to be entered, and further waive any
right to attempt to set aside, or contest the validity of, the
Judgment in any proceeding in this or any other action or Court.

5. Each party will bear its own costs.

istrict Judge

20376857
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EXHIBIT 2 FILED

UNITED STATES DISTRICT COURT AUG 2 3 1993
FOR THE NORTHERN DISTRICT OF OKLAHOMA

Richaro #_iawrence, Court Clark
U.S. DISTRICT COURT

THRIFTY RENT-A-CAR SYSTEM, INC. ‘
an Oklahoma Corporation

Plaintiff
v, Case No. 91-C-805-E

GO CAR RENTAL AND SALES, INC., a
foreign corporation, OKEY M. LANDERS,
JR. an individual, and GEORGE W.
CARGILL, an individual,

Defendants.

N Nt Nt el Nttt Vst St St st it it Semt? “mt? et et

JUDGMENT
The Court has before it the Stipulation and Order of the
parties hereto agreeing to the entry of a Judgment pursuant to
the terms of a Settlement Agreement entered intc between
Plaintiff and Defendants as of the __ day of April __, 1993 (the

"Settlement Agreement").

Accordingly, IT IS HEREBY ORDERED, ADJUDGED, and DECREED
that Judgment be, and hereby is, entered in favor of the
Plaintiff, Thrifty Rent-A-Car System, Inc., and against
Defendants, Go Car Rental and Sales, Inc. and Okey M. Landers,
Jr. in the amount of $273,679.23. This Judgment shall bear

interest at the rate of 10% per annum until paid.

'
IAmes o ELLISrumg
United States District Judge

Dated: 5///‘;22/ 7 A

20376857
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ENTERED ON DOCKET
..-‘f] - /
DATE.L)Z _5 Qj
IN THE UNITED STATES DISTRICT COURT F I L E D
FOR THE NORTHERN DISTRICT OF OKLAHOMA
AUG 2 3 1993
PHOENIX FOUNDERS, INC., et al, Dvemgee a1+ awranca, Court Clork
wa wsinel COURT

Plaintiffs,
vs. No. 93-~C-293-E

PAUL D. HINCH, et al.,

Nt Mg Vs Vgt Vst Ve W W Ve

Defendants.

ADMINISTRATIVE CLOSING ORDER

The Court has been advised that all matters pertaining to this
action have been resolved by the Magistrate Judge Jeffrey 8. Wolfe,
and that the case is hereinafter to proceed before the United
States District Court for the Northern District of Texas.
Therefore it is not necessary that this action remain upon the
calendar of the Court.

IT IS THEREFORE ORDERED that the Clerk administratively
terminate this action in his records, without prejudice to the
rights of the parties to reopen the proceedings for good cause
shown for the entry of any stipulation, order, judgment, or for any
other purpose required to obtain a final determination of the
litigation. The Court retains complete jurisdiction to vacate this
order and to reopen the action upon cause shown within 30 days that
the matters in the case have not been resolved and further
litigation is necessary.

ORDERED this ZJ{day of August, 1993.




0. ELLISON, Chief Judge
UNPPED STATES DISTRICT COURT
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA AUG2 3 1993

M. Lawrenge, Court Clerk

Richarg M
DENISE WATSON-SCOTT, US DISTRICT COURT

Plaintiff,
vs. No. 92-C-786-E

ALL AMERICAN TV, INC., a
California Corporation,

e e et e e et sl e et et

Defendant .

ORDER OF DISMISSAL WITH PREJUDICE

On Parties joint stipulation and advise to this Court
that the case has been settled and presentation to this Court of
parties agreed to Stipulation of Dismissal With Prejudice filed
on the 1%th day of August, 1993.

IT IS ORDERED, ADJUDGED, AND DECREED that this action

be dismissed with prejudice pursuant to 41 (a) (1) FRCP.

UNITED STATES DISTRICT JUDGE

WILBURN, MASTERSON & SMILING
EXECUTIVE CENTER II

7134 S. YALE SUITE 560
TULSA OK 74136-6337

(918) 494-0414

FAX: (918) 493-3455
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[ AUG23,1993
-
IN THE UNITED STATES DISTRICT COURY

FOR THE NORTHERN DISTRICT OF OKLAHOMA AUG 1 81993

Richard M. Lawrence, Clerk
U. 5. DISTRICT COURT

ANITA A. ROBERTS, FATINERE BISTRICT OF OKLAHOMA

Plaintiff,
V. Case No. 92-C-919C

EAGLE-PICHER INDUSTRIES, INC.,
and JIM MAYS,

Defendants.

gt et g’ N e’ S “emre® e “eme “emmet

ORDER OF DISMISSAL

Pursuant to FRCP 41(a) and the Joint Stipulation of Dismissal
filed herein, the Court does hereby dismiss this action with
prejudice.

IT IS SO ORDERED.

DATED this /7 day of _(2‘[?:., 1993.

(Stgned) . Dels Coei
JUDGE OF THE DISTRICT COURT

F:CDM\165-432\DISMISSAL.ORDSj P
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

CHARLES HENDRIX,

Plaintiff, Richgre w1 qur
v. 92-C-408-E
LOUIS W. SULLIVAN, M.D.,

Defendants.

R T W L N W W)

OPINION AND ORDER

Now before the Court is Plaintiff Charles Hendrix’s appeal of the Secretary Louis W.
Sullivan’s denial of Social Security benefits. Hendrix contends that the Secretary erred in
finding that he could return to work as a water and sewer treatment operator. Hendﬁx
also argues that the Secretary improperly analyzed his complaints of pain.
L Standard of Review

Judicial review of the Secretary’s decision is limited in scope by 42 U.S.C. §
405(g)." The undersigned’s role "on review is to determine whether the Secretary’s
decision is supported by substantial evidence." Campbell v. Bowen, 822 F.2d 1518, 1521
(10th Cir. 1987). The court "may not reweigh the evidence or try the issues de novo or
substitute its judgment for that of the Secretary." Pierre v. Sullivan, 884 F.2d 799, 802 (5th

Cir. 1989).2

ISacdan-(OS(g)readg in parz: "Any individual, after the final decision of the Secretary made after a hearing to which he was a paryy,
irrespective of the amaunt in coniraversy, may obiain a review of such decision by a civil action commenced within sixty days afier the mailing
to him of natice of such decision or within such further time as the Secretary may allow...the findings of the Secretary as to any fact, if supported
by substantial evidence, shall be conclusive.”

2Subm:amialcvidmcct‘.r'?nmﬂwnambwﬂa;hﬂrdwmaﬁdawcaammmbkmhdwﬁﬂudmadegmmmppaﬂa
conclusion.” Jordan v, Heckler, 835 F.2d 1314, 1316 (10th Cir. 1987). A finding of "no substantial evidence” will be found only where there
is a conspicuous absence of credible choices or no contrary medical evidence. Trimiar v, Sullivan, No. 90-5249, slip op. at 6 (10th Cir. April

FILED
AUG 2 3 1393
#1c8, Co
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When deciding a claim for benefits under the Social Security Act, the Administrative
Law Judge ("ALJ") must use the following five-step evaluation: (1)} whether the claimant
is currently working; (2) whether the claimant has a severe impairment; (3) whether the
ciaimant’s impairment meets an impairment listed in appendix 1 of the relevant
regulation;® (4) whether the impairment precludes the claimant from doing his past
relevant work; and (5) whéther the impairment precludes the claimant from doing any
work. 20 C.F.R. § 404.1520(b)-(f) (1991).* Once the Secretary finds the claimant either
disabled or nondisabled at any step, the review ends. Gossett v. Bowen, 862 F.2d 802, 805
(10th Cir. 1988).
II. Legal Analysis

The first issue is whether Hendrix can return to work as a water and sewer

treatment plant operator. The Administrative Law Judge ("ALJ") concluded that he could

return to such a job, stating:

Although the claimant’s additional nonexertional limitations do not allow him
to perform the full range of sedentary and light work...the vocational expert
indicated that the individual of the claimant’s age, education, past relevant
work, and residual functional capacity could engage in work activity as a
water and sewer treatment plant operator, of which there are 450 such jobs
in Oklahoma and 26,000 such jobs nationally. Record at 25.

The pertinent evidence is as follows: At the time of the hearing, Hendrix was 57
years old and had an Associates Degree. His past work includes some 20 years in various

positions with the City of Sand Springs. In 1988 and 1989, he was Sand Spring’s waste

23, 1989).

34ppmdi:1 is a listing of impairments for each separate body systern. 20 C.F.R. Pt 404, Subpt. P, App. 1 (1991).

4 The claimant bears the burden of proving disability under the Social Security Act. Channel v. Heclder, 747 F.2d 577, 579 (10th
Cir. 1984). If he shows that his disability precludes returning 1o his prior employment, the burden of going forward shifts to the Secretary, who
must then show that the claimant retains the capacity to perfonn another job and that this job exists in the national economy. Id.




water superintendent.

Hendrix states that he became disabled on September 29, 1989. He testified that
he could no longer work because he could not do the lifting or standing or walking
required of his job. Id. at 42-44. His treating physician, Dr. Timothy L. Huettner,
corroborated Hendrix’s condition, stating that Hendrix could not return to his job as
superintendent. Id. at 144. Pr. Huettner has also diagnosed Hendrix with "degenerative
joint disease” and stated that his patient has "a great deal of difficulty lifting, walking,
driving [and] bending forward." Id, at 142-143.5

The ALJ found that Hendrix could not return to his past relevant work as a "waste
water superintendent." The Vocational Expert, however, testified that Hendrix -- while he
did not have the exertional limits to be a superintendent -- could perform as a water and
sewage treatment plant operator. /d. at 67. Given that testimony, the ALJ found that
Hendrix could return to work as an operator. After examining the record, the Court
questions that finding.

First, a finding that Hendrix can work as a "water and sewage treatment plant
operator”, but cannot return to his past relevant work as a "water waste superintendent”
is puzzling. In the Directory of Occupational Titles, a Water Treatment Plant Supervisor
(954.132-010) is described as "light" work. Part of the job description states:

Supervises and coordinates activities of workers engaged in operating and

maintaining equipment in water treatment plant: Directs activities of workers

engaged in filtering, chemical treating, pumping and testing fresh and
processed water in preparation for human or industrial use. Plans daily work
schedule and assigns tasks to workers based on priority or work and

experience of individual workers. Inspects equipments...D.0.T. 954.132-010,
Fourth Edition, 1991.

5 The ALY noted results of X-rays of March 20, 1991 that were negative on Hendrix’s humbar spine, right knee and right hip.




A Water Treatment Plant Operator also is described as "light" work. The definition
of the job is:
Superwses and coordinates activities of workers engaged in operating and
equipment in waste water treatment and disposal fadility to

control flow and processing of sewage: monitors control panels and adjusts
valves and gates manually or by remote control to regulate flow of

sewage...starts and stops pumps, engines and generator to control flow of
raw sewage...maintains log of operations and records meter and gauge

readings...may collect sewage sample samples... D.O.T. 955.362-010, Fourth

Edition (1991).

Those two definitions, in essence, are highly similar :jobs, bearing the same
clarification. Both are defined as "light" work and each has some of the same types of
responsibilities. The amount of exertion for both jobs are the same: light. At first blush,

it makes little sense that Hendrix has the exertional ability to work as a water treatment

operator, but not as a superintendent (who, in essence, oversees the water treatment

operator.)

Furthermore, the Vocational Expert’s testimony muddles the issue, The Vocational
Expert offered few specifics concerning a water treatment "operator’s” duties and, in fact,
seemed to lack knowledge about the job’é requirements. He was unsure whether the
position required manual adjustment of valves. He was unsure as to what lifting or
bending would be needed, although he stated that the D.O.T. recognized the job as "light"
work. Record at 70. Such testimony, sketchy at best, is not substantial evidence to support
the ALJ’s decision. Additional testimony needs to be taken from the Vocational Expert to

clarify this matter.®

6mmadondqmmﬁcdmmg&jobﬂm&ﬁcouldmwmﬂméfawmmammopcrmn How does this
Jjob differ from that of "superintendeni” when both are classed as “light". And, more 1o the point, how is one physically unabie to be the boss
(ic, superintendent™), but still able 1o be an "operator”?




Finally, the evidence submitted by Dr. Huettner, the treating physician, and the
testimony by Hendrix himself establishes that the claimant suffers from some pain. Pain,
even if it is "exaggerated” and is not disabling in itself, should be considered in determining
what work Hendrix can do. It appears that the ALJ gave only a cursory examination of |
Hendrix’s pain and mental impairments when deciding whether Hendrix could return to

work. His analysis must be more thorough. See, Huston v. Bowen, F.2d 1125, 1132 (10th

Cir. 1988)("Once the claimant has made u prima facie showing of inability to return to past
relevant work...the Secretary must shoulder the burden of proof to show that the claimant can

perform other work on a sustained basis, given both exertional and nonexertional limitations.")

The case is, therefore, REMANDED for further findings and proceedings consistent with this

opinion.

o |
SO ORDERED THIS #£<3 "day of ﬁéﬂj@,} , 1993,

. ELLISON, CHIEF JUDGE
STATES DISTRICT COURT
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FOR THE NORTHERN DISTRICT OF OKLAHOMA 45?
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ATLANTIC RICHFIELD COMPANY, ) Consolidated Case c n,_. .
) 0/’ O(/ /e,
Plaintiff, ) 89-C-868-B U ir®
) 89-C~869-B
v. ) 90-C-859-B
)
AMERICAN AIRLINES, INC., ET AL. )
)
Defendants, )
)

ORDER FOR DISMISSAL WITHOUT PREJUDICE

Now on this %3"«@? of %, upon presentation of

the Stipulation for Dismissal Without Prejudice executed by

Plaintiff Atlantic Richfield Company and Defendant Production
Manufacturing Company, Inc., the Court finds and adjudges that all
claims of Atlantic Richfield Company set forth herein against
Production Manufacturing Company, Inc. should be and are hereby
dismissed without prejudice to any future action upon such claims
and that each of these partiés shall bear and be responsible for

its own costs and expenses incurred herein.

S/ THOMAS R. BRETT

Judge

oved as to form and content'

/

Gary R\‘Ea torney for
Atlantic R hflel - Company

el Wﬂam

Robert S. Ericksolf, Attorney for
Production Manufacturing Company, Inc.

© AXA3BY4,SEL (7/20/93 11:15am)
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA /"“" o

oo
s :\,A

ATLANTIC RICHFIELD COMPANY, ”ﬁ*wdn

NORHERV é- ~x T c\
Plaintiff, L g GO0
Vs, Case Nos. 89-C-868 B;
85-C-869 B;
AMERICAN AIRLINES, INC., et al., 90-C-859 B

Defendants.

AND CONSOLIDATED ACTIONS

Tt S it St N Vanat Vet Namt Ve ot Womst Nommt® omut

ORDER

NOW on this é‘-_g}‘i/ay of August, 1993, this matter comes on for
consideration before the undersigned Judge pursuant to Defendant
Sand Springs Home's Motion to Dismiss Cross-claims asserted by the
Sand Springs Home ("Home") against all other defendants in this
case. The Court being fully advised and informed in the premises
finds that the Motion should be GRANTED.

IT IS THEREFORE ORDERED that all cross-claims asserted by the
Home in its Answer, Counterclaims and Cross-Claims filed on or
about September 30, 1992 and in the First Amended Cross-claims of
Defendant Sand Springs Home filed on or about February 1, 1993, and
all cross-claims "deemed filed" by the Home under the Second
Amended Case Management Order are hereby dismissed, without
prejudice to re~filing, and without attorney fees or costs to any

party, pursuant to Fed. R. Civ. Proc. 41(a)(2), (c}.

T
R s

UNITED STATES DISTRICT JUDGE

- TR,

D

Clayy
Tk

0AA
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IN THE UNITED STATES DISTRICT COURT FOR THE ,4,h E
waa
NORTHERN DISTRICT OF OKLAHOMA . 0 ’64, 00
4’/7/[*#0/‘9 a:f’fa
4mﬁiorg%
HAMSTEIN MUSIC CO., et. al., ) af%y ok
)
Plaintiff, )
vs. ) Case No. 93-C-428-B
)
JOE C. COOK, )
)
Defendant. )

- AD TIVE CLOSING ORD

The Defendant having filed its petition in bankruptcy and these
proceedings being stayed thereby,with agreement of the parties, it
is hereby ordered that the Clerk administratively terminate this
action in his records, without prejudice to the rights of the
parties to reopen the proceedings for good cause shown for the
entry of any stipulation or order, or for any purpose required to
obtain a final determination of the litigation.

IF, within sixty (60) of a final adjudication of the bankruptcy
proceedings, the parties have not reopened for the purpose of
obtaining a final determination herein, this action shall be deemed
dismissed with prejudice.

IT IS SO ORDERED this;ta,day of August, 19%3.

</

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT F I L E D

FOR THE NORTHERN DISTRICT OF OKLAHOMA

GPS TECHNOLOGIES, INC.,
Plaintiff,
vs. Civil Action No. 93-C-498B

J.~ WILLIAMS BOOK COMPANY and
JERRY WILLIAMS,

Defendants.

I

. : ORDER DIBHISBING DBFENDANTB’

Upon consideration of Plaintiff’s Motion to Dismiss or For
More Definite Statement and Brief, and upon consideration of the
fact that Defendants have failed to timely respond to such Mo%ion,
the Court finds that Plaintiff’s Motion to Dismiss should B;
granted for the reasons that Defendants’ Counterclaim is so vaguely
worded that Plaintiff cannot determine whether Defendants are
alleging a cause of action under federal securities laws, state
common law, other state law, or éll of these laws, and also for the
reason that said Counterclaim fails to state with particularity
circumstances constituting fraud as required under Federal Rule of
Civil Procedure 9(b). |

- IT IS THEREFORE ORDERED THAT Defendaht's COunterclaim be and

hereby is dismissed without prejudice.

Judge Thomas R. Brett

F2\WTW\PLDS\GPSORD
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IN THE UNITED STATES DISTRICT COURT FOR

NORTHERN DISTRICT OF OKLAHOMA FILED
AUG 2 3 1933

WALTER E. BURNS )
) Richaro M, Lawrence, Court Clark.
Plaintiff, ) U.S. DISTRICT COURT
)
V. ) 92-C-434-E \/
, )
SECRETARY OF HEALTH AND HUMAN )
SERVICES, )
)
Defendant. )
ORDER

Plaintiff Walter Burmns is appealing the Secretary’s decision to deny him Social
Security Disability benefits. The Secretary found that Mr. Burns was not disabled and that
there were a significant number of jobs in the economy that Mr. Burns was capable of
performing. Mr. Burns refutes this finding claiming that he is disabled because of pain.

Mr. Burns filed an initial application for disability benefits on June 26, 1989 which
was denied on August 23, 1989. Mr. Bumns filed a Request for Reconsideration that was
also denied on October 4, 1989. At this point, Mr. Burns did not file a Request for
Hearing. On March 23, 1990, Mr. Burns filed a second application for benefits. This
current application was denied under the doctrine of administrative res judicata. 20 C.F.R.
404.957 (¢)(1) (1990). On November 1, 1990, Mr. Burns filed a Request for Hearing
before an Administrative Law Judge ("ALJ"). The ALJ found good cause to reopen Mr.
Burns’ prior application for adjudication; however, the ALJ found no basis for revising the

prior adverse determination.

I. Summary of Evidence



At the time of his February 1991 administrative hearing, Mr. Burns was 44 years old and
had a high school education. In his application, Mr. Burns stated that he has been unable
to work since February 9, 1983 because of a back injury he sustained at work while trying
to lift 300 pounds. In addition to his back injury, Mr. Burns stated that he has pain
radiating into both legs, severe pain in his upper back and shoulder blade area, problems
gripping with his hands, and blindness in his left eye. (Tr. at 50, 51, 65).

Prior to December 31, 1988, Mr. Burns has worked as a construction laborer,
highway maintenance worker, and carpentry worker.

When Mr. Burns injured his back, he felt severe pain; however, he did not seek
medical attention until several days later. (Tr. at 152, 259.) He was seen initially by a
series of physicians including Dr. Shaddock, who admitted Mr. Burns to the hospital and
performed a myelogram and CT scan.

Dr. Hawkins, who ultimately became Mr. Burns’ treating physician, reviewed the CT
scan in February 1984 and found no disc herniation, but felt that Mr. Burns was suffering
from classic internal disc disruption. In May 1984, Dr. Hawkins’ treatment records reveal
that

The patient was found to have classic internal disc disruption, L4-L5 with

remaining lumbar discs within normal limits. The patient has been tried on

full conservative treatment modalities but has failed to improve and

continues to be significantly disabled with chronic low back pain with

radiations of pain into both legs, ... His activities are significantly limited and

:;itlh'?;t)t'empts at increasing his activity, his pain increases significantly. (Tr.

Due to persistent complaints of pain, Mr. Bumns underwent an anterior lumbar

interbody fusion at L4-5 in May 1984. (Tr. at 14.) Postoperatively, Mr. Burns continued



to complain of pain, and Dr. Hawkins reported that Mr. Burns had no essential change in
his back pain. (Tr. at 236.) In addition, Mr. Burns complained of pain in the left anterior
thigh. Id.

Dr. Hawkins believed that Mr. Burns had meralgia paresthetic of the left iliac region.
(Tr. at 235.) In October 1984, Mr. Burns underwent extensive decompression and
neurolysis of the lateral femoral cutaneous nerve, the iliohypogastric nerve, and the
ilioinguinal nerve in the left groin. (Tr. at 14.) Mr. Burns was subsequently diagnosed
with lumbar sympathetic neuralgia, and underwent epidural steroid injections and a

‘sympathectomy on the left side. (Tr. at 186-192.)

Initially, in October 1984, Dr. Hawkins believed that Mr. Burns had a solid fusion
at L4-5. (Tr. at 227.) His progress notes dated January 28, 1986 reveal, however, that
Mr. Burns "is now developing a well defined fibrous union and pseudoarthrosis ... The
patient still remains very restricted in any of his activities because of increasing pain”. (Tr.
at 226.)

Because of the failure to obtain a solid bony union, Dr. Hawkins placed Mr. Burns
on an electrical bone stimulator in November 1986. (Tr. at 221.) Mr. Burns remained on
the stimulator for'approximately one year as treatment. In October 1987, two and one-half
years after the fusion, Dr. Hawkins reported that Mr. Burns is still doing very poorly. “He
also has severe pain in his low back." (Tr. at 216.)

In May 1987, a CT scan showed only a mild narrowing at L4-5 but no nerve root
encroachment. (Tr. at 218.) Similarly, an MRI taken February 1988 revealed disc

degeneration throughout Mr. Burns’ entire lumbar spine, but no herniation. (Tr. at 213.)




Subsequently, Mr. Burns was hospitalized to undergo a redo fusion and laminectomy in
March 1988. (Tr. at 212.)

In September 1988, Dr. Hawkins felt that Mr. Burns had reached maximum medical
improvement. Additionally, Dr. Hawkins did not feel that any additional treatment would
be effective in alleviating Mr. Burns’ pain. (Tr. at 207.) As a result, Dr. Hawkins released
Mr. Burns from treatment. |

In February 1989, Mr. Burns began seeing Dr. Shirley Welden. On a report in June
1989, Dr. Welden diagnosed Mr. Burns as suffering pain syndrome. She also stated that
Mr. Burns has trigger points throughout his entire body consistent with fibrositis. (Tr. at
259-61.) Dr. Goldman, the secretary’s medical expert, testified that fibromyositis is
primarily a clinical diagnosis, and is to demonstrated by any laboratory studies. (Tr. at
45.) Dr. Goldman could find no medical evidence documenting trigger points or any other
xﬁedical condition prior to December 31, 1988, that would have resulted in Mr. Burns’
complaints of arm and hand pain, numbness and cramping. (Tr. at 39-41.)

Mr. William B. Young, a Vocational Expert ("VE"), testified that Mr. Burns could not |
perform his previous relevant work. (Tr. at 71.) The ALJ asked Mr. Young to enumerate
jobs Mr. Burns could ferform considering his age, work experience, education, and
restrictions of mild to moderate back pain, left thigh pain, and decreased range of motion.
Id. Mr. Young stated that Mr. Burns would be capable of performing light and sedentary
assembly jobs, cashier type jobs, and jobs as a service worker. He also added that jobs
requiring a medium exertional level would be "off' because they require a full range of

motion. Id. at 71-72. Assuming other restrictions, including severe pain and limited ability




to stand and walk, the expert testified that Mr. Burns could not perform any jobs. (Tr. at
72-73.)
II. LEGAL ANALYSIS

Judicial review of the Secretary’s decision is limited in scope by 42 U.S.C. §405 (g).
The court’s sole function is to determine whether the record as a whole contains substantial
evidence to support the Sécretary’s decision. The Secretary’s findings stand if they are
supported by “such relevant evidence as a reasonable mind might accept as adequate to
" support a conclusion". Richardson v. Perales, 402 U.S. 389, 401 (1971). Determining
whether substantial evidence supports the Secretary’s decision, however,

is not merely a quantitive exercise. Evidence is not substantial ’if it is

overwhelmed by other evidence - particularly certain types of evidence (e.g.,

that offered by treating physicians) - of if it really constitutes not evidence

but mere conclusion.™
Gossett v. Bowen, 862 F.2d 802, 805 (10th Cir. 1988) (Quoting Fulton v. Heckler, 760 F.2d
1052, 1055 (10th Cir. 1985)).

When deciding a claim for benefits under the Social Security Act, the ALJ must use
the following five step evaluation: (1) whether the claimant is currently working; (2)
whether the claimant has a severe impairment; (3) whether the claimant’s impairment
meets or equals an impairment listed in 20 C.F.R. Pt. 404, Subpt. P, App. 1 (1991); (4)
whether the impairment precludes the claimant from doing his past relevant work; and (5)
whether the impairment precludes the claimant from doing any other work which exists
in the national economy. 20 C.F.R. §494,1520 (b) - (f) (1991). If the Secretary finds the

claimant disabled at any step, the review ends. Gossett v. Bowen, 862 F.2d 802, 805 (10th

Cir. 1988).



The relevant period for determining whether Mr. Burns is entitled to disability
benefits is form his alleged onset date of February 9, 1983 to December 31, 1988, the date
Mr. Burns last met the insured status requirements of the Act.! As a result, Mr. Burns
must demonstrate that his disability arose before the expiration of his insured status. Flin
v, Sullivan, 951 F.2d 264 (10th Cir. 1991).

In the case at bar, thé ALJ made his determination at the fifth step of the sequential
evaluation process. The ALJ found Mr. Burns had, prior to December 31, 1988, the RFC
to perform the physical exertional and nonexertional requirements of sedentary, light, and
medium work with the exception of occasional lifting of more than 50 pounds at a time,
frequent lifting or carrying of objects weighing more than 25 pounds, and repetitive
bending or stooping. Having made this determination, the ALJ concluded that Mr. Burns
was not disabled under the Social Security Act prior to December 31, 1988.

Mr. Burns now appeals this ruling, and asserts three alleged errors by the ALJ:

1. That the ALJ failed to give substantial weight to the opinions
of Mr. Burns’ treating physicians;

2. That the ALJ incorrectly evaluated Mr. Burns’ pain and found
that Mr. Bumns could perform sustained work activities;

3. That the ALJFs finding that Mr. Burns could perform sedentary,
light or medium work was in conflict with the testimony of the
vocational expert.
With regard to the allegations of error asserted by Mr. Burns, the Court has

thoroughly reviewed the medical records and testimony and is unclear whether there is

lForanhdividualmbemtidcd:odlkabiiiyhmmebmeﬁmundaMIIaftkeSacialScaai@Act, said individual must have 20
quarters of Social Security Coverage during the 40=quanter period which ends with the quarter in which the individual became disabled. 42
U.S.C.S. §423 (c). Mr. Bums’ certified eamings records shows he last met this 20/40 requiremens on December 31, 1988. (Tr. at 98-100.}
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substantial evidence in the record to support the ALPs finding that Mr. Burns is not
disabled.

Under the Social Security Act, the claimant bears the burden of proving a disability,
as defined by the Act, which prevents him from engaging in his prior work activity. Reyes
v. Bowen, 845 F.2d 242, 243 (10th Cir. 1988). In this case, it is undisputed among the
parties that Mr. Burns is disabled to an extent that he is unable to return to this previous
work. As a result, the burden shifts to the Secretary, who must show that Mr. Burns
retains the capacity to perform another job and that this job exists in the national
economy. Id.

In reaching a decision that Mr. Burns was able to do sedentary, light, and medium
work, the ALJ evidently relied heavily on the opinions of Dr. Goldman and focused
selectively on progress notes supplied by Dr. Hawkins. In addition, the ALJ disregarded
the opinions of Dr. Welden in so far as they substantiate Mr. Burns’ claims that his pain
is disabling and his activities are limited.

The well established rule in the Tenth Circuit is that the Secretary must give
substantial weight to the testimony of the claimant’s treating physician. Turmerv. Heckler,
754 F.2d 326, 329 (10th Cir. 1985). Specifically, "the reports of physicians who have
treated a patient over a period of time or who are consulted for the purposes of treatment
are given greater weight than are the reports of physicians employed and paid by the
govemnment for the purpose of defending a disability claim". Id. (quoting Broadbent v.
Harris, 698 F.2d 407, 412 (10th Cir. 1983)). In addition, "[i]f the opirﬁoﬁ of the

claimant’s treating physician is to be disregarded, specific, legitimate reasons for this action




must be set forth." Byron v. Heckler, 742 F.2d 1232, 1235 (10th Cir. 1984).

In November 1987, after Mr. Burn’s first fusion, Dr. Hawkins stated that the patient
“is still going very poorly ... He ... has severe pain in his lower back" and he has pain
radiating into both legs. (Tr. at 216.) In March 1988, Dr. Hawkins performed a redo
fusion even though he was concerned that Mr. Burns would have little or no improvement.
On a follow up exam in June 1988, Dr. Hawkins noted that Mr. Burns appeared to be
waling several miles a day and is active in that regard. (Tr. at 210.) He adds, however,
that Mr. Burns has most of his severe pain at night for which he has no good explanation
other than the fact that Mr. Burns has disc degeneration throughout his spine.? (Tr. at
216.)

In September 1988, six months after the redo fusion and three months prior to the
expiration of Mr. Burns’ insured status, Dr. Hawkins’ progress notes reveal that Mr. Burns

had no improvement in his condition. Dr. Hawkins stated that "[i}ncreasing activities

increase his pain" and that Mr. Burns’ "clinical findings and condition are essentially
unchanged". (Tr. at 208) (emphasis added).

Upon releasing Mr. Burns from treatment in September, Dr. Hawkins felt that Mr.
Burns had reached maximum medical improvement. Dr. Hawkins listed Mr. Burns as 33%
impaired and felt thaf he would continue to have some pain whether he worked or not.
Additionally, Dr. Hawkins restricted Mr. Burns to lifting no more than 50 pounds; he felt
that lifting up to 50 pounds would not result in any additional injury to Mr. Burns’ spine

although he expected him to have some pain with this. (Tr. at 207).

2Dr. Hawkins stated in February 1988 that because of the amount of total disc degeneration throughout the discs of Mr. Bumns’ back,
Mr. Burns would continue to have some amaunt of pain which cannot be relieved by any form of currently known therapy. (Ir. at 211.)
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Referencing Dr. Hawkins’ reports in June and September 1988, Dr. Goldman opined
that prior to december 31, 1988 Mr. Burns was restricted to lifting no more than 50
pounds frequently, with no frequent bending or stooping. Dr. Goldman also ‘testiﬁed that
Mr. Burns had no significant restrictions on standing, walking or sitting.> He assessed that
Mr. Burns could sit for 4-6 hours continuously and walk 1 to 2 miles.

Admittedly, Dr. Hawkins’ assessment of Mr. Burns’ ability to lift up to 50 pounds
without further injury seems to indicate that Mr. Burns should be able to perform the
activities required to perform sedentary, light and medium work. In fact, the ALJ appears
to have given substantial weight to this observation made by Mr. Burns’ treating physician.
This does not explain, however, the ALJ's failure to acknowledge or give any weight to Dr.
Hawkins’ repeated statements concerning Mr. Burns severe pain, especially the comment
made in September 1988 that Mr. Burns’ condition was essentially unchanged. Similarly,
the ALJ relied on Dr. Hawkins’ observation in June 1988 that Mr. Burns appeared to be
walking several miles a day to assess Mr. Burns' other abilities, but fails to note Dr.
Hawkins’ statements in September 1988, that increasing activities and walking make Mr.
Burns’ pain worse.

Mr. Burns also argues that the medical evidence offered by Dr. Shirley Welden,
another of Mr. Burns’ treating physicians, supports his claim for disability benefits. Dr.
Welden’s diagnoses in June 1989 was that Mr. Burns had trigger points throughout his
entire body, consistent with fibrositis, an unstable back, and chronic mayofacial pain

syndrome. The ALJ considered and rejected this evidence because it was not substantiated

3Mr.memﬁcd:]wthccouldhjﬁlﬂpowndsandﬂmhehashﬁadlq:mﬁ,bwnotwithoutpain He also stated he could sit for
an hour, stand for 20 minutes, and walk for 3/4 of a mile. (Tr. at 51, 66).
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by evidence in the record pertinent to the insured period.*

Dr. Welden also adds in July 24, 1989 that

[Tlhe patient is severely limited. He has a great deal of difficulty with

repetitive bending, sitting, twisting, lifting, carrying and walking. He is

unable to lift more than ten to fifteen pounds and he may not lift that
repetitively without increasing his pain a great deal.
Record at 258. This evidence corroborates both Dr. Hawkins 0pirﬁons and thé statements
made by Mr. B urns concerning his pain and limited abilifies, and was essentially ignored
by the ALJ.

In view of the foregoing discussion, the court finds that the record is unclear
whether the ALJ gave the opinions of Mr. Burns' treating physicians the weight they
require. The ALJ appears to acknowledge and accept the opinions that favor the
Secretary’s decision and disregard those that are contrary to it. Furthermore, the ALJ fails
to provide specific, legitimate reasons for ignoring some of the opinions of Drs. Hawkins
and Welden with respect to Mr. Burns’ pain and unchanged condition. In sum, the
undersigned is uncertain whether correct lggal standards have been applied.

Next, Mr. Burns takes issue with the ALTs evaluation of his pain and assessment Qf
his credibility. The Court finds MR. Burns’ arguments persuasive. It should be noted at
the outset that

[D]isability requires more than an inability to work without pain. To be

disabling, pain must be so severe, by itself or in conjunction with other
impairments, as to preclude any substantial gainful employment.

4"[T]hcrtlcvamanalyﬂlfiswhahﬂtfwdaimamwasacnwllydisabkdpiormﬂuapimﬁan of [his] insured status.” Potter v. Secretary
of Health and Human Services, 905 F.2d 1346, 1348 (10th Cir. 1990). The record is actually unclear whether Mr. Burns had fibromyositis
prior to December 31, 1988. It is pointed out that Dr. goldman could not find any evidence prior to December 31, 1988 of trigger points,
consistent with fibrositis (Tr. at 13, 16) The ALF's findings, on the other hand, state that prior to Decemnber 31, 1988, Mr. Burns had status
post lumbar fusion and fibromyositis. Id. at 19.
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Gossett v. Bowen, 862 F.2d 802 (10th Cir. 1988) (quoting Brown v. Bowen, 801, F.2d 361,
362 (10th Cir. 1986)).

The Tenth Circuit has outlined the framework that is to be used in evaluating a
disability claim based on pain. See, Luna v. Bowen, 834 F.2d 161 {(10th Cir. 1987).

The first component of the inquiry, the objective impairment prerequisite, is

fulfilled without regard to subjective evidence. The second component, a

nexus between the impairment and the alleged pain, is examined taking the

subjective allegations of pain as true. Upon reaching the third component -

- considering all of the evidence presented - the decision maker considers all

medical data presented, any other objective indications of pain, and

subjective accounts of the severity of the pain. At this point, the decision
maker may assess the claimant’s credibility.
Williams v. Bowen, 844 F.2d 748, 753 (10th Cir. 1988).

Because it is undisputed that Mr. Burns’ spinal fusion and disc degeneration are
impairments capable of producing pain, the Court will focus its attention on the second and
third components of the inquiry. "[IIf an impairment is reasonably expected to produce
some pain, allegations of disabling pain emanating from that impairment are sufficiently
consistent to require consideration of all the relevant evidence." Luna v. Bowen, 834 F.2d
at 163.

Mr. Burns' treating physician submitted medical reports verifying that Mr. Burns has
undergone two surgical procedures to relieve his back pain. Mr. Burns testified that he
quit work because the pain was so bad. Mr. Burns produced a list of medications he had
taken to relieve his pain -- Tylenol with codeine and muscle relaxers. He also testified that
he stayed away from the heavy drugs because he did not like the way they made him feel.

This evidence is more than adequate to establish a reasonable relationship between

Mr. Burns’ medical diagnosis and his allegations of pain. Therefore, it is necessary to

11




examine the third component of the pain inquiry -- consideration of all evidence presented.
At this stage, the ALJ may assess the claimant’s credibility and "decide whether he believes
the claimant’s assertions of severe pain'. Williams v. Bowen, 844 F.2d at 754 (quoting
Luna, 834 F.2d at 163).

In the case at bar, the ALJ found Burns’ testimony not sufficiently credible to
support a finding of disability due to severe pain. One of the reasons given by the ALJ for
doubting Mr. Burns’ credibility was Dr. Goldman’s opinion that Mr. Burns’ pain was "mild"
to "moderate”. The basis for this opinion was that Mr. Burns was only prescribed Tylenol
with codeine, a "mild" narcotic indicative of "moderate” pain.

Citing another reason for discounting Mr. Burns’ credibility, the ALJ states

Further, it is generally accepted in the medical profession that severe

intractable pain, continuing for an extended period, will also tend to manifest

itself in physical changes such as premature aging, weight loss, impaired gait

and weakness in the extremities, progressive physical deterioration and

atrophy of associated musculature. Changes of this sort, appropriate to the

impairment alleged, do not appear to be present to a significant degree,
according to the medical record in this case.
(tr. at 17.)

Credibility determinations are the province of the fact finder, which in this case, is
the ALJ, Diaz v. H.H.S., 898 F.2d 774, 777 (10th Cir. 1990). In this instance, however,
the ALJ has essentially created an artificial standard and then said that Mr. Burns does not
meet it. The ALJs use of this standard in assessing Mr. Burns’ pain and credibility is
clearly inappropriate.

Lastly, Mr. Burns argues that the ALTs finding is in conflict with the testimony of

the vocational expert. Essentially, the vocational expert testified that if Mr. Burns’

complaints of severe pain were credible, the jobs he had enumerated would be eliminated.
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(tr. at 72-73.) Because this issue turns on Mr. Burns’ credibility and the ALJF’s credibility
assessment was based on conjecture and assumptions, the court finds it unnecessary to
address this issue at this time.
I11. Conclusion

Upon a review of the entire record, the court finds that it is unclear whether the
Secretary’s decision to dehy Mr. Burns disability insurance benefits is supported by
substantial evidence. Accordingly, the case is REMANDED. A supplemental hearing must
take place where Dr. Hawkins testifies on his opinion of Mr. Burns’ ability to do sustained
work activities and on his assessment of Mr. Burns’ pain. In addition, since Mr. Burns only
has to prove that his disability arose prior to December 31, 1988, the Secretary must
consider all relevant medical evidence. Specifically, the Secretary must give appropriate
weight to the treating physician’s opinion prior to 1988, not just opinions given during
June and September of 1988. Lastly, the issue of whether Mr. Burns had fibromyositis

prior to December 1988 must be clarified.

o
SO ORDERED THIS A3 Qay of Cooepos o 1993.

Zh

7 ELLISON, CHIEF JUDGE
STATES DISTRICT COURT
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)

)
Plaintiff, )

)
Vs, )  No. 93-C~545-R
)

F. ANDREwW Dowpy, GUARDIAN ENERGY )
CONSULTANTS, INC., ang )
DAVID w, KVACH, )
)

Defendants. )

ORDER OF DISMISSAL

Pursuant o the Joint Stipulation °f Plaintiff Taylor
International, Inc. and all Defendantg fileq herein, the court

finds that this action should pe dismisseq with Prejudice. 1t is,

Dated thig égiq/day of August, 1993,

S/ THOMAS R. BRETT

HON. THOMAS R. BRETT

UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,

Plaintiff, K I L E D
vs.
AUG 231993
DONALD A. WILLIAMS a/k/a DONALD Richard M, | , ‘
U 7ol arencs, clerk
COUNTY TREASURER, Mayes County, fMLﬁmeronwwﬁ

)
)
)
)
)
;
ALLEN WILLIAMS; MARY L. WILLIAMS; )
)
Oklahoma; and BOARD OF COUNTY )
COMMISSIONERS, Mayes County, )
Oklahoma, )

)

)

Defendants. CIVIL ACTION NO. 93-C-0085-B

JUDGMENT OF FORECLOSURE

This matter comes on for consideration this Ajééi_day
of , 1993. The Plaintiff appears by F.L. Dunn,
III, United States Attorney for the Northern District of
Oklahoma, through Phil Pinnell, Assistant United States Attorney;
the Defendants, County Treasurer, Mayes County, Oklahoma, and
Board of County Commissioners, Mayes County, Oklahoma, appear by
Bill Shaw, Assistant District Attorney, Mayes County, Oklahoma;
and the Defendants, Donald A. Williams a/k/a Donald Allen
Williams and Mary L. Williams, appear not, but make default.

The Court, being fully advised and having examined the
court file, finds that the Defendant, Donald A. Williams a/k/a
Donald Allen Williams, acknowledged receipt of Summons and
Complaint on February 18, 1993; that the Defendant, Mary L.
Williams, acknowledged receipt of Summons and Complaint on
February 17, 1993; that the Defendant, County Treasurer, Mayes
County, Oklahoma, acknowledged receipt of Summons and Complaint

on February 8, 1993; and that Defendant, Board of County




Commissioners, Mayes County, Oklahoma, acknowledged receipt of
Summons and Complaint on February 8, 1993.

It appears that the Defendants, Donald A. Williams
a/k/a Donald Allen Williams and Mary L. Williams, have failed to
answer and their default has therefore been entered by the Clerk
of this Court.

The Court further finds that this is a suit based upon
a certain mortgage note and for foreclosure of a mortgage
securing said mortgage note upon the following described real
property located in Mayes County, Oklahoma, within the Northern
Judicial District of Oklahoma:

Lot Numbered Twenty-four (24), in Block

Numbered Five (5), of the Resubdivision of

Lot 7, Block 5, and Subdivision of Block 6

and Block 7, of the PIERRE CHOUTEAU ADDITION

to the Incorporated Town of Pryor Creek, Mayes

County, State of Oklahoma, according to the

official Survey and Plat thereof, filed for

record in the office of the County Clerk of

said County and State.

The Court further finds that on December 14, 1984, the
Defendants, Donald A. Williams a/k/a Donald Allen Williams and
Mary L. Williams, executed and delivered to the United States of
America, acting on behalf of the Administrator of Veterans
Affairs, now known as Secretary of Veterans Affairs, their
mortgage note in the amount of $36,700.00, payable in monthly
installments, with interest thereon at the rate of 12.5 percent
(12.5%) per annum.

The Court further finds that as security for the

payment of the above-described note, the Defendants, Donald A.

Williams a/k/a Donald Allen Williams and Mary L. Williams,

- -




executed and delivered to the United States of America, acting on
behalf of the Administrator of Veterans Affairs, now known as
Secretary of Veterans Affairs, a mortgage dated December 14,
1984, covering the above-described property. Said mortgage was
recorded on December 14, 1984, in Book 637, Page 243, in the
records of Mayes County, Oklahoma.

The court further finds that the Defendants, Donald A.
Williams a/k/a Donald Allen Williams and Mary L. Williams, made
default under the terms of the aforesaid note and mortgage by
reason of their failure to make the monthly installments due
thereon, which default has continued, and that by reason thereof
the Defendants, Donald A. Williams a/k/a Donald Allen Williams
and Mary L. Williams, are indebted to the Plaintiff in the
principal sum of $33,776.63, plus interest at the rate of 12.5
percent per annum from June 1, 1992 until judgment, plus interest
thereafter at the legal rate until fully paid, and the costs of
this action in the amount of $8.00 for recording the Notice of
Lis Pendens.

The Court further finds that the Defendant, County
Treasurer, Mayes County, Oklahoma, has a lien on the property
which is the subject matter of this action by virtue of personal
property taxes for 1991 in the amount of $23.26 which became a
lien on the property as of July 1, 1992; and property taxes for
1992 in the amount of $13.80 which became a lien on the property
as of July 1, 1993. Said liens are inferior to the interest of

the Plaintiff, United States of America.




The Court further finds that the Defendant, Board of
County Commissioners, Mayes Ccunty, Oklahoma, claims no right,
title or interest in the subject real property.

The Court further finds that the Defendants, Donald A.
Williams a/k/a Donald Allen Williams and Mary L. Williams, are in
default and have no right, title or interest in the subject real
property.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the
Plaintiff have and recover judgment against the Defendants,
Donald A. Williams a/k/a Donald Allen Williams and Mary L.
Williams, in the principal sum of $33,776.63, plus interest at
the rate of 12.5 percent per annum from June 1, 1992 until
judgment, plus interest thereafter at the current legal rate of
;21537 percent per annum untii paid, plus the costs of this
action in the amount of $8.00 for recording the Notice of
Lis Pendens, plus any additional sums advanced or to be advanced
or expended during this foreclosure action by Plaintiff for
taxes, insurance, abstracting, or sums for the preservation of
the subject property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, County Treasurer, Mayes County, Oklahoma, have and
recover judgment in the amount of $37.06 for personal property
taxes for the years 1991 and 1992, plus the costs of this action.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendants, Donald A. Williams a/k/a Donald Allen Williams, Mary

L. Williams, and Board of County Commissioners, Mayes County,




Oklahoma, have no right, title, or interest in the subject real
property.

IT I8 FURTHER ORDERED, ADJUDGED, AND DECREED that upon
the failure of said Defendants, Donald A. Williams a/k/a Donald
Allen Williams and Mary L. Williams, to satisfy the money
judgment of the Plaintiff herein, an Order of Sale shall be
issued to the United States Marshal for the Northern District of
Oklahoma, commanding him to advertise and sell, according to
Plaintiff's election with or without appraisement, the real
property involved herein and apply the proceeds of the sale as
follows:

First:

In payment of the costs of this action

accrued and accruing incurred by the

Plaintiff, including the costs of sale of

said real property;

Second:

In payment of the judgment rendered herein

in favor of the Plaintiff;

Third:

In payment of Defendant, County Treasurer,

Mayes County, Oklahoma, in the amount of

$37.06, personal property taxes which are

currently due and owing.

The surplus from said sale, if any, shall be deposited with the

— Clerk of the Court to await further Order of the Court.




IT IS8 FURTHER ORDERED, ADJUDGED, AND DECREED that from
and after the sale of the above-described real property, under
and by virtue of this judgment and decree, all of the Defendants
and all persons claiming under them since the filing of the
complaint, be and they are forever barred and foreclosed of any
right, title, interest or claim in or to the subject real

property or any part thereof.
s/ THOMAS R. BRETT

UNITED STATES DISTRICT JUDGE

APPROVED:

F.L. DUNN, III
United States Attorney

Dt 2 2
PHIL PINNELL, OBA #7169
Assistant United States Attorney
3900 U.S. Courthouse

Tulsa, Oklahoma 74103
(918) 581-7463

LL SHAW, OBA # /o, 27/
Assistant District Attorney
Attorney for Defendants,

County Treasurer and

Board of County Commissioners,

Mayes County, Oklahoma

Judgment of Foreclosure
Civil Action No. 93-C-0085-B

PP/esr
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JUDY EHLINGER,
Plaintiff,

Noe. 92-C-300-B

v.

Individually, JANENE McGUIRE,
Individually, PETE JAMES,
Individually, JIM BENNETT,

)

)

}

)

)

)

CITY OF BIXBY, ROBIN SPRINGER, )
)

)

)

Individually, )
)

)

Defendants.

ORDER OF DISMISSAL WITH PREJUDICE

NOW ON this A3 day of JQZ%ééﬁl__, 1993, it appearing to

the Court that this matter has been compromised and settled, this

case is herewith dismissed with prejudice to the refiling of a

future action.

S/ THOMAS R. BRETT

United States District Judge
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