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IN THE UNITED STATES DISTRICT COU(I;F .
FOR THE NORTHERN DISTRICT OF OKLAH I L E D

AUGL @ 1993
chham m Lawre...,., Clerk

HOgTHERN DJSTRICI 0F OK(!)AHUMI

GEORGE ROWE,
Plaintiff,

vVS. No. 893-C-20
NATIONAL EDUCATION CENTERS,
INC., d/b/a SPARTAN SCHOOL
OF AERONAUTICS,

FRANK IABUCCI, DICK JAVES,
and FRANK PENDERGRAS,

st Nt e Nae? Nt Vomnit Vet Somtt Nentt "ot St e Vot

Defendants.

JOINT STIPULATION OF DISMISSAL

COME NOW the parties, pursuant to Rule 41(a){l) of the
Fed.R.Civ.P., and hereby stipulate and agree that all claims
against Frank Iabucci, Dick Javes, and Frank Pendergras, be

dismissed without prejudice.

DATED this /2 day of August, 1993.

Respectfully submitted,

Larry L. Oliver, OBA 67%93

Melissa K. Sawyer, OBA 14855
LARRY L. OLIVER & ASSOC., P.C.
2211 East Skelly Drive

Tulsa, Oklahoma 74105

(918) 745-6084

ATTORNEYS FOR PLAINTIFF

and

Kevin P. Doyle, OBA 13269

PRAY, WALKER, JACKMAN,
WILLIAMSON & MARLAR

900 Oneok Pla:za

100 West Fifth Street

Tulsa, Oklahoma 74103

(918) 584-4136

ATTORNEYS FOR DEFENDANTS
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UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF okmakoMA Tt T T, | D

UNITED STATES OF AMERICA,
AUG 18 1993

ieka-d N, Lawrance, Clark
Rt'ﬁf'%.d DISTRICT COURT
i EaN DISTRICT GF OKLAROMA

Plaintifr,
vs.

THELMA J. BELL, et al.,

T e et Vgl Yt Nt Vapl st s

Defendants, CIVIL ACTION NO. 92-C-894~C
ORDER

Upon the Motion of the United States of America, acting
on behalf of the Secretary of Veterans Affairs, by F.L. Dunn,
III, United States Attorney for the Northern District of
Oklahoma, through Kathleen Bliss Adams, Assistant United States
Attorney, and for good cause shown it is hereby ORDERED that the
Judgment of Foreclosure entered herein on the 2nd day of
December, 1992, is vacated; that the note and mortgage sued upon
in Plaintiff's Complaint are restored; and this action is

dismissed without prejudice.

Dated this / Z day of (zdﬁik: , 1993,

(Signed) N. Dals Caok
UNITED STATES DISTRICT JUDGE

APPROVED AS TO FORM AND CONTENT:

F.L. DUNN, III
United States Attorney

W
EEN BLIS S, OBA #13625

ssistant United States Attorney
3900 U.S. Courthouse

Tulsa, Oklahoma 74103

(918) 581-7463

KBA/esr NOTE: THIS ORDER IS TO 8E MAILED

f%CV&ﬁTTC}Ad,COUNSEQﬁNﬂ
FBD\F{;O SE CIT!GANTS IMMEDIATELY
UPON RECEIPT.
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DATE

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMAI?

ED

AUG 1 81993

Richard M. Lawrence, Cldrk
L. 8, DISTRICT CQURTYT
LZTHERN DISTRICT OF OKLAHOMA ,

MARGARET M. DOWNEY, Personal
Representative for George S.
Deceased,

Plaintiff

ES

Vs. No. 92 C 967 C
FIRST FIDELITY EXCHANGE CORPORATION,
a California corporation; WAYNE K.
RICHARDSON; and EUGENE HUNTER,

»

Defendants

i N Vgt N Nt W ppsl gt Vamat Nammtt Vgt Nommt S

JO A Y OF DEFAULT JUDGMENT

The Court having reviewed the Motion for Default Judgment
filed herein by plaintiff, the Entry of Default by Clerk and the
file of this action finds that defendant, Eugene Hunter, has failed
to respond to plaintiff’s Complaint within the time allowed and is
in default.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED That plaintiff,
Margaret M. Downey, Personal Representative of the Estate of George
S. Downey, deceased, be granted judgment against the defendant,_

Eugene Hunter in the amount of $345,840.80 together with interest

thereon.
Dated , 1993 ; {
UuDG DISTRIC OURT
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IN THE UNITED STATES DISTRICT COURT FOR THE e
NORTHERN DISTRICT OF OKLAHOMA

JERRY ERNEST, )
)
Plaintiff, )
) /
Vs, ) No. 92-C-893-C
. )
ALEXANDER & ASSOCIATES, INC., )
et al., ) FILE
)
Defendants. ) AUG 1 3 1993
. Rickard M. Lewrance, Clérk
U. 8. DISTRICT COURT
ORDER HOTHERN DISTRICT OF OKLAHOMA

Before the Court are the motion of the plaintiff to dismiss with prejudice and the
motion of the defendants for sanctions pursuant to Rule 11 F.R.Cv.P. Plaintiff began this
action in state court with a Petition alleging two causes of action (1) breach of contract
and (2) age discrimination, arising out of plaintiff's discharge. Defendants removed the
écﬁon to federal court. Defendants thereafter filed a motion to dismiss both causes of
action. While this motion was pending, a scheduling order was entered in the case,
establishing February 19, 1993, as the discovery cutoff date.

On February 18, 1993, the Court entered an Order which granted defendants’
motion to dismiss as to the breach of contract cause of action, but denied it as to the age
discrimination cause of action. The Order recites that at the scheduling conference
plaintiff's counsel waived any federal claim, and sought to proceed under Burk v. K-Mart,
770 P.2d 24 (Okla. 1989). On March 1, 1993, plaintiff filed a motion to dismiss his
remaining claim with prejudice. Defendants object, and move for sanctions.

As to defendants’ objection, they seek the court to impose the condition that plaintiff



be barred from bringing any and all ciaims against these defendants arising out of his
employment relationship with them. Rule 41(a)(1) provides that a court order is not
necessary for dismissal when a notice is filed before service by the adverse party of an
answer or of a motion for summary judgment. Neither has been filed in this case;
therefore, the dismissal stands and defendants’ objection is overruled.

Next, defendants argue for sanctions as to both plaintiffs causes of action,
contending that they were without factual basis. The test is an objective one, whether a
reasonable and competent attorney would believe in the merit of an argument. Dodd Ins.

Serv. v. Roval Ins. Co., 935 F.2d 1152, 1155 (10th Cir. 1991). Looking at the first cause

of action, plaintiff contended that he was induced by defendants’ oral promises to move to
Oklahoma from Texas under the pretense of giving plaintiff a job for a reasonable period
of time in excess of one year. Defendants quote plaintiff's deposition, in which he testified
that, in considering the alleged contract, he "really didn't dwell on ad infinitum and
r-e-tirement." However, on the previous page of the depositiop the following exchange
appears: |
Q. So your testimony this morning is that when you came
to Tulsa, you believed that you were here in Tulsa in
this position for as long as you wanted to be?
A. Under the terms of the contract, yes.
The full text of the deposition has not been provided, but there is insufficient evidence
before the Court to conclude that the plaintiff's first cause of action was frivolous.
As to the second cause of action, plaintiff testified in his deposition that he had no

factual information upon which to base a definite belief that he had been terminated

because of his age. He testified that he "speculated” of age discrimination because he had

2



not been given a reason for his termination, and because he fell within the class protected
by federal law. Attached to plaintiff’s response to the motion for sanctions is plaintiff's
affidavit stating that plaintiff was replaced in his job by a younger man. Of course, it is
a rare employer who would state to an employee that the employee was being discharged
because of his age. It seems to the Court that in alleged discrimination cases, while the
edict of Rule 11 fully applies, some leeway must be given to enable plaintiff to discover
proof for such difficult issues as motive or "pattern and practice." Regarding the fee-
| shifting statute under Titlé VII, the Supreme Court has noted that "[d] ecisive facts may not
erﬁerge until discovery or trial." Christianburg Garment Co. v. EEOC, 434 U.S. 412, 421
(1978). The Seventh Circuit has held that "[i]f discovery is necessary to establish a claim,
then it is not unreasonable to file a complaint so as to obtain the right to conduct that
discovery." Kraemer v. Grant County, 892 F.2d 686, 690 (7th Cir. 1990). This Court does
not adopt this principle as an absolute rule in every case, but is persuaded that its
diﬁcretion is best exercised under these facts in denying the defendants’ request.
It is the Order of the Court that the motion of the plaintiff to dismiss with prejudice
is hereby granted.
It is the further Order of the Court that the motion of the defendaﬁts for sanctions

is hereby denied. X

IT IS SO ORDERED this | [ day of August, 1993.

Al sk )

H. DALE COOK
UNITED STATES DISTRICT JUDGE
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DATE

IN THE UNITED STATES DISTRICT COURT FOR THE\\__‘
- NORTHERN DISTRICT OF OKLAHOMA R

JAMES E. WHITE, )
)
Plaintiff, )
- )
vs. ) No. 91-C-801-C
)
CLIFFORD HOPPER and )
STANLEY GLANZ, )
) FILED
Deferidants. )
o AUG 1 S 1993
Richard M, Lawrance, Clerk
. 8. TRICT COURT
IIA}ORT%EREIE;SIEEI OF OKLAHOMA
UDGMENT

This matter came on for consideration of the motion for summary judgment of
defendants. The issues having been duly considered and a decision having been duly
f;ehdered in accordance with the Order filed contemporaneously herewith,

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED thaf judgment is hereby
entered for defendants Clifford Hopper and Stanley Glanz, and against plaintiff, and that
plaintiff take nothing by way of thJs action.

IT IS SO ORDERED this [ 7 ddy of August, 1993.

H. DALE COOK
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

JAMES E. WHITE, )
)
Plaintiff, )
. )
- ) No. 91-C-801-C /
)
CLIFFORD HOPPER and )
STANLEY GLANZ, )
) FILED
AUG 181993
Rlch...srdévl Lavgenc%ug‘grrk
NUR]HERN piSTRICT 0f OKU«HOMN\
ORDER

Before the Court is the plaintiffs objection to the Report and Recommendation of
the United States Magistrate Judge filed on February 3, 1993. The Magistrate Judge
recommended the granting of defendants’ motion to dlSID.lSS or in the alternative motion
for summary judgment as to defendant Hopper, a state dlstnct Judge As to defendant
Glanz, Sheriff of Tulsa County, the motion was held in abeyance pending supplemental
filings, which are now before the Court.

Regarding that portion of the Report and Recommendation as to Judge Hopper, the
Court affirms the same and adopts it as the findings and conclusions of the Court. The
doctrine of judicial immunity is too well established to require detailed discussion.

Due to the passage of time which has elapsed, the Court hereby withdraws the
reference to the Magistrate Judge as to Sheriff Glanz’s motion and will determine it on its

merits. The Court is persuaded that the limitations on defendant’s outdoor exercise were



related to a legitimate incarceration concern. See Martin v. Tyson, 845 F.2d 1451, 1456

(7th Cir.), cert. denied, 488 U.S. 863 (1988). Further, the sheriff acted in an objectively

reasonable manner in light of legal rules that were clearly established when the action was
taken. Therefore, qualified immunity shields him from liability. See Anderson v.
Creighton, 483 U.S. 635 (1987).

It is the Order of the Court that the motion of the defendants to dismiss or in the
alternative for summary judgment is hereby granted.

IT IS SO ORDERED this &%f@m 1993.

H. DALE sooif

UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

FILED

AUG 17 1993

i 1. Lawrence, Clark
Richard l\ S G OURT

U,
No. 93~-C-335-C NORTHERH DISTRI(T OF OKLAHOMA

UNITED STATES OF AMERICA,
= Respondent,

vs.

DORIS MIDIRT,

Movant. .

R i il S L R )

QRDER
In the court's last order, Movant Doris Midiri was given
twenty days to file her pleading on the proper.court form. She was
advised that failure to comply could result in the dismissal of her
action. The twenty day deadline has long since past, and Midiri has
not submitted a pleading to the court.

Accordingly, this action is hereby dismissed. -

SO ORDERED THIS 42_¢§ay of / 7L 1993.

Y

H. DALE CO
UNITED STATES DISTRICT COURT
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UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,
Plaintiff,
vs.

)

)

)

)

)

)
JIM R. McCORMICK a/k/a )
JIMMIE RAY McCORMICK a/k/a )
JIMMIE R. McCORMICK a/k/a )
JIMMIE McCORMICK; RENA M. )
McCORMICK a/k/a RENA McCORMICK )
a/k/a RENA MAE McCORMICK; THE )
UNKNOWN HEIRS, EXECUTORS, )
ADMINISTRATORS, DEVISEES, )
TRUSTEES, SUCCESSORS AND )
)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

FILE
AUG 1+ 1555

273

ASSIGNS OF J. W. LIVECY,
Deceased; JOSEPHINE K. LIVECY;
EMPIRE CONSTRUCTION, INC., an
Oklahoma corporation;

AIC FINANCIAL, formerly known
as Citicorp Person to Person;
HILLCREST MEDICAL CENTER,

a corporation; TULSA ADJUSTMENT
BUREAU, INC., a corporation;
COUNTY TREASURER, Creek County,
Oklahoma; and BCARD OF COUNTY
COMMISSIONERS, Creek County,
Oklahoma,

ey

Maﬁfbm}mﬁ SOy
MO HERK 2K E:ﬁz’e‘?;i

Defendants. CIVIL ACTION NO. 92-C-490-E

JUDGMENT OF FORECLOSURE

This matter comes on for consideration this ./ day

of 32}%g44141f , 1993. The Plaintiff appears by F. L. Dunn,
I1T, Ug;ted States Attorney for the Northern District of
Oklahoma, through Phil Pinnell, Assistant United States Attorney;
the Defendants, County Treasurer, Creek County, Oklahoma, and
Board of -County Commissioners, Creek County, Oklahoma, appear by
Wesley R. Thompson, Assistant District Attorney, Creek County,

Oklahoma; the Defendant, Josephine K. Livecy, appears by her



attorneys Margaret M. Perrault and Bryon D. Todd; the Defendant,
L, H, H, & F, a Partnership, Successor-In-Interest to Empire
Construction, Inc., an Oklahoma corporation, appears not, having
previously filed its Disclaimer; the Defendant, AIC Financial,
formerly known as Citicorp Person to Person, appears by its
attorney Roger A. Loﬁé; the Defendant, Hillcrest Medical Center,
a corporation, appears by its attorney Mark W. Dixon; the
Defendant, Tulsa Adjustment Bureau, Inc., a corporation, appears
not, having previously filed its Disclaimer; and the Defendants,
Jim R. McCormick a/k/a Jimmie Ray McCormick a/k/a Jimmie R.
McCormick a/k/a Jimmie McCormick; Rena M. McCormick a/k/a Rena
McCormick a/k/a Rena Mae McCormick; and The Unknown Heirs,
Executors, Administrators, Devisees, Trustees, Successors and
Assigns of J. W. Livecy, Deceased, appear not, but make default,
The Court being fully advised and having examined the
court file finds that the Defendant, Jim R. McCormick a/k/a
Jimmie Ray McCormick a/k/a Jimmie R. McCormick a/k/a Jimmie
McCormick, acknowledged receipt of Summons and Complaint on
June 20, 1992; that the Defendant, Rena M. McCormick a/k/a Rena
McCormick a/k/a Rena Mae McCormick, acknowledged receipt of
Summons and Complaint on June 22, 1992; that the Defendant,
Josephine K. Livecy, acknowledged receipt of Summons and
Complaint on June 18, 1992; that the Defendant, AIC Financial,
formerly known as Citicorp Person to Person, acknowledged receipt

of Summons and Complaint on June 10, 1992; that the Defendant,



Hillcrest Medical Center, a corporation, acknowledged receipt of
Summons and Complaint on August 3, 1992; that the Defendant,
Tulsa Adjustment Bureau, Inc., a corporation, acknowledged
receipt of Summons and Complaint on June 15, 1992; that
Defendant, County Treasurer, Creek County, Oklahoma, acknowledged
receipt of Summons and Complaint on June 5, 1992.

The Court further finds that the Defendants, The
Unknown Heirs, Executors, Administrators, Devisees, Trustees,
Successors and Assigns of J. W. Livecy, Deceased, were served by
publishing notice of this action in the Sapulpa Legal News, a
newspaper of general circulation in Creek County, Oklahoma, once
a week for six (6) consecutive weeks beginning April 15, 1993,
and continuing through May 20, 1993, as more fully appears from
the verified proof of publication duly filed herein; and that
this action is one in which service by publication is authorized
by 12 0.8. Section 2004(c) (3)(¢). Counsel for the Plaintiff does
not know and with due diligence cannot ascertain the whereabouts
of the Defendants, The Unknown Heirs, Executors, Administrators,
Devisees, Trustees, Successors and Assigns of J. W. Livecy,
Deceased, and service cannot be made upon said Defendants within
the Northern Judicial District of Oklahoma or the State of
Oklahoma by any other method, or upon said Defendants without the
Northern Judicial District of Oklahoma or the State of Oklahoma
by any other method, as more fully appears from the evidentiary

affidavit of a bonded abstracter filed herein with respect to the



last known addresses of the Defendants, The Unknown Heirs,
Executors, Administrators, Devisees, Trustees, Successors and
Assigns of J. W. Livecy, Deceased. The Court conducted an
inquiry into the sufficiency of the service by publication to
comply with due process of law and based upon the evidence
presented together with affidavit and documentary evidence finds
that the Plaintiff, United States of America, acting on behalf of
the Small Business Administration, and its attorneys, F. L. Dunn,
ITI, United States Attorney for the Northern District of
Oklahoma, through Phil Pinnell, Assistant United States Attorney,
fully exercised due diligence in ascertaining the true name and
identity of the parties served by publication with respect to
their present or last known places of residence and/or mailing
addresses. The Court accordingly approves and confirms that the
service by publication is sufficient to confer jurisdiction upon
this Court to enter the relief sought by the Plaintiff, both as
to subject matter and the Defendants served by publication.

It appears that the Defendants, County Treasurer, Creek
County, Oklahoma, and Board of County Commissioners, Creek
County, Oklahoma, filed their Answer on May 28, 1993; that the
Defendant, Josephine K. Livecy, filed her Answer and Counterclaim
on July 6, 1992; and that Defendant, L, H, H, & F, a Partnership,
Successor-In-Interest to Empire Construction, Inc., an Oklahoma
corporation, filed its Disclaimer on July 8, 1992; that the

Defendant, AIC Financial, formerly known as Citicorp Person to



Person, filed its Answer and Cross-Petition on June 25, 1992;
that the Defendant, Hillcrest Medical Center, a corporation,
filed its Answer on August 5, 1992; that the Defendant, Tulsa
Adjustment Bureau, Inc., a corporation, filed its Disclaimer on
June 16, 1992; and that the Defendants, Jim R. McCormick a/k/a
Jimmie Ray McCormick a/k/a Jimmie R. McCormick a/k/a Jimmie
McCormick; Rena M. McCormick a/k/a Rena McCormick a/k/a Rena Mae
McCormick; and The Unknown Heirs, Executors, Administrators,
Devisees, Trustees, Successors and Assigns of J. W. Livecy,
Deceased, have failed to answer and their default has therefore
been entered by the Clerk of this Court.

The Court further finds that L, H, H, & F, a
Partnership, is the Successor-In-Interest to the Defendant,
Empire Construction, Inc., an Oklahoma corporation.

The Court further finds that this is a suit based upon
a certain mortgage note and for foreclosure of a mortgage
securing said mortgage note upon the following described real
property located in Creek County, Oklahoma, within the Northern
Judicial District of Oklahoma:

Lot Four (4), Block One (1), Oak Hills First,
Creek County.

Lot Four (4), Block One (1), Qakhill Addition,
an Addition in the NW/4 of Section 3, Township
18 North, Range 11 East, Creek County,
Oklahoma, according to the recorded plat
thereof.

' The Court further finds that on October 9, 1984,

Rena M. McCormick executed and delivered to American Bank &



Trust Co. a promissory note in the amount of $550,000.00, payable
in monthly installments, with interest thereon at the rate of
14 percent per annum.

The Court further finds that as part and parcel of the
same transaction and for the purpose of securing the payment of
the above-described note, Jim R. McCormick and Rena M. McCormick
executed and delivered to the United States of America, on behalf
of the Small Business Administration, a Secured Guaranty dated
October 9, 1984.

The Court further finds that as part and parcel of the
same transaction and for the purpose of securing the payment of
the above-described note, Jim R. McCormick and Rena M. McCormick
executed and delivered to American Bank & Trust Company a real
estate mortgage covering the above-described property, situated
in the State of Oklahoma, Creek County. This mortgage was
recorded on October 11, 1984, in Book 173, Page 1280, in the
records of Creek County, Oklahoma.

The Court further finds that on March 6, 1985 and
February 10, 1986, Rena M. McCormick, as President of Inland
Construction, Inc., executed two certain Modification Agreements.

The Court further finds that on December 12, 1986,
American Bank & Trust Co. assigned the above-described real
estate mortgage to Small Business Administration. This
Assignment was recorded on April 9, 1987, in Book 219, Page 363,

in the records of Creek County, Oklahoma.



The Court further finds that the Defendants, Jim R.
McCormick a/k/a Jimmie Ray McCormick a/k/a Jimmie R. McCormick
a/k/a Jimmie McCormick and Rena M. McCormick a/k/a Rena McCormick
a/k/a Rena Mae McCormick, made default under the terms of the
aforesaid note and mortgage by reason of their failure to make
the monthly installments due thereon, which default has
continued, and that by reason thereof the bDefendants, Jim R.
McCormick a/k/fa Jimmie Ray McCormick a/k/a Jimmie R. McCormick
a/k/a Jimmie McCormick and Rena M. McCormick a/k/a Rena McCormick
a/k/a Rena Mae McCormick, are indebted to the Plaintiff in the
principal sum of $225,349.20, together with accrued interest of
$110,883.96 as of November 20, 1991, with interest thereafter at
the daily rate of $52.48, until judgment, plus interest
thereafter at the legal rate until fully paid, and the costs of
this action in the amount of $250.90 ($240.90 publication fees,
$10.00 fee for recording Notice of Lis Pendens).

The Court further finds that the Defendants, County
Treasurer and Board of County Commissioners, Creek County,
Oklahoma, have a lien on the property which is the subject matter
of this action by virtue of ad valorem taxes in the amount of
$3,455.39, plus penalties and interest, for the years 1990, 1991,
and 1992. Said lien is superior to the interest of the
Plaintiff, United States of America.

The Court further finds that the Defendants, County
Treasurer and Board of County Commissioners, Creek County,
Oklahoma, have a lien on the property which is the subject matter

of this action by virtue of personal property taxes in the amount

-F -



of $312.96 which became a lien on the property as of 1990, 1991,
and 1992. Said lien is inferior to the interest of the
Plaintiff, United States of America.

The Court further finds that the Defendants, The
Unknown Heirs, Executors, Administrators, Devisees, Trustees,
Successors and Assigns of J. W. Livecy, Deceased, are in default
and have no right, title or interest in the subject real
property.

The Court further finds that Defendant, Josephine K.
Livecy, has a lien on the property which is the subject matter of
this action in the amount of $1,107.91, with interest thereon at
the rate of 10 percent per annum from the 8th day of August 1988,
until paid, a reasonable attorney fee of $375.00, and all costs
of this action, by virtue of a Real Estate Mortgage, dated
March 8, 1974, and recorded on March 14, 1974, in Book 23, Page
1963 in the records of Creek County, Oklahoma. Said lien is
superior to the interest of Plaintiff, United States of America.

The Court further finds that Defendant, L, H, H, & F, a
Partnership, Successor-In-Interest to Empire Construction, Inc.,
an Oklahoma corporation, disclaims any right, title, or interest
in the subject real property.

The Court further finds that the Defendant, AIC
Financial, formerly known as Citicorp Person to Person, has a
lien on the property which is the subject matter of this action
in the amount of $697.07, plus accrued interest of $178.50
through June 10, 1992, together with interest at the rate of

17 percent per annum from June 10, 1992, the costs incurred for

-8-



preliminary title report, the costs of maintaining and preserving
the property together with abstracting costs, an attorney's fee
of $300.00, and costs of this action, accrued and accruing, by
virtue of a Real Estate Mortgage, dated December 23, 1977, and
recorded on December 29, 1977, in Book 55, Page 2043 in the
records of Creek County, Oklahoma. Said lien is superior to the
interest of the Plaintiff, United States of America.

The Court further finds the Defendant, Hillcrest
Medical Center, a corporation, has a lien on the property which
is the subject matter of this action in the amount of $626.45
plus interest, costs and attorney fees, by virtue of a Statement
of Judgment in Case No. SC-88-~04138, District Court, Tulsa
County, Oklahoma, and recorded on July 18, 1988, in Book 237,
Page 1010 in the records of Creek County, Oklahonma.

The Court further finds that the Defendant, Tulsa
Adjustment Bureau, Inc., a corporation, disclaims any right,
title, or interest in the subject real property.

The Court further finds that the Internal Revenue
Service has liens upon the property by virtue of a Notice of
Federal Tax Lien No. 106952 in the amount of $92,610.00, dated
October 24, 1988, and recorded on November 2, 1988, in Book 241,
Page 918 in the records of the Creek County Clerk, Creek County,
Oklahoma; and by virtue of a Notice of Federal Tax Lien No.
739208191 in the amount of $1,185.81, dated May 4, 1992, and
recorded on May 13, 1992, in Book 291, Page 32 in the records of
the Creek County Clerk, Creek County, Oklahoma. Inasmuch as

government policy prohibits the joining of another federal agency

-9-



as party defendant, the Internal Revenue Service is not made a
party hereto; however, by agreement of the agencies the liens
will be released at the time of sale should the property fail to
yield an amount in excess of the debt to the Small Business
Administration.

IT I8 THEREFORE ORDERED, ADJUDGED, AND DECREED that the
Plaintiff, United States of America, acting on behalf of the
Small Business Administration, have and recover judgment against
Defendants, Jim R. McCormick a/k/a Jimmie Ray McCormick a/k/a
Jimmie R. McCormick a/k/a Jimmie McCormick and Rena M. McCormick
a/k/a Rena McCormick a/k/a Rena Mae McCormick, in the principal
sum of $225,349.20, together with accrued interest of $110,883.96
as of November 20, 1991, with interest thereafter at the daily
rate of $52.48, until judgment, plus interest thereafter at the
current legal rate of ﬁ,sfgf percent per annum until fully paid,
plus the costs of this action in the amount of $250.90 ($240.90
publication fees, $10.00 fee for recording Notice of
Lis Pendens), plus any additional sums advanced or to be advanced
or expended during this foreclosure action by Plaintiff for
taxes, insurance, abstracting, or sums for the preservation of
the subject property.

IT I8 FURTHER ORDERED, ADJUDGED, AND DECREED that
L, H, H, & F, a Partnership, is the Successor-In-Interest to the
Defendant, Empire Construction, Inc., an Oklahoma corporation.

- IT I8 FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendants, County Treasurer and Board of County Commissioners,

Creek County, Oklahoma, have and recover judgment in the amount

=-10-



of $3,455.39, plus penalties and interest, for ad valorem taxes
for the years 1990, 1991, and 1992, plus the costs of this
action.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendants, County Treasurer and Board of County Commissioners,
Creek County, Oklahoma, have and recover judgment in the amount
of $312.96 for personal property taxes for the years 1990, 1991,
1992, plus the costs of this action.

IT I8 FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, Josephine K. Livecy, have and recover Jjudgment in the
amount of $1,107.92, with interest thereon at the rate of 10
percent per annum from the 8th day of August 1988, until fully
paid, a reasonable attorney fee of $375.00, and all costs of this
action, by virtue of a Real Estate Mortgage, dated March 8, 1974,
and recorded on March 14, 1974, in Book 23, Page 1963 in the
records of Creek County, Oklahoma.

IT I8 FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, AIC Financial, formerly known as Citicorp Person to
Person, have and recover judgment in the amount of $6%7.07, plus
accrued interest of $178.50 through June 10, 1992, together with
interest at the rate of 17 percent per annum from June 10, 1992,
the costs incurred for preliminary title report, the costs of
maintaining and preserving the property together with abstracting
costs, an attorney's fee of $300.00, and costs of this action,
accrued and accruing, by virtue of a Real Estate Mortgage, dated
December 23, 1977, and recorded on December 29, 1977, in Book 55,

Page 2043 in the records of Creek County, Oklahoma.

-11-




IT I8 FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, Hillecrest Medical Center, a corporation, have and
recover judgment in the amount of $626.45 plus interest, costs
and attorney fees, by virtue of a Statement of Judgment in Case
No. SC-88-04138, District Court, Tulsa County, Oklahoma, and
recorded on July 18, 1988, in Boock 237, Page 1010 in the records
of Creek County, Oklahoma.

IT I8 FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendants, The Unknown Heirs, Executors, Administrators,
Devisees, Trustees, Successors and Assigns of J. W. Livecy,
Deceased; L, H, H, & F, a Partnership, Successor-In-Interest to
Empire Construction, Inc., an Oklahoma corporation; and Tulsa
Adjustment Bureau, Inc., a corporation, have no right, title, or
interest in the subject real property.

IT I8 FURTHER ORDERED, ADJUDGED, AND DECREED that upon
the failure of said Defendants, Jim R. McCormick a/k/a Jimmie Ray
McCormick a/k/a Jimmie R. McCormick a/k/a Jimmie McCormick and
Rena M. McCormick a/k/a Rena McCormick a/k/a Rena Mae McCormick,
to satisfy the money judgment of the Plaintiff herein, an Order
of Sale shall be issued to the United States Marshal for the
Northern District of Oklahoma, commanding him to advertise and
sell according to Plaintiff's election with or without
appraisement the real property invelved herein and apply the
proceeds of the sale as follows:

First:

In payment of the costs of this action

accrued and accruing incurred by the

Plaintiff, incliuding the costs of sale of
said real property;

-12-



Second:

In payment of Defendant, County Treasurer and
Board of County Commissioners, Creek County,
Oklahoma, for ad valcrem taxes which are
presently due and owing on said real
property;

Third:

In payment of the judgment rendered herein
in favor of the Defendant, Josephine K.
Livecy;

Fourth:

In payment of the judgment rendered herein
in favor of the Defendant, AIC Financial,
formerly known as Citicorp Person to Person;

Fifth:

In payment of the judgment rendered herein
in favor of the Plaintiff, United States of
America, acting on behalf of the Small
Business Administration;

g8ixth:

In payment of the judgment rendered herein
in favor of the Defendant, Hillcrest Medical
Center, a corporation;

Seventh:

In payment of Defendants, County Treasurer
and Board of County Commissioners, Creek
County, Oklahoma, for personal property taxes
which are currently due and owing.

The surplus from said sale, if any, shall be deposited with the
Clerk of the Court to await further Order of the Court.

IT I8 FURTHER ORDERED, ADJUDGED, AND DECREED that from
and after the sale of the above~described real property, under
and by virtue of this judgment and decree, all of the Defendants
and all persons claiming under them since the filing of the
Complaint, be and they are forever barred and foreclosed of any
right, title, interest or claim in or to the subject real

property or any part thereof. s/ JAMES O. ELLISON

UNITED STATES DISTRICT JUDGE

-13-



APPROVED:

BTEPHEN C. LEWIS
United States Attorney

PHIL PINNELL, OBXA #7169
Assistant United States Attorney
3900 U.S. Courthouse

Tulsa, Oklahoma 74103
(918) 581-7463

WESLEY R. OMPSON, OBA #8993
Assistant District Attorney
P.0O. Box 100s6
Sapulpa, Oklahoma 74067
(918) 224-3921
Attorney for Defendants,
County Treasurer and
Board of County Commissioners,
Creek County, Oklahoma

Marooed V\?f%AﬂguAA&::
WARGARET M. PERRAULT, OBX 7

BRYON D. TODD, OBA #

3140 South Winston, Suite 19

Tulsa, Oklahoma 74135-2078

(918) 743-7836

Attorney for Defendant,
Josephine K. Livecy

“

ROGER A. LONG, OBA #11666

One Ten Occidental Place

110 West 7th Street, Suite 200

Tulsa, Oklahoma 74119

(918) 599~7755

Attorney for Defendant,
AIC Financial, formerly known as
Citicorp Person to Person;

-14-
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MARK W. DIXON,
Mapco Plaza Building
1717 South Boulder, Suite 200
Tulsa, Oklahoma 74119
(918) 582-3191
Attorney for Defendant,
Hillcrest Medical Center, a corporation

Judgment of Foreclosure
Civil Action No. 92-C-490-E

PP/css
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IN THE UNITED STATES DISTRICT COURT F I L E
FOR THE NORTHERN DISTRICT OF OKLAHOMA 7
| w617

(ichard Clerk

JOANNE NOE, ard M. Lawrence,
U.S. DISTRICT COURT

Plaintiff,
Ve CASE NO. 93-C-566~B

COLOR TILE, INC., et al.,

Defendants.

NOTICE OF DISMISSAL WITH PREJUDICE
PURSUANT TO F.R.CIV.PRO. 41(a) (1) (1)
QF _DEFENDANT RANDY BROWNING
COMES NOW the Plaintiff, Joanne Noe, by and through her
counsel of record, Caffey & Oakley, and dismisses this action with
prejudice as against Defendant Randy Browning, pursuant to F. R.

civ. Pro. 41(a)(l) (i), there having been no answer or motion for

summary judgment served by Defendant Browning.

Respectfully submitted,

fey, OBA #14686
Jessie M. Oakley, OBA #14790
CAFFEY & OAKLEY

2617 East 21st Street, Suite 101
Tulsa, Oklahoma 74114-1721
(918) 743-1981

ATTORNEYS FOR PLAINTIFF
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CERTIFIC QF MAILING

I, the undersigned, certify that on the 7] day of
August, 1993, a true and correct copy of the above and foregoing
document was mailed by First Class, U.S. Mail to the following
attorneys of record with sufficient postage prepaid thereon:

Fred C. Cornish, Esq. Steven L. Rahhal, Esqg.
Leslie Zieren, Esq. McFall & Associates
Cornish & Viles, Inc. , 460 Preston Commons
321 South Boston, Suite 917 8117 Preston Road
Tulsa, Oklahoma 74103-«3321 Dallas, Texas 75225

Dennis C. Cameron, Esqg.

Gable & Gotwals

15 West 6th Street, Suite 2000
Tulsa, Oklahoma 74119-5447

et
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

MICKALEA R. HIGHT,
Plaintiff,

v. Case No. 92-C-1129E
WILTEL COMMUNICATIONS SYSTEMS,
INC., Williams Telecommunications
Group, Inc., and The Williams
Companies, Inc., Delaware
corporations, and Lester Fuller,
David Lee and Dee MacGregor,
individuals,

Defendants.

ORDER ALLOWING DISMISSAL WITH PREJUDICE

This matter came on before the Court this _dé__ day of August,
1993, upon the parties' Stipulation of Dismissal With Prejudice,
and for good cause shown, it is therefore ORDERED, ADJUDGED AND
DECREED, that Plaintiff's cause of action against the Defendants is
hereby dismissed with prejudice with each side to bear its own

costs and attorney fees.

S/ JAAAES O' Fl!ﬂl’(‘r‘\nn
UNITED STATES DISTRICT JUDGE

DKN-2524.0
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DIANNA L. MOSIE )] L 8. prala
~ ) K07, ﬁ,sTng'?'}f% Clark
- SIRICT gf GOURT
Plaintiff(s), ) Koy
)
V.. ) 93-C-0413-B
)
CITY OF ADA, ET AL, )
)
Defendant(s). )
- ORDER

Now before the Court is a Motion To Dismiss For Lack Of Proper Venue (docket #2).
In the alternative, Defendants request a change of venue to the Eastern District of
Oklahoma pursuant to 28 U.S.C. §1404(a), Defendant’s Reply, page 2 (docket #3).

Plaintiff, a resident of Ada, Oklahoma, filed a Complaint on May 5, 1993 under the
Ameﬁcan With Disabilities Act (42 U.S.C. §12112). The Complaint was filed in this Court
pursuant to 42 U.S.C. §2000e-5(f)(3), which states that an ac_tiq_n such as the one brought
by Plaintiff can be "brought in any judicial district in the State in which the unlawful
employment practice is alleged to have been committed."

Plaintiff alleges that Defendants, which include the City of Ada and officials working
for that municipality, discriminated against her because she had a disability. Plaintiff had
applied for a police dispatcher job with the Ada Police Department. Plaintiff's attorney is
from Tulsa.

The issue is whether the case should be transferred pursuant to 28 U.S.C. §1404.

Part of that statute reads:




For the convenience of parties and witnesses, in the interest of justice, a
district court may transfer any dvil action to any other district or division
where it might have been brought.

In Lewis v. Madison County Board of Education, 678 F.Supp. 1550 (M.D. Ala. 1988),
the plaintiff brought a Title VII class action against defendants, who were located in the
Northern District of Alabama. All of the contacts for the cause of actions also resided in
the Northern District of Alabama, but the plaintiff’s attorney filed the Title VII action in the
Middle District of Alabama pursuant to 42 U.S.C. §2000(e)-5(f)(3). The court, however,
transferred the case to the Northern District and stated:

It is illogical that Congress intended to place venue provisions of Title VII

outside the purview of the transfer clause of 28 U.S.C. §1404...This Court

can think of no consideration which would justify venue in this jurisdiction.

Id. at 1552. -

The circumstances in the case at bar are similar to those in Lewis. The alleged cause
of action took place in Ada, which is located in the Eastern District of Oklahoma. Both
Plaintiff and Defendants reside in Ada. It also appears (although not specifically addressed
in the record) that many, if not all, of the witnesses in the case reside in the Eastern

District. Therefore, in the interests of justice, this Court orders the case transferred to the .

Eastern District of Oklahoma.

SO ORDERED THIS / a day of Ch{g , 1993,

OMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

AUG 16 1047

DONNA L. COMPTON, 'wwm u'm“%
Plaintiff,
v. Case No. 92-C-1152E

INDEL-DAVIS, INC.,
a Delaware corporation,

Defendant.

B A

ORDER OF DISMISSAL

/1%

NOW on this day of August, 1993, the Joint Motion to
Dismiss, filed herein by Plaintiff Donna L. Compton and Defendant
Indel-Davis, Inc. comes before the Court. Being fully advised in
the premises, the Court finds that, for good cause shown, the Joint
Motion to Dismiss should be and hereby is granted.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that the above-
captioned cause of action is dismissed with prejudice to the

refiling of same.

S/ JAMES 0O, ELLISON

JAMES O. ELLISON
UNITED STATES DISTRICT JUDGE

G M) g AL

J. Micgael Medina, OBA #6113 hard L. Blanchard

APPROVED:

Ellen Gallagher, OBA #14717 Suite 1130
HOLLIMAN, LANGHOLZ, RUNNELS 320 South Boston
& DORWART, Tulsa, OK 74103-4700
A Professional Corporation
Suite 700, Holarud Building Attorney for Plaintiff,

10 East Third Street Donna L. Compton
Tulsa, Oklahoma 74103 ‘
(918) 584-1471

Attorneys for Defendant,
Indel-Davis, Inc.
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IN THE UNITED STATES DISTRICT COURT FOR THE ¥ T i

NORTHERN DISTRICT OF OKLAHOMA

A. L. STAMPS,

Plaintiff,
v. Civil Action No. 93-C-329%E

SEDGWICK JAMES OF
ARKANSAS, INC.,

Defendant.
ORDER_OF DISMISSAL
Now on this /o day of CZL%;;LL41— , 1993, comes on for
J

consideration the Joint Application for Dismissal filed by the
parties in the above-entitled action. The Court notes that a
Settlement Agreement has been entered into between the parties,
and no further controversies exist herein and finds that an Order
of Dismissal should be entered.

IT IS SO ORDERED.

Dated and entered the /o day of 62;44%é£4dr_' , 1993,
v

S/
JAMES O, Elison
UNITED STATES DISTRICT JUDGE

STAMPS.ORD



Rlchard ). Lawrent a S
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M
laintiff and Defendant

on this day came pefore the Court poth P
by and through their respective attorneys of record, and advised
the Court chat theY had gettled and com promised all of the issues
in dispute petween rhem and that each joined the other in moving
for an order of dismissal with prejudice of the above referenced
cause, and the court f£inding that 1o further jgsues remain tO be
considered by this Court. it is:

ORDERED that the above captioned and aumbered cauge be and the
game i8S herebY dismissed, with prejudice ag to ite later refiling,

and all costs of court. are raxed against the party incurring the

game .

SIGNED this /5W day of . 1993.

JOHN LEO G‘QER
’S{\l\ €D STA TES M STRATE JUDGE

Buiw s

United gcates prstrict Judge

Wi

QGBEED ORDER OF QI§MLSSAL -P.1

LN 2SpLovia B



Agreed to as to both form and content:

7
- OhS
THOMAS BRIGHT t-

Attorney for Plaintiff

Attorney for Defendant

S

AGREED ORDER O SMISSAL - P.2

BLF QM9 32%/ Lasmis/Brown/dismiss.ond




NICHOLS, WOLFE, STAMPER,
NALLY & FALLIS, INC.

Zo A3 20

Frank B. Wolfe III OBA No. 9825
S. M. Fallis, Jr., OBA No. 2813
Angelyn L. Dale, OBA No. 10773
400 0ld City Hall Building

124 East Fourth Street

Tulsa, Oklahoma 74103-5010
(918) 584-5182
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IN THE UNITED STATES DISTRICT COU}F I L E D

FOR THE NORTHERN DISTRICT OF OKLAHCMA
AUG 131993

P

No. 92-C-1003-B

LEONARD RENAL ROBERTS,
Petitioner,
vs.

RON CHAMPION, ET AL.,

T A R e e

Respondents.

»

ORDER

Petitioner filed this action for a writ of habeas corpus
pursuant to 28 U.S.C. § 2254. On July 19, 1993, this court entered
an order in regard to a letter Petitioner sent to the court. In the
letter, Petitioner alleged he was denied a direct appeal of his
conviction aﬁd the appointment of counsel for such appeal.
Petitioner also raised this claim in his amended petition.

In response to the court's order, Respondent alleges that
Petitioner never filed a motion for appointment of counsel or a
designation of record for his state appeal. Respondent again urges
the court to dismiss this action because it contains unexhausted
grounds for relief. Respondent contends that Petitioner should
proceed in the state courts with an application for an appeal out
of time if he wishes to continue to pursue his claims.

The courf agrees. To exhaust a claim, a petitioner must have
vfairly presented"” that specific claim to the Oklahoma Court of
Criminal Appeals. See Picard v. Conner, 404 U.S. 270, 275-76
(1971) . The exhaustion requirement is based on thé.doctrine of

comity, which "teaches that one court should defer'action on causes




properly within its Jjurisdiction until the courts of another
sovereignty with concurrent powers, and already cognizant of the
litigation, have had an opportunity to pass upon the matter." Darr

' }
v. Burford, 339 U.S. 200, 204 (1950). Requiring exhaustion "serves

to minimize friction between our federal and state systems of
Justice by allowing the State an initial opportunity to pass upon

and correct alleged vioclations of priébners' federal rights."

Duckworth v. Serrano, 454 U.S. 1, 3 (1981) (per curiém).

In Smith v. State, 611 P.2d 276 (Okl. Cr. 1980), the Oklahoma

Court of Criminal Appeals set forth the proper state remedy for a
person claiming they were denied a direct appeal. The proper
procedure is to file a post-conviction application in the state
district court, where findings of fact and conclusions of law
should be made as to whether the applicant was denied a direct
appeal through no fault of his own. If the post-conviction
application is denied, the applicant should then appeal to the
Court of Criminal Appeals.

In the interests of comity, the court finds Petitioner should
follow the above procedure before further habeas review in federal
court. By so doing, he will exhaust his claim he was denied a

direct appeal. Accordingly, this action is hereby dismissed without

prejudice, while Petitioner pursues an appeal out of time in the
Oklahoma state courts.

S0 ORDERED THIS Z% day of

YA

THOMAS R. BRETT
UNITED STATES DISTRICT COQURT

2
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IN THE UNITED STATES DISTRICT COURT FOR THEs ;

NORTHERN DISTRICT OF OKLAHOMA = ' .. ﬁi D

KIMBERLY R. WELTY, )
)
Plaintiff, )
)

V. } Case No. 92-C-911-C
)
MOORE FUNERAL HOME, INC.,
et al., )
)
Defendants. ),

JUDGMENT

Defendants having made an offer of judgment pursuant to Rule 68 of the
Federal Rules of Civil Procedure and Plaintiff having accepted same,

IT IS ORDERED AND ADJUDGED that the Plaintiff, Kimberly R. Welty,
recover of the Defendants, Moore Funeral Home, Inc., and Darrell Pricer the sum
of $10,000.00 (which includes costs now accrued and attorneys' fees), with interest

thereon at the rate of 3.58% as provided by law, and any costs of action hereafter

accruing.

Dated at Tulsa, Oklahoma, this _/**day of August, 1993. A{ :
2 . /i
Cleﬁ of Court

NOTE: THIS GRRER 1S TO BE MAILED
BY MOVANT 1D ALL COUNSEL AND

PRO sE LITIGANTS | TE
UPON HEéEh;’T. MMEDIATELY
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IN THE UNITED STATES DRISTRICT COURT DATEA'U'G'lﬁ—]m

FOR THE NORTHERN DISTRICT OF OKLAHOMA
FILED

WILSON LAUFER and SUZANNE L. fiio 10
LAUFER, Husband and Wife, vy 16 1993

Richard M. Lawrence, Cler'

Plaintiff, U.S. DISTRIST COUpT

vs. No. 92 C 600 B

ELECTRIC MOBILITY CORPORATICN,

Defendant.
ORDER APPROVING DISTRIBUTION OF FUNDS; ORDER OF
DISMISSAL WITH PREJUDICE
s /3% '
on this - day of August, 1993, this matter comes
on before the undersigned Magistrate Judge upon the request
of the parties to approve the settlement and the division of

the settlement proceeds.

The Court, after having reviewed the court file,
reviewed the attached affidavit of the Plaintiff Suzanne
Laufer, and being fully advised, finds as follows:

1. The former Plaintiff, Wilson Laufer, passed away on
February 11, 1993, leaving no Last Will and Testament. The
death was not related to the claims in this lawsuit.

2. This action arises out of an incident on or about
July 18, 1991, wherein Mr. Laufer, now deceased, was at-
tempting to operate a "Rascal" electric wheelchair manufac-
tured by the Defendant Electric Mobility. When he turned on
the ignition, the machine operated by itself without the
necessary engager lever being manipulated, careening out of
control into a wall. Mr. Laufer sustained injury to his left

wrist.




3. The Plaintiffs, Suzanne Laufer and Wilson Laufer,
filed this action alleging negligence and products liability
theories. Suzanne Laufer is claiming substantial loss of
consortium damage due to the additional and numerous obliga-
tions of her that were required after the injury to Wilson
Laufer (see attached affidavit marked as Exhibit "a").
Wilson Laufer was claiming damages for medical expenses and
pain and suffering.

4. Mr. Wilson Laufer’s spouse, Suzanne Laufer, filed
an intestate probate action, following his death. Suzanne
Laufer was appointed Personal Representative on August 5,
1993 by the Tulsa County District <Court Judge in Case no. P
93-558 (see attached Order marked as Exhibit "B"). Suzanne
Laufer has full authority by law to settle this lawsuit in-
dividually and as Personal Representative of the Estate of
Wilson Laufer.

5. The Plaintiffs and the Defendant Electric Mobility
have entered into a Settlement Agreement whereby the Defen-
dant has agreed to pay the total sum of $30,000.00, and
Suzanne Laufer has agreed to execute a full release on behalf
of herself individually and on behalf of the Estate of Wilson
Laufer. The release is a release of any and all claims that
may exist now, or in the future, against the Defendant,
whether known or unknown. Suzanne Laufer, on behalf of both
parties, has also agreed to Dismissal With Prejudice of all

claims against the Defendant.




6. The proceeds of the settlement of $30,000.00 are
such that, after the deduction of attorneys’ fees and ex-
penses, the remainder to be paid to both Suzanne Laufer, in-
dividually, and Suzanne Laufer as Personal Representative of
the estate of Wilson Laufer, is $12,292.91.

7. Due to the relatively minor nature of the physical
injury to Wilson Laufer, and due to the great loss of con-
sortium on the part of Suzanne Laufer (see Exhibit "A" affi-
davit of Suzanne Laufer, attached), by agreement of all the
parties, the Court orders that the division of the remainder
of the settlement proceeds be as follows:

1) Suzanne Laufer, individually: $11,192.91;

2) Estate of Wilson Laufer, by Suzanne Laufer as Per-

sonal Representative: $1,100.00

8. The compromise settlement of the disputed claim
between the Defendant and the Plaintiffs in this action is in
no way to be construed as an admission of 1liability by the

Defendant.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that the
division of the remainder of the settlement proceeds be such
that Suzanne Laufer, individually, is entitled to $11,192.91
of the $12,292.91 net proceeds; that the Estate of Wilson
Laufer by Suzanne Laufer as Personal Representative is en-
titled to $1,100.00 of the net proceeds; that this case be
Dismissed With Prejudice upon exchange of the proceeds for an

executed release of claims by all Plaintiffs.




/
ENTERED this 13%/ _ day of August, ¥993.

/SI JOHN LEQ WAZ!ED
UNITED STATES MAGIS 1 nATE vewws

United States Magistrate Judge

Approved as tg form:

Vstnnre e
/f§ué§nne Laufer,/as Personal Representative
of the Estate of Wilson Laufer, €teceased, Plaintiff

. Reid Young oA fi)# [)Z“ol'f
Richard A. Pizzo
Attorneys for Suzanne Laufer, individually, Plaintiff

'{ K#?LUL’J’/{:‘/-__/ﬂ__(.__xifa'——x.ﬂ,‘
Thomas M. Bingham ¢ &4 # 77(
Attorney for the Estate of
Wilson Laufer, deceased Plaintiff

William Perrine OFfRA # [|95S
Benton Wheatley onA\ ¥ (4%3¢
Rhodes, Hieronymus, Jones, Tucker & Gable
Attorneys for Electric Mobility, Defendant

4 of 4



EXHIBIT "a"
AFFIDAVIT
I, Suzanne Laufer, of legal age and sound mind, do

hereby depose and state:

1. That I am the surviving spouse of Wilson Laufer,
deceased.
2. That I am the Personal Representative of the Estate

of Wilson Laufer.

3. That I approved the settlement of Wilson Laufer’s
claim and my personal claim against Electric Mobility Corpo=~
ration for $30,000.00.

4. That after Wilson Laufer was injured in July of
1991 by the "Rascal" wheelchair manufactured by Electric Mo=
bility Corporation, I was required to spend an extraordinary
amount of time caring for my husband, Wilson Laufer.

5. Wilson Laufer could not do the normal things he had
done prior to the injury with the "Rascal" in July of 1991.
His left wrist was not functional after the injury, due to
the poor circulation in his wrist from arthritis.

6. His right wrist and hand were not usable prior to
the "Rascal" incident in July of 1991, due to serious damage
to them from an arthritic condition. Thus, the additional
loss of the use of his left wrist as a result of the incident
of July 1991 was especially debilitating, leaving him without
use of both hands.

7. Wilson Laufer needed my constant and full attention

to take care of his essential bodily functions, as well as

1 of 2




any needed demands he made.

3. It hurt emotionally to watch my husband suffer
through this because, even though it was not a serious in-
jury, being added to his previous condition, it was very
debilitating to my husband and he required my constant care
and attention. Additionally, I gave my husband emotional
suppert and encouragement to persevere through this situation

caused by the malfunctioned "Rascal."

Further, Affiant Saith Not. ‘ é%éLHé;L//

Sughnne Laufe#

STATE OF OKLAHOMA )
] ss.

COUNTY OF TULSA )

Before me, the undersigned, a Notary Public, in and for
said County and State, on this S day of August, 1993
personally appeared Suzanne Laufer to me Xknown to be the
identical person who executed the within and foregoing in-
strument, and acknowledged to me that she executed the same
as a free and voluntary act and deed for the uses and pur-
poses therein set forth. Given under my hand and seal of
office the day and year above written.

Zu /d'/?}/

My Commission Expires: Notary #ablic

Nt /ST (55

2 of 2




EXHIBIT "B"

IN THE DISTRICT COURT IN AND FOR TULSA COUN
STATE OF OKLAROMA

e e e i ,ﬁ,_) s%ulfg
In the Matter of ) Q‘ o
: 4o, R
the Estate of ) MMM&! TCLERK
) Coy,
WILSON E. LAUPFELR, }
)
Deceased. )
) Case No. P-93-558
LETTERS OF ADMINISTRATION
STATE OF OKLAHOMA )
ss.
COUNTY OF TULSA )
Suzanne L. Laufer is hereby appointed personal

representative of the estate of Wilson E. Laufer, deceased.

WITNESS the undersigned Judge of the District Court for
Tulsa County, State of Oklahoma, this Sth day of August, 1953,

EDWARD J. HICKS

JUDGE

L, Soby Kowe South Coopt (i or ighomp
iy, e wiea Coonty, O: ,
Mdmly MQ fmpcgwg i @ trug, ccn:'?cnd full

e -
b ot ks O of ks Cnry G

v

OATH

STATE OF OKLAHOMA )

) ss. By
COUNTY OF TULSA ) 4

I, Suzanne L. Laufer, do solen ear ~that I will
perform according to law, and to the best A&F ability, the
duties of personal representative of the estdte of Wilson E.
Laufer, deceased, so help me God.

At / Cﬁ/é (o

“Suzdnhe L. Laufer /

Subscribed and sworn to before me, this 5th day of
August, 1993,
EDWARD J, HICKS
JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

DONALD NEWMAN,

Plaintiff,
V. Case No. 93-C-298-B
STAR MOTORCARS, INC., an

Oklahoma corporation; ROBERT
CLARK; and the UNITED STATES

OF AMERICA, E D
Ap o .

Defendants. ﬂm%ad 4 31903

I .

A M
Wi T ronc,
ORDER GRANTING PARTIAL SUMMARY JUDGMENT “wSIRIC ﬁﬁ}; "efk

0,

NOW on this /4;; day of / _+ 1993, there comes on for

hearing before me, the undersidfied Judge of the above-entitled
Court, the application of the Plaintiff and Defendants Star
Motorcars, Inc. and Robert cClark for entry of an agreed order
granting partial summary judgment.

WHEREUPON, after having examined the file and pleadings
therein, and being fully advised in the premises, the court finds
that said motion is well taken and should be and the same is hereby
granted. The Court further finds as follows:

1. All of the material allegations of Plaintiff's Petition
on file herein (this case having been originally filed in the
District Court in and for Tulsa County, State of Oklahoma, and
thereafter having been moved to this Court) are true and correct,
except that this Court does not hereby make any determination with
reference to the priority of Plaintiff's security interest and the

lien claims of the United States of America ("IRS").




2, There is due and owing Plaintiff from the Defendants Star
Motor Cars, Inc. ("Star") and Robert Clark ("Clark") the sum of
$492,600, together with interest accruing thereon from and after
June 30, 1992, at the rate of 18% per annum until paid.

3. The sums due and owing Plaintiff are secured by a
security interest in and to that certain collateral (the "Collater-
al") which is more fully described as follows, to wit:

All of Star Motorcars' accounts receivable, accounts,

general intangibles, contracts, contract rights, invento-

ry, equipment, machinery, furniture and fixtures, whether

now owned or hereafter acquired by Debtor, together with

all additions thereto, substitutions therefore and

proceeds thereof, it being the intent of the foregoing

that Secured Party has and shall have a security interest

under the Oklahoma Uniform Commercial Code in and to all

assets and property, of whatsocever nature, now owned or
hereafter acquired by Debtor, together with all proceeds
thereof, whether or not such property is included within

the foregoing description; and certain automobiles

described as follows:

(a) 1991 Honda SE, VIN: JHMCB7682MC017723

(b) 1988 Mercedes-Benz 190E, VIN: OA2806JF417900

(c) 1987 Mercedes-Bengz 300E, VIN: EA3009NA558313

(d) 1990 Acura, VIN: JH4KA3278LC013145

(e) 1991 BMW, VIN: WBAHD6319MBJ61324.

Plaintiff's security interest in and to the Collateral is prior and
superior to any right, title or interest therein asserted by Star
or Clark.

4. The only question remaining to be litigated in this
action is the priority of the perfected security interest of

Plaintiff in and to the collateral vis-a-vis the claim of the IRS.

Said priority question is hereby expressly reserved for future




determination by the Court upon appropriate motion or proof as may
be proper.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that Plaintiff
have and recover judgment, in personam, against the Defendant Star,
and in rem only against the Defendant Clark, in the sum of
$492,600, together with interest accruing thereon from and after
June 30, 1992, at the rate of 18% per annum until paid, together
with all of Plaintiff's costs incurred herein, whether accrued or
accruing.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Plaintiff has
a perfected security interest in and to all of the Collateral, and
the Defendants Star and Clark shall be hereafter barred and
enjoined from asserting, claiming, or exercising any right, title
or interest in and to the Collateral.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that entry of this
order resolves all pending issues between the parties save and
except the issue of the priority of the claims of Plaintiff and the
IRS in and to the Collateral, which priority issue shall be
determined by the Court at some future date upon proper motion or

proof.

S/ THOMAS R. BRETT;

THOMAS R. BRETT, UNITED STATES DISTRICT
JUDGE

{Doc\Newman. Ord)
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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OKLAHOMA

THE UNITED STATES OF AMERICA,
Plaintiff,

-vs. -~ CASE NO. 92-C-441 B
TOM E. CADDELL;
PAMELA L. CADDELL;
THE STATE OF OKLAHOMA, ex rel.
OKLAHOMA TAX COMMISSION;
CITY OF SAND SPRINGS, OKLAHOMA,
a municipal corporation;
COUNTY TREASURER,
Tulsa County, Oklahoma; and
BOARD OF COUNTY COMMISSIONERS,
Tulsa County, Oklahoma;

St St St St e St Vvt Nt Vst et St Nl Vgt ¥ Ve Nt S Vgt

Defendants.

JUDGMENT OF FORECLOSURE

This matter comes on for consideration this // day of

ﬁ;;%;gk! » 1993. The plaintiff appears by F. L. Dunn,

ITI, United States Attorney for the Northern District of
Oklahoma, through Mikel K. Anderson, Special Assistant United
States Attorney; the defendant, Tom E. Caddell, appears not,
but makes default; the defendant, Pamela L. Caddell, appears
not, but makes default; ths defendant, State of Oklahoma, ex
rel. Oklahoma Tax Commission appears by Kim D. Ashley,
Assistant General Counse.; the defendant, City of Sand
Springs, Oklahoma, appears by Ronald D. Cates, City Attorney:
and the defendants, County Treasurer, Tulsa County, Oklahoma,
and Board of County Commissioners, Tulsa County, Oklahoma,

appear by J. Dennis Semler, Assistant District Attorney.

NOTE: THIS ORDER IS TO BE
Pein in MAILED
E;}: jf;)gﬂz;rl TO ALL COUNSEL AND
10 SE LITICANTS I
UPON RECEIpT . > MMEDIATELY




The Court, being fully advised and having examined the
file, finds as follows:

1. (a) The defendant, Tom E. Caddell, was served a
copy of the summons and complaint by certified mail,
restricted delivery, return receipt requested on May 21, 1992,
but has failed to appear and is in default;

(b) the defendant, Pamela L. Caddell, was served a copy
of the summons and complaint by certified mail, restricted
delivery, return receipt requested on May 21, 1992, but has
tailed to appear and is in default;

{c) The defendant, City of Sand Springs, Oklahoma,
acknowledged receipt of a copy of the summons and complaint on
April 12, 1993, and through its City Attorney contacted to
plaintiff and reported that it claimed no interest in the
Property. In lieu of a filed disclaimer or an entry of
default, such defendant has agreed to the form of this
judgment as evidenced by subscription. |

(d) All other defendants, namely The State of Oklahoma,
ex rel., Oklahoma Tax Commission; County Treasurer, Tulsa
County, Oklahoma; and Board of County Commissioners, Tulsa
County, Oklahcma, have filed timely answers in this action and
have approved the form of this judgment as evidenced by their
subscription.

2. This Court has jurisdiction according to 28 U.S.C.
Section 1345 because the United States is the plaintiff; and

venue is proper because this lawsuit is based upon a note




which was secured by a mortgage covering land located within
the Northern Judicial District of Oklahoma.

3. On October 31, 1386, the defendants, Tom E. Caddell
and Pamela L. Caddell, husband and wife, executed and
delivered to First Security Mortgage Company a note in the
amount of 568,411.00, payable in monthly installments, with
interest thereon at the rate of nine and one-half (9.5%)
percent per annum.

4. As security for the payment of such note the
defendants, Tom E. Caddell and Pamela L. Caddell, executed and
delivered to First Security Mortgage Company a mortgage
covering the following described property:

Lot One (1), Block Two (2), AMENDED CEDAR VIEW

ACRES, an addition to the City of Sand Springs,

Tulsa County, State of Oklahoma, according to the

recorded plat thereof.

Such tract is referred to below as "the Property." This
mortgage was dated October 31, 1986, and was recorded with the
Tulsa County Clerk November 10, 1986, in book 4981 at page
1467.

5. a) On March 23, 1987, First Security Mortgage
Company assigned such promissory note and the mortgage
securing it to Mortgage Clearing Corporation by an assignment
recorded with the Tulsa County Clerk April 2, 1987, in book
2012 at page 1563.

b) On July 27, 1989, Mortgage Clearing Corporation
assigned such promissory ncte and the mortgage securing it to
The Secretary of Housing and Urban Development of Washington,
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D.C., his successors and assigns by an assignment recorded
with the Tulsa County Clerk July 31, 1989, in book 5197 at
page 2678 and re-recorded October 3, 1989, in boock 5211 at
page 1011.

6. On August 1, 1989, the defendants, Tom E. Caddell
and Pamela L. Caddell, husband and wife, entered into an
agreement with the plaintiff lowering the amount of the
monthly installments due under the note in exchange for the
plaintiff’s forbearance of its right to foreclose. A
superseding agreement was reached between these same parties
on September 1, 1990.

7. The defendants, Tom E. Caddell and Pamela L.
Caddell, have defaulted under the terms of the note, mortgage
and forbearance agreements due to their failure to pay
installments when due. Because of such default the
defendants, Tom E. Caddell and Pamela L. Caddell, are indebted
to the plaintiff in the amount of $96,395.31, plus interest at
the rate of nine and one-half (9.5%) percent per annum from
June 1, 1993, until the date of this judgment, plus interest
thereafter at the legal rate until fully paid; plus the costs
of this action in the amount of $315.00 for abstracting and
$8.00 for recording the Notice of Lis Pendens.

8. The defendant, State of Oklahoma, ex rel. Oklahoma
Tax Commission has a lien on the Property by virtue of tax

warrant number ITIB901472500 dated August 24, 1989 and filed




August 30, 1989, in the amount of $3,159.75, plus penalties
and interest.

9. The defendant, City of Sand Springs, Oklahoma, has
no right, title or interest in the Property except insofar as
it is the holder of certain easements as shown on the duly
recorded plat of AMENDED CEDAR VIEW ACRES addition.

10. The defendant, County Treasurer, Tulsa County,
Oklahoma, and the defendart, Board of County Commissioners,
Tulsa County Commissioners have no right, title or interest in
or to the Property.

11. Pursuant to 12 U.S.C. 1710(1) there shall be no
right of redemption (including in all instances any right to
possession based upon any right of redemption) in the mortgag-

or or any other person subsequent to the foreclosure sale.

IT IS THEREFORE ORDERED that the plaintiff have and
recover judgment against the defendants, Tom E. Caddell and
Pamela L. Caddell, in the principal sum of $96,395.31, plus
interest at the rate of nine and one-half (9.5%) percent per
annum from June 1, 1993, until Jjudgment, plus interest
thereafter at the legal rate until paid, plus the costs of
this action in the amount of $323.00, plus any additional
sums advanced or to be advanced or expended during this
foreclosure action by the plaintiff for taxes, insurance,
abstracting, or sums for the preservation of the subject

broperty.




IT IS FURTHER ORDERED that the defendant, State of
Oklahoma, ex rel., Oklahoma Tax Commission, have and recover
judgment in the amount of $3,159.75, plus penalties and inter-
est.

IT IS FURTHER ORDERED that the defendant, City of 8and
Springs, Oklahoma, has nc right, title or interest in the
Property except insofar as it 1is the holder of <certain
easements across the Property as shown on the duly recorded
plat of AMENDED CEDAR VIEW ACRES addition.

IT IS FURTHER ORDERED that the defendants, Tulsa County
Treasurer; and Board of Tulsa County Commissioners have no

right, title, or interest in the subject real property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that upon
the failure of the defendants, Tom E. Caddell and Pamela L.
Caddell, to satisfy the money judgment of the plaintiff, an
Order of Sale shall be issued to the United States Marshal for
the Northern District of Oklahoma, commanding him to advertise
and sell the Property, according to the plaintiff’s election
with or without appraisement and apply the proceeds of the

sale as follows:

First:
In payment of the costs of this action incurred by
the plaintiff, including the costs of sale of the

Property;




Second:

In payment of the judgment rendered herein in favor

of the plaintiff;

Third:

In payment of the judgment rendered herein in favor

of the defendant, State of Oklahoma, ex rel.

Oklahoma Tax Commission.

Fourth:

The surplus from said sale, if any, shall be deposited

with the Clerk of the Court to await further Order of the

Court.

IT IS FURTHER ORDERED that there shall be no right of
redemption (including in all instances any right to possession
based upon any right of redemption) in the mortgagor or any
other person subsequent to the foreclosure sale.

IT IS FURTHER ORDERED that from and after the sale of the
Property, under and by virtue of this judgment and decree, all
of the defendants and all persons claiming under them are
forever barred and foreclosed of any right, title, interest or

claim in or to the Property or any part thereof.

ol THOMAS R, ERETY

UNITED STATES DISTRICT JUDGE

Judgment of Foreclosure
USA v. Caddell
Civil Action No. 92-C-441 B

APPROVED:




F. L. DUNN, III
United States Atigxney

Mikel K. Anderson

Special Assistant United States Attorney
U.S. Dept. of Housing & Urban Development
3900 U.S. Courthouse

Tulsa, Oklahoma 74103

{918) 581-7463
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Kim D. Ashley
Assistant General Counsel
Attorney for defendantfé//
State of Oklahoma, ex rél
Oklahoma Tax Commission

Renald D. Cates

City Attorney for defendant
City of Sand Springs, Oklahoma
Suite 680, ParkCentre

525 5. Main

Tulsa, OK 74103

J. Dennis Semler

Assistant District Attorney
Attorney for defendants

Tulsa County Treasurer and

Board of Tulsa County Commissioners
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Kim D. Ashley
Assistant Cepe

gld D. Cates
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City of Sand Springs, Oklahoma
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Assistant Digtrict Attorney
Attorney for defendants

Tulsa County Treasurer and

Board of Tulga County Commissioners
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Mikel K. Anderson

Special Assistant United States Attorney
U.S. Dept. of Housing & Urban Development
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(918) 581-7463

Kim D. Ashley

Assistant General Counsel
Attorney for defendant
State of Oklahoma, ex rel
Oklahoma Tax Commission

Ronald D. Cates

City Attorney for defendant
City of Sand Springs, Oklahoma
Suite 680, ParkCentre

525 8. Main

Tulsa, OK 74103
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA AUG 1 2 1903

PAMELA GAIL KEY, an B""‘W M. Lawrancg,

g

ERH

lerk

DA, . DI8
individual + uogmm BJSE}’FU’; EX%’(?MA o
“a
Plaintiff, ////
Vs, Case No. 92-C~-182-B ’

DILLON FAMILY & YOUTH
SERVICES, d/b/a SHADOW
MOUNTAIN INSTITUTE,

a corporation,

Defendant.

ORDER APPROVING JOINT STIPULATION
OF DISMISSAL WITH PREJUDICE

AL

NOW, on this uﬂéﬁi_'ﬁéy of August, 1993, the Court considers
the Joint Stipulation of Dismissal with Prejudice filed by the
parties, and finds that there is good cause to approve said
Stipulation. IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED by
the Court that the Joint Stipulation of Dismissal with Prejudice
should be, the same hereby is, approved.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED by the Court
that the instant action in its entirety, including all collateral
proceedings, should be, and hereby is, dismissed with prejudice.

A

Thomas R. Brett, United State
District Court Judge

APPROVED AS TO FORM AND CONTENT:

A

e .
omas L. Bright, OBA/#1131 Donald M. Bingham, OBA{¥794
7030 South Yale, Suite 408 502 West Sixth Street
Tulsa, Oklahoma 74136 Tulsa, Oklahoma 74119
{(918) 492-0008 (918) 587-3161
ATTORNEY FOR PLAINTIFF ATTORNEY FOR DEFENDANT




ROUTE TO: 412 DOC#: 25212

08/04/93 . 24370-2
ENTERED ON DOCKET

oare AUG 13 1999

IN THE UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF OKLAHOMA

GARY McKEE, Individually; HOLLY
McKEE, Individually; SHAKETHA
McKEE, a minor, by and through her
Parents and Next Friends, GARY
McKEE and HOLLY McKEE; GARY McKEE
and HOLLY McKEE, surviving Parents
and next of kin of KACEE McKEE, a
deceased minor, and GEORGE SHARP,
Individually,

CASE NO. 93-C-0040E
PLAINTIFFS,

v.

BRASS-CRAFT MANUFACTURING COMPANY,

a Michigan corporation; AMERICAN

GAS ASSOCIATION, a Delaware corpo-

ration; and GAS APPLIANCE MANUFAC-

TURERS ASSOCIATION, an Illinois

non-profit corporation,

DEFENDANTS .

STIPULATION OF DISMISSAL

COME NOW the Parties, through their respective counsel,
pursuant to Rule 41(a)(1l) of the Federal Rules of Civil Procedure,
and stipulate to the dismissal of the above-styled and numbered action
in its entirety, with prejudice, with each party to bear its own

costs.




DOC#: 25212

/ =
MICHAEL T. ROONEY - OBA #7746
ATTORNEY FOR PLAINTIFF(S)

%/m

ARTHUR SCHMIDT - OBA #7960
STEPHEN M. MORRIS - OBA #10909
ATTORNEYS FOR DEFENDANT
BRASS~CRAFT MANUFACTURING CO.

Ge NICHAEL»EEWIS (OBA #5740 )
DALLAS FERGUSON (OBA #2871)
ATTORNEY FOR DEFENDANY(S)
AMERICAN GAS ASSOCIATSON

o) e -

PHIL R. RICHARDS

RICHARD E. WARZYNSKI

ATTORNEYS FOR DEFENDANT(S)

GAS APPLIANCE MANUFACTURERS ASSOC.
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UNITED STATES DRISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,
Plaintiff,

VS.

)

)

)

)

)

THE UNKNOWN HEIRS, EXECUTORS, )
ADMINISTRATORS, DEVISEES, )
TRUSTEES, SUCCESSORS AND ASSIGNS )
OF BENJAMIN F. McKINNEY, JR. }
a/k/a BENJAMIN FRANKLIN McKINNEY,)
JR., Deceased; LAURA LEONA )
McKINNEY; DANIELLE ELAINE )
McKINNEY; DAVID LEE McKINNEY; )
JOHN ROSS McKINNEY; STATE OF )
OKLAHOMA ex rel. OKLAHOMA TAX )
COMMISSION; COUNTY TREASURER, )
Osage County, Oklahoma; and )
BOARD OF COUNTY COMMISSIONERS, )
Osage County, OKklahoma, )
)

)

Defendants. CIVIL ACTION NC. 92-C-381-E

JUDGMENT OF FORECLOSURE

ok

This matter comes on for consideration this_Jéag:'day
of (ig%g_(g , 1993. The Plaintiff appears by F. L. Dunn,
IIT, United States Attorney for the Northern District of
Oklahoma, through Wyn Dee Baker, Assistant United States
Attorney; the Defendants, County Treasurer, Osage County,
Oklahoma, and Board of County Commissioners, Osage County,
Oklahoma, appear by John S. Boggs, Jr., Assistant District
Attorney, Osage County, Oklahoma; the Defendant, State of
Oklahoma ex rel. Oklahoma Tax Commission, appears not, having
previously filed its Disclaimer; and the Defendants, The Unknown
Heirs, Executors, Administrators, Devisees, Trustees, Successors
and Assigns of Benjamin F. McKinney, Jr. a/k/a Benjamin Franklin
McKinney, Jr., Deceased; Lauraigfﬁaa McKinney; Daniel}e Elaine

: AN
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McKinney; David Lee McKinney; and John Ross McKinney, appear not,
but make default.

The Court being fully advised and having examined the
court file finds that the Defendant, Laura Leona McKinney, was
served with Summons and Complaint on June 23, 1992; that the
Defendant, Danielle Elaine McKinney, was served with Summons and
Complaint on June 23, 1992, through her guardian ad litem, Laura
Leona McKinney; that the Defendant, State of Oklahoma ex rel.
Oklahoma Tax Commission, acknowledged receipt of Summons and
Complaint on May 7, 1992; that the Defendant, County Treasurer,
Osage County, Oklahoma, acknowledged receipt of Summons and
Complaint on May 7, 1992; and that the Defendant, Board of County
Commissioners, Osage County, Oklahoma, acknowledged receipt of
Summons and Complaint on May 7, 1992.

The Court further finds that the Defendants, The
Unknown Heirs, Executors, Administrators, Devisees, Trustees,
Successors and Assigns of Benjamin F. McKinney, Jr. a/fk/a
Benjamin Franklin McKinney, Jr., Deceased; David Lee McKinney;
and John Ross McKinney, were served by publishing notice of this
action in the Pawhuska Journal-Capital, a newspaper of general
circulation in Osage County, Oklahoma, once a week for six (6)
consecutive weeks beginning February 27, 1993, and continuing
through April 3, 1993, as more fully appears from the verified
proof of publication duly filed herein; and that this action is
one in which service by publication is authorized by
12 0.S8. Section 2004(c)(3){(c). Counsel for the Plaintiff does

not know and with due diligence cannot ascertain the whereabouts




of the Defendants, The Unknown Heirs, Executors, Administrators,
Devisees, Trustees, Successors and Assigns of Benjamin F.
McKinney, Jr. a/k/a Benjamin Franklin McKinney, Jr., Deceased;
David Lee McKinney; and John Ross McKinney, and service cannot be
made upon said Defendants within the Northern Judicial District
of Oklahoma or the State of Oklahoma by any other method, or upon
said Defendants without the Northern Judicial District of
Oklahoma or the State of Oklahoma by any other method, as more
fully appears from the evidentiary affidavit of a bonded
abstracter filed herein with respect to the last known addresses
of the Defendants, The Unknown Heirs, Executors, Administrators,
Devisees, Trustees, Successors and Assigns of Benjamin F.
McKinney, Jr. a/k/a Benjamin Franklin McKinney, Jr., Deceased;
David Lee McKinney; and John Ross McKinney. The Court conducted
an inquiry into the sufficiency of the service by publication to
comply with due process of law and based upon the evidence
presented together with affidavit and documentary evidence finds
that the Plaintiff, United States of America, acting on behalf of
the Secretary of Veterans Affairs, and its attorneys, F. L. Dunn,
III, United States Attorney for the Northern District of
Oklahoma, through Wyn Dee Baker, Assistant United States
Attorney, fully exercised due diligence in ascertaining the true
name and identity of the parties served by publication with
respect to their present or last known places of residence and/or
mailing addresses. The Court accordingly approves and confirms
that the service by publication is sufficient to confer

jurisdiction upon this Court to enter the relief sought by the

- -




Plaintiff, both as to subject matter and the Defendants served by
publication.

It appears that the Defendants, County Treasurer, Osage
County, Oklahoma, and Board of County Commissioners, Osage
County, Oklahoma, filed their Answer on May 8, 1992; that the
Defendant, State of Oklahoma ex rel. Oklahoma Tax Commission,
filed its Disclaimer on June 3, 1992; and that the Defendants,
The Unknown Heirs, Executors, Administrators, Devisees, Trustees,
Successors and Assigns of Benjamin F. McKinney, Jr. a/k/a
Benjamin Franklin McKinney, Jr., Deceased; Laura Leona McKinney;
Danielle Elaine McKinney; David Lee McKinney; and John Ross
McKinney, have failed to answer and their default has therefore
been entered by the Clerk of this Court.

The Court further finds that this is a suit based upon
a certain mortgage note and for foreclosure of a mortgage
securing said mortgage note upon the following described real
property located in Osage County, Oklahoma, within the Northern
Judicial District of Oklahoma:

The West Seventy (70) feet of Lots Seven (7)

and Eight (8), in Block Twenty (20) in the

Original Townsite of Fairfax, Osage County,

State of Oklahoma, according to the Official

Plat thereof.

The Court further finds that this is a suit brought for
the further purpose of judicially determining the death of
Benjamin F. McKinney, Jr. a/k/a Benjamin Franklin McKinney, Jr.

and of judicially determining the heirs of Benjamin F. McKinney,

Jr. a/k/a Benjamin Franklin McKinney, Jr.




The Court further finds that Benjamin F. McKinney, Jr.
a/k/a Benjamin Franklin McKinney, Jr. (hereinafter referred to by
either of these names) became the record owner of the real
property involved in this action by virtue of that certain
Warranty Deed dated June 30, 1983, from the Administrator of
Veterans Affairs to Benjamin F. McKinney, Jr., a single person,
which Warranty Deed was filed of record on July S, 1983, in Book
0638, Page 361, in the records of the County Clerk of Osage
County, Oklahoma.

The Court further finds that Benjamin Franklin
McKinney, Jr. died on February 12, 1991, while seized and
possessed of the real property being foreclosed. The Certificate
of Death issued by the Oklahoma State Department of Health
certifying Benjamin Franklin McKinney, Jr.'s death was attached
as Exhibit "A" of Plaintiff's Complaint.

The Court further finds that on July 1, 1983,

Benjamin F. McKinney, Jr., now deceased, executed and delivered
to the United States of America, acting on behalf of the
Administrator of Veterans Affairs, now known as Secretary of
Veterans Affairs, his mortgage note in the amount of $29,200.00,
payable in monthly installments, with interest thereon at the
rate of 11.5 percent per annum.

The Court further finds that as security for the
payment of the above-described note, Benjamin F. McKinney, Jr.,
now deceased, executed and delivered to the United States of
America, acting on behalf of the Administrator of Veterans

Affairs, now known as Secretary of Veterans Affairs, a real




estate mortgage dated July 1, 1983, covering the above-described
property, situated in the State of Oklahoma, Osage County.

The Court further finds that on May 8, 1992, Laura
Leona McKinney was appointed guardian ad litem of Danielle Elaine
McKinney for the purpose of acting on her behalf in the subject
foreclosure action.

The Court further finds that Benjamin F. McKinney, Jr.,
now deceased, made default under the terms of the aforesaid note
and mortgage by reason of his failure to make the monthly
installments due thereon, and that by reason thereof Plaintiff
alleges that there is now due and owing under the note and
mortgage, after full credit for all payments made, the principal
sum of $27,897.39, plus interest at the rate of 11.5 percent per
annum from January 1, 1991 until judgment, plus interest
thereafter at the legal rate until fully paid, and the costs of
this action in the amount of $258.85 ($6.00 fees for service of
Summons and Complaint, $244.85 publication fees, $8.00 fee for
recording Notice of Lis Pendens).

The Court further finds that Plaintiff is entitled to a
judicial determination of the death of Benjamin Franklin
McKinney, Jr. and to a judicial determination of the heirs of
Benjamin Franklin McKinney, Jr.

The Court further finds that the Defendant, State of
Oklahoma ex rel. Oklahoma Tax Commission, disclaims any right,
title, or interest in the subject real property.

The Court further finds that the Defendants, The

Unknown Heirs, Executors, Administrators, Devisees, Trustees,
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Successors and Assigns of Benjamin F. McKinney, Jr. a/k/a
Benjamin Franklin McKinney, Jr., Deceased; Laura Leona McKinney;
Danielle Elaine McKinney; David Lee McKinney; and John Ross
McKinney, are in default and have no right, title, or interest in
the subject real property.

The Court further finds that the Defendants, County
Treasurer and Board of County Commissioners, Osage County,
Oklahoma, claim no right, title or interest in the subject real
property since all taxes on the subject property have been paid.

IT I8 THEREFORE ORDERED, ADJUDGED, AND DECREED that the
Plaintiff, the United States of America, acting on behalf of the
Secretary of Veterans Affairs, have and recover judgment in rem
against all named and unnamed Defendants in the principal sum of
$27,897.39, plus interest at the rate of 11.5 percent per annum
from January 1, 1991 until judgment, plus interest thereafter at
the current legal rate of _3_.__5&2 percent per annum until paid,
plus the costs of this action in the amount of $258.85 ($6.00
fees for service of Summons and Complaint, $244.85 publication
fees, $8.00 fee for recording Notice of Lis Pendens), plus any
additional sums advanced or to be advanced or expended during
this foreclosure action by Plaintiff for taxes, insurance,
abstracting, or sums for the preservation of the subject
property.

IT I8 FURTHER ORDERED, ADJUDGED, AND DECREED that the
death of Benjamin Franklin McKinney, Jr. be and the same is
hereby judicially determined to have occurred on February 12,

1991, in the City of Fairfax, County of Osage, State of Oklahoma.

- -




IT I8 FURTHER ORDERED, ADJUDGED, AND DECREED that the
only known heirs of Benjamin F. McKinney, Jr. a/k/a Benjamin
Franklin McKinney, Jr. are Laura Leona McKinney, Danielle Elaine
McKinney, David Lee McKinney, and John Ross McKinney, and that
despite the exercise of due diligence by Plaintiff and its
counsel no other known heirs of Benjamin F. McKinney, Jr. a/k/a
Benjamin Franklin McKinney, Jr., Deceased, have been discovered
and it is hereby judicially determined that Laura Leona McKinney,
Danielle Elaine McKinney, David Lee McKinney, and John Ross
McKinney are the only known heirs of Benjamin F. McKinney, Jr.
a/k/a Benjamin Franklin McKinney, Jr., Deceased, and that
Benjamin F. McKinney, Jr. a/k/a Benijamin Franklin McKinney, Jr.,
Deceased, has no other known heirs, executors, administrators,
devisees, trustees, successors and assigns, and that the Court
approves the Certificate of Publication and Mailing filed by
Plaintiff regarding said heirs.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendants, The Unknown Heirs, Executors, Administrators,
Devisees, Trustees, Successors and Assigns of Benjamin F.
McKinney, Jr. a/k/a Benjamin Franklin McKinney, Jr., Deceased;
Laura Leona McKinney; Danielle Elaine McKinney; David Lee
McKinney; John Ross McKinney; State of Oklahoma ex rel. Oklahoma
Tax Commission; and County Treasurer and Board of County
Commissioners, Osage County, Oklahoma, have no right, title, or
interest in the subject real property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that upon

the failure of named and unnamed Defendants to satisfy the in rem
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judgment of the Plaintiff herein, an Order of Sale shall be
issued to the United States Marshal for the Northern District of
Oklahoma, commanding him to advertise and sell according to
Plaintiff's election with or without appraisement the real
property involved herein and apply the proceeds of the sale as
follows:

First:

In payment of the costs of this action

accrued and accruing incurred by the

Plaintiff, including the costs of sale of

said real property;

S8econd:

In payment of the judgment rendered herein

in favor of the Plaintiff.

The surplus from said sale, if any, shall be deposited with the
Clerk of the Court to await further Order of the Court.

IT I8 FURTHER ORDERED, ADJUDGED, AND DECREED that from
and after the sale of the above-described reai property, under
and by virtue of this judgment and decree, all of the Defendants
and all persons claiming under them since the filing of the
Complaint, be and they are forever barred and foreclosed of any
right, title, interest or c¢laim in or to the subject real

property or any part thereof.

STATES DISTRICT JUDGE




APPROVED:

F. L. DUNN, III
United States Attorney

(Qvﬂh (\[);&Baku\,

WYN DEE BAKER, OBA #465
Assistant United States Attorney
3900 U.S. Courthouse

Tulsa, Oklahoma 74103

(918) 581-7463

Pawhuska, Oklahoma 74056

(918) 287-1510

Attorney for Defendants,
County Treasurer and
Board of County Commissioners,
Osage County, Oklahoma

Judgment of Foreclosure
Civil Action No. 92-C-381-E

WDB/css
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UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,

Plaintiff,
ve. FILED
CHARLES WILKENS a/k/a CHARLES AUG 11 1993
a/k/a RUBI JANETTE WILKENS; Rlchard M, Lawrence. Clerk

DISTR

COMMERCIAL CREDIT PLAN RICT
VoHER UISIACT OF G Aoy

INCORPORATED; COUNTY TREASURER,
Tulsa County, Oklahoma; and
BOARD OF COUNTY COMMISSIONERS,

)

)

)

)

)

)

JUNIOR WILKENS; RUBY J. WILKENS )
)

)

)

|

Tulsa County, Oklahoma, )
)

)

Defendants. CIVIL ACTION NO. 92-C-326-B

JUDGMENT OF FORECLOSURE
This matter comes on for consideration this // day

of [Q%( . , 1993. The Plaintiff appears by F.L. Dunn,

III, United States Attorney for the Northern District of
Oklahoma, through Phil Pinnell, Assistant United States Attorney;
the Defendants, County Treasurer, and Board of County
Commissioners, Tulsa County, Oklahoma, appear not, having
previously filed an Answer claiming no right, title or interest
in the subject property; the Defendants, Charles Wilkens a/k/a
Charles Junior Wilkens and Ruby J. Wilkens a/k/a Rubi Janette
Wilkens, appear by their attorney, Sheldon E. Morton; and the
Defendant, Commercial Credit Plan Incorporated, appears not, but
makes default.

The Court being fully advised and having examined the
court file finds that the Defendants, Charles Wilkens a/k/a
Charles Junior Wilkens and Ruby J. Wilkens a/k/a Rubl Janette

Wilkens, acknowledged receipt of Summons and Complaint on



April 30, 1992; that the Defendant, Commercial Credit Plan
Incorporated, was served with Summons and Complaint on
September 11, 1992; that Defendant, County Treasurer, Tulsa
County, Oklahoma, acknowledged receipt of Summons and Complaint
on April 23, 1992; and that Defendant, Board of County
Commissioners, Tulsa County, Oklahoma, acknowledged receipt of
summons and Complaint on April 23, 1992.

It appears that the Defendants, County Treasurer, Tulsa
County, Oklahoma, and Board of County Commissicners, Tulsa
County, Oklahoma, filed their Answers on May 14, 1992; that the
Defendants, Charles Wilkens a/k/a Charles Junior Wilkens and
Ruby J. Wilkens a/k/a Rubi Janette Wilkens, filed their Answer on
April 30, 1992; and that the Defendant, Commercial Credit Plan
Incorporated, has failed to answer and its default has therefore
been entered by the Clerk of this Court.

The Court further finds that on September 28, 1990,
Charles Junior Wilkens and Rubi Janette Wilkens filed their
voluntary petition in bankruptcy in Chapter 7 in the United
States Bankruptcy Court, Northern District of Oklahoma, Case No.
90-02876~C. On January 14, 1991, a Discharge of Debtor was
entered releasing debtors from all dischargeable debts. On
March 13, 1991, Bankruptcy Case No. 90-02876-C, United States
Bankruptcy Court, Northern District of Oklahoma, was closed.

The Court further finds that this is a suit based upon
a certain mortgage note and for foreclosure of a mortgage

securing said mortgage note upon the following described real
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property located in Tulsa County, Oklahoma, within the Northern
Judicial District of Oklahoma:

Lot Thirty (30), Block Seven (7), MEADOW

VALLEY, an Addition to the City of Sand

Springs, Tulsa County, State of Oklahoma,

according to the recorded plat thereof.

The Court further finds that on June 13, 1978, Charles
Wilkens and Ruby J. Wilkens executed and delivered to Midland
Mortgage Co. their mortgage note in the amount of $33,650.00,
payable in monthly installments, with interest thereon at the
rate of 9.00 percent per annum.

The Court further finds that as security for the
payment of the above-described note, Charles Wilkens and Ruby J.
Wilkens executed and delivered to Midland Mortgage Co. a real
estate mortgage dated June 13, 1978, covering the above-described
property. Said mortgage was recorded on June 19, 1978, in Book
4335, Page 668, in the records of Tulsa County, Oklahoma.

The Court further finds that on September 1, 1978,
Midland Mortgage Co. assigned the above-described mortgage to
Federal National Mortgage Association. This Assignment of
Mortgage of Real Estate was recorded on September 18, 1978, in
Book 4353, Page 1755, in the records of Tulsa County, Oklahoma.

The Court further finds that on March 15, 1991, Federal
National Mortgage Association assigned the above-described
mortgage to the Secretary of Veterans Affairs. This Assignment
of Mortgage of Real Estate was recorded on March 28, 1991, in

Book 5311, Page 1801, in the records of Tulsa County, Oklahoma.




The Court further finds that the Defendants, Charles
Wilkens a/k/a Charles Junior Wilkens and Ruby J. Wilkens a/k/a
Rubi Janette Wilkens, made default under the terms of the
aforesaid note and mortgage by reason of their failure to make
the monthly installments due thereon, which default has
continued, and that by reason thereof the Defendants, Charles
Wilkens a/k/a Charles Junior Wilkens and Ruby J. Wilkens a/k/a
Rubi Janette Wilkens, are indebted to the Plaintiff in the
principal sum of $34,329.15, plus interest at the rate of 9.00
percent per annum from January 1, 1991 until judgment, plus
interest thereafter at the legal rate until fully paid, and the
costs of this action in the amount of $6.12 for service of
Summons and Complaint.

The Court further finds that the Defendant, Commercial
Credit Plan Incorporated, is in default and therefore has no
right, title or interest in the subject real property.

The Court further finds that the Defendants, County
Treasurer and Board of County Commissioners, Tulsa County,
Oklahoma, claim no right, title or interest in the subject real
property.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the
Plaintiff have and recover judgment in rem against Defendants,
Charles Wilkens a/k/a Charles Junior Wilkens and Ruby J. Wilkens
a/kx/a Rubi Janette Wilkens, in the principal sum of $34,329.15,
plus interest at the rate of 9.00 percent per annum from
January 1, 1991 until judgment, plus interest thereafter at the

current legal rate of :%"if/percent per annum until paid, plus
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the costs of this action in the amount of $6.12 for service of
Summons and Complaint, plus any additional sums advanced or to be
advanced or expended during this foreclosure action by Plaintiff
for taxes, insurance, abstracting, or sums for the preservation
of the subject property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendants, Commercial Credit Plan Incorporated and County
Treasurer and Board of County Commissioners, Tulsa County,
Oklahoma, have no right, title, or interest in the subject real
property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that upon
the failure of said Defendants, Charles Wilkens a/k/a Charles
Junior Wilkens and Ruby J. Wilkens a/k/a Rubi Janette Wilkens, to
satisfy the in rem judgment of the Plaintiff herein, an Order of
Sale shall be issued to the United States Marshal for the
Northern District of Oklahoma, commanding him to advertise and
sell according to Plaintiff's election with or without
appraisement the real property involved herein and apply the
proceeds of the sale as follows:

First:

In payment of the costs of this action

accrued and accruing incurred by the

Plaintiff, including the costs of sale of

said real property;

Second:

In payment of the judgment rendered herein

in favor of the Plaintiff.

- -



The surplus from said sale, if any, shall be deposited with the
Clerk of the Court to await further Order of the Court.

IT I8 FURTHER ORDERED, ADJUDGED, AND DECREED that from
and after the sale of the above-described real property, under
and by virtue of this judgment and decree, all of the Defendants
and all persons claiming under them since the filing of the
complaint, be and they are forever barred and foreclosed cof any
right, title, interest or claim in or to the subject real

property or any part thereof. S/ THOMAS R. BRETT

UNITED STATES DISTRICT JUDGE
APPROVED:

F.L. DUNN, III
United States Attorney

Py 2 el

PHIL PINNELL, OBA #7169
Assistant United States Attorney
3900 U.S. Courthouse

Tulsa, Cklahoma 74103

(918) 581-7463

Judgment of Foreclosure
Civil Action No. 92-C-326-B
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ENTERED ON DOCKET

IN THE UNITED STATES DISTRICT COURT ER IEL E 3
NORTHERN DISTRICT OF OKLAHOMA -

P o Ly T

KAREN WIDOWSKI, ) : 5;; 'j ”i,J¢
Plaintiff, ; . | V
—vs— % No. 93-C—0070E ////
. GREENWOOD FISHING CENTER, INC., ;
Defendant. ;
ORDER

NOW, on this |;ﬁy day of Cluﬂu4i% , 1993, there came
¥
on for consideration by the Court the Plaintiff's Dismissal With

Prejudice. The Court, being fully advised in the premises FINDS

AND ORDERS that this matter is dismissed with prejudice.

JMT /WIDOWSKI

“a
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ENTERED ON DOCKET
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

REBECCA FINLEY,
Plaintiff,
vl

. T v L
No. 93-C-537-E / F I fe Fyo b

)

)

)

)

;
WESTBROOKE HOSPITALITY ) FUS Q- wﬂ,j

CORPORATION, d/b/a ) A

HOLIDAY INN IN TEMPLE, )

TEXAS, and HOLIDAY INNS, )

INC., o )

)

Defendants. )

ORDER OF DISMISSAL

e
NOW ON this |~ day of [lucust , 1993, pursuant to
o/

Stipulation of Dismissal With Prejudce filed herein and approved by

counsel for all parties, the above captioned matter is hereby

dismissed with prejudice pursuant to Federal Rule of Civil

JAMES 4. ELLISON

Judge of the Unted States District
Court

Procedure 41(A).




ENTERED ON DOCKET
)
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blc OBA #5026

IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

TIMOTHY MARCUS FRISBIE, VICKIE
DIANNE FRISBIE, and MYRA JEAN

FRISBIE, by and through her AU
mother and next friend, VICKIE 812%
DIANNE FRISBIE, Qumgﬂlmw
0i5y590ce,
Plaintiffs, sm’cTcoof,’g"r%

-Vs5- No. 92-C-1190 E

PEGGY J. JONES, O'JONES TRUCKING
IRC., a Missouri corporation, THE

INTEGRAL INSURANCE COMPANY, and

)
)
)
)
)
)
)
)
)
)
)
)
)
FARMERS INSURANCE COMPANY, INC., )
)
)

Defendants.

STIPULATION OF DISMISSAL

COMES NOW the defendant, Peggy J. Jones, O'Jones Trucking,
Inc., and The Integral Insurance Company and the plaintiff, Timothy
Marcus Frisbie, and pursuant to Federal Rule of Civil Procedure 41
stipulate that the Cross-Petition of Peggy J. Jones, O0'Jones
Trucking, Inc., and Integral Insurance Company, for contribution
against Timothy Marcus Frisbie is dismissed with prejudice.

Respectfully submitted,

KNOWLES, KING & SMITH

DENNIS KING - OBA # 5026
Attorney for Defendants,

Peggy Jones, O'Jones Trucking,
Inc., and Integral Insurance
Company

603 Expressway Tower
24317 East 51 Street
Tulsa, OK 74105
(918) 749-5566




WILBURN, MASTERSON & SMILING

By ZZ«.U/M

MICHAEL J. MASTERSON - OBA # 5769
Attorney for Plaintiff,
Timothy Marcus Frisbie

7134 South Yale

Suite 560

Tulsa, OK 74136-6337
{9718) 494-0414

CERTIFICATE OF MAILING

4 L
w;+1, DENNIS KING, hereby certify that on the 5§ day of
5337, 1993, I mailed a true and correct copy of the above and
foregoing instrument with proper postage thereon fully prepaid to:

Mr. Charles W. Chestnut
Attorney at Law

34 First Avenue, N.E.
Miami, OK 74354

Mr. John P. Scott

601 South Boulder
Suite 1100

Tulsa, OK 74119-1333

Mr. Eugene Robinson
Attorney at Law

P. O. Box 2619

Tulsa, OK 74101-2619

afzi;F,m/?q£4b ,jf 67/

DENNIS KING




~  ENTERED ON DOCKET —

DATEJLQ ’Zj F I

IN THE UNITED STATES DISTRICT COURT

iy,
NORTHERN DISTRICT OF OKLAHOMA ﬁi”’i“

THE UNITED STATES OF AMERICA,
Plaintiff,

-V8.- CASE NO. 93-C=563E
WHITAKER ALLEN III;
KIMBERLY A. CAZENAVE ALLEN;
COUNTY TREASURER,
Tulsa County, Oklahoma; and
BOARD OF COUNTY COMMISSIONERS,
Tulsa County, Oklahoma;

Defendants.

T St faglh ml Nt i Nt gt gl Sl sl Ui gl ¥

JUDGMENT OF FORECLOSURE

This matter comes on for consideration this lég;_ day of
(2;F§ﬂ¢gz + 1993. The plaintiff appears by F. L. Dunn,
III: United States Attorney for the Northern District of
Oklahoma, through Mikel K. Anderson, Special Assistant United
States Attorney; the defendants, County Treasurer, Tulsa
County, Oklahoma, and Board of County Commissioners, Tulsa
County, Oklahoma, appear by J. Dennis Semler, Assistant
District Attorney, Tulsa County, Oklahoma; the defendant,
Whitaker Allen III, appears not, but makes default; and the
defendant, Kimberly A. Cazenave Allen, appears not, but makes
default.

The Court, being fully advised and having examined the
file, finds as follows:

1. (a) The defendant, Whitaker Allen III, acknowledged
receipt of summons and complaint on June 25, 1993, but has

failed to otherwise appear and is now in default;




(b) the defendant, Kimberly A. Cazenave Allen,
acknowledged receipt of summons and complaint on June 25,
1993, but has failed to otherwise appear and is now in
default;

(c} All other defendants, namely County Treasurer,
Tulsa County, Oklahoma, and Board of County Commissioners,
Tulsa County, Oklahoma, have filed timely answers in this
action and have approved the form of this judgment as
evidenced by their attorney's subscription.

2. This court has jurisdiction according to 28 U.s.cC.
Section 1345 because the United States is the plaintiff; and
venue is proper because this lawsuit is based upon a note
which was secured by a mortgage covering land located within
the Northern Judicial District of Oklahoma.

3. On April 27, 1984, the defendants, Whitaker Allen
III, an wunmarried person, and Kimberly A. Cazenave, an
unmarried person, executed and delivered to Turner Corporation
of Oklahoma, Inc., a mortgage note in the amount of
$34,670.00, payable in monthly installments, with interest
thereon at the rate of thirteen (13%) percent per annum.

4. As security for the payment of the above described
mortgage note, the defendants, Whitaker Allen ITI, an
unmarried person, and Kimberly A. Cazenave, an unmarried
person, executed and delivered to Turner Corporation of
Oklahoma, Inc., a mortgage dated April 27, 1984, covering the

following described property:




A tract of land situated in the Southeast Quarter
of the Northeast Quarter (SE/4 NE/4) of Section 18,
Township 20 North, Range 13 East, Tulsa County,
Oklahoma, being more particularly described as
follows: Beginning at a point which lies 986.5°'
North and 308' West of the SE corner of the SE/4
NE/4; thence Northerly and parallel to the East
line of the SE/4 NE/4 a distance of 165'; thence
Westerly and parallel to the south line of the SE/4
NE/4 a distance of 135'; thence Southerly and
parallel to the East 1line of the SE/4 NE/4 a
distance of 163.5'; thence Easterly and parallel to
the South line of the SE/4 NE/4 a distance of 135
to the point of beginning, and a 50' easement for
utility purposes and roadway purposes, 1in the
following described property: Beginning at a point
936.5' North of the SE corner of the SE/4 NE/f4 of
Section 18, Township 20 North, Range 13 East,
thence West 443'; thence North 5C'; thence South
50' to the point and place of beginning.

Such tract is referred to below as "the Property." This
mortgage was recorded with the Tulsa County Clerk April 30,
1984, in book 4786 at page 727. The mortgage tax due thereon
was paid

5. On December 27, 1988, Turner Corporation of
Oklahoma, Inc. assigned the mortgage note and the mortgage
securing it to The Secretary of Housing and Urban Development,
its successors and assigns by an instrument recorded with the
Tulsa County Clerk December 29, 1988, in book 5158 at page
1273.

6. On January 1, 1989, the defeﬁdants, Whitaker Allen
ITII and Kimberly A. Cazenave Allen, husband and wife, entered
into an agreement with the plaintiff lowering the amount of
the monthly installments due under the note in exchange for

the plaintiff's forbearance of its right to foreclose.




7. The defendants, Whitaker Allen III and Kimberly A.
Cazenave Allen, have defaulted under the terms of the note,
mortgage and forbearance agreement due to their failure to pay
installments when due. Because of such default, the
defendants, Whitaker Allen III and Kimberly A. Cazenave Allen,
are indebted to the plaintiff in the amount of $53,898.83,
Plus interest at the rate of thirteen (13%) percent per annum
from June 18, 1993, until the date of this judgment, plus
interest thereafter at the legal rate until fully paid; plus
the costs of this action in the amount of $220.00 for
abstracting and $8.00 for recording the Notice of Lis Pendens.

8. The defendant, County Treasurer, Tulsa County,
Oklahoma, claims an interest in the Property by virtue of
personal property taxes for: tax year 1991, indexed under
number 91-03-4443540, in the amount of $14.00; and tax year
1992, indexed under number 92-03-4481140, in the amount of
$10.00

9. The defendant, Board of County Commissioners, Tulsa
County, Oklahoma, claims no right, title or interest in or to
the Property.

10. The defendant, Kimberly A. Cazenave Allen, is one
and the same person as the Kimberly A. Cazenave who took title
to the Property as a single person and subsequently married
Whitaker Allen III and changed her name to Kimberly A. Allen.
Any reference in this lawsuit to Kimberly A. Cazenave Allen

shall be deemed a reference to such person.




11. Pursuant to 12 U.S.C. 1710(1) there shall be no
right of redemption (including in all instances any right to
possession based upon any right of redemption) in the
mortgagor or any other person subsequent to the foreclosure
sale.

IT I8 THEREFORE ORDERED that the plaintiff have and
recover judgment against the defendants, Whitaker Allen III
and Kimberly A. Cazenave Allen, in the principal sum of
$53,898.83, plus interest at the rate of thirteen (13%)
percent per annum from June 18, 1993, until judgment, plus
interest thereafter at the legal rate of ___until paid,
plus the costs of this action in the amount of $228.00, plus
any additional sums advanced or to be advanced or expended
during this foreclosure action by the plaintiff for taxes,
insurance, abstracting, or sums for the preservation of the
Property.

IT I8 FURTHER ORDERED that the defendant, County
Treasurer, Tulsa County, Oklahoma, have and recover judgment
in the amount of $24.00, plus penalties and interest.

IT I8 FURTHER ORDERED that the defendant, Board of County
Commissioners, Tulsa County, Oklahoma, claims no right, title
or interest in or to the Property.

IT I8 FURTHER ORDERED that the defendant, Kimberly A.
Cazenave Allen, is one and the same person as the Kimberly A.
Cazenave who took title to the Property as a single person and

subsequently married Whitaker Allen III and changed her name




to Kimberly A. Allen. Any reference in this lawsuit to
Kimberly A. Cazenave Allen shall be deemed a reference to such
person.

IT I8 FURTHER ORDERED that upon the failure of the
defendants, Whitaker Allen III and Kimberly A. Cazenave Allen,
to satisfy the money judgment of the plaintiff herein, an
Order of Sale shall be issued to the United States Marshal for
the Northern District of Oklahoma, commanding him to advertise
and sell the Property, according to the plaintiff's election
with or without appraisement and apply the proceeds of the
sale as follows:

First:

In payment of the costs of this action incurred by

the plaintiff, including the costs of sale of the

Property;

Second:

In payment of the judgment rendered herein in favor

of the plaintiff;

Third:

In payment of the judgment rendered herein in favor

of the defendant, County Treasurer, Tulsa County,

Oklahoma.

Fourth:

The surplus from said sale, if any, shall be deposited

with the Clerk of the Court to await further Order of the

Court.




IT I8 FURTHER ORDERED that there shall be no right of
redemption (including in all instances any right to possession
based upon any right of redemption) in the mortgagor or any
other person subsequent to the foreclosure sale.

IT I8 FURTHER ORDERED that from and after the sale of the
Property, under and by virtue of this judgment and decree, all
of the defendants and all persons claiming under them, be
forever barred and foreclosed of any right, title, interest or

claim in or to the Property or any part thereof.

S/ JAMES O. ELLISON
UNITED STATES DISTRICT JUDGE




Judgment of Foreclosure
USA v. Whitaker Allen III, et al.
Civil Action No. 93-C-563E

APPROVED:

F. L. DUNN, III
United States Attorney

%ZZ{[ '

Mikel K. Andektson’ -
Special Assistant United States Attorney
U.S. Dept. of Housing & Urban Development
3900 U.S. Courthouse

Tulsa, QCklahoma 74103

{(918) 581-~7463

(7

istant District Attorney
Attorney for defendants

Tulsa County Treasurer and

Board of Tulsa County Commissioners
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IN THE UNITED STATES DISTRICT COURTF 1 L p
il !

NORTHERN DISTRICT OF OKLAHOMA

THE UNITED STATES OF AMERICA,
Plaintiff,

-V8.~ CASE NO. 93-C-351E

KHALIL ABBUS;

MATTIE D. ABBUS;

SOUTHMARK MORTGAGE CORPORATION
OF AMERICA;

COUNTY TREASURER,
Tulsa County, Oklahoma; and

BOARD OF COUNTY COMMISSIONERS ’
Tulsa County, Oklahoma;

Uwh’vvwvwvwvw\.’uvv

Defendants.

JUDGMENT OF FORECLOSURE

This matter comes on for consideration this /R day of

CZbuaLbdi' + 1993. The plaintiff appears by F. L. Dunn,
)

III, United States Attorney for the Northern District of

Oklahoma, through Mikel K. Anderson, Special Assistant United
States Attorney; the defendants, County Treasurer, Tulsa
County, Oklahoma, and Board of County Commissioners, Tulsa
County, Oklahoma, appear by J. Dennis Semler, Assistant
District Attorney, Tulsa County, Oklahoma; the defendant,
Khalil I. Abbus, appears not, but makes default; and the
defendant, Mattie D. Abbus, appears not, but makes default.
The defendant, Southmark Mortgage Corporation of America, now
Nationsbanc Mortgage Corp., appears not having assigned its
interest in and to the Property to the U.S. Secretary of

Housing and Urban Development of Washington, D.C., his




Successors and assigns, subsequent to the filing of the
complaint herein.

The Court, being fully advised and having examined the
file, finds as follows:

1. (a) The defendant, Khalil I. Abbus, was personally
served a summons and complaint on June 10, 1993, but has
failed to otherwise appear and is now in default;

(b} the defendant, Mattie D. Abbus, was personally
served a summons and complaint on June 10, 1993, but has
failed to otherwise appear and is now in default;

(c) All other defendants, namely County Treasurer,
Tulsa County, Oklahoma, and Board of County Commissioners,
Tulsa County, Oklahoma, have filed timely answers in this
action and have approved the form of this judgment as
evidenced by their attorney's subscription.

(d) The defendant, Southmark Mortgage Corporation
of America, now Nationsbanc Mortgage Corp., no longer holds an
interest in or to the Property; is no longer a proper party
defendant to this lawsuit, and should be dismissed.

2. This court has jurisdiction according to 28 U.S.cC.
Section 1345 because the United States is the plaintiff; and
venue is proper because this lawsuit is based upon a note
which was secured by a mortgage covering land located within
the Northern Judicial District of Oklahoma.

3. On September 1, 1987, the defendants Khalil I. Abbus

and Mattie D. Abbus, husband and wife, executed and delivered




to Commonwealth Mortgage Company of America, L.P., Limited
Partnership, a mortgage note in the amount of $53,924.00,
payable in monthly installments, with interest thereon at the
rate of Nine and One-half (9.5%) percent per annum.

4. As security for the payment of the above described
mortgage note, the defendants Khalil I. Abbus and Mattie D.
Abbus, husband and wife, executed and delivered to
Commonwealth Mortgage Company of BAmerica, L.P., Limited
Partnership, a mortgage dated September 1, 1987, covering the
following described property:

Lot Five (5), Block Two (2), ELMDALE ADDITION to

Tulsa, Tulsa County, State of Oklahoma, according

to the recorded plat thereof,

Such tract is referred to below as "the Property." This
mortgage was recorded with the Tulsa County Clerk September 4,
1987, in book 5049 at page 3098. The mortgage tax due thereon
was paid

5. On September 16, 1988, Commonwealth Mortgage Company
of America, L.P., assigned the mortgage note and the mortgage
securing it to Southmark Mortgage Corporation of America, its
successors and assigns by an instrument recorded with the
Tulsa County Clerk on October 6, 1988, in book 5132 at page
2519,

6. On February 6, 1989, Southmark Mortgage Corp. of
America, assigned the mortgage note and the mortgage securing
it to The Secretary of Housing and Urban Development of

Washington, D.C., its successors and assigns by an instrument




recorded with the Tulsa County Clerk February 10, 1989, in
book 5166 at page 655. The defendant, Southmark Mortgage
Corporation of America, was named as a defendant in this
action to extinguish any right title or interest in and to the
Property such defendant may have retained due to the failure
of this assignment to comply with Oklahoma's corporate
conveyancing statutes. Southmark Mortgage Corporation of
America, now Nationsbanc Mortgage Corp., subsequently
corrected this defective assignment by conveying all of their
right, title and interest in and to the Property to the U.S.
Secretary of Housing and Urban Development of Washington,
D.C., his successors and assigns, by an instrument recorded
with the Tulsa County Clerk June 28, 1993, in book 5517 at
page 169.

7. On January 1, 1990, the defendants, Khalil I. Abbus
and Mattie D. Abbus, husband and wife, entered into an
agreement with the plaintiff lowering the amount of the
monthly installments due under the note in exchange for the
plaintiff's forbearance of its right to foreclose.

8. The defendants, Khalil I. Abbus and Mattie D. Abbus,
have defaulted under the terms of the note, mortgage and
forbearance agreement due to their failure to pay installments
when due. Because of such default, the defendants, Khalil I.
Abbus and Mattie D. Abbus, are indebted to the plaintiff in
the amount of $70,153.38, plus interest at the rate of nine

and one-half (9.5%) percent per annum from April 19, 1993,




until the date of this judgment, plus interest thereafter at
the legal rate of until fully paid; plus the costs of this
action in the amount of $200.00 for abstracting and $8.00 for
recording the Notice of Lis Pendens.

9. The defendant, County Treasurer, Tulsa County,
Oklahoma, claims an interest in the Preoperty by virtue of
personal property taxes for tax years: 1991, in the amount of
$23.00; 1986, in the amount of $3.00; and 1985, in the amount
of $3.00,.

10. The defendant, Board of County Commissioners, Tulsa
County, Oklahoma, claims no right, title or interest in or to
the Property.

11. Pursuant to 12 U.S.C. 1710(1) there shall be no
right of redemption (including in all instances any right to
possession based upon any right of redemption) in the
mortgagor or any other person subsequent to the foreclosure
sale.

IT I8 THEREFORE ORDERED that the plaintiff have and
recover judgment against the defendants, Khalil I. Abbus and
Mattie D. Abbus, in the principal sum of $70,153.38, plus
interest at the rate of nine and one-half (9.5%) percent per
annum from April 16, 1993, until judgment, plus interest
thereafter at the legal rate of j;gﬁl% until paid, plus the
costs of this action in the amount of $208.00, plus any

additional sums advanced or to be advanced or expended during




this foreclosure action by the plaintiff for taxes, insurance,
abstracting, or sums for the preservation of the Property.

IT IS8 FURTHER ORDERED that the defendant, Southmark
Mortgage Corporation of America, now Nationsbanc Mortgage
Corp., has no right, title or interest in the Property and is
hereby dismissed as a party defendant.

IT I8 FURTHER ORDERED that the defendant, County
Treasurer, Tulsa County, Oklahoma, have and recover judgment
in the amount of $29.00, plus penalties and interest.

IT I8 FURTHER ORDERED that the defendant, Board of County
Commissioners, Tulsa County, Oklahoma, claims no right, title
or interest in or to the Property.

IT I8 FURTHER ORDERED that upon the failure of the
defendants, Khalil I. Abbus and Mattie D. Abbus, to satisfy
the money judgment of the plaintiff herein, an Order of Sale
shall be issued to the United States Marshal for the Northern
District of Oklahoma, commanding him to advertise and sell the
Property, according to the plaintiff's election with or
without appraisement and apply the proceeds of the sale as
follows:

First:

In payment of the costs of this action incurred by

the plaintiff, including the costs of sale of the

Property;




Second:

In payment of the judgment rendered herein in favor

of the plaintiff;

Third:

In payment of the judgment rendered herein in favor

of the defendant, County Treasurer, Tulsa County,

Oklahoma.

Fourth:

The surplus from said sale, if any, shall be deposited

with the Clerk of the Court to await further Order of the

Court.

1T I8 FURTHER ORDERED that there shall be no right of
redemption (including in all instances any right to possession
based upon any right of redemption) in the mortgagor or any
other person subsequent to the foreclosure sale.

IT I8 FURTHER ORDERED that from and after the sale of the
Property, under and by virtue of this judgment and decree, all
of the defendants and all persons claiming under them, be
forever barred and foreclosed of any right, title, interest or
claim in or to the Property or any part thereof.

S/ _JAMES O. LLLISUN
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF OKLAHOMA AUg 1, 1993
Richarg 5 '
CATHIE LYNN ELSHEIMER U. 8, p;ceWrengy Cle
QORHERY grspr.CT © Lm’"

Plaintiff,
Case No.CIV 92-C-560-B

vE.

HOBART CORPORATION

i B L U D N

Defendant

ORDER

NOW on this Zg;tzsﬂay of Augqust, 1993, the Plaintiff's
Motion to Dismiss comes on by motion and the Court finds as
follows:

l) The Parties have settled the above captioned matter;

2) Monies have been disbursed to the Plaintiff and the
Workers' Compensation Carrier; and

3) All parties stipulate that the above captioned matter
should be dismissed with prejudice.

IT IS THEREFORE ADJUDGED, ORDERED and DECREED that the
Plaintiff's Motion to Dismiss is hereby granted.

IT IS SO ORDERED, this __//=#  day of August, 1993

S/ THOMAS R. BRETT,

JUDGE OF THE DISTRICT CQURT




CERTIFICATE OF MAILING

I hereby certify that on this day of August, 1993, a
true and correct copy of the above and foregoing was mailed to the
following attorney of record, with sufficient postage thereon: Mr.
Robert D. Tomlinson, 101 North Broadway, Oklahoma City, Oklahoma
73102, Theodore Laszlo Thompson, Hine & Flory, 1100 National City
Bank Building, 629 Euclid Avenue, Cleveland, Ohio 44114, and Wilson
T. White, Attorney for Intervenor, 2800 Fourth National Bank
Building, Tulsa, Oklahoma 74119.

C.L. "Cindy" McNeely
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IN THE UNITED STATES DISTRICT COURT FOR THE | F
NORTHERN DISTRICT OF OKLAHOMA I E
By, e g ,, .

B. ELLEN BOSWORTH, N ; f’g: ﬁ/é} éﬂ%”zjﬁﬁ e
Plaintiff(s), ) (P 4 :
v. 3 . 93C- 0690-8/
FEDERAL BUREAU OF INVESTIGATION, 3
. Defendant(s). g )
ORDER

B. Ellen Bosworth, a Lawton resident, has filed a Complaint against Federal Bureau
of Investigation agents that reside in Oklahoma City and Lawton, Oklahoma. As a result,
pursuant to 28 U.S.C. §1404, the case shall be transferred to the United States District

Court for the Western District of Oklahoma.

‘SO ORDERED THIS la_‘day of @‘i‘ . , 1993,

TED STATES MAGISTRATE JUDGE
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IN THE UNITED STATES DISTRICT COURT F I L
FOR THE NORTHERN DISTRICT OF OKLAHOMA ]ﬂ

#5610 1993

ST. PAUL FIRE AND MARINE
INSURANCE COMPANY, a Minnesota

corporation, U.8. DISTRICT COURT

No. 92-C-379-B /

LS

Plaintiff,
vs.

RYAN REALTY COMPANY d/b/a
SIMPLE SIMON'S PIZZA OF TURLEY,
an Oklahoma corporation; PIZZA
TRUST NO. 1, an Irrevocable
Trust created under the laws of
the State of Oklahoma d/b/a
SIMPLE SIMON'S PIZZA; CHARLOTTE
M. RYAN, as Trustee of Pizza
Trust No. 1; PHILLIP H. RYAN,

an 1nd1v1dual and KIM KING,

an individual,

e S N N P A R A S S

Defendants.

ORDETR

Before the Court for decision is the Motion for Summary
Judgment of the Plaintiff, St. Paul Fire and Marine Insurance
Company ("St. Paul"), (Docket #14), and also of the Defendants,
Ryan Realty Company d/b/a Simple Simon's Pizza of Turley, an
Cklahoma corporation, Pizza Trust No. 1, an Irrevocable Trust
created under the laws of the State of Oklahoma d/b/a Simple
Simon's Pizza, Charlotte M. Ryan, as Trustee of Pizza Trust No. 1,
and Phillip H. Ryan, an individual (Docket # 6 and # 8). (For ease
of reference the Defendants will be referred to as the "Simple
Simon's Defendants.")

The standard of Fed.R.Civ.P. 56

Motion for Summary Judgment

Summary Jjudgment pursuant to Fed.R.Civ.P. 56 is

i,
L'VCI\L_T

79934
D _

Richard M. Lawrence, Cou rtClerk S



appropriate where "there is no genuine issue as to any material
fact and that the moving party is entitled to judgment as a matter

of law." C(Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986);

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 250 (1986); Windon

Third ©0il & Gas v, FDIC, 805 F.2d 342 (10th Cir. 1986Y. In

Celotex, 477 U.S. at 317 (1986), it is stated:

'y
"The plain language of Rule 56 (c) mandates the .
entry of summary judgment, after adequate time
for discovery and upon motion, against a party
who fails to make a showing sufficient to es-
tablish the existence of an element essential
to that party's case, and on which that party
will bear the burden of proof at trial."

To survive a motion for summary judgment, nonmovant "must establish
that there is a genuine issue of material facts..." Nonmovant
"must do more than simply show that there is some metaphysical

doubt as to the material facts." Matsushita v. Zenith, 475 U.sS,.

574, 585 (1986). The evidence and inferences therefrom must be
viewed in a light most favorable to the nonmoving party. Conaway
v. Smith, 853 F.2d 789, 792 n. 4 (10th Cir, 1988). Unless the
Defendants can demonstrate their entitlement beyond a reasonable

doubt, summary judgment must be denied. Norton v. Liddel, 620 F.2d

1375, 1381 (10th Cir. 1980).

A recent Tenth Circuit Court of Appeals decision in Committee

for the First Amendment v. Campbell, 962 F.2d 1517 (10th CcCir.

1992), concerning summary judgment states:

"Summary judgment is appropriate if 'there is
no genuine issue as to any material fact and
- + . the moving party is entitled to a

judgment as a matter of law.' . . . Factual
disputes about immaterial matters are
irrelevant to a summary judgment




determination. . . We view the evidence in a
light most favorable to the nonmovant;
however, it is not enough that the nonmovant's
evidence be 'merely colorable' or anything
short of ‘'significantly probative.' . . .

"A movant is not required to provide evidence
negating an opponent's claim. . . . Rather,
the burden is on the nonmovant, who 'must
present affirmative evidence in order to
defeat a properly supported motion for summary
judgment.™ . . . After the nongovant has had a
full opportunity to conduct iscovery, this.
Burden falls on the nonmovant even though the
evidence probably is in possession of the
movant. (citations omitted). [Id at 1521.n

Undisputed Material Facts

The undisputed material facts that are reflected in the record
are as follows:

1. Kim King, an employee of Simple Simon's Pizza of‘Turley
on July 2, 1990, sued Phillip H. Ryan and Ryan Realty Company,
d/b/a Simple Simon's Pizza of Turley, an Oklahoma corporation, in
the District Court of Tulsa Ccunty, Oklahoma, Cause No. CJ-90-3149,
for claims of alleged intentional tort and wrongful discharge.
(Deft. Ex. 4). Ryan Realty Company was the general manager of the
Simple Simon's restaurant, the sole asset of the Pizza Trust, and
as general manager Ryan and Ryan Realty had operational authority
over Simple Simon's restaurant. (P1ff. Ex. 1).

Pizza Trust No. 1, an Irrevocable Trust d/b/a Simple
Simon's Pizza of Turley, was added as a defendant to the Amended
Petition filed by Kim King on March 27, 1992, in said Oklahoma
state court action. The Simple Simon's restaurant is the sole

asset of Pizza Trust No. 1. (Pizza Trust No. 1 Ex. 1).

e



2. The comprehensive general liability policy issued to
Pizza Trust contains exclusions which excluded the claim asserted
by Kim King (St. Paul Complaint, 1 11, attached as Pizza Trust No.
1 Ex. 2).

3. The Plaintiff, St. Paul Fire and Marine Insurance Company
("St. Paul"), first received notice of the King lawsuit on July 12,

LS
1990. o

4. On‘July 12, 1990, sSt. Paul's claims managei, William R.
Tabor, gquestions "job-related ihjuries part of WC? (Workers
Compensation) Have Ron Wood (attorney) handle the def. Is this a
cov. loss? Employer's 1liab. excl. handle under R of Rs
(Reservation of Rights Agreement)."

5. On July 13, 1990, St. Paul litigation referral form sets
forth that "is coverage in order. No."? The referral form
instructed attorney Wood to "defend under reservation of rights."

6. On July 16, 1990, St. Paul writes letter to Pizza Trust
acknowledging Summons and Complaint, assigning defense to Ron Wood
and advising that punitive damages are covered "only if vicariously
incurred."

7. On July 16, 1990, St. Paul sends its printed form
Reservation of Rights Agreement to Pizza Trust, which provides as
follows:

"The Company may investigate the cause and circumstances

under which an accident or 1loss is stated to have

occurred at or near 6206 North Peoria, Tulsa in the State
of Oklahoma on or about the 25th day of May, 1990, and




may determine by investigation, independent
appraisal or other means the damages resulting
therefrom, and may investigate all matters
relating thereto affecting its rights,
directly or indirectly, present or remote,
under its policy of insurance No. RR06603270
issued to Pizza Trust #1 dba Simple Simons
Pizza c/o Ryan Realty of 6117 S. Mingo "“G",
Tulsa, Oklahoma, and may at its sole election
prepare for defense and actually defend any
Suit or Action arising out of said accident or
loss, : .

all without prejudice to the Company, without admiésion

of liability for claim or 1loss, and specificaily

reserving all claims and defenses under its policy."

S?ﬁ??rvation of Rights Agreement attached as Exhibit

The Reservation of Rights printed form was accompanied by
a letter advising that the agreement was necessary for S5t. Paul to
proceed with handling of the claim against Ryan and Ryan Realty in
light of the questions of coverage. The Reservation of Rights
Agreement was signed by Ryan after he was advised during a
telephone conversation with Ken Custer that St. Paul was obtaining
a coverage opinion. (Pizza Trust No. 1 Ex. 7, and St. Paul Ex.
12).

8. On July 18, 1990, St. Paul's attorney, Phil Richards,
rendered an opinion that there was no coverage extended in
reference to the Kim King claims by reason of insurance policy
exclusions. (Pizza Trust No. 1 Ex. 3, and St. Paul Ex. 12).

9. On July 17, 1990, St. Paul decides that Ron Wood will
defend by filing a motion to dismiss.

10. On July 20, 1990, Ryan Realty, only, executed the
Reservation of Rights Agreement. (Pizza Trust No. 1“Ex. 7). Ryan

Realty was, according to the testimony of Phillip Ryan,

5 -




contractually authorized and obligated to conduct and operate the
business of Pizza Trust. (St. Paul Ex. 1).

11. On August 31, 1990, St. Paul denied coverage for
exclusions and requested Pizza Trust to hire Ron Woods to continue
the defense of the Kim King lawsuit or to hire another lawyer of
its choice.

12. On August 51, 1990, and again gh September 27, .1990, St.
Paul adviséd'Ryan and Ryan Realty that no coverage waé afforded for
the claims in the King lawsuit, and requested that other
arrangements be made by Ryan Realty for the defense of the King
case. In July 1991, eleven months after denying coverage, St. Paul
is still trying to decide whether to withdraw its defense. The
record reveals that, although requested, Ryan and Ryan Realty did
not come forth with substitute counsel. (Pizza Trust Ex. 10 and
St. Paul Ex. 12).

13. On September 24, 1991, thirteen months after denying
coverage, St. Paul withdrew its defense and on September 30, 1991,
ceased paying Ron Wood's attorney fees.

14. On October 14, 1992, approximateiy six months after Pizza
Trust No. 1 had been added as a defendant to the Kim King Oklahoma
state court case, the Oklahoma state court entered an order
sustaining the Defendants' motion for summary judgment and judgment
against the claims of the Plaintiff, Kim King. (St. Paul Ex. 20).
Legal Analysis_and Conclusion

The Simple Simon's Defendants concede that the-claims in the

Kim King Oklahoma state court lawsuit are not covered by the st.




Paul insurance policy. However, they assert that they are entitled
to coverage for these claims under theories of waiver and estoppel,

The facts not in dispute establish that St. Paul gave notice
to Ryan and Ryan Realty that a coverage question existed, and that
Phillip H. Ryan on behalf of Ryan Realty and the insured executed
a Reservation of Rights Agreement prior to st. Paul undertaking the
defense. gpelmonth iater, on August 31, §990, St. Paul advised the
Simple Simon;s Derfendants in writing that coverage wa; not afforded
for the King lawsuit under the St. Paul insurance policy. 1In the
no coverage notice St. Paul requested the Simple Simon's Defendants
to make arrangements to employ a lawyer to assume defense of the
King lawsuit. St. Paul's continuation in the defense through its
lawyer was simple as an accommodation to the Simple Simon
defendants because they did not come forward and make arrangements
for their own defense. The record does not reflect the Simple
Simon's Defendants experienced prejudice as a result of this
gratuitous accommodation on the part of St. Paul. Once it was
determined after a reasonable investigation that coverage was not
afforded Ryan and Ryan Realty regarding claime in the King lawsuit,
St. Paul was entitled to withdraw from the defense as it was not

contractually obligated to continue the defense. U.S. Fidelity &

Guaranty Co. v. Briscoe, 239 P.2d 754, 758 (Okl. 1951), and

Massachusetts Bay Ins. Co. v. Gorden, 708 F.Supp. 1232, 1234 (W.D.

Okl. 1989).
It was only after St. Paul advised Ryan and Ryan Realty in

September 1991, that it would no longer provide a defense that the

L



Simple Simon's Defendants had their own counsel take over the
defense.

Under Oklahoma law circumstances can exist that can estop. an
insurance carrier from denying its policy provides coverage for the
risk when "the insured has been led honestly to believe" that the
risk was covered by the policy as a result of..conduct of the
insurer. gyawn V. Aﬁnesle ,.936 F.2d 1185, 1110 (10th Cir. 1991);

-

Gay & Taylor, Inc. v. St. Paul Fire § Marine Ins. Co., 550 F.Supp.

710, 714, 715 (W.D. Okl. 1981); and Security Ins. Co. of New Haven

V. Greer, 437 P.2d 243, 245, 246 (Okl. 1968).
However, estoppel can be avoided if the insured gives a timely
notice that a question of coverage exists and proceeds under a

proper reservation of rights. Tri-State Casualty Ins. Co. v,

McDuff, 134 P.2d 342, 343 (Okl. 1943), and Continental Casuyalty Co.

¥v. Lolley, 140 P.2d 1014, 1016 (Okl. 1943). Also see, Appleman,

Insurance Law and Practice, Vol. 16C, §9377, pp. 623, 628, 629

(West, 1981), and Leggett v. Home Indemnity Co., 461 F.2d 257, 260

(10th cir. 1972).

Next, the Simple Simon's Defendants assert +that the
Reservation of Rights Agreement was not executed by the Pizza Trust
No. 1. The record reflects at the time St. Paul assumed defense of
the King lawsuit in the Oklahoma state court on July 30, 1990,
neither the trust nor the Trustee were parties defendant. It was
not until March of 1992, six months after the Simple Simon's
Defendants concede that St. Paul had withdrawn from the defense of

the King case, that the Trust was first joined as a party in the

8
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King case.

Ryan and Ryan Realty acted as business manager on behalf of
the Pizza Trust No. 1. Thus, Ryan Realty's signature on the
Reservation of Rights Agreement would likewise have been on behalf
of Pizza Trust No. 1 and the Trustee. In any event, St. Paul had
denied coverage and actually ceased any representation of the
insured inﬂthe KingAlawsuit six months before the Pizza .Trust No.
1 was joinea as a Defendant in the King lawsuit. Aﬁotice to the
trust manager is clearly notice to the Trust and its Trustee. A,

A. Murphy, Inc. v. Banfield, 363 P.2d 942, 946 (Okl. 1961).

Further, the facts herein do not support the concept of waiver,
i.e. the voluntary relinquishment of a known right. Barber v, Page,
390 U.S. 719, 725, 88 S.Ct. 1318, 1322, 20 L.Ed.2d 255; Dalton V.

LeBlanc, 350 F.2d 95, 98-99 (10th Cir. 1965); Midwest Maintenance

& Const. Co. v. Vela, 621 F.2d 1046 (10th Cir. 1980); Crowell v.

Thoreau Center, Partnership, Okl., 631 P.2d 751, 752 (Okl. 1981).

For the above-stated reasons, the Court concludes the

undisputed facts do not support that St. Paul either waived its
right to assert no coverage or is estopped to assert no coverage of
the Simple Simon's Defendants under St. Paul'; policy of insurance
No. RR06603270 regarding the claims in the Kim King Oklahoma state
court case. St. Paul is not obligated to defend the Simple Simon's
Defendants or pay any judgment awarded against the Simple Simon's
Defendants as a result of said Kim XKing Oklahoma state court case.
Thus, St. Paul's motion for summary Jjudgment-: pursuant to

Fed.R.Civ.P. 56 1is hereby SUSTAINED, and the Simple Simon's




Defendants like motion is hereby OVERRULED. A separate Jjudgment

reflecting the Court's order herein shall be filed contemporaneous

herewith.

DATED this {é day of August,

==
THOMAS R. BRETT )
UNITED STATES DISTRICT JUDGE

&,

~
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA F I L E

AUG 1 0 1953/

Richard M. Lawrence, Co C!e?!i&
us. D}§TRICT COURT

/

ST. PAUL FIRE AND MARINE
INSURANCE COMPANY, a Minnesota
corporation,

Plaintiff,

No. 92-C-379-R
LY

vs.

RYAN REALTY COMPANY d/b/a
SIMPLE SIMON'S PIZZA OF TURLEY,
an Oklahoma corporation; PIZZA
TRUST NO. 1, an Irrevocable
Trust created under the laws of
the State of Oklahoma d/b/a
SIMPLE SIMON'S PIZZA; CHARLOTTE
M. RYAN, as Trustee of Pizza
Trust No. 1; PHILLIP H. RYAN,
an individual; and KIM KING,

an individual,

Defendants.

T Mt Tkt st Vsl Nt Vst Nt Vgl Vs Nigsl Vg Vst N Vst mat? sl Vot Wnat Snaa® Smest?

JUDGMENT

In keeping with the Court's Order entered this date sustaining
the motion for summary judgment of the Plaintiff against the
Defendants, Judgment is hereby entered in favor of St. Paul Fire
and Marine Insurance Company against the Defendants, Ryan Realty
Company d/b/a Simple Simon's Pizza of Turley, an Oklahoma
corporation; Pizza Trust No. 1, an Irrevocable Trust created under
the laws of the State of Oklahoma d/b/a Simple Simon's Pizza,
Charlotte M. Ryan, as Trustee of Pizza Trust No. 1, Phillip H.
Ryan, an individual, and Kim King, an individual. The Court hereby
declares that the St. Paul Fire and Marine Insurance Company is not

obligated to provide a defense to the Defendants or pay any

prospective judgment in the case of Kim King, Plaintiff vs. Phillip
H. Ryan, an_individual, Ryan Realty Company, d/b/a Simple Simon's




Pizza of Turley, an Oklahoma_corporation, and Pizza Trust No. 1,

Irrevocable Trust d/b/a Simple Simon's Pizza of Turley, in the

District Court in and for Tulsa County, State of Oklahoma, Case No.

CJ-90-3149, under St. Paul's insurance policy No. RR06603270.

Costs are hereby assessed against the Defendants if timely applied

for pursuant to Local Rule 6, and each party is to pay their own
LY

respective attorney's 5225. .

»

DATED this _ /2’ Jay of August, 1993.

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE




ENTERED ON DOCKET

DATE AUG 11 1993

IN THE UNITED STATES DISTRICT COURT FOR gﬂz AUg 10 199 3
NORTHERN DISTRICT OF OKLAHOMA a-’d

TRICT URT
084
ANTHONY HARRIS, et al,, )
)
Plaintiffs, ) Nos.¢
. - ) .
vs. ) as consodlidated
) -
RON CHAMPION, et al., )
' ' )
Defendants. )
JUDGMENT
- In accordance with Findings of Fact, Conclusions of Law, and Order entered

simultaneously herein the Court enters Judgment denying Petitioner Anthony Harris’
Petition for Habeas Corpus. Costs are to be borne by each party. Attorneys fees are subject

to the Court’s Orders herein.

IT IS SO ORDERED this 72% of August, 1993.

— /ﬁ}%ﬁ/j‘

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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DATEA_LLGJL]SEJ

IN THE UNITED STATES DISTRICT COURT FOR THE
- NORTHERN DISTRICT OF OKLAHOMA

ANTHONY HARRIS, et al., ) ,
) -
Plaintiffs, )
) s
vs. ) as consolidated
\ ) “QR-C 165 -
' RON CHAMPION, et al., ) & qp? 5
Defendants. ) ) .
FINDINGS OF FACT ‘A6 10 1993
CONCLUSIONS OF LAW
AND ORDER AS TO Pichard M. Lawrence, Court Clert:
DOYLE KENT KING WS BISTRICT couer

This matter came on for hearing on June 29, 1993, before the Honorable Thomas
R. Brett for the purpose of conducting the individual hearing prescribed by the Findings of
Fact, Conclusions of Law and Order filed by the three-judge panel in this action on May
6, 1993. The Petitioner was represented by counsel as were the defendants at the hearing.
After carefully considering the pleadings, the testimony, the documentary and other
evidence, as well as the briefs and arguments presented by counsel for the parties, and
being fully advised in the premises, the Court enters the following Findings of Fact and
Conclusions of Law.

1. The Court adopts the 18 Findings of Fact entered herein by the Three-Judge
Panel on May 6, 1993. |

2. Petitioner was convicted in the district court of Kay Couﬁty, Oklahoma of:

Escape from a penal institution, after a former conviction; and,



Assault and battery with intent to commit a felony, after a former conviction.
3. Both convictions occurred at a single jury trial.
4. Petitioner received a sentence of 25 years on each charge, enhancement
imposed puréuant to 21 O.S. §51. The enhancement was based upon Petitioner’s two prior
rape convictions.

5. The concurrent sentences were imposéd July 22, 198S; however, his

-

judgments and sc;_ntences wete filed on August 5, 1985.
6. Petitioner timely announced his -intention to appeal his conviction.
7. Petitioner’s appellate brief was filed September 26, 1986.
8. Appellee’s brief was filed on October 22, 1986 by the Attorney General
(hereafter "AG").
9. On July 22, 1992, Petitioner filed his petition in this court pursuant to 28

U.5.C. §2254 alleging appellate delay.

10.  OnApril 23, 1993, the Oklahoma Court of Criminal Appeals (OCCA) affirmed -

the conviction by summary opinion. No timely request for rehearing was filed on
petitioner’s behalf so the affirmance is final.

11.  The summary affirmance by OCCA in petitioner’s case came two weeks after
a hearing by the three-judge panel on April 9, 1993, which addressed delay by the OCCA
generally, and specifically addressed the petitioner’s case as an example.

12.  The number of months from the date Mr. King received his sentence (August
5, 1985) to the described event is stated below after having been rounded to the last full

month:

(a) to the filing of his Appellant’s brief by OIDS - 14 months;




(b}  to the filing of the Appellee’s brief by the AG - 15 months
(c)  to the filing of the Summary Opinion by OCCA - 93 months.

13.  As stated in the Three-Judge Panel’s Conclusion of Law #14, in Oklahoma

there are four levels of the state appellate process in a direct appeal criminal case:

(a)  Docketing the appeal, to be done within 6 months

(b)  Filing of the Appellant’s brief, to be done w1thm 60 days

(c) Filing of the Appellee’s brief, to be done within 60 days

(d)  Decision by the Oklahomé Court of Criminal Appeals (OCCA).
The Three-Judge Panel concluded that a six-month period for transcript and record
preparation with one 60 day extension, 60 days for filing of an appellant brief with one
60 day extension, and 60 days for the filing of an appellee brief with one 60 day extension,
totalling sixteen months, would satisfy constitutional concerns. Such total should be
deducted from 12(b) above; therefore, in this case no inordinate delay is evident prior to
the appeal being at issue. Any inordinate delay herein is ascribed to OCCA.

14.  Petitioner did not begin to serve his escape and assault and battery
convictions until January 24, 1992, as he was serving a prior felony conviction for robbery
with a firearm and grand larceny, after former conviction of a felony. Petitioner was
incarcerated awaiting trial on the robbery charge at the time of his escape.

15. For purposes of these findings only, conceding all good time credits,
Petitioner would have to serve in excess of six years regarding his escape and assault and
battery convictions before being considered eligible for release.

16.  To the extent that these Findings of Fact constitute Conch;:v,ions of Law, they




should be so considered.
CONCLUSIONS OF LAW
1. The Court adopts the 33 Conclusions of Law entered herein by the Three-

Judge Panel on May 6, 1993.

2. The Tenth Circuit Court of Appeals remanded Harris v. Champion, .938 F.2d
1063, 1071 (10th Cir. 1991) to the District Court ordefing it to Con(‘i;lct a full hearing into
possiiale syste;;ﬁéldelays of the Oklahdma Appellate Public Defender’s Office (now OIDS)
in preparing and filing appellate briefs for their clients. Inquiry was also to take place as
to whether an inmate’s constitutional rights were violated by the delay in the filing of
appellate briefs by OIDS. Delays by the AG or OCCA are also subject to review. (See
Tenth Circuit Order of April 22, 1993, at 6-7).

3. In Delancy v. Caldwell, 741 F.2d 1246, 1248 (10th Cir. 1984), the Court

adopted a; four-part balancing test from Barker v. Wingo, 407 U.S. 514 (1972), a case
involving denial of a speedy trial. The factors to be balanced are as follows: (1) length
of delay, (2) reasons for delay, (3) defendant’s assertion of his right, and (4) prejudice to
the defendant. Barker v. Wingo, at 530. In turn, the fourth DeLancy element of prejudice
was detailed in three factors of (1) prevention of oppressive incarceration pending appeal,
(2) minimization of anxiety and concern of those convicted awaiting the outcome of their
appeals and (3) limitation of the possibility that a convicted person’s grounds for appeal,
and his or her defenses in case of reversal or retrial, might be denied. Barker specifically
points out that no single one of the four factors necessarily indicates a finding of a

deprivation of a speedy trial but may be considered with other relevant circumstances.

Tl



When applying the Barker and Delancy analysis to habeas cases it is important to be

mindful of two distinguishing factors: Barker concerned speedy trial, not an appeal after
conviction and DeLancy involved a §1983 claim, not a habeas corpus action.

4. The reason for OCCA’s delay presented to the Court is that three judges, a
majority, could not agree on an opinion as a result of conflicts between the judges as to
wording in the proposed opinion, and that ultimately agreement was reached after a
change in court l;ersonnel. The Court concludes that none of the delaydrnay be attributed
to the petitioner.

5. Uncontroverted evidence has been presented that petitioner made frequent
written inquiries as to the status of his appeal, and raised the issue of appellate delay in
this action.

6. The fourth factor, prejudice to the petitioner, is keenly contested by the
parties. Petitioner has testified to his anxiety and concern during his lengthy appeal.

7. In response, the defendant Wardens first point to the panel's statement in its
May 6, 1993 Order:

18.  Further, the panel agrees with the rationale of
the Second Circuit that in instances where an appellate
decision affirming the conviction has already been rendered,
habeas corpus relief based solely on previous inordinate delay
is not available. Muwwakkil v. Hoke, 968 F.2d 284 (2nd Cir.
1992), cert. denied, 113 S.Ct. 664 (1992) (appellate delay
found did not warrant habeas corpus relief because the appeal
was affirmed). The panel concludes the same would follow

where an appellate decision was rendered reversing with
prejudice to retrial. '

(Order at 23) ..

8. Since the petitioner’s conviction was affirmed, even after seventy-eight

5 .
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months, defendant wardens contend no relief is available.
9. Petitioner also asks the Court to consider the manner of affirmance,

Petitioners as a group have previously challenged OCCA’s summary opinion format before

-

the Tenth Circuit Court of Appeals. That court stated:

Summary procedures and opinions are not inherently
bad, and their use may assist a court in reducing its backlog.
While we understand petitioners’ desird~to be assured that
OCCA will continue to-give adequate consideration to, the -
merits of each case, we note that a summary opinion only
indicates that less time has been spent writing a decision, not
that less time has been spent reviewing the merits and
reaching that decision. Any constitutional error in the state
court proceedings can be reviewed on habeas corpus pursuant
to the standards set forth in 28 U.S.C. §2254(d). See Sumner
v. Mata, 449 U.S. 539 (1981).

(April 22, 1993, Order at 10).

10.  The Court concludes that summary opinions by OCCA are not constitutionally
infirm.

11.  Petitioner further contends that Delfrate v. State, 732 P.2d 900 (Ok. Cr.

1987} prohibited the enhancement of a sentence for an escape conviction under 21 O.S.
§51. However, this Court finds that Hughes v. State, 815 P.2d 182 (Ok. Cr. 1991),
clarified Oklahoma law, and held enhancement to be proper when the enhancement is not

based upon the conviction being served at the time of escape. Hughes is implicit in OCCA’s

affirmance.

12.  Plaintiff began serving his sentence on the escape and assault and battery
AFC convictions January 24, 1992, by which time Plaintiffs direct appeal should
reasonably have been concluded. Prior to January 24, 1992, the plaintiff was serving an

unrelated armed robbery conviction.




13.  The Court concludes inordinate delay attributable to OCCA is evident herein.

14. However, under the facts herein, Petitioner has presented no showing of
prejudice entitling him to any relief because until January, 1992, Petitioner was serving an
armed robbery sentence and the subsequent escape and assault and battery sentence, which
Petitioner began to serve in January, 1992, had reached no available early releas;e date by
the time of OCCA’s decision. aN .

15. —'I;'o“the extent these Conclusions of Law constitute Findings of Fact, they
should be so considered.

It is the Order of the Court that the petition for habeas corpus relief is hereby
denied. A separate Judgment, in conformance with these Findings of Fact, Conclusions of
Law, and Order, will be simultaneously entered herein.

IT IS SO ORDERED this z day of August, 1993,

‘«'{/‘)

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR THE %14, , "~ © 1993 5
NORTHERN DISTRICT OF OKLAHOMA W0k LIS 8

ANTHONY HARRIS, et al.,

Plaintiffs, .
' N 90-C-475-B, etc.
as consdlidated

qr(- 1655

VS.
RON CHAMPION, et al,,

Defendants.

R e T W N N )

JUDGMENT

o~ In accordance with Findings of Fact, Conclusions of Law, and Order entered
simultaneously herein the Court enters Judgment denying Petitioner Doyle Kent King’s
Petition for Habeas Corpus. Costs are to be borne by each party. Attorneys fees are subject

to the Court’s Orders herein.

IT IS SO ORDERED this ?jiay of August, 1993.

W ok F, S~

THOMAS R. BRETT ~ S
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

ANTHONY HARRIS, et al., ) .
) ey
Plaintiffs, )
)
Vs. )
)
RON CHAMPION, et al., ) . as consolidated
S ) ) -
Defendants. ) _
FINDINGS OF FACT AC 10 1993
CONCLUSIONS OF LAW
AND ORDER AS TO richard M. "gwrence, Court Clari;
ANTHONY HARRIS g MIETRICT AT

This matter came on for hearing on June 29, 1993, before the Honorable Thomas
R. Brett for the purpose of conducting the individual hearing prescribed by the three-judge
panel’s Findings of Fact, Conclusions of Law and Order entered on May 6, 1993. The
Petitioner was represented by counsel as were the defendants at the hearing. After
carefully considering the pleadings, the testimony, the documentary and other evidence,
as well as the briefs and arguments presented by counsel for the parties, and being fully
advised in the premises, the Court enters the following Findings of Fact and Conclusions
of Law:

1. The Court adopts the 18 Findings of Fact entered herein by the Three-Judge
Panel on May 6, 1993.

2. Petitioner is attacking consecutive sentences from th; district court of

Washington County, Okiahoma, to-wit:




Forcible Sodomy; and,
Assault and Battery with a Dangerous Weapon.
3. Both convictions occurred at a single jury trial.
4. Petitioner received a sentence of 15 years on the forcible sodomy conviction

and a consecutive sentence of 5 years on the assault and battery with a dangerous weapon

conviction, for a total of 20 years. ~ .
5. 'I:_hE.!‘ scntences were imposed on September 29, 1988.
6. Petitioner timely announced his intention to appeal his conviction.
7. Through no fault of petitioner, his appeal was not timely initiated. On May

11, 1989, petitioner applied for leave to file an appeal out of time.

8. On May 18, 1989, the Oklahoma Court of Criminal Appeals ("OCCA") granted
petitioner an appeal out of time.

9. The petition in error was filed November 20, 1989, by the Oklahoma Indigent
Defense System (hereafter "OIDS") in its capacity as appellate counsel for petitioner.

10.  On May 22, 1990, petitioner filed his petition pursuant to 28 U.S.C. §2254
in this court alleging appellate delay.

11.  Mr. Harris’ appellate brief was filed April 30, 1992 by OIDS.

12. Appellee’s brief was filed on July 1, 1992, by the Attorney General (hereafter
"AG").

13. On June 3, 1993, OCCA filed a "Summary Opinion" affirming both of
petitioner’s convictions.

14.  On June 23, 1993, OIDS and petitioner simultaneously rériuested rehearings

of the "Summary Opinion", which have now been denied.
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15. The number of months from the date Mr. Harris received his sentence
(September 29, 1988) to the described event is stated below after having been rounded to
the last full month:

(a)  to the filing of his Appellant’s brief by OIDS - 42 months;
(b)  to the filing of the Appellee’s brief by the AG - 44 months;
(_c) to the filing of the Summary Opirlion by OCC};\ - 55 months.

16. As ;tated_ in the Three-Judge Panel's Conclusion of Law #14, in Oklahoma

there are four levels of the state appellate prdcess in a direct appeal criminal case:

(1)  Docketing the appeal, to be done within 6 months

(2)  Filing of the Appellant’s brief, to be done within 60 days

(3)  Filing of the Appellee’s brief, to be done within 60 days

(4)  Decision by the Oklahoma Court of Criminal Appeals (OCCA).
The Three-Judge Panel concluded that a six-month period for transcript and record
preparation with one 60 day extension, 60 days for filing of an appellant brief with one
60 day extension, and 60 days for the filing of an appellee brief with one 60 day extension,
totalling sixteen months, would satisfy constitutional concemns. Such total should be
deducted from 15(b) above, 44 months, resulting in a 28 month delay before becoming at
issue.

17.  On petitioner’s sentence of 15 years, plus 5 years consecutive sentence, he
could be paroled after a total of six years in custody if he earned all of the "good time"
available to him.

18.  Petitioner testified that during confinement he necessarily and reasonably

-



devoted so much time to his legal endeavors that he was unable to involve himself in work
programs that would have allowed him to earn the maximum amount of "good time"
available through such programs. He argues that he has thus been deprived of the
opportunity to be released from the custody of the Department of Corrections ("DOC") at
a time earlier than if he had not engaged in such legal endeavors. He contends that as a
result of his lggal endeavors, he lost the opportunity to earn approximately six years of
"good time." - | )

19.  The prison law library records feﬂect that from October 22, 1988, to June
'93, the Petitioner spent four hundred and six hours in the law library which is
approximately fifty-one days of eight hour duration.

20.  The Court had before it and examined the pro se pleadings filed by Petitioner
from October 1988 to present.

21. The evidence was uncontroverted that if a prisoner had Court-imposed
deadlines in his pro se legal matters, the prisoner could be excused from work without
being penalized and arrangements would be made for the prisoner to have access to the
law library. Petitioner never made any such request. The Court concludes Petitioner
effectively had no appointed counsel for his appeal until January ’92, so he felt compelled
to represent himself. Petitioner lacked the training and experience to do so effectively.

22. The evidence was uncontroverted thaf Petitioner was able-bodied and was
not physically prohibited from working while incarcerated.

23.  The evidence was uncontroverted that Petitioner also spent time pursuing

other inmates’ legal matters in an informal paralegal role, rather than his own.

-::!:.i:



24.  The evidence before the Court revealed that when Petitioner had a work
assignment in the institution that he failed to show up for work, causing him to lose the
job, and thus good time credits.

25.  Theevidence revealed that Petitioner was recently offered a job at his present
institution in April or May, 1993, but refused it.

26. Testimony was presented that the hours for holdil;g down a job at an
institution and pursumg pro se .legél matters are not exclusive of each other at the
institutions where Petitioner was.incarcerated. Plaintiff could, as do other inmates, do
prison work and during non work hours such as evenings work in the law library.

27. 1t is not reasonable to find plaintiff spent all of his work time the past
approximately three years, from September 88 to January '92, doing legal work on his
case.

28.  David Booth, counsel for Petitioner in this case was appointed to represent
the Petitioner on January 2, 1992, so for the past one and a half years plaintiff has had
effective counsel.

29.  To the extent that these Findings of Fact constitute Conclusions of Law, they

should be so considered.

CONCLUSIONS OF LAW

1. The Court adopts the 33 Conclusions of Law entered herein by the Three-
Judge Panel on May 6, 1993.

2. In Harris v. Champion, 938 F.2d 1063, 1071 (10th Cir. 1991), the Tenth




Circuit Court of Appeals remanded this case to the District Court ordering it to conduct a
full hearing into possible systemic delays of the Oklahoma Appellate Public Defender’s
Office (now OIDS) in preparing and filing appellate briefs for their clients. Inquiry was
also to take place as to whether an inmate’s constitutional rights to a speedy appeal were
violated by the delay in the filing of appellate briefs by OIDS.

3. In DeLancz v. Caldwell, 741 F.2d 1246 ;1248 (10th Cir. 1984), the Court

-

adopted a four-part balancing test from Barker v. Wingo, 407 U.S. 514 (1972), a case

mvolvmg denial of a speedy trial.. The factors to be balanced are as follows: (1) length
of delay, (2) reasons for delay, (3) defendant’s assertion of his right and (4) prejudice to
the defendant. Barker v. Wingo, at 530. In turn, the fourth DeLancy element of prejudice
was detailed in three factors of (1) prevention of oppressive incarceration pending appeal,
(2) minimization of anxiety and concern of those convicted awaiting the outcome of their
appeals and (3) limitation of the possibility that a convicted person’s grounds for appeal,
and his or her defenses in case of reversal or retrial, might be denied. Barker specifically
points out that no single one of the four factors necessarily iﬁdicates a finding of a
deprivation of a speedy trial but may be considered with other relevant circumstances.

When applying the Barker and DeLancy analysis to habeas cases it is important to be

mindful of two distinguishing factors: Barker concerned speedy trial, not an appeal after
conviction and DeLancy involved a §1983 claim, not a habeas corpus action.

4. In accordance with Harrjs and under the guidelines of DeLancy a hearing was

held to determine if Petitioner’s constitutional rights were violated by the failure of OIDS

to timely perfect his appeal.




5. While Petitioner had a delay in the processing of his direct appeal prior to
the appointment of OIDS, the time from the entry of judgment and sentence until the order
granting an appeal out of time, while not attributable to the Petitioner, is equally not
attributable to OIDS and its systemic delay problem which is the center of inquiry of this
case on remand.

6. I_?etitionex’s appeal was filed two years an® three montl;s past its original due
date which cor-xséitutes a delay sufficient to trigger inquiry into the 6eLancy balancing
factors. The total length of delay is set out iﬁ paragraph 15, supra.

7. The cause of the delay is the élleged understaffing and underfunding of OIDS,
the second DeLancy inquiry.

8. Petitioner has asserted his right to an appeal, a third DeLancy factor to be
considered. |

9. Petitioner carries the burden to show that he has suffered prejudice from the
delay of his appeal.

10.  Plaintiff's basic contention has been throughout that he is not guilty because
it was simply his word against that of the victim. The record evidence was adequate to
support the affirmance.

11.  Petitioner has failed to sustain his burden to show prejudice in that he did
not provide any evidence that he could not pursue his legal matters and work at the same
time while incarcerated. Accordingly, petitioner has not demonstrated, by a preponderance
of the evidence, prejudice either to his appealA or to himself personally.

12, Since January 2, 1992, Petitioner had appointed counsel and was not entitled




under the law to proceed both pro se and with counsel. Church v, Sullivan, 942 F.2d 1501
(10th Cir. 1991).

13.  Petitioner has failed to carry his burden to show that the delay of his appeal
required him to devote all of his available time proceeding in his cases pro se and thereby
deny him opportunity to work and earn good time credits. Petitioner could and should

have made himself available for "good time" activitits as well as conduct law library

P

activity at other available times.
14.  Petitioner’s appeal has been affirmed and therefore, habeas corpus relief is
not available because Petitioner is and has been incarcerated under a lawful conviction.

Muwwakkil v. Hoke, 968 F.2d 284 (2nd Cir. 1992), cert. denied, 113 S.Ct. 664 (1992).

15.  From the date of Petitioner’s convictions until the date of the appellate court
affirmance is a total of four years and ten months. Even if Petitioner had earned all
available "good time" credits, the earliest Petitioner could have been released from
confinement is six years from the date of conviction. Thus, Petitioner experienced no
prejudice from the delay herein.

16.  To the extent that these Conclusions of Law constitute Findings of Fact, they
should be so considered.

It is the Order of the Court that the petition for habeas corpus relief is hereby
denied. A separate Judgment, in conformance with these Findings of Fact, Conciusions of

Law, and Order, will be simultaneously entered herein.

IT IS SO ORDERED this z ~day of August, 1993. -

Lo




THOMAS R. BRETT hl
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRIcT covrt 7' [ I, F )
FOR THE NORTHERN DISTRICT OF OKLAHOMA

AUG 10 1993

Richard M. Lawrence, Clerk
Y. 5. BISTRICT COURT
R7TTHERN DISTRICT COF OKLAHOMA

NEIL HUNSBERGER, LARRY B.
POPE, EUNICE P. REEDER,
JOHN W. FLORO,

Plaintiffs,
v. Case No. 91-C-858-E

LOWRANCE ELECTRONICS, INC.,

Nt Nt e St Vo Vet sl Vo Wit N Vst

Defendant.

ORD F _DISMISS k.| D

This matter comes before the Court on the Joint Stipulation
of Dismissal with Prejudice by the parties. The parties represent
to the Court they have entered into an agreement for Order of
Dismissal in this matter.

IT IS THEREFORE ORDERED that Plaintiffs' Neil Hunsberger,
Larry B. Pope, Eunice P. Reeder and John W. Floro claims and this
matter are dismissed with prejudice. Each party shall bear their

own attorney's fees and costs.

8/ JAMES O, ELUSON

JUDGE JAMES 0. ELLISON
UNITED STATES DISTRICT JUDGE
FOR THE NORTHERN DISTRICT OF
OKLAHOMA
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IN THE UNITED STATES DISTRICT COURT I L E D
FOR THE NORTHERN DISTRICT OF OKLAHOMA .

—

AUG 1 0 1993
SUPERIOR HARD'SURFACING CO-, INC., ) Richard h’!. Lawrence. clark
i . 5. BISTRICT COURT
an Oklahoma corporation, ; B THERN DISTRICT OF OKLAHOMA
Plaintiff, )
)
VSs. ) Case No. 92-C-1132E
)
EL PASO REFINING, INC., )
a Delaware corporation, )
)
Defendant. )

JUDGMENT
Following the Court’s granting of Plaintiff’s Motion for Summary Judgment
during Pre-Trial Conference held July 26, 1993, Judgment is granted Superior Hard-Surfacing
Co., Inc. against El Paso Refining, Inc. in the amount of $55,183.57, together with interest at

the rate specified in Vernon’s Ann. Civ. St., art. 5069-1.05.

T

DATED: Qu,;, 9 , 1993,

S/ JAMES O. ELLISON

JAMES O. ELLISON
UNITED STATES DISTRICT JUDGE

\sharon\s'2115-26.pl0
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

NOWATA COUNTY RURAL WATER
DISTRICT #7,

Plaintiff,

V. Case No. 90-C-768-E
SHETLAR GRIFFITH SHETLAR, P.A.,
a Kansas corporation, and
PURKEYPILE CONSTRUCTION CO.,
INC., a Kansas corporation,

Defendants.

FILED

AUG 1 0 1993

ard m. Lawrency o
U. S. DiSTRIoT ooy Slerk
NORTHERN DisTRicr o gx?ﬁm-

AND

PURKEYPILE CONSTRUCTION CO.,
INC., a Kansas corporation,

Third Party
Plaintiff,

V.

SCRIVNER'S FARM SERVICE, INC.,
a Missouri corporation,

Third Party
Defendant.

Tt N emt Vem alt! Vau Nttt St Vamat Samt el Vvt St eumil Veumtt ol i eumt oumt el Vet ol sl nl Noaatt gl gt Vsl omys®

JUDGMENT ON JURY VERDICT

This action came on for trial before the Court and a jury,
Honorable James O. Ellison, District Judge, presiding, and the
issues having been duly tried and the jury having duly rendered its

general verdict in the amount of $602,829,

Page 1




IT IS ORDERED AND ADJUDGED:

That the Plaintiff, Nowata County Rural Water District #7,
recover of the Defendant, Purkeypile Construction Co., Inc., the
sum of $377,829, that sum representing the general verdict returned
by the jury, after deduction of settlement proceeds already
recejved by the Plaintiff, Nowata County Rural Water District #7,
from the Defendant, Shetlar Griffith Shetlar, together with its

Post JIDeMENT
costs and with,interest at the rate ofi@_ percent, as provided
by law. The Court expressly reserving for ruling by the Court the

amount of the attorneys' fee award.

Dated this day of August, 1993.

JAMES O. ELLISON, CHIEF JUDGE
UNITED STATES DISTRICT COURT

ARPPROV AS TO FORM:

Logan & Lowry ]
Richard W. LowrYy, 0.B.A. #5552
Donna L. Smith, O.B.A. #12865
Attorney for Plaintif
Nowata County Ruya
Digtrict #7

17 -

ington & Poe
James E. Poe, O.B.A. #7198

Emily D. Poe, O.B.A. #/F894
Attorney for Defendant
Purkeypile Construction Co., Inc.
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