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IN THE UNITED STATES DISTRICT COURT 0
FOR THE NORTHERN DISTRICT oF okraomaJlUL 3 0 1992

M. Lawrance, Clerk
nﬁhgflnts"rmc‘r COURT

PENNWELL PUBLISHING COMPANY NGRTHERA TICTECT0F OYLAHOMA

an Oklahoma corporation,

Plaintiff Case No. 91-C-977E

vs.

INTERNATIONAL EXHIBITIONS, INC.,
a Texas corporation a/k/a or,
d/b/a I.E.I. Publishing Division
of Spearhead Communications, Ltd.

[ R W R N N W R R R R R R

Defendant

AGREED ORDER OF DISMISSAL

On this date came on for consideration the Joint Motion
for Dismissal filed herein by Plaintiff PennWell Publishing
Company and Defendant International Exhibitions, Inc. Having
been advised by Plaintiff and Defendant that they have reached a
resolution of all claims asserted in this civil action, the
Court finds that the Joint Motion for Dismissal should be
granted.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that the
Joint Motion for Dismissal is hereby GRANTED and that all claims
asserted herein by Plaintiff PennWell Publishing Company and
Defendant International Exhibitions, Inc. are hereby dismissed
without prejudice.

IT IS FUR*HER ORDERED, ADJUDGED, AND DECREED that all
costs incurred in this action shall be borne by the party

incurring the same.



SIGNED this day of , 1992,

%/ JAMES o, BLUISON

UNITED STATES DISTRICT JUDGE

APPROVED AS TO FORM AND
CONSENT AND ENTRY REQUESTED BY:

DOERNER, STUART, SAUNDERS,
DANIEL & ANDERSON

320 South Boston, Suite 500

Tulsa, Oklahoma 74103

(918) 582-1211

Robert F. Biolchini (OBA #800)
John J. Carwile (OBA #10757)

ATTORNEYS FOR PLAINTIFF
PENNWELL PUBLISHING COMPANY

HARRISON & EGBERT

1018 Preston, Suite 100
Houston, Texas 77002
(713) 223-4034

e 2 [

Tofin S. Egbe

i

Texas State”Bdr No. 06479550

ATTORNEYS FOR DEFENDANT
INTERNATIONAL EXHIBITIONS, INC.
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UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,

Plaintifrr,

V8.

FILED

JUL 301992

ﬂlohard M. ta
S. DISTRIGT Gouaes
NORTHERN DISTRICT @F OKLAHOMA

DANNY R. COOK a/k/a DANNY RAY
COOK; MACIE COOK a/k/a MACIE A.
COOK a/k/a MACIE AVELAN COOKj
NOWATA WESBTCO, INC.; STATE OF
OKLAHOMA eXxX rel, OKLAHOMA
EMPLOYMENT SECURITY COMMISSION?
COUNTY TREASURER, Nowata County,
Oklahoma; and BOARD OF COUNTY
COMMISSIONERS, Nowata County,

wwwvvwvuwwvuwuwuw\p

Oklahomsa,
Defendants. CIVIL ACTION NO. 91-C=-924-E
JUDGMENT OF FORECLOSURE
This matter comes on for consideration this . day
of *;}u @;{ , 1992. The Plaintiff appears by Tony M.

Graham, United States Attorney for the Northern District of
Oklahoma, through Phil Pinnell, Assistant United States Attorney;
the Defendant, State of Oklahoma ex rel. Oklahoma Employment
Security Commission, appears not, having previously filed its
Disclaimer and Consent to Judﬂﬁant By Defendant, disclaiming any
interest, title or lien on the subject property; and the
Defendants, Danny R. Cook a/k/a Danny Ray Cook, Macie Cook a/k/a
Macie A. Cook a/k/a Macie Avelan Cook, Nowata Westco, Inc.,
County Treasurer and Board of County Commissioners, Nowata
County, Oklahoma appear not, but make default.

The Court, being fully advised and having examined the
court file, finds that the Defendant, Nowata Westco, Inc.,

acknowledged receipt of Summons and Complaint on December 8,



1991; the Defendant, State of Oklahoma ex _rel. Oklahoma
Employment Security commission, acknowledged receipt of Summons
and Complaint on December 16, 1991; the Defendant, County
Treasurer, Nowata County, Oklahoma, acknowledged receipt of
summons and Complaint on December 17, 1991; and the Defendant,
Board of County Commissioners, Nowata County, Oklahoma,
acknowledged receipt of summons and Complaint on December 17,
1991.

The Court further finds that the Defendants, Danny R.
cook a/k/a Danny Ray Cook and Macie Cook a/k/a Macie A. Cook
a/k/a Macie Avelan Cook, were served by publishing notice of this
action in the Nowata Star, a newspaper of general circulation in
Nowata County, Oklahoma, once a week for six (6) consecutive
weeks beginning April 30, 1992, and continuing to June 4, 1992,
as more fully appears from the verified proof of publication duly
filed herein; and that this action is one in which service by
publication is authorized by 12 0.S5. Section 2004 (c) (3)(c).
counsel for the Plaintiff does not know and with due diligence
cannot ascertain the whereabouts of the Defendants, Danny R. Cook
a/k/a Danny Ray Cook and Macie Cook a/k/a Macie A. Cook a/k/a
Macie Avelan Cook, and service cannot be made upon said
Defendants within the Northern Judicial District of Oklahoma or
the State of Oklahoma by any other method, or upon said
pefendants without the Northern Judicial District of Oklahoma or
the State of Oklahoma by any other method, as more fully appears
from the evidentiary affidaﬁit of a bonded abstracter filed
herein with respect to the last known addresses of the
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pefendants, Danny R. Coock a/k/a Danny Ray Cook and Macie Cook
a/k/a Macle A. Cook a/k/a Madie Avelan Cook. The Court conducted
an inquiry into the sufficiency of the service by publication to
comply with due process of law and based upon the evidence
presented together with affidavit and documentary evidence finds
that the Plaintiff, United States of America, acting on behalf of
the Farmers Home Administratfﬁn, and its attorneys, Tony M.
Graham, United States Attorney for the Northern District of
Oklahoma, through Phil Pinnell, Assistant United States Attorney,
fully exercised due diligence in ascertaining the true name and
identity of the parties ser?ﬁﬂ by publication with respect to
their present or last known places of residence and/or mailing
addresses. The Court accordingly approves and confirms that the
service by publication is sufficient to confer jurisdiction upon
this Court to enter the relief sought by the Plaintiff, both as
to subject matter and the D&ﬁ@ndants served by publication.

It appears that the pefendant, State of Oklahoma ex
rel., Oklahoma Employment Security Commission, filed its
Disclaimer and Consent To Judgment By pefendant on December 19,
1991; and that the Defendants, Danny R. Cook a/k/a Danny Ray
Cook, Macie Cook a/k/a Macidfh. Ccook a/k/a Macie Avelan Cook,
Nowata Westco, Inc., County“ﬁreasurer and Board of County
Commissioners, Nowata Countﬁ? Oklahoma, have failed to answer and
their default has thereford?ﬁaen entered by the Clerk of this
Court. _

The Court furtherifinds that this is a suit based upon

a certain mortgage note and for foreclosure of a mortgage
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securing said mortgage note upon the following described real
property located in Nowata County, Oklahoma, within the Northern
Judicial District of Oklahoma:

Lots Twenty (20), Twenty-One (21) & Twenty-

Two (22) in Block Eight (8), Wettack Addition

to Lenapah, Oklahoma, "subject, however, to

all valid outstanding easements, rights-of-

way, mineral leases, mineral reservations,

and mineral conveyances of record."

The Court further finds that on September 10, 1986, the
Defendants, Danny Ray Cook and Macie A. Cook, executed and
delivered to the United states of America, acting through the
Farmers Home Administration,.their promissory note in the amount
of $37,710.00, payable in monthly jnstallments, with interest
thereon at the rate of 9.5 percent (9.5%) per annum.

The Court further finds that as security for the
payment of the above-described note, the Defendants, Danny Ray
cock and Macie A. Cook, execdted and delivered to the United
states of America, acting thf?ugh the Farmers Home
Administration, a real estatd-mortgage dated September 10, 1986,
covering the above—describadlﬁroperty. Said mortgage was
recorded on September 11, 1986, in Book 569, Page 558, in the
records of Nowata County, Okiﬁhoma.

The Court further finds that on September 10, 1386, the
Defendants, Danny Ray Cook and Macie A. Cook, executed and
delivered to the United States of America, acting through the
Farmers Home Administration, an Interest Credit Agreement

pursuant to which the interest rate on the above-described note

and mortgage was reduced.



The Court further #inds that on January 16, 1987, the
pefendants, Danny R. Cook anﬂfnacie A. Cook, executed and
dellvered to the United Statas of America, acting through the
Farmers Home Administration, -an Interest Credit Agreement
pursuant to which the interaﬂt rate on the above-described note
and mortgage was reduced. |

The Court further:finds that on September 18, 1987, the
pefendants, Danny R. Cook anﬁIMacie A. Cook, executed and
delivered to the United Staégé of America, acting through the
Farmers Home Administration;fan Interest Credit Agreement
pursuant to which the inter@ﬁt'rate on the above-described note
and mortgage was reduced. :

The Court furtherafinds that on June 29, 1988, the
pefendants, Danny Ray Cook &ﬁd Macie Avelan Cook, executed and
delivered to the United States of America, acting through the
Farmers Home Administration;'an Interest Credit Agreement
pursuant to which the interedt rate on the above-described note
and mortgage was reduced.

The Court further;%inds that the Defendants, Danny R.
Cook a/k/a Danny Ray Cook anﬂ Macie Cook a/k/a Macie A. Cook
a/k/a Macie Avelan Cook, maﬁn default under the terms of the

aforesaid note, mortgage, ané interest credit agreements by

reason of their failure to{ﬁ&ka the monthly installments due

thereon, which default has ptinued, and that by reason thereof

the Defendants, Danny R. Cﬁﬁﬁf&/k/a Danny Ray Cook and Macie Cook
a/k/a Macie A. Cook a/k/a M@éie Avelan Cook, are indebted to the
Plaintiff in the principal sum of $37,794.38, plus accrued
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interest in the amount of $5;ﬁ74.71 as of March 5, 1991, plus
interest accruing thereafter -at the rate of 9.5 percent per annum
or $9.836%9 per day until jud@mant, plus interest thereafter at
the legal rate until fully paid, and the further sum due and
owing under the interest credit agreements of $6,220.21, plus
interest on that sum at the legal rate until paid, and the costs
of this action in the amount of $264.35 ($256.35 publication
fees, $8.00 fee for recording Notice of Lis Pendens).

The Court further finds that the Defendants, Danny R.
Cook a/k/a Danny Ray Cook, Maéie Cook a/k/a Macie A. Cook a/k/a
Macie Avelan Cook, Nowata Westco, Inc., County Treasurer and
Board of County Commissioners, Nowata County, Oklahoma, are in
default and have no right, title or interest in the subject real
property.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the
Plaintiff have and recover judgment against the Defendants, Danny
R. Cook a/k/a Danny Ray Cook and Macie Cook a/k/a Macie A. Cook
a/k/a Macie Avelan Cook, in the principal sum of $37,794.38, plus
accrued interest in the amount of $5,874.71 as of March 5, 1991,
plus interest accruing thereafter at the rate of 9.5 percent per

annum or $9.8369 per day until judgment, plus interest thereafter

at the current legal rate of J.J/__ percent per annum until
paid, and the further sum due and owing under the interest credit
agreements of $6,220.21, plus interest on that sum at the current

legal rate of 3.5/ pat@ent per annum until paid, plus the

costs of this action in the amount of $264.35 ($256.35

publication fees, $8.00 fee for recording Notice of Lis Pendens),
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plus any additional sums advanced or to be advanced or expended
during this foreclosure action by Plaintiff for taxes, insurance,
abstracting, or sums for the breservation of the subject
property.

IT I8 FURTHER ORDERHD, ADJUDGED, AND DECREED that the
Defendants, Danny R. Cook a/k/a Danny Ray Cook, Macie Cook a/k/a
Macie A. Cook a/k/a Macie Avelan Cook, Nowata Westco, Inc.,
County Treasurer and Board of County Commissioners, Nowata
County, Oklahoma, have no right, title, or interest in the
subject real property.

IT I8 FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, State of Oklahoma gx rel. Oklahoma Employment Security
Commission, disclaims any right, title, or interest in the
subject real property.

IT X8 FURTHER ORDERED, ADJUDGED, AND DECREED that upon
the failure of said Defendant;, Danny R. Cook a/k/a Danny Ray
Coock and Macie Cook a/k/a Macie A. Cook a/k/a Macie Avelan Cook,
to satisfy the money judgment of the Plaintiff herein, an Order
of Sale shall be issued to thﬁiﬂnited States Marshal for the
Northern District of Oklahoma; commanding him to advertise and
sell, according to Plaintiff;s election with or without
appraisement, the real property involved herein and apply the
proceeds of the sale as follows:

First:

In payment of the costs of this action

accrued and accruing incurred by the



Plaintiff, including the costs of sale of

said real property;

Second:

In payment of the judgment rendered herein

in favor of the Plalntiff;

The surplus from said sale, if any, shall be deposited with the
Clerk of the Court to await further Order of the Court.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that from
and after the sale of the above-described real property, under
and by virtue of this judgment and decree, all of the Defendants
and all persons claiming under them since the filing of the
Complaint, be and they are forever barred and foreclosed of any

right, title, interest or claim in or to the subject real

property or any part thereof.
S/ JAMES Q. ELLISON
UNITED STATES DISTRICT JUDGE

APPROVED:

TONY M.

United States Attorney‘\
/ 1L¥/éf L~_ijéf;/jf:£§::f

PHIL PINNELL, OBA #7169
Assistant United States Attorney
3600 U.S. Courthouse

Tulsa, Oklahoma 74103

(918) 581-7463

Judgment of Foreclosure
Civil Action No. 91-C-924-E

PP/esr
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IN THE UNITED BTATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

RESOLUTION TRUST CORPORATION,
as Conservator for ATLANTIC
FINANCIAL FEDERAL,

Plaintiff,

)
)
)
)
)
)
VS, } Case No. §9-C-668-1
}
MATTHEW J. KRAUSKOPF, )
JOANNA M. KRAUSKOPF, FIRST )
SECURITY MORTGAGE COMPANY, and )
RESOLUTION TRUST CORPORATION, )
suceessor to the Federal Savings : )
and Loan Insurance Corporation, ) F I L E L
as Receiver of Cross Roads Savings ) '
and Loan, a State Banking Association, )
2 \
)
)
)
)
)
)
)
)
)
)
)

JUL 39 (992
RISNGIH M, L dntsre. e

£ (At

Dé_jéandants,
and

RESOLUTION TRUST CORPORATION;
successor Lo the Federal Savings

and Loan Insurance Corporation as
Conservator of Cross Road Savings

and Loan Association, F.A.,

Cross-Claimant.

y AMENDERY: ORDIR AND JUDGMENT

Now on this;i'_'j%j(;ay of , 1992, upon review of the Joinl Application

for Order of Dismissal with Prejudicé_-f’iled herein by the Resolution Trust Corporation as
Receiver for Atlantie Finaneial Feder'ﬁl, F.A. (formerly the Resolution Trust Corporation

as Conservator for Atlantic Financisl Federal) ("RTC/Atlantic"), the Resolution Trust

Corporation as Receiver of Cross 8ayvings and Loan ("RTC/0Old Cross Roads"), the
Resolution Trust Corporation as Reé____‘;i:mr for Cross Roads Savings and Loan Association,
F.A. (formerly the Resolution 'I‘rust*éhrporation as Conservalor of Cross Roads Savings
and Loan Association, F.A.) ("RTC/New Cross Roads"), and Matthew J. Krauskopf and

Joanna M. Krauskopf (collectively the "Krauskopfs"} and for good cause shown, the Court

KSM/06-92028A/isk



hereby dismisses with prejudice any. and all claims asserted in this action by
RTC/Atlantic against RTC/0ld Cross Roads and/or against RTC/New Cross Roads and/or
against the Krauskopfs; the Court fu_x”'éi'ler dismisses with prejudice any and all claims
asserted in this action by RTC/Old Crﬁ#s Roads and/or RTC/New Cross Roads against
RTC/Atlantic; and the Court further dismisses with prejudice any and all elaims asserted
in this action by the Krauskopfs ag:ﬁ;ﬁs.t RTC/Atlantic, RTC/0ld Cross Roads and/or
RTC/New Cross Roads. o

IT IS FURTHER ORDERED that all parties hereto are to pay their respective costs
and altorney's fees incurred herein res’_j,_ﬁééting the dismissed claims.

IT 1S FURTHER ORDERED that this Order does not affect any right of either
RTC/Atlantie, RTC/Old Cross Roads,_._*R'I‘C/New Cross Roads, or the Krauskopfs, to
pursue any and all claims arising out of'._t.he subject transaction which they or any of them
have, or may have against First Security Mortgage Company, or any other person or
entity. This dismissal is without prejudice to the continued assertion, or assertion, of
such clalms. .

I'T Is FURTHER ORDERED that this Order does not affect the note and mortgage

currently outstanding from the Krauskopfs to RT'C/New Cross Roads.

UNITED ¢ ISTRICT COURT

JUDGE




APPROVED AS TO FORM AND CONTENT:

LOEFF Lbl}/ LLEN & HAM

ol /f) £

n_}-g /_ f- /’< /{/\/
Sam T. Allen, TV (OBA #232)
P.0O. Box 230

Sapulpa, OK 74066

PHONE: (918) 224-5302

By

Attorneys for Plaintiff, the I\ebolutlon '
Trust Corporation as Receiver for Atlantic
Financial Federal, F.A. :

GABLE & GOTWALS, INC,

Jﬁp{/fﬂ- ( LL—’ Ty

Kari S. Moroney, (OBA #14784)
2000 Fourth National Bank Building
Tulsa, Oklahoma 74119

(918) 582-9201

Atltorneys for the Resolution Trust Corporation,

as Receiver for Cross Roads Savings and Loan and

the Resolution Trust Corporation as Receiver for
F.A..

B 0. Bx /700636
Tulsa, Oklahorrd 74170

Attorney for Matthew J. Krauskopf and
Joanna M. Krauskopf
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$TATES DISTRICT COURT

IN THE UNITED
DISTRICT OF okLAHOoMA JUL 3 ¢ 1992

FOR THE NORTHERN

. S. DISTRICT COURT
%ET%ERH DISTRICT OF OKLAHOMA

v

PENNWELL PUBLISHING COMPANY:"
an Oklahoma corporation,

Plaintiff Case No. 91-C-977E

vS.

INTERNATIONAL EXHIBITIONS, INC.,
a Texas corporation a/k/a or,
d/b/a I.E.I. Publishing Divisdion
of Spearhead Communications, Ltd.

LA aLrIaAIAaIn

Defendant

AGREED ORPER OF DISMISSAL

On this date came oﬁffbr consideration the Joint Motion
for Dismissal filed herein by Plaintiff PennWell Publishing
Company and Defendant Internﬁ£19n31 Exhibitions, Inc. Having
been advised by Plaintiff aﬁﬁgnofendant that they have reached a
resclution of all claims asaﬁ%tbd in this civil action, the
Court finds that the Joint Md&ion for Dismissal should be
granted. |

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that the

Joint Motion for Dismissal i# hereby GRANTED and that all claims

asserted herein by Plaintiff’” ennwWell Publishing Company and

Defendant International Exhibitions, Inc. are hereby dismissed
without prejudice.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that all
costs incurred in this action shall be borne by the party

incurring the same.

t=.|\1T'r2FlEﬂ.*r.'ii DbCKET _ c LOSE D
FILED

%

Rlchard M. Lawrsnge, Clark

sA



i
SIGNED this 2 —day of | %QM , 1992,

- | @;MA%,L

.ﬁhzT29/STATEs DISTRICT JUDGE

APPROVED AS TO FORM AND
CONSENT AND ENTRY REQUESTED BY:

DOERNER, STUART, SAUNDERS,
DANIEL & ANDERSON

320 South Boston, Suite 500

Tulsa, Oklahoma 74103

(918) 582-1211

/ﬁf”f;}_
Rogért F. Biolchini (OBA #800)
John J. Carwile (OBA #10G757)

ATTORNEYS FOR PLAINTIFF
PENNWELL PUBLISHING COMPANY

HARRISON & EGBERT

1018 Preston, Suite 100
Houston, Texas 77002
(713) 223-4034

w75 A

JoKn S. Egbert ;
Texas State B4&r No. 06478550

ATTORNEYS FOR DEFENDANT .
INTERNATIONAL EXHIBITIONS, INQ.
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IN THE UNITED STATES DISTRICT COURT FOR THE ENTERE D

NORTHERN DISTRICT OF OKLAHOMA
DANNY LEE GREEN, )
Petitioner, - )
)
v. ) 91-C-859-E
)
RON CHAMPION and THE ATTORNE ) F I L E D
GENERAL OF THE STATE OF )
OKLAHOMA, ) JUL 39
) J 0 1592
Respondents )

ﬂmw%m

case was improperly filed in the Distri ourt for the Northern District of Oklahoma and

has since been refiled in the Western Biitrict of Oklahoma, the court finds that this case

should be and is dismissed.

Dated this ﬂﬂr_\day of J

UTED&TATES DISTRICT JUDGE
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PATES DISTRICT COURT
DISTRICT OF OKLAHOMA

KEVIN PARK,

91 C-198-B /
FILED

| JUL =1 1990
Richard M. Lawranes, Clerlz

U. S. DISTR|C
NORTHERN DISTRICT C?; EEAEUME

vS. Case No.

ARABESQUE CORPORATION, an
Oklahoma corporation; and
MONTE MORRIS FRIESNER, a
bankrupt, by and through
Ada Wynston, Trustee, and

RETTE MITCHELL, an irdividual,

Defendar

the motion to vacate entry: O default and—fer-erder—staying—this

For good cause

shown, the Court finds that

IT IS THEREFORE ERED, ADJUDGED AND DECREED that the

clerk’s default is vacated. attor —is—eatayed—as—to—the
a3 . = 1azt—3 = o i

EG.I].\A..I.JJ\J s o InJllL L T1.L o)
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DISTRICT COURT FOR THE, 5 2 g
TRICT OF OKLAHOMA ~ DATE— 2(7°

REPUBLIC FINANCIAL CORPORATION,

FILED

JUL 301992

Richard M. Law
U. S. DISTRI '%"rggnucgm
BORTHERN DISIRICT oF OKLIHOMS

Debtor,

R. DOBIE LANGENKAMP,

Plaintiff-Appellee,
. 92-C-548-E

W.K. BAKER, II, M.D,, et al,

Defendants-App

Now before this Court is the Appeilee’s Motion To Dismiss (docket #2). Appellee

filed the motion on July 9, 1992. P t to Local Rule 15, a memorandum in opposition

to a motion to dismiss must be filed in 15 days. That means Appellant should have

filed his opposition to the no later than July 24, 1992, As of July 27,

1992, no opposing brief had been filed. -addition, during a July 27, 1992, telephone call
with the United States Magistrate Jud clerk, Appellant’s counsel (Mr. Paul McBride)
said he had not filed a brief.” Therefo s]lants have confessed the Motion to Dismiss.

However, even setting aside Lo e 15, Appellee’s Motion To Dismiss should be

granted on the merits. The motion fi s upon Appellee’s argument that Appellants did

not timely file an appeal from the de of the Bankruptcy Court. The pertinent facts

1 4 hearing was scheduled for Ruly 27, 1992 H
Appellee’s counsel had no objection. The hearing was
day of the hearing saying he was in Oklahoma City. In

wpeliant’s anorney (Paul McBride) requested a continuance, saying that
sivicken ofier Mr. McBride telephoned the Magistrate Judge'’s chambers the
‘Mi. McBride said he had not filed a brief opposing the Motion To Dismiss.



are noted below:
On April 21, 1992, the Bankruptey Court entered judgment. On May 4, 1992 -- 13

days later -- Appellants filed a Motion F New Trial. On June 17, 1992, the motion was

denied by the Bankruptcy Court, and, on June 26, 1992, the instant appeal was filed.

Bankruptcy Rule 8002(a) pro that a Notice of Appeal must be filed within 10

days of the bankruptcy court’s entry of t. Intermediate Saturdays, Sundays and

legal holidays are not excluded. Deyhimy v. Rupp, No. 91-4064, slip. op. at page 2 (10th

Cir. July 7, 1992). However, the time period can be extended if a party files a timely

motion for a new trial.

A party has 10 days (again, excluding Saturdays, Sundays and legal holidays) to file

a motion for a new trial.? That means Appellants should have filed their motion no later

than May 1, 1992. They filed it on N , 1992, Although Appellants just missed the

deadline, the filing mandates in bz matters are strictly construed and requires strict

compliance. See Deyhimy at page 3. ore, on the merits, the undersigned finds that

the Motion To Dismiss should be and ki by is granted.’

SO ORDERED THIS 9t day of g;u/éu , 1992.

JAM . ELLISON, CHIEF JUDGE
UNITED STATES DISTRICT COURT

2 Under Bankruptcy Rule 9006(a), which applies here, Sundays and legal holidays are included in the calculation.

3 The same result obviously obeains applying Local Rule 15
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IN THE UNITED STATES DISTRICT COURE I L E D
FOR THE NORTHERN DISTRICT OF OKLAHO

WL3owe (o

WA

/

DENJAC MUSIC COMPANY, MCA, INC.,
QUARTET MUSIC, INC., RANGE ROAD
MUSIC, INC., JOBETE MUSIC CO., 'INC.
and FRANK MUSIC CORP.,

Plaintiffs,
vVS. CASE NO. 92-C-317-E

URBAN LIVE, INC. and JEFF LUND,

Defendantsa.

CON. JUDGMENT

The Complaint in this action, having been filed on April 16,
1992, and both defendants, Urban Live, Inc. and Jeff Lund, having
been personally served on May 4, 1992, the parties hereby agree
that judgment may be entered in favor of plaintiffs and against
defendants based upon the following agreed findings of fact:

1. The plaintiffs were the respective owners of valid
copyrights in the songs listed on Schedule "A" to the Complaint on
the dates alleged. 3

2. The plaintiffs’ soﬁﬁu were publicly performed at the
defendants' establishment, OuterUrban Grill/Jeffrey's, located 7141
South Yale in Tulsa, Oklahoma on December 7, 1991, without the
permission of the plaintiffs ¢# license by their performing rights
licensing organization, the hmﬁwican Society of Composers, Authors
and Publishers (ASCAP).

3. Such performances aﬁﬁplaintiffs' copyrighted songs were

wilful infringements of the plaintiffs' copyrights.



4. There is a danger that such infringing conduct will

continue, thereby causing i parable injury to plaintiffs for

which damages cannot be accurateély computed, and necessitating the

granting of 1injunctive relun' 'against defendants' continued

infringing conduct.

Upon the written Joint ap ication of the parties and by their

express consent and agreemenﬁ (" IS HEREBY ORDERED, ADJUDGED AND

DECREED:
1. Defendants are herel ermanently enjoined and restrained

from publicly performing any &n@ all of the plaintiffs' copyrighted

musical compositions or the cop¥righted musical compositions of any

other member of ASCAP at thﬁfﬂuterUrban Grill/Jeffrey's or any

other facility owned, operated &r conducted by defendants, and from

aiding and abetting public rformances of such compositions,

unless defendants have previpgisly obtained permission to render

tly from the plaintiffs, or by

license from ASCAP.

2. Judgment is hereby efitered in favor of the plaintiffs and

against the defendants, Urban iive, Inc. and Jeff Lund, jointly and

severally, in the sum of $6,%00.00, (the "judgment amount”), said

judgment amount to bear inteXest at a rate of 12% per annum.

3. Provided, however that defendant Jeff TLund may
completely satisfy his perso ligations in and to said judgment
amount upon his payment of $500.00 made payable to ASCAP, on
behalf of the plaintiffs, o© r before July 28, 1992, or (b)

defendant Jeff Lund may pay t® ASCAP, on behalf of the plaintiffs,



the amount of $1,000.00, payable in installments in the following

manner:

Installment Date :f. Installment Amount
July 15, 1992 ' $ 100.00
August 15, 1992 $ 100.00
September 15, 1992 $ 100.00
October 15, 1992 $ 100.00
November 15, 1992 $ 100.00
December 15, 1992 $ 100.00
January 15, 1993 $ 100.00
February 15, 1993 $ 100.00
March 15, 1993 - $ 100.00
April 15, 1993 e $ 100.00
Total: $1,000.00

All payments owed ASCAP pursu to the schedule set forth above

shall be made by certified or hier's check and delivered to the

plaintiffs' counsel, Mr. Peter IL. Wheeler, Pierce Couch Hendrickson

Johnston & Baysinger, P.O. 26350, Oklahoma City, Oklahoma

73126, on or before the due da

4. Any payments made @fendant Jeff Lund pursuant to

paragraph 3 above shall be cre :ed to the judgment amount owed by

defendants, jointly and sevexslly, but said payments shall not

extinguish or satisfy the subseguent remaining amount owed on the

judgment by defendant Urban Live, Inc.

5. Upon execution of # Consent Judgment, ASCAP shall

offer defendant Jeff Lund andf QuterUrban Too, Inc., the appro-

priate license agreement for OmterUrban Too Restaurant located at

10032 sSouth Sheridan in Tulsa, Dklahoma, for the annual licensing

period commencing January 1 92 and defendant Jeff Lund shall

thereupon execute said license and pay ASCAP the annual license




fees of $317.00 due under said license on or before August 15,
1992.

6. As to defendant Jeff Lund only, execution on this
Judgment shall be stayed provided that defendant Jeff Lund (a)
makes timely payment(s) as pr&ﬁided in paragraph 3 above; and (b)
complies with all of the terms and conditions of the ASCAP license
for OuterUrban Too, including payment of the annual license fees

owed thereunder; provided further, however, that nothing in this

paragraph shall be construed tﬁ prevent the plaintiffs from having
immediate execution issue on this judgment as to defendant Urban
Live, Inc.

7. As to defendant Jeff Lund, failure to comply with the
provisions of paragraph 3 and/er paragraph 4 above shall entitle
plaintiffs to have immediate wﬁhcution issue on this judgment, for
his personal liability, withﬂﬁt further notice, in the sum of
$6,500.00, less any payments mﬁyn and applied to principal pursuant
to paragraph 3 above. '

8. Plaintiffs and defendants agree that the stipulations of

fact contained in this Consesit Judgment shall have collateral
estoppel effect against the 5ﬁart1es in any future 1litigation

between them.

patep HisJUthpay oF suny, 1992.




We consent to entry of the fogygoing judgment.

o L Gk fene

ot

Hugh A. Baysirger) (#000617)
Peter L. Wheeler/ (#012929)
PIERCE COUCH HENDRICKSON
JOHNSTON & BAYSUNGER
Post Office Box 26350
Oklahoma City, OK ‘73126
(405) 235-1611
Attorneys for Plaintiffs

Jef £Tund

100 South Sheridan #J
Tulsa, OK 74133

(918) 299-8883

Pro Se, for Defendants
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA Ji| 30 397 L J

IVA WILSON, ) O UINGE
s } peo T et
Plaintiff, ) Gl T UF OK
3
vs. ) Case No. 90-C-273-B
)
LOUIS W. SULLIVAN, M.D., )
Secretary of Health and )
Human Services, -}
)
Defendant. )
"ORDER

This matter comes on fot?honsideration of the objections of
the Plaintiff, Iva Wilson, to;the Report and Recommendation of
the United States Magistrate Judge affirming the Administrative
Law Judge's denial of disabilify insurance benefits.

Plaintiff filed the insﬁ%nt action pursuant to 42 U.S.C. §
405(g) seeking a review of tﬁéédecision of the Secretary of
Health and Human Services. Tﬁe matter was referred to the United
States Magistrate who entered'his Report and Recommendation on
January 16, 1992. The Magist?éte Judge recommended to affirm the
Secretary's decision. (Report and Recommendation of the United
States Magistrate Judge (“RI%?R") at 7).

The only issue before tﬁ@ Magistrate Judge was whether
substantial evidence in the #@cord supported the Secretary's

decision that the Plaintiff:$# not disabled within the meaning of

the Social Security Act. The

individual who "is under a'@ ability" to disability insurance

penefits. 42 U.S.C.A. § 423(a) (1) (D) (1983). “"Disability" is

defined as the "inability to engage in any substantial gainful



activity by reason of any medically determinable physical or
mental impairment.® Id. § 423{d)(1)(A). An individual

"shall be determined to be under a disability
only if his physical or mental impairment or
impairments are of such severity that he is
not only unable to do his previous work but
cannot, considering his age, education, and
work experience, engage in any other kind of
substantial gainful work which exists in the
national economy, reégardless of whether such
work exists in the immediate area in which he
lives, or whether a specific job vacancy
exists for him, or whether he would be hired
if he applied for wark."

Id. § 423(d)(2)(A).
Under the Social Security Act the claimant bears the burden
of proving a disability, as defined by the Act, which prevents

her from engaging in her prior work activity. Reyes v. Bowen,

845 F.2d 242, 243 (10th Cir. '1988); 42 U.S.C. § 423(d)(5) (1983).
Oonce the claimant has established such a disability, the burden
shifts to the Secretary to show that the claimant retains the
ability to do other work activity and that jobs the claimant
could perform exist in the national economy. Reyes, 845 F.z2d at

243; Williams v. Bowen, 844 K@?d 748, 751 (10th Cir. 1988);

Harris v. Secretary of Health and Human Services, 821 F.2d 541,

544-45 (10th Cir. 1987). The Secretary meets this burden if the

decision is supported by substantial evidence. See Campbell V.

Bowen, 822 F.2d 1518, 1521 (30th Cir. 1987); Brown v. Bowen, 801
F.2d 361, 362 (10th cCir. 1986). "Substantial evidence" requires

"more than a scintilla, but léss than a preponderance,” and is

satisfied by such relevant “ewvidence that a reasonable mind might

accept to support the conclusion." Campbell v. Bowen, 822 F.2d

2



at 1521; Brown, 801 F.2d at 362. The determination of whether

substantial evidence supportﬁﬁthe Secretary's decision, however,

titative exercise.
antial 'if it is
evidence--particularly
ence (e.g., that offered
s)--or if it really

nce but mere

"is not merely a qud
Evidence is not su
overwhelmed by oth
certain types of e
by treating physic
constitutes not ev
conclusion.'"

Fulton v. Heckler, 760 F.2d'iﬁ52, 1055 (10th Cir. 1985) (quoting

Knipe v. Heckler, 755 F.2d 14;, 14% (10th cir. 1985)). Thus, if

the claimant establishes a disiability, the Secretary's denial of

benefits must be supported bfgﬁubstantial evidence that the

claimant could do other workfébtivity in the national economy.
The Secretary has established a five-step process for

evaluating a disability claim. See Bowen v. Yuckert, 482 U.S.

137, 107 S.Ct., 2287, 96 L.Ed;ﬁd 119 (1987). The five steps, as

set forth in Reves v. Bowen, ‘#45 F.2d at 243, proceed as follows:

(1) A person who is wo#ﬁinq is not disabled.
20 C.F.R. § 416.920(b).

(2) A person who does not have an impairment or
combination of impairments severe enough to
limit his ability to do basic work activities
is not disabled. 20 C.F.R. § 416.920(c).

rment meets or equals one
isted in the "Listing of
.R. § 404, subpt. P, app.

(3) A person whose imp
of the impairments
Impairments," 20 C
1, is conclusively
20 C.F.R. § 416.92

to perform work he has
not disabled. 20 C.F.R.

(4) A person who is ab
done in the past i
§ 416.920(e).

rment precludes
work is disabled unless

(5) A person whose img
performance of pas
the Secretary demo
can perform other work available in the
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national economy. Factors to be considered
are age, education, past work experience, and
residual functional ecapacity. 20 C.F.R. §
416.920(f).
The inquiry begins with step one, and if at any point the
claimant is found to be disabled or not disabled, the inquiry
ceases. Reyes, 845 F.2d at 242; Talbot v. Heckler, 814 F.2d
1456, 1460 (10th Cir. 1987); 20 C.F.R. §416.920 (1991).

Plaintiff here allegedly suffers from mental problems, back
and headache pain, and drug anﬂ alcohol abuse. The present
appeal focuses on the effects of these ailments, and specifically
whether these problems permit her to hold substantial gainful
employment. Several physicians examined Plaintiff over the
period from January of 1980 through May of 1988 in order to
understand the extent of her emotional and physical difficulties
and her substance abuse problems. The ALJ found that, based on
all the symptoms, the Plaintiff failed to satisfy the third
section of the test since her impairments did not meet the
strictures of 20 C.F.R. § 404, subpt. P, app. 1, Listing 12.04.
(Record on Appeal, p. 21}. @ﬁﬁ AlJ further concluded that Ms.
Wilson's mental and physical gondition allowed her to perform
jobs which are available in the national economy, thus failing to
prove a disability under the Act. (Record on Appeal, p. 7)-

Plaintiff objects to the ALJ's evaluation of the medical
evidence and the Magistrate #ﬁﬂge's recommendation to affirm that
decision. Plaintiff argues that insufficient weight was given to
her testimony regarding her mental problems, subjective pain, and

dependency problems. Wilson believes that this incorrect

4



evaluation of her testimony, coupled with the improper
questioning of the vocational expert, resulted in the incorrect
conclusion that she is able to work on a sustained and reasonably
regular basis.! Id. The Magistrate found no error in the ALJ's
evaluation of the medical evidénce and the testimony of the
Plaintiff, or his gquestioning of the vocational witness. The
Court agrees with the recommendation of the Magistrate Judge.
EVIDENCE OF DISABILITY

The Tenth Circuit gives substantial credence to the opinions
of treating physicians on the subject of medical disability. A
treating physician's opinion ig binding on the fact finder unless
it is contradicted by "substantial evidence,” and the opinion is
entitled to extra weight due to the physician's greater
familiarity with the claimant's medical situation. Kemp V.

Bowen, 816 F.2d 1469, 1476 (10th ¢ir. 1987); Frey v. Bowen, 816

F.2d 508, 513 (10th cir. 1987). None of the treating physicians
felt that Wilson was afflicted with any disorder that could be

considered “"disabling" under the Act. In fact, Drs. Berkey and

1 plaintiff argues that the ALJ asked an improper
hypothetical to the vocational expert and that, once her attorney
asked a "proper" hypothetical, the expert stated that Wilson
would not be able to work in the econony. This claim is
specious. The "proper" nypothetical which Plaintiff refers to
was more than 300 words long and misrepresented Wilson's
impairments. When the judge ‘asked Plaintiff's counsel to be more
specific, he asked the expert about a hypothetical person who
could not stand after lifting pr could not get out of bed.
(Record on Appeal, pP. 92-104). 'TFhe medical records, relied upon
by the ALJ in evaluating Plaintiff's testimony, disputes this
hypothetical. The ALJ hypothétical, more closely descriptive of
the facts of this case, is ceFtainly not improper. Thus
Plaintiff's reliance on Hargis v. Sullivan, Slip Opinion 90-6188
(10th Cir. October 4, 1991), is misplaced.

5



Norfleet both reported that the Plaintiff could work. (Record on

Appeal, p. 17-18). The ALJ properly considered all the medical

and nonmedical evidence and the Magistrate Judge correctly found

that there was substantial evidence to support the ALJ's ruling.
SUBJECTIVE PAIN

Plaintiff also contends that the ALJ and the Magistrate
Judge failed to properly weigh the medical evidence and her
subjective claims of the pain she was suffering. The Tenth
Circuit requires that, where a pain-causing impairment is
isolated, the court must consider all evidence relating to the
extent of the pain in this particular plaintiff. Luna v. Bowen,
834 F.2d 161, 164 (10th cir. 1987). In the present case, the ALJ
considered not only Plaintiff's medical records, but also the
testimony of Ms. Wilson, evaluating all the symptoms and
treatments. (Record on Appedal, pp. 14-18).

Nobody questions that Ms. Wilson has mental problems,
headaches, back aches, or substance abuse difficulties. However,
the ALJ must only determine if these problems are disabling to
the point that Wilson cannot be expected to hold substantial
gainful employment. The ALJ made his determination, based on all
the relevant facts and the credibility of all the testimony, that
Wilson's pain is not disablin@ under the Act. This judgment is

binding on the district court -if there is substantial probative

evidence to support it. See Richardson v. Perales, 402 U.S. at
399; Broadbent v. Harris, 698 F.2d 407, 413 (10th Cir. 1983).

Wilson testified that shé is able to conduct household



activities, proving that her afflictions do not significantly
affect her daily life. (Record on Appeal, p. 17). Her alcohol
and drug abuse problems have been under control since 1987. Id.
The vocational expert who testified at the administrative hearing
listened to the testimony of Wilson and understood her
limitations. The expert noted several jobs that existed in the
Oklahoma economy which she could perform. (Record on Appeal, Pp.
18). That determination was based on the expert's opinion of
this particular claimant's ability to handle specific jobs
available in the national economy, and is therefore substantial

evidence that Wilson is not disabled. See Ellison v. Sullivan,

929 F.2d 534, 537 (10th Cir. 1991). Given the record below, it
is clear that there was substantial evidence on which to base the
ALJ's decision that Plaintiff could participate in the national
economy performing sedentary work.

Therefore the court agrees with the Magistrate Judge's
Report and Recommendation, and orders that the decision of the

Y%

IT IS SO ORDERED this ___ = day of July, 1992.

Secretary be AFFIRMED.

//

JMM@

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT & I is wniD |
FOR THE NORTHERN DISTRICT OF OKLAHOMA /V/
JuL 321992 ﬁ-

Richard M. L=wrance, Clark
U.S. DISTEIST GOURT

FEDERAL DEPOSIT INSURANCE
CORPORATION, as Receiver of VICTOR
SAVINGS AND LOAN ASSOCIATION OF
MUSKOGEE, OKLAHOMA,

Plaintiff,

VS. Case No. 91-C-571-B /
LAWRENCE A. HUBERT, a single person;
OAKIE ALVIRA HUBERT, a single person, and
former spouse of Lawrence A. Hubert; JIMMY

L. REAGAN and MILDRED S. REAGAN, husband
and wife; LARRY T. GROTHEER and LINDA L.
GROTHEER, formerly LINDA L. HUBERT,
husband and wife; LAUREN PAULS and SPOUSE,
if any; ROGERS COUNTY TREASURER and
BOARD OF COUNTY COMMISSIONERS OF
ROGERS COUNTY, OKLAHOMA,

Defendants.

vvvvvvvvvvvvvvvvvvvvv

“uu OF JUDGMENT

This action came on for hearing beftjre the Court, the Honorable Thomas R. Brett,
Judge of the United States District Court f_ﬁr the Northern District, presiding, on Plaintiff’s
Motion for Summary Judgment, and the lsﬂues having been heard,

Judgment is rendered in the above ﬁ_tyled and numbered cause as follows:

Based upon the statements filed iﬁ support of and in opposition to the motion, the
Court finds that there is no substantial cul;#ct_OVersy as to the following facts or issues:

1. On July 28, 1988, the Fadmml Savings and Loan Insurance Corporation
("FSLIC") was appointed Receiver for metor Savings and Loan Association, Muskogee,

Oklahoma, ("VICTOR") pursuant to Resdiﬂfion No. 88-627P adopted by the Federal Home



Loan Bank Board on July 28, 1988. As Receiver, the FSLIC succeeded to all rights, titles,
interests and privileges of VICTOR.

2. On August 9, 1989, Congress enacted the Financial Institutions Reform,

Recovery, and Enforcement Act ("FIRRE. "), Public Law 101-73, effective on the date of
enactment, whereby the FSLIC was aboii“ﬁl-iéd [FIRREA §401(a)(1)]. Section 215 of said
Act provided that all assets and habllltles of FSLIC were transferred to the FSLIC
Resolution Fund, a separate fund mainﬁi’ned and managed by the Federal Deposit
Insurance Corporation ("FDIC"), 12 USC.A. §1821(a). Pursuant to said Act, the FDIC
became manager of the FSLIC Rcsolution:{Fund and succeeded to all the rights, titles and
interests of the FSLIC as Receiver of VICI‘OR

3. On or about July 21, 1978, ﬁefﬁndants, JIMMY L. REAGAN and MILDRED
S. REAGAN, husband and wife, executedi??: and delivered to VICTOR their Promissory Note
in the original principal amount of $64;.00, the same bearing interest at the rate of
10.25% per annum. That on July 25, 1980; the Defendants, LAWRENCE A. HUBERT and
LINDA L. GROTHEER, formerly LIi!_iDA L. HUBERT, executed an Assumption
Agreement, thereby assuming the orlgmal debt and mortgage of the Defendants, JIMMY
L. REAGAN and MILDRED S. REAGAN and which Assumption Agreement was

approved by VICTOR. Defendants, LAWRENCE A. HUBERT and LINDA L.

GROTHEER, formerly LINDA L. H

JBERT, were subsequently granted a Decree of
Divorce on July 12, 1984, and the subjet al estate ordered sold and the sale proceeds

ordered divided equally between the part s Said real estate was never sold.

4. There is a balance due, owtl, ig and unpaid on the promissory note described



above, in the principal sum of $58,269.88, w1th interest accrued thereon to July 30, 1991, in

the sum of $16,381.63, and interest accruing thereafter at $16.36 per diem, until date of

judgment, and post-judgment interest. accruing thereafter at the statutory rate of
34,5] % per annum, until paid. |

5. To secure the payment of__. the Promissory Note referred to in paragraph 3
above, Defendants, JIMMY L. REAGANand MILDRED S. REAGAN, made, executed
and delivered that Mortgage herein sued..'iipon against the real estate situated in Rogers
County, Oklahoma and described as follqws:

Lot 11, in Block 2, of WILDWOO’ ACRES ADDITION, a Subdivision in

Section 22, Township 21 North, Range 16 East of the LB. & M., according to

the recorded plat thereof;

Said mortgage, together with the indebtédness thereon, was assumed by the Defendants,
LAWRENCE A. HUBERT and LINDA .'L; GROTHEER, formerly LINDA L. HUBERT,
as a part and parcel of the assumption transaction described above in Paragraph 3.

6. Any and all right, title or interest which the Defendants have or claim to have
in or to said real estate and premises is subsequent, junior and inferior to the Mortgage and
lien of the Plaintiff with the exception of the sum of $666.43 due and owing to Defendants,
ROGERS COUNTY TREASURER md_ﬁOARD OF COUNTY COMMISSIONERS OF
ROGERS COUNTY, OKLAHOMA, for unpaid real estate ad valorem taxes.

7. Defendants, LAWRENCﬁ A. HUBERT and LINDA L. GROTHEER,
formerly LINDA L. HUBERT, have dﬂfﬂnlted in the performance of the terms and
conditions of said Note and Mortgage andthe FDIC is entitled to immediate possession of

the collateral securing said Note and foif&élosure of the Mortgage against all Defendants.



8. The Mortgage owned, held and sued upon by the FDIC herein expressly
waives appraisement or not at the optioﬁ._-b_f the owner and holder thereof, said option to
be exercised at the time the Complaint was filed herein and the FDIC has elected to have
said property sold with appraisement. |

IT IS, THEREFORE, ORDEREI_):,I_Z_ADJUDGED AND DECREED by the Court
as follows: |

1. Plaintiff shall have judgment jn personam and in rem against the Defendants,
LAWRENCE A. HUBERT, LINDA L. GROTHEER, formerly LINDA L. HUBERT, and
JIMMY L. REAGAN and MILDRED SREAGAN, for the principal sum of $58,269.88,
with interest in the amount of $16,381.63 to July 30, 1991, and interest accruing thereafter

at the rate of $16.36 per diem, until date.'fdf judgment, and thereafter at the post-judgment

interest rate of 3. ¥ % per annuiﬁ, until paid; for costs of this action, including a
reasonable attorney’s fee and expenses of':';oreclosure and sale.

2. Further, the amounts set out in paragraph 1 above are secured by the
Mortgage herein sued upon and constituté‘ :a good and valid first, prior and superior lien
upon that real estate and premises located in Rogers County, the same being described as
follows:

Lot 11, in Block 2, of WILDWO_GE?D ACRES ADDITION, a Subdivision in

Section 22, Township 21 North, Range 16 East of the 1.B. & M., according to

the recorded plat thereof;
and that said Mortgage lien of the Plamtiff be and the same is hereby established and

adjudged to be prior and superior to the right, title and interest of all Defendants herein

and all persons claiming under them smce the commencement of this action, with the



exception of the sum of $666.43 due and owing to Defendants, ROGERS COUNTY
TREASURER and BOARD OF COUNTY COMMISSIONERS OF ROGERS COUNTY,
OKLAHOMA, for unpaid real estate ad valorem taxes, for all of which execution shall issue.
3. The Mortgage and lien of the Plaintiff in the amounts hereinabove set forth
is found and adjudged to be foreclosed and a Special Execution and Order of Sale shall be
issued out of the office of the Clerk of United States District Court for the Northern District
of Oklahoma, in this cause directed to the Sheriff of Rogers County to levy upon, advertise
and sell, after due and legal appraisement, the real estate and premises hereinabove
described subject to unpaid taxes, advancements by Plaintiff for taxes, insurance premiums
or any expenses necessary for the preservation of the subject property, if any, and pay the
proceeds of said sale to the Clerk of this Court as provided by law for application as follows:
FIRST: To the payment of thé costs herein accrued and accruing;
SECOND: To the payment of .the sum of $666.43 due and owing to the
Defendants, ROGERS COUNTY TREASURER and BOARD OF
COUNTY COMMISSIONERS OF ROGERS COUNTY,
OKLAHOMA, for unpaid real estate ad valorem taxes.
THIRD: To the payment of the judgment and lien of the Plaintiff in the
amounts herein set out and any advancements by Plaintiff for taxes,
insurance premiums or expenses necessary for the preservation of the

subject property;

FOURTH: The balance, if any, to be paid to the Clerk of this Court, all to await
the further order of this Court.

4, From and after the sale of said real estate as herein directed and upon the
confirmation of such sale by the Court, thé Defendants herein, and each of them, shall be
forever barred, foreclosed, enjoined and restrained from setting upon or asserting any lien

upon or any right, title or interest or equity of redemption in or to said real estate adverse



to the right and title of the purchaser at such sale if the same be had and confirmed.

5. Upon proper application by the purchaser, said Clerk of the United States
District Court for the Northern District sh;ﬂl issue a Writ of Assistance to the Sheriff of
Rogers County, or to such other officer 50 designated by law, who shall thereupon and
forthwith place said purchaser in full and complete possession and enjoyment of the

premises and real estate described.

i ,
JUDGE OF THE U. S. DISTRICT COURT

APPROVED:

.~ Richard H. Ruth, OBA #7850
Attorney for Plaintiff, FDIC
Post Office Box 26208
Oklahoma City, Oklahoma 73126

(405) 841-4319

HUBERTJE
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IN THE UNITED STATES DISTRICT COURT JUL 301992
FOR THE NORTHERN DISTRICT OF OKLAHOMA

Richard M, La o
JERRY CARL BARNES, U.s. DlSTng?%cgh%‘-’{;k
Petitioner,

vs. Case No. 91-C~517-B

RON CHAMPION, et al

Respondents.

QRDER

This matter comes on for consideration of multiple motions,
applications and objections filed by Petitioner, Jerry Carl Barnes.
These pleadings are:

(1) Motion of Petitioner for appointment of counsel.

(2) Motion of Petitioner to set hearing before then Chief Judge
H.Dale Cook.

(3) Motion of Petitioner for evidentiary hearing.

(4) Application of Petitioner for writ of habeas corpus ad
testificandum.

(5) Motion of Petitioner for Magistrate Judge to rule on merits.

(6) Motion of Petitioner to dismiss this case without prejudice.

(7) Objection of Petitioner to Report and Recommendation of
Magistrate Judge recommending the case be dismissed.

(8) Motion of Petitioner for leave to submit a more definite
statement. _

(9) Motion of Petitioner to add as authority the Tenth Circuit
Court of Appeals recent decision on "Cap Law".

(10) Motion of Petitioner for leave to amend his writ of habeas
corpus pleading to substitute the name of H.W.Sonny Scott in
place of Ron Champion.

In his Report and Recomméndation, entered October 10, 1991,
the Magistrate Judge, concluding that the Court only has power to
grant a habeas writ to petitioners who are in custody on the
conviction they attack, 28 U;ch.§2241(c)(3), recommended that the

Petition For Writ Of Habeas Corpus be denied because: (1) a



petitioner is not in custody under a conviction when the sentence
imposed for that conviction has expired (citing Maleng v. Cook, 109
S.Ct. 1923 (1989)); and (2). Petitioner Barnes discharged the
sentence under attack on July 31, 1991.

Petitioner filed his Objection to the Magistrate Judge's
Report and Recommendation on Ooctober 28, 1991.

overlooked in this matter is Petitioner's Motion To Dismiss
Without Prejudice, filed October 2, 1991, wherein Petitioner seeks
dismissal because:

“"There is a certain Ground/Argument that is
Dispositive of all claims herein. However, the said
gqround/argument will be dismissed under Rose-V-Lundy, 455
U.S. 509, 102 S.Ct.1198, 71 L.Ed.2d 379 (March 3, 1982)
for failure to exhaust State-Remedy."

Thus, the petitioner request this (court) to dismiss
his petition today."

In pleadings filed subsequent to the Motion To Dismiss
Petitioner has failed to repudiate or seek to withdraw such motion.
The Court concludes Petitioner's Motion should be and the same is
hereby GRANTED. This matter is DISMISSED WITHOUT PREJUDICE. The
Magistrate Judge's Report and Recommendation is vacated as moot.
Also moot ére Petitioners _ﬁarious motions, applications and

objections and any pending motions of Respondents.

IT IS SO ORDERED this 1%2 day Of/gnly, 1992.

s
A
e

“““ e

 FHOMAS R. BRETT
_ UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

DEBORAH C. KENDALL,
Plaintiff,

vs.

Case No. 91*C-0292—B~///
T. .

o1
i

JAMES D. WATKINS, Secretary
of the Department of Energy
of the United States,
SOUTHWESTERN POWER _
ADMINISTRATION, an agency of
the United States, J.M.
SHAFER, GEORGE GRISAFFE,
RICHARD MORIN, and COLIN
KELLEY,

-l

Defendants.

-;ﬁnGuENT

In accord with the Order fi1ed July 29, 1992, granting
Defendants' Motion for Summary Judgment, the Court hereby enters
judgment in favor of Defendants, James D. Watkins, Southwestern
Power Administration, J.M. Shafer, George Grisaffe, Richard “iﬁ.
Morin, and Colin Kelley, and against the Plaintiff Deborah C.
Kendall. Costs are assessed against the Plaintiff and each party
is to pay its respective attofney's fees.

2 ‘?"'{-@

Dated, this day of July, 1992.

“PHOMAS R. BRETT
“:UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT CF OKLAHOMA

e
No. 91-C-861-C //////
FILED
JUL 2 81992 forr’

flichard M. Lawrence, Clerk
1. §. DISTRICT COURT
¢ SeraERR DISTRICT OF CKLAHOMA

UNITED STATES OF AMERICA,
Plaintiff,

V.

THIRTEEN COLT, M-203,

40 MM GRENADE LAUNCHERS,
et al.,

Nt S St bl N St S it sl Nt Nempiath

Defendants.
ORDER

Before the Court is the motion of William Hugh Fleming for
return of property. The identical motion has been denied by Judge
Ellison in the corresponding criminal matter, Case No. 91-CR-168-E
by Order filed March 6, 1992. Accordingly, by reason of collateral
estoppel, the motion shall be denied in this case as well.

It is the Order of the Court that the motion of William Hugh
Fleming for return of properﬁy is hereby denied.

IT IS SO ORDERED thiSQgLE/aay of July, 1992.

(

"W DA
UNITED STATES DISTRICT JUDGE

25
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

DEBORAH C. KENDALL,
Plaintiff,

vS. Ccase No. 91—C—0292~B-///
JAMES D. WATKINS, Secretary
of the Department of Energy
of the United States,
SOUTHWESTERN POWER
ADMINISTRATION, an agency of
the United States, J.M.
SHAFER, GEORGE GRISAFFE,
RICHARD MORIN, and COLIN
KELLEY,

Ficiard 32 Lawrar
U TEIC
ki,

ioe, Clark

u

¥

[
¥

Defendants.

ORDER

This matter comes on for consideration of the Report and
Recommendation ("R & R") of the Magistrate Judge concerning:
Defendants' Motion to Strike Jury Trial Setting; Defendants'
Motion to Dismiss Claims and Counts Based Upon 42 U.S.C. §§ 1983,
1985, 1986, and 1988 and the Fifth and Fourteenth Amendments to
the Constitution; Defendants' Motion to Dismiss the Amended
Complaint as to the Defendanﬁé Southwestern Power Administration,
an Agency of the United Statéé, J.M. Shafer, George Grisaffe,
Richard Morin, and Colin Kelley; and Defendants' Motion for
Ssummary Judgment, and Plaintiff's Motion to Amend the Amended
Complaint. The Magistrate Judge recommends that Plaintiff's
Motion to Amend the Amendéd Complaint be denied and that all
Defendants' motions be grantéﬂ. The Court agrees with the

Magistrate's recommendation.



PACTS

This action arises from the alleged discriminatory hiring
practices of the Southwestern Power Administration ("SWPA") and
that agency's alleged mistreaﬁment of the Plaintiff, Deborah
Kendall ("Kendall"). Kendall'‘s tenure at SWPA, where she worked
as a typist, was a stormy one. From September of 1987 until
March of 1988, Kendall worked for the Administration on a
probationary basis. Plaintiff was terminated in March of 1988,
prior to completing her probaFionary period, and she appealed
this termination. During the Qummer of 1989 Kendall, assisted by
counsel, entered into settlement negotiations with SWPA. By
September she had executed an agreement that granted her
reinstatement with back pay, provided she also execute an
irrevocable resignation effective May 4, 1990.

Oon November 17, 1989, Plaintiff deposited her check for back
pay, and three days later she attempted to have the resignation
nullified due to alleged duress in the inducement to sign the
agreement. In June of 1990, when efforts to nullify the
agreement failed and Kendall's:resignation became effective, she
submitted two applications for federal employment at SWPA. Both
were returned due to the settlement agreement's provision that
SWPA would have "no further obligation" to Plaintiff after May 4,
1990. On January 4, 1991, Kénﬂall received an adverse judgment
in the District Court for Tul@a County, where she appealed the
Oklahoma Employment Security dbmmission's decision to deny her

unemployment benefits. The Tulsa District Court held that



.......

Kendall's settlement agreement was voluntary and valid, and that
her resignation was irrevocable. Kendall then filed this action
on May 3, 1991, based on the alleged discriminatory treatment of
her two applications to SWPA. The complaint was amended on
October 17, 1991, and it is this amended complaint which
Plaintiff presently moves to amend.

PLAINTIFF'S MOTION TO AMEND THE AMENDED COMPLAINT

Leave to amend the pleadings is at the discretion of the

district court, although amendment is freely allowed where

justice so requires. Fed.R.Civ.P. 15(a); Federal Insurance Co.

v. Gates lLearjet Corp., 823 F.2d 383, 387 (10th Cir.

1987) ("Gates"). The district court is allowed to deny the

privilege to amend, but it must give a reason for its refusal of

the motion. Triplett v. LeFlore County, Okla., 712 F.2d 444,
446-47 (10th Cir. 1983) ("Triplett"). Reasons justifying denial

of a motion to amend include the risk of "undue delay, bad faith
or dilatory motive, repeated failure to cure deficiencies by
amendments previously allowed; ﬁndue prejudice to the opposing
party, [(or] futility of an amendment." Id. at 446.

Plaintiff asks the Courﬁzfor permission to amend the amended
complaint very late in this proceeding. The amendment was first
proposed in March of 1992, twb?months after discovery in this
action was supposed to be completed and five months after
amendments to the pleadings wa#e.due. The proposed amendment is
not minor; it makes several fﬁ@tual allegations that are

completely outside the scope of both the original and the amended



complaint.' Plaintiff cites as concerns justifying the
amendment: the time constraints and urgency of the initial
filing, the Defendants' complaints of lack of specificity, the
fact that some matters now alleged were first discovered during
formal discovery, and that the amendment serves the ends of
justice and specificity. (Brief in Support, pp. 1-2). These are
important considerations, and the Court must weigh them carefully
against the interests of efficient administration of justice and
fairness to the Defendants.

Plaintiff justifies the lateness of this proposed amendment
primarily on the ground that the urgency surrounding the initial
filing, coupled with her mental state at the time the Complaint
wag filed, prevented her from pleading all of the factual bases
underlying her claim. This action was originally filed on May 3,
1991. Most of the occurrencés now plead by Plaintiff took place
either during or prior to her reinstatement period from September

of 1989 to May of 1990.2 (Plaintiff's Motion to Amend the

! Exhibit 1 of the Plaintiff's Motion to Amend the Amended
Complaint proposes to change paragraph 5 from a two sentence
allegation to a six-subdivision claim, introducing complaints
about Ms. Kendall's experiences both while reinstated at SWPA and
after she was terminated from the Administration. Neither time
was implicated in either of the first two versions of the
complaint. s

2 p1aintiff fails to cite specific dates of occurrences in the
proposed amendment. After e¥amining the record, the facts which
support Plaintiff's new claimg all occurred prior to the date of
the original filing of the present action, May 3, 1991. However,
allegation 5(d) (blacklisting} could be interpreted as continuing
after the date of the initial) filing. Since Plaintiff has not
alleged blacklisting after the filing of the original suit, the

Ccourt assumes that this is net claimed and finds that all of the
new allegations concern occurrences prior to May 3, 1991.
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Amended Complaint, Exhibit A). Accordingly, Plaintiff not only
knew of her alleged mistreatment while reinstated at SWPA when
she filed, but she must have known of the discriminatory
treatment more than one year prior to the commencement of this
cause.

It is unclear to the Court why these new allegations,
concerning facts known by Plaintiff for years, are finally able
to come to light now, shortly before the trial was to begin. 1In
fact, Kendall was allowed to amend her initial Complaint on
October 17, 1991. Certainly the facts concerning these important
events, notwithstanding her "distraught" mental state and the
urgency of her first filing, could have been plead then. Yet
Plaintiff amended the original Complaint only to perfect
jurisdictional concerns in Counts II and III, which were
discovered during discussions at the first status conference.
(Defendant's Response, pp. 2-3}. The court finds this
justification to amend suspect at best.

Weighed against the Plaintiff's justification for amendment
is the undue delay and prejudice that the proposed amendment may
cause in this action. See Triplett, 712 F.2d at 446; Gates, 823
F.2d4 at 387. 1In Gates, the Federal Insurance Company ("Federal
Insurance"), insurer of a plane owned by Gates Learjet
Corporation ("Gates"), was forced to pay for the wrongful death
of five passengers. Federal Insurance then filed a subrogation
action against Gates to recover its losses. Late in the

litigation Gates filed a motion to amend its answer by adding a



statute of limitations defense that had not been previously
asserted, which the district cﬁﬁrt denied. The Tenth Circuit
held that the district court @id not abuse its discretion in
denying the motion to amend wﬁép:“at the time the lawsuit was
filed Gates possessed the documents from which it could have
discovered and asserted the defense." Id.

In the present case, Kendéil knew of her treatment at SWPA
at the *ime she filed this actipn. She certainly had all the
information necessary by July_ﬁl, 1991, the cutoff date for
discovery.> Furthermore, these allegations raise entirely
different issues than those g@fmane to the current action. Her
Complaint alleges discriminatiﬁn only with regard to SWPA's
failure to hire her after theitermination pursuant to the
settlement agreement. (Amen&ﬁ& Complaint, p.3). All of
Defendants' discovery and triﬁi preparation has dealt with this
allegation. The proposed améﬁﬁment concerns alleged
discriminatory acts while Plaintiff was working at SWPA,
discrimination in the handlin@:of employment information

concerning her, and improprieties in executing the settlement

agreement. (Plaintiff's Mot! to Amend the Amended Complaint,

Exhibit A). The amendment ig not simply for the purpose of

specificity, except insofar d# it specifies entirely new causes

of action. Forcing Defendant#i to answer these allegations would

require further discovery, +ional time to prepare, and undue

3 plaintiff has not asks
the July 31 deadline, and her
any actions against her that

for any further discovery since
jroposed amendment fails to allege
curred after this date.
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delay. Therefore the Plaintiff's motion to amend is denied.
APPLICABILITY 01.3291 CIVIL RIGHTS ACT
Plaintiff claims that the rights to jury trial and to

compensatory damages attach unﬂer the 1991 Civil Rights Act.

(Supplemental Objections to R & R, p. 1); See 42 U.S.C. § 1981.
The 1991 Civil Rights Act becaﬁe effective November 21, 1991.
Any rights under § 1981 can only apply in this case, where the
alleged violations occurred pﬁior to May of 1991, if the Act's
provisions were intended to apply retroactively. This court has
held previously, in accordance with the decisions of several
circuit courts, that the 1991 €ivil Rights Act is not

retroactive. See Jackson v. Readnour, No. 91-C-411-B (N.D.Okla.

June 15, 1992); Horner v. Mansagiement and Training Corp. and Tulsa

Job Corps, No. 91-C-835-B (N.D;Okla. June 15, 1992); Mozee V.

American Commercial Marine Service Co., 963 F.2d 929 (7th Cir.

1992); Fray v. Omaha World Hexald Co., 960 F.2d 1370 (8th Cir.

1992); Vogel c. City of Cincinmati, 959 F.2d 594 (6th Cir. 1992).

The Court maintains this position, and finds that the 1991 civil

Rights Act is inapplicable in this matter.

PLAINTIFF'S CLAIMS UNDER 43ﬁu.s.c. §§ 1983, 1985, 1986, 1988

AND THE FIFTH AND POURTEENTH AMENDMENTS

Plaintiff claims that féﬁmral employees should be afforded
the same rights as other citﬁﬁgns in the employment context. Her
primary complaint is that Tihih VII provides no means of suing a
federal employer for emotional damages caused by reprisal

discrimination. (Objection by Plaintiff to R & R, p. 4).



Kendall feels that Brown V. efieral Services Administration, 425

U.S. 820 (1976), limiting fedeéral employees' legal rights in

discrimination suits to those otected by Title VII, should be

overruled. The Supreme Court ©f the United States clearly and

unambiguously set out in Browfy: that the Title VII remedies are

exclusive for federal employe@#, and that is the law of the Tenth

Circuit. Keesee v. Orr, 816 ¥.2d 545, 547 (10th Cir. 1987).

While Plaintiff may disagree with Brown, its holding controls

this matter, and she is preclugled from raising a claim under

§1981, et seq. Trotter v. Todd, 719 F.2d 346, 350 (Loth Cir.

1983). Accordingly, Plaintiff's claims of discrimination in

contravention of 42 U.S.C. §§ 1983, 1985, 1986, 1988 and the

Fifth and Fourteenth Amendmen are dismissed. The actions
against J.M. Shafer, George Grisaffe, Richard Morin, Colin
Kelley, and Southwestern Power: Agsociation are also dismissed,
since in Title VII actions, "% e head of the department, agency,

be the defendant."* 42 U.S.C. §

or unit, as appropriate, shal

. Postal Service, 861 F.2d 1475,

2000e-16(c); see Johnson Vv,

§ remained in the suit, Defendants
@ttlement agreement's validity as
rederal officials have a gualified
re they have not violated a clearly
tional right of which a reasonable
%, Fitzgerald, 457 U.S. 800, 818
.2d. 1454, 1456 (10th cir. 1989).
i termination pursuant to the
the settlement agreement violated
be free from discriminatory hiring
ions do not overcome the burden
the Plaintiff's right to be free
jes is a clearly established one,
@ve that their actions pursuant to
‘plainly violative of that right.

4 Even if these five par
are correct in relying on th
their defense in this case
immunity from suit in cases
established statutory or con
person would have Known. Ha
(1982); Powell v. Mikulecky,
Plaintiff here <claims th
voluntary resignation claus
her clearly established righ
decisions by SWPA. These
described in Harlow. Alth
from discriminatory hiring
Defendants had no reason to I
the settlement agreement wer
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1476 (1oth cir. 1988), 493 U.S. 811 (1989).

DEFENDANTS * UDGMENT

All that remains is Plaintiff's claim against James D.

Watkins as head of the Department of Energy. Kendall alleges
that the SWPA discriminated & inst her in refusing to consider

her two job applications of J ﬁ 1990. She further claims that

her settlement agreement with”"S8WPA on September 1, 1990 is

invalid because she was coerced into signing it. Defendants

believe that the refusal to agcept the applications was proper
and they move for summary jua ent pursuant to Fed.R.Civ.P.

56 (c). The Court agrees with.“he Magistrate Judge's assessment

of the case and grants summal judgment.

According to Rule 56(c) ‘éf the Federal Rules of Ccivil

Procedure, if a party fails t@ show sufficient proof on an

element essential to proving'her case and on which she will have

the burden of proof at trial,7she loses as a matter of law.

Ccelotex Corp. v. Catrett, 47 .S5. 317, 322 (1986). 1In

evaluating a summary judgment?blaim, the Court makes all

. be drawn from the record in a

reasonable inferences which .

light most favorable to the party opposing summary Jjudgment.

Abercrombie v. City of Cat 896 F.2d 1228, 1230 (10th Cir.

1990). In order to withsta he Motion for Summary Judgment the

record must reflect that a jne issue of material fact exists

as to the settlement agreeme ‘s validity and, if the agreement
is invalid, the allegations of discriminatory behavior on the

part of SWPA. The record re icts neither.




An employee may waive his or her Title VII rights by

entering into a settlement agreement so long as consent to the

agreement is knowing and voluntary. Alexander v. Gardner-Denver
Co,, 415 U.S. 36, 52 n.15 (191@). In the present case, the
questions of voluntariness an&iknowledge of the waiver were
previously adjudicated in the District court for the County of
Tulsa, Oklahoma. Defendants elaim, and the Court agrees, that
Plaintiff is collaterally estdpped from raising the issue again
here. Where an issue has been previously litigated between the
same parties or privies of the original parties, and that issue
was necessary for the determination, then the first court's
conclusion is binding as to tﬁs parties in subsequent litigation.

Amoco Production Co. v. Heimapn, 904 F.2d 1405, 1417 (10th Cir.

1990), cert. denied, U.8. , 111 s.ct. 350 (1990).
Furthermore, the totality of the circumstances are
considered when evaluating the gquestion of voluntariness or

knowledge of the waiver. Torrez v. Public Service Co. of New

Mexico, Inc., 908 F.2d 687 (igth Cir. 1990) ("Torrez"). In

Torrez, the Tenth Circuit fou a question of material fact
existed on the issue of voluntariness in the waiver of the
plaintiff’s Title VII rightaé’:Flaintiff there signed an
agreement which waived "any and all claims which I have or might
have" against his employer, Eublic Service Company of New Mexico.
The plaintiff had no attorney} did not get to negotiate the terms

of the release, and the lanqﬁﬁge concerning the waiver was

ambiguous. Here, the Distrie¢t Court of Tulsa Ccounty found that

10



under the circumstances Kendall did voluntarily waive her rights
under Title VII, and she was accordingly denied unemployment
benefits. The Court agrees that, viewing the totality of the
circumstances, the District Cburt of Tulsa's decision is
consistent with Torrez.® Kendall had an attorney and both of
them negotiated the terms of the release. Kendall signed the
release on the advice of couﬁ#ﬁl. The release expressly states
that SWPA will have "no furthér obligation" to Kendall after her
resignation. (Supplement to Defendants' Response to Plaintiff's
Motion to Amend the Amended Complaint, Exhibit 7). These facts
are sufficient to prove that'ﬂendall knew or should have known
that the release she negotiat@d did not obligate SWPA to consider
her applications after her vqiuntary resignation. SWPA's refusal
to consider Kendall's applications, in reliance on the voluntary
release, does not give rise to a Title VII action.

Therefore, the Court adopts the Magistrate Judge's Report

5 Kendall points to facts surrounding the negotiation of the
settlement agreement which she contends, when viewed in a light
most favorable to her, show rcion or duress. Plaintiff claims
that her long period of uneniployment prior to the settlement put
her under substantial financial pressure, and that her attorney
and the negotiators for sWPA forced her to sign the agreement.
The court in Brees v. Hampton, 877 F.2d 111 (D.C. Cir. 1989),
cert. denied, 493 U.S. 1057 {1990) was faced with a plaintiff in
a similar predicament. Mr. prees was found to have voluntarily
committed to an irrevocable r@signation where he had time to
review the proposed agreement and picked the effective date of
his resignation, even though he was under financial strain and
other pressures to sign the agreement. Id. at 118. The court in
Brees found no issue of mateyial fact to prevent summary judgment
on the issue of voluntariness and consent to the resignation.
Kendall's situation is nearly identical; she was under pressure
to resolve her problems but WHE able to negotiate with the
assistance of her attorney the terms and date of her resignation,

including a provision for back pay.
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and Recommendation, and orders that the Plaintiff's Motion to
Amend the Amended Complaint is DENIED, the actions against
Defendants J.M. Shafer, George Grisaffe, Richard Morin, Colin
Kelley, and Southwest Power Aﬁéociation are DISMISSED, and

Defendants' Motion for Summary'JudgE:Ey }s GRANTED.

. o7
IT IS SO ORDERED, this ;Kﬁ?,»/" day of July, 1992.

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE

12
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IN THE UNITED STATES DISTRICT COURT ' 1 1, K EJ

FOR THE NORTHERN DISTRICT OF OKLAHOMA

THRIFTY RENT-A-CAR SYSTEM, INC.,
an Oklahoma corporation,

Plaintiff,

vSs.

)
)
)
)
)
)
DYNASTY AUTO RENTAL AND LEASING, )
INC., a Massachusetts corporation, )
RICHARD E. THIBAULT, KENNETH )
DEMARCO and MICHAEL SCARDUZIO, )
individuals, : )

)

)

Defendants,

In keeping with the Findings of Fact and Conclusions of Law
entered herein this date, Ju&ément is hereby entered in favor of
Plaintiff, Thrifty Rent*A—Cﬁﬁ System, 1Inc., and against the
pDefendants, Dynasty Auto Rentai'and Leasing, Inc., a Massachusetts
corporation, Richard E. Thiﬁﬂult, Kenneth DeMarco and Michael
Scarduzio, in the amount of Nﬁheteen Thousand Eight Hundred Forty
Five and 75/100 Dollars ($18,é#5.75), as and for attorney's fees,
and interest to run thereonzﬁy_the rate of 3.51% per annum from
this date. J
1992.
Wﬁ)&{
HGMAS R. BRETT -
 ITED STATES DISTRICT JUDGE

DATED this
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IN THE UNITED STATES DISTRICT COURT # /*
FOR THE NORTHERN DISTRICT OF OKLAHOMA .1,4,

DAVID A. WHITE,

Plaintiff,

V. Case No. 90-C-421-
UNIVERSITY OF TULSA, THE
UNIVERSITY OF TULSA COLLEGE
OF LAW, PROFESSORS CHAPMAN,
HAGER, LIMAS, TANAKA, CLARK,
ADAMS; AND SHEILA POWERS,

Defendants.

G RDER

Before the Court are Plaintiff's motion to alter or amend the
court's order and Jjudgment entered on February 26, 1992;
Plaintiff's request for admission; Plaintiff's objection to the
Magistrate Judge's order feieasing protected matter; and
Defendants' motion for sanctions and attorney fees.

Plaintiff —David White .{"White“), in his First Amended
Complaint, alleged ten causes ©f action against the University of
Tulsa, the University of Tuls& College of Law (collectively, "the
University"), and Professors-dhapman, Hager, Limas, Tanaka, clark,
Adams and Sheila Powers. Tha*ﬁauses of action arise from White's
contention that he was deni$ﬂ certain honors while attending the
University. l

Plaintiff brought foufn claims solely against Defendants
University and Adanms: count I: intentional and/or negligent

infliction of emotional distﬁﬁﬁs; Count II, negligence; Count III,



invasion of privacy and Count IV, a civil rights violation of the
Family Education Right to Privacy Act, based on Plaintiff's
assertion that the University“is a state actor. These claims arise
from a dispute between Plainﬁf%f and Defendant Adams, who had an
attendance policy in his Law Qﬁhool Civil Procedure class. Adams,
believing that Plaintiff had arranged for other students to put
Plaintiff's initials on the ﬁttendance list, lodged a Student
conduct Code complaint with the Dean of the law school. Since the
conduct hearing could not bej@éld until the fall semester, Adams
gave Plaintiff an "N" (no gradéj on his transcript. The hearing was
resolved in Plaintiff's favof; and the "N" was replaced with the
"A" Plaintiff had earned in tﬁé class.

Plaintiff alleges that tﬁﬁ University informed the law school
student body about the chargé#} which was an invasion of privacy;
he claims he suffered severe'ﬁ@otional distress and damage to his
potential lifetime earning capacity by the dispute, which he claims
arose out of willful and want&ﬁ acts by the University.

count V, alleging breach of contract, is asserted against the

University, former student ;ﬁheila Powers and all Defendant

professors except Adams. Plain ff alleges that, although qualified

for the University's highest ighor of Order of the Curule Chair, he

was passed over by the select, committee. Also arising from this

issue are Count VI, intenti; 1 and/or negligent infliction of

legligence; Count VIII, invasion of

emotional distress; Count VII

privacy; Count IX, civil rights violation of §1983; and Count X,

antitrust, based on Plainti:

8 contention that Defendants are



attempting to exclude him fromJthe practice of law.

Of those ten claims, four remained' until February 26, 1992,
when the Court entered judgmenﬁfdismissing the case with prejudice
for failure to prosecute, pursuant to Fed.R.Civ.P. 41(b). Plaintiff
did not appear for jury trihl, and Defendants had moved for
dismissal with prejudice.

Plaintiff now asks the Coﬁrt_to alter or amend its judgment to
keep before the Court a summﬁfy judgment motion on tie breach of
contract count. He also asks'ﬁhat the dismissal as to the other
counts be made without prejudiée and without adjudication upon the
merits. In the alternative, Fiaintiff asks that the Court vacate
the judgment, and not enter aﬁ;order or judgment until after it has
ruled on the summary judgmenﬁi#otion.

A district court may, witﬁin its discretion, dismiss an action

for want of prosecution. Linkf@. Wabash Railroad Co., 370 U.S. 626

(1962); United States v. Berpipy, 713 F.2d 568 (10th Cir. 1983);

Food Basket v. Albertson's, 416 F.2d 937 (10th CcCir. 1969).

Plaintiff has made no escuse for his nonappearance at the

scheduled trial on February 2§, 1992. In Plaintiff's objection to

Defendants' application for i :atrial conference, filed February

3, 1992, he stated that "Plaintiff has consistently presented

himself to the Court as being unable to proceed this cause to trial

primarily because of his pauper status." Plaintiff, a licensed

lcount IV, civil rights #%iolation due to Adams placing an "NU
on Plaintiff's law school tr: ¢ript; Count V, breach of contract;
Count IX, civil rights violatitn for denying Plaintiff the Order of
the curule Chair; and Count X, antitrust.

3



attorney in Texas, has proceeded on a pro se basis and stated that
he was unable to hire a Tulsa attorney. Plaintiff stated in
previous pleadings that he does not intend to take this case to
trial, desiring instead a ruling on his summary judgment motion in
hopes that a favorable outcamﬁ:will convince a Tulsa attorney to
take his case on the remaining issues.

Plaintiff has requested and received numerous extensions of
time, often over Defendants' .objections, arguably a pattern of
delay. This alleged delay also provides, in part, the basis for
Defendants' motion for sanctions and attorney's fees, pursuant to
Fed.R.Civ.P. 11. _

on July 20, 1990, the .Magistrate Judge found five? of
Plaintiff's claims to be f¥ivolous. (See Second Report and
recommendation of the Magistrate Judge, Doc. Entry No. 15 of this
case). Plaintiff, in his objection to the Magistrate's Report,
stated in regard to his antitrust claim that he "does not have time
to sufficiently research and respond intelligently to the
Magistrate's recommendation ... Since antitrust has a four year
statute of limitations, Plaintiff will amend his complaint at a
later date should further research and better understanding of
antitrust actions advocate Bﬁah." (Plaintiff's objection, Doc.
Entry No. 26). After receiving two extensions of time in which to
file a response to the Motion!to Dismiss, Plaintiff instead moved

for leave to file a First Hﬂended complaint, stating that his

2count I, defamation; -fount III, negligence; Count VI,
antitrust; Count VII, Family Education Right to Privacy Act
violation pursuant to 42 U.S.C. §1983; and Count VIII, negligence.
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defamation claim "may be dismissed as frivolous." He did not
respond to the Motions to Di$miss.

The court declined to follow the Magistrate Judge's
Recommendation, although noting that "the recommendation of the
Magistrate may well be correat in all respects." Plaintiff was
given another opportunity tq @fu11y respond, or reconsider the
merit of any or all of hi#ﬂ claims" in 1light of Defendants!'
intention to seek Rule 11 sandﬁions (See Order, Doc. Entry No. 34).
Plaintiff was granted 15 days £o respond to Defendants' Motion to
Dismiss because Plaintiff, '“6bviously unfamiliar with federal
procedure, has asked that h&fhot be required to respond to the
motions to dismiss until the ceurt adopts or rejects the Report and
Recommendation." Plaintiff aiﬁo was given leave to file his First
Amended Complaint.  it.

Plaintiff's First Amen&ﬁﬁ Complaint omitted the defamation
claim, but did contain the fdﬁ% other claims the Magistrate Judge
had found frivolous. In Februaf? 1991, Defendants filed a Motion to
Dismiss Defendant Tanaka froﬁ“éll claims and a Motion to Dismiss
First Amended Complaint Counts IV, IX and X. Plaintiff requested
and was granted two extensi&ﬁs of time to respond to the new

Motions to Dismiss, but failed to do so.

Oon March 22, 1991, Plaintiff filed a Motion for Leave to file

a Second Amended Complaint. Om:April 8, 1991, the Court granted the

two pending Motions to Dismisg for failure of Plaintiff to respond.

Oon April 17, 1991, the Court nied leave to amend the complaint,

stating that the proposed amﬂwdment would not survive a motion to



dismiss for failure to statefa claim because the new claim was
based on inapplicable case law (Order, Doc. Entry No. 58).

On May 8, 1991, Plaintiff appealed the dismissal order without
certification from the Distriet Court as to the appealability of
the question.? on May 30, IﬁQl, Plaintiff filed a Motion for
Relief from the dismissal order, pursuant to Fed.R.Civ.P 56(c},
stating that his failure to res#pond to the Motions to Dismiss was
excusable neglect because his domputer broke down, his handwriting
is illegible, he was too busy ﬁith a separate case and he was
looking for and moving into new office space. The Court denied the
motion, noting that it was evidence of "a pattern of delay on
plaintiff's part. Plaintiff is not a layman, but an attorney....
The present motion, finally accompanied by a response to the

motions to dismiss, was filedﬁtimOSt four months after the motions

to dismiss themselves weréi%filed. He had been granted two
extensions of time but willfuiiy declined to request a third. The
Court has been lenient with;%laintiff, but his culpability is
obvious." (Order, Doc. Entry.ﬁﬁ; 80) .

A scheduling order was eﬁ&éred that established a trial date

of February 18, 1992. However, on August 19, 1991, Plaintiff filed

a Motion to Set Aside the Schah'ling Order until the Court ruled on

a Plaintiff's pending Summary qagment motion concerning Count V.

Defendants allege that, altho h the motion was not ruled upon by

the Court, Plaintiff ignored ° scheduling order by not sending a

3The Tenth Circuit dlsmiﬁued the appeal on May 11, 1992, at
Plaintiff's request.



witness list by August 23, iéél, the deadline in the scheduling
order. The motion to set asjde the scheduling order later was
denied by the Magistrate Judgé,

The Magistrate Judge, in}ﬁis November 20, 1991, order denying
Plaintiff's motion to reconsiéﬁr, warned Plaintiff of the Court's
increasing impatience. He notﬁﬁ that Plaintiff was told on October
22, 1991, that the schedulfﬁg order would not be set aside.
However, Plaintiff waited until November 12, 1991, to file a motion
to reconsider. "The instant ﬁbtion, for all practical purposes,
appears only to be a dilatoryﬁtactic - yet another example of what
this Court sees as questionaﬁiﬁ conduct by a licensed attorney.

"Throughout this case, thére are examples where White - hiding
behind his pro se and in :gﬁ@g pauperis status - has not timely
filed his pleadings or where he has repeatedly requested
extensions." The Magistrate Judge also stated that "there is
l1ittle question that White's behavior has further slowed the
lawsuit." (Order, Doc. Entry.ﬂo. 126).

Defendants allege that,:dgspite this clear warning, Plaintiff
exchanged no premarked éﬂﬁibits; submitted no deposition
designations nor written objﬁations to Defendants' submissions;
prepared none of the pretriaiﬁbrder and refused to sign or discuss
it; and prepared no jury instiuctions, voir dire or trial brief.

During a pretrial conféﬁ%nce before the Magistrate Judge on
December 4, 1991, Plaintifff@tated that he had no claim against
Defendant Powers. This was ii{ﬁonths after he filed the lawsuit.

Plaintiff also stated that he'did not intend to go to trial in this



matter. The Magistrate recommended that Defendants' Motion for
summary Judgment, filed on Octdbér 4, 1991, be granted as to Counts
Vi, VII and VIII due to Plaintiff's failure to respond. The Court
affirmed the recommendation on January 14, 1992.

On December 13, 1991, Plgintiff moved for a dismissal with
prejudice of three of the four remaining claims: Counts I, II and
ITI. Defendants objected and mqved for involuntary dismissal with
prejudice based on Plaintiff's intention not to go to trial. At the
trial date, February 24, 1992, Defendants appeared for trial, but
Plaintiff did not. The Court dismissed the case with prejudice.

The Court concludes thiéﬁaase has been subject to numerous
delays caused by Plaintiff, as-illustrated by the record. The Court
further concludes it did not ahhse jits discretion by dismissing the
case with prejudice. The Court declines to alter or amend its
judgment, nor will the court vacate the judgment. pPlaintiff's
motion to alter or amend the judgment is hereby DENIED. This order
renders moot Plaintiff's motioﬁ to grant requests for admission and
Plaintiff's motion to reverse the Magistrate Judge's order
releasing protected matter. |

Defendants move for Rule 11 sanctions and attorney's fees
pased upon Plaintiff's patt@#n of delay, Plaintiff's admission
during deposition that he did ask another student to sign the
attendance record in Defendant Adams' class (indicating that
Plaintiff knew Adams had a éﬁodﬂfaith complaint to take to the
student conduct board), and Plaintiff's admission that he did not

research a good-faith antitruﬁt claim. Monetary sanctions, although



arguably appropriate, will not be imposed at this time. Pursuant to
Local Rule 6, Defendants may time1y apply for attorney fees, if
appropriate, and costs.

The Court hereby enjoins Defendant, as a sanction, from
pursuing in any state or federal trial court, any action based upon
the claims herein involved. If the Court's injunction is violated
by Defendant, monetary sahations and/or other appropriate

sanctions, will be considered by the Court.

z ~
IT IS SO ORDERED, this é;ff—f’aqy/6f July, 1992.

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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THRIFTY RENT-A-CAR SYSTEM, INC.,
an Oklahoma corporation,
Ficnird M. LAnIenes,
Plaintiff,
vS. No. 90-C-146-B
DYNASTY AUTO RENTAL AND LEASING,
INC., a Massachusetts corporation,
RICHARD E. THIBAULT, KENNETH
DEMARCQO and MICHAEL SCARDUZIO,
individuals,

Defendants.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
REGARDING PLAINTIFF'S APPLICATION FOR ATTORNEY FEES

The Court has before it Plaintiff's application for attorney
fees and related expenses, affidavit in support with itemization,
and brief in support filed on January 21, 1992. The Defendants'
response has also been reviewed by the Court. The Defendants have
not filed a response to Plaintiff's supplemental application for
attorney fees filed July 14, 1992.

The Court finds that by virtue of the Plaintiff, Thrifty Rent-
A-Car System, Inc., being théiprevailing party, the contractual
documents herein, and Okla. ﬁ#at. tit. 12, § 936, Plaintiff is
entitled to the award of a réﬁsonable attorney's fee. The Court
finds Plaintiff's attorney's fee request as and for its counsel,
Lipe, Green, Paschal, Trump ° & Gourley, P.C., in the amount of
$19,845.75 is both reasonable and necessary as is reflected by the
record before the Court.

Further, the Court conclﬁaeﬁ the requested attorney's fee is

reasonable in light of the cases of Oliver's Sport Centers v. Nat.

Iﬂm ‘---;,lLfFLJf\
e BRIRIGT OF CKLAHOMA



Standard Ins., 615 P.2d 291 (Okl. 1980), and State ex rel. Burk v.

Oklahoma City, 598 P.2d 659 (Okl. 1979).
A separate Judgment in keﬁping with the Findings of Fact and

conclusions of Law herein shali;be filed this date.

a8

DATED this 422 day of{@hly, 1992.
. / -
= e : CHK ey

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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ROBERT L. ZINK, UL b 1992

B o o S
E MFTRL]

Plaintiff,

vs. NO. 86-C-373~B
MERRILL LYNCH PIERCE
FENNER & SMITH, INC.,
and PETER A. CHILDS,

Defendants.

e

RPER

This matter comes on for further consideration of the
Combined Motion of Defendant$;ﬂérrill Lynch Pierce Fenner &
Smith, Inc. ("Merrill Lynch") and Peter A. Childs ("Childs") To
Confirm Award of Arbitrators and Enter Judgment Thereon. The
Court ordered both parties to'éubmit briefs on the issue of
collateral estoppel in this mé?ter on May 27, 1992. After
considering these, the Court finds that the arbitration of
Plaintiff's state claims was pfoper and the arbitrator panel's
judgment will stand. The Court further finds that the
disposition of Plaintiff's staﬁe claims collaterally estops him
from arguing his federal claims.

Zink claims that Defendants defrauded him in the sale of two

bond issues, and asks for religf in accordance with both federal
and state statutes. All claims were arbitrated on November 20,
1991, in favor of Defendants. Plaintiff now argues that the

}Qgﬁgex v. Dean Witter Reynolds,

recent Tenth Circuit opinion in:

Inc., 891 F.2d 261 (10th Cir. 1989) ("Coffey 1"), requires this
court to vacate the arbitration of his federal claims, and asks

for an adjudication of those claims.



7ink is correct in disputing the arbitration of his federal
claims. According to Coffey 1, SEC Rule 15c¢2-2, which provides
that a customer who purchases Qecurities may exercise the option
to litigate any dispute arising out of that purchase, includes
transactions signed prior to ﬁecember 28, 1983, the effective
date of the rule. 891 F.2d 263. This is because the Rule itself
provided for notice to custoners who had signed arbitration
agreements prior to December 18, 1983. In the present case, much
like in Coffey 1, Plaintiff filed an action after 15c2z-2 was in
effect and asks for the opportunity to litigate his federal
claims. The Tenth Circuit's ruling in Coffey 1 mandates that
Plaintiff be allowed to litigate his federal claims instead of
arbitrate them.

However, Zink has already received an adverse ruling by the
arbitrator panel concerning his state securities fraud claims
that arose from the same transactions. Defendants rightly

question the collateral estoppel effects of the arbitration

decision. In Coffey v. Dean Witter Reynolds, Inc., 961 F.2d 922
(10th Cir. 1992) ("Coffey 2"), Plaintiff was found to be
collaterally estopped from litigating her federal claims after

receiving an adverse judgment:from her arbitrator. See

Greenblatt v. Drexel Burnham Lambert, Inc., 763 F.2d 1352 (11th

cir. 1985) ("Greenblatt"). Plaintiff here objects to the use of
collateral estoppel in this cage for two reasons; he claims that
the arbitration decision is not a "final decision" that could

have preclusive effects, and he believes that the state issues



resolved in arbitration are incommensurate with the federal ones
now at issue. He is wrong on.béth counts.

The decision of the arbitrator panel is a "final decision"
for purposes of collateral esﬁappel. Plaintiff argues that the
arbitration has not gone through the full appellate process and
is not entitled to issue preclusive effects. This certainly may
be a consideration where a stﬁte arbitration award is pending in
the state court system', however the arbitration in this case is
appealed directly to this cou:t. So long as the district court
is satisfied that an arbitratibn is conducted in a manner that
n"affords the basic elements of adjudicatory procedure, such as an
opportunity for presentation of evidence," it can be given
preclusive effect just as other determinations of the court
might. Greenblatt, 763 F.Zd.at 1360; Restatement (Second) of
Judgments § 84(3) and comment ¢ (1982). Here Plaintiff grants
that he had a "full and fair opportunity to litigate" the state
issues in front of the arbitrators. (Response to Oorder of May
28, 1992, p. 5). The order of the arbitration panel was intended

to be the final determination of the Plaintiff’s claims,

concerning both liability and damages. See Michaels v. Mariforum
Shipping, S.A., 624 F.2d 411;’"’;’#13 (24 Cir. 1980). Therefore the
arbitration of the state issﬁés is final for the purposes of
evaluating their preclusive effect on 7Zink's federal claims.

In order for an arbitratian of a state issue to preclude a

' TPhis was the case in Coffey 2, where the state arbitration
of the state claims was appealed to the Supreme Ccourt of Colorado.

3



subsequent federal one, the fact issue precluded must be
identical to the issue 1itigat¢d at arbitration. Coffey 1, 961

F.2d at 925; see Greenblatt, 763 F.2d at 1360. 2zink's argument

here is that the federal statﬁtes which were violated require a
lower level of proof than thaix state counterparts at the
arbitration, and thus he shou%ﬂ have an opportunity to try to
prove a federal violation in'#ﬁis court.

The state issues litigatéﬁ in the earlier arbitration are

identical to the issues Zink would have to prove in this Court,

and they are therefore precl ﬂ from relitigation. Plaintiff's
First Amended Complaint contﬁiﬁ$ two federal counts (six and
seven) identifying three fedﬁmél statutes which were violated (42
U.S5.C. § 78t, 42 U.S.C. § 77jfb), and 42 U.S.C. § 77q(a)).
(First Amended Complaint, pp;i?-B). The central question for the
Court is whether the issues settled in the arbitration of the
state claims would also satiéﬁ? the required showing on these
federal claims.?

Plaintiff's first federal claim is under Section 20 of the
Securities Exchange Act of 19%& (42 U.S.C. § 78t) and concerns

liability of controlling persons. It is invoked by Zink to join

3 issue is incomplete. He speaks
under Section 17(a) of the 1934
-71 0.S. § 408(a) (2). While he
two other state counts, Plaintiff
8 which compare to these state

8 the arbitration of the state

¢ facts litigated concerning these
g the federal ones. There are

8, out of fairness to Plaintiff,
on all federal claims raised in

2 plaintiff's brief on t
primarily of the varied burde
Securities and Exchange Act ¢
does add a sentence describ
fails to show any federal c¢
claims. Since the Court affi
claims, the only issue is if.
state claims preclude litigaj
three federal claims made.
the Court will examine and r
the Amended Complaint.



Merrill Lynch to this action.  Liability under this section only
attaches where the controlledﬁperson is found "liable under any
provision of this chapter oruﬁi any rule or regulation

thereunder." 42 U.S.C. § 78t(a). Before this section can have

any impact, Mr. Childs must have violated either § 77j(b) or §

77g(a), and if that is not pﬁ#&en, § 78t has no effect.
Furthermore, the identical bﬁ:ien is placed on state litigants
through 71 0.S. § 408(b). Thﬁ%, unless the Court finds a federal
violation, the issue of Merri}} Lynch's liability will not be
relitigated here. !

Plaintiff's second fedef;i claim concerns Sections 10(b) of
the Securities and Exchange Act of 1934 (42 U.S.C. § 77j(b)) and
17(a) of the Securities Act of 1933 (42 U.S.C. § 77g(a)). The
issues necessary to prove both of these claims were litigated in
the earlier arbitration of Plﬁintiff's state claims. Section
10(b) (§ 77j(b)) concerns thefﬁrospectus which must be issued to
the purchaser of a security. .ﬁklahoma Law has a similar
provision. See 71 0.S. §§ 40ﬂ£a), 304(d). Neither Plaintiff nor
Defendant have identified anyxﬁifferences between federal and
state regulations regarding thé prospectuses.? Again, the

resolution of the state claim@ regarding the prospectuses

precludes their litigation here.

iled to establish any difference
wpectus, the Court assumes that
ions so that the prospectuses
are specifically included wh onsidering the fraud counts. 1In
any event, the burden to identify the difference between state
and federal prospectus regulations has not been met.

3 since the parties have
in the burdens regarding the |
they simply refer to these p




The crux of Plaintiff's akgument is his third federal claim
that the bond transaction was secured in a fraudulent manner.
The provisions under Secticn%ii7(a) (federal) and 408(a) (2)
(state) both make it unlawful?to sell securities "by means of any
untrue statement of a materi#lffact or any omission to state a
material fact necessary in oﬁﬁﬁr to make the statements made, in
the light of the circumstanceﬁiunder which they [are] made, not
misleading." Zink notes thatﬁﬁhe language of the Cklahoma
statute, while substantially'similar, contains limiting language
not used in its federal count;#part. In addition to proving that
untrue information was used, tﬁe Defendants are relieved from
state liability if they "did not know, and in the exercise of
reasonable care coculd not hava”known, of the untruth or
omission." 71 0.5. § 408(a)(2). Although Plaintiff is correct
in noting the difference in language between the two statutes, he
is incorrect in asserting tha#:the issues below were different.
The federal law, while not caﬁtaining the language of the

Oklahoma statute, does require proof of knowledge or intent.

Aaron v. Securities and Exchange Commission, 446 U.S. 680 (1980).

Therefore, the issue of knowledge or intent, which was litigated

in favor of Defendants below; an element under the federal

identical, the Plaintiff williﬁbt be afforded another opportunity

to litigate the issue.

Therefore, the Motion of :fendants Merrill Lynch Pierce

Fenner & Smith, Inc. and Pete%fﬁ. Childs to Confirm the Award of



Arbitrators and Enter Judgment Thereon is GRANTED with respect to
Plaintiff's state claims. Plaintiff is collaterally estopped
from raising his federal claims in this court due to the

arbitration, and his request for a hearing regarding those issues

is hereby DENIED. o

IT IS SO ORDERED, this ______ ~° ~ day of July, 1992.

]
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TYHOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR THE

87

NORTHERN DI$_:;TRICT OF OKLAHOMA F I L E D

iff ¢ LR Tl
TRANSOK, INC., f/k/a TRANSOK ) JUL LG8 “A/
PIPELINE COMPANY, an Oklahoma )
Corporation’ ) H‘Ohard M Lawrence Clerk
) i i
Plaintiff, ) OIHERN IJIS crof omﬁo
9 L///
v. ) Case No. 92-C-159-B
)
KOCH HYDROCARBON COMPANY, a )
division of KOCH INDUSTRIES, )
INC., a Kansas corporation, )
)
Defendant. )

ADMINISTRATIVE CLOSING ORDER

The Court has before it the parties' Joint Application
for Administrative Closing Oréé;. The Court has been advised by
the parties to this action that a settlement in principal has
been reached and that the partles are currently negotiating a
Release and Satisfaction Agreemant

Accordingly, for good cause shown, this action will be
administratively closed until September 1, 1992, at which time,
unless the Court is advised otherwise, this matter will be

dismissed with prejudice.

IT IS SO ORDERED this 3

'TED STATES DISTRICT COURT JUDGE

OURT

HA
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DATE

IN THE UNITED S'I'ATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA
FILED

JUL 29 1992 Qﬂ’

FRANCES STANLEY, )
)
. . hard M.
Plint ) At Lo, o
. ) . NORTHERM BISTRICT GF DELAHOMA
v, ) 91-C-259-E /
)
LOUIS SULLIVAN, M.D,, )
)
Defendant. )

ORDER

The Court has for consideration the Report and Recommendation of the United
States Magistrate Judge filed May 15, 1992 in which the Magistrate Judge recommended
that the Secretary’s decision be remandgd.

No exceptions or objections hav_é heen filed and the time for filing such exceptions
or objections has expired.

After careful consideration of the fécord and the issues, the Court has concluded that
the Report and Recommendation of thé_'_ United States Magistrate Judge should be and
hereby is adopted and affirmed.

It is, therefore, Ordered that the ::J_:ecommendations of the Magistrate Judge are

hereby adopted as set forth above.



50 ORDERED THIS 2¥ Tay of _ 7 1992.

LLISON, CHIEF JUDGE
TATES DISTRICT COURT
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IN THE UNITED STATES DISTRICT COURT v .. |
FOR THE NORTHERN DISTRICT OF OKLAHOMA, " H oy

e,

KANSAS CITY LIFE INSURANCE COMPANY,
a Missouri insurance company,

Plaintiff,
vs. No. 91-C-210-B

HEALTH ECONOMICS CORPORATION,
a Texas corporation,

Defendant.

JUDGMENT

In keeping with the Findings of Fact and Conclusions of Law
filed this date, Judgment is hereby entered in favor of the
Defendant, Health Economics Corporation, and against the Plaintiff,
Kansas City Life Insurance Company, and Plaintiff's action is
hereby dismissed. Costs are assessed against the Plaintiff, Kansas
city Life Insurance Company, if timely applied for pursuant to
Local Rule 6. The parties are to pay their own respective attorney

fees.

DATED this ‘717 day of July, 1992. /

UNITED STATES DISTRICT JUDGE
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FOR THE NORTHERN- DISTRICT OF OKLAHOMA

291992 A
Rlchard 14,
- Law
’%. S. Dfs_‘mlt}:r'?nce' Ak
RTHERN BiSTPICT OF OKLAHO M

No. 91-C-224-B /

SHARON MANUEL,

Plaintiff,
V.
METROPOLITAN LIFE INSURANCE COMPANY,
CANADIAN PACIFIC HOTEL AND RESORTS,
INC., and DOUBLETREE HOTELS, INC.,

Defendants.

QRDER

Before the Court is the motion for summary judgment filed by
the defendant, Metropolitan Life Insurance Company
(“Metropolitan").1 Metropolitan argues that its motion for summary
judgment should be granted because the undisputed facts show that
1) Metropolitan was not her employer; 2) Metropolitan was not named
as respondent in the Oklahoma Human Rights Commission (OHRC) charge
of racial discrimination; and_S) plaintiff has failed to state a
claim of racial discrimination. The Court agrees and therefore
grants Metropolitan's motion.

Ssummary judgment pursuant to Fed.R.Civ.P. 56 is appropriate
where "there is no genuine igéhe as to any material fact and that

the moving party is entitled_to judgment as a matter of law."

Celotex Corp. v. Catrett, 477 U.S. 317, 106 S.Ct. 2548, 91 L.Ed.2d

265, 274 (1986); Anderson V. Lihgntx Lobby, Inc., 477 U.S. 242, 106

' Although the plaintiff named them as defendants in her
petition, neither Canadian Pacific Hotel and Resorts, Inc. nor
Doubletree Hotels, Inc. has been served. Metropolitan, therefore,
is the only defendant remaining in this lawsuit.



S.ct. 2505, 91 L.Ed.2d 202 (1986); Windon Third 0il and Gas V.

Federal Deposit Insurance Corporation, 805 F.2d 342 (10th Cir.
1986) . In Celotex, 477 U.S. at 317 (1986), it is stated:

"The plain language of Rule 56 (c) mandates
the entry of summary Jjudgment, after adequate
time for discovery and upon motion, against a
party who fails to make a showing sufficient
to establish the existence of an element
essential to that party's case, and on which
that party will bear the burden of proof at
trial."

To survive a motion for summary judgment, nonmovant "must establish
that there is a genuine issue of material facts..." Nonmovant
npust do more than simply show that there is some metaphysical

doubt as to the material facts." Matsushita v. Zenith, 475 U.S.

574, 585 (1986).

The following facts are undisputed.

The plaintiff, Sharon Manuel, was hired on July 24, 1989 by
DTM Tulsa, Inc. ("DTM") as a housekeeper at the Doubletree Hotel
Warren Place ("Doubletree') in Tulsa, Oklahoma. Plaintiff held the
position of housekeeper until she was discharged on June 15, 1990.

puring the time of her employment, DTM, a wholly owned
subsidiary of DT Managenent, Iric., an Arizona corporation, managed
the Doubletree. Although an owner of the Doubletree, Metropoclitan
has not and does not participate in DTM's decisions to hire,
transfer, discipline, compensiate or promote Doubletree employees.

In May 1990, the plﬁiﬁtiff requested a transfer from
housekeeping to the PBX department. (Defendant's Exhibit B). Renee
J. Reed, Doubletree's Human Reésources Director, denied plaintiff's
request on May 22, 1990 citing two advisory notices on January 15,

2



1990 and February 13, 1990 as preventing "any consideration to
transfer at this time." (Defenﬂgnt's Exhibit C). To be eligible for
a promotion or transfer at Ddﬁhletree an employee must have been
employed 120 days and not qup issued an Advisory or Suspension
Notice within six months prio¥ to the employee's application for

promotion or request for transfer. (Affidavit of Renee J. Reed,

g11).
From August 1989 until June 1990, plaintiff received the

following advisory/suspension notices which were placed in her

personnel file:

8/20/89 - Insubordination - Verbal warning (Ex. A-1);?

8/30/89 - Insubordination - Written warning and suspension
(Ex. A-2); o

9/30/89 - Reporting to work late - Written warning (Ex. A-3

10/4/89 - Reporting to work late -~ Written warning (Ex. A-4

10/24/89 - Insubordination - Verbal warning (Ex. A-5);

11/13/89 - Removal of Floor Master Key 6B from hotel -

Written warning (Ex. A-6)};

11/14/89 - Reporting to work late - Written warning (Ex. A-7);

1/15/90 - Poor Work Performance - Written warning (Ex. A-8);

2/13/90 Lost Floor Master Key - Written warning that next
infraction could result in suspension or termination
(Ex. A-9); _

3/18/90 - Reporting to work late - Written warning (Ex. A-10);

5/29/90 No Show/ No Call - Written warning that next
attendance offefnse would result in suspension or
termination (Ex. A-11);

6/13/90 - Removal of Master Keys from Doubletree - Written
warning that any¥ more infractions would result in
termination (Ex, A-12);

6/15/90 - Reporting to work late - Written notice of discharge
(Ex. A-13). :

)
)i

Plaintiff's employment at Doubletree was terminated on June 15,

1990.

On July 16, 1990, theé plaintiff filed a charge of

2 A1l numbered A exhibiﬁﬁ;refer to exhibits attached to the
affidavit of Renee J. Reed.



discrimination with the OHRC alleging that she had been denied a
promotion to PBX operator and discharged because she is black.
(Defendant's Exhibit D). In the OHRC charge, plaintiff named
Doubletree Hotel as respondent. (Defendant's Exhibit D).

The plaintiff originally filed this action in the Tulsa County
District Court on March 7, 1991. plaintiff's petition alleged that
she was denied a promotion and wrongfully discharged as a result of
the defendants' "discriminatory practices.” Metropolitan removed
the case to this Court on April 5, 1991 contending that the Court
had original jurisdiction pursuant to 28 U.S.C. §1331 because the
acts alleged by plaintiff weonstitute discrimination in enployment
in violation of Title VII of the civil Rights Act of 1964, 42
U.S.C. §2000e et seq." On April 10, 1931, plaintiff filed a motion
to remand arguing that the Court lacked Jjurisdiction because the
plaintiff "does not seek more than $50,000," and the other named
defendants did not join in the removal.> In order to determine the
nature of plaintiff's claim and rule on plaintiff's motion to
remand, the Court directed the parties to supplement the record
clarifying whether plaintiff iéﬁended to state a claim under Title

VIT. Due to plaintiff's failure to file any supplement and

3 1n its response to plaintiff's motion to remand Metropolitan
submitted the affidavits of William Atkinson and Gregory L. Kelsoe
to support its position that the other named defendants did not
exist and therefore did not join in removal. William Atkinson
attested that "there is no legal entity known as Doubletree Hotels,
Inc." (Defendant's Exhibit "B)., Gregory L. Kelsoe, the Human
Resources Manager of Doubletre#, Inc., 410 North 44th Street, Suite
700, Phoenix, Arizona, further attested that Doubletree, Inc. is a
Delaware corporation and that he "was informed and believe that
Canadian Pacific Hotels and Resorts, Inc. named as a defendant in
this action, does not exist." {Defendant's Exhibit C).

4



Metropolitan's information that "[i]n a telephone conference,
Plaintiff's counsel indicatedﬂthat she would no longer contest the
Court's jurisdiction over this lawsuit,"* the Court concluded in

that "the plaintiff has stated a

its Order of October 24, 1991

claim under Title VII and"”ihat the case has been properly
removed. "’

The proper defendant in_ﬁn employment discrimination action
under Title VII is the plaintiff's employer. 42 U.S.C. 2000e-2.
Metropolitan states that nwﬁ,_ as the management company for
Doubletree, is the plaintiff?#igmployer and that Metropolitan does
not participate in any of '@?M's decisions to hire, transfer,
discipline or promote emplﬁfﬁes. In support of its position,
Metropolitan submits the affi%hvit of Renee J. Reed. (Defendant's
Exhibit A, ¢ 5 and 7). The ﬁ;cord also reflects that plaintiff's
1990 Wage and Tax Statement“%ames DTM as plaintiff's employer.

(Defendant's Opposition to Plaintiff's Motion to Remand, Exhibit

D(a)). On the other hand, #laintiff offers no evidence that

Metropolitan, rather than DTM, was her employer. Nor does the

plaintiff allege or show that Metropolitan controlled DTM.® The

‘Metropolitan's Suppleméntal Brief, p. 4.

fute the Court's conclusion that
der Title VII either in subsequent
992 pretrial conference.

> The plaintiff did nof
plaintiff's action was brough
briefs or during the July 17

» that DTM is a mere instrumentality
owever, even if this allegation were
evidence of any interrelation of

centralized control of labor
financ1al control to warrant such a
oadcasting Co., 560 F.2d 389 (8th

6 plaintiff does not alk
or alter ego of Metropolitan.
made, plaintiff has presente
operations, common managem
relations, common ownership
finding. See Baker v. Stuart




Court, therefore, concludes_fhbm the undisputed facts before it

that Metropolitan is not the proper party defendant to plaintiff's

Title VII claim.

The Court further finds that plaintiff failed to name

Metropolitan as respondent in her OHRC charge. (Defendant's Exhibit

D; Affidavit of Raymond T. Max, Defendant's Exhibit E). Although

the Tenth Circuit Court of ﬁ@peals in Romero Vv. Union Pacific
Railroad, 615 F.2d 1303 (lothlcir. 1980), rejected the argument
that a defendant must be quéifically named as respondent in an
EEOC charge as a jurisdiction&i_prerequisite to a subseguent Title
VII action, the Court finds that plaintiff has not met the test set

forth in Glug v. G.C. Murphy G

9., 562 F.2d 880 (3rd cir. 1977), and
adopted by the Tenth Circuit' as a substitute for naming the

defendant.’ The Court, there! e, concludes that Metropolitan was

cir. 1977) (weighing above fagtors in applying "single employer"”
test); Armbruster v. Quinn, 731 F.2d 1332 (6th Cir. 1983); Sargent
v. McGrath, 685 F. Supp. 1087 (E.D. Wis. 1988); Brenimer v. Great
Western Sugar Co., 567 F. Supp. 218 (D. Colo. 1983).

7 1) whether theirole of the unnamed
party could -through reasonable
effort Dby @ complainant Dbe
ascertained the time of the

EEOC complaint; 2)

the circumstances,

f a named [sic] are

he unnamed party's

pose of obtaining
yeiliation and
wld be unnecessary
named party in the

; 3) whether its

y¢ EEOC proceedings

al prejudice to the

@ unnamed party; 4)

named party has in

resented to the

whether, und
the interests
so similar a
that for the
voluntary
compliance it
to include thi
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resulted in &
interests of
whether the
some way
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without notice of the alleged dibcrimination to allow it to respond

to the charge during the OHRG/EEOC investigation and have an

opportunity to comply voluntariiy with any administrative mandate.

See Eqqleston v. Chicago Journ

en Plumbers' Local Union No. 130,

Finally, even if Metropoli”an were responsible for the denial
of plaintiff's request for trﬁfﬁfer and her subsequent discharge,
and had notice of the OHRC charge, the Court finds that the
plaintiff has failed to estaﬁﬁish a prima facie case of racial

discrimination. See McDonne :?3~1a$ Corp. V. Green, 411 U.S. 792,

802 (1973). In support of her allegations, plaintiff relies only on
her deposition testimony, which_was submitted by Metropolitan. The
relevant excerpts in the recoﬁ&ﬁare as follow:

¢ d) okay. Now, you have

. discriminated against,
"is that right?

Q (By Mr. Brous
claimed that you w
because you're blac
A Yes.

Q And I want Yo

to tell me every reason
you were discriminated

against, because YO

A Because Brett Kelley told me that the
lady he had hired, was much prettier than I
Q Okay.

A And she was a ite lady; white.

Q Okay. Anything
A Not at this pe

(Deposition of Sharon Manuel efendant's Exhibit F, p. 36);

its relationship
inant is to Dbe
party.

complainant t
with the co
through the

Romero , 615 F.2d at 1312, quating Glus v. G.C. Murphy Co., 562 F.2d

880, 888 (3rd Cir. 1977).



Q Okay. Do you know what the qualifications
were, of the woman who eventually got the PBX
position?

A No, I don't.
(Deposition of Sharon Manuel, Defendant's Exhibit F, p. 89);

Q Okay. You said something about scrubbing
bathroom floors and scrubbing up dirt in
cracks, door hinges, and vents, you thought
that that was because you're black?

A No.

Q Okay. Well, why did they make you do
those things? Do you know?

A It's just the way they wanted it cleaned.
Q So that had nothing to do with your race
then?

A No.

(Deposition of Sharon Manuel, Defendant's Exhibit F, pp. 39-40).
These statements by the plaintiff do not create a reasonable
inference that the denial of transfer and discharge were racially
motivated. Gill v. Westinghouse Electric Corp., 594 F. Supp. 48
(N.D. I1l. 1984).

Furthermore, even if plaintiff established her prima facie
case, Metropolitan has sustained its burden "to articulate some
legitimate, nondiscriminatorg _reason" for its denial of the
transfer and discharge of th&-ﬁlaintiff. McDonnell Douglas, 411

U.5. at 802; Texas Dept. of Community Affairs v. Burdine, 450 U.S.

248, 253 (1981). Plaintiff does not dispute that she received

thirteen Advisory/Suspension ﬂotices. Neither does she contest
DTM's policy concerning an emﬁibyae's eligibility for transfer or
promotion. Finally, plaintiff ﬂbes not dispute that she failed to
report to work on time on June 15, 1990, after she had been warned

on June 13, 1990 that any more infractions would result in



termination.
For the reasons stated abdﬁ%, the Court grants Metropolitan's

motion for summary judgment. o
AT
XF " day of July, 1992.

MAS R. BRETT
TTED STATES DISTRICT JUDGE

IT IS SO ORDERED, this
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DATE
moemcow e ® I L E D

JUL29 1992 Cﬁ,

HOLDEN DUNFORD, JR., g Rlghara M. Lawrenca, clrk
Plaintiff, ) NORTVERN GISTECT 0 GhCktonA
v g 91.C764E
EARL MCCLAFLIN, et l, ;
Defendants. g

The Court has for consideration the Report and Recommendation of the United

States Magistrate Judge filed June 30, 1992 in which the Magistrate Judge recommended
that all of Plaintiff's claims pursuant to 'ﬁimS(d), except his allegation about interference
with his legal mail be dismissed.

No exceptions or objections havéf,_: een filed and the time for filing such exceptions
or objections has expired. |

After careful consideration of the record and the issues, the Court has concluded that
the Report and Recommendation of the United States Magistrate Judge should be and
hereby is adopted and affirmed. '.

It is, therefore, Ordered that tli#:.ifi__ecomnendations of the Magistrate Judge are

hereby adopted as set forth above. Plafftiff shall have until August 17, 1992 to file a

Reply Brief to the question whether sur ary judgment should be granted Defendants on

the issue whether they tampered with. Plaintiffs legal mail. Plaintiff should attach any

affidavits or other evidence, supported by

affidavits to his Reply Brief.



Dated this q day of : 1992,
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\TES DISTRICT COURT DATE 7"? 1- 77"::4

_.____.;_p-'IS'TRICT OF OKLAHOMA (, Lxﬂﬁ(? T,

IN THE UNITED
FOR THE NORTHE

FEDERAL DEPOSIT INSURANCE COR!QRATION
in its corporate capacity,

Plaintiff,

vs. Case No. 91-C-44-C

J. F. STOABS & SONS, INC., an

corporation, CHARLES J. NELSO
individual, DONNA J. NELSON, a
individual, JOHN J. FLORER, an
dual, LODEMA P. FLORER, an ind
JACK STOABS, an individual, 8

FILED

STEVENS, Washington County Tr JUL 2 8 1992
WILMA BIUE, Osage County Trea

the STATE OF OKLAHOMA ex rel. - ichard M Lawrence Clark
TAX COMMISSION, . T COURT

NUR’HEIN DISIR!(I OF QKLAHOMA

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Now on this 28 day of lja}/ , 1992, this matter

comes before the Court upon the Report and Recommendation of the

United States Magistrate Judge ¢oncerning the Motion for Leave to

Enter Deficiency Judgment fiﬁiﬂ. by the Plaintiff herein. An

evidentiary hearing was held'.gfore the Magistrate Judge on the

22nd day of January, 1992, to @etermine the fair market value of

certain real estate located i 'ashington County, Oklahoma and to

calculate a deficiency amount. Plaintiff appeared by and through

its attorney Sheila M. Powers . oesche, McDermott & Eskridge. The

Defendants, J.F. Stoabs & 8 Inc., an Oklahoma corporation,

Donna J. Nelson, Charles J. N on and John J. Florer, appeared by

and through their attorney Ro P. Kelly of Kelly & Gambill, and

Defendant, Lodema P. Florer, _____f__aa'red by and through her attorney,

Jerry T. Pierce.
. NOFE' T,l‘--!f_-j (,Q’DLP !S T(‘)\ [-”., Aty 0
B EY i CANT T \,- L o
AT . H .\_/ EEERE 7 l_,’\ L Af\ID
P Sc i TG A
e ] \r‘d]\) !}vu\'u;[)z
UPON RECEIPT. hTf 4



The Court, having examin&ﬁ the Report and Recommendation and
Plaintiff's objection to the Rqéémmendation and having reviewed the
evidence de nove, finds that aﬁ-ngreed Journal Entry of Judgment
was entered on June 18, 1991}. granting judgment in favor of

Plaintiff and against Defendanﬁﬁj J.F. Stoabs & Sons, Inc., Charles

J. Nelson, Donna J. Nelson, Johh J. Florer and Lodema P. Florer, on

Note A-1 for the principal iﬁm of $383,691.32, with interest
accrued through May 3, 1991:.in the amount of $94,396.52 and
interest accruing thereafter at;the rate of $105.12 per diem, plus
a reasonable attorney fee aﬁ@ﬁall costs and expenses of this
action, accrued and accruing, jil to bear interest at the maximum
rate allowed by law from the d&ﬁe of judgment until paid.

The Court further finds ﬁﬁut pursuant to the Agreed Journal
Entry of Judgment and a Speciéifﬁxecution and Order of Sale issued
out of the Office of the CourtiClerk, the Sheriff of Washington
County, Oklahoma, so0ld the fdiiowing real property situated in
Washington County, Oklahoma, to-wit:

ion I Addition, Bartlesville,
a, also a tract in the
ction Fifteen (15) Township
@ Thirteen (13) East more
llows: Beginning at a point
feet south of the Northwest
ncee East parallel with the
stance of 250 feet; thence
: section line for a distance
llel with the north section
feet to a point that is 60
line; thence north parallel
r a distance of 250 feet to
Wproperty")

Lot One (1), WILLOWHILL Sec
Washington County, O0Okla]
Northwest Quarter (NW%) o
Twenty-Six (26) North, !
particularly described as
that is 60 feet east and
Corner of said Section;
North Section Line for a
south parallel with the w
of 250 feet; thence west
line for a distance of 2
feet east of the west sect
with the west section lin
the point of beginning (

to Federal Deposit Insurance ¢ pwration, in its corporate capacity

("FDIC"), at a sale conducted on the 20th day of August, 1991, at
-2«



the County Courthouse in Washington County, Oklahoma, situated in
Bartlesville, Oklahoma.

The Court further finds thatﬁthe Property was sold to FDIC for
the sum of $120,000.00, which w&ﬁ{tha highest and best bid for the
Property, such bid being more'ﬁhan two-thirds of the Sheriff's
appraised value of $180,000.00*@ﬁd that the sale of the Property
was confirmed by this Court on ﬂévember 13, 1991.

The Court further finds thaﬁ FDIC filed its Motion for Leave
to Enter Deficiency Judgment on November 14, 1991, seeking a
Deficiency Judgment of $313,542,ﬁ0, plus interest on that amount at
the rate of 10% per annum untii_?ﬁid and that proper notice of the
motion and the Court's Order &nﬁ Notice of Hearing was given as
chown by the Affidavit of Service on file in this action.

The Court further finds tﬁit FDIC employed the services of

Dennis L. Wood, M.A.I. to conduct an appraisal of the pProperty, and

Mr. Wood's appraisal report indieates that the fair market value of
the Property as of the date of gheriff's Sale, August 20, 1991, was
the sum of $145,000.00. )

The Court further finds that Defendants, J.F. Stoabs & Sons,

Inc., Charles J. Nelson, Donna J. Nelson, John J. Florer and Lodema

P. Florer, employed the serviﬁup'of Bruce L. Dill, Appraiser, and

Mr. Dill's appraisal opinion indicates that the fair market value

of the Property as of the date of Sheriff's Sale, August 20, 1991,

was the sum of $430,000.00.

The Court further fir that the Property's fair and

reasonable market value on A + 20, 1991, was $300,000.00 and



L. . P—

that the total amount of Defi@ﬁency Judgment to which FDIC is
entitled is the sum of $193,542.70, which amount represents the
difference in the fair and reasﬁﬁﬁbla market value of the Property
on or about August 20, 1991, andﬁiha gum of FDIC's lien against the

Property on August 20, 1991.

1T IS8 THEREFORE ORDERED, UDGED AND DECREED that the Report
and Recommendation of the Magiiirate Judge involving Plaintiff's
Motion for Leave to Enter Deficf;ncy Judgment and the appraisal of
a certain parcel of land is not df£irmed and adopted by this Court.

IT I8 FURTHER ORDERED, ADJUDGED AND DECREED that the fair and

reasonable market value of the"ﬁ?nperty as of the date of Sheriff's
sale, August 20, 1991, was $30ﬂ@000.00.

1T IS FURTHER ORDERED, BFUDGED AND DECREED that Plaintiff

FDIC is granted a Deficienc?fﬁﬁdgment in personam against the

Defendants, J.F. Stoabs & Sofis, Inc., an oklahoma corporation,
charles J. Nelson, Donna J. ﬁ fuon, John J. Florer and Lodema P.
Florer, and each of them, joinﬁﬁy and severally, on Note A-1 in the
amount of $193,542.70, plus'imterest at the rate of 10.0% per

annum, until paid.

- (Wigeed) H. Daje Cook

DALE COOK

TUDGE OF THE UNITED STATES DISTRICT
JURT FOR THE NORTHERN DISTRICT

p¥ OKLAHOMA




Approved:

It ] e

Bradley K. Beasley, OBA #628

Sheila M. Powers, OBA #013757
Of BOESCHE MCDERMOTT & ESKRIﬂGE
800 Oneok Plaza

100 West 5th Street

Tulsa, Oklahoma 74103

(918) 583-1777

ATTORNEYS FOR PLAINTIFF, FEDERAL
DEPOSIT INSURANCE CORPORATION, -
in its corporate capacity

alt/Stoabs.DJ/SMPH27




APPROVED TO FORM:

/

Kelly & Gambill
P.0O. Box 329
Pawhuska, OK 74056
(918) 287-4185

Robrt P. Kelly, OBA/4939

ATTORNEY FOR DEFENDANTS, J.F.
STOABS & SONS, INC., CHARLES
J. NELSON, DONNA J. NELSON and
JOHN J. FLORER




_,‘ £
p-0< Box 666
martlesville, OK 74005
(918) 336-0611

ATTORNEY FOR DEFENDANT, LODEMA
P. FLORER
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IN THE UNITED_STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

SHARON MANUEL,
Plaintif£,

No. 91-C-224-B

FILED

g a0 |.(m

vVS.

METROPOLITAN LIFE INSURANCE
COMPANY, CANADIAN PACIFIC HOTEL
AND RESORTS, INC., and
DOUBLETREE HOTELS, INC.,

e St S N gt St N Nl Vil sl Viggsl Vangt®

Defendants. mCha'd M %awr@nce Clerk
NURTHERN DTy oF omﬂﬂf !
JUDGMENT

In keeping with the Order filed this date regarding the
Fed.R.Civ.P. 56 motion on behalf of the Defendant, Metropolitan
Life Insurance Company, Judgment is hereby entered in favor of
Metropolitan Life Insurance Company and against the Plaintiff,
Sharon Manuel; and the action of Sharon Manuel is hereby dismissed.
Costs are hereby assessed against the Plaintiff. Each party is to
pay their own respective attorney fees.

R

DATED this .~ 7  day.of July, 1992.

"THQMAS R. BRET
"UNITED STATES DISTRICT JUDGE



IN THE UNITED STATES DISTRIC: COURT,
IN AND FOR THE NORTHERN DISTRICT OF OKLAHOMA

ILED
NANETTE D. LEES,

Plaintiff, Richard M. Lawrence, CIORTE

ENTERED ON DOCKET

JUL21022 7 L 29 1992

U. S, DISTRICT COURT
NORTHERN SISTRICT UF DKLATCMA
Case No, CIv-91~451-B

VS.

STATE FARM FIRE AND CASUALTY
COMPANY, an Insurance Company,

Defendant.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
REGARDING ATTORNEY'S FEE APPLICATION

Now on the 16th day of July, 1992, the Court having
received evidence and arguments of counsel makes the
following findings with respect to Plaintiff's application
for attorney's fees and costs:

I.

That Plaintiff suffered a fire loss on property owned by
her and insured by the Défendant. That a Proof of Loss was
accepted on the 22nd day éf February, 1992, by the Defendant.

That it refused payment under the policy alleging that the

loss occurred by reason of arson either caused or procured by

the Plaintiff,
II.
That Plaintiff's suit on the contract of insurance
resulted in a verdict including pre and post judgment interest
in her favor in the amount of $258,556.40. That as such she

is the prevailing party under 36 0.S.A. §3629 and is entitled



to a reasonéﬁie attorney fee from the pefendant. That the
Plaintiff also sued the pefendant in tort for bad faith
¢failure to pay under the policy and recovered a verdict on
that cause of action in the amount of $12,600.00. That
Plaintiff does not seek an attorney fee from the Defendant on
that cause of action.

III.

That Plaintiff entered into a contingency fee contract
with the firm of Brown & Breckinridge with respect to her
claim under the policy. That said contract provided for
payment of attorney fees in the amount of 20% of any sums
obtained by settlement ox 40% of anything recovered at trial.
That the contingency contract was a reasonable method by
which Plaintiff could obtain the services of counsel, and
that the percentages contained therein were very reascnable
in the light of community standards.

IV,

That the Plaintiff seeks recovery from the Defendant of
attorney fees only in the amount provided for in the
contingent fee contract{' That that amount is $103,426.56,
and the same constitutes a reasonable attorneys fee under 36
0.S.A. §3629 for the reasons shown in these findings.

V.

That the parties have stipulated that Plaintiff's

lawyers spent 556.8 hours in their representation of her in

this case, and that the amount of time involved was



reasonable and necessary to the prosecution of Plaintiff's
claim.
VI.

That each of the lawyers of the firm of Brown &
Breckinridge have practiced law for over thirty (30) years
and are experienced, able, and highly qualified attorneys
with regard to the 1itig§%ion involved herein.

VII.

From the Court's observation throughout the trial the
case was well and effeéﬁively tried by counsel both for the
Plaintiff and Defendant.J.

| VIiII,

That if the numbéi" of hours spent on the case were
multiplied by a rate of 3200.00 per hour the fee would be
$111,360.00 an amount "in excess of that which has been
applied for pursuant towﬁhe contingency fee contract.

IX.

That the tort and contract claims involved herein are
not in and of themselves particularly novel and could be
handled by any lawyers with the trial experience of
Plaintitff's attorneys. However, the issue raised as a
defense was arson which -gave criminal overtones to the case,
as it was tried on thaﬁ;iasue. Mr. Brown has vast experience
as an attorney handliﬁg criminal matters, and he was,

therefore, uniquely quatified to try this matter.



X.

That while there was testimony of preclusion of other
employment by Plaintiff's.attorneys and certain time limits
and constraints in connection with the case, the Court finds
that while relevant, these factors are not especially
important to this decision.

. XI.

The Court does find that the case was execeptionally
undesirable from the standpoint of non-recovery. Defendant
and its counsel skillfully presented a case for arson and
Plaintiff's complicity iﬁ that arson which could have readily
been believed by the jury. The Court is of the opinion that
the jury could have easily found for the Defendant. The case
was, therefore, one of "high risk" for Plaintiff and her
attorneys. The very real chance existed that the Plaintiff
could have received nothing as a result of her lawsuit.

XII.

In the same fashion the attorneys for Plaintiff could
have received nothing. The Court deems it extremely
important that the case was taken on a contingency basis by
reason of which Plaintiff's attorneys could have expended
556.8 hours and received no fee whatsocever.

X1711.

The amount involved on the contract claim was
substantial, and the result obtained by Plaintiff's attorneys
was excellent in that they recovered everything for which

they had sued.



XIV.

That an hourly rate of $150.00 per hour would be on the
low side for handling this type of case under all the
circumstances as shown herein. That taking into account the
enhancing factors under the applicasae cases an hourly rate
of $200.00 per hour would be gg:gz¥han reasonable. Indeed
the Court finds that, the hourly rate of $225.00 per hour
would not be tn—tﬁé€§23#f.unreasonable. That the fiqures are
arrived at by applying to a minimum rate of $150.00 per hour
the enhancing factors 'set forth above, particularly the
difficulty of the case because of the issue of arson and the
contingent basis upon which Plaintiff's attorneys agreed to
represent her,

Xv,
at as :
‘,stfpuIate&“hoursnof—tima*upent"fn*the~amount—nf—ﬁﬁﬁﬂhﬁﬁrjnﬂs
wour—is-not—at—ali-—umreasomabte. Therefore, applying a rate

of only $200.00 per hour to the 556.8 number of hours would

7y

justify a fee of $111,360.00. Since the Plaintiff only
requests that the fee be set at the amount of the contingent
fee contract, ie. $103,426.56 that fee is eminently
reasonable and should be approved by the Court.

AVI.

The Court has considered all the criteria set forth in

aad_othoe—4MHhHuﬂm+—Supfmma_Couqu_,~urSr—5uPreme”tﬁﬁ?tF;and’ }12?

(Okl. 1980), and State ex rel. Burk v. Oklahoma City, 598 P.2d

Oliver Sporting Goods v8, National Standard, 615 P2d 291,

659 (0kl. 1979).



e
;Dthf{ﬁxsnitibasas-with respect to th& manner in which it

should arrive at a reasonable fee. Having considered all

these together with all the evidence in this case that a fee

of $103,426.56 is lan reasonable and should be awarded
to Plaintiff for her attorneys. In addition the Court finds
that costs and expenses in the amount of $1,235.60 should be
awarded to Plaintiff as baft'of their fee.

XVII.

That prior to her representation by  Brown &
Breckinridge, and at the initial period directly following
her fire loss the Plaintiff was represented by one David
Cotter. Mr. Cotter charged the Plaintiff at the rate of
$100.00 per hour for his services. He spent 49.5 hours in
his representation of the Plaintiff and also advanced on her
behalf $200.00 in expenses. That the time spent by Mr.
Cotter was reasonable and necessary and the rate of $100.00
per hour for the type of work he did was also reasonable.
The expenses advanced were necessary. Therefore, the
Defendant should be required to pay in addition to the fees

and expenses for Brown & Breckinridge the sum of $4,950.00

for David Cotter. A separate Ju:9ment in keeping with these

Findings of Fact and Conclusion
. /

.,

of Law shall be filed herewith.
e N

FHOMAS R. BRE
UNITED STATES DISTRICT JUDGE
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DATE

27-92

ILED

IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA

RAYMOND WAMSLEY,
Plaintiff,
vS.

RICHARD H. MOSIER, Individually
and in his official capacity as
President of Rogers State College;
TOBIE TITSWORTH, Individually

and in his official capacity as
Yvice President of Rogers State
College; ROGERS STATE COLLEGE;

and THE BOARD OF REGENTS OF
ROGERS STATE COLLEGE,

Defendants.

JOINT STIPULATION

JUL 23 1367

e ;é;rd M. Lawrence, Clark
DISTRICT Cou
NORIHERN BISTRICT OF DKWiéqM.-]i

No. 90-C-665-B

— T Ve Vaaatt e e St St Tt Tt Tt St ot Wt Sul it g

OF DISMISSAL

Pursuant to F.R.C.P. 41(a), the Plaintiff, Raymond Wamsley,

by and through his attorney, Louis W. Bullock, and the
Defendants, Richard H. Mosier and Rogers State College, by and
through their attorney, Tom L. Armstrong, and The Board of
Regents of Rogers State College and Tobie Titsworth, by and
through their attorney, Sue Wycéff, jointly stipulate that the
Plaintiff's action against these Defendants shall be dismissed

with prejudice.

THE BOARD OF REGENTS OF ROGERS

STATE COLLEGE and TOBIE
TITSWORTH
guc_ [\,;u.:;{-)é Jt;, LA
Sue Wycoff 4

nffice of Attorney General

420 West Main, Ste 550

Oklahoma City, OK 73102
Attorney for Defendants Board of
Regents of Rogers State College
& Toble Titsworth

ROGERS STATE COLLEGE and

RICHARD Moi;;R ///’//A

//Yﬁ s

P }/

- //
Tom L. Afmstrorlg, OBA #329
TOM L. ARMSTRONG & ASSOC.
601 South Boulder, Ste 706
Tulsa, OK 74119-1337

Attorney for Defendants Rogers
State College & Richard Mosier

By:




RAYMOND WAMSLEY

-

By: < - %/3 -

~ESuis W.”Bullock~

Bullock & Bullock

320 S. Boston, Suite 718

Tulsa, OK 74103-3708
Attorney for Plaintiff
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IN THE UNITED STATES DISTRICT COURT _FE’
FOR THE NORTHERN DISTRICT OF OKLAHOMA
Jin o, ;J
R’Cha ) 199 (\

No. 91-C-451-B

NANETTE D. LEES,
Plaintiff,
vS.

STATE FARM FIRE AND CASUALTY
COMPANY, an insurance company,

Defendant.

T Yt Nt St Vel Wt Vot Nt Nl Nt

J ' ENT

In keeping with the Findings of Fact and Conclusions of Law
filed this date, Judgment is hereby entered in favor of the
Plaintiff, Nanette D. Lees, aﬂ.and for attorney fees and expenses
against the Defendant, State_farm Fire and Casualty Company, as
follows: Judgment is hereby entered in favor of the Plaintiff and
against the Defendant for attorney fees in the amount of One
Hundred Three Thousand Four Hundred Twenty Six and 56/100 Dollars
($103,426.56), and expenses in the amount of One Thousand Two
Hundred Thirty Five and 60/100 Dollars ($1,235.60), for services
rendered by Plaintiff's attornﬁys, Brown & Breckinridge.

Further, Judgment is entered in favor of the Plaintiff and
against the Defendant in the sum of Four Thousand Nine Hundred
Fifty and No/100 Dollars ($4,950.00), plus Two Hundred Dollars
($200.00) in expenses advanced, as attorney fees for services
rendered by attorney David Cﬁﬁﬁﬁr.

Post-judgment interest is.herehy awarded on said judgments at

the rate of 3.51% per annum from this date.



DATED this ﬁ __,—day of July, 19 ? %

THO S R. BRETT
UNITED STATES DISTRICT JUDGE



' v T TS Ty
IN THE UNITED STATES DISTRICT COURT E? :E :hd By IL;
FOR THE NORTHERN DISTRICT OF OKLAHOMA

-

ROBERT L. ZINK, UL Ly 1992

Plaintiff, Sichard i, Lavranss, Clark
[STRICT COURT

CRSIEET OF ORLAONA

vVS. NO. 86-C-373-B RKUE

MERRILL LYNCH PIERCE
FENNER & SMITH, INC.,
and PETER A. CHILDS,

Defendants.

JUDGMENT
In accord with the Order filed July 29, 1992, sustaining the
pefendants' Motion to Confirm the Award of Arbitrators and Enter
Judgment Thereon, the Court hereby enters judgment in favor of
the Defendants, Merrill Lynch Pierce Fenner & Smith, Inc. and
peter A. Childs, and against the plaintiff, Robert L. Zink.
Costs are assessed against the Plaintiff and each party is to pay

its respective attorney's fees.

Dated, this

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE



HEHED ON DOGRET

UNITED STATES DISTRICT COURT FOR THE Jij| 29 1992
NORTHERN DISTRICT OF OKLAHOMA LN

FILED

JULR 9 1992

Alohard M. Lawrence, Clork
U, 8, DISTRICT COURT
NORTHERN DISTRICT CF OKLAHOMA

UNITED BTATES OF AMERICA,
Plaintire,

vs.

CLARENCE E. HAYDEN a/k/a CLARENCE
EUGENE HAYDEN; LINDA C. HAYDEN
a/k/a LINDA CAROL HAYDEN;

JOLENE M. HAYDEN; COUNTY
TREASURER, Nowata County,
Oklahoma; and BOARD OF COUNTY
COMMISSIONERS, Nowata County,
Oklahoma,

Dafendants, JCIVIL ACTION NO. 91-C-940-E
UDGMENT ORECLOSUR 4
This matter comes on for consideration this Qq day

of M)\/ y  1992. The Plaintiff appears by Tony M.
~

Graham, Uﬁited States Attorney for the Northern District of
Oklahoma, through Wyn Dee Baker, Assistant United States
Attorney; and the Defendants, Clarence E. Hayden a/k/a Clarence
Eugene Hayden, Jolene M. Hayden, Linda C. Hayden a/k/a Linda
Carol Hayden, County Treasurer and Board of County Commissioners,
Nowata County, Oklahoma, appear not, but make default.

The Court, being fully advised and having examined the
court file, finds that the Defendant, Clarence E. Hayden a/k/a
Clarence Eugene Hayden, acknowledged receipt of Summons and
Complaint on December 16, 1991; through his attorney, Stephen B.
Riley; the Defendant, Jolene H; Hayden, acknowledged receipt of
Summons and Complaint on January 2, 1992, through her attorney,
Stephen B. Riley; the Defendant; County Treasurer, Nowata County,

Oklahoma, acknowledged receipt of Summons and Complaint on



December 17, 1991; and the Defendant, Board of County
commissioners, Nowata County, Oklahoma, acknowledged receipt of
Summons and Complaint on December 17, 1991.

The Court further finds that the Defendant, Linda C.
Hayden a/k/a Linda Carol Hayden, was served by publishing notice
of this action in the Nowata Star, a newspaper of general
circulation in Nowata County, Oklahoma, once a week for six (6}
consecutive weeks beginning April 16, 1992, and continuing to
May 21, 1992, as more fully appears from the verified proof of
publication duly filed herein; and that this action is one in
which service by publication is authorized by 12 0.S8. Section
2004 (c) (3) (c). Counsel for the Plaintiff does not know and with
due diligence cannot ascertain the whereabouts of the Defendant,
Linda C. Hayden a/k/a Linda Carol Hayden, and service cannot be
made upon said Defendant within the Northern Judicial District of
Oklahoma or the State of Oklahoma by any other method, or upon
said Defendant without the Northern Judicial District of Oklahoma
or the State of Oklahoma by any other method, as more fully
appears from the evidentiary affidavit of a bonded abstracter
filed herein with respect to the last known address of the
Defendant, Linda C. Hayden a/k/a Linda Carol Hayden. The Court
conducted an inquiry into the sufficiency of the service by
publication to comply with due process of law and based upon the
evidence presented together with affidavit and documentary
evidence finds that the Plaintiff, United States of America,
acting on behalf of the Farmers Home Administration, and its

attorneys, Tony M. Graham, United States Attorney for the

2



Northern District of Oklahoma, through Wyn Dee Baker, Assistant
United States Attorney, fully exercised due diligence in
ascertaining the true name and identity of the party served by
publication with respect to her present or last known place of
residence and/or mailing address. The Court accordingly approves
and confirms that the service by publication is sufficient to
confer jurisdiction upon this Court to enter the relief sought by
the Plaintiff, both as to subject matter and the Defendant served
by publication.

The Court further finds that on April 15, 1987,
Clarence Eugene Hayden filed his voluntary petition in bankruptcy
in chapter 7 in the United States Bankruptcy Court, Northern
District of Oklahoma, Case No. 87-00982, was discharged on
October 28, 1987, and the case was closed on March 10, 1989.

The Court further finds that this is a suit based upon
a certain mortgage note and for foreclosure of a mortgage
securing said mortgage note upon the following described real
property located in Nowata County, Oklahoma, within the Northern
Judicial District of Gklahoma:

The S 1/2 of the NE 1/2; and the N 1/2 of the

SE 1/4; and The SE 1/4 of the NW 1/4; of

Section 16, Township 28 North, Range 16 East.

The Court further finds that on May 7, 1980, the
Defendants, Clarence E. Hayden and Linda C. Hayden, executed and
delivered to the United Stata&lof America, acting through the
Farmers Home Administration, their promissory note in the amount
of $42,100.00, payable in eight installments, with interest

thereon at the rate of 12 percent (12%) per annun.
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The Court further finds that on July 27, 1981, the
Defendants, Clarence E. Hayden and Linda C. Hayden, executed and
delivered to the United States of America, acting through the
Farmers Home Administration, their promissory note in the amount
of $19,990.00, payablé in yaﬁrly installments, with interest
thereon at the rate of 15 percent (15%) per annum.

The Court further f£inds that on July 27, 1981, the
Defendants, Clarence E. Hayden and Linda C. Hayden, executed and
delivered to the United States of America, acting through the
Farmers Home Administration,_their promissory note in the amount
of $7,160.00, payable in yearly installments, with interest
thereon at the rate of 5 percent (5%) per annum.

The Court further finds that on September 2, 1981, the
Defendants, Clarence E. Hayden and Linda C. Hayden, executed and
delivered to the United Stata# of America, acting through the
Farmers Home Administration, an Assumption Agreement, in which
Clarence E. Hayden and Linda ¢. Hayden assumed a Promissory Note
dated April 11, 1980 from Kenneth G. Hayden and Sharon K. Hayden
to the United States of Ameri&a, acting through the Farmers Home
Administration, in the amount of $73,000.00, payable in yearly
installments, plus accrued interest in the amount of $4,796.00,
with interest at the rate of 10 per cent per annum.

The Court further finds that on September 2, 1981, the
Defendants, Clarence E. Hayden and Linda C. Hayden, executed and
delivered to the United States of America, acting through the

Farmers Home Administration, their promissory note in the amount



of $24,750.00, payable in yearly installments, with interest
thereon at the rate of 13 1/4 percent (13.25%) per annum.

The Court further finds that on September 2, 1981, the
Defendants, Clarence E. Hayden and Linda C. Hayden, executed and
delivered to the United States of America, acting through the
Farmers Home Administration, their promissory note in the amount
of $10,000.00, payable in yearly installments, with interest
thereon at the rate of 15 percent (15%) per annum.

The Court further finds that as security for the
payment of the above-described note, the Defendants, Clarence E.
Hayden and Linda C. Hayden, executed and delivered to the United
States of America, acting through the Farmers Home
Administration, a real estate mortgage dated September 2, 1981,
covering the above-described property. Said mortgage was
recorded on September 2, 1981, in Book 529, Page 414, in the
records of Nowata County, Oklahoma.

The Court further finds that on May 20, 1982, the
Defendants, Clarence E. Haydnn and Linda C. Hayden, executed and
delivered to the United States of America, acting through the
Farmers Home Administration, their promissory note in the amount
of $10,850.00, payable in two installments, with interest thereon
at the rate of 15 percent (15%) per annum.

The Court further finds that the Defendants, Clarence
E. Hayden a/k/a Clarence Eugene Hayden and and Linda C. Hayden
a/k/a Linda Carol Hayden, made default under the terms of the
aforesaid notes and mortgage by reason of their failure to make

the monthly installments due thereon, which default has
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continued, and that by reason thereof, the Defendants, Clarence
E. Hayden a/k/a Clarence Eugene Hayden and Linda C. Hayden a/k/a
Linda Carol Hayden, are indah@ad to the Plaintiff in the
principal sum of $162,608.50,;plus accrued interest in the amount
of $141,364.42 as of Septemhﬁ% 20, 1990, plus interest accruing
thereafter at the rate of $51,4806 per day until judgment, plus
interest thereafter at the Iﬁﬁal rate until fully paid, and the
costs of this action in the amount of $251.90 ($243.90
publication fees, $8.00 fee fﬁr recording Notice of Lis Pendens).
The Court further f#nds that the Defendants, Clarence
E. Hayden a/k/a Clarence Euq&ﬂe Hayden, Jolene M. Hayden, Linda
C. Hayden a/k/a Linda Carol Hayden, County Treasurer and Board of
County Commissioners, Nowata ﬁounty, Oklahoma, are in default and
have no right, title or intctist in the subject real property.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the

Plaintiff have and recover jﬁjgment in rem against the
Defendants, Clarence E. Haydeh a/k/a Clarence Eugene Hayden and
Linda €. Hayden a/k/a Linda Carol Hayden, in the principal sum of
$162,608.50, plus accrued in@érest in the amount of $141,364.42
as of September 20, 1990, plﬁﬁ interest accruing thereafter at

the rate of $51.4806 per day ®ntil judgment, plus interest

thereafter at the current 1 -rate of L{I/ percent per annum

until paid, plus the costs his action in the amount of

$251.90 ($243.90 publication fees, $8.00 fee for recording Notice

of Lis Pendens), plus any additional sums advanced or to be

advanced or expended during this foreclosure action by Plaintiff



for taxes, insurance, abstracting, or sums for the preservation
of the subject property.

IT I8 FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendants, Clarence E. Hayden a/k/a Clarence Eugene Hayden,
Jolene M. Hayden, Linda C. Hayden a/k/a Linda Carol Hayden,
County Treasurer and Board af County Commissioners, Nowata
County, Oklahoma have no right, title, or interest in the subject
real property.

IT I8 FURTHER ORDERED, ADJUDGED, AND DECREED that an
Order of Sale shall be 1ssu§ﬁ to the United States Marshal for
the Northern District of Oklahoma, commanding him to advertise
and sell, according to Plaintiff's election with or without
appraisement, the real property involved herein and apply the
proceeds of the sale as follows:

First:

In payment of the cests of this action

accrued and accruing incurred by the

Plaintiff, including the costs of sale of

said real propertﬁf;

Second:

In payment of the judgment rendered herein

in favor of the Plaintiff;

The surplus from said sale, if any, shall be deposited with the
Clerk of the Court to await fﬁrther Order of the Court.

IT IS8 FURTHER Okbﬂhﬂb, ADJUDGED, AND DECREED that from

and after the sale of the above-described real property, under

and by virtue of this judgment and decree, all of the Defendants

7



and all persons claiming under them since the filing of the
Complaint, be and they are forever barred and foreclosed of any
right, title, interest or claim in or to the subject real

roperty or an art thereof. . .
property yp 8/ JAMES O FLLISON

UNITED STATES DISTRICT JUDGE

APPROVED:

TONY M. GRAHAM
United States Attorney

(o N —=2ban

WYN DEE BAKER, OBA #465
Assistant United States Attorney
3600 U.S. Courthouse '
Tulsa, Oklahoma 74103

(918) 581-7463

Judgment of Foreclosure
civil Action No. 91-C-940-E

WDB/esr
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IN THE UNITED STATES DISTRICT COURT FOR

o NORTHERN DISTRICT OF OKLAHOMA THF ILED

JUL 2 9 1992 Ciz\’“

FLOYD HARRIS, g Richard M. Lawronco Clark
Plaintiff, ) r%'nrﬁfa»? 'n?s?u?c'? i gm%’;m
v. | ; 92-C-643-E
RON CHAMPION, et al, g
Defendants._. | 3
ORD ] SFER CAUSE

The Court having examined the Petition for Writ of Habeas Corpus which the
Petitioner has filed finds as follows:

(1)  That the Petitioner was convicted in Commanche County, Oklahoma, which
is located within the territorial jurisdiction of the Western District of Oklahoma.

(2) That the Petitioner demands release from such custody and as grounds
therefore alleges he is being deprived of his liberty in violation of rights under the
Constitution of the United States.

(3) In the furtherance of juStiée this case should be transferred to the United
States District Court for the Western District of Oklahoma.

[T IS THEREFORE ORDERED:

e (1)  Pursuant to the authority ﬁﬁmtained in 28 U.S.C. §2241(d) and in the exercise
of discretion allocated to the Court, this cause is hereby transferred to the Untied States
District Court for the Western District of Oklahoma for all further proceedings.

(2) The Clerk of this Court shall mail a copy of this Order to the Petitioner.



v/
Dated this fvg %ay of

ELLISON, CHIEF JUDGE
STATES DISTRICT COURT
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TES DISTRICT COURT’"TE JUL 28 199
ISTRICT OF OKLAHOMA

LYNDA K. DOSS,
Plaintiff,
VS, Case No.: 92-C-578-B

ALLSTATE INSURANCE COMPANY,
a foreign insurance company, -

F 1L ED

Jut 27 1092

Defendant.

)
)
)
)
)
)
)
)
)
)
)

Richard M. Lawrence, Clerk
U.S. DISTRICT GOURT

Pursuant to Rule 41(a)(1)(ii) Fed. R Civ. P, the parties hereto, hereby stipulate

and agree that Plaintiff's Petition and cl for relief against the Defendant shall be and
hereby are dismissed with prejudice.
It is further stipulated and agreéfd that each party shall bear its own cost.
DATED this 11" day of July, 1992.
ﬂcspectfully submitted,

MICHAEL C. TAYLOR & ASSOCIATES

M 2o D

ephpn M. Grayless, OBA # 34(49
18 South Cheyenne Avenue

sa, Oklahoma 74119

18) 587-3366

TORNEYS FOR PLAINTIFF

;f%@azé__pnmﬂ
Lynd€ Doss, Plaintiff




TPHOMAS, GLASS, ATKINSON, HASKINS,
NELLIS & BOUDREAUX

- gham, OBA #12226
South Main, Suite 1500
g, Oklahoma 74103-4524



IN THE UNITED S8TATES DISTRICT COURT 'E D
FOR THE NORTHERN DISTRICT OF OKLAHOMA JU L

. 29’1992
) ’Chara M
UNITED STATES OF AMERICA, | ) ﬂanmm D,Smlcrg‘guﬂrark
Plaintiff, )
)
vs. ) CIVIL ACTION No.
) 92~C-551-B
MICHAEL WEST, )
)
Defendant.: )
)

ACKNOWLEDGMENT OF COMPROMISE SETTLEMENT AND
NOTICE OF DISMISSAL OF ACTION WITH PREJUDICE

Plaintiff, United States of America, by Tony M. Graham,
United States Attorney for the Northern District of Oklahoma,
through Kathleen Bliss Adams, Assistant United States Attorney,
hereby acknowledges payment of compromise settlement in full for
the indebtedness sued on herein and hereby dismisses this action
WITH PREJUDICE to the refiling of same pursuant to Federal Rule

of Civil Procedure 4l(a).

w0 Wl [T
/)

UNITED STI\TES OF AMERICA,

390@,Wnited States Courthouse
333 West 4th Street
Tulsa, OK 74103



ENTEW%?E};’!?

IN THE UNITED STATES DISTRICT cOURT DATE

FOR THE NORTHERN DISTRICT OF OKLAHOMA

FEDERAL DEPOSIT INSURANCE
CORPORATION, in its Corporate
Capacity as successor to BANK OF
COMMERCE AND TRUST COMPANY,

Plaintiff,

vSs. Case No. 91-C—785—B//
THOMAS EDWARD SHERMAN, a/k/a
THOMAS E. SHERMAN and DONNA DIANNE
SHERMAN, a/k/a DONNA D. SHERMAN,
husband and wife; JOHN F. CANTRELL
COUNTY TREASURER OF TULSA COUNTY,
OKLAHOMA; and THE BOARD OF COUNTY
COMMISSIONERS OF TULSA COUNTY,
OKLAHOMA,

FILED

P O ~ |
ool 199 \;

v}

St e Mt St Yt N Vil Vet Vet Nt et Nt Vsl Vvt Vot Vit Vagat? st vl

Defendants. .
Richard if. Lawrence, Clark
U.S. DISTRICT CCURT

Q;B DER

This matter comes on for consideration of Plaintiff's Motion
For Summary Judgment.

The material undisputed'facts herein are as follows:
On or about December 16, 1985, Defendants Thomas Edward Sherman and
Donna Dianne Sherman (Shermans), executed and delivered to the Bank
of Commerce and Trust Company (BOC) a promissory note (First BOC
note) in the amount of $260,000.00 with interest thereon at 10% per
annum, plus a default interest rate of 18%, and providing for a
reasonable attorneys' fee and gosts in the event of default. On the
same date the Shermans executed a real estate mortgage on the

following described property:



Lot Sixteen (16), Block Six (6), THOUSAND OAKS, an

Addition in Tulsa County, State of Oklahoma, according to

the recorded plat thereof, a/k/a 8939 South Quebec,

Tulsa, Oklahoma 74137 _
which mortgage, with the requﬁred mortgage tax paid thereon, was
recorded on December 18, 1985, in Book 4913 at Page 1785, records
of Tulsa County, Oklahoma. |

Oon or about March 27, 1985, Defendant Thomas E. Sherman
(Sherman) executed a promisgoéry note (Second BOC note) in the
amount of $90,000.00 with infﬁﬂaat thereon at BOC prime floating.

on or about October 23, 1987, Sherman executed a promissory
note to Plaintiff, Federal Da@&#it Insurance Corporation (FDIC) in
the amount of $17,000.00 (Renewal note) with interest thereon in
the amount of 12% until paid plus a default interest rate of 5%
above the note rate and providing for a reasocnable attorney's fee
and costs if in default. |

on or about May 8, 1986, the Oklahoma State Banking
commissioner closed the Bank of Commerce and Trust Company and
appointed FDIC as the Liquidating Agent. FDIC, Receiver transferred
all assets of BOC to FDIC, Corporate, including the promissory
notes and mortgage involved; herein. Also assigned' to FDIC,
Corporate was a security agraﬁ#ent dated January 3, 1986, in favor

of BOC securing a $20,477;ﬁﬂ debt with a 1983 Jaguar XJ-6,

Ser.#SAJAV134DC357628.2

record when this assignment took
‘the BOC asset sale.

' 1t is unclear from ¢t
place or whether it was part

2 pefendant Sherman's affidavit in response to Plaintiff's
Motion for Summary Judgment gtates that on January 3, 1986, a loan
was executed by Sherman in favor of First National Bank of Oklahoma

PuF oA PR T LT ATl e
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Summary Jjudgment pursuant to Fed.R.Civ.P. 56 is appropriate
where "there is no genuine issue as to any material fact and that
the moving party is entitled to judgment as a matter of law."
Celotex Corp. v. Catrett, 477 U.S. 317, 106 S.Ct. 2548, 91 L.Ed.2d

265, 274 (1986); Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 106
s.ct. 2505, 91 L.Ed.2d 202 (1986); Windon Third 0il and Gas v.

Federal Deposit Insurance Corperation, 805 F.2d 342 (10th Cir.

1986). cert den. 480 U.S. 947 (1987). In Celotex, 477 U.S. at 317

(1986), it is stated:

"The plain language ©of Rule 56 (c) mandates
the entry of summary judgment, after adequate
time for discovery and upon motion, against a
party who fails to make a showing sufficient
to establish the existence of an element
essential to that party's case, and on which
that party will bear the burden of proof at
trial."

To survive a motion for summary judgment, nonmovant "must establish
that there is a genuine issue of material facts..." Nonmovant
"must do more than simply show that there is some metaphysical

doubt as to the material facts." Matsushita v. Zenith, 475 U.S.

574, 585, 106 S.Ct. 1348, 89 L,Ed.2d 538, (1986).

A party opposing a properly supported motion for summary
judgment may not rest upon mere allegations or denials of his
pleadings, but must affirmatively prove specific facts showing

there is a genuine issue of material fact for trial. Anderson v.

Liberty Lobby, Inc¢., supra, wherein the Court stated that:

which listed a 1983 Jaguar XJ-6, Ser.#SAJAV134DC357628 as security;
that such loan was purchased by First National Bank of Tulsa.

3



v, . . The mere existence of a scintilla of evidence

in support of the plaintiff's position will be

insufficient; there must be evidence on which the jury

could reasonably find for the plaintiff . ." Id. at 252.

The Tenth Circuit requires "more than pure speculation to defeat a
motion for summary judgment® under the standards set by Celotex
and Anderson. Setliff v. Memoximl Hospital of Sheridan County, 850
F.2d 1384 (10th Cir. 1988).

The Shermans argue that the indebtedness secured by the Jaguar
has been paid; that FDIC refuses to release the lien; that Sherman
has thereby been prevented from utilizing the asset the reduce
other Sherman indebtedness to FDIC which contributed to/and or
caused the default of such notes now being sued upon.

In response, FDIC avers that this defense is barred by the

principles enunciated in D'Og#neh, Duhme & Co. Vv._FDIC, 315 U.S.

447 (1942) and its progeny. The general rule is that defenses to
the enforcement of notes and mortgages that are based upon
promises, representations, acts and omissions of a bank's employees
cannot be asserted against the:FSLIC, the FDIC, the RTC or any such
successor in interest in notﬁﬁiand mortgages. D'Oench, Duhme & Co.

v. FDIC. See, alsc, Porras YV, Petroplex gavings Association, 903

F.2d 379 (5th Cir.1990). The maker of a note in favor of a bank may
not rely on a secret side aqrﬁament with the bank as a defense to
suit on the note by FDIC aa keceiver of the bank after it has
failed. D'Oench, Duhme & Co.. The policy embodied in such rule is
that bank examiners and the FDIC are entitled to rely on a bank's

books and records on their taﬁa, for the protection of depositors



and creditors of the institution, and FDIC's insurance fund. See,

also, Langley v. FDIC, 484 U.S. 86 (1987).

The enforcement of such agreements is prohibited by statute.
Section 1823 (e) of title 12 of the United States Code provides:

No agreement which tends to diminish or defeat the
interest of the [Federal Deposit Insurance] Corporation
in any asset acquired by it under this section or section
1921 of this title, eithér as security for a loan or by
purchase or as receiver of any insured depository
institution, shall be walid against the Corporation
unless such agreement =--

(1) is in writing,

(2) was executed by the depository institution and any
person claiming an adverse interest thereunder, including
the obligor, contemporaneously with the acquisition of
the asset by the depository institution,

(3) was approved by the board of directors of the
depository institution or its loan committee, which
approval shall be reflected in the minutes of said board
or committee, and
(4) has been, continuously, from the time of its
execution, an official record of the depository
institution. -
Section 1823 (e) also prohibitﬁfundocumented agreements and fraud as
defenses against the FSLIC, the FDIC or the RTC.

Further, FDIC argues tﬁﬁf'its refusal to release the Jaguar

lien is proper because the Sﬁﬁﬁxity Agreement itself provides that
it also secures any other deht Sherman may owe BOC, past, present

and future, citing the agreement itself and the affidavit of FDIC

Account Officer, Tim B. Cra _8.3 Cravens' affidavit recites the

~t5 to have attached thereto a copy
of the security agreement i gsue. None is attached. A somewhat
jllegible copy of the agreement was attached to Plaintiff's
Response to Defendants' Amended Ansver.

3 cravens Affidavit pur
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execution of the security agféement by Sherman; that "FDIC has
succeeded to all the rights of{BOC under the Security Agreement".
What it does not explain is thﬁ.purchase by, and assignment of the
security agreement to, First'kational Bank of Oklahoma City as
alleged in the Shermans' Amendad Answer. The Shermans also allege
the note was paid before it Iuier was transferred to FDIC.

This matter would typicaily be controlled by the principles

set forth in D'Oench, Duhme. FbIc Corporate took over the assets,

including the notes and mortggéa herein involved, free and clear of
the claims and defenses of tﬁa Defendants. D'Oench, Duhme, its
progeny, and Section 1823 of Title 12, effectively bar Defendants'
defenses to the enforcement of:the facially unconditional Notes and
Mortgage. However, these prinﬁiples operate upon unpaid notes, in
default, due and owing. The CQurt has been shown no authority for
the premise that the FDIC may legally collect upon a paid-in-full
note (the Jaguar security agreement) if, in fact, such indebtedness
has been paid in full as alleged by the Sherman.

Tt would seem to the Court that transfer of the security
agreement to a bank other than BOC, followed by full payment of the
indebtedness secured by the Jaguar, could operate to equitably
release the security lien. Haﬁever, that issue is not before the
Court for decision. FDIC iﬁﬁ'hot seeking to have any alleged
security rights in the Jaguaﬁfﬁutomobile determined herein nor are

the Shermans attempting to have the lien extinguished. The Shermans

plead the withholding of thafiien release, if improperly done, as

a defense to other Sherman/FﬁIC debt. Such a defense implicates



D'Oench, Duhme.

The Court concludes FDIC is entitled to Judgment on the Notes
and Mortgage as a matter of law, there being no dispute as to the
material facts herein relating to such notes and mortgage.®

To the extent the Shermans' Amended Answer is a Counterclaim
the Court ruling herein bars the same and Judgment should be
entered in favor of Plaintiff and against the counterclaimants.
Prigo v. FDIC, 847 F.2d 1499 11th Cir.1988).

Plaintiff is directed to submit for the Court's signature,
within 10 days from the date hereof, a Judgment Of Foreclosure
consistent with the views expreésed.herein, providing for attorneys
fees and costs in favor of Plaintiff, if timely applied for
pursuant to Local Rule 6.

IT IS SO ORDERED this dZSE day of July, 1992.

Pt ‘ )@éf,g%—\
THOMAS R. BRETT 4

UNITED STATES DISTRICT JUDGE

4 This ruling in no waj,precludes any right or rights the
Shermans may have, if any, in relation to the Jaguar automobile and
the release of any security lien thereof.
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IN THE UNITED STATES DISTRICT COURT jE:”
FOR THE NORTHERN DISTRICT OF OKLAHOMA &jcg

i {._E / ]

Richarg "

U_ 5‘. iy La; .
OSTRC G o
r

case No. 91—c-841—§,//

JEFFLINE CORPORATION, BRUCE
HINLEIN, JEFFREY HINLEIN and
JOHN A. KENNEDY Jr.,

Plaintiffs,
VS.
THRIFTY RENT-A-CAR SYSTEM, Ind. ’

and PENTASTAR TRANSPORTATION
GROUP, Inc.,

Defendants.

ORDER

Before the Court is Defendants' Motion to Dismiss two counts
of Plaintiff's complaint for failure to state a claim upon which
relief can be granted, pursuant to Fed.R.Civ.P. 12(b)(6).
Plaintiffs Jeffline Corporati@h, Bruce Hinlein, Jeffrey Hinlein and
John A. Kennedy Jr. ("Jefflinh%) allege in a five-count complaint’
that Defendants Thrifty Rent#ﬁiCar System ("Thrifty") and Pentastar
Transportation Group, Inc.;  ("Pentastar") breached franchise
license and vehicle supplyifagreements ("agreements") between
Jeffline and Thrifty. .

Bruce Hinlein, Jeffrey Hinlein and John A. Kennedy, Jr.,

through Jeffline, entered into the two agreements on August 1,

‘plaintiffs allege: Count I, violation of the franchise and
vehicle supply agreements; coant II, breach of the implied covenant
of good faith; Count III, vielation of Florida's Sale of Business
Opportunities Act; Count v, ‘fraud; and Count VI, violation of the
sherman and Clayton antitrust acts. Plaintiffs skipped Count IV.
Counts ITI and VI are at issue here.

1



1990, thereby giving Jeffline the right to operate a Thrifty
franchise at the Tampa, Florida, airport. The agreements were
negotiated and executed in Philadelphia, Pennsylvania. As part of
the franchise agreement, Jeffline alleges, Thrifty agreed to
refrain from granting a similar license that would allow ahy third
party to operate a Thrifty franchise within Jeffline's licensed
territory. A disclosure statement dated May 29, 1990, stated that
Thrifty and its affiliates did not intend to establish other
franchises or company-owned outlets offering similar products or
services within Jeffline's franchise territory.

Also on August 1, 1990, as a requirement of the franchise
agreement, Jeffline and Thrifty entered into a Vehicle Supply
Agreement, which obligated Jaffline to lease or purchase at least
70 percent of its vehicles from Chrysler Corporation for use in its
franchise. Thrifty is a wholly:bwned subsidiary of Pentastar, which
in turn is a wholly owned subsidiary of Chrysler. According to the
franchise agreement, Jeffline was required to have at least 420
vehicles in its initial inventory and to increase inventory to 615
vehicles by the 43rd month ofithe franchise.

Oon or before June 26, 19?0,2 however, Pentastar purchased the
Dollar Rent-A-Car franchisénlthat served the Tampa Airport.
Subsequently, the Tampa Doilar Rent-A-Car was operated as a
company-owned outlet in direct tompetition with Jeffline's Thrifty

franchise at the Tampa airporf@ In addition, Plaintiffs allege that

2rhis was before the parties entered into the agreements in
question, but after the date of the disclosure statement given to
Plaintiffs by Defendants.



Pentastar-owned Snappy Car Réﬁtal also competed with Jeffline's
franchise, although Defendantéﬁrepresented to Jeffline that there
would be no direct competitidﬁjbetween Snappy and Jeffline.
Jeffline filed this coﬁﬁiaint in the United States District
court for the Eastern Distfict of Pennsylvania. The suit was
transferred to this Court on ﬁ§tober 28, 1991. Defendants move to
dismiss two counts of the *&@mplaint: Count III, violation of
Florida's Sale of Businesa‘ﬁépportunities Act, and Count VI,
violation of §1 of the Sherﬁan Act and §14 of the Clayton Act.
Plaintiffs have conceded that Count IIT, violation of the Florida
act, is inapplicable and the Court concludes it should be
dismissed. Plaintiffs apparéﬁfly plan to amend the complaint to
substitute under Count III a claim under the Florida Franchise Law,
and Defendants state that théf:have agreed to stipulate to such an
amendment. However, no su&ﬁ amendment is before the Court.
Therefore, Defendants' Motion to Dismiss Count III of the complaint
is hereby GRANTED due to Plaintiffs' failure to respond.
To dismiss a complaint and action for failure to state a claim
upon which relief can be granted, it must appear beyond doubt that
the plaintiff can prove no set of facts in support of his claim

which would entitle him to relief conley v. Gibson, 355 U.S. 41

(1957) . Motions to Dlsmlss under Fed.R.Civ.P. 12(b) admit all
well-pleaded facts. Jones V. Hopper, 410 F.2d 1323 (10th cir.
1969), cert. denied, 397 U.S. 991 (1970). The allegations of the

and all reasonable inferences from

complaint must be taken as t

them must be indulged in favor of complainant. Olpin v. Tdeal




National Ins. Co., 419 F.2d 1250 (10th Cir. 1969), cert. denied, 397

U.S. 1074 (1970).

Defendants allege in their Motion to Dismiss Count VI of the
complaint that parent corporations and their wholly owned
subsidiaries cannot conspire to violate the Sherman Act® and the
Clayton Act.* The Court agrees insofar as the Sherman Act is
concerned. A parent corporation and its wholly owned subsidiary are
incapable of conspiring with each other in violation of §1 of the

Sherman Act. Copperweld Corp. V. Tndependence Tube Corp., 467 U.S.

752, 777 (1984). U.S. v. Suntar Roofing, Inc., 897 F.2d 469 (10th

cir. 1990). Commonwealth of Pennsylvania V. Pepsico, 836 F.2d 173
(3rd cir. 1988). "If a parent and a wholly owned subsidiary do

tagree' to a course of action, there is no sudden joining of
economic resources that had previously served different interests,

and there is no justification for §1 scrutiny." Copperweld, 467

U.s5. at 771.

However, §1 does not deal with conspiracy claims only. The
statute states that "[e]very contract, ... Or conspiracy, in
restraint of trade ... is declared to be illegal ...." Plaintiffs
alleged in their complaint that Defendants "have unlawfully
conspired and agreed to tie the purchase of the franchise with a
separate product, namely chrysler vehicles. The tying of these two

products was a conspiracy and restraint of trade for which there

3rhe Sherman Act is found in 15 U.S.C. §§1-7.
4The Clayton Act is found in 15 U.S.C. §§12-27.
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was no legal reason to justifﬁfauch restraint." (Complaint, 943,

emphasis added). The plaintiffs have alleged a cause of action

sufficiently separate from th'ir conspiracy claim such that, if
proved, could constitute a iation of §1 of the sherman Act.
Plaintiffs have met the mini standards necessary to survive a
Rule 12(b) (6) motion. The Co  , concludes that Defendants' Motion
to Dismiss for failure to sﬁg.e a claim should be and is hereby
DENIED regarding the Sherman Aﬁt, except as to conspiracy claim in

violation of §1.

Defendahts state that eld also applies to Plaintiffs'
Cclayton Act allegation. The € ﬁrt disagrees. Copperweld does not
involve the Clayton Act; it ﬁdids only that a corporation and its
wholly owned subsidiary caﬁﬁbt conspire to violate S§1 of the
Sherman Act. Copperweld provféhs no basis for dismissal of a claim
under the Clayton Act. |

coction 14 of the Clayton Act states that "[i}t shall be
unlawful for any person ... té ... make a ... contract for sale of
goods ... where the effect of guch ... contract for sale ... may be
to substantially lessen comp@@ition or tend to create a monopoly in

any line of commerce." PlainEiffs allege that Defendants' actions

ware deliberate, predatory & +o0 suppress competition, which pose

a dangerous possibility of creéating a monopoly and thus constitute
an attempt to monopolize e and commerce in violation of the
clayton and Sherman Acts. " mplaint, %44). The Court concludes
that Plaintiffs have state cause of action under §14 of the

Clayton Act sufficient to survive a Rule 12 (b) {6) motion.




In the alternative, Defendants state that Count VI should be
dismissed because of the parties' agreement to arbitrate all
disputes arising under, or velating to, the Vehicle Supply
Agreement.5 The contract between Plaintiff and Defendants contains
the following arbitration clauﬁe:

If a dispute arises among purchaser and seller
regarding any rights or obligations under this
Agreement ... then the issue shall be submitted
to arbitration ... ip accordance with the
following: (1) Any @é@ntioversy or claim arising
out of or relating %o this agreement, or the
breach thereof, shall be settled by arbitration

in accordance with the Commercial Arbitration
Rules ...

(Plaintiff's Exhibit C, g10(b}).

There is strong federal policy favoring arbitration for

dispute resolution. 9 U.S.C. §1; Shearson/American EXpress, Inc.,
v. McMahon, 482 U.S. 220, 107 8.Ct. 2332 (1987) . When a contract
mandates arbitration, courts génerally will enforce the arbitration

clause absent a waiver. Moses H. Cone Memorial Hospital v. Mercury

construction Co., 460 U.S. 1 (1983); peterson V. Shearson/American

Express, Inc., 849 F.2d 464 (1oth cir. 1988). The party asserting

a waiver of arbitration has é“heavy burden of proof. Peterson, 849

F.2d at 466; Belke V. Merrill nzngn, 693 F.2d 1023, 1025 (11th Cir.
1982) . |

Plaintiffs argque that the antitrust allegations are not
subject to the contract's afhitration clause because antitrust is

not a contractual dispute; further, Plaintiffs aver there is a

Defendants seek diamiﬁkal of Count VI because of the
arbitration clause. Defendants have not filed a Motion to Compel
arbitration.



judicially recognized exception to the Federal Arbitration Act when
plaintiffs are seeking to enforce statutory rights. Plaintiffs have
cited only one authority for this proposition that was decided

after McMahon. In Bowman V. Township of Pennsauken, 709 F.Supp.

1329 (D.N.J. 1989), the court held that the policy favoring
arbitration is inapplicable where the rights that plaintiffs seek
to vindicate are not merely contractual, but arise from a federal
statute. However, this case also is based on pre-McMahon precedent
in the District of New Jersey;

The Supreme Court in MgMahon held that the court's duty to
rigorously enforce arbitration agreements is not diminished when a
party bound by an agreement raises a claim founded on statutory
rights. McMahon, 107 s.ct. at 2337. "Absent a well-founded claim
that an arbitration agreement resulted from the sort of fraud or
excessive economic power that would provide grounds for the
revocation of any contract ... the Arbitration Act provides no
pasis for disfavoring agreements to arbitrate statutory claims by

ble inquiry into arbitrability." Id.

skewing the otherwise hospit

at 2337, citing Mitsubishi Mﬁﬁgzg Corp. v. Soler chrysler-Plymouth,

Inc., 437 U.S. 614 (1985).

Plaintiffs have alleged a fraud claim against Defendants,
which, if proven, could revoke the contract, including the
arbitration clause. Plaintiffs' fraud allegation allows Plaintiffs
to meet the minimum standards necessary to survive a Rule 12(b) (6)
motion. Defendants' Motion te Dismiss the Clayton and Sherman Act

claims is hereby DENIED, except that as to the woonspiracy® claim



under §1 of the Sherman Act, the Motion is hereby GRANTED.

However, the Court is d@hcerned about how the fraud issue

could or would impact the arbitration issue. The Court will allow
the parties sufficient time tf;pursue Rule 56 motions, if desired,
regarding the fraud issue. Pm@ties are directed to adhere to the

following schedule:

Complete all discovery by October 16, 1992;

File all dispositive motions By October 26, 1992;
Responses to dispositive motiﬁhﬁ by November 10, 1992;
Replies by November 17, 1992&?

%

—day of July, 1992.

e

ﬁwf/m

HOMAS R. BRETT
- UNITED STATES DISTRICT JUDGE

IT IS SO ORDERED, this g
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FOR THE NORTHERN DISTRICT OF OKLAHOMA
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JUL 281992

DAWN ROBINSON, a minor by James ) ichard M. Lawrence lerk
Iftz?iﬁgc:n, her father and next ; nh’ﬁygﬂ%ﬁﬁﬂf%ﬁmm

Plaintiff, }
vVS. ; Ccase No. 91-C-112-B ///
DOMINO'S PIZZA, INC., §
a Michigan corporation, )

Defendant. ;

ORDER

This matter comes on for consideration of Defendant's Motion
For Judgment As A Matter Of Law Or In The Alternative For New Trial
or Amendment Of The Judgment By Remittitur.

In Proposition I Defendant argues it is entitled to a new
trial because the Court admitted evidence of the dismissal of a
third party claim against Lance Ward, the operator of the vehicle
in which Plaintiff was a pasﬁahger at the time of the accident in
question. This action was filed February 20, 1991. Defendant moved
to join, as a third party defendant, Lance Ward, stipulating to
dismiss Ward with prejudice on December 20, 1991."

Plaintiff responds that evidence of Ward's dismissal was

admissible in an attempt to shew bias of the witness and is part of

' ward filed a Motion for Summary Judgment on December 6,
1991, to which the Third Party pPlaintiff Domino's responded
December 16, 1991, At a pre-trial conference held December 20th,
Domino's announced the third party complaint against Ward would be
dismissed.



proper cross-—examination, citing Rule 408, Federal Rules of
Evidence. That Rule provides, ih part:
w _ ., . This rule af‘o does not require exclusion

when the evidence is offerad for another purpose, such as

proving bias or prejudice ‘of a witness, . . LN
The Court has not been favore&fwith a transcription of the actual
trial testimony and can therefore not give verity to Defendant's
allegations of what Plaintifﬂ‘é counsel asked, what Defendant's
counsel objected to and/or wﬁat a particular bench conference
entailed except through the fﬁ#ilties of memory. However, subject
to the 1limitation referred; to above, the Court concludes
Plaintiff's counsel's questioﬁﬁhg of Defendant's sole fact witness,
lLance Ward, was well withtﬁ- the confines of proper <Cross-
examination. The Court further concludes Plaintiff's counsel's
questioning regarding dismissal of Ward was not in violation of the
Federal Rules of Evidence, spﬁbiﬁically Rule 408.

Defendant also argues that Plaintiff's counsel engaged in
improper argument in closing-fﬁmarks by discussing the third party
defendant dismissal issue and referring to the Defendant as a
"heartless corporation'. The ‘Court, having concluded that cross-=
examination of Ward regardiﬁ%’ his dismissal as a third party
defendant was proper, also '&unaludes it was not improper for
Plaintiff's counsel to direct comments to this issue. In response

to the "heartless corporatiaﬁ“’remarks, which Plaintiff's counsel

does not repudiate and of whigh the Court has memory,? Plaintiff

2 Tt is the Court's rééollection that Defendant failed to
object to "heartless corporation" remark.

2



purports to quote from the transcribed deposition of Defendant's
driver, Michael Campbell. Thig testimony, gquoted in Plaintiff's
response,3 could be fairly summarized to reflect that driver
Campbell paid 1little or no attention to the possibly injured
Plaintiff at the accident scene but did call a substitute delivery
person to presumably complete the pizza delivery. The Court
concludes this assignment of error lacks merit.

Further, Defendant argu&# the Court erred by allowing the
deposition testimony of its driver Campbell regarding his receipt
of a "failure to yield" citation. At one point deponent Campbell
testified he did plead guilty to a failure to yield right-of-way
citation; later Campbell testified he did not recall whether he
pled "guilty or no contest on those tickets?" Defendant argues
that "Obviously, the driver did not understand the legal
definitions of various pleas when he originally responded to
Plaintiff's counsel's question." Campbell's testimony could also
reflect he well knew the legal difference between guilty and no
contest pleas but simply did not remember which one he entered.

The Court concludes such $xcerpted testimony is not violative
of either Rule 403 or 410, Federal Rules of Evidence.

Lastly, Defendant complains of the Court's exclusion of

3 The Court presumes the quoted testimony of Campbell is
essentially accurate since Defendant's counsel, having a copy of
same, failed to request permisgion to reply thereto to correct any
misquotations.

¢ Again, the Court acc&bﬁe the quoted testimony of Campbell
since the parties have copies of same and Plaintiff has raised no
objection to the guoted language.

3



evidence regarding plaintiff's non-use of a seat belt. The Oklahoma
Mandatory Seat Belt Use Act’ precludes "the use or non-use of seat
pelts" evidence in a civil case in Oklahoma. pefendant complains
court preclusion of non-usé evidence violates pefendant's rights
under the Sth and 1l4th Amendments to the U.S. constitution. No
citation of authority accompanied such averment. The Court

concludes pefendant's argument is not well taken.

In McHargue V. stokes Pennwalt Corp., 912 F.2d 394

(10th Cir.1990) the court stated:

In ruling on a motion for a new trial, the trial
judge has broad discretion. gcholz Homes Inc. V. Wallace,
590 F.2d 860, 864 (10th Ccir.1979) . He has the obligation
or duty to ensure that justice is done, and, when justice
so requires, he has the authority to set aside the jury's
verdict. geven Provinges Inc. CO. Ltd. v. Commerce &
Industry Ins. Co., 65 F.R.D. 674, 688 (W.D.Mo.1975) . He
may do so when he believes the verdict to be against the
weight of the evidence or when prejudicial error has
entered the record. Holmes V. Wwack, 464 F.2d 86, 88
(10th.Cir.1972).

The Court is of the view the instant verdict was not against
the weight of the evidence nor does it pelieve the record reflects
prejudicial error. pefendant's Motion For New Trial should be and
the same is herewith DENIED.

In Proposition II pefendant argues jt is entitled to
remittitur based upon an alleged lack of competent medical evidence
regarding the severity or duﬁition of Plaintiff's injuries.

As to Defendant's Motion For Remittitur the Court concludes

the amount of the verdict was not excessive and did not shock the

conscience of the Court. Y a Const. Co. v. Harris, 408 p.24d

5 47 0.S. §§12-416 et sedq.



522 (0kl1.1965).
Remittitur is peculiarly within the discretion of the trial

court. Brown V. #6n's Properties, Inc., 563 F.2d 983

(10th Cir.1977). The Court concludes Motion For Remittitur should

be and the same is hereby DEHIED.

In Proposition III Defenﬂunt urges it is entitled to judgment
as a matter of law. Defendant-acknowledges there was sufficient
evidence for jury deliberation on the issues of negligence and
damages but that the evidéﬁne as to causation was lacking.
Defendant has not presented ﬁﬁe Court with any credible evidence
{or any evidence) that the elaﬁant of causation was not proven. The
jury was instructed that Plainﬁiff had the burden of proving "such
negligence was a direct ca&-g'@ of the injury sustained by the
claiming party." "Direct cauqﬁﬁ'as well as "negligence" was defined
tc the jury by instruction.:ﬁhe jury heard the evidence of the
intersection accident and decided in favor of Plaintiff on these
issues. The Court concurs with that decision.

The Court concludes Defendant's Motion For Judgment As A
Matter Of Law should be and the same is hereby DENIED.

IT IS SO ORDERED this *‘2‘3 day of July, 1992.

UNITED STATES DISTRICT JUDGE
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IN THE UNITED sﬂﬁmﬂs DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

: JUL 281992 /s /

Richard M. Lawrance, Clérk

U.S. DISTRICT C
MORTEERN DISTRICT OF OK?AL.*‘{'GMA

CASE NO. 91-C-609-B J///

RESOLUTION TRUST CORPORATION, a8
CONSERVATOR for CIMARRON FED AL

SAVINGS ASSOCIATION,
Plaintiff,
vs.

)

)

)

)

)

)

)
JIMMY M. SMITH; ROBERT D. )
MARSTERS; LONNIE E. SILER; )
LENA M. SILER; DONALD H. )
DINWIDDIE and MARY ANN DINWIDDIE, )
husband and wife; LAKELAND REAL )
ESTATE DEVELOPMENT, INC.; )
JAMES M. HENRY and KAREIN )
HENRY a/k/a KAREIN L. HENRY, )
husband and wife; QUINTON R. DeDp )
and VICKIE E. DODD, husband/ and )
wife; UNITED STATES OF AMERICA, )
DEPARTMENT OF THE TREASURY, ' )
INTERNAL REVENUE SERVICE, )
)

)

Defendants.
g‘_-ﬂ,gnn

This matter comes on for eonsideration of Plaintiff's Renewed

Motion For Summary Judgment And Decree Of Foreclosure. Defendants
against whom summary judgmen‘t: is sought have not responded to

Plaintiff's Renewed Motion, filed May 5, 1992.

The material undispu facts herein are as follows:

Defendants Jimmy M. Smith (85I th), Robert D. Marsters (Marsters),
Donald H. Dinwiddie and Mary 4 pDinwiddie (Dinwiddies), and Lonnie

E. Siler and Lena M. si (Silers) executed four separate

promissory notes, dated Sép ember 23, 1985, in the amounts of

$49,900.00, $24,950.00, $24,950.00, $24,950.00, respectively



Plaintiff, Resolution Trust Corporation, as Conservator for
Cimarron Federal Savings Assoclation (RTC/Conservator) 1is the
holder of these notes, respectively referred to as the Smith,
Marsters, Dinwiddies and Silers notes. These parties (collective
parties) have failed to pay +he notes in full and the same are in
default. After application of all payments and offsets these
parties are indebted to Plaintiff in the amounts of $71,262.66,
$36,423.78, $36,368.72, $38,255.91, respectively, all as of March
10, 1992, together with interest accruing on each amount at the
rates of $12.65, $6.32, $6.32 and $6.32, respectively, per diem
thereafter.

As security for the notes the collective parties executed and
delivered a mortgage, recorded on October 11, 1985, in Book 649 at
page 639 in the records of the County Clerk of Mayes County,
Oklahoma, the mortgage tax thereon being duly paid, covering the
following described property:

Lot Numbered Two (2), in Block Numbered Six (6), of the

VILLAS OF LAKELAND, a Subdivision in Mayes County, State

of Oklahoma, according to the official Survey and Plat

filed for record in the office of the County Clerk of

said County and State.

RTC/Conservator is the holder of the Mortgage by the terms of
which it is provided that upon the default in payment secured
thereby when due, the mortgage may be foreclosed. Defendant United
States of America, Department of the Treasury, Internal Revenue
Service, claims an interest iA the undivided one-fifth interest of

Lonnie and Lena Siler in the mortgaged property by virtue of a

federal tax lien filed in the records of the County Clerk of Mayes



County, Oklahoma, on June 8, 1987, in Book 674 at Page 352.

on January 22, 1988, Phoenix Federal savings and Loan
Association (Phoenix), predecessor in interest in the Notes and
Mortgage securing the Notes, brought an action to foreclose the
Notes and Mortgage in the District Court of Mayes County, Oklahoma,
and to assert and protect interests in two savings accounts pledged
as collateral, and to enforce guaranties by Defendants Lakeland
Real Estate Development, Inc., James M. Henry and Karein L. Henry,
ouinton Dodd and Vickie E. Dodd. Lakeland, the Henrys and the Dodds
have since been dismissed f#om this action and therefore the
guaranties are no longer at issue.

Defendants, Smith, Marsters and the Dinwiddies, answered the
Petition and alleged affirmative defenses and counterclaims against
Phoenix based@ upon alleged "ir&ud and alleged breach of oral
agreements in the transaction_but of which the Notes and Mortgage
emerged, and alleged identical cross-claims against Defendants
Lakeland and OQuinton B. Dodd. The purported agreements and
representations upon which the collective parties based their
defense were not reduced td.hriting nor executed by agents of
Phoenix contemporaneously wiﬁh the execution of the Notes and
Mortgage nor were reflected in the minutes of any meeting of the
board of directors or loan committee of Phoenix nor were part of
the official records of Phoenix.

Oon August 31, 1988, the ﬁederal Home Loan Bank Board (FHLBB)
declared Phoenix insolvent. Pursuant to 12 U.S.C. §1464(d) (6) (A),

the Federal Savings and Loaﬂ“Insurance Corporation (FSLIC) was



appointed Receiver of the insolvent savings and loan association's
assets, including the Notes, Mortgage and savings accounts. FSLIC
assigned all right, title and interest in the instruments and
related documents which are the subject matter of this case, to
Cimarron Federal Savings and Loan Association (01d Cimarron) on
August 31, 1988, as reflectediin the resolutions of the Federal
Home Loan Bank Board. 0l1d Cimarron became a "transferee" of the
notes, mortgages and savingﬁ' accounts. FSLIC did not assign
jiabilities to 0Old Cimarron, other than secured and deposit
liabilities (to the extent of the security). The counterclains
asserted by Defendants againﬁt Phoenix were not assumed by 0ld
Cimarron, remaining against FSLIC as Receiver, later the FDIC. The
claims and defenses to the Nﬁtes alleged by the Defendants were
based upon promises, representitions, acts and omissions of agents
of Phoenix that did not appeat1in the files and records of Phoenix,
0ld Cimarron or New Cimarron.

On September 14, 1989, FDIC/Receiver removed this action to
this Court.' Oon October 23, 1989, FDIC/Receiver filed its Motion
to Dismiss the counterclaim§ £hat had been retained by FDIC. On
January 3, 1990, 0ld Cimarron filed its Motion for Summary Judgment
of Substituted Party Plaintiﬁg, cimarron Federal Savings and Loan
Association.? On July 6, lﬁéﬂ, this Court granted FDIC's Motion

To Dismiss to the extent thatfﬁunitive damages were sought against

! From the Mayes County, ©OK district court. 89-C-751-B.

2 This is the motion that RTC/Conservator has renewed by its
filing of May 5, 1992.



FDIC and found that the other claims for relief should be asserted
against old Cimarron and Lakeland. Because FDIC was dismissed from
the action, this Court declined to exercise jurisdiction over the
pendent claims and remanded th¢3action to the District Court for
Mayes County, Oklahoma, for ulﬁimate resolution.

on April 19, 1991, pursuﬁﬁt to the Home Owners Loan Act of
1933, as amended by the Financiai Institutions Reform, Recovery and
Enforcement Act of 1989 (FIRREA) , the pirector of the Office of
Thrift Supervision placed 0ld Cimarron in receivership and assumed
exclusive custody and control &f the property and affairs of 0ld
Cimarron. The Director appointaﬁ RTC as Receiver for 01d Cimarron,
to have "all the powers of a conservator oOr receiver, as
appropriate, granted under the Federal Deposit Insurance Act, and
(when not inconsistent therewith) any other rights, powers, and
privileges possessed by conservators or receivers, as appropriate,
of savings associations under this Act and any other provisions of
law."

The Director organized'cimarron Federal Savings Association
(New Cimarron) as a newly ﬁederally chartered mutual savings
association, appointing RTC as conservator of New Cimarron. Certain
assets of 0ld Cimarron were sold and transferred by RIC as the
Receiver for 01d Cimarron tﬁ'New cimarron, by and through its
conservator, RTC, includinQi,the Notes, Mortgage and accounts
involved in this action. On'ﬁﬁy 16, 1991, the RTC/Conservator was
substituted as Plaintiff in.this action. RTC/Conservator timely

removed this action from the District Court of Mayes County,

5



Oklahoma, to the United States District Court for the District of

Columbia. On August 14, 1991, this action was transferred sua sponie

from the District of Columbia to this Court.
Summary judgment pursuant to Fed.R.Civ.P. 56 is appropriate
where "there is no genuine issue as to any material fact and that

the moving party is entitled to judgment as a matter of law."

Celotex Corp. v. Catrett, 477 U.S. 317, 106 S.Ct. 2548, 91 L.Ed.2d

265, 274 (1986); Anderson V. Liberty Lobby, Inc., 477 U.S. 242, 106
S.Cct. 2505, 91 L.Ed.2d 202 (1986); Windon Third 0i) and Gas v.

Federal Deposit Insurance Corporation, 805 F.2d 342 (10th cir.

1986) . cert den. 480 U.S. 947 (1987). In Celotex, 477 U.S. at 317

(1986), it is stated:

"The plain language of Rule 56 (c) mandates
the entry of summary judgment, after adequate
time for discovery and upon motion, against a
party who fails to make a showing sufficient
to establish the existence of an element
essential to that party's case, and on which
that party will bear the burden of proof at
trial."

To survive a motion for summary judgment, nonmovant "must establish
that there is a genuine issue of material facts..." Nonmovant

"must do more than simply show that there is some metaphysical

doubt as to the material facts." Matsushita v. Zenith, 475 U.S.
574, 585, 106 S.Ct. 1348, 89 L.Ed.2d 538, (1986).

A party opposing a properly supported motion for summary
judgment may not rest upon ﬁere allegations or denials of his
pleadings, but must affirmatively prove specific facts showing

there is a genuine issue of material fact for trial. Andersom V.




Liberty Lobby, Inc., supra, wherein the Court stated that:

w_ . . The mere existence of a scintilla of evidence
in support of the plaintiff's position will be
insufficient; there must be evidence on which the jury
could reasonably find for the plaintiff . ." 1d. at 252.

The Tenth Circuit requires "more than pure speculation to defeat a

motion for summary judgment* under the standards set by Celotex

and Anderson. getliff v. Memorial Hospital of Sheridan County, 850
F.2d 1384 (10th Cir. 1988).

The Defendants, Smith, Marsters and the pinwiddies, have
asserted defenses of failure of consideration, fraud and
jllegality, alleging that Phoenix made representations and oral
promises that Phoenix, Dodd and Lakeland would fund and build a
marina, restaurant, recreation center, that the pronised
construction would enhance the value and otherwise misled the
collective parties and preached oral agreements.

These purported representations and promises, if made, were
not evidenced in the records of Phoenix or any of its successors.
pefenses to the enforcement of notes and mortgages that are based
upon promises, representations, acts and omissions of Phoenix
employees cannot be asserted against the FSLIC, the FDIC, the RTC

or any successor in interest in the Notes and Mortgage herein.

p'Oench, Duhme & Co. V. FDIQ; 315 U.S. 447 (1942) and its progeny.

See, also, vings Association, 903 F.2d4 379
(5th Cir.1990). The maker of a note in favor of a bank may not rely
on a secret side agreement wﬁﬁh the bank as a defense to suit on

the note by FDIC as receiver of the bank after it has failed.



D'Oench, Duhme & Co.. The policy embodied in such rule is that bank
examiners and the FDIC are entitled to rely on a bank's books and
records on their face, for the protection of depositors and

creditors of the institution, and FDIC's insurance fund. See, also,

Langley v. FDIC, 484 U.S. 86 (1987).
The enforcement of such &Qreements is prohibited by statute.
Section 1823(e) of title 12 of%the United States Code provides:

No agreement which tends to diminish or defeat the
interest of the [Federal Deposit Insurance] Corporation
in any asset acquired by it under this section or section
1921 of this title, either as security for a loan or by
purchase or as receiver of any insured depository
institution, shall be wvalid against the Corporation
unless such agreement --.

(1) is in writing,

(2) was executed by the depository institution and any
person claiming an adverse interest thereunder, including
the obligor, contemporaneously with the acquisition of
the asset by the depository institution,

(3} was approved by the board of directors of the
depository institution or its loan committee, which

approval shall be reflected in the minutes of said board
or committee, and

(4) has been, continuously, from the time of its
execution, an official record of the depository
institution.
Section 1823 (e) also prohibitﬁJundocumented agreements and fraud as
defenses against the RTC. _
The Court concludes this matter is a typical D'Oench, Duhme
situation. New Cimarron, by &ﬁ@ through RTC/Conservator, took over
the assets, including the’ﬁ&tes, mortgage and savings accounts

herein involved, free and clbﬁr of the claims and defenses of the

Defendants, collective partiés. D'Oench, Duhme, its progeny, and



Section 1823 of Title 12, effectively bar Defendants', collective
parties, defenses to the enforcement of the facially unconditional
Notes and Mortgage. The Court yuling herein amends its Order of
July 6, 1990, to the extent that any counterclaims asserted against
the RTC/Conservator by the defendants or any of them is barred and
Judgment should be entered in favor of Plaintiff and against the
counterclaimants. Trigo v. FDIC, 847 F.2d 1499 11th Cir.1988).
The mortgage was duly recorded in the records of the County
Clerk of Mayes County, Oklahoma, on Ooctober 11, 1985. The federal
tax lien of the United States of America was filed of record on
June 8, 1987. A federal tax lien is invalid against a mortgagee
until notice of such lien is properly filed. 26 y.8.C. §6323(a) and
(f). If the tax lien ie invalid against a prior mortgagee under §
6323(a), the priority of the superior mortgage extends to all
accrued and accruing interest, charges, costs of preserving
property, expenses, costs and reasonable attorneys fees incurred in
collecting and enforcing the obligation secured by the mortgage to

the extent that state law confers such priority. 26 U.g.C.

§6323(e). Because the tax 1lien was filed subsequent to the
mortgage, the mortgage constitutes a lien upon the mortgaged
property that is prior and puperior to the federal tax lien.
RTC/Conservator is entitled to Jjudgment as a matter of law
declaring the mortgage to be a prior and superior lien upon the
mortgaged property, to the extent of the obligation secured by the
mortgage, subject to the right of redemption of the United States

of America as provided by 28 U.S.C. §2410(c).



The Court concludes RTC/Conservator is entitled to Judgment on
the Notes and Mortgage as a matter of law, there being no dispute
as to the material facts hereéin. Plaintiff is directed to submit
for the Court's signature a Judgment Of Foreclosure consistent with
the views expressed herein, providing for attorneys fees and costs
in favor of Plaintiff, if timﬁiy applied for pursuant to Local Rule

6.

IT IS SO ORDERED this é Zday of July, 1992.

{ﬂ/;;%m/%m%

- ¥HOMAS R. BREIT o
UNITED STATES DISTRICT JUDGE

10
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

FILED

RESOLUTION TRUST CORPORATION,

as Conservator, JuL27 1992
Plaintiff weence, Cleric
' Richad N FRleY CBuRT

vs. No. 89-C-668~E /wdamim DISTRICT OF OKLAHOMA

MATTHEW KRAUSKOPE, et al.,

Defendants.

ORDER AND JUDGMENT

Pursuant to this Court's Order of June 18, 1992, this matter

is hereby dismissed with prejudice.

So ORDERED this 277£day of July, 1992.

ELLISON,
UNITED STATES DISTRICT COURT
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IN THE UNITED STATES DISTRICT COURT E‘ I L E
FOR THE NORTHERN DISTRICT OF OKLAHOMA

JUL 281992
RESOLUTION TRUST CORPORATION, as Richard M. Lawrence.
CONSERVATOR for CIMARRON FEDERAL 0

SAVINGS ASSOCIATION,

U.8. DISTRICT CO

)
)
)
)
Plaintiff, )
)
vS. ) CASE NO. 91—C—692~B_,///
)
RANDY WALLIS and CONNIE WALLIS, )
husband and wife; JOHN C. FLUD, }
SR. and MARILYN FLUD, husband and )
wife; JOHN C. FLUD, JR. and )
JANTHA K. FLUD, husband and wife; )
RICHARD L. ATKINSON and ROBBIE L. )
ATKINSON, husband and wife; BETTY )
B. HESS; LAKELAND REAL ESTATE )
DEVELOPMENT, INC.; JAMES M. HENRY )
and KARIEN HENRY a/k/a KARIEN L. )
R. DODD and VICKIE E. DODD, )
husband and wife, )
)
)

Defendants.

This matter comes on for consideration of Plaintiff's Renewed
Motion For Summary Judgment And Decree Of Foreclosure. Defendants
against whom summary judgment is sought have not responded to
Plaintiff's Renewed Motion, filed April 24, 1992.

The material undisputed facts herein are as follows:
Defendants Randy Wallis (Wallis), John E. Flud, Sr. and Marilyn
Flud (Fluds, Sr.), John C. Flud, Jr. and Jantha Flud (Fluds, Jr.),
Richard L. Atkinson and Robbia. 1. Atkinson (Atkinsons), and Betty
B. Hess (Hess) executed fivé separate promissory notes, dated
December 20, 1985, each in the amount of $28,700.00. Plaintiff,

Resolution Trust Corporation, as Conservator for Cimarron Federal
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Savings Association (RTC/Conservator) is the holder of these notes,
respectively referred to as the Wallis, Flud, Sr., Flud, Jr.,
Atkinson and Hess notes. These parties (collective parties) have
failed to pay the notes in full and the same are in default. After
application of all payments and offsets these parties are indebted
to Plaintiff in the amounts of $40,307.43, $40,307.43, $40,319.51,
$40,307.44 and $40,307.43, respectively, all as of March 10, 1992,
together with interest accruing on each respective amount at the
rate of $6.13 per diem thereafter.

As security for the notes the collective parties executed and
delivered a mortgage, recorded on January 21, 1986, in Book 653 in
the records of the County Clerk of Mayes County, Oklahoma, the
mortgage tax thereon being d&uly paid, covering the following
described property:

Lot Numbered One (1), in Block Numbered Two (2), of

the VILLAS OF LAKELAND, a Subdivision in Mayes County,

State of Oklahoma, according to the official Survey and

Plat filed for record in the office of the County Clerk

of said County and State. [a/k/a 507 Apple ridge]

RTC/Conservator is the holder of the Mortgage by the terms of
which it is provided that upon the default in payment secured
thereby when due, the mortgage may be foreclosed.

On January 22, 1988, .Phoenix Federal Savings and Loan
Association (Phoenix), predecessor in interest in the Notes and
Mortgage securing the Notes;:hrought an action to foreclose the
Notes and Mortgages in thé_ pistrict Court of Mayes County,

Oklahoma, and to assert and protect interests in two savings

accounts pledged as collateral, and to enforce guaranties by



Defendants lLakeland Real Estate Development, Inc., James M. Henry
and Karein L. Henry, Quinton Dodd and Vickie E. Dodd. Lakeland, the
Henrys and the Dodds have since been dismissed from this action and
therefore the guaranties are no longer at issue.

Defendants, the collective parties, answered the Petition and
alleged affirmative defenses and counterclaims against Phoenix
based upon alleged fraud and alleged breach of oral agreements in
the transaction out of which the Notes and Mortgage emerged, and
alleged identical cross-claims against Defendants Lakeland and
Quinton B. Dodd. The purported agreements and representations upon
which the collective parties based their defense were not reduced
to writing nor executed by agents of Phoenix contemporaneously with
the execution of the Notes and Mortgage nor were reflected in the
minutes of any meeting of the board of directors or loan committee
of Phoenix nor were part of the official records of Phoenix.

On August 31, 1988, the Federal Home Loan Bank Board (FHLBB)
declared Phoenix insolvent. Pursuant to 12 U.S.C. §1464(d) (6) (A),
the Federal Savings and Loan Insurance Corporation (FSLIC) was
appointed Receiver of the insolvent savings and loan association's
assets, including the Notes, Mortgage and savings accounts. FSLIC
assigned all right, title and interest in the instruments and
related documents which are the subject matter of this case, to
Cimarron Federal Savings and Loan Association (0ld Cimarron) on
August 31, 1988, as reflected in the resolutions of the Federal
Home Loan Bank Board. 0l1d Cimarron became a "transferee" of the

notes, mortgages and savings accounts. FSLIC did not assign



l1iabilities to 01ld cimarron, other than secured and deposit
liabilities (to the extent of the security). The counterclaims
asserted by pefendants against Phoenix were not assumed by ©01l1d
cimarron, remaining against FSLIC as Receiver, later the FDIC. The
claims and defenses to the Notes alleged by the Defendants were
pased upon pronmises, representations, acts and omissions of agents
of Phoenix that did not appear in the files and records of Phoenix,
014 Cimarron or New Cimarron.

on September 14, 1989, FDIC/Receiver removed this action to
this Court.' on October 23, 1989, FDIC/Receiver filed.its Motion
to Dismiss the counterclaims that had been retained by FDIC. On
January 3, 1990, 0ld cimarron filed its Motion for Summary Judgment
of Substituted Party plaintiff, Cimarron Federal Savings and Loan
association.? oOn July 6, 1990, this court granted FDIC's Motion
To Dismiss to the extent that punitive damages were sought against
FDIC and found that the other claims for relief should be asserted
against 01d cimarron and Lakeland. Because FDIC was dismissed from
the action, this court declined to exercise jurisdiction over the
pendent claims and remanded the action to the pistrict Court for
Mayes County, oklahoma, for ultimate resolution.

on April 19, 1991, pursuant to the Home Owners Loan Act of
1933, as amended by the Finanﬂlal Institutions Reform, Recovery and

Enforcement Act of 1989 (FIRREA), the Director of the office of

" From the Mayes County, OK district court. 89-C-757-B.

2 qnis is the motion that RTC/Conservator has renewed by its
£iling of April 24, 1992.
4



Thrift Supervision placed 0ld Cimarron in receivership and assumed
exclusive custody and control of the property and affairs of 0ld
Cimarron. The Director appointed RTC as Receiver for 0ld Cimarron,
to have "all the powers of a conservator or receiver, as
appropriate, granted under the Federal Deposit Insurance Act, and
(when not inconsistent therewith) any other rights, powers, and
privileges possessed by consefvators or receivers, as appropriate,
of savings associations under this Act and any other provisions of
law."

The Director organized Cimarrén Federal Savings Association
(New Cimarron) as a newly federally chartered mutual savings
association, appointing RTC as conservator of New Cimarron. Certain
assets of 0ld Cimarron were gold and transferred by RTC as the
Receiver for 0ld Cimarron to New Cimarron, by and through its
conservator, RTC, including the Notes, Mortgage and accounts
involved in this action. On May 16, 1991, the RTC/Conservator was
substituted as Plaintiff in this action. RTC/Conservator timely
removed this action from the District Court of Mayes County,
Oklahoma, to the United States District Court for the District of

Columbia. On September 5, 1991, this action was transferred sua sponie

from the District of Columbia to this Court.

Summary judgment pursuant to Fed.R.Civ.P. 56 is appropriate
where "there is no genuine igsue as to any material fact and that
the moving party is entitled to judgment as a matter of law."

Celotex Corp. v. Catrett, 477 U.S. 317, 106 S.Ct. 2548, 91 L.Ed.2d
265, 274 (1986); Anderson v, Liberty Lobby, Inec., 477 U.S. 242, 106



s.ct. 2505, 91 L.Ed.2d4 202 (1986); Windon Third 0Oil and Gas V.

Federal Deposit Insurance Corporation, 805 F.2d 342 (10th Cir.

1986). cert den. 480 U.S. 947 (1987). In Celotex, 477 U.S. at 317

(1986), it is stated:

"The plain language of Rule 56 (c) mandates
the entry of summary judgment, after adequate
time for discovery and upon motion, against a
party who fails to make a showing sufficient
to establish the existence of an element
essential to that party's case, and on which
that party will bear the burden of proof at
trial."

To survive a motion for summary judgment, nonmovant "must establish
that there is a genuine issue of material facts...™ Nonmovant
wpust do more than simply show that there is some metaphysical

doubt as to the material facts." Matsushita v. Zenith, 475 U.S.

574, 585, 106 S.Ct. 1348, 89 L.Ed.2d 538, (1986).

A party opposing a properly supported motion for summary
judgment may not rest upon mere allegations or denials of his
pleadings, but must affirmatively prove specific facts showing
there is a genuine issue of material fact for trial. Andersonh V.

Liberty Lobby, Inc., supra, wherein the Court stated that:

v, . . The mere existence of a scintilla of evidence
in support of the plaintiff's position will be
insufficient; there must be evidence on which the jury
could reasonably find for the plaintiff . ." Id at 252.

The Tenth Circuit requires "more than pure speculation to defeat a

motion for summary judgment® under the standards set by Celotex

and Anderson. Setliff v. Mgmgﬂigl Hospital of Sheridan County, 850
F.2d 1384 (10th Cir. 1988).

The Defendants, collective parties, have asserted defenses of
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fajlure of consideration, fraud and illegality, alleging that
Phoenix made representations and oral promises that Phoenix, Dodd
and Lakeland would fund and build a marina, restaurant, recreation
center, that the promised construction would enhance the value and
otherwise misled the collective parties and preached oral
agreements.

These purported representations and promises, if made, were
not evidenced in the records of Phoenix or any of its successors.
pDefenses to the enforcement of notes and mortgages that are based
upon promises, representations, acts and omissions of Phoenix
employees cannot be asserted against the FSLIC, the FDIC, the RTC
or any successor in interest in the Notes and Mortgage herein.
p'oOench, Duhme & CO. V. FDIC, 315 U.S. 447 (1942) and its progeny.
See, also, Porras v, Petro | vings Association, %03 F.2d4 379
(5th Ccir.1990). The maker of a note in favor of a bank may not rely
on a secret side agreement with the pank as a defense to suit on
the note by FDIC as receiver of the pank after it has failed.
D'Oench, Duhme & Co.. The policy embodied in such rule is that bank
examiners and the FDIC are entitled to rely on 2 pank's books and
records on their face, for the protection of depositors and
creditors of the institution, and FDIC's insurance fund. See, also,
Langley V. ¥DIC, 484 U.S. 86 (1987).

The enforcement of such agreements is prohibited by statute.
Section 1823 (e) of title 12 of the United States code provides:

No agreement which tends to diminish or defeat the

interest of the [Federal Deposit Insurance] Corporation

in any asset acquired by it under this section or section

1921 of this title, either as security for a loan OF by
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purchase or as receiver of any insured depository
institution, shall be valid against the Corporation
unless such agreement --

(1) is in writing,

(2) was executed by the. depository institution and any
person claiming an adverse jnterest thereunder, including

the obligor, contemporaneously with the acquisition of
the asset by the depository institution,

(3) was approved by the board of directors of the
depository institution or its loan committee, which
approval shall be reflected in the minutes of said board

or committee, and

(4) has been, continuoﬁnly, from the time of its

execution, an official " record of the depository

institution.
section 1823 (e) also prohibits undocumented agreements and fraud as
defenses against the RTC.

The Court concludes this matter is a typical D'Oench, Duhme
situation. New Cimarron, by and through RTC/Conservator, took over
the assets, including the notes, mortgage and savings accounts
herein involved, free and claaf of the claims and defenses of the
Defendants, collective parties. D'Oench, puhme, its progeny, and
section 1823 of Title 12, effectively bar Defendants', collective
parties, defenses to the enforcement of the facially unconditional
Notes and Mortgage. The Court ruling herein amends its Order of
July 6, 1990, to the extent that any counterclaims asserted against
the RTC/Conservator by the ‘collective parties is barred and
Judgment should be entered iﬁ'favor of Plaintiff and against the
counterclaimants. Trigo V. Eﬂﬁg, 847 F.2d 1499 11th Cir.1988).

The Court concludes RTC[ﬂbﬁﬂervator ig entitled to Judgment on

the Notes and Mortgage as a fmtter of law, there being no dispute



as to the material facts herein. Plaintiff is directed to submit
for the Court's signature a Jud_!-gment Of Foreclosure consistent with
the views expressed herein, pifpviéing for attorneys fees and costs
in favor of Plaintiff, if tim];y applied for pursuant to Local Rule
6.

IT IS SO ORDERED this éZ day of July, 1992.

UNITED STATES DISTRICT JUDGE
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&7
[N THE UNITED STATES DISTRICT COURT I, B
FOR THE NORTHERN DISTRICT OF OKLAHOMA 3 E:%
. ;PEJ‘“ < - V
1992 g
[N THE MATTER OF THE WILL OF ) . <
OMER LOUIS JEFFERSON, JR., ) Weharg ap, ¢ 49
Unallotted Osage, Deceased, ) US'DSH§é?g€:C@y
) VRT
plaintiff, ) ’
) //
vS. ) No. 90-C-628-B .
)
MANUEL LUJAN, secretary of the )
Interior Department, United States }
of America, )
)
pefendant. )
o] NIOHN

pefore the court is an appeal of the Secretary of the
Interior's decision affirming the order of the Superintendent of
the Osage Agency. pureau of Tndian Affairs, approving the will of
Oomer Louis Jefferson, Jr. (“Jefferson"). The standard for judicial
review of the secretary's decision is found in the Osage Indian Act
of 1978, which states that the decision ushall be pinding and shall
not be reversed unless the same 1is against the clear weight of
evidence or erroneous in law:“ g2 Stat. 1661, §5(a) -

Jefferson, a member of $he Osage Tribe, executed his Last Will
and Testament on June 20, 1886. The Superintendent approved the
will, followind recommendations of the sSpecial Attorney Wwho
conducted hearings regarding validity of the will.

Jefferson was an unallotted Osage Indian. He had two children
py his first wife whom he had divorced, daughters Anna Marie
Jefferson and Tracey Dawn’ - Seado, each of whom survived him.

Jefferson had no children py either nis deceased second wife, OF



his third wife and surviving widow, Elvita Louise Jefferson (also
known as Sally Jefferson). Elwvita Jefferson, Anna Jefferson and
Tracey Seago are the contestants herein. Proponents of the will are
Christina Louise Irons Bledsoe, the testator's niece, designated

executrix and beneficiary, and Bill Heskett, guardian ad litem for

Joyce Marie Washington, a minor.

Jefferson died on September 19, 1986, when he was 50 Yyears
old. (Document 10, Transcript of Appeal, Order Approving Will,
Finding of Fact No. 1). His principal property consisted of a
1.80082 Osage Headright Interest and other property subject to the
jurisdiction of the Secretary of the Interior.

Pertinent provisions of the will include:

I hereby state that I am married to Elvita
Jefferson, and that we are now legally
separated and in the process of a divorce. T
state that I have three children, two
daughters, Anna Marie Jefferson and Tracey
Dawn Seago and a child born to Theresa
Washington of 8864 Highway 151, Ignacio,
Colorado on May 23, 1986.

ARTICLE TT.

1. I hereby give, devise and bequeath unto
my two daughters, Anna Marie Jefferson and
Tracey Dawn Seago, a one-half (1/2) Osage
Indian Headright Interest to each of them. I
further state that I am the natural father of
a child born on May 23, 1986 to Therese [sic]
Washington of 8864 highway 151, Ignacio,
Colorado and do give, devise and bequeath unto
said child a one=half (1/2) Osage Indian
Headright Interest.

2. I hereby give, devise and begqueath unto
nmy neice ([sic], _Christina Louise Irons
Bledsoe, all of  the rest, residue and

remainder of my property and estate, both



real, personal and mixed of whatsoever kind
and character and wheresoever situated,
without any conditiens or restrictions.

The contestants objectéﬁu to the validity of the will,
asserting that Jefferson lacked testamentary capacity due to the
effects of approximately thirﬁf.years of alcoholism. The parties
concede that Jefferson was an ‘alcoholic.

In October 1984, Jefferﬁﬁn and his wife, Elvita Jefferson,
separated.1 In the spring of’igss, Jefferson entered the Southern
Ute residential Alcoholism :ﬁnd Addiction Recovery Center in
Ignacio, Colorado, where he paﬁticipated.in an Antabuse program and
worked as a secondary cook. -He began seeing a waltress, Theresa
Lynn Washington, in May 1985.

In July 1985, he becamé:an outpatient at the Southern Ute
recovery center and moved in with Theresa Washington and her family
in Ignacio, Colorado. Hi$ wife, Elvita Jefferson, filed for
divorce in August 1985, but thé divorce was never adjudicated. In
September 1985, Jefferscon and Theresa Washington moved to Colorado
springs, Colorado, and it was determined that Theresa Washington
was pregnant in October 1985.

on December 2, 1985, Th@ﬁesa Washington and Jefferson sought

prenatal care from the Southefﬁ Ute Health Center in Ignacio. Also

on that date, at the Southe Ute Tribal Court Clerk's office,

was carrying. The affidavit was

'Exhibit 12, Petition fo¥ Dissolution of Marriage.



notarized by the southern Ute Tribal Court clerk and was filed at
the Indian Health Service center in Ignacio. Such was standard
procedure at the Indian Health Center for providing medical care of
a non-Indian woman, as was Theresa Wwashington, who was carrying an
unborn child of an Indian.

By May 1986, Jefferson had moved pack to Oklahoma, where he
jived with his niece, christina 1rons Bledsoce, 1in Fairfax,
Oklahoma, before moving to Pawhuska. on May 31, 1986, Theresa
Washington gave birth to Joyce washington in purando, colorado.

I{n mid-June 1986, Jefferson conferred with attorney Kelly
Young in Fairfax, Oklahonma, about his will. Jefferson executed the
self-proving will on June 20, 1986, which je the subject of this
jawsuit. The parties do not dispute that at the time the will was
executed, Jefferson had been adjudicated an incompetent and was
under the care of a guardian. Jefferson died on September 22, 1986.

The Secretary's recommandation to approve the will was
remanded by the Court on august 1, 1991, due toO the Court's
determination that an improper standard of review was used, that of
clear and convincing evidéﬁce. Upon remand, the secretary
determined that the preponderance of the evidence, the correct
standard, showed Jefferson poasessed testamentary capacity when he
executed his will. contestants now appeal the remand decision.

The decision of the Secretary nust be affirmed unless it is
erroneous in law oY against the weight of evidence. 92 Stat. 1660,
§5(a) . As long as the Secretary's view of the evidence is plausible

in light of the record as a whole, the court will not reverse the



decision. Anderson V. Bessemer City, 470 U.S. 564, 574 (1985).

The standards by whiahf the testamentary capacity of an

alcoholic is to be judged wfa-re set forth in In re Anderson's
Estate, 142 Okla. 197, 200, 286 P. 17, 20 (1929):

The general principles of testamentary capacity
apply in cases where the testator is affected by
the use of alcohol or d g. In such case a person
may have the capacity which the law requires for
making a will, if, in spite of the use of alcohol
or drugs, he has sufficient mind and memory to
understand the nature and extent of his property,
the proper objects of his bounty and the nature

of the testamentary act ,.. As in other cases,

the question to be determined is solely that of

the capacity of the testator at the time of making
his will. The fact that he was habitually intoxicated
or under the influence 6f drugs does not render his
will invalid, if he had the requisite understanding
at the time that he made it."

See also Matter of Estate of Lambe, 710 P.2d 772 (Okl.App. 1985).

Therefore, the issue hﬁﬁh is whether, at the time Jefferson
made his will, he had the reéguisite understanding regarding the
nature and extent of his propﬁfty, the proper objects of his bounty
and the nature of the testaméﬁtary act. The attorney who prepared
the will, Kelly Young, testified that when Jefferson first visited
him about the will, a few days before June 20, 1986, they discussed
the terms and conditions that the will would include. (Hearing

Transcript at 146.5-.9}. Youﬁg also testified that Jefferson told

Young about his family and at he "wanted to take care of his

children and his niece, Chr .{na Irons Bledsoe, because she had

been good to him and that th@ other members of his family hadn't

been good about taking care @f him and paying attention to him."

(Tr. at 148.13 - 149.13). Young testified that Jefferson appeared



sober, that he appeared to understand what he wanted and who the
bounty of his affection were, and that he appeared to understand
the nature and extent of his property. (Tr. at 149.17-.25) .

Jefferson's guardian of 21 Yyears, Melvin Tolson, testified
that Jefferson had discussed with him plans to prepare a will.®
Tolson testified that Jefferson told him whom he wished to consider
when making the will. (Tr. at 193.23). Tolson also testified that
Jefferson appeared to know the pature and extent of his property.
(Tr. at 194.1).

while neither of these witnesses saw Jefferson on June 20,
1986, when he signed the will, their testimony indicates that
Jefferson had given sober thoﬁght to the making of a will, made
appointments to do so and Kkept them. Contestants point to many
instances before the signing of the will that show Jefferson's
bouts with alcoholism, incluwding numerous arrests for public
intoxication. Conversely, Proponents offer evidence showing that
Jefferson had periocds of sobriety in which he was capable of
rational thought. AS the Anderson court stated, "the fact that he
was habitually intoxicated ..;Tﬂoes not render his will invalid, if
he had the requisite understanding at the time that he made it."

The testimony of the witnesses to Jefferson's signing of the
will indicate that he was sober and rational when he executed the
will. Betty Wayman and Montalu Renfro witnessed the execution of
Jefferson's will on the morning of June 20, 1986, at the First
State Bank of Fairfax, Oklahoma. Wayman testified that, at the time

of the execution, Jefferson "“was real clean, real nice, real



mannerly." (Tr. at 6.5). She also testified as to the soundness of
his mind, that "he appeared al¥ight [sic] to me." (Tr. at 7.6). She
testified that he was coheréﬁt, that she had no difficulty in
understanding what he said, &ﬂd that she did not smell alcohol on
his breath, although she knew he was an alcoholic. (Tr. at 9.3-
.11). Wayman said that she h&d;known Jefferson for about 30 years,
and the day of the execution."ﬁa looked better than I'd seen him in
a long time." (Tr. 10.15). Sne testified that she believed he knew
the bounty of his affection, (Tr. 110.21). She also said that
Jefferson told the witnesses he had read the will and it was as he
wanted it. (Tr. 16.19-.24).

Renfro also testified thﬁ% Jefferson knew the objects of his
bounty and his property (Tr. at 36.17-.19), and that he appeared
sober when executing the wil$ (Tr. at 35.15). Renfro stated that
Jefferson "looked real good. i3had seen him in the past when he was
in bad shape, but he looked éﬁ”good that day...I thought he was in
real good condition." (Tr. at 36.11-.16) . Renfro said she had known
Jefferson for many years.

Contestants offer no eviﬁence to show that Jefferson lacked
testamentary capacity when héigxecuted the will. They do, however,

provide evidence that Jeﬁﬁerson was arrested for ©public

intoxication on the day the will was executed. However, this
occurred after the will was eﬁﬁcuted, and Contestants have provided

erson had been drinking before he

no evidence to show that J:

signed the will.

Contestants cite three Oklahoma cases in which the testator's



acts were declared invalid due to a lack of testamentary capacity.

However, those cases provide more recent medical testimony than is

offered here. The court in In re Estate of Bailess, 569 P.2d 543
(Okl.App. 1977), had medical evidence from a doctor who had treated
the decedent as a patient for a year before death. That doctor and
other witnesses testified that they believed the decedent was
incompetent. In Jefferson's case, none of the doctors who provided
him long-term care had done 86 within a year of the will, and no
witness to the execution of his will has testified that Jefferson
appeared incompetent.

Also, in In re Estate of Bennight, 503 P.2d 203 (Okla. 1972},
medical testimony was provided by a doctor who treated the decedent
for several years, including ten times between March 22, 1966, and
May 31, 1966. The will was executed on May 4, 1966. The doctor, as
well as other witnesses, testified that the testatrix was
incompetent at the time the will was executed. Again, Contestants
have provided no such evidence here.

Finally, in Albright v. Miller, 467 P.2d 475 (Okla. 1970), the
court found that a chronic ﬁicoholic did not have testamentary
capacity although he appeared sober at the time he executed his
will. A month later, the testator entered the hospital. His
attending physician conducted tests a few days before the testator
died that showed the testator had "manifestations of very severe
alterations in mental processes." Id. at 476. The trial court
"placed strong reliance on contestants’ medical testimony." Id. at

478. Again, there is no similar medical evidence in this case.



pProponents and contestants offer conflicting medical testimony
as to whether Jefferson had the ﬁapacity t+o understand the purpose
and effect of a will. Neither glde offers evidence from medical
experts obtained in June 1986, the time of the execution of the
will.

contestants offer medical testimony from two doctors who
stated that Jefferson lacked téﬁtamentary capacity. They regularly
treated Jefferson, but one hadn't seen him for 19 months, and the
other hadn't seen Jefferson -for a year. pr. J.E. Cook, a
gastroenterologist who treated Jefferson in 1985, testified that
Jefferson was a chronic alcoholic with impaired cerebral functions.
(Cook Deposition at 13.9—.10)f Cook testified that tests showed
that Jefferson's brain had atrophied. (Deposition at 12.2). He said
he doubted that Jefferson in 1985% could understand a will.
(Deposition at 15.2). He also acknowledged, however, that Jefferson
could improve if he stopped drinking. (Deposition at 29.18).

Dr. Richard Conde, a psychiatrist, treated Jefferson from
September 1982 through Septemﬁér 1984. He testified that, at that
time, Jefferson exhibited bad judgment and faulty memory (Conde
Deposition at 17.3, .14} ﬁhd could not understand a will
(Deposition at 28.25). Conde also testified that tests in 1983

showed that Jefferson's prain had atrophied, but he did not

ascertain the extent. (Deposition at 21.15). He testified that
whether Jefferson would know ‘the objects of his bounty depended

upon his state of intoxicaﬁﬁbn, put that Conde didn't believe

?Nearly a year before the will was executed.
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Jefferson did. (Deposition at 27.17, 28.1).

Proponents offer medical testimony showing that Jefferson had
testamentary capacity. This testimony was from doctors who treated
Jefferson nearer to the time he executed his will, but none was a
doctor who regularly treated Jefferson. Dr. Richard Bost, a
counseling psychologist at the Center for Behavioral Medicine of
the Oklahoma College of Ostedﬁathic Medicine and Surgery, stated
that he met Jefferson on April 24, 1986, at the hospital's Chemical
Dependency Unit, and that he conducted a psychological evaluation
of Jefferson. (Bost Deposition at 4.15-5.16). After a clinical
interview and a standardized psychological test, Bost found
Jefferson to be experiencing severe depression (Deposition at
24.5) . He testified that, based on Jefferson's responses during the
testing, that Jefferson would know the objects of his bounty and
the extent of his property. (Deposition at 7.5-.14).

Two other medical experts testified that, in 1986, Jefferson
would have known the objects of his bounty and the nature and
extent of his property. Frank A. Noble, clinical supervisor of the
Southern Ute Alcoholism and Addiction Recovery Center testified
that Jefferson was admitted to the center for a second time on
February 24, 1986, and was released on March 10, 1986. (Noble

Deposition at 15). He testif”*ﬁ that Jefferson was of sound mind,

articulate and probably a ﬁﬁraon of above average IQ. (Noble
Deposition at 6.3).
Dr. William Sam cornish, who treated Jefferson at the

Addiction Recovery Unit in Dufﬁngo on April 2, 1986, testified that

10



Jefferson "seemed in his right mind. He was oriented in person,
place and time, and understood his problems." (Cornish Deposition
at 5.7). Cornish testified that Jefferson was aware of everything,
like most alcoholics when they are not drinking, unless they have
prain damage. (Deposition at 6.8). He testified that when brain
atrophy is found, it doesn't necessarily mean that a person cannot
function, and that some people can function while having brain
atrophy. (Deposition at 11.8).

Contestants have failed to show that Jefferson lacked
testamentary capacity at the time he executed his will. Witnesses
to the signing of his will testified that he appeared sober and
lucid. Medical testimony is contradictory. Therefore, the Court
cannot say that the Secretary's ruling is against the clear weight
of evidence. The Secretary's ruling is hereby AFFIRMED.

. A~
IT IS SO ORDERED, this ,&F —day of.July, 1992.

h : e ’
THOMAS R. BRETT .
UNITED STATES DISTRICT JUDGE
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ENTERED ON DOCKET

m.TE.,J_UH_LM

IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

FILE

PROFESSIONAL INVESTORS LIFE
INSURANCE COMPANY,

plaintiff,
V.

)

)

)

)

)

}

)
ANDREW J. STONE; GREGG-MILLER )
AND ASSOCIATES; BENEFIT )
PARTNERS, INC.,; WAKELY AND )
ASSOCIATES, INC., as Admin- )
istrators for RELIANCE )
STANDARD LIFE INSURANCE )
COMPANY ; SUNCOAST, as Admin- }
istrator for RELIANCE STANDARD )
LIFE INSURANCE COMPANY, )
RELIANCE STANDARD LIFE )
INSURANCE COMPANY, ELLEN )
HANFORD-HOOPER, an individual, )
LINCOLN NATIONAL LIFE and )
UNIFIED LIFE INSURANCE, )
)

)

pefendants.

QRDER

Before the Court are the motions to dismiss of the defendants.
pPlaintiff filed its amended Complaint on November 8, 1991, alleging
eight causes of action. Four ¢laims are brought pursuant to the
Racketeer Influenced and CGfrupt organizations Act ("RICO").
counts 1 and 3 allege indiﬁidual RICO violations (18 U.s.cC.

§1962(c)) and counts 2 and 4 allege conspiracies to violate RICO

provisions (18 U.s.C. §19626 5) . Ccounts 5-8 are pendent state
claims for tortious intéfﬁetence with contract, tortious
interference with prospective'ﬁaonomic advantage, deceptive trade
practices, and breach of contract.

plaintiff, an Oklahoma company which sells life insurance,
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alleges that defendant Stone, a former employee, now sells life
insurance and annuities for defendant Benefit Partners, Gregg-
Miller and Wakely. Furthexr, that the defendants formed an
vassociation in fact for the purpose of siphoning off" plaintiff's
clients and resources (Amended Complaint, wnl4), and that the
alleged improper activity took place from January 1, 1991 through
June 30, 1991. (Id. at 7w 28, 52). This activity consisted of
misrepresentations to plaintiff's clients (Id. at w1l5) and

attempting to have plaintiff's agent Unified Life Insurance

(Unified), bypass plaintifffﬁ six-month waiting period for
surrendering life insurance policies. Unified was named as a
defendant but was dismissed by Order of March 23, 1992. all

remaining defendants are foreign to Oklahoma.

The defendants have movedlfo dismiss the Amended Complaint for
failure to state a claim. -The standard for deciding motions
brought under Rule 12(b) (6) F.R.CV.P. requires that "[a]ll well-

pleaded facts, as distinquishéﬂ from conclusory allegations, must

be taken as true." Cayman Exploration Corp. v. United Gas Pipe
Line, 873 F.2d 1357, 1359 (10ﬁh Cir. 1989). In granting such a
motion, the Court must determine that the plaintiff can prove no
set of facts in support of h£$ claim that would entitle him to
relief. Id. :

Defendants contend that plaintiff has failed to allege the

requisite "pattern" of racket@éring activity. See Sedima, S.P.R.L.

v. Imrex Co., 473 U.S. 4793 496 (1985). To satisfy this

requirement, plaintiff must demonstrate at least two racketeering



predicates that are related and that amount to, oOr threaten the

likelihood of, continued rackeﬁeering activity. J.D. Marshall

Intern. v. Redstart, Inc., ¢35 F.2d 815, 820 (7th Ccir. 1991).

Plaintiff here has, in a pro ﬁg;mg manner, alleged at least two
predicate acts, but these acts are clearly encompassed by a single
scheme, directed at a single vietim, and only covering a six-month
period of time. There is no reguirement that a RICO pattern
include multiple schemes and victims. Id. at 821. However, such

allegations are "highly relevant" to the inquiry. H. J. Inc. V.

Northwestern Bell Telephone Co., 492 U.S. 229, 240 (1989).

npredicate acts extending over a few weeks or months and
threatening no future criminal conduct do not satisfy this
requirement. Congress was concerned in RICO with long-term
criminal conduct." Id. at 242. The Court concludes that plaintiff
has failed to properly plead a pattern of racketeering activity,
and dismissal is appropriate.

Assuming arguendo that the Court is incorrect in its analysis
above, it will address other grounds raised in pending motions.
pDefendants Wakely and Suncoasf move for dismissal on the ground
that this Court lacks personal jurisdiction over them because they
have insufficient contacts with Oklahoma. plaintiff responds that
defendants' citation of authority is inapposite because the basis
of djurisdiction is federal gquestion (28 Uy.s.c. §1331), not
diversity of citizenship (28 U.S.C. §1332). It is true that in a
federal question case the constitution only requires that the

defendant have the requisité wpinimum contacts" with the United



States, rather than with the particular forum state. United Elec.

Workers v. 163 Pleasant Street Corp., 960 F.2d 1080, 1085 (1st Cir.

1992). However, the above principle applies only when Congress has

authorized nationwide service of process. Otherwise, Rule 4 (e)
F.R.Cv.P. commands that the Court look to the state long-arm

statute. See Omni Capital Int'l v. Rudolf Wolff & Co., 484 U.S.

97, 107-108 (1987). The relevant provisions are contained in 18

U.S5.C. §1965:

(b) In any action under section 1364 of this chapter
in any district court of the United States in which it
is shown that the ends ©of justice require that other
parties residing in any other district be brought before
the court, the court may cause such parties to be
summoned, and process fdr that purpose may be served in
any judicial district of the United States by the
marshal thereof.

(dy All other process in any action or proceeding
under this chapter may be served on any person in any
judicial district in which such person regides, |is
found, has an agent, or transacts his affairs.

It is established that RICO does provide for nationwide service of
process, although there is some uncertainty in the case law as to
whether 18 U.S.C. §1965(b) or §1965(d) is the controlling

provision. Cf. Lisak v. Mercantile Bancorp, Inc., 834 F.2d 668,

671 (7th cir. 1987), cert. denied, 485 U.S. 1007 (1988) (§1965(b)

creates personal jurisdiction by authorizing service) and Briddge v.

Invest America, Inc., 748 F, Sﬂpp. 948, 951 (D.R.I. 1990) (§1965(d)
is the general nationwide serﬁice of process provision in RICO;
§1965(b) is a special venue provision). Under either
interpretation, the Court cﬁﬁcludes that personal 3Jjurisdiction

exists over all defendants.



All defendants except Reliance and Lincoln move to dismiss for
improper venue pursuant to Rule 12(b)(3) F.R.Cv.P. The burden of

establishing venue is on the plaintiff. See Shuman v. Computer

Associates Intern., Inc., 762 F. Supp. 114, 115 (E.D. Pa. 1991).

The general federal venue statute, 28 U.S.C. §1391, provides in
pertinent part as follows:

(b} A civil action wherein Jjurisdiction is not
founded solely on diversity of citizenship may, except
as otherwise provided by law, be brought only in (1} a
judicial district where any defendant resides, if all
defendants reside in the same State, (2) a Jjudicial
district in which a substantial part of the events or
omigsions giving rise to the claim occurred, or a
substantial part of property that is the subject of the
action is situated, or (3) a judicial district in which
any defendant may be found, if there is no district in
which the action may otherwise be brought.

Plaintiff concedes that it does not allege jurisdiction based upon
diversity of citizenship (Respbnse to defendant Wakely's motion to
dismiss at 5). Therefore, §1391(b) is the applicable provision.
Plaintiff also effectively Eéoncedes that none of the three
subsections of this statute a%é met (Response to Suncoast's Motion
to Dismiss at 14), but instead;relies upon the RICO venue statute,

18 U.S.C. §1965(a). This section provides:

(a) Any civil action &r proceeding under this chapter
against any person may:be instituted in the district
court of the United States for any district in which
such person resides, is found, has an agent, or
transacts his affairs.

There is no evidence before the Court that any defendant resides,
is found, has an agent, or transacts its affairs in Oklahoma. No
defendant being properly befofé this court, it is not necessary to
determine whether, venue being proper as to one or more defendants,

"the ends of justice" require the haling of all other defendants



before the Court pursuant to §1965(b). Again, dismissal is
appropriate. Finally, having dismissed the federal claims, the

Court has applied the factors in Curtis Ambulance v. Shawnee Cty.

Bd. of Cty. Com'rs, 811 F.2d 1371, 1386 (10th Cir. 1987) and

concluded that it should not exercise pendent jurisdiction over the
state law claims. They are dismissed without prejudice.

It is the Order of the Court that the motions of the
defendants to dismiss are hereby granted.

IT IS SO ORDERED this %?fday of July, 1992.
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'I‘HOMAS R. BRETT

" UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT vl
FOR THE NORTHERN DISTRICT OF OKLAHOMA.. Lawivcce, ﬁew
CI COURT
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IRENE DeQUATTRO,

‘

Civil Action No. 91—C—667-B,///

Plaintiff,
v.

PARTS, INC.,

* % % ¥ % % 3k % *

Defendant.

AGREED ORDER OF DISMISSAL WITH PREJUDICE

Pursuant to the agreement of the parties, as evidenced by
the signatures of their counsel set forth below, it is hereby
ordered that this action is dismissed with prejudice, each party

to bear its own attorneys' fees, costs, and expenses.

SO ORDERED THIS - / DAY OF

THE HO .RABLE THOMAS R. BRETT

SO AGREED:
f\

S ——

“fATRICK . MALLOQY<T11
OBA #56
Counsel fow) Plaintiff

Co A

CARY“SCHWIMMER
TBA #014026
Counsel for Defendant
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

I?'“ RN Eh o
IN THE MATTER OF THE WILL OF: E L E Dy;:
JUi Gy 100D /\U\ J*

[ R i

HELEN MAE BURNETT,
UNALLOTTED OSAGE,

Richard 1. Lawrence, Clarfe

Deceased. U.S. DISTRICT COURT

CHERYL ANN BURNETT BEAR,
Plaintiff,

v.

MANUEL LUJAN, SECRETARY OF THE

DEPARTMENT OF THE INTERIOR, UNITED

STATES OF AMERICA, and SHEENA KAY

BURNETT, by and through EVELYN KAY

BURNETT, MOTHER AND NEXT FRIEND OF

)
)
)
)
)
)
)
)
)
| /
) case No. 91-C-238-B-
)
)
)
)
)
;
SHEENA KAY BURNETT, )
)
)

Defendants.

OQORDER

Before the Court is Plaintiff's objection to the report of the
Magistrate Judge, recommending that decedent Helen Mae Burnett's
will be approved as written, with one exception.

Helen Mae Burnett ("Helen Mae") was an unallotted Osage Indian
who owned a 0.38056 Osage headright interest. She died testate
January 5, 1989, leaving to her mother, Evelyn Kay Burnett
("Evelyn"), a 1ife estate in her property, with remainder interest
in fee simple to her sister, Sheena Kay Burnett ("Sheena"), and
nalf-brother, Tommy Sunday Jr. ("Tommy") . Because the headright
interest is subject to the jurisdiction of the Secretary of the
Interior, Helen Mae's will was submitted for validation as to the

1



disposition of the headright interest.'

Helen Mae's half-sister, Cheryl Ann Burnett Bear ("Cheryl
Ann"), contested the will on the grounds that Helen Mae lacked
testamentary capacity and that federal law prohibits non-Osage

2 Cheryl Ann

Indians from receiving headright interest in fee.
claimed that Sheena and Tommy are not Osage Indians, therefore they
could not inherit the remainder in fée. Tommy does not deny the
contention that he is not Osage, but Sheena claims to be Osage.
Sheena was born to Evelyn during Evelyn's marriage to Ben
Joseph Burnett ("Ben Joseph'), an Osage Indian. However, Ben Joseph
was not named on Sheena's birth certificate and she was not listed
as his child on Osage Agency marriage cards. Evelyn testified that
she was unsure of the father's identity. She said that she and Ben
Joseph were separated when Sheena was conceived, and that while Ben
Joseph could be the father, it is possible that a second man is the
father. When Evelyn and Ben Joseph were divorced several years
after Sheena's birth, Evelyn did not claim that Sheena was his
daughter, nor did she make that claim when Ben Joseph's estate was

probated (Hearing Transcript at 117-124). The final decree as to

the estate recognized only two heirs, Cheryl Ann and Helen Mae.

'As required by the Act of April 18, 1912, §8, 37 Stat. 86,
88, as amended by the Act of October 21, 1978, §5(a), 92 Stat.
1660, 1661, the Osage Tribe of Indians Technical Corrections Act of
1984, 98 Stat. 3163, and regulations published at 25 C.F.R. §§17.1-
17.14.

2pct of October 21, 1978, Pub. L. No. 95-496, §7, 92 Stat.
1663, as amended by the Act of October 30, 1984, Pub. L. No. 98-
605, § 2, 98 Stat. 3164. The Act prevents non-Osage Indians from
receiving any headright interest other than a life estate.

2



The Acting Field Solicitor recommended that Helen Mae's will
be approved, except that the remainder interest in her Osage
headright bequeathed to Sheena and Tommy should be disapproved
because they were ruled not to be Osage Indians. That remainder,
the Acting Field Solicitor held, should be vested in Cheryl Ann, an
Osage, pursuant to the Oklahoma law of intestate succession.
(Administrative Record, No. 21, p.3}. The Superintendent of the
Osage Agency accepted the Acting Field Solicitor's recommendation
and approved Helen Mae's will, with this one exception.

Sheena and Evelyn appealed the decision to the Regional
Solicitor, who disagreed with the Superintendent, and held that
Sheena and Tommy could receive a life estate interest that would
follow Evelyn's life estate, with the remainder interest in Cheryl
Ann, who was determined to be Helen Mae's sole Osage heir. The
Regional Solicitor found that 92 Stat. 1663, §7 allowed for
successive life estates in non-Osage Indians.

Cheryl Ann appeals the Regional Solicitor's legal
interpretation, contending that federal law allows for only one
life estate in a non-Osage beneficiary, which must be followed by
a remainder in an Osage beneficiary or heir. Sheena also appeals,
disputing the Regional Solicitor's determination that she is not an
Osage Indian. Tommy did not appeal.

The standard for judicial review of the Secretary's decision
regarding an Osage will is found in the Osage Indian Act of 1978,
which provides that the Secretary's decisions "shall be binding and

shall not be reversed unless the same is against the clear weight



of the evidence or erroneous in law." 952 Sstat. 1661, §5(a); Akers

v. Hodel, 871 F.2d 924, 933 (10th cir. 1989).

The Acting Field Solicitor, the Osage Agency Superintendent
and the Regional Solicitor found that Sheena is not an Osage
Indian, and therefore not entitled to the remainder of the
headright, because she is not the daughter of Ben Joseph. However,
Oklahoma law applies to this is&ue,3and Oklahoma law presumes that
children born during a marriage are legitimate. 10 O.S. §1;

secondine v. Secondine, 311 p.2d 215 (Okla. 1957). The presumption

can be disputed only by the husband and wife and their descendants.
10 0.S. §3. Therefore, Sheena is presumptively the daughter of Ben
Joseph, an Osage Indian.

According to 10 0.5. §3, Cheryl Ann bore the burden of
rebutting that presumption. Evelyn testified that she is uncertain
if Ben Joseph were the father. She testified that she had
intercourse with Ben Joseph..during the time that Sheena was
conceived, and that Ben Joseph could have been the father.
Apparently, there never has been a paternity determination as to
Sheena. That Evelyn is uncertain as to paternity does not rebut the
presumption that Ben Joseph is the father, since he could be.

The state court divorce and probate decrees are not conclusive
as to Sheena's parentage. Théie is no mention of Sheena. Federal
courts are required to gi¢e 3prec1usive effect to state-court

judgments when another state gourt would do so,* but Oklahoma law

35ee 25 U.S.C. §331

4Title 28 U.S.C. §1738.



holds that the party against whom an earlier judicial decision is
asserted must have had a "full and fair opportunity to litigate"

the issue. Adamson vVv. Davton Hudson Corp., 774 P.2d 478, 480

(Okl.App. 1989).

While Oklahoma recognizeé non-mutual offensive collateral
estoppel, it cannot apply "when the party against whom the earlier
decision is asserted did not have a 'full and fair opportunity' to
litigate that issue in the earlier case." Id. at 480, citing Allen

v. McCurry, 449 U.S. 90, 95 (1980). The Adamson court held that

four additional requirements must be met before a party is
collaterally estopped: 1) The issue sought to be precluded must be
the same as that in the prior case; 2) the issue was litigated in
the prior case; 3) the issue was determined in the prior case; and
4) that determination was essential to the judgment in the prior

case. Id. at 480, citing Guenther v. Holmgreen, 738 F.2d 879, 884

(7th cir. 1984), cert. den. 469 U.S. 1212 (1985).

Sheena did not have the opportunity to litigate the issue of
her parentage during the diveorce and probate proceedings, which
determined that Ben Joseph had only two daughters, Cheryl Ann and
Helen Mae. Because she has not had the opportunity to contest those
rulings, she should not be collaterally estopped from claiming that
she is Ben Joseph's daughter.

Cheryl Ann claims that oklahoma law precludes a collateral
attack on a decree of distrihution in a probate case. However,
Sheena is not attempting to ca&iaterally attack any issue regarding

the determination of her parents' divorce or Ben Joseph's estate.



Because Cheryl Ann did not rebut the presumption that Sheena is Ben
Joseph's daughter and therefore Osage, the Regional Solicitor erred
when he determined that Sheena is not Osage.

The Regional Solicitor also erred in holding that successive
life estates in headright can be held by non-Osage beneficiaries.
Pub. L. 95-496, §5(d) (2) states, in pertinent part, that no Osage
Indian may provide by the terms of a will that any interest in any
headright which such Osage Indian had, and

in which any individual wés granted a life estate by

such Osage Indian, may be transferred to or held for

the benefit of any individual who is not an Osage
Indian upon the death of the individual who held such

life estate.

The Regional Solicitor's decision regarding Helen Mae's will
is hereby REVERSED. Helen Mae's will is approved as written, with
the exception of the bequest to Tommy, who is not an Osage Indian.
The remainder interest devised to Tommy instead is awarded in fee
to Sheena as an Osage Indian and heir and beneficiary of Helen Mae.

IT IS SO ORDERED, this 25 d/ay/of July, 1992.

- THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT D;(YE.‘!D—L‘/

FOR THE NORTHERN DISTRICT OF OKLAHOMA F ‘I L

JUL 2 B 1992
BOBBY LEE and ANNA LEE, as
Co-Trustees of the BOBBY LEE
REVOCABLE TRUST dated
May 14, 1991,

Plaintiffs,

92-C-18-B ‘/

vS. Case No.

SOUTHWESTERN BELL TELEPHONE
COMPANY,

it t? s Tl Yaigel Nt Vot Vet vt Vgt St Vath matt

Defendant.

ORDER

This matter comes on for consideration of Plaintiffs' Motion
To Dismiss Action Without Prejudice filed April 8, 1992.

In this matter Plaintiffs allege that Defendant has certain
telephone lines and equipment running across Plaintiff's property
for which it has no easement, thereby constituting a trespass.
Defendant claims that the lines were placed pursuant to a statute
granting it the right to use public lands and public rights—of-way
to place its telephone equipment, 18 O.S. §601. A factual question
existe for the trial court %o determine whether the lines and
equipment are within or outside of public rights-of-way.

This matter was removed from Creek County District court by
Southwestern Bell Telephone Company (SWB) on January 9, 199%2,
predicated upon federal divafﬁity jurisdiction. Plaintiffs filed
their Motion to Remand on January 13, 1992, alleging lack of the

requisite jurisdictional amount ($50,000) . By this Court's Order of

|

Richard M. Lawrence Clark
AR



April 1, 1992, Plaintiffs' Motion To Remand was denied because,
when injunctive relief is sought (as in this case), the interest of
either party or both parties ﬁay be lcooked to in determining the
amount in controversy. The Court concluded Plaintiffs' prayer
coupled with Defendant's response as to cost of being reqﬁired by
injunction to remove its lines more than established the requisite
jurisdictional amount.

Plaintiffs argue their motion should be granted because: (1)
state court was their cholce of forum; (2) this matter is
essentially a trespass action, preferably heard by a court of
general jurisdiction in the county where the land is located; (3)
the case is still in its infanecy, with discovery' and dispositive
motions? limits well ahead; (4) when refiled in state court it will
not be subject to removal again, and (5) a plaintiff should
reasonably have the right to dismiss an action it chose to
instigate.

Defendant responds that dismissal will not end the litigation;
that it desires to avoid the burden of repeating what has already
been extensively litigated; that the case is well into discovery;
that it exercised a substantial right in removing the case to
federal court.

The parties agree a dismissal without prejudice under Rule 41

! discovery cutoff is September 25, 1992.
2 dispositive motions to be filed by October 9, 1992.

2



(a) (2),? F.R.Civ.P. is within the sound discretion of the Court.

Maryland Cas. Co. V. Quality Fopds, 8 F.R.D. 359 (E.D.Tenn.1948) );

Hannah v. Lowden, 3 F.R.D. 52 (W.D.Okla.1943); S8tevens v. Red Barn

Chemicals, Inc., 76 F.R.D. 111 (W.D.Okla.1977); Chase v. Ware, 41

F.R.D. 521 (N.D. Okla. 1967).

The Court concludes, in the interest of judicial economy and
considering the status and stature of the parties herein,
Plaintiffs should be permitted to dismicss this action without
prejudice conditioned upon the payment to Defendant of reasonable
attorneys fees and costs incurred in this Court. The Court, in the
exercise of its discretion, herewith DISMISSES WITHOUT PREJUDICE
this action subject to the payment to Defendant of reasonable
attorneys fees and costs incurred in this Court. Defendant shall,
within 15 days from the date hereof, file an itemized statement of
attorneys fees and costs. Plaintiffs shall have 10 days thereafter
to file their objection thereto, if any. If no objection is filed
within the 10 day period this matter will stand DISMISSED WITHOUT
PREJUDICE.

IT IS SO ORDERED this _Z2JF day of July, 1992.

J

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE

> Rule 41 (a)(2) provides that "upon order of the Court and
upon such terms and conditions as the Court deems proper" the
Plaintiff may dismiss his case without prejudice.

3
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IN THE UNITED STATES DISTRICT COURT FOR THE

______ F1LED

JUL27 1992

ca, Clork
nichard!»:l t.emrcgenc SR

D
}JIORISHERN DISTRICT OF OKLAHOMA

SHANNON PEACHER,
Plaintiff,

~S -
No. 91-C-811~E
FARMERS INSURANCE
COMPANY, INC.,

i s i o S Y

Defendant .

ORDER
NOW on this 27‘]"’\‘1&? of _juk , 1892,

plaintiff's Application to DlﬁMlES with Prejudlce came on for

hearing. The Court being fully advised in the premises finds
that said Application should be sustained and the defendant,
should be dismissed from the above entitled action with
prejudice.

IT IS5 THEREFORE, ORDERED, ADJUDGED AND DECREED that
plaintiff’'s Application to Dismiss With Prejudice be sustained
and the above captioned action be dismissed with prejudice as to
defendant.

S/ 1AMPS B FLISON

E NORABLE JAMES O. ELLISON, JUDGE
OF THE UNITED STATES DISTRICT
COURT FOR THE NORTHERN DISTRICT




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

LOLA A. SPEERS,

Plaintiff,
V.

KWIKSET CORPORATION,

Defendants. No. (C-91-888-E
ENTERED ON DOCKET
patedUL 2 818872

STIPULATION OF DISMISSAL

The Plaintiff, Lola Speers, and the Defendant, Kwikset
Corporation, hereby stipulate' that Plaintiff's claim shall be

dismissed with prejudice to refilin The parties shall bear

their own costs and attorneys'/ }

JO Harlan
Attbrpey for Plaintiff

il o Y

Randall G. Vaughan
Attorney for Defendan




IN THE UNITED STATES DISTRICT COURT JUL37 1992
FOR THE NORTHERN DISTRICT OF OKLAHOMA ok
- Lawtence, Clet
Righd g riioT cduRT
UNITED STATES OF AMERICA, NGRTHERR DISTRCT OF OF

)
)
vs. )
) CIVIL ACTION NO. 91-C-913-E
SHIRLEY A. REDNOUR, )
)
)

Defendant.

AGREED JUDQNﬁﬂw AND ORDER OF PAYMENT

Plaintiff, the United States of America, having filed

its complaint herein, and the defendant, having consented to the
making and entry of this Judgment without trial, hereby agree as

follows:

1. This Court has jurisdiction over the subject matter

of this litigation and over all parties thereto. The Complaint

filed herein states a claim Upon which relief can be granted.

2. The defendant hereby acknowledges and accepts
service of the Complaint filed herein.

3. The defendant hereby agrees to the entry of
Judgment in the principal sum of $3,104.32, plus accrued interest
of $2,702.79, as of Septembm@_ls, 1991, administrative costs in
the amount of $87.00 plus intﬁrest at the rate of 12% per annunm
until judgment, a surcharge ¢f 10% of the amount of the debt in
connection with the recovery of the debt to cover the cost of
processing and handling the litigation and enforcement of the
claim for this debt as provi&éd by 28 U.S.C. § 3011, plus
interest thereafter at the I@éal rate until paid, plus costs of

this action, until paid in fuil.



e _—

4, Plaintiff's cqﬁéent to the entry of this Judgment
and Order of Payment is basé@gupon certain financial information
which defendant has providedfand the defendant's express
representation to Plaintifffﬁhht she is unable to presently pay
the amount of indebtedness {# full and the further representation

of the defendant that she w{ﬁi.well and truly honor and comply

with the Order of Payment entered herein which provides terms and

conditions for the defendant payment of the Judgment, together

with costs and accrued inter&ﬁt, in regular monthly installment
payments, as follows:
(a) Beginning on ﬁf'before the 15th day of July, 1992,

the defendant shall tender "'the United States a check or money

order payable to the U.S. De rtment of Justice, in the amount of

$60.00, and a like sum on or ‘before the 15th day of each

following month until the entire amount of the Judgment, together

with the costs and accrued pfftjudgment interest, is paid in

full.
(b) The defendantﬂﬁhall mail each monthly installment

payment to: United States Attorney, Debt Collection Unit,

3900 U.S. Courthouse, 333 West 4th Street, Tulsa, Oklahoma 74103.

(c) Each said paymént made by defendant shall be

applied in accordance with U.S. Rules, i.e., first to the

payment of costs, second to the payment of postjudgment interest

(as provided by 28 U.S.C. § $861) accrued to the date of the

receipt of said payment, an e balance, if any, to the

principal.



1%9 terms of this Agreed Judgment

5. Default under

will entitle the United Statéﬁ to execute on this Judgment

without notice to the defendant.

6. The defendant héis the right of prepayment of this

debt without penalty.
IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the

Plaintiff have and recover judgment against the Defendant,

Shirley A. Rednour, in the pfﬁncipal gsum of $3,104.32, plus
accrued 1nterest of $2,702. 79, as of September 16, 1991,

administrative costs in the. amount of $87.00 plus interest at the

rate of 12% per annum until judgment, a surcharge of 10% of the

amount of the debt in conneé on with the recovery of the debt to

cover the cost of processing &nd handling the litigation and

enforcement of the claim for %his debt as provided by 28 U.S.C. §

at the legal rate until paid, plus

3011,

costs of this action, until

B/ JAMES D. ELLISON
UNITED STATES DISTRICT JUDGE

APPROVED AS TO FORM:

KATHLpéN”BLI SS ADAMS
Assistant United States Attorney

m// tetinid £ c%/ 22ld

-SHTRLEY 1?{ . REDNOUR




IN THE UNITED S8TATES DISTRICT COUR;F I L E 'D

FOR THE NORTHERN DISTRICT OF OKLAHO

JUL 27T 1992
RMP CONSULTING GROUP, INC., ) Richard M. Lawrence, Clork
and RMP SERVICE GROUP, INC., ) U. S. DISTRICT oRm
) NORTHERN msmu OF QLA
Plaintiffs, )
) .
v. ) No . 91-{:-199-%5
)
DANA COMMERCIAL CREDIT )
CORPORATION, ) L TERED ON DOCKET
) JUL 277488
Defendant. ) N

5EQQHD_ﬁIlEHLEIEDMRAEIIAL_QMQGMEEI

L
Now, on this day of July, 1992, there comes on

for consideration the motion for entry of Second Stipulated
Partial Judgment filed herﬁin by RMP Consulting Group, Inc.
and RMP Service Group, Ing. (collectively "RMP"), and Dana
Commercial Credit Corporation ("Dana"). RMP appears by and
through its counsel of record, J. Daniel Morgan, and Dana
appears by and through its counsel of record, Mack J.
Morgan III, )

The Court findéﬁihat the parties have stipulated,
as evidenced by the signatures of the respective counsel set
forth herein below, to the terms of this partial judgment.
The Court finds that thﬁﬁbarties have now stipulated that
the following judgment sh&ﬁld be entered in this case.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED as

follows:



1. RMP is her fy determined to have no right,

title or interest in &hﬁ to Dana's lease with HCA
Presbyterian Hospital, Daﬁ&:Lease No. 184111, including any

lease payments thereunder any of the specified equipment

leased thereunder, or any sidual interest in the equipment

after termination of the B

2. RMP should and hereby 1is, permanently

enjoined from contacting”: HCA Presbyterian Hospital with

respect to any matter reYating to the lease including, but

not limited to, payments’ under the lease, or equipment
subject to the lease.

3. RMP should ‘be, and hereby is, permanently

enjoined from bringing anm;action or other legal proceeding

against HCA Presbyterian ospital relating to any alleged

copier management program agreement covering eguipment which
is the subject of the Dan#?iease.

4. Each partﬁfhereto shall bear its own costs,
expenses and attorney's f@éa.

5. This Second Stipulated Partial Judgment does

not apply to the leases CMP agreements, equipment or any

other issues relating to “the customers listed on Schedule

»3" to the Stipulated rtial Judgment entered in this

action on January 30, 2, other than HCA Presbyterian

Hospital. o
€/ TAMES B, ELLISON

UNITED STATES DISTRICT JUDGE
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APFROVED FOR ENTRY:

/]f WA‘«/M

ANTEL MORGAN
the Firm-
Gable & Gotwals

2000 Fourth National Bank Bu

15 West Sixth Street
Tulsa, OK 74119-5447
ATTORNEYS FOR PLAINTIFFS

W/w

MACK J. WORGAN III, OBA #6397

-0Of the Firm-

CROWE & DUNLEVY

1800 Mid-America Tower
20 North Broadway
Oklahoma City, OK 73102
(405) 235-7700
ATTORNEYS FOR DEFENDANT

258.92A . MJIM




FILED

IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA JUL27 1992
TONY F. MARTIN, ; Rﬁt‘%’f‘o’fé%&%%"@%ucs{?r'k
plaintiff, y CIVIL ACTION NORTHERM DISTRICT OF CKLAHOMA
v. i No. 91 C-782 E
Mmc‘gggggglgui‘mmm* ) ENTERED ON DOCKET
Defendants. ) DATE JULZ%%%

ORDER._OF DISMISSAL

Now on this ézﬂfb\day of July, 1992, this matter comes On
pefore the Court upon the Joint Stipulation of Dismissal with
Prejudice for an order of the Court to dismiss Plaintiff's causes
of action in the above captibned case, with prejudice, and the
court finds that the motion ghould be granted and the Plaintiff's
causes of action in the &ﬁove captioned case are therefore'
dismissed with prejudice.

All parties to bear their own costs and attorneys fees.

B HANES O. FLLISON

Judge James O. Ellison



IN THE UNITED STATES DISTRICT COURT e 20
FOR THE NORTHERN DISTRICT OF OKLAHOMA ST g LA

Ric
Uhard . lawmrm Ci 14
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NOPTFER’” u’aT i TLUIF %\’U,Hfﬁv‘{

CASE NO. 91~C—928»§u///

AW DIRECT, INC.
Plaintiff
V.

JAMES W. BRACKIN and
TOW DOLLY RENTAL, INC.

pefendants

CONSENT JUDGMENT

plaintiff having filed jts complaint herein demanding that
pefendants be enjoined from acts of copyright infringement and
seeking damages for such infringement, all as appears more fully
in the complaint and prayer ‘"for relief therein, and Defendant
Jjames W. Brackin having represented to the Plaintiff and to this
Court that he has been engaééd in business individually under the
trade styles "Tow Dolly Renﬁﬁl“ and "Tow Dolly Enterprises”, and
the parties having agreed upon a basis for the adjudgment of the
matters alleged in the complaint and the entry of a judgment in
this action, and having stiﬁﬁlated to entry of judgment herein,
and due deliberation being had thereon,

IT IS ORDERED, ADJUDGED AND DECREED that final judgment be
entered in favor of plaintiff and against pefendants as follows:

1. This is an actich'for copyright infringement, and this
court has jurisdiction of tﬁe subject matter and of the parties

hereto.



2. plaintiff is the owner of copyrights in catalogs which
it publishes on towing equipment and of United States copyright

registrations with respect thereto.

3. These copyrights and registrations are good and valid
at law.
4. The parties had previocusly entered into an agreement in

which Defendant had warranted that he would cease all acts of
copyright infringement. )

5. Thereafter and without authorization of Plaintiff,
pefendants have printed and distributed catalogs containing
original illustrations copled from plaintiff’s copyrighted
catalogs, namely those set forth in Exhibit A hereto. Such acts
constitute infringement of Plaintiff's copyrights.

6. pefendant and any. of his employees, agents,
representatives and others acting in concert with him, are hereby
permanently enjoined from printing, publishing, distributing,
selling or otherwise disposing of the catalogs which have been
charged to infringe, and from printing, publishing, distributing,
selling or otherwise disposing of any other catalogs or other
materials including copyrighted materials of Plaintiff.

7. pefendant shall delivery to plaintiff for destruction
all copies of catalogs and other materials containing Plaintiff’s

copyrighted materials.



8. pefendant shall pay to plaintiff its costs and
attorneys’ fees in connection with the filing of this action in
the amount of Four Thousand Five Hundred Dollars ($4,500) in ac-

cordance with the schedule éftached E}feto as Exhibit B.

A

Dated:

Approved as to form and consented to:

Attest: AW DIRECT, INC.

(& ’ 7 . %
;//1 ; /{Zﬁtﬁkyééﬂéf’ | .BY i e M

Patrick D. Thibadeau 4

Date: President
Witness:
- / = _‘r
a«ﬁiazazz?h A ﬂ?ﬁ?’" ' e ./ {fc/zu<i.ﬂt; N
- o ES W, BRAC IN
ate. .

Date: S' ”,lt &\ \\ ‘ ’*\

Mark G. Kadhlgla
HEAD & JOHNSON
228 West 17th Place
Tulsa, Oklahoma 74119
(918) 587-2000

A

J

Date:

arre olton
1717 South Boulder, suite 910
Tulsa, Oklahoma 74119
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EXHIBIT B

SCHEDULE OF PAYMENTS

The amount of $4,500 shall be pald &s follows:

$1,000 to be received as of ‘the date of this Agreement; and

$3,500 to be paid in equal monthly installments with the full
amount paid within one year ‘thereafter.



chrreRED ON DOCKET
UNITED STATES DISTRICT COURT FOR THE -«wJU\_ X 199 é_

NORTHERN DISTRICT OF OKLAHOMA U

HARDY C. NORTHCROSS, ) '
) FILED
Plaintiff, )
) JUL 27 1992
vS. )
Richard M. L
) U. g. msn%‘n'ﬁ"%u%?"k
LOUIS W. SULLIVAN, M.D., ) BORTHERN DISTRICT OF OKLAHOMA
SECRETARY OF HEALTH AND )
HUMAN SERVICES, )
}
Defendant. ) CASE NO. 91-C-185-E

RDER

This matter comes on for considet_'_aﬁbn upon plaintiff’s motion for attorneys’ fees under
the Equal Access to Justice Act. The couﬂ finds that the parties have agreed upon an amount
for plaintiff to recover under the Equal Acess to Justice Act and the court finds that this amount
is reasonable.

It is therefore ORDERED, ADJUDGED AND DECREED that plaintiff is entitled to
recover attorneys’ fees under the Equal Ap‘.&ﬁss to Justice Act in the amount of $3,569.85, which
represents payment for 35.55 hours at $100 per hour, plus $14.85 for copy costs.

™
DATED this 2 day of July, 1992. o, FUSON

g/ JAMES

~JAMES 0. ELLISON
-2+ Chief United States District Judge
Submitted by:

TER BERNHARDT, OBA #741
Assistant United States Attorney
3900 U.S. Courthouse

Tulsa, Oklahoma 74103



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN HIBTRICT OF OKLAHOMA

RED ON DOuKhi
JUL 4,71199¢

WORLD HIGH INVESTMENTS, INC.,

a Panamanian corporation, DAt

Plaintiff,

vs. Case No. 91-C-892-E
JAMES W. McCABE, W. JAMES

HUGHES, HCM SYSTEMS CORPORATION,
a Florida corporation, HORIZONTAL
SYSTEMS, INC., a Florida
corporation, UNITED PETRO—CORP.;
a Florida corporation, MICHAEL B.
BURTON, RONALD J. GORDON-SMITH,
LORIE W. LOVEJOY, COLUMBUS
FINANCIAL CO. LTD., a foreign

corporation, J. DAVID LaPRADE, JuL 27 1992
ce, uerk
Richas M TRICT GO
Def endqn_ts , m%lﬁikﬁ ﬁsmu o DKLMUMA

and

JAMES W. McCABE; W. JAMES HUGHES:
HCM SYSTEMS CORPORATION, a Florida
corporation; and UNITED PETRO-CORP.,
a Florida corporation,

Third-Party Plaintiffs,
vsS.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
and KENT P. KOLODZIEJ, )
)
)
)
)
)
)
)
)
)
)
)
)
s )
JOHN E. NASH and ANTONY J. NASH, )
)

)

Third-Party Defendants.

ORDER DISMISSING DEFENDANT KENT P. KOLODZIEJ

Upon the stipulation of_”&il parties who have filed their
appearances in this action, pursuant to Rule 41(a){l) of the
Federal Rules of Civil Procﬁﬂﬁre, the Court hereby dismisses,

without prejudice, Defendant Kent P. Kolodziej from this action.

DLB/07-92001A



DATED this 27&/\ day of-;ﬂuly, 1992,

B IAMES O. ELLISON

JRHES . ELLISON
fted States District Judge
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IN THE UNITED STATES DISTRICT COURT L
FOR THE NORTHERN DISTRICT OF OKLAHOMA il 71992

FRED P. LEIDING, an individual, Richard M. Lawrence, i

Plaintiff,

vs.

FEDERAL DEPOSIT INSURANCE |
CORPORATION, THE KEMPTON COMPANY,
AS PLAN ADMINISTRATOR OKLAHOMA
BANKERS ASSOCIATION INSURANCE
TRUST, and, AS TRUSTEES, ROBERT
HOLLIS, GEORGE HAUGER, HARRY
LEONARD, JOHN LOWRY, RALPH
McCALMONT, and F.A. SEWELL, IXIX.

Defendants.

e et Yo Vg Nt Vo Nt N Wt e S Nt st St S st Syt

QRDER
Before the Court for consideration is Plaintiff's motion for
relief from Jjudgment, pursﬁnnt to Fed.R.Civ.P. 60(b)(6), and
Plaintiff's motion to file a reply brief in support of the motion.?
plaintiff contends a change in law has occurred since judgment was
rendered, and that justice requires relief from the judgment.
Plaintiff Leiding servedl as Chief Executive officer of the
Town and Country Bank of Biﬁhy ("Bixby") until it was placed in
receivership in September j988. While there, he received health
plan coverage through Bixby'uﬁparticipation in the Oklahoma Bankers

Association Insurance Trust (®OBA"), and that plan was administered

by Defendant Kempton Company. Defendant FDIC was appointed receiver

'Plaintiff's motion toﬁiile a reply brief is granted. The
Court has considered the reply brief, as well as the surreply filed
by FDIC, in rendering its degision.

1

owe_ZL272
FIL EiD

U.S. DISTRICT COURT

case No. 88-C-1567-B ’////



for Bixby, and, at that time, both Plaintiff's employment and the
insurance program were terminated.

This Court granted sumﬁﬂ%y judgment November 22, 1983, in

favor of Defendants on Plaﬁf'iff‘s claim that Defendants had

wrongfully denied him COBRA cﬁﬁ%inuation health insurance ¢overage.

Plaintiff appealed this Court's decision te the Tenth Circuit,

which affirmed the ruling "in ﬁll particulars" on August 12, 1991.

Leiding v. FDIC, et al,, Nos. 90-5078, and 90-5180, slip opinion.
Plaintiff did not file a patiﬁibn for a writ of certiorari with the
United States Supreme Court.'i

Plaintiff now files a mdﬁion for relief from final judgment,
stating that, since resolutioﬁéof the case, Congress has imposed an
obligation upon Defendants FDIC and, Plaintiff alleges, OBA members
to provide COBRA coverage avaiﬂ&ble to bank employees terminated in
a bank failure. Section 451 of the FDIC Improvement Act? ("Act")
requires the FDIC to provide_ﬁigroup health plan comparable to one
a depository institution wouidéhave been required to provide had it
not failed.3 Plaintiff alleges that the Act should be applied to
this case and asks relief from final judgment pursuant to
Fed.R.Civ.P. 60(b) (6)- |

Rule 60(b) (6) states tha. the Court may relieve a party from

2pub. L. 102-242 (1991}, 1992 U.S. Code Cong. & Admin. News
(105 stat.) 2236 (1991).

quirements of Section 602 of the
urity Act of 1974, which allows
oup health coverage in certain
circumstances (such as termip#tion of employment), to continue that
coverage for a certain time"# - their own expense but at the group
insurance rate. See 29 U.S.C. §§ 1161-1168.

Employee Retirement Income
employees, who would loseé

2



final judgment for any reason“@justifying relief from the operation

of the judgment." The Rule is discretionary and is warranted only

in exceptional circumstances.~ﬁgn Skiver v. United States, 952 F.2d

1241 (1io0th Cir. 1991}); Trucking, Inc. v. Bill Hodges

Trucking Co., 909 F.2d 1437 (10th Cir. 1990).

In extraordinary situatiﬁﬁs, relief from final judgment may be
allowed by the Court when sudhfaction is appropriate to accomplish
justice. However, a later change in the law is not such an
extraordinary situation as to”ﬁﬁrrant Rule 60(b) (6) action. Collins

v. City of Wichita, 254 F.2d 837 (10th Cir. 1958). The court in

Colorado Interstate Gas Co. Wf” ural Gas Pipeline Co., -—-- F.2d.
-——, 1992 WL 90331 (10th Cir. May 6, 1992) reiterated the holding
in Collins, stating that ggiiing remains the law in the Tenth
Ccircuit. The CIG court, in considering whether a judgment should be
set aside because of a 1ateﬁ'state supreme court decision that
would have changed the outcoﬁﬁfof the diversity case in question,
also stated that:

We are convinced fﬁ#t Rule 60(b) (6) cannot be

properly used to alter the substantive content

of a judgment once it has been affirmed on appeal

except in extraordimary circumstances. To hold

otherwise would be to permit a district court to

violate our mandaté that a judgment be entered

"in accordance with the opinion of this court."

The CIG court held that changing the content of a judgment

affirmed by the Tenth Circuit-is "unsupported by an extraordinary

reason to justify relief.™

The Tenth Circuit allowed a Rule 60(b) (6) motion in Pierce v.

Cook & Co., 518 F.2d 720 (i6th cir. 1975). Pierce involved two



lawsuits arising from the same automobile accident, one in federal
court and one in state court. The federal court entered Jjudgment
against the plaintiff based on gtate precedent. The state court
decision, on appeal, later ovﬁrturned the precedent on which the
federal court relied. The court held that such extraordinary
circumstances justified granting Rule 60(Db) (6) relief.

However, as the Van Skiver court later pointed out, Pierce
granted Rule 60(b) (6) relief when there had been a post-judgment
change in the law in a case narising out of the same accident as
that in which the [federal court] plaintiffs ... were injured." Van
skiver, 952 F.2d at 1245, citing Pierce, 518 F.2d at 723. The Van
Skiver court continues, "However, when the post-~judgment change in
the law did not arise in a related case, we have held that a change
in the law or in the judicial wview of an established rule of law

does not justify relief under Rule 60(b) (6)." Van skiver, 852 F.2d

at 1245.

Plaintiff points to Adamgix, Merrill Lynch, 888 F.2d 696 (10th
cir. 1989), in which the cou#ﬁ states that "a change in relevant
case law by the United States Bﬁpreme Court warrants relief" under

Rule 60(b)(6). However, this Court believes Adams 1is not

controlling here. The Adams court based its ruling on Pierce,* and
the Tenth Circuit in a more réfent case — CIG - stated that Collins

remains good law: judgments ﬁﬁfirmed on appeal are not subject to

tpjerce does not contrel in the instant case because the
change in relevant law did not arise from the same transaction on
which Plaintiff's claim is based. Pierce remains only a narrow
exception to Collins.
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a Rule 60(b)(6) motion withoﬁt extraordinary circumstances. In
Adams, the 60(b) (6) motion was made before appeal. In addition, the
change in law in this case i# not a change made by the Supreme
Court. |

While a 60(b) (6) motiongwas granted in Professional Assets
Management v. Penn Square ggﬁﬁ; 616 F.Supp. 1418 (D.C.Okl. 1985),
vacating the order in questidﬁfdid not "run afoul of the interest
in finality espoused in Col;inﬁ“ because final judgment had not yet

been entered in the Penn Sgggrg case. Id. at 1420, n. 1.

Plaintiff also relies on System Federation No. 91 Railway

Emplovees' Department v. Wriﬁh&, 364 U.S. 642 (1961), as further
support for a Rule 60(b)(6)fmotion. However, System Federation
deals with seeking relief ffﬂm an injunction that governed the
future conduct of the parties, and the district court had
specifically reserved the power to modify the decree. System
Federation is inapplicable to the issue of whether 60(b) (6) relief
should be granted from a final judgment.

The question remains whether the Act was meant to be applied

retroactively. The Tenth circuit addressed the issue of whether a

congressional statute appli&ﬁ-katroactively in DeVargas v. Mason &
Hanger-Silas Mason Co., 911 F{id 1377 (10th Cir. 1990) cert. den.
--- U.S8. =---, 111 s.Ct. 799 (&ﬁQl). The DeVargas court, when faced
with the irreconcilable 'ﬁépreme Court ©positions on the

retroactivity igsue,’® held tﬁat a statute is to be given only

Scompare Bradley v. S -Board of City of Richmond, 416 U.S.
696 (1974) ("a court is to apply the law in effect at the time it
renders its decision" except where application of the law would

5



prospective effect unless a contrary legislative intent appears.
Id4. at 1390-93.

The court stated that retroactive intent will not be implied;
it must be expressed in the statute. "The standard of 'clear
congressional intent' for the petroactive application of statutes
requires articulated and clear statements on retroactivity, not
inferences drawn from the gendfgl purpose of the legislation." Id.
at 1387. Regardless of whether:the statute in question is new or is
amended, "we will not imply such an intent where Congress chose to
remain silent. For us to imply intent derogates from Congress'
power to determine the retroabiive effect of its own laws." Id. at
1392.

Plaintiff correctly points out that the majority of Tenth
Ccircuit precedent deals with cases in which there had been a change
in judicial law rather than change in statutory law. However, the
Tenth Circuit does not distinguish between types of laws in that
manner when considering retroactivity in general. Rather, it
distinguishes between procedural law and substantive law,
regardless of whether it is dde to a change in statute or a change
in judicial interpretation. peVargas considered a statute that
affected substantive rightsi&nd liabilities, and stated it would

not be applied retroactively. In Arnold v. Maynard, 942 F.2d 761

(10th cir. 1991), the court stated that "the presumption has always

result in "manifest injustice."), and Bowen V. Georgetown
University Hospital, 488 H.s. 204 (1988), ("congressional
enactments and administrative rules will not be construed to have
retroactive effect unless their language requires this result.").

6



been to the contrary with resﬁéét to statutes that address matters
of procedure and jurisdiction. ... [A procedural statute] applies
to all actions - to those whichfhave accrued or are pending, and to
future actions." JId. at 752; n. 1. In this case, however, the
change in FDIC requirements is not procedural.

Section 451(4) delineata# when the Act, enacted on December
19, 1991, goes into effect:

This section shall applf to plan years beginning on or

after the date of the enactment of this Act, regardless

of whether the qualifying event under section 603 of

the Employee Retirement Income Security Act of 19744
occurred before, on, or &fter such date.

Looking at the face of the statute, it appears clear the
statute covers lending institutions with insurance plan years that
begin on or after December m19, 1991, regardless of when the
employee was terminated (oriﬁﬁt other such qualifying events as
outlined in Section 603 of Eﬁi#k). The statute says nothing about
application to plan years, suhﬁ as Plaintiff's, that ended before
the Act went into effect. Thefé is no "clear congressional intent"
- as reguired by DeVargas - fé: retroactive application of the Act
to cases already litigated and determined before the enactment.

Plaintiff points to legiﬁiative history excerpts, stating that

Congress intended retroactive application. However, the statements

6The section states a "quuiifying event" includes termination,
for a reason other than the employee's gross misconduct.

7



Plaintiff includes do not mention retroactivity.’ While Congress
appeared to be concerned about a loophole that the Act corrects,
and even states that the loophole should be closed as soon as
possible, it does not specificaily'mention retroactivity. The Tenth
circuit states that inferencam drawn from the general purpose of
the statute are a not clear en&ﬁgh expression of intent to apply a
statute retroactively. DeVardas, 911 F.2d at 1387.

Plaintiff also relies on ang;al Motors Corp. V. Romein, —--=-

U.s. ---, 112 S.Ct. 1105 (lggﬁi'for his contention that the Act
should be applied retroactively. However, the statute in guestion
in Romein contained a clear expression of the legislature's intent
to apply the statute retrdacﬁi?ely to injuries voccurring before
March 31, 1992." In this case, the Act contains no such clear
statement of congressional intent.

This Court finds that the Act was not intended to apply to
cases such as Plaintiff's, which involve plan years bvefore the Act
went into effect. Since the.##t js not applied retroactively in
such cases, Plaintiff's arguﬁéﬁf that Section 451 incorporates the
equitable tolling doctrine is rendered moot. This Court also finds
that a Rule 60(b) (6) motion éﬁ%ﬂld be granted only in extraordinary

circumstances, and a change "in the law after a case has been

ponnelly, 137 No. 121 Congressional
§91), in which Donnelly states, in
bank or S&L fails and is taken over
COBRA requirement can be avoided.
8 loophole was never intended by

7statement of Hon. Bria
Record, at E2901 (August 2,
part: "[I]t appears that whe!
by the federal government,
This is inexcusable, and
congress. : .

"My legislation corrects: it, and it is absolutely imperative
that we enact this legislation as soon as possible."

8



decided is not an extraordinary circumstance. Therefore,
Plaintiff's motion for rel’ilef from judgment pursuant to
Fed.R.Civ.P. 60(b) (6) is hereby_DENiED.

IT IS SO ORDERED, this li —~—day of July, 1992.

- b
- THOMAS R. BRETT ~
' UNITED STATES DISTRICT JUDGE

b



FILED

IN THE UNITED S’J_l' TES DISTRICT COURT JuL o Iggz
FOR THE NORTH DISTRICT OF OKLAHOMA
' chhard M. Lawrenca, Clerk

S. DISTRICT COU
HTTRTHE’RN PISTRICT OF UKLAH?MI

PAULA J. QUILLIN,
Plaintiff,
V. Case No. 90-C~1020-E

TRANSOK, INC.,
pNTERED ON DOCKET

Defendant. J U L 4 1992
STIPULATION OF DISMISSAL WITH PREJUDICE

Pursuant to Rule 41(a)f1ﬂ of the Federal Rules of Civil
Procedure, Plaintiff Paula J.iﬁuillin and Defendant Transok, Inc.
hereby dismiss the captioned case with prejudice, each party to

bear her or its own costs, expenses, and attorneys' fees.

PATTERSON BOND
STEVEN K. BALMAN

By: gﬁ;

Patterson Bond, OBA #942

 BOND & BALMAN

800 Beacon Building
Tfulsa, Oklahoma 74103
-(918) 583-0303

'..:__ittorneys for Plaintiff
- PAULA J. QUILLIN

B:stip.dwp . -1-



8:stip.dwp

HALL, ESTILL, HARDWICK, GABLE,
GOLDEN & NELSON, P.C.

A a
— e
_By: [ (’

J. Patrick Cremin, OBA #2013
Judith A. Colbert

4100 Bank of Oklahoma Tower
One Williams Center

Tulsa, Oklahoma 74172

(918) 588-2700

Kttorneys for Defendant

TRANSOK, INC.



921550185 Attorney ID#11352

UNITED STATES DISTRICT COURT FOR THE1
Noriern pisTricT oF okLakioma + 1 L | D

FEDERAL DEPOSIT INSURANCE CORPORATION,

L [ ) ; JUL 24 1397
in its corporate capacity, e
) Richard M. Lawronco, Ciork
o NORTHERW DISTRICT OF Shpis v
Plaintiff, ) RICT OF OKLAHOMA
)
VS, ) Civil Action No. 902-C—605 E
)
ARTHUR O. NAYLOR and MICHELLE M. )
NAYLOR. husband and wife, )
COUNTY TREASURER, TULSA COUNTY ) e
OKLAHOMA: BOARD OF COUNTY ) LEED ON DOCK;{
COMMISSIONERS. TULSA COUNTY, ) e JUL 241
OKLAHOMA. )
)
Defendants. )
{SMISSAL

COMES NOW the plaintiff and hereby dismisses the above cause without

prejudice.

Dated this T day of July, 1992.

WORKS, LENTZ & POTTORF, INC.

By

f(—.IJaLZ{ H{flldway
Mapch Pljzh Building
1717 Soufd Boulder, Suite 2(0

Tulsa, OWlahoma 74119
(918) 5823191

Attornely for Plaintiff

2675001



CERTIFICATE OF MAILING

1, K. Jack Holloway, hereby certify that on the 2? 7f day of July, 1992, I mailed
a true and correct copy of the above and foregoing pleading, by depositing same in the United
States Mail, with proper postage thereon ful'!y prepaid, as follows:

Arthur O. Naylor
Michelic M. Naylor

304 W Quanah

Broken Arrow OK 74011

John F. Cantrell

Tulsa County Treasurer
5(0) S Denver

Tulsa OK 74103

Board of County Commissioners
Tulsa County

500 South Denver

Tulsa OK 74103

f(_.r.luc)(/l[ olloway

2675.001 7



blc OBA #8382

IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

=Rl OGN DOCKET

Fvt Wt S

_ JUL 221932

FIDELITY SOUTHERN INS. CO.,
DAT

Plaintiff,

-vs- No. 92-C-544-E
KENNETH EUGENE McCLAIM, LOIS
McCLAIN, MARCUS WILLIAM
McCLAIN, KAREN S. HILL, as
mother and next friend of
BENJAMIN HILL, a minor,

FILED

JUL 22 1992

Defendants. niehard M. Lawrence Clark
-. HOR? HERN gISTRIU oF 0&%&1}
DISMISSAL
Comes now the Plaintiff, Fidelity Southern Ins. Co., and

dismisses 1its action against the named Defendants without
prejudice. The Plaintiff advises the Court that the underlying
action has been settled and this action is moot.

Respectfully submitted,

ENOWLES, KING & SMITH

(QML@

BRAD SMITH - OBA # 8382
603 Expressway Tower
2431 East 51 Street
Tulsa, OK 74105

(918) 749-5566




CERTIFT E OF MATLING

I, BRAD SMITH, hereby certify that on the day of
July, 1992, I mailed a true and correct copy of the above and
foregoing instrument with propeér postage thereon fully prepaid to:

Ms. Karen S. Hill
4216 Sunglo Parkway
Sand Springs, OK 74063

Mr. Kenneth Eugene McClain
Ms. Lois McClain

Marcus William McClain
4806 Nassau Circle

Sand Springs, OK 74063

Y

"BRAD SMITH
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IN THE UNITED STATES DISTRICT COURT : .
FOR THE NORTHERN DISTRICT OF OKLAHOMA - T

TRACY W. LAYTON, ) o1 e
PLAINTIFF, ; - o
vs. '§ No. 91-C-945-B . !"° 7o
DEE W. ROSELL and JEFFREY J. f%
HARRISON, 9
DEFENDANTS. _;
JOINT STIPULATION OF B SAL WITHOUT PREJUDICE

COMES NOW the Plaintiff, Tracy W. Layton, pursuant to Rule
41(a) (i) (ii), and enters inte a Joint Stipulation of Dismissal

Without Prejudice, of the above entitled cause of action.

Respectfully submitted,

/é%;iey'794§E;?L4Z4kﬂfghﬁh\

ﬁARY {/RICHARDSON, OBA #7547
GREGORY G. MEIER, OBA #6122
KEVON VvV, HOWALD, OBA #12119
RICHARDSON, MEIER & STOOPS
5727 South Lewis, Suite 520
Tulsa, Oklahoma 74105

(918) 492-7674

ATTORNEY FOR PLAINTIFF

APPROVED AS TO FORM:

p— \ A A A.A '\’{_;1“-
- Tracy W./Laytoh

David L. Pauling/‘
A




CERTIFIGATE OF MAILING

I hereby certify that on this 2l day of July, 1992, a true
and correct copy of the above and foregoing document was hand
delivered to:

David L. Pauling
200 Civic Ceter, Rm. 316
Tulsa, OK 74103

Tracy Layton
914 Delaware

Perry, OK 73077 |
Ly Medeardom.




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

ﬁlr\l o U e Lt
WILBURN ROLLC MANSFIELD,

Plaintiff,
vs. Case No. 90-C-683-B

RON CHAMPION, et al.,

S Uit St S Uit Yt e it St

Defendant.

Q.E DER

Before the Court is Petitioner's objection to the Magistrate
Judge's recommendation to deny Petitioner's request for a Writ of
Habeas Corpus. Petitioner Wilburn Rollo Mansfield seeks habeas
relief on two 1987 robbery convictions, which he claims were
enhanced by invalid prior ﬁ@nvictions. He also claims double
jeopardy, ineffective assistafice of counsel, and a violation of his
due process rights because fﬁhe trial court did not determine
whether there was a factual hhsis for his gquilty pleas in prior
convictions. |

In 1984, Mansfield was convicted of two counts of robbery with
a firearm after two or more fﬁiony convictions. He was sentenced to
50 years on each count, to rﬁn consecutively. Mansfield and co-
defendant Ronnie Dean Storm:had robbed the Holiday Hills liquor

store and the store clerk. 3y stole the clerk's wallet, three

bottles of whiskey and $327 from the cash register. The conviction

and sentence were affirmed’ hy the Oklahoma Court of Criminal

Appeals on April 30, 1987, in ﬁ;gzm State, 736 P.2d 1000 (Okla.

Cl

eri

g, UIS“ g I\Jf bOUF li
hGhTh R DISTCT OF QRUNON A



Crim. App. 1987).

Mansfield filed for post#conviction relief on two separate
occasions. In his October 19, 1989, motion, Mansfield alleged he
was subject to double jeopardy because he was charged with two
counts of robbery for the samh incident. He also claimed he had
jneffective counsel because his current sentence was enhanced by
earlier convictions obtained under a Texas statute later ruled
unconstitutional.! Tulsa County_denied relief on December 6, 1989,
and the Court of Appeals affirmed on January 26, 1990.

Mansfield again filed for post-conviction relief on April 6,
1990, repeating his allegations of ineffective counsel and double
jeopardy. On May 7, 1990, Tulsa County District Court again denied
relief. On June 13, 1990, the:00urt of Criminal Appeals affirmed,
stating that all issues previously ruled upon were barred by res
judicata; all issues that should have been raised previously, but
were not raised, were deemed waived.

Mansfield filed this patition on August 24, 1990. He alleges
he was denied effective assiaﬁhnce of trial and appellate counsel
because both attorneys were prohibited from raising the
unconstitutionality of the prior convictions used to enhance the

1984 sentences for robbery.

\rexas had in place &t the time of Mansfield's 1953
convictions a statute similar to Title 10 0.5.1971 §1101, which
required certification hearings for females ages 16 to 18 before
they could be tried as an aduit, but males age 16 and older could
be tried as an adult without & Eertification hearing. Both statutes
later were ruled unconstitutigmal, saying they violated the Equal
Protection Clause of the 14th Kmendment. Lamb v. Brown, 456 F.2d 18
{10th cir. 1972), Ex Parte Matthews, 488 S.W.2d 434 (Tex. Crim.
App. 1973).




The Supreme Court in Strickland v. Washington, 466 U.S. 668
(1984), set out a two-pronged test to determine whether counsel was
ineffective:

A convicted defendant's claim that counsel's assistance

was so defective as to raguire reversal of a conviction

or death sentence has two components. First, the defendant

must show that counsel's performance was deficient. This

requires showing that coufligel made errors so serious that
counsel was not functionigg as the "counsel" guaranteed

the defendant by the Sixth Amendment. Second, the defendant

must show that the deficient performance prejudiced the

defense. This requires showing that counsel's errors

were so serious as to deprive the defendant of a fair

trial, a trial whose result was reliable.
Id. at 687. The proper standard for attorney performance, the
first prong of the test, 48 that of reasonably effective
assistance. Id. at 688; United States v. Vader, 630 F.2d 792 (10th
cir. 1980). The court must evaluate the attorney's performance from
that attorney's perspectivé at the time. There is a strong
presumption that counsel's conduct falls within the wide range of
reasonable professional assistance. Id. at 689. A convicted
defendant must identify the adﬁs or omissions of counsel that are
alleged not to have been the_result of reasonable professional
judgment. Id. at 690. Even if £he first prong of the test is met,
the conviction is not set aside if the error had no effect on the
judgment. The defendant has the burden of proving that the error
was prejudicial, and "it is nét enough for the defendant to show
that the errors had some cona&ivable effect on the outcome of the
proceeding."™ Id. at 693.

Mansfield alleges that his trial and appellate counsel were

inadequate because they were'ﬁf@vented by statute from challenging



the constitutionality of tha prior convictions used to enhance
Mansfield's current sentencﬁ{ In his brief, Mansfield did not
specify the statute that ﬁ%&vanted this challenge. Oklahoma
statutes do not prevent cﬁﬁnael from raising the issue of
constitutionality of prior ¢¢”Victions. State law requires only
that a convicted defendant'&ﬁa the Post-Conviction Relief Act,
rather than a writ of habeaéﬁéorpus or mandamus, to attack prior
convictions after the defendaﬁﬁ»has been convicted and the judgment
and sentence have been confifﬂﬁd on appeal.

In addition, Mansfield}ﬁf petition states that his public
defender did submit a motion-&t trial to suppress evidence of the
prior convictions, but the ¢ﬁﬁrt overruled the motion. Mansfield
provides no other evidence tﬁﬁt-the representation was deficient,
as required by the Supremef%ourt in Strickland. "Petitioner's

counsel ... could not reasonably be expected to investigate or

challenge the validity of petitioner's [earlier]) conviction" if the
petitioner has not told counéﬂi of the potential invalidity. Bailey
v. Cowley, 914 F.2d 1438 (10tﬁ Ccir. 1990). Merely losing the case

is not necessarily a reflectiﬁp of counsel's skill or performance,

and will not alone support ﬁﬁﬁlaim of inadequate representation.

United States v. Miller, F.2da 713 (1oth cir. 1981). In

addition, a mere showing of wunsel's possible errors or lack of

success does not meet Mansfi *g purden of proving his counsel was

ineffective. 1son, 582 F.2d 1246 (10th Cir.

United States
1978) .

Mansfield also alleges ‘that using his prior convictions to



enhance his present sentenﬁ% is unconstitutional. 1In 1964,

Mansfield was found guilty of_  e count of robbery and one count of

robbery after a former convi ion of a felony. His sentences of

five years and fifteen years, espectively, were enhanced by five

Texas convictions that occufred in 1953, when Mansfield was a

juvenile. However, in 1978, Palsa County District Court granted

post-conviction relief in the 1964 cases, holding that the juvenile

convictions were invalid for @nhancement purposes. The court then

modified his sentences to five-years each, but did not reverse the
1964 robbery convictions.
As noted by the Oklahd'ﬂ Court of Criminal Appeals in its

denial of post-conviction re £ in the 1984 case, using the 1953

juvenile convictions for ancement purposes in the 1964

convictions did not render the:1864 convictions invalid; rather, it

rendered only the 1964 sent es invalid. The statute governing

Mansfield's current sentence, 21 O.S. §51(1983), states that
convictions, not sentences, ~ are the determining factor for

enhancement purposes:

een twice convicted of a felony
‘or thereafter, felony offenses
following the completion of
¢e, shall be punished by
enitentiary for a term of not

Every person who, havin
offense, commits a thir
within 10 years of the :
the execution of the sel
imprisonment in the Sta
less than twenty (20)

The Tulsa County Distri ‘Court corrected the error when it

modified the 1964 sentence, d the 1964 convictions were still

available for use as enhanc » of Mansfield's current sentence.

The 1964 convictions, and a 1875 conviction for burglary after a



former felony conviction were used to enhance the 1984 sentence.

Mansfield's current sentence of 50 years each on two robbery counts

after two or more felony con¥ictions is in compliance with the

statute.

Mansfield also alleged :that the two separate’ ~“robbery
convictions, one for robbing Holiday Hills liquor store and one
for robbing the store clerk ‘While there, placed him in double

jeopardy. He alleges that bo crimes were committed in the came

place and the same time, so theérefore he should have been charged

with only one count of robbery.

According to Johnson v. e, 611 P.2d 1137 (Okla. Crim. App.

1980), a court must determine "whether the offenses charged were

parts of the same crimi; act, occurrence, episode or

transaction." If so, multiple punishments should be barred. A

"single legal transaction may“Be punished under several statutory

provisions if conviction undér each statutory provision requires

proof of a fact not requi  for conviction under the other

statutory provisions." Timbex v. United States, 767 F.2d 1479,

1481 (10th cir. 1985), citing Blockburger v. United States, 284

U.S. 299, 304 (1932).
Mansfield was charged h two counts of robbery with a

firearm. Oklahoma statute 21 1 defines robbery as the "wrongful

taking of personal property he possession of another, from his

person or immediate presence § against his will, accomplished by
means of force or fear." Ma 1d was found guilty of wrongfully

taking personal property from @ store clerk, against his will and



by means of force or fear. He so was found guilty of robbing the

store of cash and whiskey. Ea charge requires separate facts to

be alleged and proven, althoug both acts toock place at the same

location. As Respondent p ks out, following Mansfield's
‘allow a person to kill two people

at the same time, yet only be irged for one homicide because both

acts occurred in rapid succes jon at the same location and are

punishable under the same stdtite. Mansiield was not placed in

double jeopardy when convicted: two separate acts of robbery with

a firearm.

Mansfield alsc alleges nat his due process rights were

violated in two ways: becaus
whether there was a factual b {g for his quilty pleas in the 1964

and 1975 convictions, and ause he was not advised of his

constitutional rights before “using the 1964 and 1975 pleas to

enhance his current senten Mansfield points to Boykin V.

Alabama, 395 U.S. 238 (1969), "which the Supreme Court ruled that

a guilty plea cannot be assull :'to be knowledgeable and voluntary

if the record does not discigse an affirmative showing. A bare

record of a guilty plea, without supporting evidence, cannot be

presumed to be knowledgeable voluntary. Id. Here, the record

does not disclose wheth Mansfield's guilty pleas were

knowledgeable and voluntary,' re are no transcripts in the record
of the hearings in which the pleas were accepted.

Mansfield states that using the bare record of a guilty plea

for enhancement purposes has



Sixth Circuit Court of Appeals in Dunn v. Simmons, 877 F.2d 1275

(6th Cir. 1989) cert. den. 434 U.S. 1061 (1990). The Dunn court
says that the fact that a gﬂilty plea was entered in earlier
convictions is not enough to-#xesume validity, when considering
whether to convict the def&nﬁnnt of being a persistent felony
offender under Kentucky law. The state has the burden of proving
that the plea was intelligently and voluntarily given when using
prior convictions as a basis for convicting someone as a persistent
felony offender. Id. at 1279.

However, Oklahoma declineés to apply Boykin retroactively.

Stowe v. Oklahoma, 612 P.2d 1363 (Okla. Crim. App. 1980). The court

in Smith v. Oklahoma City, 513 P.2d 1327 (Okla. Crim. App. 1973)

outlined the procedure Oklahoma.courts should use when a prisoner
enters a guilty plea, in order to preserve the record for later
appeals regarding whether the plea was made knowledgeably and
voluntarily. This procedure re@uirad, among other things, that the
judge inform the prisoner of hig rights to a jury trial, to court-

appointed counsel, and to not incriminate himself. "An affirmative

waiver of these requirements mubt be reflected in the record prior
to the acceptance of a plea oﬁfﬁuilty." Id. at 1329. However, the
Smith court states that the prﬁuedure will be used in "all future
cases." Because of this, anﬂ_ because Boykin is not applied

retroactively, Smith and Bozkiﬁ? do not apply in this case.

2p1s0, Boykin deals with direct appeals; it does not hold that
a trial court, when consideriny prior convictions for enhancement
purposes, must look to the merit of the plea, as is the issue here.



smith and Boykin do apply to Mansfield's 1975 burglary
conviction. However, the court in Allen v. Raines, 360 P.2d 949
(Okla. Crim. App. 1961), stat#d that Oklahoma courts "“do not look
with favor upon a case where a person acquiesces in a sentence
pronounced against him for a long period of time, 16 years  in this
case, and then seeks to have the judgment, regular on its face, set
aside by asserting that his ¢onstitutional rights were denied him
in the proceedings before tﬁé“trial court, especially where the
proof consists wholly of the statement of the petitioner." Id. at
951.

The Allen court also stated:

The right to relief by habeas corpus may be lost by

laches, when the petition for habeas corpus is delayed

for a period of time so long that the minds of the trial
judge and court attendants become clouded by time and
uncertain as to what happened, or due to dislocation of
witnesses, the grim hand of death and the loss of records,
the rights sought to be #&sserted have become mere matters
of speculation, based upon faulty recollection, or figments
of imagination, if not omnt-right falsification.

Id. at 952 (citations omitted).

In Application of Lewis, 339 P.2d 799 (Okla. Crim. App. 1959),

the court held that the péﬁftioner, who filed a habeas corpus
petition alleging that his constitutional rights were violated when
he entered a guilty plea, had waived his right to appeal because he
waited 24 years to do so. “Gﬁ# cannot sit by and wait until lapse
of time handicaps or makasiﬁﬁpossible the determination of the
truth of a matter, beforeL ﬁﬁserting his rights. This is 1in
accordance with the uniformfholding of this court over a long

period of years." Id. at 799,ﬂwhe court also pointed to a long list



of cases in which the right to a habeas corpus petition was lost by
laches.?

The Court holds that Manéfield has lost the right to appeal
this issue due to laches. Mansfield did not, either directly or
collaterally, appeal the 1975 guilty plea until he raised ‘it in his
first application for post-conviction relief in the 1984 case,
which was filed in 1989. By.that time, he had lost the right to
appeal the issue due to res-i@ﬂicata since he should have raised
the issue in his direct appeal.

The Court holds that Mankfield has failed to meet the burden
of showing that his trial anﬂ ﬁppellate counsel were ineffective.
He also failed to show that u&ing his 1964 convictions to enhance
his current sentence was in #rror. Mansfield was not placed in
double jeopardy by being charﬁ#d with two counts of robbery for his
actions at the Holiday Hills iiquor store; he robbed both the store
and the store clerk. Smith and Boykin are not applied

retroactively, therefore they do not apply to Mansfield's 1964

convictions. Mansfield waived the right to appeal his guilty plea

in the 1975 case due to lach Mansfield's request for a Writ of

Habeas Corpus is DENIED.

3Ex parte Motley, 193 P.%d 613 (Okla. Crim. App. 1948), where
eleven years expired prior teo application; Ex parte Ray, 198 P.2d
756 (Okla. Crim. App. 1948}, where eight years had expired; Ex
parte Cole, 208 P.2d 193 (0Okla. Crim. App. 1949), where 16 years
expired; Ex parte French, 249 P.2d 818 (Okla. Crim. App. 1952),
where 15 years expired. '

10



IT IS SO ORDERED, this ‘éiﬁz day f July, 1992.

Wi

WITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT -
FOR THE NORTHERN DISTRICT OF OKLAHOMA FIL E D

9
CLARKSON CONSTRUCTION COMPANY, . vt 91992

a Missouri Corporation, Yienarg M, Lasrencs,
la f 3, ‘_-;_-i

U.S. DISTRICT CCURT

No. 91~—C—-327-E/r

Plaintiff ’ 1?:.:.::

)
)
)
)
.: ’ )
i)
)
)
)
2 )
)
)

)

v.

DARYL BOND CONSTRUCTION, INC.,-"‘f‘?‘f
an Oklahoma Corporation, o

and

SEWELL BROS., INC., an
Oklahoma Corporation,

Defendants. -

Pursuant to Rule 41f%)(1)(ii) Plaintiff Clarkson
Construction Company and Def@ﬁdants, Daryl Bond Construction,
Inc. and Sewell Bros., Inc.,-ﬁ}l the parties who have appeared
in this action, stipulate thﬁﬁ this cause shall be dismissed
with prejudice and that each ﬁ@rty shall bear its own costs and

attorneys' fees.

r

R.W. Miller
Stephen R. Miller

4310 Madison Avenue

Kansas City, Missouri 64111
8l6) 531-0755

FAX: (816) 561-6361

" ATTORNEYS FOR PLAINTIFF,
.~ CLARKSON CONSTRUCTION COMPANY



02931

- And

Gerald G. Stamper

NICHOLS, WOLFE, STAMPER,
WALLY & FALLIS, INC.

400 0Ol1ld4 City Hall Building

124 East Fourth Street

Tulsa, Oklahoma 74103-4004

(918) 584-5182

ATTORNEYS FOR PLAINTIFF,
CLARKSON CONSTRUCTION COMPANY

' CROWE & DUNLEY, P.cC.

By WW
~ D. Kent Meyefs
Mack J. Morgan, III
1800 Mid-America Tower
20 North Broadway
Oklahoma City, Oklahoma, 73102
(405) 235-7700
FAX: (405) 239-6651

= ATTORNEYS FOR DEFENDANT,
DARYL BOND CONSTRUCTION » INC.

-LOONEY, NICHOLS, JOHNSON & HAYES

{1 /£¢1JZ4L’/

ht B. Hayes

'528|Northwest 12th Sfredt

Post Office Box 468

Oklahoma City, Oklah 73101
'(405) 235-7641

AX: (405) 239-2050

TTORNEYS FOR DEFENDANT,
EWELL BROS., INC.
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IN THE UNITED
FOR THE NORTH

NANETTE D. LEES,
Plaintiff,

. 0
......

STATE FARM FIRE AND CASUALTY -
COMPANY, a corporation,

Defendant.

)
)
A
@)
)
3
)
)

In accord with the Verdict entered on May 21, 1992, the Court

hereby enters judgment in faveor of the Plaintiff, Nanette D. Lees,

and against the Defendant, Sta Farm Fire and Casualty Company,

for the amount of $223,189.50;fp1us prejudgment interest pursuant
to Okla. Stat. tit. 36, ssszsf@), accrued as of May 23, 1991, at
the rate of 15% per annum unti} May 21, 1992, plus post-judgment
interest from May 21, 1992 fo#ﬂhrd at the legal rate of 4.40% per
annum, on the breach of conﬁﬁﬁet claim; and for the amount of

$12,600.00, plus prejudgment imterest pursuant to Okla. Stat. tit.

12, §727(A)(2), accrued as ofg"'y 30, 1991, until May 21, 1992 in

the amount of 9.58% per annum, 8 post-judgment interest from May

21, 1992 forward at the legal ¥ate of 4.40% per annum, on the bad

faith breach of contract cla Costs and attorney fees may be

awarded upon proper ap%%ﬁgfti
DATED this ~aEy

TN
OMAS R. BRETT |
UWITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN Di TRICT OF OKLAHOMA

MONTA KUYKENDALL,
Plaintiff

Case No. 91-C-0307-B

FILED

JuL 161992

Richard M. Lawrence, Clerk
U.S. DISTRICT COURT
NORTHERN DISTRICT OF OKLAHOMA

vs.

L.OUIS W. SULLIVAN, M.D.,
Secretary of Health and
Human Services,

Defendant.

This matter comes on for consideration of the objections of

the Plaintiff, Monta Kuykend .1, to the Report and Recommendation
of the United States Magistr#he Judge remanding the
Administrative Law Judge's &@ﬁial of disability insurance
benefits. .

Plaintiff filed the iné 'nt action pursuant to 42 U.S.C. §
405(g) seeking a review of the decision of the Secretary of
Health and Human Services. The matter was referred to the United
States Magistrate who entereﬁ;his Report and Recommendation on
April 7, 1992. The Magistrate Judge recommended to remand the

Secretary's decision back to:-¥he administrative level to assess

whether Plaintiff's past releyant work was substantial gainful

employment, based on the typ# of work and the wages she earned.

Report and Recommendation of:-fhe United States Magistrate Judge

(hereinafter R & R) at 8-9.
The only issue before Magistrate Judge was whether

substantial evidence in the ¥#cord supported the Secretary's



decision that the Plaintiff is not disabled within the meaning of
the Social Security Act. The Social Security Act entitles every
individual who "is under a dimability" to disability insurance
benefits. 42 U.S.C.A. § 423(a)(1)(D) (1983). "Disability" is
defined as the "inability to ﬁhgage in any substantial gainful
activity by reason of any madi#ally determinable physical or
mental impairment." Id. § 42ﬁ(d)(l)(A). An individual

"shall be determined to be under a disability
only if his physical or mental impairment or
impairments are of such severity that he is
not only unable to @ his previous work but
cannot, considering his age, education, and
work experience, engage in any other kind of
substantial gainful work which exists in the
national economy, ré#ffardless of whether such
work exists in the immediate area in which he
lives, or whether a specific job vacancy
exists for him, or whether he would be hired
if he applied for work."

Id. § 423(d) (2) (a).
Under the Social Security Act the claimant bears the burden
of proving a disability, as defined by the Act, which prevents

him from engaging in his prior work activity. Reyes v. Bowen,

845 F.2d 242, 243 (10th Cir. 1988); 42 U.S.C. § 423(d) (5) (1983).

Once the claimant has established such a disability, the burden
shifts to the Secretary to shéw that the claimant retains the
ability to do other work actiwvity and that jobs the claimant
could perform exist in the national economy. Reyes, 845 F.2d at

243; Williams v. Bowen, 844 ﬁ;-d 748, 751 (10th Cir. 1988);

Harris v. Secretary of Heal man Services, 821 F.2d 541,

544-45 (10th Cir. 1987). Thﬁfﬂmcretary meets this burden if the
decision is supported by subﬂﬁ#ntial evidence. See Campbell v.

2



Bowen, 822 F.2d 1518, 1521 (10th Cir. 1987); Brown v. Bowen, 801

F.2d 361, 362 (10th Cir. 1986). "Substantial evidence" requires
"more than a scintilla, but less than a preponderance," and is
satisfied by such relevant "evidence that a reasonable mind might
accept to support the conclusiﬁﬁ.“ Campbell v. Bowen, 822 F.2d

at 1521; Brown, 801 F.2d at 362, The determination of whether

substantial evidence supports the Secretary's decision, however,

"is not merely a quaptitative exercise.
Evidence is not substantial 'if it is
overwhelmed by other evidence--particularly
certain types of evidence (e.g., that offered
by treating physiciang)--or if it really
constitutes not evidefice but mere
conclusion.'" ’

Fulton v. Heckler, 760 F.2d 1052, 1055 (10th Cir. 1985) (quoting

Knipe v. Heckler, 755 F.2d 141, 145 (10th Cir. 1985)). Thus, if

the claimant establishes a diﬁéﬁility, the Secretary's denial of

benefits must be supported by éﬁbstantial evidence that the

claimant could do other work acﬁivity in the national economy.
The Secretary has established a five-step process for

evaluating a disability clain. See Bowen V. Yuckert, 482 U.S.

137, 107 S.Ct. 2287, 96 L.Ed.2d 119 (1987). The five steps, as

set forth in Reyes v. Bowen, Btﬁ'F.Zd at 243, proceed as follows:

(1) A person who is workiﬁg is not disabled.
20 C.F.R. § 416.920(b}.

(2) A person who does not have an impairment or
combination of impaiyitents severe enough to

p basic work activities

.F.R. § 416.920(c) .

(3) A person whose impa ent meets or equals one
of the impairments ted in the "Listing of
Impairments,® 20 C.F,R. § 404, subpt. P, app.
1, is conclusively presumed to be disabled.

3



20 C.F.R. § 416.920(d).
(4) A person who is able to perform work he has
done in the past is-not disabled. 20 C.F.R.
§ 416.920(e). .
(5) A person whose impairment precludes

performance of past work is disabled unless

the Secretary demonstrates that the person

can perform other work available in the

national economy. Factors to be considered

are age, education, past work experience, and

residual functlonal capac1ty. 20 C.F.R. §

416.920(f).
The inquiry proceeds beginnin%:with step one, and if at any point
the claimant is found to be'ﬁiSabled or not disabled, the inquiry
ceases. Reyes, 845 F.2d at 2?2; Talbot v. Heckler, 814 F.2d
1456, 1460 (10th Cir. 1987); 20 C.F.R. §416.920 (1991). Further,
with regard to the fourth section of the test there must be
substantial evidence that thafpast work experience meets three
additional requirements: it must have occurred within the last
15 years, been of sufficient @uration to enable the worker to
learn the skills associated"ﬁith the job, and it must require
significant and productive mental and physical duties which are
remunerated within established earning guidelines. Jozefowicz v.

Heckler, 811 F.2d 1352, 1355-56 (10th cir. 1987); See 20 C.F.R.

§§ 416.965(a), 404.1572, 40¢{i574 (2), (3), and (6) (1991).

Plaintiff here suffersh; om a variety of mental and physical
ajlments. This appeal focuﬁah on her mental capabilities, and

specifically whether her 1imi*ed mental faculties permit her to

hold substantial gainful employment. The record is replete with

-of her condition, and the

various and varied assessme
Administrative Law Judge (Aﬂi} who first evaluated Plaintiff's

4



claim considered testimony from two psychologists on her ability
to work. See R & R at 2-4; Plﬁintiff's concurrence With and
Objections to the R & R (hereiﬁﬁfter Objections to R & R) at 2-5.
The ALJ found that, based on ali the evidence in the record, the
Plaintiff failed to satisfy tha f0urth section of the test; her
physical and mental condition'§110wed her to perform jobs which
she held previously. |

the Plaintiff objected to”the ALJ's evaluation of the
psychological evidence, and fu#ﬁher disputed his failure to
consider step five in the five;ﬁtep test. Plaintiff felt that
insufficient weight was given to the reports of the two
psychologists under the "treatiﬁg physician" rule, and that both
doctors agreed that she was mentally unfit to work. The
Magistrate Judge disagreed in part with the findings of the ALJ.
The Magistrate found no error in the ALJ's evaluation of the
psychological data or his use of the five-step test. The
Magistrate Judge did however find error in the assumed conclusion
(no actual finding was made) ﬁhﬁt Plaintiff's past relevant work
was "substantial gainful empl&ﬁment“ according to the Social
Security Act. R & R at 8-9. klaintiff disagrees with the
Magistrate Judge's recommendafions regarding the ALJ's treatment
of the psychological evidence'ﬁnd the fifth step of the test, but
agrees that the question of ﬁﬁﬁther her previous employment was
substantially gainful should}ﬁ; reconsidered. The Court agrees,
with some slight clarificatiqﬁi, with the ruling of the

Magistrate Judge.



TREATING PHYBICIAN RULE

The Tenth Circuit gives substantial credence to the opinions
of treating physicians on the subject of medical disability. A
treating physician's opinion is binding on the fact finder unless
it is contradicted by "substantial evidence,™ and the opinion is
entitled to extra weight due,to the physician's greater
familiarity with the claimantﬁs medical situation. Kemp v.
Bowen, 816 F.2d 1469, 1476 (10th Cir. 1987).

Plaintiff urges that thq“opinion of her psychologist, Dr.
Joseph Schwartz, who examined her once on February 6, 1988,
should be given extra weight due to the treating physician rule.
Objections To R & R at 2-3. She further argues that the opinion
of the psychologist hired by the Secretary, Dr. Warren Smith, is
consistent with that of her own psychologist, and thus the ALJ
did not have substantial evidence to contradict the opinion of
her physician. Id. at 3. Plaintiff also notes that the ALJ's
claim that her brother testified about the inaccuracy of her I.Q.
tests was incorrect and is an additional error.

The treating physician rule is of limited use in a situation
like the present one, where the two physicians each saw the
plaintiff only once, both in anticipation of this litigation.

The Magistrate Judge properly notes that the treating physician
rule is intended to give a higher level of credibility to the
reports of those doctors who have treated a patient for an
extended period of time over those who are consulted once for the

express purpose of litigation. See Broadbent v. Harris, 698 F.2d



407, 412 (10th Cir. 1983). Here there is no reason to give
either of the two physicians any higher credibility than the
other, and their respective opinions are not binding on the ALJ.
Both were consulted for the express purpose of this litigation,
neither spent extended periods of time with the Plaintif¥, and
there was no continuing treatmﬁnt with either physician. Giving
either doctor higher credibility under the treating physician
rule flies in the face of the pﬁrposes behind the doctrine.

The claim that the two reports are consistent is also
specious. Although both of the . doctors found that the Plaintiff
had similar difficulties, Dr. Schwartz "strongly" advocated that
she receive social security insurance, while Dr. Smith wrote in
part that she "can read, write, calculate, understand simple job
instructions and carry them out. She can sustain work
performance."” R & R at 3. While Dr. Smith also conceded that
the Plaintiff may have difficuities dealing with work pressures
and co-workers, his evaluationﬁélearly contemplates her holding a
job of some type. The two doctﬁfs simply disagreed about the
extent of the Plaintiff's impairment. The ALJ was required to

weigh the credibility of all the evidence before him, both

medical and non-medical, and asgess Plaintiff's ability to work.
The ALJ did not ignore the meiiﬁal reports or "interpose his own
medical expertise,"” and he fe£i that substantial evidence existed
to show that the Plaintiff haﬂf%ﬁe mental capability to hold
gainful employment. The Courﬁfﬁgraes with that assessment.

The question of whether ﬁﬁ% Plaintiff's brother testified as

7



to the accuracy of the I.Q. tésts is irrelevant. Both tests had
substantially similar results, and the accuracy of those results
is not in question.' There is no evidence that the ALJ relied

on the alleged statements tO'&iscredit either or both of the
psychologists, and substantiai evidence exists independent of the
alleged statements to support the finding of the ALJ. Any error
on the part of the ALJ in thiﬁ regard is harmless.

FAILURE 7O ANALYZE 85-15

Plaintiff claims that th# Magistrate Judge's opinion

concerning Sccial Security Ruling (SSR) 85-15 is incorrect.?
The Magistrate Judge notes ih his recommendation that SSR 85-15
is inapplicable since it relates only to whether the disability
prevents the claimant from being employable in an unskilled
capacity in the national economy. That statement is correct as
far as it goes. However, Plaintiff is also correct in noting
that, should the ALJ find on remand that her past relevant

employment is not substantial or gainful, inquiry into the fifth

' Both psychologists tested Plaintiff using the Wechsler
Adult Intelligence Scale; Schwartz found her full scale I.Q. to
be 74 while Smith found it to be 72. See R & R at 2-3, id. at
note 4.

2 gocial Security Ruling 85-15 states in part:
Where a person's only impairment is mental,
is not of listing seéverity, but does prevent
the person from meeting the mental demands of
past relevant work and prevents the
transferability of acquired work skills, the
final consideration is whether the person can
be expected to perform unskilled work.

SSR 85-15 at 94. This relates to the fifth step of the
sequential inquiry and thus is only applicable if that final step
is reached.



step is necessary. If such an examination is required, SSR 85-15
will certainly apply. The reaf of Plaintiff's claims under
heading II of her Concurrence”and Objection to the R & R, insofar
as they relate to the examinaﬁions and conclusions of Drs. Smith
and Schwartz, were already resolved by the ALJ and are not open
to further inguiry on remand.{ Should step five need to be
considered, the remand is 1imited to a vocational inquiry to
determine if Plaintiff is capahle of other employment in the
national economy. See 20 C.F.R, § 416.920(f) (1).
BUBSTAN‘I‘IAI.L%. INFUL EMPLOYMENT

In order to meet the foUtth section of the test, the
Secretary may use work that the claimant has done during the
period which he or she claimsfto be disabled as proof of ability
to work at the "substantial gﬁinful activity level." 20 C.F.R. §
404.1571 (1991). A past vocation can be used so long as the
employment occurred within the last 15 years, lasted long enough
to enable the worker to learn the skills associated with that

employment, and was substantial and gainful. Jozefowicz V.

Heckler, 811 F.2d 1352, 1355 (10th Cir. 1987); 20 C.F.R. §
416.965(a) (1991). Substantial activity, according to Social
Security Insurance regulatidﬁﬁ, is that which reguires
significant physical or mental activity, and gainful activity is
that which is done for pay afﬂprofit. 20 C.F.R. § 404.1572(a)

and (b) (1991). Furthermore, the earnings must meet specific pay



levels to be considered "gainful."?

The Tenth Circuit faced a situation similar to the present

case in Jozefowicz. There thé claimant's physical condition was

deteriorating due to problems with her blood circulation, and she
appealed a lower court ruling denying benefits due to her
previous employment as a "telephone verifier" during the time she
had the disability. The ALJ had not made a specific finding that
this was gainful employment, and the Court of Appeals reversed
the lower court decision since the claimant only earned $50 per
week at the job, or an average of $1.43 an hour. 811 F.2d at
1357. The court considered the type of work, the amount of time
spent working, and her earnings in holding that the claimant's
employment was not gainful.

In the present case, the ALJ also failed to make a finding
that the past employment was gainful. Thus the Magistrate Judge
rightfully questions whether Plaintiff's job as a salad preparer
at Shoney's can be considered profitable enough to preclude her
receiving social security benefits. R & R at 8. However,
Plaintiff held two other jobs which could also be used as

previous employment experience: the nursing home kitchen job and

3 puring the years concerned in the present case (1980~
1987}, gainful employment is assumed with a monthly income over
$300, non-gainful activity is presumed with a monthly income
under $190. 20 C.F.R. §§ 404.1574(b)(2)(vi), (b) (3) (vi) (1991).
Employment which draws a monthly income between $190 and $300
triggers a further inquiry. If the job is comparable to that
done by other unimpaired peruana in the community, or is clearly
worth $300 per month even though the claimant received less than
that, then the person is considered unimpaired for purposes of
the Act. 20 C.F.R. §§ 404.1574 (6) (i)-(ii) (1991).

10



the school crossing guard position. According to the salary
amounts listed in the Plaintiff's Vocational Report, the school
crossing guard job clearly falls below the $190 cutoff point
listed in § .404.1574.% See supra note 3. The nursing home
salary almost breaks the $300 barrier. According to the same
Vocational Report, Plaintiff received $3.45 an hour six days a
week from November 1984 to November 1987. R & R at 3. The
Magistrate Judge does not state whether this employment was full
time. If it was full time work the Plaintiff would have earned
almost $280 a month while at the nursing home. This amount is
very close to the $300 mark, and could meet the reguirements of §
404.1574(6) (1) or (ii). This possibility should be examined
closely on remand.

Therefore the court agrees with the Magistrate Judge's
Report and Recommendation, and orders that this cause be REMANDED
to the Secretary for further proceedings consistent with this
opinion. Plaintiff's objections to the Report and Recommendation
of the Magistrate, insofar as they are inconsistent with this
opinion, are hereby DENIED. 22é§

IT IS SO ORDERED this /4Z;”‘#”_ day of July, 1992.

THOMAS R. BRETT e
UNITED STATES DISTRICT JUDGE

4 According to R & R at note 5 and accompanying text, the
Plaintiff received $7.25 a day for five days a week as a school
crossing guard, for a total monthly salary of $145.00.

11



SOR—— i ———— - - -—

ENTERED ON DOCKET

-~ - JIL 2 0 1987

UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,
Plaintiff,

vs.

EF e T
Ks Ii{: B

fre
b_r

)

)

)

)

)
STEPHEN H. PERKINS a/k/a STEVE )
PERKINS a/k/a STEPHEN HOLMES )
PERKINS; BARBARA COURTNEY a/k/a )
)

)

)

)

)

)

)

)

)

BARBARA COURTNEY-PERKINS a/k/a.
BARBARA PERKINS; JEAN MARIE
SERES; TSL SERVICE CORPORATION;
COUNTY TREASURER, Tulsa County,
Oklahoma; and BOARD OF COUNTY
COMMISSIONERS, Tulsa County,
Oklahoma,

Defendants. CIVIL ACTION NO. 92-C-48-B

JUDGMENT OF FORECLOSURE

This matter comes on for consideration this ¢¢Zé§§%§§
of / ; '1992. The Plaintiff appears by Tony M.
Gra . ted States Attorney for the Northern District of

Oklahoma, through Phil Pinnell, Assistant United States Attorney;
the Defendants, County Treasurer, Tulsa County, Oklahoma, and
Board of County Commissioners, Tulsa County, Oklahoma, appear by
J. Dennis Semler, Assistant Diﬁtxict Attorney, Tulsa County,
Oklahoma; Bright Mortgage Company successor in interest to the
Defendant, TSL Service COrporafion, appears by its attorney

Jay B. Williams; the Defendant,fBarbara Courtney a/k/a Barbara
Courtney-Perkins a/k/a Barbaru;#srkins, appears not, having

previously filed her Disclaimex; the Defendant, Jean Marie Seres,

appears not, having previously-filed her Disclaimer of Interest;
and the Defendant, Stephen H.'Pérkins a/k/a Steve Perkins a/k/a

Stephen Holmes Perkins, appears not, but makes default.



The Court being fully advised and having examined the
court file finds that the Defapdant, Stephen H. Perkins a/k/a
Steve Perkins a/k/a Stephen Holmes Perkins, acknowledged receipt
of Summons and Complaint on February 11, 1992; that the
Defendant, Barbara Courtney a/k/a Barbara COurtney-Perkiﬁéfa/k/a
Barbara Perkins, acknowledged receipt of Summons and Complaint on
May 18, 1992; that the Defendant, Jean Marie Seres, acknowledged
receipt of Summons and Complaint on January 30, 1992; that
Defendant, County Treasurer, Tulsa County, Oklahcma, acknowledged
receipt of Summons and Complaint on January 28, 1992; and that
Defendant, Board of County Commissioners, Tulsa County, Oklahoma,
acknowledged receipt of Summons and Complaint on January 24,
1992,

It appears that the Defendants, County Treasurer, Tulsa
County, Oklahoma, and Board of County Commissioners, Tulsa
County, Oklahoma, filed their Answers on February 11, 1992; that
the Defendant, Barbara Courtney a/k/a Barbara Courtney-Perkins
a/k/a Barbara Perkins, filed h¢r Disclaimer on May 22, 1992; that
the Defendant, Jean Marie Seres, filed her Disclaimer of Interest
on February 14, 1992; that Bright Mortgage Company successor in
interest to the Defendant, TSL Service Corporation, filed its
Answer on June 10, 1992; and thnt the Defendant, Stephen H.
Perkins a/k/a Steve Perkins a/k/a Stephen Holmes Perkins, has
failed to answer and his default has therefore been entered by
the Clerk of this Court. |

The Court further finds that this is a suit based upon

a certain mortgage note and for foreclosure of a mortgage

-



securing said mortgage note upon the following described real
property located in Tulsa County, Oklahoma, within the Northern
Judicial District of Oklahoma:

Lot Twenty-five (25), Block Two (2), SPRING

VALLEY SECOND, A Subdivision of the SW/4 of | _

the NE/4 of the SW/4 of Section 23, Township

18 North, Range 13 Bast to the City of Tulsa,

Tulsa County, State of Oklahoma, according to
the Recorded Plat thereof.

The Court further finds that on June 25, 1986, Maynard
Macelin Rarrison and Neva L. Harrison executed and delivered to
Oklahoma Mortgage Company, Iﬁc. a mortgage note in the amount of
$85,500.00, payable in monthly installments, with interest
thereon at the rate of 9.5 percent per annum.

The Court further finds that as security for the
payment of the above-described.note, Maynard Macelin Harrison and
Neva L. Harrison executed and delivered to Oklahoma Mortgage
Company, Inc. a real estate moftgage dated June 25, 1986,
covering the above-described property, situated in the State of
Oklahoma, Tulsa County. This mortgage was recorded on July 1,
1986, in Book 4952, Page 1481, in the records of Tulsa County,
Oklahoma.

The Court further finds that the on July 12, 1986,
Oklahoma Mortgage Company, Iné. assigned the above-described
mortgage to Associates National Mortgage Corporation. This
Assignment of Mortgage of Real[Estate was recorded on August 27,
1986, in Book 4965, Page 1897, in the records of Tulsa County,

Oklahoma.



The Court further finds that on April 29, 1987, Maynard
Macelin Harrison and Neva L. Harrison executed a General Warranty
Deed conveying their interest in the above-described property to
Stephen H. Perkins, a single person. Thié General Warranty Deed
was recorded on April 30, 1987, in Book 5019, Page 2603, i; the
records of Tulsa County, Oklahoma.

The Court further finds that on April 30, 1990,
Associates National Mortgage Corporation assigned the above-
described mortgage to the Secrﬁtary'of Veterans Affairs. This
Assignment of Real Estate Mortgﬁge was recorded on June 15, 1990,
in Book 5259, Page 1003, in the records of Tulsa County,
Oklahoma.

The Court further fiﬁds that Stephen H. Perkins
executed and delivered to the United States of America on behalf
of the Secretary of Veterans Affairs an Assumption Agreement
Creating Liability to Lender and United States Without Release.

The Court further finds that on July 17, 1990,

Steﬁhen H. Perkins executed and delivered to the United States of
America on behalf of the Secretary of Veterans Affairs a
Modification and Reamortizationihgreement pursuant to which the
entire debt due on that date was made principal and the interest
rate was reduced from 9.5 perauht to 7.5 percent.

The Court further finds that the Defendant, Stephen H.
Perkins a/k/a Steve Perkins a/k[a Stephen Holmes Perkins, made

default under the terms of the-hforesaid note, mortgage, and the

—l-



modification and reamortization agreement by reason of his
failure to make the monthly installments due thereon, which
default has continued, and that by reason thereof the Defendant,
Stephen H. Perkins a/k/a Steva:Parkins a/k/a Stephen Holmes
Perkins, is indebted to the Plaintiff in the principal suﬁfof
$100,323.80, plus intefest at the rate of 7.5 percent per annum
from September 1, 1990 until judgment, plus interest thereafter
at the legal rate until fully paid, and the costs of this action
accrued and accruing.

The Court further finds that the Defendants, Barbara
Courtney a/k/a Barbara Courtney-Perkins a/k/a Barbara Perkins and
Jean Marie Seres, disclaim any right, title, or interest in the
subject real property.

The Court further finds that Bright Mortgage Company
successor in interest to the Defendant, TSL Service Corporation,
has a lien on the property which is the subject matter of this
action in the amount of $69,196.64, with interest accruing at the
rate of 12.875 percent per annum from June 1, 1984, until paid,
plus costs and attorney fees, by virtue of a Journal Entry of
Judgment, Case No. CJ-85-07766, District Court, Tulsa County,
State of Oklahoma, dated Novemhar 24, 1986, and recorded on
November 24, 1986, in Book 4984, Page 2759 in the records of
Tulsa County, Oklahoma. Said lien is inferior to the interest of

the Plaintiff, United States of America.



The Court further finds that the Defendants, County
Treasurer and Board of County Gﬁmmissioners, Tulsa County,
Oklahoma, claim no right, title or interest in the subject real
property. | |

IT IS THEREFORE ORDENED, ADJUDGED, AND DECREED :tilat the
Plaintiff have and recover ju&@ment against the Defendant,
Stephen H. Perkins a/k/a Steve Perkins a/k/a Stephen Holmes
Perkins, in the principal sum of $100,323.80, plus interest at
the rate of 7.5 percent per annum from September 1, 1990 until
judgment, plus interest thereafter at the current legal rate of
é, / / percent per annum until paid, plus the costs of this
action accrued and accruing, plus any additional sums advanced or
to be advanced or expended duripg this foreclosure action by
Plaintiff for taxes, insurancéi abstracting, or sums for the
preservation of the subject property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that
Bright Mortgage Company successor in interest to the Defendant,
TSL, Service Corporation, have and recover judgment in the amount
of $69,196.64, with interest accruing at the rate of 12.875
percent per annum from June 1; 1984, until paid, plus costs and
attorney fees, by virtue of a Journal Entry of Judgment, Case No.
CJ-85-07766, District Court, Tﬁlsa County, State of Oklahoma,
dated November 24, 1986, and ﬁ?corded on November 24, 1986, in

Book 4984, Page 2759 in the records of Tulsa County, Oklahoma.



IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendants, Barbara Courtney a/k/a Barbara Courtney-Perkins a/k/a
Barbara Perkins, Jean Marie Seres, and County Treasurer and Board
of County Commissioners, Tulsa County, Oklahoma, have no right,
title, or interest in the subjéct real property. B

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that upon
the failure of said Defendant, Stephen H. Perkins a/k/a Steve
Perkins a/k/a Stephen Holmes Perkins, to satisfy the money
judgment of the Plaintiff herein, an Order of Sale shall be
issued to the United States Marshal for the Northern District of
Oklahoma, commanding him to advertise and sell according to
Plaintiff's election with or without appraisement the real
property involved herein and ahply the proceeds of the sale as
follows:

First:

In payment of the costs of this action

accrued and accruing incurred by the

Plaintiff, including the costs of sale of

said real property;

Second:

In payment of the judgment rendered herein

in favor of the Plaintiff;

Third: -

In payment of the judgment rendered herein

in favor of Bright Mortgage Company successor

in interest to the Defendant, TSL Service

Corporation.

The surplus from said sale, i# any, shall be deposited with the
Clerk of the Court to await fﬁﬁth@r Order of the Court.

IT IS FURTHER ORDEHmﬁ, ADJUDGED, AND DECREED that from

and after the sale of the abové-described real property, under

and by virtue of this judgment'and decree, all of the Defendants

-



and all persons claiming under them since the filing of the

Complaint, be and they are forever barred and foreclosed of any

subject real

right, title, interest or claim in or to the-

APPROVED:

TONY M. GRAHAM
United States Attorney

Ped 2 e

PHIL PINNELL, OBA #7169
Assistant United States Attorney
3900 U.S. Courthouse

Tulsa, Oklahoma 74103

(918) 581-7463

NIS SEMLER, OBA #8076
ssistant District Attorney
406 Tulsa County Courthouse
Tulsa, Oklahoma 74103
Attorney for Defendants,
County Treasurer and
Board of County Commissioners,
Tulsa County, Oklahoma

- et

i/ﬁy; e WILLI%S,—(SBA Flois9

Post Office Box 657

Oklahoma City, Oklahoma 73101

(405) 235-8445

Attorney for Bright Mortgage Cempany
successor in interest to the
Defendant, TSL Service Corporation

Judgment of Foreclosure
Civil Action No. 92-C-48-B

PP/css



- DATE.__7/20/F #—

UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA

)
. )
Plaintiff )
' )
vSs. ) CIVIL ACTION NO. 92-C-496-B
)
Sally J. Berger, )
Defendant. )
AGREED JUDGMENT

This matter comes om for consideration this 9th
day of June, 1992, the Plainﬁiff appearing by Tony M. Graham,
United States Attorney for the Northern District of Oklahoma,
through Kathleen Bliss Adams, Assistant United States Attorney,
and the Defendant, Sally J. Berger, M.D., appearing prg se.

The Court, being fﬁlly advised and having examined the
court file, finds that the Defendant, Sally J. Berger, M.D.,
acknowledged receipt of Summons and Complaint on June 8, 1992.
The Defendant has not filed an Answer but in lieu thereof has
agreed that she is indebted to the Plaintiff in the amount
alleged in the Complaint and that judgment may accordingly be
entered against Sally J. Berggf, M.D. in the principal amount of
$111,102.36, plus accrued interest in the amount of $6,750.46 as
of December 31, 1991, plus interest thereafter at the rate of
6.620% per annum until judgment, plus interest thereafter at the
legal rate until paid, plus a surcharge of 10% of the total debt,
plus the costs of this action.,

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the
Plaintiff have and recover ju&@ment against the defendant in the

principal amount of $111,102.36, plus accrued interest in the



amount of $6,750.46 as of December 31, 1991, plus interest
thereafter at the rate of 6.&20% per annum until judgment, plus
interest thereafter at the cﬁ%rant legal rate until paid, plus a
surcharge of 10% of the total?debt, plus the costs of this

action.

8/ THOMAS R. BRETT

UNITED STATES DISTRICT JUDGE

APPROVED;

UNITED STATES OF AMERICA

TONY M. GRAHAM
United St




IN THE UNITED STA]Y
NORTHERN D:

DISTRICT COURT FOR THE
CT OF OKLAHOMA

MARVIN R. WASHINGTON,

Petitioner,
v, 92-C-563-B .~
RON CHAMPION,

Respondents,

Petitioner’s application for a writ'¢f habeas corpus pursuant to 28 U.S.C. § 2254 is

now before the court for initial considersifion. Petitioner was convicted in Osage County

District Court, Case No. CRF-90-209 anﬂiﬁimtenced to fifty (50) years imprisonment. The

conviction has been appealed to the Oklalioma Court of Criminal Appeals.

Petitioner now seeks federal habs § relief on the alleged grounds that he has been

denied an appeal bond and the trial coust erred in denying him a new trial.

Title 28 U.S.C. § 2254 provides in part:

(b)  An application for a writ of habeas corpus in behalf of a person
in custody pursuant to the judgment of a State court shall not be granted
unless it appears that the applicant has exhausted the remedies available in
the courts of the State, or that is either an absence of available State
corrective process or the exist circumstances rendering such process
ineffective to protect the rights of the pri

(¢) An applicant shall
remedies available in the courts.
section, if he has the right undi
available procedure, the questis

-be deemed to have exhausted the
the State, within the meaning of this
law of the State to raise, by any
sented.

A federal habeas petitioner m: ave fairly presented to the state courts the

substance of his federal claim. In Ande , Harless, 459 U.S. 4, 8 (1982), the Supreme



Court stated:

.. 28 U.5.C. § 2254 requires a federal habeas petitioner to provide the state
courts with a ’fair opportunity’ to apply controlhng legal principles to the
facts bearing upon his constitutional claim. It is not enough that all the facts
necessary to support the federal ¢laim were before the state courts ... or that
a somewhat similar state-law clgim was made. In addition, the habeas
petitioner must have *fairly presented’ to the state courts the ’substance’ of
his federal habeas corpus claim. {gitations omitted).

The Tenth Circuit has noted that a "rigorously enforced" exhaustion policy is
necessary to serve the end of protecting find promoting the State’s role in resolving the

constitutional issues raised in federal habmas petitions. Naranjo v. Ricketts, 696 F.2d 83,

87 (10th Cir. 1982).

Petitioner claims his motions for bail and a new trial were denied. Under Oklahoma
law, the denial of bail can be raised im a petition for writ of habeas corpus to the
Oklahoma Court of Appeals. 22 Okla.Stat. § 1079. Petitioner claims this was done, but
offers no proof to the court. He admits his case is on appeal to the Oklahoma Court of
Criminal Appeals.

Until his appeal is heard, petitioner is prevented from raising these issues to the

federal court. Petitioner’s application for & writ of habeas corpus pursuant to 28 U.S.C. §

2254 is denied. 77

Dated this / J day of , 1992,

" THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR THE™ ./ *-
NORTHERN DISTRICT OF OKLAHOMA L e

PARK FRIENDS, INC., )
)

Plaintiff, )

)

V. )
)

INVESTORS FINANCIAL LIMITED )
PARTNERSHIP et al, )
)

Defendants. )

ORDER

Park Friends, Inc. ("Park") now appeals a decision of the United States Bankruptcy
Court for the Northern District Of Oklahc}ma. Two issues are raised: 1) Did the Bankruptcy
Court err by permissively abstaining purstiant to 28 U.S.C. §1331(c)(1); and 2) Did the
Bankruptcy Court err by holding that a joint stipulation did not bind the parties concerning
the validity of a note and mortgage? For the reasons discussed below, this Court AFFIRMS

the Bankruptcy Court’s decision.

[. Summary Of Facts And Procedural ,_

Investors Financial Limited Partnership ("The Partnership") borrowed money from
Fourth National Bank to buy land. The Partnership signed a promissory note and a
mortgage to secure the loan, but failed fﬁ- meet its obligations. Fourth National sued in
state court to foreclose its mortgage lien.

However, before the state court I:‘Mered a decision, the Partnership filed Chapter

11 Bankruptcy. Park later took Fourth 'ﬁﬁﬁanal’s interest in the note and mortgage, and



continued to pursue the judgment in bctlilétate and the bankruptcy courts.

Park, attempting to proceed in § court, filed a Motion For Relief From The

Automatic Stay. A key fact in this appjé! , prior to the hearing on the stay relief, the

6, 1991 (“Stipulation"). The Stipulation’s

parties signed a Joint Stipulation on |

opening paragraph reads:

Park Friends, Inc., a non-profit ca ation...and Investors Financial Limited
Partnership.. subnut the following Joint Stipulations for the hearing of Park

Friends’ pending Motions For Stay Relief and Abandonment.

The other pertinent part of the t -page stipulation stated: "The amount of the

e, and the lien of the Mortgage is a valid, first

debt claimed in the Proof of Claim is a

. " The stipulation also stated that
the note was properly secured by the m :.._gage. The Bankruptcy Court later granted Park
. ding that the Debtor granted a first mortgage

relief from the automatic stay ("Order")

lien to United Bank (which later bacame Fourth National) to secure the Debtor’s

promissory note [for] $375,000. Or ’ Granting Relief From Automatic Stay, page 2.

Following the Bankruptcy Court’s ordef,'_?fi’ark filed a Motion For Summary Judgment in

state court. The state court granted Parl¢s summary judgment motion, apparently affirming

the validity of the note and mortgage.”
After the summary judgment g on, the Partnership obtained new counsel. A
Trustee -- Patrick Malloy III -- also wa ointed on behalf of the Partnership. Both new

counsel and Malloy then filed a Motig 1 Bor A Rehearing in state court; meanwhile, Park

Friends filed a Complaint For A Dec] v Judgment in Bankruptcy Court.

1 The order granting the surmary judgment was not fou ul in the record.



Once Park filed its Complaint, the state court stayed its proceedings. The
Partnership then filed a Motion To Abstain with the Bankruptcy Court, arguing that the
Motion for Rehearing should be decided by the state court.

On September 5, 1991, the Bankruptcy Court granted the Partnership’s Motion To
Abstain. It held that permissive abstention under 28 U.S.C. §1334(c)(1) was proper, given
the fact that Park’s Complaint involved state law issues concerning partnership, agency and
real property law.

The Bankruptcy Court found that tﬁe Stipulation was binding only for purposes of
the Motion for Relief from the Automati¢ Stay. It concluded that neither the Stipulation
nor the May 10, 1991 Qrder granting the stay was binding for any other proceeding.

Park subsequently filed this appeal, claiming that the Bankruptcy Court, as a matter
of law, should have not abstained and should have found that the Stipulation bound the
parties concerning the question of the mottgage and note’s validity.

II. Legal Analysis

This appeal raises two issues: 1) Did the Bankruptcy Court erred in granting the

Motion To Abstain, and 2) Should the pm'ues, including the Trustee, be bound by the

Stipulation? The issues, which are questions of law, will be reviewed de novo.

A. Did The Bankruptcy Court Err by Permissively Abstaining Pursuant To 28 U.S.C.
$§1334(c)(1)? o

Two types of abstention exist uaﬂm‘ 28 U.S.C. §1334: mandatory and permissive.
Mandatory abstention is not at issue heré. The Bankruptcy Court permissively abstained
under 28 U.S.C. §1334(c)(1). That stitute allows a district court to abstain from "a

particular proceeding arising under title 11 or arising in or related to a case under title 11"
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in the interest of justice or comity.?

At first blush, the statute appears to offer great leeway to federal courts. But case
law suggests otherwise: "Abstention from the exercise of the federal jurisdiction is the
exception, not the rule." Colorado River Water Cons. Dist. v. United States, 424 1U.S. 800,
813, 96 S.Ct. 1236, 47 L.Ed.2d. 483 (1976). A further guideline offered by the Supreme
Court is that federal courts have "virtually unflagging obligation” to exercise their
jurisdiction. Id., citing England v. Medical Examiners, 375 U.S. 411, 84 S.Ct. 461, 11
L.Ed.2d 440 (1964).

Despite the "unflagging obligation", exceptions to the rule obviously exist. Two such
exceptions, discussed in Colorado River will not be addressed here because they do not
apply.® A third exception is when a "resolution of state law question will involve the
bankruptey court in matters of substantial public import...and only if there exists no state
precedent that either answers the precise question presented or enables the bankruptcy
court to predict with reasonable certainty the conclusion the {state] courts will reach." In
Re Earle Industries, Inc., 72 B.R. 131, 133 (Bkrtcy. E.D. Pa. 1987).

The Partnership suggests -- albei:t-_-ﬁnconvincingly -- that the issues in this case fall
into this third exception. The issues here fccus on the circumstances involving a mortgage

and promissory note under Oklahoma law. While partnership and agency questions may

% The Partnership’s argument that this Court may not reviaw the Bankruptcy Court’s decision is withows merit. See In Re Corporation de
Services Medicos Hosp., 805 F.2d 440, 443 (1st Cir. 1986). Alia, wee In Re Ber Cooper, 924 F.2d 36, 38 (24 Cir. 1991)(nothing prevents
appellate review of permissive abstension); In Re GF Corp., 13 IR 584, 385 (Bloicy. N.D. Ohio 1991 (§309 of the Judicial Improvement Act
permits the appeal of abstention), and In Re Holtzclaw, 131 K162 164 (E.D. Cal. 1991)(appeal on decision to absiain is proper).

3 The first is when a federal constitutional issue existy me be presented in a different posture or mooted by a state court proceeding.
Also, abstention is appropriate where, absent bad faith or harasswens, or a paiently invalid state statute, federal jurisdiction has been involved
for the purpose of restraining state criminal proceedings. Colorgdo River, 424 U.S. at 814-816.
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exist, nothing in the record indicates that these issues are novel or that no state precedent
exists. Therefore, the third exception does not apply.

Typically, when no novel state law issues exist, general considerations of comity and
respect for state court processes are insufficient to warrant §1334(c)(1) abstention. J.D.
Marshall Intem. Inc. v. Redstart, Inc., 74 B.R. 651, 656 (N.D.II.. 1987). Yet, courts may still
permissively abstain if such constitutes *wise judicial administration, giving regard to
conservation of judicial resources and cothiprehensive disposition of litigation." Colorado
River Water Cons. Dist., 424 U.S. 800 at 817 (1976). This is why the Bankruptcy Court
apparently chose to abstain.

Courts do not specifically define "wise judicial administration." For the most part,
it appears to be a common sense judgment, based on the circumstances of a particular case.
The language in §1334(c)(1) "interest of justice or comity” also seems to incorporate such
logic.

Some courts have used the following elements of mandatory abstention to guide
them on whether they should permissively abstain: 1) The party files a timely motion; 2)

- 3) the proceeding is a "related to" proceeding;

the proceeding is based on a state law clai
4) there is no basis for federal jurisdicliﬂﬁ?oﬂ:uer than section 1334; 5) an action is pending
in state court; and 6) the state court actién can be timely adjudicated. In Re Rarick, 132

B.R. 47, 50 (D.Colo. 1991).



In this case, five of the six elemenits exist.* First, the Partnership filed a timely
motion. Second, the proceeding deals with state law claims. Third, had the Partnership

not filed bankruptcy, no jurisdiction wo d exist in the Bankruptcy Court. Fourth, an

action is not only pending in state court --'the claim has already been ruled upon, and only

a Motion for a New Hearing is pendingf'f.':?ff:' Lastly, no evidence exists that the state court
action will not be timely adjudicated.
Other factors also favor abstention. The Bankruptcy Court, unlike the state court,

has yet to gather all the evidence necessity to make a ruling. As a result, it would be

forced to spend additional time and expense before rendering a decision. Such would be
repetitive litigation. See, In Re Counts, 54 B.R. 730, 736 (Bkrtcy.D.Col.1985)("Clearly
sound policy mandates conservation of ]udlaal resources').

Furthermore, the Bankruptcy Cou

nund that the Partnership filed its case in bad
faith, suggesting that the issues discuss&d;&i:i‘xere should have stayed in state court from the
outset. See, Order Granting Relief From ;@tomatic Stay, May 10, 1991, page 6. Another
factor is that neither party alleges thal:: abstention will have an adverse effect on the

efficient administration of the estate,

* The action before the Bankruptcy Court is a core which is the subject of element No. 3. This is why mandatory abstention

would be inappropriate.

‘81 B.R 422 429 (Blaicy.8.D.Tex.1987). That case outlines 11 factors
on efficient adminisiration of the estate; 2) the extent to which state law
pd Acture of applicable state law; 4} the presence of a related proceeding
el basis, if any, other than 28 US.C. §1334; (6) the degree of

7) the substance rather than the form of an asserted "core” proceeding;

tiers to allow judgments to be entered in state court with enforcement left
docket; 10} the likelihood that the commencement of the proceeding in
11) the presence of nondebtar parties.

sﬂusefactorsaretakmﬁomlch ublic Re
to consider under 28 U.S.C. §1334{c)(1): 1) the effect or lack
issues predominate over bankrupicy issues; 3) the difficulty or
commenced in state court or other nonbankruptcy court; 5}
relatedness or remoteness of the proceeding to the main
8} the feasibility of severing state law claims from core
1o the bankruptcy court; 9) the burden of the bankrupicy
benlauptcy court involves forum shopping by one of the partieil,
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For the reasons listed above, the '.?}:Bankruptcy Court did not err in permissively

abstaining. It makes more sense to allow the state court to rule on the Partnership’s

Motion for a New Hearing than for the ptcy Court to have to spend additional time
and expense in re-litigating an issue almady decided by the state court (and now on
appeal). This finding is bolstered by thé-f:fact all issues are state law questions.

B. Did The May 6, 1991 Joint Sttpulatwn Bmd The Parties On The Issue Of Whether The
Mortgage And Note Were Valid?

The second issue in this case is wheer the Bankruptcy Court and/or the state court

is bound by the Stipulation and the May_'l:ﬂ, 1991 Order. ParK’s primary argument is that

the Stipulation and subsequent Order gives res judicata effect to the finding that the
mortgage and note were valid. This Court disagrees.

District courts have "broad discret_-ié'tn" in determining whether to hold a party to a
stipulation. Morrison v. Genuine Parts Ca,, 828 F.2d 708, 709 (11th Cir. 1987). And
stipulations concerning questions of law. are usually not considered binding. Sinicropi v.
Milone, 915 F.2d 66,68 (2d Cir.1990).% 'i‘he Stipulation in this case focuses on a question

of law -- a determination of the mortgdge and note. Furthermore, when examining

W

stipulations, courts should look at the tances underlying its formation:
where a stipulation is distinctly
of relieving the opposing party fr
formal admission of facts is mat
record, such a stipulation or admz
to a particular occasion or a #i
evidence and is available as proc
trial of the same action, unless

formally made for the express purpose
proving some fact or facts, or where a
iy counsel and becomes a part of the
n, provided it is not by its terms limited
yrary objection, can be introduced in
‘the facts admitted upon a subsequent
urt permits its withdrawal upon proper

6 See, also, In Re Lawson Square, 816 F.2d 1236, 1241 (8th Clr. 1987)(As a general nule, stipulations are not considered binding to issues

of law).



1991)(citing 73 Am.Jur.Zd. Stip ons § 10 at 545 546 (1 974)).”

The underlined part of the forega : g excerpt lends support to the proposition that

stipulations are interpreted by general comitract principles. /n Re Cuascut, 91 B.R. 13, 15

(Bkrtcy.E.D.Pa. 1988). The languag(gg""fiffn the Stipulation in this case is clear and

unambiguous: "Park Friends, Inc., a non-p
Partnership...submit the following Joint Stipulations for the hearing of Park Friends’
pending Motions For Stay Relief and Abapdonment.” Consequently, by its own terms, the

Stipulation is limited to the relief from stay.

The May 10, 1991 Order also does not bind the parties. Bankruptey courts -- as

courts of equity -- have the power to recofisider, modify or vacate their previous orders so

long as no intervening rights have been v‘iizﬂated in reliance by the orders. In Re Lenox, 902

F.2d 737, 738 (9th Cir.1990).° While Bankruptcy Court did not reconsider, modify
or vacate its order, its interpretation of the Order ought to be a factor in this analysis. And
the Bankruptcy Court found that its Ordeiz‘_lfﬂid not intend to bind the parties on subsequent

proceedings. See, Order Granting Motion To Abstain, page 2.

In addition, this Court’s reading fthe Order does not show that the Qrder binds

the parties. Therefore, the Bankruptcy Gotirt did not err in deciding that its Order did not

bind the parties on a legal determination of the mortgage and note,

7 The facts in Wheeler differ from those in the instant casy” Hiawever, the undersigned believes an analogy can be drawn between the two
cases concerning whether a stipulation automatically binds the In subsequert proceedings.

See AmJur.2d. Stipulations $8 at 543 (In cases of. ate courts strongly included toward the construction adopted by the mial
court.) This is not a case of "doubt”; however, thcpropamim #rmgt}mdwﬁndmgmarmmpulauonumtbmdmg

® This Court does not find that any intervening rights have been violated or that cither party detrimenially relied on the Order.
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HI. Conclusion

Federal courts do have an "unflagging obligation" to exercise their jurisdiction. But
28 U.S.C. §1331(c)(1) allows permissive abstention to take place in the interest of justice
and comity. While courts should not abstain as a rule, the circumstances of a case, such
as are present here, may give rise to gt:od cause to do so. Therefore, for the reasons
outlined above, this Court finds that the Bankruptcy Court did not err in abstaining.

The Bankruptcy Court also found that the Stipulation was binding only for the

Motion for Relief - not any other proceeding. The law does not mandate that courts

blindly adhere to Stipulations. In fact, courts have wide discretion in this regard.
Furthermore, the Stipulation involved a legal determination of the mortgage and its effect
on the parties - a legal question. Lastly, the language of the Stipulation limited it to the

Motion for Relief from the Automatic Stay.

This Court finds similarly as regarﬁ?ls the Order. Nothing in the Order shows that

it was intended to bind the parties in all subsequent proceedings. In sum, after a de novo

SO ORDERED THIS _/ / d{yof (7( éd/,// , 1992,

review of the issues, the Bankrup%z&ourt’s decision is hereby AFFIRMED.
ek A A -

THOMAS R. B
UNITED STATES DISTRICT JUDGE
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IV .
IN THE UNITED STATES DISTRICT COURT FOR THE Rl
NORTHERN DISTRICT OF OKLAHOMA Jif L

JOHNNY B. WOOD,

';ﬁd?”f'

23 Cigly
Case No. 91-C~-0&Z~B

Plaintiff,
vVS.
LOUIS W. SULLIVAN, M.D.,

Secretary of Health and
Human Services,

Defendant.

This matter comes on for ¢onsideration of the objections of
the Plaintiff, Johnny B. Wood,?to the Report and Recommendation
of the United States Magistrate Judge affirming the
Administrative Law Judge's déﬁ;gl of disability insurance
benefits. |

Plaintiff filed the instéﬁt action pursuant to 42 U.S.C. §

405(g) seeking a review of the decision of the Secretary of

Health and Human Services. Tﬁﬁ:matter was referred to the United
States Magistrate who entered ﬁis Report and Recommendation on
April 15, 1992. The Magistrat@ Judge recommended to affirm the
Secretary's decision. Report.@hd Recommendation of the United

States Magistrate Judge (heraiﬁﬁfter R & R) at 12.

The only issue before thm_lhgistrate Judge was whether

substantial evidence in the regord supported the Secretary's

decision that the Plaintiff ig not disabled within the meaning of

the Social Security Act. The @ocial Security Act entitles every

individual who "is under a diﬁﬂbility" to disability insurance



benefits. 42 U.S.C.A. § 423(a)(1) (D) (1983). "Disability" is
defined as the "inability to dﬁgage in any substantial gainful
activity by reason of any medgﬁﬁlly determinable physical or
mental impairment." Id. § 423{&)(1)(A). An individual

wshall be determined to be under a disability
only if his physical or mental impairment or
impairments are of #uch severity that he is
not only unable to &¢ his previous work but
cannot, considering his age, education, and
work experience, engage in any other kind of
substantial gainful work which exists in the
national economy, regardless of whether such
work exists in the immediate area in which he
lives, or whether a specific job vacancy
exists for him, or whether he would be hired
if he applied for work."

Id. § 423(d) (2)(n).
Under the Social Security Act the claimant bears the burden
of proving a disability, as defined by the Act, which prevents

him from engaging in his prior work activity. Reyes v. Bowen,

845 F.2d 242, 243 (10th cir. 1988); 42 U.S.C. § 423(d)(5) (1983).
Once the claimant has establi#hed such a disability, the burden
shifts to the Secretary to shﬁﬁ that the claimant retains the
ability to do other work act#&ity and that jobs the claimant
could perform exist in the nﬁfﬁonal economy. Reyes, 845 F.2d at

243; Williams v. Bowen, 844 F.2d 748, 751 (10th Cir. 1988);

Harris v. Secretary of Healgnfﬂng Human Services, 821 F.2d 541,
544-45 (10th Cir. 1987). The Secretary meets this burden if the
decision is supported by suh”ﬁnntial evidence. See Campbell V.

Bowen, 822 F.2d 1518, th Ccir. 1987); Brown v. Bowen, 801

F.2d 361, 362 (10th Cir. 193;f wgubstantial evidence" requires
"more than a scintilla, but léss than a preponderance," and is
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satisfied by such relevant "evidence that a reasonable mind might
accept to support the conclusion." Campbell v. Bowen, 822 F.2d

at 1521; Brown, 801 F.2d at 362. The determination of whether

substantial evidence supporta.ﬁhé Secretary's decision, however,

"is not merely a quantitative exercise.
Evidence is not subgtantial 'if it is
overwhelmed by other evidence--particularly
certain types of evidence (e.g., that offered
by treating physicians)--or if it really
constitutes not evidence but mere
conclusion.'" '
Fulton v. Heckler, 760 F.2d 1052, 1055 (10th Cir. 1985) (quoting
Knipe v. Heckler, 755 F.2d 141, 145 (10th Cir. 1985)). Thus, if
the claimant establishes a disability, the Secretary's denial of
penefits must be supported by substantial evidence that the
claimant could do other work activity in the national economy.

The Secretary has established a five-step process for

evaluating a disability claim. See Bowen V. Yuckert, 482 U.S.

137, 107 S.Ct. 2287, 96 L.Ed.2d 119 (1987). The five steps, as

set forth in Reyes v. Bowen, 845 F.2d at 243, proceed as follows:

(1) A person who is Woﬁking is not disabled.
20 C.F.R. § 416.920(b).

(2) A person who does not have an impairment or
combination of impairments severe enough to
1imit his ability te do basic work activities
is not disabled. 20 C.F.R. § 416.920(c).

(3) A person whose impajrment meets or equals one
of the impairments iisted in the "Listing of
Impairments,” 20 C.P.R. § 404, subpt. P, app.
1, is conclusively Ppresumed to be disabled.
20 C.F.R. § 416.920{4).

(4) A person who is able to perform work he has
done in the past is not disabled. 20 C.F.R.
§ 416.920(e). g



(5) A person whose impairment precludes

performance of past work is disabled unless

the Secretary demonstrates that the person

can perform other wgrk available in the

national economy. Factors to be considered

are age, education, past work experience, and

residual functional ¢apacity. 20 C.F.R. §

416.920(f) . o
The.inquiry proceeds beginning’with step one, and if at any point
the claimant is found to be diiabled or not disabled, the inquiry
ceases. Reyes, 845 F.2d at 242; Talbot v. Heckler, 814 F.2d
1456, 1460 (10th Cir. 1987); 20 C.F.R. §416.920 (1991).

Plaintiff here allegedlylﬁuffers from "severe depression"
and "severe headaches." Plaintiff's Opening Brief at 2-3. This
appeal focuses on the effects pf these ailments, and specifically
whether these problems permiﬁ;him to hold substantial gainful

employment. Several physicians examined Plaintiff over the

period from July of 1980 thro@gh October of 1989 in order to

understand the extent of hisf;hysical and emotional difficulties.
See R & R at note 4. The AL&?found that, based on all the
symptoms, the Plaintiff fail&d.to satisfy the third section of
the test since his mental or emotional impairment did not meet
the strictures of 20 C.F.R. § 404, subpt. P, app. 1. R &R at 6.
The ALJ further concluded that Mr. Wood's physical and mental
condition allow him to perform jobs which are available in the
national economy, thus failihg to prove a disability. Id.
Plaintiff objects to thdihLJ's evaluation of the medical
evidence and the Magistrate Jﬁﬂge's recommendation to affirm that
decision. Plaintiff argues-ﬁﬁat insufficient weight was given to
evidence by his doctors concerning his medical condition under
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the "treating physician rule." Plaintiff's Objections To The R &
R (hereinafter Objections to R & R) at 1. Wood believes that the
ALJ's evaluation of his pain was not in line with previous
decisions in the Tenth Circuit, and that the ALJ failed to apply
the correct concept of "stress" in this case, resulting in the
improper conclusion that his &aily activity proved an ability to
work on a sustained and reasoﬁgbly regular basis. Id. The
Magistrate found no error in fhe ALJ's evaluation of the medical
evidence or his application of the law. The Court agrees with
the recommendation of the Magistrate Judge.
Tnmag;§§ §nstchN RULE

The Tenth Circuit gives Eﬁbatantial credence to the opinions
of treating physicians on the;ﬁubject of medical disability. A
treating physician's opinion i8 binding on the fact finder unless
it is contradicted by "substangial evidence," and the opinion is
entitled to extra weight due td.the physician's greater

familiarity with the claimant‘#lmedical situation. Kemp V.

Bowen, 816 F.2d 1469, 1476 (10th Cir. 1987); Frey v. Bowen, 816
F.2d 508, 513 (10th Cir. 1987);:

Plaintiff urges that the;§pinion of his physicians, who
treated him for severe headaaﬁés, should be given extra weight
due to the treating physician fule. Objections To R & R at 2-3.
He believes that the ALJ and ﬁ%§ Magistrate failed to cite

"specific, legitimate"® reason#'for their rejection of the

Plaintiff's claim that these headaches were disabling

impairments. Id. at 2. Plaiﬁ%iff further objects to the
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conclusions of Dr. Minor Gorden, who was present at the hearing,
reviewed Wood's medical recordﬁ, and presented expert testimony
concerning his evaluation of tﬁe Plaintiff's ailments. Wood
claims that Dr. Gordon has ne@dr treated him and therefore the
testimony is of little value.;?Iﬂ.

The medical records of Pluintiff's treating physicians are
not as conclusive as portrayed?in his brief objecting to the
Magistrate's recommendation. "Although there was evidence that
his headaches were the result*@f sinusitis and depression, the
majority of Wood's treating phyéicians were unable to find any
organic basis for the headaches.! R & R at note 4. In cases
where the treating physicians are in conflict, the ALJ has the
duty to consider all the evidence and resolve the dispute.

Richardson v. Perales, 402 U.S. 389%, 399. 91 s.ct. 1420, 1426

(1971) . None of the treating physicians felt that Wood was
disabled. In fact, of the three doctors who considered the
question specifically, two felt that the Plaintiff was able to
work, and the third was unable to make a determination due to the
fact that Wood did not have & follow-up visit.? R & R at 5, 7,

and note 4(h). As the Magistrate Judge notes, "Nothing in the

! por example: Dr. Hastings conducted neurological tests and
found Wood to be normal; Dr. Merifield, an ear, nose and throat
specialist, found no explanation for the headaches; Doctors at
Bartlett Memorial Hospital and 8t. Francis Hospital both conducted
brain scans which showed up ngrmal; Dr. Goodman, a psychiatrist,
although concluding the heagaches were caused by Plaintiff's
depression, also felt that Wood was exaggerating their severity and
could return to repetitive type work.

2 prs. Gordon and Goodman felt that Wood could work, and Dr.
Friedenberger was unable to make a determination.
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record indicates that the ALJ_ignored the treating physicians!
opinions as to Mr. Wood's severe headaches." Id. at 8. The ALJ
properly considered all the medical and nonmedical evidence and
the Magistrate Judge correctly found that there was substantial

evidence to support the ALJ's ruling.

SUBJECTIVE PAIN
Plaintiff also contends that the ALJ and the Magistrate

Judge failed to properly weigh subjective claims of the plaintiff
regarding the pain he was sufféring. The Tenth Circuit requires
that, where a pain-causing impairment is isolated, the court must
consider all evidence relatinq:to the extent of the pain in this
particular plaintiff. Luna v, Bowen, 834 F.2d 161, 164 (10th
Cir. 1987). In the present case, the ALJ considered not only the
evidence of the physicians, but also the testimony of Mr. Wood
and his wife, evaluating all the symptoms and treatments. R & R
at 4, note 7.

Plaintiff notes in his brief in opposition to the
recommendation the pervasiveness of the headache among American
households and the highly idiodyncratic nature of pain,
particularly headache pain. Objections to R & R at 4. This is
exactly the point. Nobody qumﬂtions that Mr. Wood has headaches,
or that the headaches are "severe" {(although at least one of his
physicians, Dr. Goodman, questions the veracity of the Plaintiff
on the severity of the pain). The guestion is whether these
headaches are disabling to the point that Wood cannot be expected

to hold substantial gainful employment. The ALJ made the



determination, based on all the relevant facts and the
credibility of all the testimony, that Wood's pain is not
disabling under the Act. Thiﬁ;ﬁudgment is binding on the
district court if there is substantial probative evidence to
support it. See Richardson v. Perales, 402 U.S. at 399; -
Broadbent v. Harris, 698 F.zd’_n_t-ov, 413 (10th cir. 1983). The
fact that Wood's "somatoform disorder" forces him to respond to
pressure by a painful headache is truly unfortunate, and the
court does not gquestion his motives as he seems to believe. See
Objections to R & R at 5. However, given the record below, it is
clear that there was substantiﬁl evidence on which to base the
ALJ's decision.
DEFINITION OF STRESS

Plaintiff also claims that the ALJ misanalyzed the concept
of stress, and that a proper application of the law in this
regard would result in a findiﬂg of disability. The Court cannot
agree. Wood argues that the ALJ and the Magistrate Judge rely on
a definition of stress which is occupation oriented and not
centered on the claimant's personal ability to deal with the
stress of a particular job. Objections to R & R at 8. However,
the vocational expert who teﬁﬁified at the administrative hearing
observed the testimony of Wood, his wife, and the physician who
evaluated the medical files.ffﬁ & R at 10. Her testimony
included not only a listing qf jobs that Wood had the skill to
handle, but also a determinaﬁﬁ%n that those occupations would not

involve the types of stress which caused problems for the
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Plaintiff in his previous jobs. Id. Her determination was based
on her expert opinion of this particular claimant's ability to
handle specific jobs available in the national economy, and is

therefore substantial evidence that Wood is not disabled. See

Ellison v. Sullivan, 929 F.2d $34, 537 (10th Cir. 1991).

D TIVITY

Wood finally claims that evidence concerning his daily
activities was misanalyzed by the ALJ and the Magistrate Judge.
Plaintiff is certainly correct in noting the Tenth Circuit's view
that the ALJ is not allowed to consider only "isolated scraps of
evidence which support his conclusion; the record as a whole must
be considered." Dollar v. Bowen, 821 F.2d 530, 532 (10th cCir.
1987). Plaintiff is incorrect, however, in asserting that the
ALJ or the Magistrate Judge relied only on the fact that Wood
mows his yard or plays with his children as evidence that he is
capable of handling the stress of working on a sustained, regular
basis. It is clear from the record that the testimony concerning
Wood's ability to work for sustained periods of time was
conflicting. R & R at 10-11. Yet the ALJ did not isolate the
testimony tending to deny Plaintiff's disability; he considered
all the testimony and records presented, evaluated the
credibility of each piece of evidence, and made a decision based
on all the information presented.

The cases Plaintiff cites as persuasive authority on this

point are inapposite. In E§££?10hn v. Sullivan, 776 F.Supp. 1482

(D.Colo. 1991), the claimant had severe muscular and spinal



disorders, was only capable of manual labor tasks due to her
illiteracy, she was frequently bedridden, and the medical
testimony agreed that she couiﬁ not continue in manual work. In
Anaya v. Sullivan, 779 F.Supp. 509 (D.Colo. 1991), the claimant's
serious heart disease (which raquired extensive operations)
resulted in dizzy spells, numbﬁess in his extremities, and
reduced mental acuity which prevented him from béing employable
in his former post as a printer. 1In the present case, the
medical testimony is that the Plaintiff can continue work and is
able to continue his daily activity, albeit with reduced vigor.
The vocational expert feels that there are a variety of jobs
which claimant could take without upsetting his health. The ALJ
certainly had substantial evidence on which to base his
conclusion that the Plaintiff was not disabled.

Therefore the court agrees with the Magistrate Judge's
Report and Recommendation, and orders that the decision of the
Secretary be AFFIRMED. Plainﬁiff's objections to the Report and
Recommendation of the Magistrate are hereby DENIED.

,/;7 day of July, 1992.

IT IS SO ORDERED this

L=

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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IN THE UNITED BTATES DISTRICT COURT i “S?' 9
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Case No. 92—C-185—B‘///

Plaintiff,
vs.
AMERICAN AIRLINES, INC.,

Defendant.

Q,E DER

Before the Court are  P1aintiff's Motion to Remand and
Defendant's Motion for Summarf Judgment. Plaintiff Dale W. Carter
("Carter") alleges he was fired by American Airlines ("American")
in retaliation for filing a workers' compensation claim.

carter filed this lawsuit in Tulsa County pDistrict Court,
seeking in excess of $10,000 for lost income, and punitive damages
in excess of $10,000. American removed the case pursuant to 28
U.S.C. §1332 because the parties are of diverse citizenship and
carter stipulated that the amount in controversy exceeds $50,000.
carter moves to remand, alleging that cases arising under state
workers' compensation laws arﬁ non-removable pursuant to 28 U.S.C.
§1445(c). In an amended petﬁtion to remove, American alleges a
separate basis of jurisdiction in that the claim is governed by the
Railway Labor Act, 45 U.S.G{}SiBl, thereby establishing federal
question jurisdiction.

According to 28 U.S.C.'$i445(c), a civil action in any state
court arising under the waﬁ#&rs' compensation laws mnay not be
removed to a United States district court. The majority of courts
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considering whether retaliatory discharge claims arise under
workers' compensation laws have held in the affirmative. Jones V.
Roadway Express, 936 F.2d 789 (5th cir. 1991) (§1445 shows that
"Congress clearly intended that state courts should resolve

workers' compensation suits.®); Baldracchi v. Pratt & “Whitney

Aircraft, 814 F.2d 102 (2nd Cir. 1987) ("§1445 reveals a
congressional intent not to {nterfere with state protection of

workers' compensation rights;*); Pope v. Bethesda Health Center,

813 F.2d 1306 (4th Cir. 1987) (“A suit in state court for wrongful
discharge based on allegations that an employee was discharged in
retaliation for filing a claim for workers' compensation benefits
was not removable to a district court" due to §1445); and Kemp V.

Dayton Tire and Rubber Co., 435 F.Supp. 1062 (W.D.OKkl. 1977} .1

The Kemp court held that 85 0.S8. §5, the Oklahoma statute that
deals with retaliatory discharge, must be considered part of the
state's workers' compensation laws for the purpose of removability
set forth in 28 U.S.C. §1445(¢c). The court held that §1445(c) "does
not purport to preclude removal of only those actions arising under
workmen's compensation laws wnich seek to recover for a job-related
injury" as the defendant claimad in Kemp and as American claims
here. Id. at 1063. Such construction of the statute, the Kemp court
held, is consistent with the rule that removal statutes should be

strictly construed and all doubts should be resolved in favor of

'see also Rodkey V. W.R., Grace & Co., 764 F.Supp. 1313
(N.D.T11. 1991); Kilpatri v, Martin K. Eby Construction Co., 708
F.Supp. 1241 (N.D.Ala. 1989); and Thomas v. Kroger Co., 583 F.Supp.
1031 (S.D.W.Va. 1984).




remand. Id. at 1063 (citations omitted).

Therefore, the Court holds that Carter's retaliatory discharge
claim arises under Oklahoma workers' compensation laws and is non-
removable under 28 U.S.C. $§1445(c).

The Court now turns td American's amended petition for
removal, in which it alleges a separate basis for removal. In the
amended petition, American asserts federal question jurisdiction,
alleging Carter's state law claim is superseded by federal law.
American, however, neither sought nor received permission to file
the amended petition. American filed the amended petition on May
22, 1992, more than two months after the original petition for
removal was filed.

A significant number of c¢ourts prohibit amended removal
petitions if the 30~day time limit for removal established by 28
U.S.C. §1446(b) has expired. Barnhill v. Insurance Co. of North
America, 130 F.R.D. 46 (D.S.C. 1990). Nevertheless, the Tenth
Circuit, along with most other courts, allows amendment beyond the
30-day limit when the petition&r is clarifying grounds for removal
that had been stated imperfectly in the original petition. Hendrix
v. New Amsterdam Casualty Co,, 390 F.2d 299 (10th Cir. 1968). This
allowance is pursuant to 28 U.S8.C. §1653, which states that
"defective allegations of jurigdiction may be amended, upon terms,
in the trial or appellate coutﬁﬁ,"

However, the Hendrix COuﬁf does not address the question of
amendment beyond the 30-day 1ihit to add new bases for federal

jurisdiction. Most courts that have addressed the question refuse



to allow amendment in order for the defendant to supply missing or
new allegations. Barnhill]l, 130 F.R.D. at 51.
The court in Van Horn x,_ﬂmﬂggrn Electric Co., 424 F.Supp. 920

(E.D.Mich. 1977), stated that *[t]he amendment must do no more than

set forth in proper form what has been before imperfectly stated in
the petition for removal.... An amendment cannot be made to ... set

up entirely new and different grounds for removal." Id. at 925. In

addition, the court in Woodlands II On the Creek Homeowners

elo, 703 F.Supp. 604

.0an of San Ang

Association v, City Savings and

(N.D.Tex. 1989), stated that "[&]fter the 30-day period for removal
... has lapsed, the only amendments which should be permitted are
those to remedy a defective aliegation of jurisdiction." See also

William Kalivas Construction v, Vent Control of Kansas City, 325

F.Supp. 1008 (W.D.Mo. 1970); Richmond, Fredericksburg & Potomac R.

Co. v. Intermodal Services, Ing,, 508 F.Supp. 804 (E.D.Va. 1981);

and Wright & Miller §3733 at 537-38 ("[N]ew grounds may not be

added and missing allegations may not be furnished" when amending
a petition for removal).

American's original petition for removal does not mention
federal question jurisdiction; there is no imperfect allegation of
jurisdiction that could be #;arified by amendment pursuant to
Hendrix and 28 U.S.C. §1653. Therefore, the Court will not consider

American's amended petition.? The plaintiff's Motion to Remand is

2cursory examination indigates that the Court would have no

federal question jurisdiction #iue to the recent holding in Davies

V. American Airlines, --- F.2d ==-, 1992 WL 158726, (10th Cir. July
13, 1992). S



hereby GRANTED on the grounds that cases arising under state
workers' compensation laws are not removable. The Court does not

have Jjurisdiction to consider American's Motion for Summary

Judgment. ) Z’ﬂ/

IT IS SO ORDERED, this _/ 2 day of July, 1992.

FHOMAS R. BRETT ' ):
UNITED STATES DISTRICT JUDG



ENTEALSD ON DOCKET
DATE ’7// 20 fF 7

UNITED STATES DIBTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,
Plaintiff,
CIVIL ACTION NO. %92-C=-357-B

V.

ONE 1990 WHITE FORD
TAURUS GL, VIN

1FACP52U1LA165498, iy I 7 =
NEVADA LICENSE NoO. e D
079-DOB, o
Yoo Ty,
Kotz ST gy Clortg
i i~£;f 5 i‘-‘r (J.(_)UH._.‘

. i
DKL y

JUDGMENT -OF FORFEITURE

This cause having come before this Court upon
Plaintiff's Application filed herein, and being otherwise fully

apprised in the premises, the.Court finds as follows:

That the verified Complaint for Forfeiture In Rem was
filed in this action on the 30th day of April 1992; the Complaint
alleges that the defendant vehicle is subject to forfeiture
pursuant to Title 18 U.S.C. § 981 because it was derived from the
proceeds of a specified unlawful activity, an illegal gambling
operation, Title 18, UnitedJ'states Code, Section 1955, and
because this transaction was Xnowingly designed to avoid the
reporting requirements of Tit}h 26, United States Code, Section
6050I(a), as set forth in Titi; 18, United States Code, Section
1956(a) (1) (B) (ii), and Meyerk knowingly conducted a monetary
transaction in criminally derived property with a value greater

than $10,000, which was derived from a specified unlawful



activity, illegal gambling, pursuant to Title 18, United States

Code, Section 1957.

That a Warrant of Arrest and Notice In Rem was issued

on the 30th day of April 1992, by the Clerk of this Court as to

the defendant wvehicle.

That the United 8tates Marshals Service personally
served a copy of the Complaint for Forfeiture In Rem and the
Warrant of Arrest and Notice In Rem on the defendant vehicle on

the 8th day of May 1992.

That the United States Marshals Service personally
served a copy of the Complaint for Forfeiture In Rem and the
Warrant of Arrest and Notice I Rem upon Mary Meyer, the owner of
and the person from whom the vehicle was seized on January 3,

1992, a potential claimant herein, on the 7th day of May, 1992.

That USMS Forms 285 reflecting service on the above-
described defendant vehicle and upon Mary Meyer are on file

herein.

That all persons inﬁnrasted in the defendant vehicle,
hereinafter described, if any;“ware required to file their claims
herein within ten (10) days.after service upon them of the
Warrant of Arrest and Notice _m;.ngm, publication of the Notice of
Arrest and Seizure, or actuaifnntice of this action, whichever

occurred first, and were requiﬁnd to file their answer(s) to the



Complaint within twenty (20) days after filing their respective

claims.

That the defendant vehicle upon which personal service
was effectuated more than twonﬁy (20) days ago has failed to file
a claim or answer, as directed in the Warrant of Arrest and

Notice In Rem on file herein.

That the United Sﬁq@es Marshals Service gave public
notice of this action and arreést to all persons and entities by

advertisement in the Tulsa Dajly Commerce & Legal News, Tulsa,

Oklahoma, on June 11, 18, and 25, 1991, and in the Las Vegas
Review Journal, Las Vegas, Neﬁada, on June 12, 19, and 26, 1992;
and that Proof of Publication was filed of record on the 15th day

of July 1992.

That no other claims, papers, pleadings, or other
defenses have been filed by th@ defendant vehicle or any persons

or entities having an interest therein.

IT IS, THEREFORE, ORDERED, ADJUDGED, AND DECREED that
Judgment be entered against the following-described defendant

vehicle:

One 1990 White Ford Taurus GL, VIN
1FACP52U1LA165498, Nevada License
079-DOB,

and against all persons andfor entities, if any, having an
interest in such vehicle, and that said defendant vehicle be, and

the same is, hereby forfeited to the United States of America for

3



disposition by the United st&@aa Marshal according to law, and

that no right, title, or intéﬁﬁﬂt shall exist in any other party.

THOMAS R. BRETT,
dge of the United States District
‘#Court for the Northern District of
Oklahoma

APPROVED:

C_ému (]~

CATHERINE J. DEPEW,
Assistant United States Atto

CID/ch

IRS SEIZURE NO. 873920005

N: \UDD\CHOOK\FC\MEYER2\02249
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. LATE__7/20 /35
IN THE U.8. DIBTRICT COURT FOR THE f ” S—
NORTHERN DIBYRICT OF OKLAHOMA

LINDA SUE FOSTER and
CHARLES R. FOSTER,

Plaintiffs,
vVS. Case No. 92 C 333 B

PRUDENTIAL PROPERTY AND

CASUALTY INSURANCE COMPANY, X i ; Oy
an Indiana Corporation, wed 2 u;J
Defendant. S
D 8 = N WITH EJUDICE

NOW come the Plaintiffs Byﬂaarry Williams, their attorney, and
dismiss their action herein, tho game having been compromised for
$18,650.00, and this sum having been paid by Defendant.

It is therefore ordered by the Court that the above-entitled

action be, and it is hereby, dlsmissed with prejudice.

Dated% /’71{\: 1992.

S/ THOMAS R. BRETT

JUDGE OF THE DISTRICT COURT
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IN THE UNITED STATEﬁ_DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

1=

LEROY IMBEAU,

Plaintiff,

vS.

LOUIS W. SULLIVAN, M.D., SECRETARY
OF HEALTH AND HUMAN SERVICES;:

CASE NO. 91-C-484—¢ 16
Defendant.

Upon the Motion of Louis W. Sulﬂ#an, Secretary of the Department of Health and
Human Services, by Tony M. Graham, United States Attorney for the Northern District of
Oklahoma, through Peter Bernhardt, Assistant United States Attorney, and for good cause shown
it is hereby ORDERED that the above«styféd case be remanded to the Defendant to issue an

administrative decision fully favorable to plaintiff and for payment of benefits.

Dated this Z%y o%‘, 1992,

S THOM -

” PETER BERNHARDT, GBA# 741
Assistant United States Attorney
3900 U.S. Courthouse
Tulsa, Oklahoma 74103
(918) 581-7463
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ES DISTRICT COURT
TRICT OF OKLAHOMA

IN THE UNITED S
FOR THE NORTHERN

RESOLUTION TRUST CORPORATION Af
RECEIVER OF FIRST FEDERAL SAVI}
& LOAN ASSOCIATION OF COFFEYVII
COFFEYVILLE, KANSAS,

Plaintiff,

V. Case No. 91-C-972-~B
HOWARD L. GULLICKSON,

individually, and PATSY R.
GULLICKSON, individually, BOARD OF
COUNTY COMMISSIONERS OF TULSA
COUNTY, OKLAHOMA and JOHN F.
CANTRELL, County Treasurer of
Tulsa County, Oklahoma,

Wi

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

nsideration this gﬁéE%“%ay of

signed Judge of the United States

This matter comes on for.

- %, 1992, before the une

District Court. The Resolution Trust Corporation, as Receiver of

First Federal Savings and Loan Association of Coffeyville (the
"RTC"), appears by and through 1tﬂ attorneys of record, Hall,

Estill, Hardwick, Gable, Golden § Nelson, P.C. by R. Mark Petrich.

The Defendants Howard L. Gulli jon and Patsy R. Gullickson (the

"Gullicksons") appear by and ugh their attorney of record,

H. 1. Aston. The Defendants Jolfi F. Cantrell, County Treasurer of

Tulsa County, Oklahoma, and th ard of County Commissioners of
Tulsa County, Oklahoma appear and through their attorney of
record J. Dennis Semler. This rt, being fully advised in the

premises and noting the conserl f all parties herein, finds as

follows:



1. On or about October 2ﬁ: 1981, J. Ernest Talley executed

and delivered a promissory note to First Federal Savings and Loan

Association of Coffeyville ("F _ﬁt Federal") in the principal sum

of $450,000 (the "Note").

2. The Note is secured - a certain real estate mortgage

(the "Mortgage") in and to the following described real property

located in Tulsa County, Oklahoma, to-wit:

ARK SECOND ADDITION, a
t 330 feet of Block 3,
‘subdivision in Tulsa,
Oklahoma, according to
eof; also known as:
ue, Tulsa, Oklahoma.

Lot 2, Block 3, TOWN
resubdivision of the
TOWNE PARK ADDITION,
Tulsa County, State
the recorded plat
£307 South Newport A

3. On or about April 27,1984, the Gullicksons assumed all

liability under the Note.

4, The Gullicksons arai .n default under the terms and
conditions of the Note and Mor e and there remains a principal
amount outstanding of $97,432 é; plus accrued interest through
November 4, 1991, in the sum of 1731.20, plus continuing interest

from November 4, 1991, until p&id, at the rate of $26.25 per day.
5. The RTC should be granted judgment in personam and in rem

against the Gullicksons for the amounts set forth above, together

with all costs of this action,'iiccrued and accruing, including a

reasonable attorneys' fee in um of $3,500.00.

6. The Gullicksons have ed herein a counterclaim against
the RTC and this Court re 'f@s its determination of said
counterclaim until after th eal property is sold herein.
Notwithstanding said reservi pursuant to Fed. R. Civ.

P. 54(b), the Judgment again the Gullicksons herein should be



entered as a final Judgment since there is no just reason for delay
with respect to the entry of said Judgment.

IT IS THEREFORE ORDERED, lﬁWDGED AND DECREED by this Court
that the RTC have and recover jﬁdgment, in personam and in rem,
against Defendants Howard L. Gﬁiiickson and Patsy R. Gullickson,
for the principal sum of $97,432.11, plus accrued interest through
November 4, 1991, in the sum of $7,731.20, plus continuing interest
from November 4, 1991, until pa;ﬁ, at the rate of $26.25 per day,
together with all costs of thii action including a reasonable
attorneys' fee in the amount of $3,500.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that this Court
hereby reserves its determinatiéhfof the Defendants' Counterclaim,
but hereby orders that the Judgment against the Defendants herein
be entered as a final Judgment #ince there is no just reason for
delay with respect to the entry:bf a final Judgment on the RTC's
claims. .

IT IS FURTHER ORDERED, ADJUDGED AND DECREED by this Court that
the RTC has a valid first lian'on the real property described

above, securing the judgment en gred herein in the principal sum of

$97,432.11, plus interest, costs and attorneys' fee as set forth
above, which is prior to all riﬁﬂﬁs, titles, interests and liens of
all Defendants herein and, th&ﬁnfore, the RTC is entitled to a
judgment in rem against all Defﬁmdants herein.

IT IS FURTHER ORDERED, ADJUBGED AND DECREED by this Court that
the rights, titles, interests dﬁﬂ liens of all parties herein be
foreclosed upon the real prep@xty' described above and that a

Special Execution and Order ofuﬁﬁle be issued, directing the sale

.fam



provided by law.
County, State of Oklahoma to
described real property and hers
for the sale of said real prope

IT IS FURTHER ORDERED, ADJUBGED AND DECREED by this Court that
the order of priority of lien ;f the parties and the order of
distribution of the proceeds fr the sale are as follows:

of delinquent ad valorem taxes,

1. First, to the paymen
due the County Treasurer of Tulsa

penalties and interes
County, Oklahoma;

2. Second, to the payme of all costs incurred herein by

the RTC;

f the judgment lien of the RTC in

3. Third, to the payment ol
1, plus accrued and accruing

the sum of §$97,432.
interest; and

" any, to be paid to the Clerk of
+her order of this Court.

4. Fourth, the balance,
this Court to await

IT IS FURTHER ORDERED, A DGED AND DECREED by this Court

that, upon confirmation of the ‘#ale of the above described real
property, each and every party herein shall be forever barred,
foreclosed and enjoined from'ﬁ#serting or claiming any right,

title, interest, estate or e y of redemption in and to said

premises or any part thereof.

IT IS FURTHER ORDERED, A DGED AND DECREED by this Court

that, upon confirmation of said.gale, the United States Marshal of
the Northern District of Oklahdma or the Sheriff of Tulsa County,

State of Oklahoma, whichever i# talled upon to conduct said sale,
shall execute and deliver a:good and sufficient deed to the

premises to the purchaser th of, conveying all right, title,

' ..4..



interest estate and equity of rﬁhamption of each of the parties

herein and each and all partiei'claiming under them since the

suit, and to the real estate

filing of the Complaint in thig

described above, and that upon lication of the purchaser, a writ

of assistance shall be issued & directed to the United States
Marshal or Sheriff of Tulsa qﬁnty who shall thereupon and
forthwith, place said premises __3full and complete possession and

enjoyment of said purchaser.

& THUMAS R. BRETT

‘fInited States District Court Judge

APPROVED AS TO CONTENT AND FORM:

HALL, EST HARDWICK, GABLE, =
GOLDEN & /NELPONZ4 PiQ. ;%
By: X o

R. Mark Petrich, OBA #11956 "
4100 Bank of Oklahoma Tower -
One Williams Center )

Tulsa, Oklahoma 74172

(918) 588-4161

ATTORNEYS FOR THE PLAINTIFF THE

RESOLUTION TRUST CORPORATION AS .
RECEIVER OF FIRST FEDERAL S5AVI
& LOAN ASSOCIATION OF COFFEYVI
COFFEYVILLE, KANSAS

iy

H. I. Aston
3242 East 30th Place
Tulsa, OK 74114-5831

ATTORNEY FOR HOWARD L. GULLICKSQN
AND PATSY R. GULLICKSON




Signature Page for

J// Dennis Semler ;”f
6 Tulsa County Courthousge -
Tulsa, Oklahoma 74103 '

ATTORNEYS FOR DEFENDANTS BOARD OF
COUNTY COMMISSIONERS OF TULSA '
COUNTY, OKLAHOMA AND JOHN F.
CANTRELL, COUNTY TREASURER OF
TULSA COUNTY, OKLAHOMA

RMP-2269 R
R2655 . 00780 . RKGH -
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~

MICHAEL J. CUTRIGHT, ) e et
Appellant, ; :
v. 3 92-C-26-B /
UNITED STATES TRUSTEE FOR 3
REGION 20, )
Appellee. ;
: :

Now before this Court is a bankruptcy appeal by Debtor Michael J. Cutright. The
issue is whether the Bankruptcy Court abused its discretion in reducing the attorney fees
sought by Cutright’s attorney. Attom&fﬁféliff A. Stark, who represented Cutright in the
bankruptcy, asked the Bankruptcy Courtto award him $8,950 in fees and an additional
$715.74 in costs. |

The Bankruptcy Court granted tljﬁléff'$715.74 in costs, but awarded Stark $3,500 as

attorney fees. Stark appeals, arguing t at the Bankruptcy Court erred in its decision to

reduce his claim for fees. However, for the reasons listed below, this Court finds that the

on in reducing Stark’s fees, and that the decision

Bankruptcy Court did not abuse its dis

of the Bankruptey Court should be and

L_Summary Of Facts/Procedural History

Michael J. Cutright filed for C - 11 Bankruptcy protection on July 16, 1991.

Cutright, who was represented by Stark, gperated as a debtor-in-possession until a Trustee



was appointed by the Bankruptcy Court on November 22, 1991.

On December 10, 1991, Stark filed an Application for $8,590 in attorney fees and
an additional $715.74 in costs and expﬁnses. In the Application, Stark stated that his
hourly fee was $100 per hour, and that flé- worked 85.9 hours representing CuF;ight in the
bankruptcy. The Application included a list of tasks performed, together with a breakdown
of costs and expenses. See, Application For Interim Allowance Of Attomeys Fee And
Rgimbursemem Of Out Of Pocket Expensgj_.s. .

The Bankruptcy Court examined the Application during a January 2, 1992 hearing.
At the hearing no evidence regarding the reasonableness of the fees or the reasonableness
of the hours billed was submitted by Stark. In addition, the Court listened to comments
from attorneys Scott Kirtley, Paul Thomas and Stark but considered no evidence other than
what was already in the record prior to the hearing.

At one point in the hearing, the Bankruptey Court asked Stark to "help him"
determine why the Application should be granted. The Court, concerned about the debtor’s
course of conduct through the bankruptey, inquired about Stark’s influence over his client.
In part, the Court observed:

THE COURT: Could you contral your client? Apparently you couldn’t
because he violated about every law that I know of.

STARK: I understand.

THE COURT: That’s what I need o know. Did you tell him the right thing to do,
and when he did something els, that's kind of what 'm probing for.

STARK: In several ways, that's whm: happened, Your Honor. I think the U.S.
Trustee’s office knows that I havé another case pending, not before this
Court, but I don’t necessarily m have this kind of problem every time

I’'m before the Court, or it wodﬂf':’ﬁ’e indicative of something wrong. Transcript Of

2



Hearing On Fee Application And Reimbursement Of Expenses, pages 11-12.

After listening to Stark, Kirtley and Thomas, the Court found that Stark should
receive $3,500 in attorney fees and $715.74 in costs and expenses. Id. at 13. No specific
findings were made as to whether the $10{} hourly rate was unreasonable or whether the
89.5 hours spent on the case were proper, But the Bankruptcy Court clearly explamed why
it believed Stark should not receive all of his requested fees:

Upon consideration of the status of the case and the operation of the Debtor-in -
possession which effectively has caused substantial post-petition expenses being incurred
with insufficient sums of money to pay the same, and the Court, upon consideration of the
Court’s knowledge of the acts and acuvztiw of this case...and the revelation of the Debtor-
m—possessmn being unable to comply with applicable statutes and orders of the Court
concerning its administration and unable to formulate a Plan and upon the totality of the
circumstances, finds that applicant Cliff Stairk should be allowed fees...[for] $3,500. Order
Granting In Part Application For Allowance Of Fees and Fxpenses, January 3, 1992, pages 1-2.

Stark, unsatisfied with the decision, asked the court to reconsider. Morion To
Reconsider And Request For Hearing, filed January 6, 1992. Stark said he "did not
understand how the violations of the Debtor relate to the fee application." Id. ar page 2.

He also maintained that he was placed in an "improper and awkward position of making

statements against his client’s interest." Furthermore, Stark, who described himself as

“bewildered" over the decision, insisted that he helped -- not hindered -- the estate. Id. at
3.
The Bankruptcy Court denied Stark’s Motion to Reconsider. The reason Stark’s fees

were reduced, the Court wrote, was the result obtained. Order Denying Motion To

Reconsider and Request For Hearing, Janum'y 13, 1992, page 2. Explained the Court:

V Stark said that he believed that he should not have to m questions about his client due to ethical and confidentiality concerns,

3



These generalities [case law] must yield to the hard facts of this case. ..the
Court has been forced to appoint @ Trustee to take the administration of the
case out of the hands of the debtorand his attorney. [At the January 2, 1992
hearing], the Court was presented Wwith evidence that debtor had incurred up
to $150,000 in unpaid post-petition debts, not counting fees of officers and
employees of the estate and (a to debtor’s schedules) $871,047.18
in pre-petition debts; and that sale 8f debtor’s assets...is expected to gene.rate
no more than $160,000 . Id. at 4. ..

The Court wrote that bankruptcy cmmot be a "free ride" for anyone, explaining that
Stark’s client was the estate. The reductiﬁn of Stark’s attorney fees, the Court held, was
due priinan'ly "to the fact [that] debtor’s attorney’s time went largely to presiding over the
creation of a double insolvent estate, and secondarily to an unreasonable amount of time

being spent on certain activities.” Id. at 7.

Once Stark’s Motion to Reconsidet'was denied, he filed an appeal in this Court on

January 13, 1992. Stark raises two lssuﬁs on appeal; however, the only pertinent one is
whether the Bankruptcy Court abused it-;s_;:_-d.iscretion in reducing Stark’s fee.?

I Legal Analysis: Did The Bankrupt

_! Err In Reducing Attorney Fees?

One who seeks attorney fees bears'the burden in establishing the reasonableness of
the amount requested. Duran v. Canutkéf.#, 885 F.2d 1492, 1495 (10th Cir. 1989) And
when a trial court awards attorney fees, the standard of review for an appellate court is

whether the decision constituted an abuge of discretion. /d.> An abuse of discretion can

be measured by answering the question whether the decision was "arbitrary, capricious or

being violated by the Bankrupicy Court's inguiry over fee applications does
&8 were proper, was not forced by the Bankruptcy Court to disclose any
e his fee application. Also, the record does not indicate that Starks’ fees

2 . - .
Stark's argument about the attomey-client privilege somi

not merit discussion. Stark, who had the burden of proving
information. The task of the Bankruptcy Count simply was
were reduced because he failed io disclose privileged informath

? The appellate court plays a "limited role" in reviewing i a:oun"s award of attorney fees and costs, and deference is given to the mrial
court’s judgment on the matter. This is because the trial court i\ g better position to assess the course of litigation and quality of work. See
Duran, 885 F.2d ar 1494.

4



whimsical." United States v. Wright, 826 F.2d 938, 943 (10th Cir. 1987).

Courts examine marny variables when deciding attorney fee applications. See, Johnson
v. Georgia Highway Express, 488 F.2d 714 (5th Cir. 1974).* The Tenth Circuit, however,
emphasizes the following factors: .
1. How many hours were reasonably expended by the attorney on the case?

2. Did the attomey charge a reasonable hourly rate?

3. Was the attorney’s performance exceptional enough to merit enhancement of the
fee?

4. Was the case undesirable?
5. Did the attorney take the case on contingency?

6. The degree of success in the case by the attorney. Ramosv. Lamm, 713 F.2d 546
(10th Cir. 1983).

The oversight in this case, which #ppears to be Stark’s major complaint, is that the
Bankruptcy Court did not adequately e:;'ﬁlzéin its reasoning for all of the above factors on
why his Application for fees were reducé&; Part of his argument has merit: The Court did
not calculate how many hours Starks '."r-_féasonably expended or whether he charged a
reasonable rate. In addition, the Court did not discuss the undesirability of the case.®

However, the Bankruptcy Court chd elucidate on the "degree of success" factor. In
Ramos, the Tenth Circuit described this f%ctor as "critical" in an analysis whether attorney

fees should be reduced. It explained how a court should approach the issue:

4 Some of the factors listed in Johnson include: time and!ttbar oﬁq)mded, novelty and difficulty of the questions, anomney skills required,
the customary fee, contingency factors, undesirability of the cadk dnd wiperience and ability of the atorney. These factors, coupled with what
is discussed below in Ramos v. Lamm, 713 F.2d 546 (10th € M3), are what this Court is examining in deciding this appeal

> The contingency factor does not apply. In addition, thewwr of the Bankruptcy Court’s words indicate that it did not believe Stark's
fees ought 1o be enhanced for excellent performance. o

5



There is no precise rule or formula for making these determinations. The
district court may attempt to rﬂenn.fy specific hours that should be
eliminated, or it may simply redute the award to_account for the limited
success. The court necessarily bhas discretion in makmg this equitable
judgment. This discretion, however, must be exercised in light of the
considerations we have 1denuﬁed Id. at 556.

In this case, the tenor of the B_ajmk_ruptcy Court’s opinion was blunt: Cutright’s
bankruptcy case was a "debacle”. Findirig;_that Cutright had "violated about every law", the
Bankruptcy Court indicated that the estate was grossly mishandled as evidenced by the
$150,000 in post-petition debt and anétlier $871,047.18 in pre-petition debt.

The Bankruptcy Court did not diré;:ﬂy blame Stark for the debtor’s misconduct, but
it concluded that Stark -- as the estaté’s attorney -- should be held at least partially
accountable. In addition, it found that Stark devoted an "unreasonable amount of time"
on certain activities.® Second, it found ti{at much of Stark’s time went to "presiding over
the creation of a doubly insolvent estate,"#d. These comments refute Stark’s argument that
the Court found that the time he spent on the case was reasonable.

Another issue considered by this Court is that Stark bore the burden of establishing
the reasonableness of his fees. He did submit time records and an affidavit, but he offered
no additional evidence at the hearing. In addition, his arguments at the hearing -- and
during this appeal -- were ineffective. Whlle Stark declined to tell the Bankruptcy Court

what he told his client, he still had the.';ﬂjia"portunity to make his case; he chose not to.

The real issue here is whether the :ankruptcy Court must specifically calculate how

many hours Stark was entitled to then make an explicit finding as to the

© The Count offered little explanation for this conclusion,



reasonableness of his hourly rate.’

Such findings by a trial court would certainly case the task of a reviewing court on
attorney fee matters. But the undersi_g_%“:t_éd does not read Ramos or any other case as
mandating such a formula. The Supreiﬁ__&' Court appears to support such a pr_oposition:

We reemphasize that the district court has discretion in determining the
amount of a fee award. This is appropriate in view of the district court’s
superior understanding of the litigation and the desirability of avoiding
frequent appellate review of what essentially are factual matters. it remains
important, however, for the district court to provide a concise explanation
of its reasons for the fee award.  When an adjustment is requested on the
basis of either the exceptional or limited nature of the relief obtained by the
plaintiff, the district court should make it clear that it has considered the
relationship between the amount of the fee awarded and the results
obtained. Hensley v. Eckerhart, 461 U.S. 424, 437, 103 S.Ct. 1933, 1941
(1983).

In this case, the Bankruptcy Court explained the fee reduction: the estate was
handled improperly. And, given the limited -- or, in this case, the almost non-existent --
nature of relief to the creditors of the estate, the Bankruptcy Court made it quite clear that
the lack of success in the case is why Stark’s fees were reduced.

II1. Conclusion

The bottom line here is that the Bahkruptcy Court concluded that the debtor had
plummeted the estate. The estate had. more than $1 million in unpaid post-petition and
pre-petition debts, compared to assets estimated at some $160,000. The Court found the
debtor had violated laws, and did so even through the course of bankruptcy. The Court

also found that Stark devoted time to “ufireasonable” activities.

7 "The product of reasonable hours times a reasonable rate does not end the inquiry. There remain other considerations that may lead
the district court to adjust the fee upward or downward, inchuding the important factor of “results obtained." Hensley v. Eckerhary, 461 U.5. 424,
434, 103 S5.Ct. 1933, 1940 (1983).



It makes little sense to make such findings, and then to award the attorney -- who
must take some responsibility for the estate and the debtor’s actions - his entire fee request.
Instead, the Bankruptcy Court considere'd.factors discussed in Ramos before deciding that
Stark’s fees should be reduced. A reviévﬁr}%'-nf the record shows that such a decision is not
arbitrary, whimsical or capricious. Therefore, this Court finds that the Bankruptcy Court

did not abuse its discretion, and the decision is AFFIRMED.

SO ORDERED THIS /& '@ay of }Qﬂ{@/ , 1992.

L

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE



UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,
Plaintiff,
vs.

CHESTER NORRIS; GERALDINE NORRIS
a/k/a BRENDA GERALDINE NORRIS
a/k/a DEANIE NORRIS; COMMUNITY
BANK AND TRUST COMPANY; COUNTY
TREASURER, Tulsa County,
Cklahoma; and BOARD OF COUNTY
COMMISSIONERS, Tulsa County,

N N St St Y’ Nast Sapl Vet Vgl Vgt g gt gt Nppdt Nt g

Oklahoma,
Defendants. CIVIL ACTION NO. 92-C-412-B
JUDGMENT OF FORECLOSURE
This matter comes on for consideration this 5~ day
of , 1992. The Plaintiff appears by Tony M.

Graham, United States Attorney for the Northern District of
Oklahoma, through Wyn Dee Bakér, Assistant United States
Attorney; the Defendants, County Treasurer, Tulsa County,
Oklahoma, and Board of cOunty{éommissioners, Tulsa County,
Oklahoma, appear by J. Dennisjéamler, Assistant District
Attorney, Tulsa County, 0k1ah6§g; the Defendant, Community Bank
and Trust Company, appears nqﬁfjhaving previously filed its
Disclaimer; and the Defendants ?Chaster Norris and Geraldine
Norris a/k/a Brenda Geraldina&ﬁbrris a/k/a Deanie Norris, appear

not, but make default.

The Court being ful _advised and having examined the

court file finds that the Defﬁﬁ?ant, Chester Norris and Geraldine
Norris a/k/a Brenda Geraldine ﬁbrris a/k/a Deanie Norris,

acknowledged receipt of Summons and Complaint on May 15, 1992;



property located in Tulsa Couﬁ?y, Oklahoma, within the Northern
Judicial District of Oklahoma;f

The North Half of ﬁét Sixteen (16) in Walker

Heights, an addition to the cCity of Tulsa,

Tulsa County, State ©f Oklahoma, according to

the recorded plat thereof.

The Court further fiﬁds that on November 9, 1984,
Chester Norris and Geraldine_ﬁarris executed and delivered to the
United States of America, acﬁiﬁg on behalf of the Administrator
of Veterans Affairs, now knoﬂﬁ as Secretary of Veterans Affairs,
their mortgage note in the aﬁ#ﬁht of $46,000.00, payable in
monthly installments, with iﬁﬁhxest thereon at the rate of
thirteen percent (13.0%) pergiﬁhum.

The Court further finds that as security for the
payment of the above-described‘note, Chester Norris and Geraldine
Norris executed and delivered'ﬁo the United States of America,
acting on behalf of the Administrator of Veterans Affairs, now
known as Secretary of Veterans Affairs, a mortgage dated
November 9, 1984, covering the above-described property. Said
mortgage was recorded on Nove@ﬁﬂt 13, 1984, in Book 4828, Page
563, in the records of Tulsa G@unty, Oklahoma.

The Court further fiﬁﬂs that the Defendants, Chester
Norris and Geraldine Norris a[gla Brenda Geraldine Norris a/k/a

Deanie Norris, made default under the terms of the aforesaid note

and mortgage by reason of thel  £gilure to make the monthly
installments due thereon, whiéﬁ3default has continued, and that

by reason thereof the Defendahﬁs, Chester Norris and Geraldine

-3



Norris a/k/a Brenda Geraldine Norris a/k/a Deanie Norris, are
indebted to the Plaintiff in the principal sum of $44,839.01,
plus interest at the rate of 13 percent per annum from
December 1, 1990 until judgment, plus interest thereafter at the
legal rate until fully paid, aﬁd the costs of this action accrued
and accruing.

The Court further finds that the Defendant, Community
Bank and Trust Company, disclaims all right, title or interest in
the subject real property.

The Court further finds that the Defendants, County
Treasurer and Board of County Commissioners, Tulsa County,
Oklahoma, claim no right, title or interest in the subject real
property.

IT I8 THEREFORE ORDERED, ADJUDGED, AND DECREED that the
Plaintiff have and recover judgment in rem against the
Defendants, Chester Norris and Geraldine Norris a/k/a Brenda
Geraldine Norris a/k/a Deanie Norris, in the principal sum of
$44,839.01, plus interest at the rate of 13 percent per annum
from December 1, 1990 until judgment, plus interest thereafter at
the current legal rate of % / / percent per annum until paid,
plus the costs of this action accrued and accruing, plus any
additional sums advanced or té be advanced or expended during
this foreclosure action by Plaintiff for taxes, insurance,
abstracting, or sums for the preservation of the subject

property.



IT I8 FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendants, Community Bank and Trust Company and County Treasurer
and Board of County Commissioners, Tulsa County, Oklahoma, have
no right, title, or interest in the subject real property.

IT IS FURTHER ORDM, ADJUDGED, AND DECREED that upon
the failure of said Defendants, Chester Norris and Geraldine
Norris a/k/a Brenda Geraldine Norris a/k/a Deanie Norris, to
satisfy the jipn rep judgment of the Plaintiff herein, an Order of
Sale shall be issued to the United States Marshal for the
Northern District of Oklahoma, commanding him to advertise and
sell according to Plaintiff's election with or without
appraisement the real property involved herein and apply the
proceeds of the sale as follows:

First:

In payment of the costs of this action

accrued and accruing incurred by the

Plaintiff, including the costs of sale of

said real property;

Second:

In payment of the judgment rendered herein

in favor of the Plaintiff.

The surplus from said sale, if.any, shall be deposited with the
Clerk of the Court to await further Order of the Court.
IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that from

and after the sale of the above~described real property, under



and by virtue of this judgment and decree, all of the Defendants
and all persons claiming under them since the filing of the
Complaint, be and they are forever barred and foreclosed of any
right, title, interest or claim in or to the subject real

property or any part thereof.

S/ THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE

APPROVED:

TONY M. GRAHAM
United States Attorney

WM% mm

BAKER, OBA #465
Assistant United States Attorney
3900 U.S. Courthouse
Tulsa, Oklahoma 74103
(918) 581-7463

sistant District Attorney
406 Tulsa County Courthouse
Tulsa, Oklahoma 74103
(918) 596-4841
Attorney for Defendants,
County Treasurer and
Board of County Commissioners,
Tulsa County, Oklahoma '

Judgment of Foreclosure
Civil Action No. 92-C-412-B

WDB/css



FILE

[N THE UNITED STATES DISTRICT COURT FORTHE /11 1 & 190
NORTHERN DISTRICT OF OKLAHOMA 6

Richard M. Lawrance, Clerk

THE TIMBERS HOMEOWNERS ) U. 8. DISTRICT COURT
ASSOCIATION, ) NORTHERY LISTRICT GF OXLAHOMA
)
Plaintiff, )
)
V. )]
} Case No. 91-C-946-E
RESOLUTION TRUST CORPORATION, )
as successor-in-interest to )
SOONER FEDERAL SAVINGS AND ) ENTERED ON DOCKET
LOAN ASSOCIATION, ) ,
) oare_JUL 161992
Defendant. )
ORDER

The court has for consideration the Report and Recommendation of the Magistrate
Judge filed June 29, 1992, in which the Magistrate Judge recommended that Defendant’s
Motion to Dismiss Plaintiffs Complaint as to the Receiver be granted. No exceptions or
objections have been filed and the time for filing such exceptions or objections has expired.
After careful consideration of the record and the issues, the court has concluded that
the Report and Recommendation of the Magistrate Judge should be and hereby is affirmed.
It is therefore Ordered that Defendant’s Motion to Dismiss Plaintiffs Complaint as

to the Receiver is granted.

Dated this [6 (L day of (]M_y , 1992,

S O. ELLISON, CHIEF
[TED STATES DISTRICT JUDGE




— ENTERED ON DOCKET

oaTe JUL 10 199¢;

™ THE UNITED STaTes pmicr o r @ I L E D
JUL16 1992 d&/

MICHAEL ROBINSON, ; H{c,{'arf*gfé%;:\ggnggucgegk
Plaintiff, ) NORTHERY DISTRICT OF OXLAOMA
v ; 91-C-832-E /
STANLEY GLANZ, et al, g
Defendants., ;

ORDER

The Court has for consideration the Report and Recommendation of the United

States Magistrate Judge filed June 16, 1992 in which the Magistrate Judge recommended
that the Defendant’s Motion to Dismiss be granted.

No exceptions or objections have been filed and the time for filing such exceptions
or objections has expired.

After careful consideration of the record and the issues, the Court has concluded that
the Report and Recommendation of the United States Magistrate Judge should be and
hereby is adopted and affirmed.

It is, therefore, Ordered that the recommendations of the Magistrate Judge are
hereby adopted as set forth above.

Dated this [66'{\. day of

, 1992.

JAMES/O. ELLISON, CHIEF JUDGE
UNITED STATES DISTRICT COURT



_ ENTERED oN pocker

pandUL 16 1992 4
IN THE UNITED STATES DISTRICT COURT FOR MD

NORTHERN DISTRICT OF OKLAHOMA

FRANK R. PANZER.,
Plaintiff, -
vs. Case No. 91—C—l49«B\u//

THE PERMIAN CORPORATION,

Defendant.

ADMINISTRATIVE CLOSING OQRDER

The Parties having entered into a settlement agreement, it is
hereby ordered that the Clerk administratively terminate this
action in his records, without prejudice to the rights of the
parties to reopen the proceedings for good cause shown for the
entry of any stipulation or ord@r, or for any other purpose
required to obtain a final determination of the litigation.

IF, by 10-16-92 + the Parties have not reopened
for the purpose of obtaining a final determination herein, this
action shall be deemed dismissed with prejudice.

IT IS SO ORDERED this 15th day of JULY , 19 92

UNITED STATES DISTRIC
THOMAS R. BRETT

[TRE: 1992,/ )

hatd M. Lawrence, Cletk
Rl DISTRICT G

.S. OURT
I%igi‘.im DISTRICT OF OKLAHOMA



ENTERED ON DOCKET

— aTE —er / 6 _ ?’2/ e -

IN THE UNITED STATES DISTRICT COURT ™= -
FOR THE NORTHERN DISTRICT OF okLaHoMA® | T = ..

'

JIM T. SPEARS,

Plaintiff,

UNITED STATES OF AMERICA,

el Nppt Yapg® gl gt gy gl St Nt

Defendant.

In conformance with thﬁICOurt's Order sustaining Plaintiff,
Jim Spears' Motion for Summﬁry Judgment and denying Defendant,
United States of America's Hbtion for Partial Summary Judgment,
Judgment is hereby entered in favor of Plaintiff and against the
Defendant in the amount of $&;500.22, plus interest from March 3,
1992, as provided in 28 U.8.C. §2411 and 26 U.S.C. §6621 until
paid. Costs are hereby assessed against Defendant if timely applied
for pursuant to Local Rule 6.! Attorneys fees are awarded Plaintiff

if timely applied for pursuant to Local Rule 6.

DATED this /-~ day orj&uly, 1992.

- PHOMAS R. BRETT >
-~ UNITED STATES DISTRICT JUDGE

! Costs in the amount of $125.04 were taxed against Defendant
by the Clerk of the Court on April 16, 1992.



IN THE UNITED $TATES DISTRICT COURT

FOR THE NOR’I‘Hm DISTRICT OF OKLAHOMA F I L E D

o JUL16 1992

a, Clark
Hl{:lhasrd M. La_wrenccum
Fopeny TeraCr CF OKLMONA
No. 91-C-793-E

J & H INDUSTRIES, INC.,
Plaintiff,
V.

El, PASO REFINERY, L.P.,
ENTERTD ON GO CRET

Jut 61992

DATE
S8SAL WITH PREJUDICE

B R i

Defendant.

AGREED ORDER

On this day came on to be heard the Joint Motion for Dismissal
with Prejudice of the above lawsuit. The parties have agreed to
dismissal because this matter has been settled. The Court is of

the opinion that the Order should be granted.

IT IS, THEREFORE, ORDERED that all claims of all parties that
were or could have been raised be and are hereby dismissed with

prejudice to the refiling of same.

IT IS FURTHER ORDERED that each party is to bear its own

costs.

éd¢\ - —
S8IGNED this / day of J U’(ﬁ , 1992.

g! james O, FLUSON

. ONITED STATES DISTRICT JUDGE

(1950 00ROO/E157307/1



APPROVED AS TO FORM AND SUBSTANCE:

JONES, GIVENS, GOTCHER & BOGAN,
a professional corporation

ﬂ/- %M/ '
Ira L. Edwards, Jr?, OBA #2637
C. Michael Copeland, OBA #13261
3800 First National Tower o
Tulsa, Oklahoma 74103
(918) 581-8200
Attorneys for Plaintiff

-

STAMPER, OTIS & BURRAGE

YWichael Brase by A4H).

Michael Burrage, OBX #1850
112 North High Street

P. 0. Box 100

Antlers, Oklahoma 74523
(405) 298-3153

(405) 298-3263 (FAX)

KEMP, SMITH, DUNCAN & HAMMOND, P.C.
Mitzi Turner

Texas Bar No. 20328100
Thomas G. Wicker, Jr.
Texas Bar No. 21419100
2000 state National Plaza
P.0O. Drawer 2800

El Paso, Texas 79999-2800
(915) 533-4424

(915) 546-5360 (FAX)
Attorneys for Defendant

01950 D0B00/E157307/1
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IN THE UNITED STATES DISTRICT COURTF I L

FOR THE NORTHERN DISTRICT OF OKLAHOMA
| JuL16 1992

. Lawrence, Clerk
Rlchardéfs%al e COURT

OKLAHOMA FIXTURE COMPANY, ) NORTHERN DISTRICT OF OKLAKOMA
an Cklahoma corporation, )
)
Plaintiff, )
)
vs. ) Case No. 90-C-747-E
)
ASK COMPUTER SYSTEMS, INC., )
a California corporation, )
)
Defendant, )
ORDER

Plaintiff has filed a Motion for Partial Summary Judgment on
its breach of contract and breach of warranty claims in this
case, and Defendant has filé& a Motion for Summary Judgment on
all claims asserted by Plaintiff. Upon consideration of the
briefs and evidentiary materials submitted by the parties, THE
COURT HEREBY ORDERS AS FOLLOWS :

1. Plaintiff's Motion for Partial Summary Judgment is
denied. |

2. Defendant's Motion for Summary Judgment is granted in
part and denied in part, as follows: Defendant's Motion is
granted as to Plaintiff's Third Claim for Relief, for fraud,
actual, constructive and ﬁfand in the 1inducement, and on
Plaintiff's Fourth Claim for Relief, for negligence. As to
Plaintiff's First Claim for Rﬁlief, for breach of contract, and
Plaintiff's Second Claim for Relief, for breach of warranty, the
Court finds that as a matter of law the only warranty provided by

Defendant to Plaintiff was the warranty in the ASK Terms and

D\RBN\07-92382\dep



Conditions that the ASK software sold to Plaintiff would function
in accordance with ASK published specifications and that
Defendant wvalidly disclaimed all other express or implied
warranties; however, the Court also finds that an issue of fact
remains for trial as to whether the ASK software sold by
Defendant to Plaintiff did Ffunction in accordance with the
published specifications in the ASK user manuals furnished to
Plaintiff after the sale of the software.

The Court reserves rulingfon Defendant's Motion in Limine on
consequential damages and on the issue of whether parol evidence
of oral or written communications between Plaintiff and Defendant
prior to the execution of  the purchase agreement will be
admissible at trial on the issue of what are the "ASK published
specifications", Those issuﬁﬁ will be addressed by a subsequent
Order of the Court. The parties may submit supplemental
authorities on the consequenti@l damages issue by July 15, 1992,

Following the Court's ruling on the consequential damages and
parol evidence issues, the parties are to submit an amended
pretrial order for the trialibf this case. The Court will set
the date for submission of the amended pretrial order in its
ruling on the consequential damages and parol evidence issues.

This case is set for trial on September 8, 1992,

DATED this /6 day of ﬂi;jjn/Lﬁ , 1992,
—_— - —>

87 JAMPS O. EILISON

UNITED STATES DISTRICT JUDGE
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David W. Wulfdrs
Attorney for Plaintiff

Richard B. Noulles
Attorney for Defendant




