IN THE UNITED STATES DISTRICT COURT FOR THE . =~ ; \
NORTHERN DISTRICT OF OKLAHOMA ” }4p)
BENIC RN i B
JATL S SID, CLERK
MARY SUE SMITHEY, } U.S. DISTRIZT COUR
}
Plaintiff, } ,
} /
vs. } No. 90-C-477-C
}
TRANSWESTERN MINING COMPANY, }
SUNBELT MINING COMPANY, INC., }
and PUBLIC SERVICE COMPANY }
OF NEW MEXICO, }
}
Defendants. }
ORDER

Before the Court is the objection filed by defendant
Transwestern Mining Company (Transwestern) to the Magistrate's
Report filed October 17, 1990 in which he recommended denying
Transwestern's motion to dismiss Count 5 of the Complaint.’

In Count 5, plaintiff asserts that Transwestern has an
obligation under the lease to mine all coal which is "economically
recoverable" and failure to do so constitutes breach of contract.
Plaintiff seeks royalty payments for the difference between the
coal actually mined and the coal which was not mined but

"economically recoverable".

INeither panty has filed objections to the Magistrate’s recommendation “denying Transwestern’s motion to
dismiss Counts 2, 3 and 4 as barred by Oklahoma's two year statute of limitations, “granting Transwestem’s
motion to dismiss count 2, for failure to state a claim for fraud, and ¥granting Transwestern’s motion to dismiss
Count 4, no fiduciary duty is owed arising out of a mineral lease. Accordingly the Magistrate's recommendation
as 1o these matters is rendered a final order.



Plaintiff asserts the requirement to mine all economically
recoverable coal is expressly contained within the Coal Lease.?
Specifically plaintiff relies on paragraph 2 of the Coal Lease

which states:

If coal of sufficient thickness, quality and quantity is found to make mining economically
feasible, TBI shall commence to obtain the necessary permits from the appropriate
regulatory agencies of the State and/or Federal Government and shall obtain said permits
at the earliest possible time. As soon as all necessary permits are received, TBI shall
provide a mining schedule for the mining of said lease, TBI will use reasonable energy
to develop the coal in a good and workmanlike manner.

{emphasis added)

This paragraph does not support plaintiff's assertion.
Rather, it provides that the lessee shall commence the permit
application process if coal is discovered in amounts sufficient to
make mining economically feasible. It does not require the lessee
to develop all economically recoverable coal. The language
requiring the coal to be developed "in a good and workmanlike
manner" refers to the method, mode, ways or means of conducting
mining operations, and does not address the quantity to be mined.
The only requirement imposed on the lessee is to use "reasonable
energy to develop the coal". This language leaves wide discretion
in the hands of the lessee in determining the amount of coal to be
mined. Additionally, under paragraph 4 of the Coal Lease, the
lessee is only obligated to pay royalties for coal actually mined.
Any evidence that plaintiff may offer regarding oral
discussions or estimates made prior to entering into the lease

agreement is barred from consideration by the parol evidence rule.

2Plat}m]j"originatly entered into the Coal Lease with Turner Brothers, Inc. (TBI). The lease was subsequently
assigned to defendant Transwestern.



Under the parol evidence rule, all previous oral discussions are
merged into, and superseded by, the terms of the executed written

agreement. Ollje v. Rainbolt, 669 P.2d 275 (Okla. 1983). See also

15 0.8. § i3 7.

Alternatively, plaintiff asserts that the Court should imply,
as a matter of law, a covenant within the Coal Lease to mine all
economically recoverable coal. Plaintiff argues that this is a
logical extension of the "implied covenant" imputed in all oil and
gas leases "to operate the property as a prudent operator." The
Court finds no authority for imposing such a requirement. There is
no basis for implying that a lessee mine a definite quantity of
coal. Matters such as quantity or quality should be determined by
the parties to the agreement. The Court will not supply these
terms by construction or by law.

In his Report, the Magistrate determined from "reading the
lease in its'entirety" “e

that once economically recoverable coal was found, both parties contemplated mining

would begin and continue unless suspended because of (a) *unavoldable accident"; (b)

“strikes®; (¢) “or on account of unsatisfactory price or market conditions making it

Impossible In the opinion of Turner Brothers, Inc. to mine, strip or auger and sell coal
at a reasonable profit.*>

The Magistrate is incorrect. This paragraph is the "performance
clause" of the parties' agreement. Paragraph 8 requires lessee to
commence mining, stripping or augering within one year of the date
of delivery of the lease, and to continue mining operations for the

term of the lease. It also lists the conditions which would excuse

JReport and Recommendation of U. S. Magistrate, p.6, citing Pparagraph 8 of the Coal Lease.
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performance under the lease. This paragraph has no relevance to
the quantity of coal to be mined.

For the reasons set forth above, the Court hereby grants the
motion of defendant to dismiss Count 5 of the complaint for failure
to state a cause of action.

Additionally, defendant's motion to dismiss Counts 2 and 4 is
hereby granted for failure of the plaintiff to object to the
Magistrate's recommendation thereby confessing or acquiescing in

the matters determined therein.

IT IS SO ORDERED this .3/41\ day of January, 1991.

.D K
Chief Judge, U. S. District Court



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

ARTIE BURTON, III,

)
)
Plaintiff, )
) F '
vs. ) No. 90-C-172-E I L E D
)
SUTHERLAND BUILDING MATERIAL ) I IO
COMPANY n/k/a SUTHERLAND ) 2 ¢ Jogy
BLDG. MAT. LTD. PTNSP, ; Jack ¢, g,
. Silver, ¢
Defendant. ) Us DiSTRY COL?};k

ADMINISTRATIVE CLOSING ORDER

The Court has been advised by counsel that this action has
been settled, or is in the process of being settled. Therefore it
is not necessary that the action remain upon the calendar of the
Court,.

IT IS THEREFORE ORDERED that the Clerk administratively
terminate this action in his records, without prejudice to the
rights of the parties to reopen the proceedings for good cause
shown for the entry of any stipulation, order, judgment, or for any
other purpose required to obtain a final determination of the
litigation. The Court retains complete jurisdiction to vacate this
order and to reopen the action upon cause shown within thirty (30)
days that settlement has not been completed and further litigation
is necessary.

57
ORDERED this ggi'”’ day of January, 1991.

. ELLISON
UNIT STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT s
FOR THE NORTHERN DISTRICT JaN o,
STATE OF OKLAHOMA T 4 199;
Us 1 Sifs,
MARY ELLEN WARD, Disrp 2% Clons
CoOr g

Plaintiff,

CASE NO. 90-C-337-E
vVS.

H. J. MORELAND, INDIVIDUALLY;
AND H.J. MORELAND, M.D., INC.,

Defendant.

DISMISSAL

Comes -now, Mary Ellen Ward, plaintiff herein and'dismisses,
in the interest of Jjustice, the above and forgoing action, after
completion of discovery.

U
Uce W. Gambil OBA # 3

Attorney for Plaintiff

KELLY & GAMBILL

P.0C. Box 329

Pawhuska, Oklahoma 74056

918-287~-4185

CERTIFICATE OF MAILING

I, Bruce W. Gambill, do hereby certify that on the 3()7/E;z;;/P
opy -

of January, 1991, I duly mailed a true and correct c f the
foregoing instrument with postage prepaid thereon to:

William A. Fiasco, OBA #3402
525 South Main, Suite 1500

Tulsa, Oklahcma 74103 __léijiAj£; ?

Bruce W. GambilI™ Y




IN THE UNITED STATES DISTRICT COURT FOR THE ‘=
NORTHERN DISTRICT OF OKLAHOMA ¢

' ED

Ja 30159
DENNIS A. SKINNER, } h;i:f%ﬁ‘?“\
Plaintiff, i
vs. ; No. 82-C-1118-C
TOTAL PETROLEUM, INC., i
Defendant. i
ORDER

The Court has considered plaintiff's supplemental application

for attorney fees and expenses representing time expended by

plaintiff's attorney since his previous submission on September 14,

1990.

The Court finds that the request is appropriate and represents

time reasonably spent seeking defendant's compliance

Court's order entered on August 10, 1990.

with the

The Court has also considered plaintiff's application for the

Court to reconsider the amount of attorney fees awarded on October

18, 1990. The Court finds that the plaintiff has failed to raise

any issue in his motion to reconsider that was not previously

considered by the Court. Accordingly the motion to reconsider is

denied.

WHEREFORE, IT IS THE ORDER of the Court that plaintiff is

awarded the sum of $8,400.00 in supplemental attorney

AW

fees and



expenses in the sum of $258.00 against defendant Total Petroleum,
Inc.

IT IS THE FURTHER ORDER of the Court that plaintiff's
application to reconsider the amount of attorney fees awarded on

October 18, 1990 is hereby DENIED.

IT IS SO ORDERED this ( zzz—é day of January, 1991.

H. OK
Chief Judge, U. 8. District court



IN THE UNITED STATES DISTRICTCOURT FOR THE ~ -

NORTHERN DISTRICTOF OKLAHOMA = ="' 'y
maao Y
]
RN _C;_{ZR‘K
GLENPOOL UTILITY SERVICES CUS pisTRiCT COURT

AUTHORITY, a Utility Trust,
Plaintiff,

o
vs. No. 84-C-415-C -/
CREEK COUNTY RURAL WATER
DISTRICT NO. 2, and JODY
SWEETIN, an individual,

Defendants,

and

CREEK COUNTY RURAL WATER
DISTRICT NO. 2,

Third Party Plaintiff,
vs.
FARMERS HCME ADMINISTRATION,
UNITED STATES DEPARTMENT OF

AGRICULTURE, UNITED STATES
OF AMERICA,

Tt Nt N S Mt Nt St Nt Nttt Snaat? Smatl St St ot Nt Nt Mgt Nomgtl Nl Vet Nt N Vo Vst Vet gt S St

Third Party Defendants.

ORDER

Plaintiff brought this action seeking a declaratory judgment
as against defendant Creek County Rural Water District No. 2
(District No; 2), adjudging plaintiff to be the holder of the
exclusive right to furnish water to an area of land known as Eden
South, annexed by the City of Glenpool in July of 1983. Defendant

District No. 2 counterclaimed for essentially the same relief and




for an injunction. Following a bench trial, the Court denied both
parties' request for declaratory relief,

On appeal, the United States Court of Appeals for the Tenth
Circuit reversed in part (concluding that District No. 2 did have
an exclusive right) and remanded for further proceedings. Glenpool

Utility Serv. v. Water Dist. No. 2, 861 F.2d 1211 (10th cCir. 1988),

cert. denied,109 S.Ct. 2068 (1989). The plaintiff has submitted a
proposed journal entry of judgment which simply declares that
District No. 2 has the right to provide water service and that
plaintiff shall not intrude upon the furnishing of water services
to the area. District No. 2 has filed a motion for further relief
pursuant to 28 U.S.C. §2202.

The Court held a hearing on August 16, 1989 and requested the
parties to attempt a voluntary settlement. The parties have failed
to reach agreement. Accordingly, the Court now enters its Order.

Initially, District No. 2 asks the Court to impose a
constructive trust on the water lines constructed by Jody Sweetin,
arguing that if it had been the water provider for Eden South, as
it should have been, the lines would now belong to District No. 2
rather than to Glenpool. The Tenth Circuit Court of Appeals has
recently articulated the following principles:

A constructive trust is an equitable remedy that is imposed for the recovery of wrongfully-

held property,

The Supreme Court of Oklahoma has explained the conditions for imposing a constructive

trust as follows:

The primary reason for imposing a constructive trust is to avoid unjust
enrichment. It is imposed against one who by fraud, actual or

constructive, by [duress] or abuse of confidence, by commission of
wrong, or by any form of unconscionable conduct, artifice, concealment,

2




or questionable means, or who in any way against equity and good
conscience, either [has} obtained or holds the legal right to property
which he ought not, in equity and good conscience, hold and enjoy."

Mere "unfairness* in allowing the holder of the property to retain the property is not
sufficient to justify imposition of a constructive trust. There must alsc be ‘*active
wrongdoing® by the person holding the property. The evidence of wrongdoing *must be
clear, unequivocal, and decisive beyond a reasonable doubt . . .. A mere preponderance
of the evidence is not sufficient to establish a constructive trust but it must be established
by evidence which is clear, definite, unequivocable and satisfactory, or such as to leave
but one conclusion, or as to leave no reasonable doubt as to the existence of the trust."

In re Seneca Qil Co., 906 F.2d 1445, 1450 (10th
Cir. 1990) (citations omitted).

The Court has concluded that District No. 2 has failed to meet
its burden of proof. The only evidence before the Court is not of
"wrongdoing" by Glenpool, but rather a bona fide dispute about
exclusivity. Glenpool should not be penalized by the imposition of
a constructive trust merely for its attempt to assert through
litigation its perceived right.

Second, District No. 2 requests an award of damages, arguing
that if it had been serving Eden South, it would have realized
profits from the sale of water and water taps. Glenpool responds
that District No. 2 is a "non-profit organization" and that any
profits from the seven to eight residences would be de minimus. 1In
that District No. 2 has made no showing of profits, the request is
denied.

Finally, District No. 2 seeks an award of attorney fees under

28 U.S.C. §2202. In Security Ins. Co. v. White, 236 F.2d 215 (10th

Cir. 1956) the court stated that the statute permitted a
discretionary award of attorney fees. However, that case has been
interpreted to be limited to an insurer-insured situation and the

insurer's failure to comply with its duty to defend under the




policy. See Mercantile Nat. Bank v. Bradford Tr. Co., 850 F.2d

215, 218-19 n.9 (5th Cir. 1988). 'This Court finds White
inapplicable, and even if it were applicable, in view of the
Court's other rulings, the Court would deny fees,.

It is the Order of the Court that the motion of defendant
Creek County Rural Water District No. 2 for further relief pursuant
to 28 U.S5.C. §2202 is hereby denied.

It is the further Order of the Court that the parties are
hereby granted fifteen days from the date of this Order to submit
proposed Judgments, which should reflect the mandate of the Tenth
Circuit, and the fact that the water lines remain plaintiff's

property.

IT IS SO ORDERED this %, ""—é-'— day of January, 1991.

H. DALE COOK
Chief Judge, U. S. District Court
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STEVEN SMITH,
Plaintiff,
VS.

Civil Action No. 91-C-008-E
AMERICAN NATIONAL RED CROSS,

their agents, servants, and employees, F I D E D
and THE RED CROSS CLUB OF TULSA,
OKLAHOMA, JOHN DOE, SAMUEL DOE, JAN 3 n {001

and WILLIAM DOE, Directors and Officers
of THE RED CROSS CLUB OF TULSA,

Jack C. Silver, Clerk
OKLAHOMA,

U.S. DISTRICT COURT

vvvvvv\——vv\—-\—’v\——vv

Defendants.

ORDER
NOW on this _ﬁ_/ﬁ{jay of January, 1991, the Cour, after being duly advised in

the premises, finds that American National Red Cross’s Application to Transfer should
be granted.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that the instant
action is immediately transferred to the United States District Court in and for the

Eastern District of Okiahoma.

7 District Judge
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FILED
IN THE UNITED STATES DISTRICT COURT o
FOR THE NORTHERN DISTRICT OF OKLAHOMA  JAM ¢ 139]

LINDA SUE EDWARDS and ) Jack C. Silver, Clerk
MARY ANN EDWARDS, ) 1).8. NISTD' ~ Ay 1T
)
Plaintiffs, )
)
v. ) No. 90-C-0063-B
)
ASSOCIATED WHOLESALE GROCERS, INC., )
a Missouri carporation, and )
DELBERT LEE HASLER, )
)
Defendants. )

ORDER OF DISMISSAL WITH PREJUDICE
,--(w
NOW ON this _ 70 day of _(Qugyf - 1091, it appearing to the Court that this
matter has been compramised : settled, this case is herewith dismissed with

prejudice to the refiling of a future action.

United States District Judge |

20-197/PTB/dlb




FILED

UNITED STATES DISTRICT COURT FOR THE a
NORTHERN DISTRICT OF OKLAHOMA JAN 30 1997 @

UNITED STATES OF AMERICA,
Plaintiff,
V8.

JAMES B. LOGAN and
BETTY E. LOGAN,

Defendants.

S Nt Nt pe St k' vt et gt et

Jack C. Silver, Clerk
118 DISTR ™™ O IRT

CIVIL ACTION NO. 90-C-415-B ,/

ORDER %(/

This matter comes before the Court this Z ~day of

Yt , 1991,

It appearing that defendant has

complied with the Internal Revenue Service Summonses, it is

ORDERED that this case be administratively closed.

8 Attérney,”

_ 4

PETER BERNHARDT, OBA #741
Assistant United States Attorney
3600 U.S. Courthouse

Tulsa, Oklahoma 74103

{918) 581-7463

APPROVED AS TO FORM AND CONTENT:

//
p
_/__f"'/%/‘ z M:‘Zﬂ,/%'wfg
THOMAS R. BRETT

United States District Judge



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMAY T, E D

JREE 30 1391 @?7

Jack C. Silver, Clerk
1S MRTr T AOLIRT

Case No. 90-C-609-B /

GLENN SUPPLY CO., INC,, an
Oklahoma corporation,

Plaintiff,
VS.

DELMAR NIGHTENGALE, NKS OIL,
INC., and UNIVERSAL RESOURCES
CORP,,

S Nt et St gt St e e et gt g

Defendants.

ORDER OF DISMISSAL

Upon consideration of the Motion of Plaintiff for Voluntary Dismissal of this case
without prejudice, the Court finds that the Motion should be granted.

IT IS THEREFORE ORDERED, that this case be and hereby is dismissed, without
prejudice, with all parties to pay their own costs and expenses.

L
DATED this 2x> -day of Q,f- i , 1991,

7 M@MW

Thomas R. Brett
United States District Judge
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IN THE UNITED STATES DISTRICT COURT FOR
THE NORTHERN DISTRICT OF OKLAHOMA

Jad
DRILLING EQUIPMENT SUPPLY, INC.
Plaintiff,
vEs.

Case No. 90-C-631-B //

MOBILE EQUIPMENT SERVICE, INC.:;
and DANTE L. DECECCO,

R e i L S g N S S

Defendant.

ENTRY OF JUDGMENT

On this fﬁz;éééay of 335214//{ , 1991, this
matter came before the court upég/the Stipulation of Judgment
filed by the Plaintiff, Drilling Equipment Supply, Inc., and
Defendants, Mobile Equipment Supply, Inc. and Dante L. Dececco.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that judg-
ment against Defendants in the amount of $94,326.73 shall be

entered in favor of Plainti;f.

4
ORDERED this =+’ _ day of ,)L>t4 - , 1991.

//) -
By 7

C. Silver, Clerk
S STR e ARt

JUDGE OF THE DISTRICT COURT




UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

FILED

UNITED STATES OF AMERICA,

Plaintiff, JAN 3 a jocs

vSs.

Jack C. Silver, Clerk

)

)

)

)

)
WALTER O. HOOVER, III; LISA M. ) U.S. DISTRICT COURT

HOOVER; COUNTY TREASURER, )

Creek County, Oklahoma; and )

BOARD OF COUNTY COMMISSIONERS, )

Creek County, Oklahoma, )

)

)

Defendants. CIVIL ACTION NO. 90-C-833-E
JUDGMENT OF FORECLOSURE
This matter comes on for consideration this :jézzjday

of (Janu/' + 1930. The Plaintiff appears by Tony M.

Graham, United States Attorney for the Northern District of
Oklahoma, through Kathleen Bliss Adams, Assistant United States
Attorney; the Defendants, County Treasurer, Creek County,
Oklahoma, and Board of County Commissioners, Creek County,
Oklahoma, appear by Wesley R. Thompson, Assistant District
Attorney, Creek County, Oklahoma; and the Defendants, Walter O.
Hoover, III, and Lisa M. Hoover, appear not, but make default.
The Court, being fully advised and having examined the
court file, finds that the Defendant, Walter O. Hoover, 1II,
acknowledged receipt of Summons and Complaint on October 6, 1990;
that the Defendant, Lisa M. Hoover, acknowledged receipt of
Summons and Complaint on Cctober 6, 1990; that Defendant, County
Treasurer, Creek County, Oklahoma, acknowledged receipt of
Summons and Complaint on October 1, 1990; and that Defendant,

Board of County Commissioners, Creek County, Oklahoma,




acknowledged receipt of Summons and Complaint on September 27,
1990.

It appears that the Defendants, County Treasurer, Creek
County, Oklahoma, and Board of County Commissioners, Creek
County, Oklahoma, filed their Answer on Qctober 2, 1990; and that
the Defendants, Walter O. Hoover, III, and Lisa M. Hoover, have
failed to answer and their default has therefore been entered by
the Clerk of this Court.

The Court further finds that this is a suit based upon
a certain mortgage note and for foreclosure of a mortgage
securing said mortgage note upon the following described real
property located in Creek County, Oklahoma, within the Northern
Judicial District of Oklahoma:

The South Half (5/2) of Lots Nine (9), Ten

(10), Eleven (11), and Twelve (12), in Block

Twelve (12), in WHEELER'’S FIRST ADDITION to

Drumright, in Creek County, State of

Oklahoma, according to the recorded plat

thereof,

"Subject, however, to all valid outstanding easements,

rights-of way, mineral leases, mineral

reservations and mineral conveyances of

record."

The Court further finds that on October 22, 1985, the
Defendants, Walter O. Hoover, III, and Lisa M. Hoover, executed
and delivered to the United States of America, acting through the
Farmers Home Administration, their mortgage note in the amount of
$42,000.00, payable in monthly installments, with interest
thereon at the rate of 10.625 percent (10.625%) per annum.

The Court further finds that as security for the

payment of the above-described note, the Defendants, Walter O.

-2~




Hoover, III, and Lisa M. Hoover, executed and delivered to the
United States of America, acting through the Farmers Home
Administration, a mortgage dated October 22, 1985, covering the
above-described property. Said mortgage was recorded on

October 23, 1985, in Book 195, Page 1792, in the records of Creek
County, Oklahoma.

The Court further finds that on October 22, 1985, the
Defendants, Walter 0. Hoover, III, and Lisa M. Hoover, executed
and delivered to the United States of America, acting through the
Farmers Home Administration, an Interest Credit Agreement
pursuant to which the interest rate on the above-described note
and mortgage was reduced.

The Court further finds that on August 6, 1986, the
Defendants, Walter 0. Hoover, 1I1I, and Lisa M. Hoover, executed
and delivered to the United States of America, acting through the
Farmers Home Administration, an Interest Credit Agreement
pursuant to which the interest rate on the above-described note
and mortgage was reduced.

The Court further finds that on August 13, 1987, the
Defendants, Walter 0. Hoover, III, and Lisa M. Hoover, executed
and delivered to the United States of America, acting through the
Farmers Home Administration, an Interest Credit Agreement
pursuant to which the interest rate on the above-described note
and mortgage was reduced.

The Court further finds that on August 25, 1988, the
Defendants, Walter 0. Hoover, I1I, and Lisa M. Hoover, executed

and delivered to the United States of America, acting through the

~3-




Farmers Home Administration, an Interest Credit Agreement
pursuant to which the interest rate on the above-~described note
and mortgage was reduced.

The Court further finds that the Defendants, Walter O.
Hoover, III, and Lisa M. Hoover, made default under the terms of
the aforesaid note and mortgage by reason of their failure to
make the monthly installments due thereon, which default has
continued, and that by reason thereof the Defendants, Walter O.
Hoover, III, and Lisa M. Hoover, are indebted to the Plaintiff in
the principal sum of $40,109.47, plus accrued interest in the
amount of $2,739.40 as of April 16, 1990, plus interest accruing
thereafter at the rate of 10.625 percent per annum or $11.6757
per day until judgment, plus interest thereafter at the legal
rate until fully paid, and the further sum due and owing under
the interest credit agreements of $8,062.96, plus interest on
that sum at the legal rate from judgment until paid, and the
costs of this action in the amount of $28.00 ($20.00 docket fees,
$8.00 fee for recording Notice of Lis Pendens).

The Court further finds that the Defendants, County
Treasurer and Board of County Commissioners, Creek County,
Oklahoma, claim no right, title or interest in the subject real
property.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the
Plaintiff have and recover judgment against the Defendants,
Walter Q. Hoover, III, and Lisa M. Hoover, in the principal sum
of $40,109.47, plus accrued interest in the amount of $2,739.40

as of April 16, 1990, plus interest accruing thereafter at the

-q-




rate of 10.625 percent per annum or $11.6757 per day until
Judgment, plus interest thereafter at the current legal rate of
& L2 percent per annum until fully paid, and the further sum
due and owing ounder the interest credit agreements of $8,062.96,
plus interest on that sum at the legal rate from judgment until
paid, plus the costs of this action in the amount of $28.00
($20.00 docket fees, $8.00 fee for recording Notice of
Lis Pendens), plus any additional sums advanced or to be advanced
or expended during this foreclosure action by Plaintiff for
taxes, insurance, abstracting, or sums for the preservation of
the subject property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendants, County Treasurer and Board of County Commissioneré,
Creek County, Oklahoma, have no right, title, or interest in the
subject real property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that upon
the failure of said Defendants, Walter O. Hoover, III and Lisa M.
Hoover, to satisfy the money judgment of the Plaintiff herein, an
Order of Sale shall be issued to the United States Marshal for
the Northern District of Oklahoma, commanding him to advertise
and sell with appraisement the real property involved herein and
apply the proceeds of the sale as follows:

First:

In payment of the costs of this action

accrued and accruing incurred by the

Plaintiff, including the costs of sale of

said real property;




Second:

In payment of the judgment rendered herein

in favor of the Plaintiff;

The surplus from said sale, if any, shall be deposited with the
Clerk of the Court to await further Order of the Court.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that from
and after the sale of the above-described real property, under
and by virtue of this judgment and decree, all of the Defendants
and all persons claiming under them since the filing of the
Complaint, be and they are forever barred and foreclosed of any
right, title, interest or claim in or to the subject real

property or any part thereof. S/ JAmTS 0. FLLSON

UNITED STATES DISTRICT JUDGE

APPROVED:

TONY M. GRAHAM
United States Attorney

N BLISS ADAMS, OBA #13625
Assistant United States Attorney

3600 U.S. Courthouse
Tulsa, Oklahoma 74103
(918) 581-7463
/‘-%

WESLEY R. THOMPSON,.OBA #8993
Assistant District Attorney
Attorney for Defendants,

County Treasurer and

Board of County Commissioners,

Creek County, Oklahoma

Judgment of Foreclosure
Civil Action No. 90-C-833-F
KBA/esr
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UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

VERDA BERGMAN,

Plaintiff,

W.H. BERGMAN and BETTY JANE
BERGMAN, Husband and Wife;
UNITED STATES OF AMERICA,

ex rel., FARMERS HOME
ADMINISTRATION, UNITED STATES
DEPARTMENT OF AGRICULTURE,

EILED

JAN 5 ¢ (001
Defendants,

d
" U.S. DISTRICT COURT
UNITED STATES OF AMERICA on
behalf of the Farmers Home
Administration,

Third-Party Plaintiff,
vs.

COUNTY TREASURER, Mayes County,

Oklahoma; and BOARD OF COUNTY

COMMISSIONERS, Mayes County,

Oklahoma, Civil Action No. 90-C-761-F
' Case No. C-90-357

Third~Party Defendants. ) Mayes County District Court

)
)
)
)
)
)
)
)
)
)
)
)
)
)
; Jack C. Sitver, Clerk
)
)
)
)
)
)
)
)
)
)
)
)
)

JUDGMENT QF FORECLOSURE

This matter comes on for consideration this@@sz day

of ALA@' + 1990. The Third-Party Plaintiff appears by

Tony M. Graham, United States Attorney for the Northern District
of Oklahoma, through Phil Pinnell, Assistant United States
Attorney; the Plaintiff, Verda Bergman, appears by her attorney,
Jerrold R. Dennis; the Defendants, W.H. Bergman and Betty Jane
Bergman, appear by their attorney, Phyllis A. DeWitt; and the
Third-Party Defendants, County Treasurer, Mayes County, Oklahoma,

and Board of County Commissioners, Mayes County, Oklahoma, appear




by Barry A. Farbro, Assistant District Attorney, Mayes County,
Oklahoma.

The Court, being fully advised and having examined the
court file, finds that the Plaintiff, Verda Bergman, acknowledged
réceipt of Summons and Third-Party Complaint on September 11,
1990; that the Defendant, W.H. Bergman, acknowledged receipt of
Summons and Third-Party Complaint on September 27, 1990; that the
Defendant, Betty Jane Bergman, acknowledged receipt of Summons
and Third-Party Complaint on September 27, 1990; that Third-
Party Defendant, County Treasurer, Mayes County, Oklahoma,
acknowledged receipt of Summons and Third-Party Complaint on
Septmeber 19, 1990; and that Third-Party Defendant, Board of
County Commissioners, Mayes County, Oklahoma, acknowledged
receipt of Summons and Third-Party Complaint on September 11,
1990.

It appears that the Plaintiff, Verda Bergman, filed her
Answer on September 13, 1990; that the Defendants, W.H. Bergman
adn Betty Jane Bergman, filed their Answer on October 12, 1990;
and that the Third-Party Defendants, County Treasurer, Mayes
County, Oklahoma, and Board of County Commissioners, Mayes
County, Oklahoma, filed their Answer and Cross-Petition on
September 18, 1990.

The Court further finds that the Plaintiff’s Petition
in Foreclosure was initially filed in the District Court for

Mayes County, State of QOklahoma, on August 15, 1990, Case




No. C-80-357, and was effectively removed to this Court on the
4th day of September, 1990.

The Court further finds that the Defendant, W.H.
Bergman and William H. Bergman are one and the same person.

The Court further finds that this is a suit based upon
a certain mortgage note and for foreclosure of a mortgage
securing said mortgage note upon the following described real
property located in Mayes County, Oklahoma, within the Northern
Judicial District of Oklahoma:

The Southwest Quarter of the Southeast

Quarter of the Northeast Quarter and the

South Half of the Southwest Quarter of the

Northeast Quarter and the West Half of the

Southeast Quarter and the Southwest Quarter

of Section Twenty-one (21), Township Twenty-

two (22) North, Range Twenty (20) East of the

Indian Base and Meridian.

The Court further finds that on or about the 23rd day
of June, 1977, the Defendants, W. H. Bergman and Betty Jane
Bergman, executed and delivered to the Plaintiff, Verda Bergman,
a certain promissory note for the principal sum of $97,000.00,
with interest thereon at the rate of 6% per annum until maturity,
and at the rate of 10% per annum after maturity, with principal
and interest payable in equal yearly payments of $3,000.00,
beginning July 1, 1978, and continuing on the 1lst day of July for
each year thereafter, with the balance due in full on or before
July 1, 1987.

The Court further finds that as security for the above-

mentioned promissory note, the Defendants, W.H. Bergman and Betty




Jane Bergman, made, executed and delivered to Plaintiff a real
estate mortgage covering the above-described property. Said
mortgage was recorded in Book 539 at Page 83 in the office of the
County Clerk in Mayes County, Oklahoma, on June 24, 1977, after
the required mortgage tax was paid.

The Court further finds that on July 21, 1981, the
Defendants, William H. Bergman and Betty J. Bergman, executed and
delivered to the United States of America, acting on behalf of
Farmers Home Administration, a promissory note in the amount of
$72,000.00, payable in yearly installments, with interest thereon
at the rate of 13.25 percent (13.25%) per annum.

The Court further finds that on July 21, 1981, the
Defendants, William H. Bergman and Betty J. Bergman, executed and
delivered to the United States of America, acting on behalf of
Farmers Home Administration, a promissory note in the amount of
$49,260.00, payable in yearly installments, with interest thereon
at the rate of 5 percent (5%) per annum.

The Court further finds that as security for the
payment of the above-described notes, the Defendants, William H.
Bergman and Betty J. Bergman, executed and delivered to the
United States of America, acting on behalf of Farmers Home
Administration, a second mortgage dated July 21, 1981, covering
the above-described property. Said mortgage was recorded on
July 21, 1981, in Book 591, Page 146, in the records of Mayes

County, Oklahoma.




The Court further finds that on February 18, 1983, the
Defendants, William H. Bergman and Betty J. Bergman, executed and
delivered to the United States of America, acting on behalf of
Farmers Home Administration, a reamortization promissory note in
the amount of $82,760.13, payable in yearly installments, with
interest thereon at the rate of 13 percent (13%) per annum.

The Court further finds that on April 8, 1983, the
Defendants, William H. Bergman and Betty J. Bergman, executed and
delivered to the United States of America, acting on behalf of
Farmers Home Administration, a reamortization promissory note in
the amount of $52,369.32, payable in yearly installments, with
interest thereon at the rate of 5 percent (5%) per annum.

The Court further finds that as security for the
payment of the above-described notes, the Defendants, William H.
Bergman and Betty J. Bergman, executed and delivered to the
United States of America, acting on behalf of Farmers Home
Administration, a second mortgage dated May 25, 1983, covering
the above-described property. Said mortgage was recorded on
May 25, 1983, in Book 611, Page 577, in the records of Mayes
County, Oklahoma. A "corrected" second mortgage was recorded on
May 25, 1983 in Book 635 at Page 749 in the records of Mayes
County, Oklahoma.

The Court further finds that on November 6, 1984, the
Defendants, William H. Bergman and Betty J. Bergman, executed and

delivered to the United States of America, acting on behalf of




Farmers Home Administration, a promissory note in the amount of
$31,180.00, payable in yearly installments, with interest thereon
at the rate of 5 percent (5%) per annum.

The Court further finds that as security for the
prayment of all of the above-described notes, the‘Defendants,
William H. Bergman and Betty J. Bergman, executed and delivered
to the United States of America, acting on behalf of Farmers Home
Administration, a mortgage dated November 6, 1984, covering the
above-described property. Said mortgage was recorded on
November 7, 1984, in Book 635, Page 753, in the records of Mayes
County, Oklahoma.

The Court further finds that the Defendants, William H.
Bergman and Betty J. Bergman, made default under the terms of the
aforesaid notes and mortgages by reason of their failure to make
the monthly installments due thereon, which default has
continued, and that by reason thereoﬁ the Defendants, William H.
Bergman and Betty J. Bergman, are indebted to the Third-Party
Plaintiff in the principal sum of $161,529.95, plus accrued
interest in the amount of $79,989.09 as of January 2, 1990, plus
interest accruing thereafter at $40.2939 per day until judgment,
plus interest thereafter at the legal rate until fully paid, and
the costs of this action in the amount of $30.00 ($20.00 docket
fees, $10.00 fee for recording Notice of Lis Pendens).

The Court further finds that the Plaintiff, Verda

Bergman, has a lien on the property which is the subject matter




of this action by virtue of a promissory note and first mortgage
made, executed and delivered by W.H. Bergman and Betty Jane
Bergman, and filed of record in the office of the County Clerk in
Mayes County, Oklahoma, on June 24, 1977 in Book 539 at Page 83,
which is a prior and superior mortgage lien than the mortgage
lien of the Farmers Home Administration.

The Court further finds that the Third-Party
Defendants, County Treasurer and Board of County Commissioners,
Mayes County, Oklahoma, claim no right, title or interest in the
subject real property.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the
Plaintiff, verda Bergman, have and recover judgment in rem and in
personam against the Defendants, william H. Bergman and Betty J.
Bergman, in the principal sum of $79,000.00, plus interest
accrued thereon through January 1, 1990 of $40,541.68, and
interest accruing thereafter at the rate of 10% per annum, plus
attorney fees in the amount of $4,000.00, plus $110.00 in court
costs. Plaintiff is entitled to the foreclosure of the mortgage
on said premises to satisfy said indebtedness.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Third-Party Plaintiff have and recover judgment in rem and
in personam against the Defendants, William H.