NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA, 1
}

Plaintiff,

Civil Action No. 90-C-664-E

EILED

DEC 1 4 1600

v.
BILL D. SHELTON

Defendant.

: chk C. SHVGV, Cierk
U.S. DISTRICT COURT

This matter comes on £@f consideration this _#¥L day of

ZQLL// , 1990, the Plain £ appearing by Tony M. Graham,

United States Attorney for the Northern District of Oklahoma,

through Kathleen Bliss Adams, Assigtant United States Attorney, and

the Defendant, Bill D. Shelton, &ppearing not.

The Court being fully 'mdvised and having examined the

ﬁill D. Shelton, was served with

court file finds that Defendant,
Summons and Complaint on August 7; 1990. The time within which the

Defendant could have answered;iér_ otherwise moved as to the

Complaint has expired and has no en extended. The Defendant has

not answered or otherwise moved, ‘and default has been entered by
the Clerk of this Court. Plainhgff is entitled to Judgment as a

matter of law.

IT IS THEREFORE ORDEﬁﬁ , ADJUDGED, and DECREED that the

Plaintiff have and recover judgm;-t"against the Defendant, Bill D.

Shelton, for the principal ami ”t{'of $27,332.93, plus accrued
interest of $2,908.58 as of May 31, 1990, plus interest thereafter

at the rate of 4 percent per anﬁ@m until judgment, plus interest



thereafter at the current legal rate of /¢l percent per annum

until paid, plus costs of this aﬁtion.

' United States District Judge

Submitted By:

A

YATHLEEN BLISS ADAMS

Assistant United States Attornay
333 West 4th Street

Tulsa, Oklahoma 74103
(918)581-7463




IN THE UNITED SPATES DISTRICT COURT = : - |
FOR THE NORTHERN.DISTRICT OF OKLAHOMA * ‘'* '~

<2

ne -
BILL A. GREENE, beC 1L 290

J.'-'\C.V SRR T CLTR
e Lt UL

US.Disy it COURT
No. 90-C-095-B

Plaintiff,
vs.

AMFAC DISTRIBUTION CORPORATION; -
d/b/a AMFAC SUPPLY COMPANY, a '
california Corporation, and |
IRON-OAK SUPPLY CORPORATION, & -
california corporation, s

At Nt St et et Vgt St S St Wt Sl St et

Defendant.

SAT, WITH PREJUDICE

and the Defendants, Amfac
Distribution Corporation d/ﬁfﬁ?hmfac Supply Company, and Iron-Oak
Supply Corporation, hereby ”Eiie this stipulation of Dismissal
with Prejudice pursuant to Rﬂih 41(a) (1) (ii) of the Federal Rules

of Civil Procedure, with e

party to bear its own costs and

attorneys fees incurred in tﬁiﬁ matter.

Terrel B. DoRemus
100 Center Plaza, Suite D
Tulsa, OK 74119

(918) 585-1993

ATTORNEY FOR THE PLAINTIFF,
BILL A. GREENE

J. Ronald Petrikin(/
Richard D. Koljack, Jr.
GABLE & GOTWALS

2000 4th National Bank Bldg.

Tulsa, OK 74119-5447
(918) 582-9201

ATTORNEYS FOR DEFENDANT,
IRON-OAK SUPPLY CORPORATION



DOERNER, STUART, SAUNDERS,
DANIEL & ANDERSON

- Lyny/ P. Mattsaow

John J. Carwile

1000 Atlas Life Building
Tulsa, Oklahcma 74103
(918) 582-1211

" . ATTORNEYS FOR DEFENDANT, AMFAC
DISTRIBUTION CORFPORATION




'd -~
ONITED STATES DISTRICT COURT
NORTHERN TRICT OF OKLEHOMA
X'S OFFICE
JACK C. ILVER - IB18) SE1.778€
C:.Efn UNITED * T8 COURT HOUSE

{FTS: T3L-T78BCE

TULSA. OKLAHOMA 74103

December 14, 1990
TO: Counsel/Parties of Recoré :

RE: Case £ 90-C-667-C Pearson Electric vs. United States(x

This 1s to advise vou that Chief

ge'H. Dale Cook entered the following
Minute Order this date in the abo

case:

This case is hereby tra
of Cklahoma per reque
1990 status and schedu

ferred to the Eastern District

£ the parties at the November 11,
g conference.

Very truly yours,

JACK C. SILVEER, CLERK

il

Depu=¢{ Clerk

U‘




'ES DISTRICT COURT
8TRICT OF OKLAHOMA

FOR THE NORTHERN !
GEIR BJORNSON and DORSIE BJORNSON,
Plaintiffs,

vs. Case No. 90-C-370-E

WAYNE W. THOMAS, SR. d/b/a CLUB
ST. THOMAS, -

Defendant.

P e e e e

QRDER

, 19390, there

Entry of Judgment ("Joint App
Plaintiffs, Geir Bjornson an
Wayne W. Thomas, Sr. Upon con deration of the Joint Application,
the Court finds that the reque
Application should be granted,
in favor of the Plaintiffs an gainst Defendant in the amount of
$68,200.00, with pre-judgment interest from April 24, 1988 at the

rate of $11.21 per day until judigment, attorneys fees in the sum of

$4,500.00, plus court costs & »s8t judgment interest thereon as
provided by law.

IT IS THEREFORE ORDERED 'ﬁhe request for entry of judgment
filed by the Plaintiffs and b dant is granted. Judgment shall
be entered in favor of the ! ntiffs, Geir Bjornson and Dorsie
Bjornson, and against Defenda Wayne W. Thomas, Sr. in the amount
of $68,200.00, with pre~jud§m_*tfinterest from April 24, 1988 at

the rate of $11.21 per day u {1 judgment, attorneys fees in the




sum of $4,500.00, plus courtﬂ@dsts and post judgment interest

thereon as provided by law.

S/ JAMES O. ELLISON

'i mes O, Ellison
United states District Judge

APPROVED:

MOYERS, MARTIN, SANTEE,
IMEL & TETRICK

.

Patrick O'Connor, UBA #6743
320 South Boston, Suite 920
Tulsa, Oklahoma 74103

(918) 582-5281

ATTORNEYS FOR PLAINTIFFS, .
GEIR BJORNSON AND DORSIE BJORNSON

JONES, GIVENS, GOTCHER & BOGAN

o S

Randall J. Snapp IV

3800 First National Tower
15 East Fifth Street
Tulsa, Oklahoma 74103
(218) 581-8200

ATTORNEY FOR DEFENDANT
WAYNE W. THOMAS, SR.




FILED
DISTRICT COURT
STRICT OF OKLAHOMA i , s (001

IN THE UNITED

TIM RIGSBY,
Jack C. Silver, Clerk
Plaintiff, U.S. DISTRICT COURT
v. Case No. 90-C-0106—-E

THOMAS P. BURKE,

Defendant.

wvwwuuuuu

ORDER OF DISMISSAL

Pursuant to the Joint S lation of Dismissal filed by the

parties on December 5, 1990, " "Court orders the captioned case
dismissed with prejudice, each party to ©bear their
respective costs and attorne

Dated: December _/4, 1990.

&7 JAMES 6. £l {18

--James 0. Ellison,
. 'United States Judge

cCc: Terrel DoRemus
David L. Fist
Thomas P. Burke, pro se




IN THE UNITED 3 ATES DISTRICT COURT
FOR THE NORTHERE=DISTRICT OF OKLAHOMA

J. A. JOHNSON-BARRY,
Plaintiff,

vsS. No. 90-C-0017-E
UNITED STATES CELLULAR TELEPHONE
COMPANY OF GREATER TULSA,

UNITED STATES CELLULAR CORP-
ORATION, TELEPHONE AND DATA
SYSTEMS, INC., CHARLES LEVINE,
AND DOES I - X,

FILED

DEC 1 4 jeon

Nt Vet et St VYol St Vot il Nl Nt Vs S

Defendants. Jack C. Silver, Clerk

U.S. DISTRICT COURT

WITH PREJUDIC

This matter comes beforé the Court on the Joint Stipulation

of Dismissal with Prejudicé of the parties. The parties

represent to the Court thatf ey have entered into an agreement
for an order of dismissal =£h this matter with no finding of
liability on the part of Defdﬁhants.

IT IS THEREFORE ORDEREE that this matter is dismissed with

prejudice with no finding oi‘.‘ employment discrimination on the

part of Defendants. Each pé gshall bear its own attorney fees

and costs.

) JAMES ©- T

James O. Ellison,
United States District Judge




. ' FILED

IN THE UNITED Wmns DISTRICT COURT
FOR THE NORTHERHE"DIS‘I‘RICT oF okLagomMA DEC 141990

Jack C. Silver, Clerk

RAYMOND A. DROZ, U.S. DISTRICT COURT

Plaintiff,
vs. Case No. 89-C-635-E

AMERICAN GENERAL LIFE &
ACCIDENT INSURANCE COMPANY,

)
)
)
)
)
)
)
)
)
)

Defendant.

ORDER DISMISSING M WITHOUT PREJUDICE

ON THIS gz’_”‘ day

dismisses the Counterclaim asgserted herein by Defendant American

r 1990, the Court hereby

General Life and Accident Insurance Company without prejudice.

TATES DISTRICT JUDGE



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN -DISTRICT CF OKLAHOMA

RUSS SERVISS,

FILED

Dec 1 3 1Ten

Plaintiff,

TRUCK CENTER OF TULSA, INC.,

an Oklahoma Corporation, Jack C. Silver, Clerk

U.S. DISTRICT COURT

Defendant and Third
Party Plaintiff,

509
-Vs- Case No. 89-C-599-FE

CATERPILLAR, INC.,
a Delaware Corporation,

Third Party

et S Wl T St Vet Wt il Vel Vel Vs M Nantsl Vsl e Vs Vgl g oagest”

Defendant.
ORDER OF D;ﬁﬁ:ﬁﬁah WITH PREJUDICE

Upon application of the ﬁarties, and for good cause shown,
the Court finds that the abtve sfyled and numbered cause of
action should be dismissed with prejudice to refiling in the
future. |

124

IT IS SO ORDERED this day of November, 1990.

ﬁﬁﬂES O. ELLISON
wﬂﬂITED STATES DISTRICT JUDGE



-E's DISTRICT COURT FOR FIE«ED

e

IN THE UNITED 81

THE NORTHERN;aisTRICT OF OKLAHOMA

JAMES EUGENE ADAMS, ) ;;
’ ~~t.
Plaintiff, ; U-E-C\DES.T}\;:{!VC‘"' Clerk
) 'CT coyor
vS. ) No. 89-C-1058 -0 N
GULF INSURANCE COMPANY, _')
a foreign corporation, )
2)
Defendant. )
COMES NOW the James Eugene Adams, and

hereby dismisses the abové “entitled and numbered cause with
prejudice to future filing d% all claims. In support, Plaintiff
would show the Court that tﬁﬁs matter has been fully compromised

and settled.

e At

"ﬁf James E. Adams
Plaintiff

om C. Lane, OBf B12746 ‘#‘(
7 E. Taft/P. Box 1404

Apulpa, OK 74067-1404
918-224-5357

Attorney for Plaintiff
James E. Adams




IN THE UNITED STATES DISTRICT CCURT
FOR THE NORTHERN DISTRICT OF OKLLEOMA

STEVEN SEIRCK,
Plaintiff,

Case No. 90-C- 10847@5

<f//b GZIQJ € i)
\\-Hh_

FITLED
DEC y 31090 L7

Jack C. Silver, Clerk
U.S. DISTRICT COURT

VS.

}

)

}

)
)
SOONER FEDERAIL SAVINGS AND }
LOAN ASSOCIATION; SOONER )
FEDERAL SAVINGS ASSOCIATION; }
FIRST HOME SERVICE -3
CORPORATION; RESOLUTION TRUST )
CORPORATION, in its capacity '}
as conservator for Soocner )
Federal Savings Association, )
)

)

)

)

)

)

)

)

)

}

)

)

)

Defendants,
AND

BROKEN ARROW PLUMBING, INC.;
VANGUARD PLASTICS, INC.;
ADMIRAL MARINE COMPANY;
PLAST-A-MATIC CORP.; ZND
CELANESE CORPORATION,

Trird-Party
Defendants.

DTSMISS TH PREJUDICE

COMES NOW the plaintiff,asteVen Shirck and hereby dismisses

the above-referenced cause wi prejudice. Each party shall bear

their own costs and attorney £hes.

.EEICKARD MITLER & GRAY

. /" /./" ) ‘—ﬁ—-t s
.J"'_‘--.. 7‘___" CECE / i
‘RANDALL S. PICKARD, OBR #10437
4870 S Lewis, Suite 200
“Fulsa, OK 74105

'\.\\




OF MATLING

. I, Randall S. Pickard, eprtify that on the T7=-" day of
/o diaeioy, 1990, I caused to mailed a true and correct copy of
the above-documents with postaqa prepaid to:

Eugene Robinson
P. O. Box 2619
Tulsa, OK 74101
Admiral Marine

Gregory D. Nellis

Thomas, Glass, Atklnﬁbn, Haskins, Nellis &
Boudreaux

525 8. Main, Suite 1500

Tulsa, OK 74103 .

Plast~-E-Matic Corporation

John K. Harlin

2622 East 21lst Streat, #11
Tulsa, OK 74114

Broken Arrow P‘umblngs

Randall Snapp
Jones, Givens, Gotch&r, Bogan &
Hilborne
3800 1lst National Tuw%r
TULSQ, OK 74103 :
Sooner Federal Savxngﬁ and Loan Association

Mary Quinn-Cooper :

2800 Fourth National- ﬁank Building
Tulsa, OK 74119 -

Celanese Corporation . -

John B. Stuart

Wagner, Stuart & Cannmn
302 South Boulder ’
Tulsa, OK 74119
Vanguard Plastics

Anthony P. Sutton
525 South Main, Suity 1400

Tulsa, OK 74103 o

Insurance Company of North America




FILED

IN THE UNITED STATES DISTRICT COURT  DEC 4 3 fe0n
FOR THE NORTHERN DISTRICT OF OKLAHOMA
Jock C Sllver Clerk
U.S. DISTRICT COURT
THRIFTY RENT-A-CAR SYSTEM, INﬁ.

an Oklahoma corporation, g
Plaintiff, %
vs. 3 Case No. 90-C-0139-E
LOGAN E. GREEN, o g
an individual, )
Defendant. %

Upon the Plaintiff’s Applicatioﬂ;’@r Attorney Fees, filed on October 3, 1990, and
there being no response or oppositidt:ii;:ﬁled within the time provided therefor by the
Defendant, and upon Plaintiff’s Applicatiﬁn for Entry of Award of Attorney’s Fees, filed on
December 4, 1990, the Court finds as fﬁlﬁws

1. Thrifty filed its Motion for Sutim ry Judgment on August 6, 1990, and the Court

granted Thrifty’s Motion and entered ﬂl 1 ' ary Judgment in Thrifty’s favor on September

18, 1990 in the principal amount of $lﬁ§:'494 61, plus interest through date of Judgment at

costs and attorneys fees to be dete [ upon application of Thrifty.

2. Thrifty filed its Bill of Costs 0!  October 3, 1990. On October 31, 1990, the Court

Clerk taxed Thrifty’s costs in the amount of $1,139.78.



3. Thrifty filed its Application for-ﬁ;tnrney Fees on October 3, 1990, seeking attorney
fees in the amount of $8,588.50 through-;ﬁate of judgment and $600.00 for preparation of

Thrifty’s verified bill of costs and its attgiey fee application, for a total fee of $9,188.50.

Defendant failed to respond or object to Tl ifty’s application and, pursuant to Local Rule
6(G) is deemed to have waived any objeéﬁfﬁns thereto. The Court hereby finds that Thrifty’s
Application for Attorney Fees should be,nnd hereby is, granted.

IT IS THEREFORE ORDEREID, ADJUDGED AND DECREED that final

judgment be entered in favor of Plaintiff Thrifty Rent-A-Car System, Inc. in the amount of

$185,494.61, plus interest through date ¢ ':'udgment in the total amount of $39,020.00, plus
interest on that total accruing from datﬁ;jj;bf judgment at the statutory rate of 7.28% until
paid, together with Thrifty’s costs in tlm amount of $1,139.78 and attorneys fees in the

amount of $9,188.50.

DATED THIS /2 “DAY OF

S/ JAMES O FlLISON

The Honorable James O. Ellison
UNITED STATES DISTRICT JUDGE




"—— T
IN THE unxmnn{ﬁ%nmas DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA
STEVEN SHIRCK,
Plaintiff, ,
- v//

vs. Case No. 90-C-1087€19

SOONRER FEDERAL SAVINGS AND
LOAN ASSOCIATION; SOONER

FEDERAL SAVINGS ASSOCIATION;'¢
FIRST HOME SERVICE '
CORPORATION; RESOLUTION TRUST .
CORPORATION, in its capacity =
as conservator for Sooner j
Federal Savings Association,

EILTED

DEC 1 31990

Jack C. Silver, Clerk
U.S. DISTRICT COURT

Defendants,
AND

BROKEN ARROW PLUMBING, INC.; -
VANGUARD PLASTICS, INC.; |
ADMIRAL MARINE COMPANY;
PLAST-A-MATIC CORP.; AND
CELANESE CORPORATION,

Third-Party
Defendants.

?J
)
)
=)
o3
)
)
)
)
g 5

COMES NOW the plaintiff, Steven Shirck and hereby dismisses

- prejudice. Each party shall bear

‘;;yLER &;;Z?Y ji(r4§§7
RDALL. S. PICKARD, OBA #10437

iﬁ@ﬂ70 S Lewis, Suite 200
' fulsa, OK 74105

the above-referenced cause wit
their own costs and attorney fees.

“PIC




Randall 8. Pickard

r 1990, I caused t

the above*documents with po

¢ prepaid to:

Eugene Robinson
P. O. Box 2619
Tulsa, OK 74101
Admiral Marine

Gregory D. Nellis

Thomas, Glass, At
Boudreaux

525 S. Main, Suite 1500

Tulsa, OK 74103 .

Plast-E-Matic Corpeo

4, gon, Haskins, Nellis &

John K. Harlin
2622 East 21st Strdﬂt, #11
Tulsa, OK 74114 '
Broken Arrow Plumbing

Randall Snapp

Jones, Givens, Gotgl
Hilborne

3800 1st National

Tulsa, OK 74103

Sooner Federal Sav

x; Bogan &

~and Loan Association

Mary Quinn~Cooper
2800 Fourth Nation
Tulsa, OK 74119

Celanese Corporatioj

Building

John B. Stuart
Wagner, Stuart & C
902 South Boulder
Tulsa, OK 74119

Vanguard Plastics

Anthony P. Sutton

525 South Main, Su
Tulsa, OK 74103
Insurance Company prth America

: A
sertify that on the 2o
‘mailed a true and correct copy of

day of




IN THE UNITED STAYRS DISTRICT COURT o SILVER, CLERK
NORTHERN DISTRICT OF OKLAHOMA 5% pisTRICT COURT

STEVEN GOLDMAN,
a/k/a STEVE GOLDMAN,

Plaintiff,
vs. Case No. 90-C-498-E

PAUL THOMAS, Etc.

N gt Vgt gl V! apuat! Namitl Vet Neoga “gat

Defendant.

STIPULATION OF DIS » WITH PREJUDICE

COME NOW the parties to above-captioned lawsuit and

stipulate that the above-caption ¢tion has been compromised and

settled, and that the same is d nissed, with prejudice to the

refiling thereof.

ctfully submitted,

Fears (OBA #2850)
J. Rubottom
Shacklett & Fears
th Main, Suite 201
Oklahoma 74103
-0141

ys for Plaintiff

WA
Jr.

;oﬁas}
x 367
Oklahoma 74058

aint, Appearing pro ge




- FILED

BEC 4 = jeon

Jack C. Siiver, Clerk
U.S. DISTRICT COURT

CAESAR C. LATIMER, )

Appellant, __:ff}': - ;
v. - ) sncasex
ANDREA VANDYKE, %

Appellee. %

Appellee has filed a Motion tg

reason that the notice of appeal was 'laut of time. On May 15, 1990 the Bankrupicy
Court ordered the adversary proceedw'below dismissed. Not until June 11, 1990 did
appellant file his notice of appeal. -

Bankruptcey Rule 8002(a) presm%a; a ten (10) day period in which to file the notice

of appeal. A timely filed notice of a al is jurisdictional. Matter of G. General Electro

Components, Inc., 113 B.R. 122 (D. Cax 0. 1990); Maiter of Martin, 92 B.R. 364 (N.D. Ind.
1988); In re Stagecoach Ultilities, Inc.; 1% B.R. 229 (9th Cir. B.A.P. 1988); In re Crystal
Sands Properties, 84 B.R. 665 (9th Cmﬂm.l’ 1988); Matter of Endicott, 79 B.R. 439 (W.D.

1 sutside the ten (10) day jurisdictional window,

Mo. 1987). As Appellant filed his apﬁt«

this Court is left without jurisdiction t& hear his appeal.

Therefore, it is hereby ordered":,““.kt'the appeal be dismissed.




SO ORDERED THIS (ézdayf

:_M , 1990.

JAMES £)¢/ ELLISON
UNITED STATES DISTRICT JUDGE




ey

IN THE UNITED STATES DISTRICT COURT P el
FOR THE NORTHERN BISTRICT OF OKLAHOMA ~CI3 o
| Us

THE FIRST NATIONAL BANK OF ““Ufééaﬁﬁﬁ

CHICAGO,
Plaintiff

vs. Case No. %0-C-948-B

RESOURCE SCIENCES CORPORATION, *

et e el il Nt S St St Nl S

'Defendant;ﬁ 
7 Lol en

STETESREESN OF DI

SAL. WITHOUT PREJUDICE

Pursuant to Rule 41(a) of the Federal Rules of Civil

Procedure, the Plaintiff, Fi NWational Bank of Chicago, hereby
Jismisses without prejudice cause of action against the

pefendant, Resource Sciences

arry D. Henry, OBA #4105
rry K. Beasley, OBA #11220

torneys for The First National
nk of Chicago

OF COUNSEL:

HUFFMAN ARRINGTON KIHLE
GABERINO & DUNN

A Professional Corporation

1000 ONEOK Plaza

Tylsa, Oklahoma 74103

{(918) 585-8141




CERTIFICATE OF MAILING

y certify that on the 13th day of
.-and exact copy of the foregoing
OUT PREJUDICE was mailed with
the following:

I, Barry K. Beasley, he
December, 1990, a true, corr
STIPULATION OF DISMISSAL W

Michael T. Keester

Jones Givens Gotcher & Bogan
3800 1lst National Tower
Tulsa, Oklahoma 74103

“ Barfy K. Beasle% ——‘%s




., FILED
IN THE UNITEQ BTATES DISTRICT COURT
FOR THE NOR § DISTRICT OF OKLAHOMA  DEC ¢ 3 (cop

Jock C. Sitves, Clerk
U.S. DISTRICT COURT

GENEVIEVE THACHER now WILSON
Plaintiff,
vs. No. 90-C=750-E

BLAGG WRECKING C0O., INC.,
and BAXTER L. BLAGG,

Defendants.

The Defendant Blagg Wr ing Co., Inc. having filed its

petition in bankruptcy and th proceedings being stayed thereby,

required to obtain a final defsrmination of the litigation.

If, within thirty (30) - of a final adjudication of the

bankruptcy proceedings the f‘-hies have not reopened for the

purpose of obtaining a fina @termination herein, this action

shall be deemed dismissed with prejudice.

ORDERED this _ /J day December, 1990.

Pl -
i ELLISON
PED STATES DISTRICT JUDGE




"

(7 E—

IN THE UNITED 8 DISTRICT COURT st
FOR THE NORTHERN PRICT OF OKLAHOMA ™ s
peg 13 183

JOHN W. WHALEN,
Plaintiff,

vs. case No. 88-C-1667-B /
URE CO., a Texas corporation,
formerly UNIT RIG AND
EQUIPMENT COMPANY, a

Texas corporation; UNIT RIG
INC., a Delaware corporation;
MRL ACQUISITION CORP., a
Delaware corporation; and
TEREX CORPORATION, a Delaware
corporation,

Defendants.

In accordance with the yerdict rendered on December 12,

1990, Judgment is hereby en in favor of plaintiff, John W.

' s, UNIT RIG INC., MRL ACQUISITION
CORP., and TEREX CORPORATION, 4n the amount of $106,766.95, Plus
post—judgment interest at thi .hﬁa of 7.28% (28 U.S.C. § 1961) from
pecember 13, 1990, until sa; gment is paid. Costs are assessed
against the Defendants, if - v applied for under Local Rule 6.
Attorney fees, if appropriﬁ .ay be requested if timely applied

for under Local Rule 6.

DATED this / 3 &

AN
iAZ R. BRETT 4
ITED STATES DISTRICT JUDGE



IN THE UNITED ST . DISTRICT COURT FOR

THE NORTHERN

IN RE: No. M-1417

ASBESTOS CASES ASB (TW) 21 GLUT CopRy

BOBBY LEE BAUER and HELEN BAU

and MARGARET FAULKNER,
spouse; and IRA ROY DENMAN, No. 87-C-66-E
JOHN FREDRICE TYREE and
V. MAXINE TYREE, No. 88-C-699-E
EVERETT ORVILLE HEMANN and
MARIAN M. HEMANN, No. 88-C-701~E
DENNIS LLOYD EARP and
PEGGY EARP, No. 88~C-704-B
RUFUS HOWARD HOLT and

LETHA L. HOLT, No. 88-C-707-B

V.

ANCHOR PACKING COMPANY,

I i R e

AIN RIGHTS)
NDANT,
GILAS CORPORATION

NOW on this "~ day & -, 1990, this matter comes

before the Court upon the ated Motion for Dismissal With
Prejudice (Reserving Certa hts) filed by Plaintiffs and

Defendant, Owens-Corning Fi! - ZCorporation.




For good cause shown, sai l-_t!ation is granted and the above-
styled actions are hereby diam ﬁﬁad with prejudice, specifically
preserving Plaintiffs’ right t nd do not dismiss with prejudice,
their potential claims for ca -and fear of cancer, against the
Defendant, Owens-Corning Fibel.“ﬁ‘ I Corporation, only, specifically
reserving Plaintiffs’ rights q ¥o all other parties or entities
herein. This dismissal with;' rejudice shall be deemed to be
effective as of January 15, 1

IT IS SO ORDERED.

JUDGE OF THE DISTRICT COURT




o
s cro. %
IN THE UNITED: BTATES DISTRICT COURT oo o
FOR THE NORTHERN DISTRICT OF OKLAHOMA o «9/
: EaRY A 5N
A"(.:}\{V/"_.'.f Jé?
L
%
ANITA M. DESCHER, ) N
3 e
Plaintiff, )
)
vs. ) Case No. 90-C-213-B
)
AMERICAN FOUNDRY GROUP )
INCORPORATED, an Oklahoma 7% )
corporation; REXNORD HOLDINGS )
INC., a Delaware Corporatiamn; )
and DANA CORPORATION, a )
Delaware corporation, )
);
Defendants. X, .
JOINT STIPULATION 'TSMISSAL WITH PREJUDICE
BETWEEN AND A y ANITA M. DESCHER,
REXNORD HOLD DANA ORPOURA O
COMES NOW Anita M. D er, Rexnord Holdings Inc., and
Dana Corporation by and 1ugh their attorneys of record

and, pursuant to FRCP 41

against each other with pr

REXNORD HOLDING, INC.

DANA CORPORATION

Crbwe & Dunlevy
321 S§. Boston
Suite 500
Tulsa, OK 74103

ﬁgs
and Dana Corpor n

Attorney for Rexnord H
Inc.

~dismiss this cause of action

lice.

+ , 1990.

Anita M. Descher

THomas H. Hull v

Council Oak Center
1717 South Cheyenne Avenue
Tulsa, Oklahoma 74119



This is to certify th
above azF foregoing was m
day of Mrumhe~. , 1990, to

A true and correct copy of the
led, postage prepaid, this /L7

Thomas H. Hull
Council Oak Center
1717 South Cheyenne Av
Tulsa, Oklahoma 74119

396.90BMAW




W\

IN THE UNITED STA

DISTRICT COURT FOR THE =~~~ /J
NORTHERN D OF OKLAHOMA DEC 13 i:;aa/

JACK C.SiiVER, CLERK
U.S. CISTRICT COURT

LILLIAN A. GRAHAM,
Plaintiff,

e

vs. No. 86-C-516-C
AMERICAN AIRLINES, INC.,

Defendant.

Before the Court is the an of the plaintiff to vacate. On

August 11, 1989, the Court ered judgment in this Title VII
action in favor of the defe £. On August 8, 1990, plaintiff
filed the present motion.
Plaintiff expressly sta that her motion is made pursuant to
Rule 60(b) (3) F.R.Cv.P., whi irovides authorization to vacate a
judgment for "fraud ... nmisr 'ﬁgntation, or other misconduct of

an adverse party." See v. Dept. of Health & Human

Serviceg, 907 F.2d 936, 952 Cir. 1990). The motion has been

made within the one year ti  it imposed by the Rule.

Defendant spends some ,-of its response brief addressing

the distinction between int: and extrinsic fraud. However,

Rule 60(b) (3) abolishes that nction. Wilkin v. Sunbeam Corp.,

466 F.2d 714, 717 (10th ci 2), cert. denied, 409 U.S. 1126

(1973). While some cases h applied the old distinction in an

independent action to set =& 5'the judgment (including Wood v.



McEwen, 644 F.2d 797 (9th cirilies1), which defendant cites), they

are disapproved. See C.Wrié & A.Miller, Federal Practice and
Procedure, §2861 at 196. Ccﬁ _htly, defendant's assertion that
perjury or discovery abuse A . permit relief under the Rule is
incorrect. Therefore, the will consider the plaintiff's
assertions without regard to urported distinction.
To prevail on such a mot “the movant must present clear and
convincing proof of fraud, Srepresentation, or misconduct.
Anderson, 907 F.2d at 952. I ¥ lengthy papers, plaintiff makes
wide-ranging accusations of # engine records, discovery abuse
and perjury. Upon review, t urt finds that the vast majority
of these issues were dealt wi juring the course of the trial, or
were previously denied as un tly requests for discovery, i.e.,
reflecting lack of due dilige "in raising the matters. Further,
many of these allegations N ‘now been litigated in Graham wv.
American Airlines, 89-C-815~: n action in which summary judgment
has been orally entered in ﬂhndant's favor. The errors in
records which are reflected ot rise to the level of a "scheme
of fraud", as plaintiff all Upon full review, the Court
concludes that plaintiff has sustained her burden of proof.
Although the first par h of her brief refers to Rule
60(b) (3), some of the lanqu; intiff uses indicates that she

also seeks to assert "fraud ‘the court", which is a separate,



albeit nebulous, concept unda@'kule 60(b).! The Tenth Circuit has

stated that fraud on the cour® is fraud which is directed to the
judicial machinery itself and is not fraud between the parties or
fraudulent documents, false #tatements or perjury. Bulloch v.

121 (10th cir. 1985), cert. denied,

United States, 763 F.2d 1115,

474 U.S. 1086 (1986). Again, laintiff has made no such showing.

On November 21, 1990, pl {ff filed an application for leave
to file supplemental brief and for limited discovery allowance.
The application states that {# is made pursuant to Rule 60(b) (2)
srad evidence. The application is
thus made beyond the one-yeat limitation imposed by the Rule. The

Court does not believe that ﬁ ® time limit may be circumvented by

attempting to "supplement" a £ ﬁhly filed motion, particularly when

the new motion relies upon a fferent provision of the Rule. Even

viewing the motion as timely, the material presented by plaintiff
fails to meet the requirement#l for relief under Rule 60(b) (2). See

Graham v. Wyeth Laboratorieg, 66 F.2d 1399, 1416 (10th Cir. 1990);

MccCullough Tool Co., v. Well BMEVeYys , 343 F.2d4 381, 410 (loth

cir. 1965), cert. denied, “Y.S. 933 (1966). The request for

additional discovery is 1i {me far too late, for the reasons
expressed in the Court's Or ;}mf May 15, 1989.
It is the Order of the @#il#t that the motion of the plaintiff,

Lillian A. Graham, to vacat “hereby DENIED.

" Any fraud connected with the presen
sense. That cannot be the sense in which the
Miller, $2870 at 253. (footnote omitted).

a case 10 a court is a fraud upon the court, in a broad
used in the final saving clause of Rule 60(b)." Wright &



It is the further Order
application for leave to filk

discovery allowance is hereb

IT IS SO ORDERED this

the Court that plaintiff Graham's

plemental brief and for limited

day of December, 1990.

AT
Chief Judge, U. 8. District Court




IN THE UNITED
FOR THE NORTH

TES DISTRICT COURT
)ISTRICT OF OKLAHOMA DEC 1 2 1990

KENNETH D. CAZZELL, an indiv
and ZELCO MANUFACTURING, INC
Oklahoma corporation,

.1'
n

No. 90-C~0026-B ///

INSTITUTE OF MANAGEMENT SERV
INC., EMPLOYEE BENEFIT ANALYS
and DON KENNEDY,

Nt Vgl Vot Vot Nt Namt? Vot Vil Vot Vit Vel Vot oumiF ot

ORDER

Before the Court for de

: n are a Motion for Partial Summary
Judgment filed by Defendants. :”Kennedy ("Kennedy") and Employee
Benefit Analysts ("EBA") and Pefendant Piedmont American Life's
("Piedmont") Motion for Summapy ﬁdgment. The Court has previously
held in overruling Plaintiﬁ :' Motion to Remand and denying
Plaintiffs' jury trial deman ? t Plaintiffs' causes of action are

governed by the provisions the Employee Retirement Income

Security Act of 1974 ("ERISA"™¥ and that all of Plaintiffs' state
law claims are preempted by A. At a hearing before the Court
on September 14, 1990, the p 8 agreed to rest on their briefs

regarding the Motions for 8 - Judgment.

On August 11, 1988, Pi mt issued its Group Health Policy
No. 1111 ("policy") to the T ees of the Insurance Trust Fund of
the American Association of ,.pendent Employers, Inc. ("AAIE").

The policy provided that ployees of AAIE member employers

FILED

Jock C. Silver, Clerk
U.S. DISTRICT COURT



electing to participate woui&fba covered for major medical and

other specified health insur 'a benefits. On November 30, 1988,

Zelco submitted an applicatio#f for participation under the Policy,

together with an application for membership to AAIE. Effective

December 1, 1988, Zelco was aflmitted to AAIE membership and its

employees were issued a cartiﬂléata of insurance under the policy.

Plaintiff Zelco issued premi checks to numerous payees in the

total sum of $15,565.99, cow -ﬁg a period from December 2, 1988

through September 25, 1989. Plaintiff Cazzell suffered a heart
attack on April 20, 1989 aﬁﬁ;inaurred medical expenses in the
approximate sum of $30,000.ﬁﬁ; Cazzell filed his claim with
Piedmont who then denied ’ﬁﬁid claim because of an alleged

misrepresentation contained iﬁrsgzzell's application for insurance.

Oon September 18, 1989, Defe jﬁts notified Plaintiffs that the

insurance policy was being ca led effective 11:59 p.m. on October
31, 1989.

On December 13, 1989, intiffs initiated in Tulsa County

reach of contract, negligence, and
né.out of a group health insurance
policy. Plaintiffs also asﬁ ffPiedmont wrongfully canceled its
health insurance policy. Def: .ht Piedmont petitioned for removal
to this Court on January 12 990, citing this Court's original
jurisdiction over ERISA matt ‘pursuant to 28 U.S5.C. § 1331.
In their Motion for Pat{ Summary Judgment, Defendants EBA
and Kennedy assert that Plai _fs failed to produce any evidence

in support of their claim for Wrongful post-claim underwriting and




negligence in issuance of th@ policy; additionally, they ask for

sanctions to be imposed on P tiffs. Plaintiffs claim in their
Response that the Motion is _hture inasmuch as Plaintiffs were
awaiting completion of disc :, but they have now waived same
conceding that the Motions & t issue.
Defendant Piedmont argu 5 at Plaintiffs' state law claims
are preempted by ERISA, an gt under ERISA the propriety of
Piedmont's decisions are to.be: determined on the terms of the

“this situation is the insurance

employee benefit plan, which:

policy itself, as well as Applicable federal law. Piedmont

contends that ERISA does not. tle Plaintiffs to recover punitive

or consequential damages un any circumstances or to assert a
claim for emotional distres: 3ﬂufiduciary of the benefit plan,
Piedmont maintains that its ﬁﬂisions regarding the awarding of
benefits and cancellation of .the policy should be reviewed under
the arbitrary and capricious gtandard. Piedmont continues urging
that since the certificate of:insurance and group enrollment form
specifically provided that: 1) any misrepresentation of the
applicant's medical history rounds for rescission of coverage,
and 2) no person was autho: . to alter the form or advise an
employee to answer any qud qh. inaccurately or untruthfully,
Piedmont contends that its gions were neither arbitrary nor
capricious. Finally, Piedmg laims that, under ERISA, Zelco as
an employer has no standing: ring suit for termination of the
policy.

In their Response, Pla: ffs point to several controverted




-

material facts. They deny tﬁﬁt their claims under state law are

preempted by ERISA, since theﬁ%'iﬂpute that the policy of insurance

constitutes an ERISA plan.

remains as to whether the al} 'ﬁd diabetes misrepresentation was
Cazzell's or Kennedy's. If £ﬁ ware Kennedy's, Plaintiffs assert
that Piedmont is bound by it;fﬁéw@ver, even if it were Cazzell's,
Plaintiffs submit that the miwf;presentation was not material to

the risk borne by the Defendafit Piedmont, as Oklahoma law requires

in order for Piedmont to prevail. Finally, Plaintiffs allege that
Piedmont breached the polidgicontract with Zelco by canceling
without cause when the policfﬁﬁ&d been in force fewer than twelve
months, and the breach claimE#;"governed by state law.

Summary judgment pursuanézto Fed.R.Civ.P. 56 1is appropriate
where "there is no genuine isgue as to any material fact and that
the moving party is entitled to judgment as a matter of law."
Celotex Corp. v. Catrett, 477 U.S. 317, 106 S.Ct. 2548, 91 L.Ed.2d
265, 274 (1%986); Anderson v, nﬁhﬂxtx TLobby, Inc., 477 U.S. 242, 106

S.Ct. 2505, 91 L.Ed.2d4 202

)86) ; Windon Third 0il and Gas V.

Federal Deposit Insurancgﬁﬁﬂtugzg;;gg, 805 F.2d 342 (10th CcCir.

1986) . In Celotex, 477 U. fat 317 (1986), the Supreme Court

stated:

©f Rule 56 (c) mandates
udgment, after adequate
upon motion, against a
e a showing sufficient
istence of an element
rty's case, and on which
. the burden of proof at

"The plain langua
the entry of summa
time for discovery
party who fails to
to establish the
essential to that
that party will be
trial."

To survive a motion for summary judgment, nonmovant "must establish

© 4




that there is a genuine is:

"must do more than simply -

doubt as to the material fa

574, 585 (1986).

As noted above, this Co

overruling Plaintiffs!

Demand for Jury Trial that:

preempted by ERISA and that

Policy No. 1111, meets the

plan. In accordance with 2

Policy specified the "plan'

for participation and benefit

may result in disqualificati
benefits."

of the plan,
Rubber Co, V.

Bruch,

Supreme Court ruled that a

Moti

By regulation, P
29 CFR § 2560.

57 U.S.

of material facts..." Nonmovant
~that there is some metaphysical
Matsushita v. Zenith, 475 U.S.
has previously held in its Orders
'"Remand and denying Plaintiffs'
‘Plaintiffs' state law claims are
ﬁalth insurance plan, Group Health
tutory requirements of a welfare
w8.C. § 1022 (b), the terms of the
gquirements respecting eligibility
8 well as the "circumstances which
;neligibility, or denial or loss of
ont is deemed to be the fiduciary
1 (9)(2)-

4194,

In Firestone Tire and

109 S. ct. 948 (1989), the

al of benefits challenge under 29

U.S.C. § 1132(a) (1) (B) shouldiba reviewed

under a de_ novo |
plan gives the

discretionary a
eligibility for ba

of the plan. . .
plan gives discre
fiduciary who is

interest, that ce

"factor(] in det
abuse of discreti
omitted).
The Supreme Court di&

should be applied in a situs

dard unless the benefit
nistrator or fiduciary
ity to determine
s or to construe terms
) f course, 1if a benefit
to an administrator or
ing under a conflict of
t must be weighed as a
ing whether there is an
L Id. at 4198 (citation

explicitly state what standard

on such as the one currently before




the Court in which a fiduciarﬁ?vith a conflict of interest has the

discretion to determine banﬁ@ita. The Tenth Circuit Court of

Appeals has not specifica addressed the issue to date;
nevertheless, many other Ciraﬂ_t decisions previous and subsequent

to Firestone used an “arbitramg and capricious standard," as urged

bleefendant Piedmont. Regar&ﬁﬁuu of whether this Court applies an

arbitrary and capricious st&”ﬂnrd or one of abuse of discretion,

the end result is identical: = Because factual questions regarding
(1) cazzell's history of diﬁbﬂtes and the materiality of the
diabetes condition to the rium assumed by Piedmont remain, as well
as (2) Kennedy's knowledge, it,is premature for the Court to grant
summary judgment on legal diuﬂutas involving these disputed facts.

Whether Zelco's claim rﬂﬁ_wrongful termination of the policy

falls under the provisions of BRISA or is a pendent state claim for

breach of contract, Pie t's motion for Summary Judgment
regarding the wrongful canceéllation of the policy based on the
terms and provisions of ﬁﬁh policy is nevertheless equally

compelling. The undisput facts before the Court are that

Piedmont issued the policy & AAIE on August 1, 1988. The policy

clearly and unambiguously o":iﬁes the possible ways in which it

can end, which include the f&ﬁiaﬁing: "aAfter this Policy has been
in force for 12 months, We m&ﬂﬁﬁarminate all of the insurance under

the Policy, by giving the Fﬁéiﬁyhalder written notice 31 days in

advance." (Paragraph 4, Tex "and Policy Renewal Privilege, page
P4.)

On November 30, 1988, ﬁhico submitted an application for




participation under the po! . -along with an application for

membership in AAIE; effecti ¢ember 1, 1988, Zelco was admitted

to AAIE membership and was d a Certificate of Insurance by

Piedmont. The Certificate @ # on its cover in large, capital
letters: “Aftef the Policy h 'ﬁﬁ in force for 12 months, we have
the right to terminate the icy with the policyholder." oOn
September 10, 1989, in a ';r from Frederic Marrow, Vice-
President, Piedmont gave not to participants in AAIE that the
insurance would terminate eff -ﬁa 11:59 p.m. on October 31, 1989.
Zelco received a copy of the mination letter on September 21,
1989. Thus, Piedmont cancel the policy in accordance with its
terns.

Insofar as the claim by Z@leo for wrongful cancellation of the

policy is unsupported by th ts, the sole remaining dispute
revolves around Plaintiff Ca 1's claim for improper denial of
benefits against Piedmont as fiduciary under 29 U.S.C. § 1109. In

Massachusetts Mutual Life Company v. Russell, 473 U.S.

134 (1985), the Supreme Cour in.,ld that ERISA does not permit the

recovery of punitive damage a suit regarding the breach of
fiduciary duty or in connec with the recovery of benefits.
Even under state law, no Q~ ive damage bad faith denial of
coverage claim exists, beca there is a legitimate coverage
dispute centered in the allg

orman's Herita ea t

727 F. 2d 911 (10th cir. 198 uﬁgis v, Hartford Fire Insurance




Co., 637 P. 24 583 (Ok. 198i

Having thus considered ; : otion for Partial Summary Judgment
filed by Defendants Kennedy:ﬁ :EBA, the Court finds that it should
be and is hereby DENIED.

Furthermore, having th considered the Motion for Summary
Judgment filed by Defendan Qdmont, the Court finds that it
should be SUSTAINED with re#gisct to the requests seeking relief
from the claims for punitive
of the policy asserted by Z
that Plaintiff's state law clfiims are preempted by the provisions
of ERISA. Because factual: gtions remain regarding Plaintiff
cazzell's claim for the wr 1“1 denial of benefits, the Court
finds that Defendant Piedmon }Motion in this regard should be and
is hereby DENIED.

The Court hereby sets _following schedule:

{END THE PLEADINGS OR ADD
{DDITIONAL PARTIES;

January 11, 1991

EXCHANGE THE NAMES AND ADDRESSES OF
ALL WITNESSES, INCLUDING EXPERTS, IN
RITING, ALONG WITH A  BRIEF
"ATEMENT REGARDING EACH WITNESS'
¥PECTED TESTIMONY (UNNECESSARY IF
TTNESS' DEPOSITION TAKEN) ;

February 1, 1991

February 15, 1991 OMPLETE ALL DISCOVERY;

ILE AN AGREED PRETRIAL ORDER AND
¥XCHANGE ALL PRENUMBERED EXHIBITS;

March 11, 1991

March 18, 1991 ILE SUGGESTED FINDINGS OF FACT AND
ONCLUSIONS OF LAW AND ANY TRIAL
RIEFS;

March 25, 1991 'NON-JURY TRIAL AT 9:00 A.M.




o

/_‘)(, day of DECEMBER, 1990.

L ,,;w/t/ T

THOMAS R. BRETT

UNITED STATES DISTRICT JUDGE
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FILED
DEC 12
RALPH COBLENTZ Jock € 8 1990
e US. Disicy cSierk
Vs : No. 90-C-932-B /

CONSOLIDATED LOCAL UNION 867
EMPIRE BLUE CROSS BLUE SHIELD
ndants
ORDER OF DISMISSAL WITH PREJUDICE
On this /Zéy of Dea%her, 1990 the court considered the
Application for Dismissal filed;ﬁ:l;-harein by the Plaintiff showing the

Court the issues in this canﬁ{;-have been fully compromised and

settled. = Accordingly, the murt finds this action should be

dismissed with prejudice.

o7 / mA_



3 DISTRICT COURT URT

IN THE UNITED STATES
MICT OF OKLAHOMA

FOR THE NORTHERN D
DOYLE E. OWEN, JR.,

Plaintiff,
vs. Case No. 89-C-615-B
MID-CENTURY INSURANCE COMPANY )
and MISSOURI PACIFIC RAILROAD ).
COMPANY, a Delaware corporation,)
d/b/a UNION PACIFIC, ¥

-}- T

Defendants.

O RDE

NOW on this ZC% day'&

plaintiff’s Application to Dism

"y

XC&g(l" 1990,

’

Qkith Prejudice came on for

hearing. The Court being fully'ﬁ wised in the premises finds

that said Application should be #ldstained and the defendants,

should be dismissed from the abo¥@ entitled action with
prejudice.
IT IS THEREFCRE, ORDEK; ' hDJUDGED AND DECREED that
plaintiff's Application to Dismiﬁh'With Prejudice be sustained
and the above captioned action bﬁ dismissed with prejudice as to
defendants.,

S/ THOMAS R. BREIT

ORABLE JUDGE
: MHE UNITED STATES DISTRICT
OyRET FOR THE NORTHERN DISTRICT




Wo

UNITED ENTERTAINMENT, INC., )
)
Plaintiff, )
)
V. ) 88-C-502-C
MEINHARD-COMMERCIAL WESTERN, IfiC. )
) &7
Defendant. ) D
THE CIT GROUP/FACTORING MEINH: ) DEC 11 1599
COMMERCIAL WESTERN, INC., ) Jercte
) U J,' l" ”’r ('\r! )
Plaintiff, ) U HSIRICT copn
)
V. ) 88-C-1655-C
)
BILL F. BLAIR, ) Consolidated
)
Defendant. )

The court has for consideration thié Report and Recommendation of the Magistrate

istrate recommended that fees be awarded in

filed October 31, 1990, in which the

favor of CIT Group/Factoring Mei "ommercial Western, Inc. and against United

Entertainment, Inc. and Bill F. Blair | - the amount of $62,105.50. No exceptions or

objections have been filed and the time filing such exceptions or objections has expired.
After careful consideration of théfiecord and the issues, the court has concluded that

the Report and Recommendation of tli Magistrate should be and hereby is affirmed.

It is therefore Ordered that are awarded in favor of CIT Group/Factoring

Meinhard-Commercial Western, Inc. : minst United Entertainment, Inc. and Bill F. Blair

in the amount of $62,105.50.




uuuuuuu

Dated this _/¢) day of ‘

'
- H. Dka COOK, CHIEF

UNITED STATES DISTRICT JUDGE
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\TES DISTRICT COURT F 1 L Er

IN THE UNITE

FOR THE NORTH! I8TRICT OF OKLAHOMA

GERALD L. HEADLEY, ROBERT A DEC 11 199p
FRANDEN and JOHN O. DEAN, Jack ¢, g
Trustees of the Otasco U.s. DII'STRi ver, Clerk
Employees Retirement Trust, ICT coury

Plaintiffs,
Ve case No. 90-C-891-C

McCRORY CORPORATION; RAPID-
AMERICAN CORPORATION, et al.

Defendants

Now on this Ziz day

for consideration <the app,

' 19;50, there comes on

ation of Plaintiffs for default

judgment against Defendant, theimer and Gray. After being fully

informed in the premises, U surt makes the following findings of
fact and conclusions of la

1. The Court finds ‘pefendant, Altheimer and Gray, was
duly and properly served w ﬁﬁfocess in this action by U.S. First
Class, Certified Mail, on ¢ .'har 26, 1990; that the answer date
for said Defendant has passlii:and said Defendant is in default.
2. The Court furthe. ids that, pursuant to the provisions
of F.R.C.P. 55, Plainti are entitled to immediately have
judgment against said Def fit in the amount of Nine Million,
Three Hundred Thousand D ¥8 ($9,300,000.00); that the Court
Clerk should immediately @  judgment in favor of Plaintiffs and

against said Defendant in ‘stated amount.

3. The Court furth {nds that part of Plaintiffs’ claims

against Defendant, Altheimé¥ and Gray, are not for a sum certain;

NOTE: T& & 7ODER (5 TOORT MO

P ey

S o e AND



therefore, Plaintiffs are imm Ately entitled to judgment on their

remaining claims against De ant, Altheimer and Gray; however,

judgment shall not be entere said remaining claims until after

the Court has conducted a he g on such claims.

IT IS8 80 ORDERED.

g/t MALE COOK

<H

. DALE COOK, U.8. DISTRICT JUDGE

baless3.pld111990




IN THE UNITED 8
FOR THE NORTHERN

8 DISTRICT COURT
TRICT OF OKLAHOMA

JEANETTA D. WILLIAMS,
Plaintiff,

v. Case No. 90-C-681-C

DECOR CORPORATION and
CLAIRE'S BOUTIQUES, INC., a
successor in interest to
DECOR CORPORATION,

Defendants.

With Prejudice and for good caugiés shown,

GED AND DECREED that this action

/. &

g e =]

DISTRICT J

CAP-1243
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0770-0002 Firm Bar No. 31

REE/nrs

, DISTRICT COURT

IN THE UNITED §
PRICT OF OKLAHOMA

FOR THE NORTHERM:

JOHN E. BURNS, RICHARD K.
GREEN, GARLAND RICHARDS
and RAYMOND J. ROMANO, on
behalf of themselves and all others
similarly situated,

Plaintiff,

v, Case. No. 90-C-705 C

LIFELINE HEALTHCARE GROUP, Iy
LTD., MICHAEL L. ANDERSON, - F D
TRAVIS G. MILLER, ALAN DF ~ L)
SCHULMAN, JOHN W. BENSON, Ci1g ;
CECIL S. MATHIS, CHARLES J. - 199
BAZARIAN, SOUTH CENTRAL | S. o Sity
FINANCIAL COMPANY, NATURADE ISTRICT " Cleg
PRODUCTS, INC., SFS ACQUISITION 8 U&;;
CORP., NATURADE, INC,, and
LIFELINE HOMECARE SERVICE, INC

Defendants.

ORDER GRANTING PAR MISSAL WITHOUT PREJUDICE

NOW, on this Z;Q day of

this Court the Plaindff’s Motion to dismiss

law fraud and deceit against the Defendan 4 Schulman and Naturade Products, [nc., only.

For good cause shown and in the interests ak:Jw tice, the Court finds that said Motion should be

granted.

IT IS THEREFORE THE ORDE THE COURT that Plaintiff’s third cause of action

for common law fraud and deceit herein & eby dismissed without prejudice as against the

Defendants, Alan Schulman and Naturad




IT IS FURTHER THE ORDER QOF COURT that Defendants, Alan Schulman and

Naturade Products, Inc., are hereby granted t ::'0) days from the date of this Order within which

to Answer or otherwise respond to Plaintiff’s Afaended Class Action Complaint for Damages filed

oy

herein on October 30, 1990.

United States District Court Judge

APPROVED:

VANDIVORT & ASSOCIATES, INC.
ATTORNEYS FOR PLAINTIFF

By: 55 €Z’~

Richard E. Elsea, OBA No. 10285
Suite 210, Avanti Building

810 South Cincinnati Avenue
Tulsa, Oklahoma 74119-1612
(918) 584-7700

HALL, ESTILL, HARDWICK, GABLE,
GOLDEN & NELSON, P.C.

ATTORNEYS FOR ALAN SCHULMAN

AND NATURADE, PRODUCTS, INC.

Ijonaldt Kahl OBA #4855
4100 Bank of Oklahoma Tower
One Williams Center

Tulsa, Oklahoma 74172

(918) 588-2700

By:




KOTV, INC., a Delaware
corporation,

Plaintiff,
VS. Case No. 89-C-798-C

GARY VANCE, an individual,
d/b/a BIG RED SALES,

Defendant and
Third Party
Plaintiff,

VSs.

ROBIN REDDING, an individual, Ec
d/b/a MEDIA CLIPS, 11 199p
Jock C e
Third Party 'S. E}[S’ 'h'f:"‘r' o,
Defendant. e T ran
i

{%2%7/414/1390, the Court,

“Stipulation for Dismissal With

£he Plaintiff and the Counterclaim

and Third Party Claim of D dant, Gary Vance, FINDS that the

case should be dismissed wit ejudice.
IT IS THEREFORE ORD ADJUDGED AND DECREED that the
Complaint of the Plaintiff 0TV, Inc., the Counterclaim of

Defendant, Gary Vance, and Third Party Claim of Defendant,

Gary Vance, be dismissed wit ¥ajudice as to any further action.

- DALE COOK
ited States District Judge



/1

IN THE UNITED STATE§ DISTRICT COURT FOR THE

NORTHERN OF OKLAHOMA
RONALD STEVE MASOCN, )
)
Plaintiff, ) 3
) /
\' ) 90-C-75
—-1
CARL BARNETT, )
) DE
Defendant. ) | C11 1999
OC!‘( C S’.f\fﬁn
US. bisiricr” gjg;

The Court has for consideration 1 Report and Recommendation of the United

States Magistrate filed September 19, 19‘% in which the Magistrate recommended that
Plaintiff’s action against both Defendanta_-'.ﬁg dismissed as frivolous, pursuant to 28 U.S.C.
§1915(d).

No exceptions or objections have ‘llbm filed and the time for filing such exceptions

or objections has expired.

After careful consideration of the 2 and the issues, the Court has concluded that

the Report and Recommendation of the Umited States Magistrate should be and hereby is

adopted and affirmed.

It is, therefore, Ordered that Plain ": ﬂ action against both Defendants is dismissed
as frivolous, pursuant to U.S.C. §1915(d),

Dated this gQF\“""ﬁay of , 1990.

m——

( : E
N f
H. DALE COOK, CHIEF JUDGE

UNITED STATES DISTRICT COURT




UNITED STATES
NORTHERN

XB8TRICT COURT FOR THE
PRICT OF OXKLAHOMA

UNITED STATES OF AMERICA,
Plaintiff,

Ve CIVIL ACTION NO. 90-C-728-C
ONE PARCEL OF REAL PROPERTY, -
WITH BUILDINGS, APPURTENANCES,"T*'
IMPROVEMENTS, AND CONTENTS,
KNOWN AS:

2121 EAST 30TH STREET,
TULSA, OKLAHOMA,

and

it i Nt gt Nt il St S vt gt St Nl il Yl Vet gt gt

ONE 1989 CADILLAC 4-DR. DEC_17
FLEETWOOD, o 1999
Us" & s
Defendant. fbﬁﬁﬂfh‘wwk
VI Ty,
“OLgy
JuDa FORFEITURE

This cause having
Plaintiff's Application filed ]

apprised in the premises, the {

That the verified complaint for Forfeiture In Rem was

filed in this action on the. day of August, 1990; the

Complaint alleges that the endant real property, with
buildings, appurtenances, imprkdWements, and contents, and the
defendant vehicle, are subjet o forfeiture pursuant to 18
U.S.C. § 981(a)(l)(A), Dbeca $  they were involved in a

transaction, or attempted trang fion, in violation of 18 U.S.C.

§ 1957 and pursuant to 18 U.S.f. § 981 (a) (1) (C), because they
constitute proceeds or are der; from proceeds traceable to a

violation of 18 U.S.C. § 1344,




e

8t In Rem was issued on the 28th

That a Warrant of Aj

day of August, 1990, by the Heomprable H. Dale Cook, Chief Judge

of the United States District #@urt for the Northern District of

Oklahoma, as to the defendant #eal property and contents.

#t and Notice In Rem was issued

That a Warrant of A

on the 28th day of August, ), by the Clerk of the United

States District Court for the Worthern District of Oklahoma as

to the defendant vehicle.

That the United St#fes Marshals Service personally

for Forfeiture In Rem and the

served a copy of the Complai

Warrant of Arrest In Rem on . defendant real property, with

buildings, appurtenances, impfq.aﬂents, and contents on the 30th

day of August, 1990.

That the United Stat@8 Marshals Service served a copy

of the Complaint for Forfeitur xn Rem and the Warrant of Arrest

and Notice In Rem as to the fendant vehicle by serving FBI

Forfeiture Analyst Beth Wil the Office of the Federal

Bureau of Investigation, Oklaht wCity, Oklahoma, on the 20th day

of September, 1990.

That the United st 8 Marshals Service personally

served all persons having an int@rest in this action, as follows:

Gary B. Hobbs August 30, 1990

Mary Kay Hobbs August 30, 1990




Floyd R. Hardesty
by serving
Joel Wohlgemut
his Attorney September 6, 1990

Donna J. Hardesty
by serving -
Joel Wohlgemut!
her attorney September 6, 1990

J. Bryant Hobbs August 5, 1990

Mae Hobbs August 5, 1990

Citicorp Mortgage, |
a Delaware Cor
by serving its
Registered Age
The Corporatio

Company October 18, 1990

That the United Sta fﬁarshals Service attempted to

make service upon Citicorp Mor je, Inc. at its offices at 15851

Clayton Road, Ballwin, Misso fail Station 338 - P. 0. Box

790017, St. Louis, Missouri , but was unsuccessful in
making this service at this : s; that this service was not
required, since Citicorp Mor! Inc. was properly served by

serving its Registered Agent; set forth above.

That USMS Forms ‘reflecting the service and

attempted service are on fi in.

That Floyd R. Hard sd Donna J. Hardesty filed for

an extension of time to fi laim in this action, through
their attorney Joel L. muth; that these Claimants

subsequently furnished to t intiff documentation of their

purchase of a portion of the property which was initially



included in this forfeiture

following-described portion o

The East 45 fes
Thirteen (13) ,
to the City .
State of Oklé
recorded Plat
particularly d
wit:

Beginning at

said Lot 7; t
North line of
45 feet to a p
a straight 1li
line of said L
feet to a poil
said Lot 7; t
South line of
45 feet to the
Lot 7; thence
line of said L
feet to the PO

and
That part of

Thirteen (13),
to the City

State of Okla
recorded Plat

particularly 4
wit:

BEGINNING at
said Lot 8; ¢
North line o©
point; thence’
line to a poil
said Lot 8, &
Southwest co
Westerly along
Lot 8, 55 fee
thence Northe
said Lot 8, 1
BEGINNING.

on; that they purchased the

subject real property:

Lot Seven (7), Block

T HILLS, an Addition

1lsa, Tulsa County,

according to the
reof, being more

bed as follows, to-

HNortheast corner of
& Westerly along the

Lot 7 a distance of
thence Southerly on
rallel tc the East
distance of 162.92
the South line of
Easterly along the
Lot 7 a distance of
east corner of said
erly along the East
~distance of 162.05
BEGINNING,

. Eight (8), Block
T HILLS, an Addition
1sa, Tulsa County,

according to the
reof, being more

ibed as follows, to-

orthwest corner of
"Easterly along the

Tot 8, 55 feet to a

erly on a straight
" the South line of
z Easterly from the
- said Lot 8; thence
BSouth line of said
Southwest corner;

eng the West line of

'eet to the POINT OF



.

That thereafter the plainti d herein on the 19th day of

October, 1990, its Notice of: jal Dismissal, covering that
portion of the real property ch was initially included in

this action, as above describi and which was conveyed by Gary

B. Hobbs and Mary K. Hobbs tf 1oyd R. Hardesty and Donna J.
Hardesty by General Warranty ] fﬂn the 29th day of September,

1989, recorded in Book 5210 & gige 2283 in the Office of the

County Clerk of Tulsa County,

That on the 19th day October, 1990, plaintiff filed
herein its Notice of Partial D gsal as to all contents within

the building on the real prop  which is the subject of this

action, except those con B hereinafter specifically

described.

That all persons in -ed in the defendant real and

personal properties hereinaft @scribed were required to file

their claims herein within ten ) days after service upon them

of the respective Warrant(s) publication of the Notice of

Arrest and Seizure, or actual ice of this action, whichever

occurred first, and were requi o file their answer(s) to the

Complaint within twenty (20) after filing their respective

claim(s).

That the defendant jperties and all persons and

entities upon whom personal was effectuated more than

twenty (20) days ago have fa file their respective claims

rants of Arrest In Rem on file

or answers, as directed in tha



-

herein, except Citicorp Mortgi " Inc., which filed its Claim

herein on the 9th day of Novs 1990, as to the defendant
real property, in the princi ‘amount of $441,754.11, plus
interest accruing thereon froﬁ' st day of July, 1990, at the
rate of 12% per annum, in sup " of its Mortgage executed by
Gary B. Hobbs and Mary K. Hobl n the 16th day of May, 1989,

and recorded in Book 5185 at 415 as Instrument No. 805027
in the Office of the County ¢lerk of Tulsa County, Oklahoma,

which Claim the plaintiff reco

That the United Sta Marshals Service gave public

notice of this action and arre: all persons and entities by

advertisement in the Tulsa Dai 3iness Journal & Legal Record

on October 25 and November 1 8, 1990; and that Proof of

Publication was filed of recor November 20, 1990.

That no other clai papers, pleadings, or other

defenses have been filed by defendant properties or any

persons or entities having an test therein.

IT IS, THEREFORE, QO , ADJUDGED, AND DECREED that

Judgment be entered against following-described defendant

real property, with buildings, Hrtenances, improvements, and
contents, subject to the Clai ! :iticorp Mortgage, Inc., which

Claim shall be satisfied by .ted States Marshal for this

District at the time the defe eal property is disposed of,
in the order of priority indi below, from the net proceeds

from the sale of the defenda eal property, and that said



defendant real property, ﬁh buildings, appurtenances,
improvements, and contents ﬁ and the same are, hereby
forfeited to the United Statesfj% America for disposition by the
United States Marshal accordi g to law, and that no right,

title, or interest shall exist in any other party:

REAL PROPERTY:

and Seven (7),
"ot Eight (8)
- lows, to-wit:
BEGINNING at the MW Corner of said
Lot Eight (8), thence Easterly
along the N 1fpe of said Lot
fifty-five (55) #met to a point;
thence Southerl¥® on a straight
line to a point on the S line of
said Lot fifty=five (55) feet
Easterly from fhe SW Corner of
said Lot; thengk Westerly along
the S line of s&ld Lot fifty-five
(55) feet to the BW Corner of said
lot; thence Northerly along the W
line of said ‘Lot one-hundred
sixty-two and fi¥e one-hundredths
(162.05) feet ko a point of
beginning, all jn Block Thirteen
(13) of FOREST HMRLLS, an Addition
to the City Tulsa, Tulsa

a) All of Lots Six
and that part i
described as

County, Stat £ Oklahoma,
according to - Recorded Plat
thereof,

LESS AND EXCEPT:

The East 45 fee
Thirteen (13),
to the City

State of OklaHe
recorded Plat
particularly &
wit:

Lot Seven (7), Block
8T HILLS, an Addition
hilsa, Tulsa County,
according to the
ereof, being more
{bed as follows, to-



and its contents,

CONTENTS :

—

ortheast corner of
8- Westerly along the
. Lot 7 a distance of
thence Southerly on
rallel to the East
distance of 162.92
the South line of
Easterly along the
Lot 7 a distance of
east corner of said
erly along the East
distance of 162.05
F BEGINNING,

Beginning at
said Lot 7; ¢
North line of
45 feet to a p
a straight 1i
line of said L
feet to a poi
said Lot 7; tl
South line of .
45 feet to the
Lot 7; thence
line of said L
feet to the PO

and

. Eight (8), Block
9T HILLS, an Addition
lsa, Tulsa County,
i, according to the

srecf, being more
bed as follows, to-

That part of
Thirteen (13),
to the City
State of Okla
recorded Plat
particularly d
wit:

‘Horthwest corner of
Easterly along the
ot 8, 55 feet to a
erly on a straight
the South line of
. Easterly from the
said Lot 8; thence
South line of said
he Southwest corner;
g the West line of
et to the POINT OF

BEGINNING at
said Lot 8; t
North line of
point; thence
line to a poil
said Lot 8, 5
Southwest corn
Westerly along
Lot 8, 55 feet
thence Norther
said Lot 8, 16
BEGINNING,

" Laptop Computer,
1 No. 022621

One Epson Equl
Model #Q150A;

One Sharp FO
Serial No. 7%

csimile,



&r 3 Electric

One IBM Wheelw#{h
f. - 13567000523864

Typewriter, ID’

td DeskJet Printer,
fFerial No. 2832510231

One Hewlett-Pad
Model No. 2276
One IBM 5 1/4" fiigk Drive, Type 4869;
ID No. 86-0287

One IBM Personal System 2 Computer
w/1l.44 3 1/2%" fiigk Drive Model
50Z; Type 8550~

7120226

. al System 2
iy Type 8503-001;
17976

One IBM Pe
Monochrome Mon
Serial No. 72-
One IBM Keyboarid; Model M; ID No.
2890230 £

Two Matching 5ﬁurgundy Leather
office Side CcChairs, St. Timothy
Chair Co. '

Reclining/Swivel
Highback Office
/2155U

One Steelcase
Burgundy Leathd
Chair, Model #

ather Highback/
‘8wivel Office
thy Chair Co.

One Burgundy
Wingback Recli
Chair. St. Tim

Three Kimball

fWo-Drawer Lateral
File Cabinets {

rry Wood)

Two Alma Desk : omputer Tables
w/pullout Keybdiifd Tables (Cherry
Wood) :

One Kimball rawer Credenza
(Cherry Wood)

; Speakers, Type
89112621 & Serial

Model YP-



: Definition
Model No. TA-3A;

fiact Disc Player
; Disc Power
 XR9459; ID No.
‘No. TAC-210; ID

w/Toshiba Comn
Supply, Model
9660000330, Mod
No. 9516

One Precor Ergo ﬁart Push-Pedal-
Pull Treadmill ¥ 9.4, Serial No.
32B09B0004 '

One SoloFlex w/RuWbber Weights
Two Ethan Allen Arm Chairs, ID
Nos. 11-6211A andl 18-0981

Five Ethan Allen Side Chairs, ID
Nos. 11-6211 ang 18~-1281

One Ethan Allé $ide Chair, 1ID
Nos. 11-6211 ané 18~-1181

One Ethan All
Leaves, ID No
609-11

Oval Table w/2
“1890-81 and 1-

one Ethan Allen Buffet

Oone Ethan Allen fjerver,

IT IS FURTHER ORDER by the Court that the proceeds

of the sale of the above eribed real property, with

buildings, improvements, and appurtenances, located at 2121 East

30th Street, Tulsa, Oklahom ghall be distributed in the

following priority:

~ forfeiture of the defendant
Juding, but not 1limited to,
@, custcody, advertising, and
sale.




o™

b) Second, fo¥ payment of all real estate taxes
owed on the prop@rty up to date of sale, to the
extent that t YUnited States of America is
responsible for fald taxes.

c) Third, fo
Citicorp Mortga
$441,754.11, pl
the 1st day of
annum, until dat

the payment of the Claim of
, Inc. in the principal sum of
interest accruing thereon from
¥, 1990, at the rate of 12% per
‘of closing.

d) Fourth, for
America of all &
disbursements. .

ayment to the United States of
ounts remaining after the above

IT IS FURTHER ORDERED 5

That Judgment be @:Lgred against the following-

described personal property:

One 1989 Cadill #=Dr. Fleetwood,
VIN 1G6CD5159K4231261,

and against all persons and entities interested in such vehicle,
and that the said defendant vehicle be, and the same is, hereby
forfeited to the United States_ﬁ%'ﬁmerica for disposition by the
United States Marshal accordinqjtb law.

o i
e/ ‘.1 DI‘\‘LE L |,<

.t

MLE COOK, Chief Judge of the
#d States District Court for the
kthern District of Oklahoma



APPROVED:

UNITED STATES OF AMERICA

TONY M. GRAHAM
Uni States Attorn

CATHERINE J. DEPE
Assistant United

CJID/ch
01021




FiLE

IN THE UNITED

FOR THE NORTH DISTRICT OF OKLAHOMA

SUSAN D. WHITAKER,

Plaintiff, ///
V. No. 89-C-718-B

PROGRESSIVE ACCEPTANCE CORP. #n
PROFESSIONAL INVESTORS INS
GROUP,

Tt N S S Sl® Nt Nl Val? Vet St Nt

Defendants. -

The Court has for decia“ﬁh.the Plaintiff's Motion for Summary

Judgment against the Defendam  ?rogressive Acceptance Corporation

("PAC") and Professional estors Insurance Group, Inc.'s
("PIIGI"), and Defendant PI}'ﬁﬁﬁI'_s Motion to Dismiss pursuant to

Fed.R.Civ.P. 12(b) (1) and (ﬁ;“ ' pefendant Progressive Acceptance

Corporation filed a Noticuff&f' Bankruptcy on April 2, 1990;
therefore, all actions agat t PAC are automatically stayed in
accordance with 11 U.s.C. §382 (a). As the defendant PIIGI has

referenced exhibits outside of the pleadings, its Motion to Dismiss

will be considered a motigm: for summary judgment pursuant to

Fed.R.Civ.P. 56. The Court .1 first address Defendant PIIGI's
motion for summary judgment

Summary judgment pursusif to Fed.R.Civ.P. 56 is appropriate if
the record shows that "there ;'no genuine issue as to any material
fact and that the moving park§ is entitled to judgment as a matter

of law." Celotex Corp. v. Catreit, 477 U.S. 317, 106 S.Ct. 2548, 91

D

TES DISTRICT COURT DEC1 1 1990@

Jask C. Silver, Clerl:
U.S. DISTRICT COURT



L.Ed.2d 265 (1986); Anderson v. mty Lobby, Inc., 477 U.S. 242, 106 S.Ct.

2505, 91 L.Ed.2d 202 (1986 ‘Windon Third Oil and Gas v. Federal Deposit

Insurance Corp., 805 F.2d 342 (10%K cir. 1986). "[D]isputes over facts

that might affect the outcome $f the suit under governing law will

properly preclude the entry of summary judgment.” Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 106 '+, 2505, 91 L.Ed.2d 202 (1986).

The uncontested facts _.r-as follows: On or about July 25,

1988, the plaintiff, a blac ﬁmale, applied for employment with
PAC in response to a newspapt fidvertisement placed by PAC for a
position in its credit artment as credit analyst. The
advertisement stated that a_“'igants for the position of credit
analyst "[mjust have 1 to 3 '}"'-'ears automobile paper purchasing
experience." At the time of u licatlon, the plaintiff had four and
one-half years of experlencetu#!u credit analyst. The plaintiff was

interviewed on the same date By the Personnel Director for both PAC

and PIIGI, Lynn Connelly,‘I@ﬁd the then manager of the Credit

Department at PAC, Chuck Halli Subsequently, PAC did not hire the

plaintiff, but hired MichaeX ‘Windler, a white male, who also
applied for the position of @Ladit analyst.
PIIGI asserts two gr ,dﬂ supporting dismissal (summary

judgment) in its favor:. the Court lacks subject matter

' In its answer to

Connelly, Personnel Director
so, were the results of that
Credit Manager, Chuck Hall?
not remember whether or n¢
Court will therefore view t
interviewed by Ms. Connelly

rrogatory No. 9 - "Did Lynn D.
any time, interview Plaintiff? If
erview at any time communicated to
PAC stated that Ms. Connelly could
@ interviewed the plaintiff. The
Plaintiff's statement that she was
48 uncontested.

2



jurisdiction over the plainti ‘Pitle VII claim, as PIIGI was not

named in the plaintiff's char '?ﬂracial discrimination before the
Oklahoma Human Rights Commis n ?r in the subsequent right-to-sue
letter issued by the Equ;- ﬁm%loyment Opportunity Commission
(EEOC) ; and 2) the plaintiff failed to state a claim against
PIIGI, since the only wfongdq ﬁéqélleged by the plaintiff arises

from acts performed by PAC, PIIGI and PAC are separate and

distinct legal entities.
PIIGI argues that the ': ft’has no jurisdiction to hear the
plaintiff's Title VII claim ﬁﬁh ﬂét PIIGI, as PIIGI was not named,
:ﬁy'to respond to the plaintiff's
..1n the administrative proceedings
Commission (OHRC). The plaintiff
nt to the OHRC (Exhibit A to the
Plaintiff's Motion for Summi Judgment), and therefore, only PAC
was named in the subsequent right-to-sue letter issued by the EEOC
on August 17, 1989. PIIGI assi +s that it must be named in the OHRC
administrative investigatioﬁ ?nd in the resulting right-to-sue
letter as a condition pre&#dent under 42 U.S.C. §2000e-5 to
maintaining an action under le VII.

In Romero v. Union Pacific Réilload, 615 F.2d 1303 (10th Cir. 1980),

the Tenth Circuit Court of “Appeals rejected the argument that a

defendant must be specific named as respondent in an EEOC
charge as a jurisdictional’ equisite to a subsequent Title VII

action. The Tenth Circuit Appeals adopted the test in Glus

v. G.C. Murphy Co., 562 F.2d 880 {3rd Cir. 1977) to evaluate a suit in

-3



which the defendant has not _“hh a named party before the EEOC:

1) whether the role &f the unnamed party could
through reasonable : fﬁort by the complainant
be ascertained at time of the filing of
the EEOC complainti  2) whether, under the
circumstances, the erests of a named [sic]
are so similar as t#® unnamed party's that for
the purpose of . obtaining voluntary
conciliation and  egompliance it would be
unnecessary to in¢lude the unnamed party in
the EEOC proceedingi; 3) whether its absence
from the EEOC proc#eédings resulted in actual
prejudice to the erests of the unnamed
party; 4) whether #£he unnamed party has in
some way represen " to the complainant that
its relationship w the complainant is to be
through the named ﬁmrty.z

It is obvious from a r?fiaw of the above factors that the
purpose of the naming requirmﬂnnt is to provide the unnamed party
with notice of the alleged di#crimlnatlon so that the party can
respond to the charge durinqﬁﬁha administrative investigation and
have an opportunity to complf*voluntarily with the EEOC mandates.

Eggleston v. Chicago Journeymen Plumbers’ Local Union No. 130, 657 F.2d 890 (7th

cir. 1981).

In discussing factor 1 dﬁ:the.Ronuﬂo test, PIIGI cites a letter

dated February 6, 1989 to t QIOHRC requesting an extension to
complete the OHRC's interrog#tbries to PAC (Exhibit A to the Reply

Brief). PIIGI argues that tﬁ@éplaintiff was aware or should have

been aware of PIIGI's existﬁﬁ&n-and relation to PAC because the

2 Romero v. Union Pacifig Hﬁilxoad, 615 F.2d 1303, 1312 (quoting
Glus v. G.C. Murphy Co., 562 F.2d 880, 888 (3rd Cir. 1977).

4



letter was written on stati# .ry:with PIIGI's letterhead.?® Such

evidence, however, works lé& ﬁ_support PIIGI as to the first
factor than to make any cl;i £§'£IIGI concerning factors 2 and 3
that it was unaware of‘thef _intlff's complaint and therefore
precluded from any opportuh “yi to participate in the OHRC's

proceedings or to comply “ _rﬁfarily with its mandates highly
suspect. Indeed, PAC and PfIi 9hgd'a common personnel office and
personnel director, Lynn Co j.y. Any action taken against PAC

would be known to PIIGI becausie Lynn Connelly was the responding

party to OHRC's investigation@”It-would be rather inconsistent with

the remedial purpose of Tit IVII to penalize the plaintiff for
failure to follow "procedural,axactness"‘ by specifically naming
PIIGI in her OHRC complaiﬂt, when the purpose behind the
requirement has been met. The ﬂnurt therefore, finds that the case

before it is one which meeta the exception adopted in Romero, and

the plaintiff's failure to name PIIGI in her complaint before the

OHRC and EEOC does not deny this Court jurisdiction.

PIIGI also argues that .grplaintiff has failed to state a

claim against PIIGI, because it is a separate legal entity from

3 The plaintiff states that she did not have access to the
OHRC file which included the "liétter and the interrogatories until
September 11, 1989, after she #lled suit in this Court. However, if
the plalntlff would have had agcess to the letter during the OHRC'
investigation, one could j £ as easily argue that the letter
supports the plaintiff regargling factor 4 in that PIIGI has "in
some way represented to the i lainant that its relationship with
the complainant is to be thr " PAC.

“Eggleston v. Chicago Jourmneymé ers Local Union No.130, 657 F.2d 890,

905 (7th Cir. 1981).




PAC® and PAC's alleged wrong
PIIGI asserts that the only gﬁis upon which the plaintiff can
bring this action against PEIGI is to show that PAC was a mere
jnstrumentality or alter-ego ®#f PIIGI, and that the plaintiff has

failed to do so.®

The Court concludes tha

Title VII actions to determifie whether two corporations may be

treated as single employer “is that set forth in Baker v. Smuart

ytificate of Incorporation from the
'~ and PIIGI's (formerly Thurston
tjcate of Incorporation from the
& establish that PAC and PIIGI are

> PIIGI attaches PAC's
Oklahoma Secretary of Sta
Financial Corporation) Cer
Delaware Secretary of State
separate legal entities.

¢ PIIGI cites Luckett v.
cir. 1980) as providing the
in Luckett stated that absent
corporate structures,"[i]Jt -
ownership of virtually all o
identity of directors in or

hem Steel Corp., 618 F.2d 1373 (10th
#trolling alter ego test. The Court
tdulent or illegal use of separate
necessary to establish more than
ha subsidiary stock by the parent or
to treat the parent and subsidiary
as one." Id at 1379. The Cour® listed the factors to be considered:

(1) The parent o all the stock; (2) both

have common directérs and officers; (3) the

parent finances thé subsidiary; (4) the parent

causes the subsidi s incorporation; (5) the

subsidiary has gro ~inadequate capital; (6)

the parent pays i ries or expenses of the

subsidiary; (7) thi iksidiary has no business

except with it# parent or subsidiary

corporation or i - assets except those

transferred by it rent or subsidiary; (8)

directors and ficers do not act

independently ir @ interests of the

subsidiary; (9) fi legal corporate minutes

are not observed) 0) distinctions between

the parent and s¥ {ary and subsidiary and

its subsidiary aj sregarded or confused;

(11) subsidiaries 6 not have full board of

directors. ' '
Id at 1378 n.4.




Broadcasting Co., 560 F.2d 389 ( cir 1977). The court in Baker in

recognizing that Title VI should be "accorded a liberal

construction in order to c “put the purpose of Congress to
eliminate the inconvenience, fairness and humiliation of racial

discrimination,"’ adopted theBingle employer test promulgated by

the National Labor Relations _'fbard.a The relevant factors to

consider under this test imglude interrelation of operations,
common management, centrali control of labor relations, and
common ownership or financi #ontrol. After applying this test,

the court in Baker found sufficient interrelation of operations

between the two corporati ‘40 hold that the parent and

subsidiary's employees co Ii be consolidated +to meet the
jurisdictional requirements §2000e(b) (requiring 15 employees to
invoke §2000e jurisdiction} is standard has been adopted not
only in reviewing possible cbiBolidation of parent and subsidiary
corporations in order to con - jJurisdiction under §2000e(b),’ but

also in holding a parent co¥poration liable for the subsidiary's

purported discriminatory acti&n;_s A0

7 Parham v. Southwestem Bell

gne Co., 433 F.2d 421, 425 (8th Cir.
1970) . :

Technicians Local Union 1264, International
v. Broadcast Service of Mobile, Inc, 380 U.S.

8 Radio & Television Broa
Brotherhood of Electrical Workers, AFE
255, 256 (1965). :

1332, 1337 (6th Cir. 1983); Smithv.
6, 1207 (N.D. Ill. 1984).

® Armbruster v. Quinn, 711 P
Jones Warehouse, Inc., 590 F.Supp

1 Sargent v. McGrath, 685, pp.1087, 1089 (E.D. Wis. 1988);
Brenimer v. Great Western Sugar ( %67 F.Supp.218 (D.Colo. 1983)
(extending the same test to ‘an evaluation of parent corporation




In Sargent v. McGrath, 685 ¥.Supp. 1087 (E.D. Wis. 1988), the

court applied the single emp er test in determining whether the

parent corporation, Zayre Cor tion, could be held liable for its
subsidiary's acts. Zayre Coporation had moved to dismiss the

plaintiff's Title VII complaiit against it on the same grounds as

those asserted by PIIGI in it® mwotion: on jurisdictional grounds -

because Zayre was not name [n the plaintiff's administrative

discrimination charges, and ofi ‘substantive grounds - that it may

not be sued for the acts o] ts subsidiary. Because the motion

referred to matters outside ° pleadings, the court in Sargent also

treated the motion as one for summary judgment. The court held that

even the "rather weak showing f:a connection in labor relations" -

a Zayre officer had signed a tlement agreement resolving another

discrimination dispute involwing the subsidiary - raised a genuine
issue of material fact as t he nature of the interrelationship
between Zayre and its sub#$ &iary so as to preclude summary
judgment. )

Applying the single employer test to the uncontested facts

before it, the Court finds that there is at least a factual

question as to whether PIIG. d PAC are so integrated that they

should be viewed as a singlé @iployer in the plaintiff's Title VII
action. There is evidence i e record of common management: PIIGI

and PAC have "from time to time shared common officers and/or

liability as "employer" und
Act).

he Age Discrimination in Employment



}?;IGI and PAC; Adrienne D. Stone is
:fﬁ&th PIICI and PAC; and PIIGI and
PAC shared the same address & ffice building. More importantly,
there is evidence indica _centralized control of 1labor
relations: PIIGI and PAC sh 3& é personnel office and director
which "centralized and coor _ated . . .payroll and employment
advertisements and applicati&_-.,“12 and through which PAC responded
to the OHRC investigation - PIIGI stationery.”  While such
evidence might well consti; te a "rather weak showing of a
connection of labor relati& between PIIGI and PAC, the Court
finds it sufficient to preé e judgment as a matter of law. The
court, therefore, denies summsry judgment to the defendant, PIIGI.

As to the plaintiff's 'Motion for Summary Judgment, the

plaintiff asserts that she is entitled to judgment as a matter of

law because the Oklahoma Human Rights commission determined there

is reasonable cause to believ@ that the plaintiff was the victim of

racial discrimination. This €ourt, however, is not bound by such

a determination, but must ke an independent inquiry into the

allegations. E.E.O.C.v. GeneralElectric Co, 532 F.2d 359, 370-371 (4th

! pefendant PTIGI's Bri@f in Support of Motion to Dismiss, p.

10.

12 pefendant PIIGI's B
p.10.

3 11 Smith v. Jones Wareho
the court noted that a let
employee on the parent corpe
centralized control of labeo

., 590 F.Supp.1206 (N.D. Ill. 1984),
of termination of the subsidiary's
tion's stationery was evidence of the
relations. Id at 1208.



Ccir. 1976). Upon review of tha briefs, the Court finds that the

following genuine issues of #iiterial fact remain: 1) whether the

position of Credit Analyst was-filled by PAC; 2) whether Michael D.

Windler was hired intoc the pd#iition of Credit Analyst at PAC; 3)

whether any Blacks have been Hired in PAC's Credit Department; 4)

r the position of Credit Analyst at

PAC on more than one occa 5) whether PIIGI and PAC are

sufficiently integrated so as to impose liability on PIIGI for any

wrongdoing of its subsidiary ¢ C; and 6) whether PAC's failure to

employ the plaintiff was due“ﬁb racial discrimination. Because of

these factual gquestions, the urt denies the plaintiff's Motion

for Summary Judgment.
The Court sets the follﬂﬁinq schedule:

January 4, 1991 W EXCHANGE THE NAMES AND
L ADDRESSES OF ALL WITNESSES,

INCLUDING EXPERTS, IN WRITING,

ALONG WITH A BRIEF STATEMENT

REGARDING EACH WITNESS'

EXPECTED TESTIMONY (UNNECESSARY

IF WITNESS' DEPOSITION TAKEN);

January 18, 1991 [ COMPLETE ALL DISCOVERY;

FILE AN AGREED PRETRIAL ORDER
AND EXCHANGE ALL PRENUMBERED
EXHIBITS (Defendant

is to prepare the order);

February 11, 1991

FILE SUGGESTED FINDINGS OF FACT
AND CONCLUSIONS OF LAW AND ANY
TRIAL BRIEFS;

February 19, 1991

February 25, 1991 NON-JURY TRIAL AT 9:00 A.M.

10



778
IT IS SO ORDERED this / R “day of December, 1990.

UNITED STATES DISTRICT JUDGE

11



IN THE UNITED ST
NORTHERN

% DISTRICT COURT FOR_THE
croroktatoMA F I L E D

FOREST OIL CORPORATION ) DEC 11 1350
) Jack C. Silver, Clerk
Plaintiff ) U.S. DISTRICT COURT
)
VS, ) Case No. 87-C-801-C
)
OKLAHOMA NATURAL GAS COMFANY )
a division of ONECK Inc. )
Defendant. )
- RDER

NOW on this (QEId f@ 1990, pursuant to the

| herein by the Plaintiff and the Defendant, it is
ORDERED, ADJUDGED AND DECRHEED that the Complaint, as amended, and the

Stipulated Dismissal With Prejudice

Counterclaims, as amended, filed in action, are hereby dismissed with prejudice.

The parties shall each bear their own atorneys' fees and costs.

{INITED’STATES DISTRICT JUDGE
JORTHERN DISTRICT OF OKLAHOMA

APPROVED:

Forlestss Hiblyudd,
By: Robert H. Gilliland, Jr.
Stanley L. Cunningham
Laurence M. Huffman
MCcAFEE & TAFT
A Professional Corporation
Two Leadership Square
10th Floor
Oklahoma City, Oklahoma 73'102
(405} 235-9621 :




1
(
A

and

R. K. Pezold

Danny P. Richey

John R. Decker

Kenneth Mather

BRUNE, PEZOLD, RICHEY & LEWIS
700 Sinclair Building

Six East Fifth Street

Tulsa, Oklahoma 74103

Attorneys for Plaintiff,
Forest Oil Corporation

0 omar A Trly

John L. Arrington, r,

Thomas ]. Kirby F/ y >

HUFFMAN, ARRINGTON, KIHLE, G-}".’J_’;BERJNO
& DUNN E

A Professional Corporation

1000 ONEOK Plaza

Tulsa, Oklahoma 74103

(405) 585-8141

and

Terry W. Tippens

Harry H. Selph, II

David L. Kearney

FELLERS, SNIDER, BLANKENSHIP,
BAILEY & TIPPENS

2400 First National Center

Oklahoma City, Oklahoma 73102

(405) 232-0621

Attorneys for Defendant,
Oklahoma Natural Gas Company,
a division of ONECK Inc.



DONNA JONES, as next of kin
ALLEEN ASBURY,

Plaintiff,
V.
RONNIE L. NICKENS,

Defendant,

and LOUIS W. SULLIVAN, M.D.,

Secretary, United States
Department of Health and
Human Services,

Third-Party Defendant.

This action came on for he

United States Magistrate, presiding,

having been duly rendered,

NORTHERN'

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

¥ES DISTRICT COURT FOR THE
BISTRICT OF OKLAHOMA

90-C-371-C /

e o e

TFILED

iy

DEG 11 1390 jw’

Jazk C. Silver, Clerk

U.5. DISTRICT COURT

before the court, Honorable John Leo Wagner,

the issues having been duly heard and a decision

IT IS ORDERED AND ADJUDGHD that the plaintiff take nothing from the third-party

defendant and that the plaintiff pay th

following sums upon negotiation of the liability

insurance draft payable to plaintiff;;"fi’ier attorneys, and the Department of Health and

Human Services:

1. Ninde Funeral Director§
(balance of funeral e3

2. Ash, Crews & Reid

($500 attorney fee; $

3. Department of Health

Services

jes)

6.55 court costs)

$2,393.94

$1,316.55

$6,289.51



i

LEO WAGRER ~
ITED STATES MAGISTRATE




BANCOKLAHOMA MORTGAGE CORP., ) 101990
an Oklahoma corporation, ¥y

Plaintiff,
Case No. 90~C-154-C

VEREX ASSURANCE, INC., a
Wisconsin corporation,

Defendant.

BancOklahoma Mortgage Corporation, individually, and by and

through its counsel, Kenneth M. Smith of the firm Robinson,
Lewis, Orbison, Smith & Caﬁia, and Verex Assurance, Inc.,
individually, and by and thraﬁﬁh its counsel, James P. McCann of

Doerner, Stuart, Saunders, Wiel & Anderson, pursuant to the

provisions of Rule 41(a)(1), Fed.R.Civ.P., hereby jointly
stipulate to the dismissal of the above-captioned action, such

dismissal to be with prejudice to any subsequent refiling.

ROBINSON, LEWIS, ORBISON POERNER, STUART, SAUNDERS,
SMITH & COYLE - DANIEL & ANDERSON

By /WM

Kenneth M. Smith
Patricia Neel

" J&mes P. McCann (OBA#5865)
" Kathy R. Neal (OBA#674)

P.O. Box 1046 .- 10840 Atlas Life Building

Tulsa, Oklahoma 74101 “-'Talsa, Oklahoma 74103

(918) 583-1232 . (918) 582-1211
Attorneys for Plaintiff Attorneys for Defendant
BANCOKLAJIOMA MORTGAGE CORP.  VEREX ASSURANCE, INC.

Prv S T ow T




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN BISTRICT OF OKLAHOMA

FEDERAL DEPOSIT INSURANCE n
CORPORATION, as Manager of the ™
FSLIC Resolution Fund, e
successor in interest to the
FEDERAL SAVINGS AND LOAN
INSURANCE CORPORATION,

as Receiver for VICTOR S
SAVINGS AND LOAN ASSOCIATION,

Plaintiff,

N\

o~

v.

)
)
)
)
)
)
)
)
)
%
) Case No. 89-C-872
)
HOWARD L. MILLER and LINDA A. )
MILLER, husband and wife, 4 )
DONALD R. MEINTS and CHERYL RENE )
MEINTS, husband and wife, s )
MILLER, MEINTS & DITTRICH, an )
Oklahoma General Partnership; = )
GRAND FEDERAL SAVINGS BANK o )
OF GROVE, OKLAHOMA, and GAINES B. )
DITTRICH, an individual, o )
)
)

Defendants.

NOTICE @F DISMISSAL
' : NDANT

Plaintiff, the Federal Dﬁ it Insurance Corporation, manager

of the FSLIC Resolution Fund, "‘Successor in interest to the Federal

Savings and Loan Insurance:ﬂ%xporation ags receiver for Victor

savings and Loan Association hn "PDIC"), pursuant to Fed. R. Civ.

P. 41(a)(l), hereby dismisss all claims asserted herein against
Defendant Grand Federal S&vi_ g Bank of Grove ("Grand Federal").
In support of its dismissal, the FDIC states that: (a) Grand
Federal has not served an anaﬁﬂ& or responsive pleading herein; (b)

crand Federal has released and disclaimed any lien it may have to



party defendant in this action..

o James M. Reed, OBA #7466

R. Mark Petrich, OBA #11956
4100 Bank of Oklahoma Tower
One Williams Center

Tulsa, Oklahoma 74172
(918) 588-2700

PTTORNEYS FOR THE FEDERAL DEPOSIT
TNSURANCE CORPORATION AS MANAGER
OF THE FSLIC RESOLUTION FUND, AS
'8UCCESSOR IN INTEREST TO THE
FEDERAL SAVINGS AND LOAN INSURANCE

7 CORPORATION AS RECEIVER FOR VICTOR
% @AVINGS AND LOAN ASSOCIATION

~

s Yo
I the undersigned do her#éby certify that on the /Y day of
December, 1990, a true and cory@ ' i
Notice of Dismissal of Party
with proper postage thereon fu.
of record: '

Howard L. Miller
712 Felix Street o
St. Joseph, MO 64502

Linda A. Miller
No. 10 Stonecrest
st. Joseph, MO 64

Mike Thompson
President :
Grand Federal Savir
1010 S. Main, Box.
Grove, Oklahoma 7




RMP-1404

Gregory A. Guerrero

Micah Sexton 5

Holliman, Longholz, lmnnals
& Dorwart

Holarud Building, Su. ',-a 700

10 East Third Street - .-

Tulsa, Oklahoma 74103




DISCLAINER

THE BANK OF UBLANOMA, N.A., Grove, as succeasor-in~-intersst
to the FIRST BANK BF UROVE (the "Bank*), hersby agrees to RELEASE
any mortgage int@ieet it may claim on the follewing described

propartyt

y 9 and 10, except the South 35
- 7 in Block 18, in the town of

by virtue of Lti'migol. hereinafter described, and DISCLAIME
any right, title: interest it may have in and to those certain
mortgages given MILLER, MEINTS & DITTRICH - A PARTNERBHIP,

("Miller, Meint § faver of PIRST BANK OF GROVE, OKLAHOMA:

Piled Besk Page _Anmgung
3/317/04 463 i $28,000.06
8/06/84 470 4l 28,015.00
This Discla is not to be construad as a releassxor

waiver of the which the above referenced mortgages sescursd

and the Bank -~ ‘peserves any and all right and or remedy

it may have, at-law or equity, to enforce and/or collact any

indebtedness % by Miller, Meints or any general parctner
thereof.
THE BANK OF OKLAHOMA, N.A. GROVE
48 sucCessor-in-interest to
the PFIRST BANK OF GROVE
By -
reslqaent Dee E. Renshaw
STATE OF OKLABOMA
counry or® blRE

. undersigned, a Notary Public, in and for

said Count ] on this _10th day of _July ¢ 1980,
personally Y. ) Dee E. Renshaw ; to me known

to bs the ide
thereof to thi

the name of the zaker

..
ag instrument as its Vice~President and

acknowledged + he executed the same as his free and
voluntary act :j and as the free and voluntary act and
deed of the Oklahcma, N.A., Grove, for the uses and

purposes thersir forth.

- hand and seal of office the day and year

g
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IN THE UNITE ES DISTRICT COURT 4
FOR THE NORTHE STRICT OF OKLAHOMA I .
Oor D
L ke, @
JOHN ELLISON, e @90
Plainti "-;ff ~
Gy e
vs. No. 89-C-711 , %
v

RAFAEL GONZALES, Colonel,
UNITED STATES ARMY,

T Nt Vaa? Vot Vet St Vgl Vot St s

Defend

This matter comes on lconsideration upon the Motion to

Dismiss, filed by the Defe , ‘Rafael Gonzales, Colonel, United
States Army, and the Moti ;Qlaintiff, John Ellison, to place
this case in administrative | nce during the pendency of certain
administrative exhaustion e; 8 on the part of Plaintiff.
Defendant originally i his Motion to Dismiss, alleging
lack of subject matter ;' sdiction and failure to exhaust
administrative remedies, © ber 22, 1989. Plaintiff sought and
received several extension time to respond to Defendant's
Motion to Dismiss. During th .terim, the case was transferred to
Honorable Layn Phillips.
Judge Phillips held s status conferences the result of
which indicated the case wi her settled or the issues therein
were moot. At the last of ¢ snferences Plaintiff requested and
was granted permission to his Complaint to allege additiocnal

matters, which was done Aug 23, 1990.



P——

s | )

On August 31, 1990, Defi renewed his Motion to Dismiss as

tc the Amended Complaint, ging the same grounds previously

urged. Plaintiff requested- was granted additional time to

respond to Defendant's Motio ithout responding to the Motion to

Dismiss, Plaintiff moved, ¢ eptember 28, 1990, to place this

matter in administrative aba e,

The Court concludes Pla Lff's Motion to place this case in

administrative abeyance shou # and the same is DENIED. Plaintiff

is directed to file, within. lays hereof, his response, if any,

to Defendant's Motion to #s8, specifically addressing the

issues of subject matter ﬁﬂiction and failure to exhaust

administrative remedies. Fur xtensions to response will not be

granted by the Court. In “avent Plaintiff chooses not to

respond, within the time al @, the Court will enter its Order

dismissing, without prejudige, this action.

e
day of Dgcember, 1990.

Yz

/5"( /{J/fm/ 23/

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE

IT IS SO ORDERED this




B8 DIBTRICT COURT FO H
HOYRICT OF OKLAHOMA b T L E D

DEC 5 1999

CLAUDE FREDERICK TEARS, JR Jack C s
resident of Texas, ’ u.s. D,S.rg',f\’r:r,rg{?’;k
QURT

Plaintife,
vs. o

McGILL ENVIRONMENTAL _
SYSBTEMB, INC., an Oklahoma
corporation,

Case No. 90-C-374-B

a/k/a

McGILL AMERICAS,
Defendant.

Tt Vangs? sl Nl Vsl s sl s Nt t it Nkl Vgt Vingt? Vmglh agt

NG DISMISSAL

q(’\ AL ,HLO ‘ 1..--}
NOW this ™ day of Jevember, 1990, the Joint

Stipulation For Dismissal? ith Prejudice having been

previously filed herein iﬁ is the finding of this court that

the said cause of action @hpuld be Dismissed with Prejudice.
IT IS THEREFORE ORD ;ZADJUDGED AND DECREED that the
above entitled cause of aé¥ion be and is hereby Dismissed

With Prejudice.
S/ THOMAS R. BRETT

JUDGE




UNITED STATES D
NORTHERN DIS

RICT COURT FOR THE

w OF OKLAHOMA F I L E D
DEC 5 1990

Jack C. Silver, Clerk
U.S. DISTR'T COURT

UNITED STATES OF AMERICA,
Plaintiff,

v8.

EUGENE GODWIN; COUNTY TREASUREIM,.S- '
Creek County, Oklahoma; and .

BOARD OF COUNTY COMMISSIONERS,
Creek County, Oklahoma,

CIVIL ACTION NO. 90-C-828-B

(/Quu‘

r consideration this _- day

Defendants.
RECLOSURE

This matter comes on

of jKQI,C£4hJOJ1/, 1990. The Plaintiff appears by Tony M.

Graham, United States Attorneyﬂ”@r the Northern District of
Oklahoma, through Phil Pinnell; ﬁ$aistant United States Attorney;
the Defendants, County Treasuﬁu , Creek County, Oklahoma, and
Board of County Commissioners, greek County, Oklahoma, appear by
Wesley R. Thompson, Assistant ﬁ gtrict Attorney, Creek County,
Oklahoma; and the Defendant, E Hné Godwin, appears not, but
makes default. |
The Court, being fu  ﬁdvised and having examined the

court file, finds that the Defﬁ dant, Eugene Godwin, acknowledged
receipt of Summons and Complaif ;cn or about October 4, 1990;
that the Defendant, County Tr 'xex, Creek County, Oklahoma,

acknowledged receipt of Summo nd Complaint on October 1, 1990;

and that Defendant, Board of Cgiinty Commissioners, Creek County,

Oklahoma, acknowledged receip Summons and Complaint on

September 26, 1990.




It appears that the Daéfendants, County Treasurer,
County, Oklahoma, and Board 0* County Commissioners, Creek
County, Oklahoma, filed theirﬁ isclaimer on October 2, 1990; and
that the Defendant, Eugene God@in, has failed to answer and his
default has therefore been enﬁ red by the Clerk of this Court.

The Court further fi de that this is a suit based upon

a certain mortgage note and fop foreclosure of a mortgage
securing said mortgage note ug ‘the following described real

property located in Creek Cousilly, Oklahoma, within the Northern

Judicial District of Oklahoma;

Lot 15, Block 4, QUALL VIEW WEST ADDITION to
the City of Bristow, in Creek County, State
of Oklahoma, accordlilg to the Recorded Plat
thereof. :

The Court further £j ﬂn that on June 11, 1982, the

Defendant, Eugene Godwin, and liorene C. Godwin, executed and
delivered to the United States of America, acting through the
Farmers Home Administration, tHeir promissory note in the amount

of $35,900.00, payable in monﬁﬁly installments, with interest

Oklahoma.




The Court further fimds that on June 11, 1382, the

Defendant, Eugene Godwin, and@f.rene C. Godwin executed and

delivered to the United State# ©of America, acting through the

Interest Credit Agreement

Farmers Home Administration, &

pursuant to which the interes ate on the above-described note

and mortgage was reduced.

The Court further fi g that on October 26, 1982, the

Defendant, Eugene Godwin, and ‘eane C. Godwin executed and

delivered to the United State f America, acting through the
Farmers Home Administration, &I:interest Credit Agreement
pursuant to which the intereaﬁ:3dte on the above-~described note
and mortgage was reduced. i

The Court further £ ds that on January 11, 1983, the

Defendant, Eugene Godwin, and Lbrene C. Godwin executed and
delivered to the United States pf America, acting through the
Farmers Home Administration, Interest Credit Agreement

pursuant to which the interest rate on the above-described note

and mortgage was reduced.

The Court further f-: - that on June 17, 1983, the
Defendant, Eugene Godwin, and i:mne C. Godwin executed and
delivered to the United States of America, acting through the

Farmers Home Administration, &ﬁ"Interest Credit Agreement

pursuant to which the interest fate on the above-described note

and mortgage was reduced.

The Court further fifi#8 that on May 3, 1984, the

Defendant, Eugene Godwin, ex ted and delivered to the United

States of America, acting throtigh the Farmers Home




Administration, an Interest Cre#iit Agreement pursuant to which

the interest rate on the above=@escribed note and mortgage was

reduced.
The Court further fiﬁﬂ#-that on April 8, 1985, the
Defendant, Eugene Godwin, execift®d and delivered to the United

h the Farmers Home

States of America, acting throu
Administration, an Interest Crddit Agreement pursuant to which
the interest rate on the above @Bcribed note and mortgage was

reduced.

The Court further fin@ds that on December 11, 1985, the

Defendant, Eugene Godwin, exedqﬁﬁd and delivered to the United

States of America, acting through the Farmers Home

Administration, an Interest C it Agreement pursuant to which
the interest rate on the abovaﬁhwscribed note and mortgage was
reduced. |

The Court further £ Hﬁﬂ that on October 20, 1986, the
Defendant, Eugene Godwin, exac@@ad and delivered to the United
States of America, acting thrdﬁ h the Farmers Home

t Agreement pursuant to which

Administration, an Interest (]

@scribed note and mortgage was

the interest rate on the abov

reduced.

The Court further £ ;B that on November 18, 1987, the

Defendant, Eugene Godwin, exe@ifed and delivered to the United

States of America, acting thrdiigh the Farmers Home
Administration, an Interest Cg@idit Agreement pursuant to which
the interest rate on the abow escribed note and mortgage was

reduced.




The Court further' 8 that on October 7, 1988, the

Defendant, Eugene Godwin, ex ﬁd and delivered to the United

States of America, acting th h the Farmers Home

Administration, an Interest it Agreement pursuant to which

the interest rate on the abo @scribed note and mortgage was

reduced.

The Court further B that on January 11, 1986, the

Defendant, Eugene Godwin, ex ed and delivered to the United

States of America, acting th h the Farmers Home

Administration, a Reamortiza and/or Deferral Agreement

pursuant to which the entire t due on that date was made

principal.

The Court further ﬁ that on June 7, 1989, a Release
From Personal Liability was ﬁted by the Farmers Home
Administration, releasing Lo. €. Godwin from personal
liability to the Government ﬁhe indebtedness and obligation
of said note and security in

The Court further 8 that the Defendant, Eugene

Godwin, made default under t ﬁaxms of the aforesaid note and

mortgage by reason of his fa ® to make the monthly

installments due thereon, wh default has continued, and that

by reason thereof the Defend. Bugene Godwin, is indebted to

the Plaintiff in the princip . of $34,592.65 plus accrued
interest in the amount of $4! 4 as of January 23, 1990, plus

interest accruing thereafter le rate of 13.25 percent per

annum or $12.5576 per day unt dgment, plus interest

thereafter at the legal rate il fully paid, and the further



sum due and owing under the ink rest credit agreements of
$26.335.71 plus interest on that sum at the legal rate from
judgment until paid, and the ce#ts of this action in the amount

ﬁyOO fee for recording Notice of

of $28.00 (520.00 docket fees, :

Lis Pendens). .“f
The Court further fiﬁﬁh that the Defendants, County

Treasurer and Board of Countylﬁ mmissioners, Creek County,

r interest in the subject real

Oklahoma, claim no right, tit
property.

IT IS THEREFORE onnﬁfﬂb, ADJUDGED, AND DECREED that the
Plaintiff have and recover judﬁ%bﬁt against the Defendant, Eugene
Godwin, in the principal sum d3'$34,592.65 plus accrued interest

in the amount of $4%6.44 as oflahnuary 23, 1990, plus interest

accruing thereafter at the rat# of 13.25 percent per annum or

$12,5576 per day until judgmenf: plus interest thereafter at the

current legal rate of ZlilE?f

paid, and the further sum due ##id owing under the interest credit

agreements of $26.335.71 plus-:"grest on that sum at the legal

rate from judgment until paid d the costs of this action in

the amount of $28.00 ($20.00 ket fees, $8.00 fee for recording

Notice of Lis Pendens), plus afy additional sums advanced or to

be advanced or expended during is foreclosure action by

Plaintiff for taxes, insurandﬁ';ﬁbatraoting, or sums for the
preservation of the subject p rey.
IT IS FURTHER ORDE ADJUDGED, AND DECREED that the

Defendants, County Treasurer Board of County Commissioners,




Creek County, Oklahoma, have ight, title, or interest in the

subject real property.

IT IS FURTHER ORDEREll; ADJUDGED, AND DECREED that upon
the failure of said Defendant;: gene Godwin, to satisfy the
money judgment of the Plainti @rein, an Order of Sale shall be
issued to the United States M Hl for the Northern District of
Oklahoma, commanding him to a tise and sell with appraisement
the real property involved he "and apply the proceeds of the
sale as follows:

First:

In payment of the ¢ ~of this action
accrued and accruin curred by the
Plaintiff, includin @ costs of sale of

said real property;

Second:
In payment of the jJ ent rendered herein
in favor of the Pla £f;

The surplus from said sale, i , shall be deposited with the

Clerk of the Court to await £ r Order of the Court.
IT IS FURTHER ORDE “ADJUDGED, AND DECREED that from
and after the sale of the abo lescribed real property, under
and by virtue of this judgmer decree, all of the Defendants

and all persons claiming undé em since the filing of the
Complaint, be and they are fi barred and foreclosed of any
right, title, interest or cl in or to the subject real

property or any part thereof




S/ THOMAS R. BRETT

UNITED STATES DISTRICT JUDGE

APPROVED:

TONY M. GRAHAM
United States Attorney

Dol 2 e //

PHIL PINNELL, OBA #7169
Assistant United States Attorﬂwy
3600 U.S. Courthouse

Tulsa, Oklahoma 74103

(918) 581-7463

WESLEY R. THOMP
Assistant Disgfi Attorney
Attorney for Defendants,

County Treasurer and
Board of County CommLSSLOner#,
Creek County, Oklahoma

Judgment of Foreclosure
Civil Action No. 90-C-828-B

PP/esr




i§ DISTRICT COURT FOR THE FIL ED

F'RICT OF OKLAHOMA
pEC 5 1990 ¢F

édcl)[il/_I.PCARNE_.&E:K LUMBER & SUPPLY g l-‘]USCk [g:‘s %h’fr"cgﬁ%
Plaintiff, g
v. ; 89-C-558-8
JAMES MICHAEL STRIPLING, et al, g
Defendants:.'.:f* %
. m

Now before the Court is an app&uifrom a judgment of the Bankruptcy Court (dated

June 15, 1989) denying the debtors '

s and Margaret Stripling a discharge. The

Bankruptcy Court denied the dischargeﬁ?iﬁhder 11 U.S.C. §727(a)(2) & (a)(4) finding that

the debtors knowingly and fraudulentljﬁﬁ?ﬁade false oaths and that the debtors transferred
and concealed assets with specific mtem: to hinder, delay and defraud appellee creditor,

Mill Creek Lumber & Supply Company. Debtors now appeal.

wing findings and conclusions:
a. The medical building was d to place it beyond the reach of creditors
(Trial Tr. 252);

b. The formation of Quality Ci

» Medical Center, Inc. was designed to place the
earnings and assets of Di Mpling’s medical practice beyond the reach of
creditors (Id.);

C. The transfer of stock of 2 ity Care Medical Center, Inc. from Dr. Stripling




. Trinidad) was to place the assets of Quality
ond the reach of Dr. Stripling’s creditors (Id.);
d. The stated income of Jameés Stripling was a material error (Id.);
e. Omitting the transfer of dical building was a material omission (Trial
Tr. 253);

f. The asserted termination, a Stripling’s sole proprietor practice when in

fact she continued to p. e as a sole proprietor was a material omission
(1d.);
g. Omitting the transfer of of Quality Care Medical Center, Inc.was a
material omission (Id.);
h. Omitting the lawsuits whiite the Striplings were plaintiffs was a material
omission (Trial Tr. 257)

Ten categories of circumstances ich may deny a debtor’s discharge in bankruptcy

are described in 11 U.S.C. §727(a). :scharge may be denied if a debtor transfers or

conceals his property either after fili bankruptcy or within one year prior to filing

bankruptey. §727(a)(2). Neither can itfe disputed that a discharge may be denied where

a debtor knowingly and fraudulently migkes a false oath or account. §727(a)(4). An

omission of assets from a Statement airs or schedule may constitute a false oath

under section §727(a)(4)(A). Inre C » 907 F.2d 953 (10th Cir. 1990)(citing Farmers
Co-op. Association v. Strunk, 671 B@d 391, 395 (10th Cir. 1982)). To trigger
§727(a)(4)(A), the false oath must relaf#to a material matter and must be made willfully

with intent to defraud. In re Calder, F.2d at 955 (citing 4 Collier on Bankrupicy,




4727.04[1] at 727-54 to -57 (15th ed. 1987)).

The Tenth Circuit observed that "tlie problem in ascertaining whether a debtor acted

with fraudulent intent is difficult becau$§, ordinarily, the debtor will be the only person

able to testify directly concerning his iniist and he is unlikely to state that his intent was

fraudulent....Therefore, fraudulent int gy be deduced from the facts and circumstances

of a case." In re Calder, 907 F.2d at 9 56 (citations omitted). Where a discharge is

denied based upon §727(a), "The b krtptey court’s ultimate determination concerning

fraudulent intent will not be set aside s clearly erroneous." In re Calder, 907 F.2d at

956.

Transfer of the Office Building

Appellants first attack the Ba
transfer can be held fraudulent the tr
debtors had no equity in the office b
been fraudulent. The Tenth Circuit

property, and found the argument to b f}iééious. The Calder court held,

[The debtor] has argued that
debts because the undisclosed
worthless assets. However, a
727(a)(4) (A) denial of dischar
information concerned a wo:
defense is specious.’

ghould not be denied a discharge of his
¢ accounts and mineral interest were
trant debtor may not escape a section
r asserting that the admittedly omitted ...
‘business relationship or holding; such a

In re Calder, 907 F.2d at 955 (quotingliire Chalik, 748 F.2d 616, 618 (11th Cir. 1984)).

Thus, if the omission of a worthless baifik account or mineral interest may be fraudulent
notwithstanding the worthless charactéf-of the asset, then applying the same reasoning,

the transfer of an arguably worthiess e'.'building may be correctly held to be fraudulent

-3
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if transferred with the requisite intent t&é;;hinder, delay, or defraud creditors. Appellants’
argument on this point is unpersuasive. .

Appellants next attack the Bankmtcy Court’s conclusion that the failure to list the
office building on their schedules was a'-"ﬁateﬁal omission. The Striplings argue (without
reference to the record) that the omissiﬁii:%ass *an honest and inadvertent error, committed
have made no showing that the ﬁnding-*ﬁ clearly erroneous. Thus, this argument too, is
without merit.

Formation and Transfer of Quality Care Medical Center. Inc.

The Striplings next take issue with the Bankruptcy Court’s finding that Quality Care

Medical Center, Inc. was formed, and later transferred, with intent to hinder, delay, and

defraud. Appellants claim that Quality Caire Medical Center, Inc. was formed to enjoy some
type of tax advantage. Appellants i to identify support in the record for their

explanation. The Bankruptcy Court © erved that the corporation was formed after

Appellants were sued by Appellee ancél{ few days before Appellee obtained a judgment

(Trial Tr. 246). Appellants also claim th 'stock was transferred to a physician associate
of Stripling’s (Dr. Trinidad) as incentivé to remain with her in practice. The Bankruptcy
Court found otherwise, noting that the stock transfer was accomplished without the

knowledge of Dr. Trinidad (Trial Tr. 252), that no consideration was received for the

transfer, and that the minutes of the Bodrd of Directors meeting reflecting the transaction
were a sham (Trial Tr. 246-248). Inlight of these contrary circumstances, it cannot be

concluded that the Bankruptcy Court ﬂﬂdmgs were clearly erroneous.



Denial of Discharge Based on Acts of Spouse

James Stripling argues that the ﬂgﬂnkmptcy Court should not have denied him a
discharge because of the acts and omisﬂiﬁhs of his wife. The Bankruptcy Court, however,

found that James and Margaret Stnp

"were a team, a partnership, and what Dr.
Stripling had was available to Mr. Sm;ﬂing and certainly what Mr. Stripling had was
available to Dr. Stripling." (Trial Tr. 245 ) Although Appellants assert that each had their
own separate businesses, Appellants fail to identify supporting evidence in the record.
Absent such a showing the Bankruptqf Court’s findings must be considered correct.

Estimated Income of Debtors

The Bankruptcy Court found thm'::fa material error was made in the scheduling of
James Stripling’s annual income ($35,0@é), and that the error was "misleading” and could
“materially affect administration of theestate and the rights of creditors." (Trial Tr.
253.) Appellants assert that James’ l:rl.'ie income was closer to $19,000 and draw the
unsupported conclusion that "to est:mata Mr. Stripling’s income high, can hardly impact

creditors or the administration of the estate adversely." The positing as false without

marshalling sufficient support from the 'r'ecord that which the Bankruptcy Court has

As that is all that Appellants have dot-mf:g:here, this argument is also without merit.

Omitted Lawsuits

The Appellants’ final argument iﬁ that the omission from the schedules of four

lawsuits in which Appellants were plax Jtiffs *had no appreciable effect on the assets of the

parties [and] should be considered error.” The Bankruptcy Court, however, had



a contrary opinion, "[t]he Court does single out and consider these lawsuits wherein the

[Appellants] are Plaintiffs to be of subst#ntial significance, and it is very important that

these assets were in fact not listed on Sel sedule B-2 of the Bankruptcy Petition.” (Trial Tr.

257.) Under the previously cited reason i of In re Calder, even omitting "worthless" assets
of a debtor is sufficient for the denial of :':'a:;fﬂi'scharge under §727(a). In re Calder, 709 F.2d
at 955. Thus, Appellants’ depiction of ':fthe omitted lawsuits as insignificant accounts
receivable is hardly sufficient to reverse the Bankruptcy Court’s finding as clearly
EITONEous. :
Conclusion

None of the Bankruptcy Courtﬁild_ings that Appellants take to task are clearly
erroneous. While each separately could?:ﬁﬁssfbly support a denial under 11 U.S.C. §727(a),
taken together the decision of the Bankniptcy Court must be considered correct. Therefore,

the Judgment of the Bankruptcy Court is, hereby, AFFIRMED.

,/
SO ORDERED THIS é day of BQCQN\ 1142, A , 1990,

e

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE



A

T'ATES DISTRICT COURT FOR
NORTHERN msrmcr OF OKLAHOMA TPE ILED

DEC 5 1990 y#

C. Silver, Clerk
1J10§k DISTR!™T COURT

NICHOLE DAVIS, |
Plaintiff, =~
90-C-982-B /

V.

DEPARTMENT OF HUMAN SERVICES .
et al, il

A N R SN T T T T L e e

Defendanmﬁ.:}

8R OF DISMISSAL

Petitioner filed this action for a‘_;-Writ of Habeas Corpus in federal court to test the
legality of her detention by the Oldahﬂma Department of Human Services. Petitioner now
moves to dismiss for the reason that thﬁ-;fl)epartment of Human Services released Petitioner
from its custody on November 21, 199“ thus mooting the action. Without considering the
merits of the habeas petition,’ the Cciﬁi_:t_agrees the case is now moot.

Therefore, it is hereby Ordered th)at this case be dismissed.

SO ORDERED THIS & day_ff . l\ Eo o ~L 'L) < , 1990.

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE

! Petitioner should be aware that future case ﬁlinm‘fm be warranted by existing law or a good faith argument for the extension,
modification, or reversal of existing law, not interposed improper purpose, and (after reasonable inquiry) grounded in fact to the best
of the signor's knowledge. Rule 11 F.R.C.P. Where an actiow s without foundation Rule 11 sanctions may be imposed against the plaintiff.
Crabirec v. Muchmore, 904 F.2d 1475 (10th Cir. 1990)(dittlet cours abused its discretion by witholding sanctions against plaintiffs bringing
frivolous action under 42 U.S.C. §1983).
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IN THE UNITED $TATES DISTRICT COURT DEC 5 K90
FOR THE NORTHERW BISTRICT OF OKLAHOMA
Jock C. Silver, Clerk
'}.8. DISTP'~T MOURT

F & M BANK & TRUST COMPANY,
Plaintiff,

vs. Case No. 88-C-1072-B

FEDERAL SAVINGS AND LOAN INSURANCE

CORPORATION as receiver for Victor
savings and Loan Association,

Nt N s Vst N et Vg Nt vt t® St

Defendant.
JUDGMENT

In accordance with thdhﬁﬁder entered herein on November 21,

1990, granting Motion For Suﬁﬁary Judgment in favor of Defendant,

Federal Deposit Insurance Coﬁﬁbration as Receiver of Victor Savings
& Loan Association, Judgment is hereby entered in favor of
Defendant, Federal Deposit Insurance Corporation as Receiver of

Victor Savings & Loan Association and against the Plaintiff, F & M

Bank & Trust Company on the ”nﬁés between the parties. Each party
is to bear its own attorneys fees and costs, the Court having
determined neither party is the prevailing party herein.

e

DATED this “jf' day offbuaember, 1990.

THOMAS R BRETT
UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN.DISTRICT OF OKLAHOMA

GREGORY W. DAVIS,

)
Plaintiff, )
fw') CASE NO. 90~-C0Q08 B
v. Yy
) v - -
BEVERAGE PRODUCTS CORPORATION, ) [
an Oklahoma Corporation, d/b/a ).
PEPSI-COLA BOTTLING COMPANY OF ) eG4 ol
TULSA, ) L N - Ew L
Defendants. )
STIPULATION OF DISMISSAL WITH PREJUDICE

The undersigned, couﬁsel for the parties to this

action, hereby stipulate pursuant to Rule 41(a) of the Federal

Rules of Civil Procedure to d iss this action with prejudice

and stipulate that no costs,

Xpenses, and attorneys' fees shall
be assessed against either parﬁy.

This 9rad day of medember, 1990.

MCCORMICK, ANDREW & CLARK
‘K- Professional Corporation

- ﬁ/ - @.,,K-—‘---n,
Stephen L. Andrew ///,/f’
D. Kevin Ikenberry

Suite 100, Tulsa Union Depot

111 East First Street
Tulsa, Oklahoma 74103

Attorneys for Plaintiff

[Signatures continued next page. ]



LPATRICK & CODY

] — s
U i)%@hf%n ) weqefo T
R. Slaton Tuggle; III

" Jeffrey A. Van Detta

Suite 3100
100 Peachtree Street
Atlanta, Georgia 30303

CHOLS, WOLFE, STAMPER, NALLY
& FALLIS, INC.

Thomas D. Robertson

- Suite 400, 014 city Hall Bldg.
124 East Fourth Street
Tulsa, Oklahoma 74103

Attorneys for Defendant

IT IS SO ORDERED thib, of December, 1990.

. Judqéé\
o United States District Court




ZILED
DEC 4 1930

Jocs Co Sheer, Clork
LS, o aCT CCURT

IN THE UNITED STATE&&BISTRICT COURT FCR THE

NORTHERN DISTRICT OF OKLAHOMA

FEDERAL DEPOSIT INSURANCE CORP.,
" in its corporate capacity,

Plaintiff,

VS. Case No. 90—C—558—Bp//
SERVICE STEEL CO., INC., a
corporation, ROBERT B. MANTON,
an individual and FIRST METALS,
INC.,

Tt N Nkl M st il sl ml Vot gt St St uret

Defendants.

ADMINISTRATIVE CLOSING ORDER

SERVICE STEEL €@., INC.
The Defendant/ having filed its petition in bankruptcy and

these proceeding being stayed ther@by, it is hereby ordered that
the Clerk administratively terminate this action in his records,
without prejudice to the rights of the parties to reopen the proceed-
ings for good cause shown for the @ntry of any stipulation or order,
or for any other purpose required;#o obtain a final determination of
the litigation. &

Ir, within 60 days of &'ﬁinal adjudication of the bankruptcy
proceedings, the parties have not'ﬁeopened for the purpose of obtain-
ing a final determination herein,”this action shall be deemed dismissed

with prejudice.

IT IS SO ORDERED this 4th - gay of December , 1990,

CURI STATES DISTRICT JUDGE
-THOMAS R. BRETT




IN THE UNITED STATES DISTRICT COURT 1
FOR THE NORTHEHN DISTRICT OF OKLAHOMA F I L E D

DEC. 4 199p

Jack C. Silver, Clerk
U.S. DISTRICT COURT

SANDRA L. PARKER,
Plaintiff,
vs. No. 90-C-238-E

APACHE CORPORATION, et al.,

Defendants.

vuvvku.vv

ADMINISTRATIVE CLOSING ORDER

The Court has been advisied by counsel that all issues in this
action have been resolved. Pherefore it is not necessary that the
action remain upon the calendar of the Court.

IT IS THEREFORE ORDERED that the Clerk administratively
terminate this action in his records, without prejudice to the
rights of the parties to reopen the proceedings for good cause
shown for the entry of any ﬂtﬁpulation, order, judgment, or for any
other purpose required to obtain a final determination of the

litigation. The Court retain# complete jurisdiction to vacate this

order and to reopen the actﬁ&M"upon cause shown within thirty (30)
days that settlement has not been completed and further litigation
is necessary.

ORDERED this _’f—- day of December, 1990.

. JAME . ELLISON
- UNT®¢D STATES DISTRICT JUDGE



I T
IN THE UNITED STATES ﬂISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA DEC 4 1990 ¢;¥y

| S

(e

.
FEDERAL DEPOSIT INSURANCE CORPORATION, T

. i
in its corporate capacity, ' C“““

Plalntiff,

vs. case No, 90-C-558-B //'

SERVICE STEEL CO., INC., a

corporation, ROBERT B. MANTON, &n
individual, and FIRST METALS, INC.,

Defendnﬁt.

P I I i

JUDGMENT AGAINBT ROBERT MANTON

The above-captioned mattér comes on for review of the
plaintiff's Motion for Summary Judgment filed herein on
October 2, 1990.

After reviewing the Motidﬁ'fdr gummary Judgment and being
duly advised in the premises, ﬁhe court finds as follows:

1. phe Court has jurisdiction of the parties and the

subject matter.

2. plaintiff filed a Mofion for Summary Judgment against
Robert Manton on October 9, 1990.

3. No objection has be&ﬁlfiled to plaintiff's Motion for
summary Judgment, and Mantonlﬂua advised the Court that he has
no objection to same.

4. The plaintiff's Moti&n for Summary Judgment should be
sustained. |

5. T™he Promissory Nﬁﬁh' which is the subject of

plaintiff's Sixth Cause Of Ad¢tion has been assigned to a third



party, and this cause of acﬁ on should be dismissed without
preiudice.

IT 15 THEREFORE ORDERE! ADJUDGED AND DECREED that
plaintiff have and recover _dgment against the defendant,
Robert Manton, as follows: K

a) Judgment on the Prdﬁiasory Note described in

plaintiff's first Cauge Of Action for the sum of
mhirty-Four Thousand ﬁine Hundred Five and 47/100
Dollars ($34,905.41$} with interest after

- &
judgment at the statutory rate of 7zi£3145 :

B) Judgment on the Prﬁhissory Note described in
plaintiff's Second Cd&ée Of Action for the sum of
geven Hundred Fiftywﬁbur Thousand Eight Hundred
Fourteen and 74/100';bb11ars ($754,814,74), with
interest after Jjudgment at the statutory rate

of 7ﬂ 2ﬂ3(95 H

C) Judgment on the Pro-'

gory Note described in the

plaintiff's Third cauge Of Action for the sum of
Four Hundred Siﬁ: Thousand Six Hundred

Fighty-Eight and 32/100 Dollars ($406,688.32) ,

with interest afte

rate of Z 2‘5 % |

IT IS FURTHER ORDERED, ABJUDGED AND DECREED that plaintiff

judgment at the statutory

have and recover judgment ag#inst the defendant, Robert Manton,

its cost of this acti in the amount of One Hundred




1T IS FURTHER ORDERED, ADJUHGED AND DECREED that plaintiff

have and recover judgment againgt defendant, Robert Manton, for

a reasonable attorney fee in e amount of Five Thousand and

No/100 Dollars ($5,000.00).

1T IS FURTHER ORDERED, JUDGED AND DECREED that the

plaintiff’'s Sixth Cause of - Aetion  is dismissed without

prejudice.

DATED this é day of

, 1990.

Unltﬂd States DlstrlcE'Judge

APPROVED:

REYNOLDS & RIDINGS

K
By: (qﬁNMM WN#

James vogt - 009243

2808 First National Center
Oklahoma City, OK 73102
(405) 232-8131

Attorneys for Plaintiff

WHITEBQOK, HOLTZ, GADDIS & POWERS

o oty

Lloyd K. Holtz o
Expressway Tower, Suite Zﬂﬂb
2431 East 5lst Street
Tulsa, OK 74105

By:

Attorneys for Defendants
gervice Steel Co. and
Robert B. Manton

v1j0085s/11/20



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERW DISTRICT OF OKLAHOMA '~ .75 ‘]

BEULAH M. LONGENECKER and
HOMER I. LONGENECKER,

Plaintif

EEE
vs. .

)

)

)

)

)

) No. 89-C-667-B

)

FIRST SECURITY MORTGAGE )

COMPANY; RESOLUTION TRUST )

CORPORATION as Receiver of . )

Cross Roads Savings and Loan, )

a state banking association; )

PETE MARCUS YOUNG; and R )

TERRY GARTSIDE REALTORS, )
)
)
)
)
)
)
)
)
)
)
)

Defendanﬁﬁ,
and

CROSS ROADS SAVINGS AND LOAN.
F.A., by and through its
Cconservator, The Resolution
Trust Corporation,

Cross-cl&imant

ER

The Motion for Summary
*
Cross—-Claimant, Resolution

dgment of the Defendant and of the
-ugt Corporation in its separate
capacities as Receiver of Cramm Roads Savings and Loan Association
(Cross Roads S & L) and as Ruuuiver of Cross Roads Savings and Loan
Association, F.A. (Federal MM@ociatlon), is before the Court for

decision. The issue present whether the Plaintiffs, Beulah M.

Longenecker and Homer I. Léfigenecker, have a superior right as

sellers of real property anﬁfmlleged holders of a vendor's lien to

that of the movant, Resolutidgh Trust Corporation (RTC), the alleged
holders in due course of a nmte and mortgage on the subject real

property. The Court concludmu that pursuant to Fed.R.Civ.P. 56 and



applicable legal authority gssues of material fact remain and

movant's Motion for Summary J¥dgment should be sustained.
The stipulated facts in % # proposed Pretrial Order, a copy of
which has previously been bmitted to the Court, approved by
Plaintiff's counsel and RTC'§ dounsel, are as follows:

(a) That on September 1988 First Security entered into a

Joint Venture Agr@ement with Cross Roads Financial

Services, Inc., a.wfblly—owned subsidiary of Cross Roads

Savings and Loan A&ﬂ%ciation, whereby Cross Roads Savings

and Loan Associatiofwould fund certain loans, subject to
available funds, ﬁf-qinated by First Security Mortgage

Company {("First Sedurity").

(b) That two (2) offigers, agents or employees of First

Security also servéd on the Board of Directors of Cross

Roads Savings and Lban Association until February, 1989.

(c) Because of the gro . experienced by Cross Roads Savings
and Loan Associatii +he Federal Home Loan Bank Board
requested, by lettér dated February 16, 1989 and at a
February 23, 1989 geeting, that Cross Roads Savings and
Loan Association ase doing business with First

Security.
(d) ©On April 5, 1989, #he supervisory agent of the Federal

Home Loan Bank Bo#&¥§l orally approved Cross-Roads Savings

and Loan Associatiii's funding and acquiring a limited

number of loans (i Eding the one inveolved in this case)

originated by Firuw_security. This limited approval was



(e)

(£)

(9)

(h)

(1)

(3

given to avoid ging a $300,000 commitment fee

previously paid ;Gross Roads Savings and Loan

Association to re ve loans under certain government

bond programs.

On April 12, 1989,7ﬁhqma'Roads Financial Services, Inc.,
a wholly-owned sub jary of Cross Roads Savings and Loan

Association and Firgt Security executed a "Release and

Settlement Agreemeﬁ#“ under which Cross Roads Savings and

Loan Association, rough its wholly owned subsidiary

Cross Roads Financi#l Services, Inc., agreed to certain
conditions, to fun@: certain bond loans originated by

First Security, th i*by terminating their Joint Venture.

That Plaintiff is the previous owner of the real estate

which is the subjegh of this action.

That on or about {1 20, 1989 Plaintiff conveyed the

subject real estaﬁﬁﬁﬁo the Defendant, Pete M. Young by
warranty deed whijh was recorded on April 21, 1989 in
Book 5179 at Page 46D in the Tulsa County Clerk's Office.
That the Defendaﬁﬁ First Security Mortgage Company,
delivered to Plaintjff a check in the sum of $30,112.36.
That said check wa# issued by First Security and was

drawn on its "Loah#' in Process Account - Sand Springs

Branch" which ac¢

nt was maintained at Cross Roads

Savings and Loan
When Plaintiff prélénted the check for payment, First

Security's accountiwith Cross Roads Savings and Loan




(k)
(1)

(m)

(n)

(o)

Association lacked

afficient funds to pay the check and
the check was retu Qd for lack of sufficient funds.
That Plaintiff has ‘Bbot received payment on the check.
That simultaneou=ﬁ | with Plaintiffs' execution and
delivery of the waFranty deed to the Defendant Young,

said Defendant exaﬂﬁtad and delivered to First Security

a promissory note ﬁ@r'the amount of the purchase price
and cloéing costs;;pacured by a real estate mortgage

covering the subja&iﬂproperty.

That also on abaﬁ; April 21, 1989, First Security

delivered and aas&.nnd the said note and mortgage to
Cross Roads Finaﬁﬁial. Services, Inc., who in turn
assigned the note'&; | mortgage to Cross Roads Savings and
Loan Association. @ mortgage was recorded on April 21,
1989 at Book 5179, PAge 461, in the Tulsa County Clerk's
records. :
In consideration r the assignment of a note and
mortgage, Cross Rme#ds Savings and Loan Association
transferred $36,084.77 into First Security Mortgage
Company's Gover! it National Mortgage Account,
maintained at Cros#s Roads, on April 25, 1989, five days
after closing and &o¥er the period of a weekend.
On July 12, 1989, the Federal Home Loan Bank Board
declared Cross Ro Bavings and Loan Association to be
insolvent and app ed the Federal Savings and Loan

Insurance Corporati: n'(“FSLIC") as Receiver thereof. On



(p)

(q)

(r)

the same date, the «:Federal Association, Cross Roads

Savings and Loan .A,, was formed and the FSLIC was

appointed as its - _érvator. Certain of the assets,

including the Note: d Mortgage involved herein, held by

the Receiver were . wired for value by the new Federal

Association in a Phrchase and Assumption transaction

pursuant to an Acquisition Agreement.
That also on Julyﬁ$ ,-°1989, the Federal Home Loan Bank
Board declared that the claims of general creditors of

the savings and 1gn were "worthless" pursuant to 12

C.F.R. § 561.42 88). - The claims asserted by the
Plaintiff against e Cross Roads Savings and Loan
Association, in HRBteivership, are general creditor
claims.
With the enactment the Financial Institutions Reform,

Recovery and Enforiement Act of 1989 ("FIRREA") the

Resolution Trust ::aration ("RTC") succeeded to the

FSLIC, as Receiv@w of Cross Roads Savings and Loan
Association and Conservator of the Federal
Association.
On or about May 1 3990, the Federal Association was
placed into Rec# sgship by the Office of Thrift
Supervision, there ending the RTC Conservatorship and
the RTC was & nted Receiver of the Federal

Association.




Fed.R.Civ.P. 56(e) prov

", . . When a mot
made and supported
an adverse party 1
allegations or den
pleading, but the &
affidavit or other
must set forth sp
there is a genuine

for summary Jjudgment is
provided in this rule,
not rest upon the mere
-of the adverse party's
e party's response, by
provided in this rule,
fic facts showing that
fsue for trial. .

In their Response Brief _éfendant RTC's Motion for Summary

Judgment, Plaintiffs contend :material issues of fact remain as
follows:

Officers and Directors #'First Security Mortgage Company
(Mack Martin and Lindell Sh ”ke) were also Directors of Cross
Roads Savings and Loan and 088 Roads Financial Services, Inc.
Such is a fact established b ﬁ record but it is also undisputed
that Martin and Shoemake re  d from the respective boards on
February 23, 1989 at the di jon of the Federal Home Loan Bank
Board (FHLBB), two months pr to the subject loan transaction
herein.

Plaintiff asserts tha he April 4, 1989 release and
settlement agreement did no t rminate the involvement between
First Security and Cross Savings and Loan. There 1is no
factual support in the recor i this contention.
Plaintiffs' assertion : the check they received and
accepted from First Security ‘the amount of $30,112.36 was not
valid consideration in payme 'or the subject realty is contrary
to law. 12A 0.S. § 3-104; ).8. §§ 106, 114, 115; Stillwater

Ind. Fund, Inc. v. State e ard of Req., 541 P.2d 173, 176

(Okla. 1975). The record a ‘reflects that First Security digd

-6



receive consideration from

BE Roads Savings and Loan for the

assignment of the note and gage.

For the purposes of dgﬁ
is irrelevant that the mon#@
account after the date of cl®
Loan received the assignm
intervening weekend appears

wWhile it is a fact thaj
Cross Roads Financial Servic
May 26, 1989, a month afte
Plaintiffs' case was fil
Plaintiffs' vendor lien clai

Plaintiffs' assertion €
the ' subject check would b
opinion testimony of Gary Hq:

is not admissible or proba

Fed.R.Civ.

States v.

{fiing the rights of the movant, it
.fe deposited to First Security's
I;ﬁnd after Cross Roads Savings and
.~ of the note and mortgage. An
accbunt for the delay.

e assignment of First Security to
""fnc. was not filed of record until
the closing and a few days after
- such is not material because
# not based on "priority of record."
¥ Cross Roads Savings and Loan knew
hce is based upon the speculative
, President of First Security, which
@ to create a fact question under
P. 56 to affect € ;riqht of the movant, RTC. United

Wheeler, 444 F.2d (10th Cir. 1971). The following

excerpts of the testimony of Gary Hobbs reflects its speculative

character:

"Q.

But you had state hat it is your opinion that on April

' khew that checks had been returned
for not sufficien ids; is that correct?
That's correct.

What independent | owledge on behalf of yourself do you
base that opinic -

Conversations hel een myself and Gates Williams (of
Cross Roads Savini and Loan), conversations between the
law firm of Chap Riggs and the law firm of Jones,

-7



"""""""

Givens with Gates ]
to those convers
Federal Home lLoan
took place in ear]l

ams and myself and their relating
that they were having with the
loard, just all that process that
il.

(Gary Hobbs Deposf pp. 400-001).

@#d] that it was Cross Roads Savings
to fund loans?

[I believe you tes
and Loan's intent'

* * *

At various times ‘ghink -- as I go through this
process, I think different things based upon what I learn
or don't learn. gccasion, I have thought -- had

questioned whethe
these loans. I do
what their intenti
what their intenti

ot Cross Roads intended to fund
w that I can form an opinion of
18 presently, but I have guestioned
As.

(Gary Hobbs Depos 1, pp. 402-403).

checks that were returned for not
ou aware of any documents .
opinion that Cross Roads Savings
. being returned for insufficient

Okay. Other than
sufficient funds,’

Is the question, ‘have any evidence that they knew

before or on?

Yeah, do you have s/ evidence or do you know of any
i ‘he returned checks themselves?

I have not reviewed the returned checks themselves. The
only evidence I Kk of are the conversations I've had
with Mr. Williams, '

‘fhe same question for the Federal
Do you have or do you know of any
sort your opinion that the Federal
knew that the checks were being
ient funds by April, 19897

Okay. Let me as
Home Loan Bank B
evidence that woul
Home Loan Bank M
returned for not

conversations that I had with Mr.
held leading up to the April 12
ads and its counsel in which they
put conversations that Cross Roads
1 was having with the Federal Home
my understanding that Cross Roads
8 the checks and that they were
# to the Federal Home Loan Bank

Here again, I kn
Williams and tha
agreement with
made representat
and Cross Roads'
Loan Bank Board.
is the c¢ne who
returned those



Board. That -- I
my understanding.

(Gary Hobbs' De§5m5 on, pp. 409-410).

Plaintiffs' assertion: ﬂchecks had been returned con other

First Security accounts prewvi +£o the date of the transaction at

-

issue, does not create a métﬁ ilrfact concerning the knowledge or
notice to Cross Roads SaVv
transaction at issue. -éin¢
subject loan was not an "
Plaintiffs are not generali
Loan are not supported bylﬁt at;;e evidence in the record.

R i

Summary judgment pursu ffb Fed.R.Civ.P. 56 is appropriate

where "there is no genuine ig#ue as to any material fact and that

08

.the moving party is entitl nﬁn judgment as a matter of law."

Celotex Corp. v. Catrett, 47

§. 317, 106 S.Ct. 2548, 91 L.Ed.2d

265, 274 (1986); Anderson V, Lobby, Inc., 477 U.S. 242, 106

s.ct. 2505, 91 L.Ed.2d 202 {1986); Windon Third 0il and Gas V.

Federal Deposit Insuranc ﬁg:-tion, 805 F.2d 342 (lo0th Cir.

1986). In Celotex, 477 U. 317 (1986), it is stated:
ef Rule 56 (c) mandates
dgment, after adequate
4 upon motion, against a
ke a showing sufficient
éxistence of an element
grty's case, and on which
+he burden of proof at

"The plain langua
the entry of summ
time for discover!
party who fails:&
to establish thé
essential to that
that party will
trial."

To survive a motion for s judgment, nonmovant "must establish

that there is a genuine-iﬁ f material facts..." Nonmovant

"must do more than simply: .. that there is some metaphysical



doubt as to the material fac¥m."™ Matsushita v. Zenith, 475 U.S.

574, 585 (1986).

The undisputed facts in @ record before the Court establish

that RTC - Cross Roads Saving# and Loan, F.A. is a holder in due

course of the subject notice #nd mortgage as a matter of federal

law. D'Oench, Duhme & Co. V. P.D.I.C., 315 U.S. 447, 62 S.Ct. 676,

86 L.Ed. 956 (1942). 1In the Supreme Court formulated a

rule of federal common law in prder to promote the public interest
in preserving and protectﬂ%g the Federal Deposit Insurance
Corporation (FDIC), herein ﬂﬁc, in its corporate capacity from
certain claims asserted by hdﬁkawers against the FDIC as successor
in interest to a failed ﬁﬁnk. As the D'Oench doctrine has

developed, federal courts hﬂ%ﬁ enunciated a federal common law

nolder in due course status which is applicable to RTC herein.

, 758 F.2d 156, 161 (6th Cir.)

cert. denied, 474 U.S. 944, 106 8.Ct. 308, 88 L.Ed.2& 286 (1985);

Federal Deposit Ins. Cor v, ch, 525 F.Supp. 1379, 1384 (E.D.

Mich.), affd in part, vacated in pan 2 F.2d 1262 (6th Cir. 1985); Matter

of CTS Truss, Inc., 857 F.2d #87, 362 (5th Cir. 1988); Firstsouth,

F.A. v. Aqua Const.,

58 F.2d 441 (8th cir. 1988); and

v. Murray, 853 F.24 1251, 1256

(5th cir. 1988).

At the summary judgme gtage, a defaulting borrower must

produce affirmative evideneé from which a trier of fact could

reasonably find that the RTE Yas aware of the specific claims and

defenses asserted by the baﬁﬁmwar against the failed institution.

10




B. L. Nelson and Associate

(N.D.Tex. 1990), citing §
Corp., 730 F.Supp. 741 (N.D.fex. 1990). The RTC is indulged a
presumption that it had no #ledge of any defenses to the asset

8 receiver or conservator of the

on the date of its appointment

failed institution. Allegatighs that the RTC had actual knowledge

because defenses to the RTC's B#isets were presented in the original
complaint were insufficient t¢ defeat the RTC holder in due course
status. Federal Deposit v. Caledonia Inv. Corp., 725

F.Supp. 90 (D. Puerto Rico 1889). The RTC is not required to

inspect the assets of a failei pank before it agrees to enter into
the purchase and assumption agreement and therefore cannot be
charged with actual knowledge erely because the information was in

the bank files. Federal De W h . Corp. v, Wood, supra, and Gilman

v. Federal Deposit Ins. Corp,y 660 F.2d 688 (6th Cir. 1981). See

also, Federal Deposit In + V. Armstrong, 784 F.2d 741, 745

osit Ins. Corp. v. Manatt, 688

(6th Ccir. 1986); and Fede
F.Supp. 1327, 1331 (E.D.Ark,
Plaintiffs claim that thi ﬂﬁggngg federal common law doctrine

applies to disputes betwea ﬁpa RTC and borrowers, not third

parties such as the Plaintif . In a recent decision the federal

Bankruptcy Court for the Eastérn District of California held that

the D'Oench doctrine is not ited to side agreements or disputes

between RTC and the borre ... but is equally applicable to

disputes between RTC and thigll parties. Adjootian v. Lamont Lions

Club, toc be reported at 119 ». 749 (Bkrtcy. E.D.Cal. 1990). The




Ajootian court stated that  not apply the D'Oench doctrine to

third parties would be i :ﬂistent with legislative intent
expressed in 12 U.S.C. § (e), which is to allow acgquiring
corporations such as the make a determination as to the
extent and value of a failg nding institution's assets and to
move with great speed in ord :b preserve the going concern value

of the failed institution. ' an, supra, p. 7. Also see, Langley

v. F.D.I.C., 484 U.S. 86, - 8.Ct. 396, 98 L.Ed.2d 340 (1987).

fSLi.M)~§;+&MF
g

Federal Deposit Ins. Corp. erchants National

725 F.2d 634, at 640 (11t r. 1984), states th

knowledge of a bank's trans ons possessed by the

division of the FDIC, in ord o carry out the inten
is not imputed to the FDIC!: osed banking division.
Recent authority has ﬁ; that the FDIC or RTC need not meet
any of the traditional re ments of a holder in due course,

Campbell Leasing, Inc. v. F} 901 F.2d 1244 (5th Cir. 1990), and

specifically need not acquij an asset without knowledge of any

defenses thereto, Sunbelt F.S8.B. v. Amrecorp Realty Corp.,

730 F.Supp. 741 (N.D.Tex.

The facts herein reve : Cross Roads Savings and Loan was
declared insolvent and clos the FHLBB on July 12, 1989, and
the FSLIC was appointed re On the same date the new federal
association was formed an FSLIC was appointed conservator.
Also on that date, the as receiver and the federal
association entered into a ase and assumption transaction in

which the federal associatio yough its conservator purchased and

.12




assumed certain assets of.¢ " u£pads Savings and Loan, including

the subject note and mort ”{ﬁy In the meantime, the federal
association has been placed I“xeceivership, the conservatorship
being terminated, and the :mypointed as its receiver.
Due to the fact the f &l association acquired the subject
note and wmortgage by wa¥y - of the purchase and assumption
transaction, the federalllggsociation is shielded against
Plaintiffs' claims or defen Ato the note and mortgage by federal
common law and by the federﬂf &#Bociation's presumptive holder in
due course status. The undiuﬂ@ﬁed facts reveal Plaintiffs have not

overcome such presumption. purts are compelled to apply these

federal common law principle# despite the fact they may be harsh

and inequitable. edera fﬁ Ins. Corp. v. Kasal, 913 F.2d

487, 492 (8th cir. 1990)!

Plaintiffs' vendor's liem claim must fail because 42 0.S. § 28

states that a vendor's lien  ”.applicab1e against anyone "except a

purchaser or encumbrancer in;ﬂbu¢ faith and for value." The record
reveals the federal associ . £hrough RTC is such a purchaser or
encumbrancer in good faith gpii for value.
For the reasons express '?;ein, Plaintiffs cannot prevail in

an action against Cross R B8 Savings and Loan or the federal

ge tilt to Plaintiffs, but the law
i .D'Cench, supra, clearly come down on
$rospect, Plaintiffs should have
., such as a cashier's check at the
-iities of D'Oench, supra, and its

! The equities in this
and established public polig
the side of the RTC. In
required cash or certified £
closing to avoid the harsh

progeny.
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association for the forecl sre of the vendor's lien or the

cancellation or rescission o e subject real estate sale.
The Motion for Summaryﬁ dgment of the Defendant and Cross-
Claimant, Resolution Trust ration, in its separate capacities

as Receiver of Cross Roads ‘@Avings and Loan Association and as

Receiver of Cross Roads rings and Loan, F.A., is hereby

SUSTAINED. For the reasonsﬁz #d, Plaintiffs' Motion for Sunmmary
Judgment is OVERRULED.

A separate Judgment &éping with this Order shall be
entered this date.

The matter is set for . us conference as to the remaining

4,
Y
Defendants on the 2 *Lday

e
Suauarys , 199f , at
/

/ /> o'clock
, L ad -
DATED this — f December, 1990.

.“*"““~}éﬁaoaﬁﬂﬂﬁéaggglgzzfz;z?%i;\

THOMAS R. BRETT ~
UNITED STATES DISTRICT JUDGE



FILED

IN THE UNITED ‘I;BTES DISTRICT COURT o 1“‘:}0%
' I

FOR THE NORTH DISTRICT OF OKLAHOMA =0

DOROTHY E. WELLS, Jagk C. Silver, Clerk

1.8, NISTD COLRT

Plaintig;?

-

. -
vs. No. 90-C-599-B+
UNITED STATES OF AMERICA,
I.R.S. REVENUE AGENT
STEPHEN L. CARDELL,

)
)
)
)
)
)
)
)
)

This matter comes on ﬁ@x consideration upon the Motion to
Dismiss, pursuant to Fed.Rféﬁv.P. 12(b), filed by Respondents,

United States of America andﬁi.a.s. Agent Stephen L. Cardell.

This pro se action was f£iled by Petitioner, Dorothy E. Wells

(Wells), against the Unite tates of America (Government) and
Agent cCardell (Cardell) attdmpting to quash an I.R.S. summons'
directed to "Cushing Medi&wi Clinic, Inc., Dr. Emil Milo."?
(Clinic/Milo) . .

Wells apparently has or had some employee and/or contractual

relationship with the CclinidjMilo during the years covered by the

summons, 1985-89. The Gove ent seeks this information relative
to Wells' tax liability and offense exposure for the years in

question.

! Wells' Complaint als
County Health Department emp
tax related information.
summons, merely a letter reé
quash issue relative to it.

yddresses an I.R.S. letter to Creek
jyee Sharon Jahromi requesting certain
pce this does not appear to be a
gt, the Court will not consider the

2 The Court will imply
and Dr. Milo since each sta

disjunctive "or" between the Clinic
de in the same relationship to Wells.




The Government moves tO gmiss, as to the United States of

America, on the ground this C lacks subject matter jurisdiction
because there has been no er of sovereign immunity. As to
Agent Cardell, the Governmen ves to dismiss on the ground a suit
against a government employ seeking relief which affects the
public purse, is essentially A suit against the United States of
America, again implicating soVereign immunity.
The latter issue is i ily disposable. Although Wells'
Petition to Quash alleges Cﬁ 1 acted in excess of his delegated
authority, the averments ag t him are all of acts within his
scope of employment. Stated erwise, Wells' allegations against
cardell concern his action an I.R.S. agent, not individual
actions beyond the confines g duties. The relief Wells seeks
ultimately would affect the | ic treasury, i.e. the nonpayment of
taxes or additional taxes the years in question. Larson V.
pDomestic Foreign Commerce Ci “, 337 U.S. 682, 688-89 (1949).

The Court concludes 1s' action against Cardell is
tantamount to a suit aqaina5f & sovereign and as such must be so

measured. reign Commerce Corp., supra. See
ted states, 449 F.Supp. 7 (W.D.
Okla. 1978); nit jtates, 426 F.Supp. 5 (W.D. Okla.

1976); Polmaskijitch v. Uni! , 436 F.Supp. 527 (W.D. Okla.

1977). The Court further ct es this action as to I.R.S. Agent

cardell should be and the 8 hereby DISMISSED.

The Court next tur the issue of subject matter

jurisdiction which, if la g, must cause the action to be




dismissed. It is black letteé¥F law that suits against the United

States of America are not maji #inable absent a waiver of sovereign
immunity. Wells cites three gbunds for jurisdiction, 28 U.S.C. §§
1331 and 1340 and 26 U.S.C. & 7609 (h) (1).
Sections 1331 and 1340,3 le general grants of jurisdiction,

do not provide waiver of reign immunity. Hillier v. United

gtates, 84-1 U.S5.T.C. ¢ (D.Kan. 1983); Murray v. United

states, [(82-2 U.S8.T.C. 1§ }, 686 F.2d 1320 (8th Cir. 1982),

cert.den. 459 U.S. 1147; EBagql gr Industries, Inc. v. U.8., 901

F.2d 1530 (10th cir. 1990) ;- :t-¥-) Pierce

v. , 662 F.Supp. 519.

The Government contends ther 26 U.S.C. § 7609 (h) (1) acts to

waive sovereign immunity turfi# upon whether Clinic/Milo is a third-

party recordkeeper. Also, would have to be a person entitled

to notice and, concomita i -standing to seek to gquash the

summons. Ra Commissiofé of Internal Revenue, 774 F.2d 932

v.

(9th Ccir. 1985); sStinnett Injited States, 84-2 U.S.T.C. § 9568

(N.D. La. 1984); , 85-2 U.S.T.C. 9 9851 (D.
Kan. 1985). If not, Wells uld have no right to notice and no

standing to petition to quaﬁ the summons.

An employer is not a rd-party recordkeeper within the

statute §7609(a)(3). Howevel, it is not clear whether Clinic/Milo

was Wells' employer for th rs in issue or stands in ex contractu

relationship to Wells.
What is clear from the:" ted record before the Court is that
the instruments sought from’ fe¢/Milo was that entity's records.

These records were not maim ed for Wells, and do therefore not

3



entitle Wells to notice (thus

v. United States, 400 U.S.

States, 84-1 U.S.T.C. 9§ 928

specifically enacted to pro¢

whose perscnal records

recordkeepers," not records:
purposes. Donaldsen, HQWﬂ;H
reprinted in 1976 U.S. Code |

No. 938, 94th Cong., 2d Sess

S. Code Cong. & Admin. News

The Court concludes it

that Clinic/Milo is not a €

not entitled to notice of t

standing to bring the insta

this action as to the Unite

same is hereby DISMISSED.?

oA
DATED this N da

3

Attorney General not serve
while correct is subsumed .
Dismiss.

The Government's pi

#f&nding) of the summons. Donaldson
.7 (1970), and Organtini v. United
(N.D. Il11l. 1984). Section 7609 was
1t the privacy interest of citizens
e maintained by  “"third-party
mpiled by a third party for its own

No. 685, 94th Cong., 2d Sess. 307,

. & Admin. News 2897, 3203; S. Rep.

\cks subject matter jurisdiction in
rd-party recordkeeper and Wells was
gummons which would lend predicate

-guit. The Court further concludes

Qtates of America should be and the

e ., 1990.

ey

< - < h o
R AP 2 R 0 g Rl W o L. \

THOMAS R. BRETT ”
UNITED STATES DISTRICT JUDGE

jon as to invalid service [the
required by Fed.R.Civ.P. 4(d) (4)],
@ Court's ruling on the Motion to
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ares prsteicr coorr © 1 L B D
ISTRICT OF OKLAHOMA
T 1830

e € Silver, Clerk
C ST AOURT

IN THE UNITED
FOR THE NORTHE

RUTH H. CREECH,
Plaintiff,

vs. Case No. 87-C-1012-B
CITY OF FAITH HOSPITAL; CITY
OF FAITH CLINIC; CITY OF

FATTH MEDICAL AND RESEARCH -
CENTER; MICHAEL McGEE, M.D.;
BRENT BENNETT, M.D.; MICHAEL '
LAUGHLIN, M.D.; JOHN DOE;
RICHARD DOE; XYZ CORPORATION
and other unknown and unnamed
entities and individuals

T T et Nt S Nl St Sat? sl St gl St “at St Nyt

This matter comes on - - @onsideration upon the Motion to

Reopen filed by Plaintiff, H. Creech, this case having been
administratively closed pe q the outcome of a case in the
Southern District of Ohio in _'ing the same issues' as the instant
case. The administrative cleosiing Order provided this action would
be deemed dismissed with pre ice if the parties had not reopened
the instant case for the pu ﬁm'of obtaining a final adjudication
herein within 60 days froi e final adjudication of the Ohio
proceedings on appeal to th %th Circuit Court of Appeals.
The Sixth Circuit ente its opinion in the Ohio matter on

July 13, 1990. Plaintiff me to reopen on August 13, 1990, well

-action involve a claim of lack of
al operation performed upon the
th facilities by doctors practicing

' This action and the
informed consent to a su
Plaintiff at the City of P
there.



within the 60 day period. Theér@ has been no response to Plaintiff's
Motion to Reopen.

The district court proci ings in Ohio narrowed the defendants
to Michael McGee (McGee) and the City of Faith Medical and Research
Center (Center). The Sixth rcuit determined the Ohio district
court's assertion of persona trisdiction over McGee was improper
and that the claim against him must be dismissed. The Circuit
further ruled personal jurias aﬁion did exist as to the Centerlbut
determined the damages issue'féiquired retrial because the hospital

bills and records of Plaintiff at City of Faith were excluded from

the jury. The Court further  guled the Center was entitled to an

off-set of the amount of ;e settlement (unknown) Plaintiff
effected with Oral Roberts, flichard Roberts and the Oral Roberts
Evangelical Association.

To this Court's knovle the damages matter has not been

retried in Ohio. Since the possibility exists any award upon

retrial may be less than thé amount of the settlement, thereby

negating any further action in either state, this Court is not

inclined to reopen this cas this time.

If, within sixty (60) d s of a final adjudication of the Ohio
proceedings now pending beft *he district court for the Southern
District of Ohio, the partif @ve not reopened for the purpose of
obtaining a final determinaf herein, this action shall be deemed

dismissed with prejudice.

2 The Circuit Court det
of the benefits of Oral Ro
a Miracle" telecasts in COhio
Plaintiff's cause of action
the forum state.

ned the Center's knowing acceptance
'Evangelical Association's "Expect
reated an agency by estoppel and that
*oBe from the Center's activities in



IT IS SO ORDERED this , #'~day of December, 1990.




-3 i3
BONNIE M. FARRIS, L CLTRE
Vet it

2L U DT DOURT

vs. No. 87-C-742-B
LOUIS W. SULLIVAN, M.D.,
Secretary of Health and
Human Services,

Defendanﬁﬁ

e
w

Now before the Court is BPlaintiff's application for fees and

other expenses under the tal Access to Justice Act (EAJA)

pursuant to 28 U.S.C. § 12(b) and (d), in the amount of

$6,379.02.

Bonnie M. Farris (Clai t) brought an action pursuant to 42
U.S.C. § 405(g) for judicialfrhview of the final decision of the
Secretary of Health and Huﬂ;m.Services (Secretary) denying her
application for disability iﬁ#urance benefits under §§ 216(i) and
223 of Title II of the Act, 42 U.S.C. §§ 416(i) and 423.

The matter before this ﬁ@urt was whether claimant's onset of
disability date was Decembaffﬁ, 1985, as the Administrative Law

Judge (ALJ) found, or whethe¥ it was March 1, 1984, as claimed by

Plaintiff.

After briefing and oral #&rgument, the United States Magistrate

recommended a finding of an. eonset date of March 1, 1984. Upon
review, this Court found t ‘the record was undeveloped on the
jssue of when the onset of #@isability occurred and remanded the

matter to the ALJ. The ALY -then found that the disability onset



date was March 1, 1984.
The issue before the Couﬁﬁ is whether Plaintiff's attorney is
entitled to fees under EAJA, /28 U.S.C. § 2412(b) and (d). The

relevant language of EAJA is;;

A court shall awafd to a prevailing party
other than the Un A States, fees and other
expenses ... incuffsgd by that party in any
civil action ... hrought by or against the
United States in a ourt having jurisdiction
of that action, ufiless the Court finds that
the position of the United States was
substantially just ied .

The Supreme Court has rﬁgently interpreted "substantially

justified" in Pierce v. Und o

, 108 S.Ct. 2541, 2550 (1988) as
" ‘justified in s ;
degree that could
... no different
both in law and faa

justified to a
tisfy a reasonable person

_? fhe ‘reasonable basis
The medical advisor, Dfi Mancuso identified that Ms. Farris'
problems began in 1984. Cla aht began taking anti-depressants in
1984. Testimony of claima is family members indicated a very
noticeable change in clai ‘f's personality in 1984. Social
Security Ruling 83-20 (SSR . ﬁO) is insightful in determining the
onset of disability, though  not conclusive. SSR 83-20 does
indicate that medical evid -é js to be the primary element in
onset determination.

The Secretary did not tify medical evidence in the record
1984 onset date nor does the Court
conclude such exists. The ijtary did point out that the record
contained some contradictor{i@vidence of the onset date. However,

none of that evidence was from a medical expert.



SS5R 83-20 specifically ﬁntifies that mentally ill persons

may not be capable of dete ﬁing the onset date, and therefore

*development should be undert ken in such cases to ascertain the

onset date of the incapacit hg impairment." This policy seems
particularly appropriate in ﬁ_é case at bar.

Secretary cites 1 jvan, 898 F.2d 1045 (5th Cir.
1990). Ivy deals with an ip vidual alleging a prior onset date

which was relevant to the-é te the claimant was last insured.

Since the issue of ‘date las nsured' was not raised here, the Ivy

case is not relevant to the case at bar.
Despite certain contra tions, the record did fully address
the issue of disability onsdt date. The evidence in the record,

impacted by SSR 83-20, convifrﬁs the Court the Secretary was not

substantially justified in ‘é¥iginally denying the March 1, 1984

onset date. The Court concl ' 8 Claimant's counsel is entitled to
an award of attorney fees uﬁﬁgr EAJA.

The EAJA sets out a maifmum hourly fee of $75.00 unless the
court determines an increasdﬂin the cost of living is a specific
factor. Plaintiff's EAJA application requests an hourly rate of
$113.50 with cost of living ncrease. Defendant argues that the

cost of living rate should i ase the hourly fee to only $94.35.

Defendant also states that the usual hourly rate awarded by this
Court is $100.00. per hour.
The Court finds that a increase in the cost of living does

justify a higher hourly fe an the $75.00 specified by EAJA.

This Court has previously awsrded an hourly fee of $100.00 and does




SO now.
Accordingly, Plaintiff's Application for Attorney Fees and

Costs under EAJA is granted - the hourly rate of $100.00, for a

total award of $5,495.00 (fd' 4.95 hours) for attorneys fees. The
Court also grants Plaintiff" quest for costs totaling $142.20.

The Court determines Claimant's Application for attorney fees of

$200.00 pursuant to 42 U.S.0i § 406 (b) (1) is subsumed by the

court's award of EAJA attorn fees. There was no showing the hours

supporting the $200.00 awarg:
covered by the EAJA award.

A Judgment will be ente d simultaneously herewith.

el
IT IS SO ORDERED this .;}_ day of December, 1990.

Ly j T /': //' _:
S g g gl LA PLL S T

THOMAS R. BRETT 1
UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

i l; ?[ ]Ei‘fi ][)

FEDERAL DEPOSIT INSURANCE | PEC 31990
CORPORATION, as Manager of the

FSLIC Resolution Fund, : Iver Clerk
successor in interest to the Silvel, T

FEDERAL SAVINGS AND LOAN
INSURANCE CORPORATION,

as Receiver for VICTOR
SAVINGS AND LOAN ASSOCIATION,

Plaintiff,

v. Case No. 89-C-872-<
HOWARD L. MILLER and LINDA A..
MILLER, husband and wife, _
DONALD R. MEINTS and CHERYL RENE
MEINTS, husband and wife, -
MILLER, MEINTS & DITTRICH, an
Oklahoma General Partnershipj:
GRAND FEDERAL SAVINGS BANK -
OF GROVE, OKLAHOMA, and GAINES S.
DITTRICH, an individual, o

R R R R g

Defendants.

This matter comes on fpr consideration this @day of

; 1990, before the udﬂersigned Judge of the United States

District Court. The Federai Deposit Insurance Corporation as
manager for the FSLIC Resolution Fund, successor in interest to the
Federal Savings and Loan Insurance Corporation, as receiver for
Victor Savings and Loan Assﬁﬁiation (the "FDIC"), appears by and
through its attorneys of raﬁ&rd, Hall, Estill, Hardwick, Gable,
Golden & Nelson, P.C. by R. M#rk Petrich. The Defendants Miller,

Meints & Dittrich, an ©klahoma general partnership (the



"Partnership"), Donald R. Meiﬂ#s (*D. Meints"), Cheryl Rene Meints
("C. Meints") and Gaines S.;@ﬁttrich ("Dittrich") appear by and

through their attorneys of re¢ord, Holliman, Langhelz, Runnels and

Dorwart by Micah Sexton. ~The Defendants Howard L. Miller
("H. Miller") and Linda A. M&iﬁér ("L. Miller") appear not. This

Court being fully advised in the premises finds as follows:

1. On or about Septen 'rIS, 1985, H. Miller, D. Meints,

Dittrich and the Partnership executed and delivered a promissory
note to Victor Federal Savﬁﬁgs and Loan Association ("Victor
Federal") in the principal sum of $228,041.14 (the "Note").

2. On October 24, léhﬁ} the Partnership executed and

i extension note in the principal sum

delivered to Victor Federal

of $227,249.61 (the "Extension Note").

3. The Note and Extension Note are secured by a certain real

estate mortgage (the "Mortgagé") in and to the following described

real property located in Del re County, Oklahoma, to-wit:
Lots 7, 8, 9 and 18, Block 18, Original Town
of Grove, Oklahoma, LESS AND EXCEPT a tract of
land in Lot 7, BlBck 18, Original Town of
Grove, more particularly described as follows,
to-wit: Beginning at the SE corner of said
Lot 7, thence Ko " %52 feet, thence West 17
feet, 3 inches, ice South 5 feet, thence
West 7 feet, 9 i thence South 47 feet,
thence East 25 fee y the point of beginning,
Delaware County, homa.

4, The Partnership 8 defaulted under the terms and

conditions of the Note, E sion Note and Mortgage and there

remains a principal amount © énding of $221,867.99, plus accrued

interest through November 1,771990,in the sum of $58,357.12, plus




continuing interest from Nov_; er 1, 1990, until paid, at the rate
of $76.11 per day.
5. ©On March 13, 1987, :.btor Federal was declared insolvent

by the Federal Home Loan Bank Board ("FHLBB") and substantially all

its assets were acquired by ¥ictor Savings and Loan Association
("Victor”). On the 28th da f July, 1988, Victor was declared
insolvent by the FHLBB and v:éjFSLIC was appointed receiver for

Victor and as receiver the FSLIC succeeded to all assets of Victor.

On August 9, 19889, pursuant"tc the enactment of the Financial

Institutions Reform, Recove and Enforcement Act of 1989, Public

Law 101-73, the FDIC becamef:-pager of the FSLIC Resolution Fund
and succeeded to all rights, . itles and interests of the FSLIC as
receiver for Victor.

6. H. Miller and L. ier are in default herein and this
Court has previously granted-thé FDIC's Motion for Default against
said Defendants. ﬂ

7. The FDIC should bﬁ;@ranted judgment in personam and in
rem against H. Miller and tﬁ% Partnership and in rem against D.
Meints, C. Meints, Dittrich &ﬁﬂ L. Miller for the amounts set forth
above, together with all &%sts of this action, accrued and

accruing, including a reaso yle attorneys' fee as determined by

this Court upon application “the FDIC.

8. That the FDIC has & ¥alid first lien on the real property

described above, superior t 11 liens of all Defendants herein,

and the FDIC should be gr#inted judgment in rem against all
Defendants and parties nameéd herein, foreclosing its superior

mortgage in and to the real operty described above.

-3-



IT IS THEREFCRE ORDEREQ;:ADJUDGED AND DECREED by this Court
that the FDIC have and recoﬁﬁg judgment, in personam and in rem,
against Defendants Howard L,fﬂ@ller and Miller, Meints & Dittrich,
an Oklahoma general partnaf@hip, and judgment in rem against
Defendants Donald R. Meints,_éﬁaryl Rene Meints, Gaines S. Dittrich
and Linda A. Miller for théfprincipal sum of $221,867.99, plus
accrued interest through =ﬁﬁvﬁmber 1, 1990, in the sum of
$58,367.12, plus continuing:;%terest from November 1, 1990, until
paid, at the rate of $76.115ﬁnr day, together with all costs of
this action including a reaﬂnﬁable attorneys' fee in an amount to
be determined by this Court atfa later date upon application of the
FDIC.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED by this Court that
the FDIC has a valid fir5t iian on the real property described
above, securing the judgment-#ﬂtered herein in the principal sum of
$221,867.99, plus interest, costs and attorneys' fee as set forth
above, which is prior to all rights, titles, interests and liens of

all Defendants herein and, therefore, the FDIC is entitled to a

judgment in rem against all Défendants herein.

IT IS FURTHER ORDERED, AH&UDGED AND DECREED by this Court that
the rights, titles, interest#;and liens of all parties herein be
foreclosed upon the real pﬁmparty described above and that a
Special Execution and Order-ﬁ% Bale be issued, directing the sale

of the above described rmhlr property after proper notice as

provided by law.



IT IS FURTHER ORDERED, AﬁﬂUSTED AND DECREED by this Court that
the order of priority of li@ns of the parties and the order of
distribution of the proceeds1£rom the sale are as follows:

1. First, to the paymént of delinquent ad valorem taxes,
penalties and interest due the County Treasurer of

Delaware County, Okiahoma;

2. Second, to the payment of all costs incurred herein by
the FDIC; '_

3. Third, to the paquﬁp of the judgment lien of the FDIC in
the sum of $221,867.99, plus accrued and accruing
interest; and

4. Fourth, the balanqgi if any, to be paid to the Clerk of
this Court to await further order of this Court.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED by this Court
that, upon confirmation of the sale of the above described real
property, each and every party herein shall be forever barred,
foreclosed and enjoined fraﬂi asserting or claiming any right,
title, interest, estate or QQuity of redemption in and to said
premises or any part thereof.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED by this Court

that, upon confirmation of said sale, the United States Marshal of
the Northern District of €{iahoma or the Sheriff of Delaware
County, State of Oklahoma, Whi&hever is called upon to conduct said
sale, shall execute and deliver a good and sufficient deed to the
premises to the purchaser thereof, conveying all right, title,
interest estate and equity ©¢f redemption of each of the parties
herein and each and all p&#ﬂiea claiming under them since the
filing of the Complaint in ihis suit, and to the real estate
described above, and that upoﬁ'application of the purchaser, a writ

of assistance shall be issued and directed to the United States
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Marshal or Sheriff of Delaﬁﬁ%& County who shall thereupon and

forthwith, place said premise# in full and complete possession and

enjoyment of said purchaser.Li

States District Court Judge

APPROVED AS TO CONTENT AND FORM:

HALL, ESTILL
GOL & Li:f,

James M. Reed, OBA #7466

R. Mark Petrich, OBA #11856
4100 Bank of Oklahoma Tower
One Williams Center

Tulsa, Oklahoma 74172
(918) 588-2700

DWIEK, GABLE,
l-c :

ATTORNEYS FOR THE FEDERAL DEPOS
INSURANCE CORPORATION ;

HOLLIMAN, LANGHOLZ, RUNNELS
& DORWART

ek &)

Gregory A. Guerrero
Micah Sexton S
Suite 700, Holarud Building .
10 East 3rd Street

Tulsa, Oklahoma 74103

ATTORNEYS FOR DONALD R. _
MEINTS, CHERYL RENE MEINTS,
GAINES S. DITTRICH AND MILLE
MEINTS & DITTRICH, AN OKLAHOG:
GENERAL PARTNERSHIP

RMP-1175
FO3&0-01364 - FRAM “-fhu



BEULAH M. LONGENECKER and
HOMER I. LONGENECKER,

plaintiﬂﬁﬁ.

vS. No. 89~C-667-B
FIRST SECURITY MORTGAGE
COMPANY; RESOLUTION TRUST
CORPORATION as Receiver of :
Cross Roads Savings and Loan,’
a state banking association;
PETE MARCUS YOUNG; and

TERRY GARTSIDE REALTORS,

Defendants,
and
CROSS ROADS SAVINGS AND LOAN
F.A., by and through its '

Conservator, The Resolution =
Trust Corporation,

L A N  d ad  ei d

Cross-Claimant.

JUDGMENT

In keeping with the Order entered this date sustaining the

Motion for Summary Judgment @f the Defendant and Cross-Claimant,
Resolution Trust Corporation;ﬁh its separate capacities as Receiver
of Cross Roads Savings and;ﬁ@an Association, and as Receiver of
Cross Roads savings and Loaﬁ{'F.A., Judgment is hereby entered in
favor of Resolution Trust Cd#ﬁbration in its separate capacities as

Receiver of Cross Roads 8#vings and Loan Association and as

Receiver of Cross Roads Sawihgs and Loan, F.A., and against the

Plaintiffs, Beulah M. Longefiecker and Homer I. Londgenecker, and

Plaintiffs' action is hereby dismissed against said prevailing

parties. The parties are to pay their own respective costs and



attorneys fees.
. = ':j';--,
DATED this : ,ftéﬂwtfﬂ , 1990.

THOMAS R. BREIT '
"'UNITED STATES DISTRICT JUDGE




'ATES DISTRICT COURT F I L E D

IN THE UNITED"

FOR THE NORTH -

LARRY REED d/b/a REED ELECT _
COMPANY, Jack C. Silver, Clerk
(LS. DISTRIET ~OURT

Plainti
vs. : No. 88-C-1328-B
HOPPER CONSTRUCTION COMPANY,
INC., et al., s

L N T

DEfEndaﬁ&&

This matter has resolwv itself to a single pending claim by

Tri-State Electric Supply Co Inc. (Tri-State) against the Federal
Deposit Insurance Corporatio as Manager of the Federal Savings
and Loan Insurance Corpora n Resolution Fund, as Receiver for

. Home Savings and Loan Assp@iation (FDIC-Receiver). By Order

entered and filed February 26, 1990, this Court addressed FDIC-

Receiver's Motion to Dismiss _Based upon a mootness theory that it

is not prudently, judicially:@kpedient to seek judgment against the

receiver of an insolvent, lig@idated bank or savings and loan. The
predicate is, if totally wo i1less, the claim presents no case or
controversy, in that there .11 never be assets with which to
‘satisfy the claim. The Cour nied the Motion to Dismiss.
Notwithstanding, Tri-8 ‘has taken no action to advance this
matter, having failed to att nd a status conference set and held
August 3, 1990. At such ca. @rence Magistrate Wagner recommended

the case be dismissed for

llure to prosecute and allowed Tri-

State ten days to object to @iich recommendation. There being none,

the Court concludes Tri—Staﬁﬁ:is no longer interested in pursuing



its claim.
This case is subject to @ismissal without prejudice pursuant
to Rule 41(b}, Fed.R.Civ.Pﬁﬁhs well as in the exercise of the

Court's inherent power. f@hare the record shows a lack of

diligence in pursuing the suit, dismissal of the suit is proper.

Rohauver v. 5 , 499 F.2d 120 (C.A.8th 1974); See

also, Finley v. Rittenhouge, 416 F.2d 1186 (C.A. 9th 1969), and
cases cited therein. |

The Court finds this mﬁﬁ#@r should be and the same is hereby
DISMISSED. Each party is tofﬁﬁar its own attorney fees and costs.

i N
DATED this D day ¢f December, 1990.

<
-

el I 7K

.+ YHOMAS R. BRETT
< UNITED STATES DISTRICT JUDGE




