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DISTRICT OF OKLAHOMA

IN THE UNITED

R Jack C. Silver, Clark
Uu.S. DisTRicT COURT

ADAM STERLING, )
Plaintiff, ;
V. g 90-C-660-B
WILLIAM SANDERSON, et. al., 3
Defendants. ;
Plaintiff's Motion to Proceed in forgna pauperis was granted and the Complaint filed.

The action is brought pursuant to 42 UQC § 1983.

A litigant whose filing fees and costs are assumed by the public subjects his

action to review for frivolity in acco}:if:é':' {th 28 U.S.C. §1915(d).,' Accordingly, the
Complaint is now to be tested under theﬁmndard set forth in 28 U.S.C. §1915(d). Neiizke

v. Williams, 109 S.Ct. 1827, 1831 (1989}, If it is found to be frivolous or malicious, the

Complaint is subject to summary dism . Id.; Henriksen v. Bentley, 644 F.2d 852, 853

(10th Cir. 1981). The test to be applied {8 whether or not the movant can make a rational

argument on the law or the facts to s wt his claim. Van Sickle v. Holloway, 791 F.2d

1431, 1434 (10th Cir. 1986). Applyirig #his test to Plaintiff’s claims, the Court finds that

several of the Defendants should be di for the following reasons.

The Complaint is based upon afi gerest in Dallas, Texas by FBI agents, authorized

1 Adam Sterling is no stranger to litigation in thils Court. Prior to this action, Plaintiff has filed seven civil rights
actions each against muitiple defendants (86-C-763 86-C-B00-B, 86-C-801-B, 86-C-803-B, 86-C-804-B, 86-C-805-B,
86-C-806-B), as well as three habeas corpus actions 5. 775-C, 86-C-665-B, 88-C-182-B). In each case the action was
dismissed or habeas relief denied.




by a criminal Complaint signed by a United States Magistrate in Tulsa, Oklahoma. The
arrest took place July 31, 1985. Subseaqmnt to the arrest Plaintiff was arraigned before
a United States Magistrate in Dallas amibond was set. Plaintiff apparently did not post
a sufficient bond for his release. .

Against this backdrop, it is clear tl‘mt Plaintiff has not, and will not be able to state
cognizable claims against several defenﬂnnts

United States Magistrates
The Defendant William Sanderwx_i "(‘13) and the Defendant John or Jane Doe (910)
are United States Magistrates entitled tﬁif-'nbsolute judicial immunity for their judicial acts.
Stump v. Sparkman, 435 U.s. 349, 359 {1978). Here, Defendant Sanderson, it is alleged,
arraigned and set bond for Plaintiff. (WO-&S). Likewise, Defendant Doe (United States.
Magistrate in Tulsa) had allegedly failed to set reasonable bond. (30) These are without
question acts "judicial” in nature and as guch, the Untied States Magistrate Defendants are
entitled to immunity for those acts. [d., @it 362. Plaintiff's claims against these Defendants
are frivolous.
United States District Courts
Plaintiff also alleges that Defefidant, "U.S. District Court, Tulsa (9 13) failed,
neglected, and refused to discharge its oversight duties over the Grand Jury and/or to

assure indictment was within speci =..'::,,'=i??.g;ﬁdelines". (9 28.) No allegations are made

concerning Defendant, "U.S. District mﬂn, Northern District of Texas" (9 12).
Plaintiffs suit against these Defmuﬂmts must be considered frivolous, for the "Court",

were it able to be sued as such, is ]ﬂwwise entitled to absolute judicial immunity.



Federal Prosecutors |

Plaintiff complains that Defendanj;‘j:Smke, an Assistant United States Attorney (1
8), refused to obtain an indictment mthi!utl’ﬂny (30) days, and refused to proffer evidence
to the Grand Jury, instead proffering “mm:y instead of facts” (1 28, 33). Plaintff also
complains that John or Jane Doe, the ".S. District Attorney in Tulsa" (9 8) failed to
"discharge his proper oversight duties." (% 28.)

Immunity also is given to pi

prosecutorial functions. Imbler v. Pachm, 424 U.S. 409, 424-31, (1976). In light of the
allegations against these two Defendants, both Defendants are entitled to prosecutorial
immunity, and Plaintiff's suit against them is frivolous.
Dallas County Sheriff |

Plaintiff's sole complaint against Mendant John or Jane Doe (Sheriff of Dallas,
Texas (7 7) is that Defendant Doe, "housed Plaintiff in Dallas County Jail where civil,
constitutional and other rights were den‘ied or abrogated". (9 26.) Although rule; of

federal pleading are liberal, this allegatibm standing as it does without more, lacks any

specificity about which rights were des or how they were denied. Similarly, Plaintiff

does not attempt to state how Defend,mt Doe was personally involved in the alleged
deprivations. The allegations against thia’ﬂefmdant are simply too amorphous, lacking any
meaningful notice for Defendants, to beé gensidered anything but frivolous.
Other Superfluous Defendants |

Plaintiff also names in his suit Dwmdants

John or Jane Doe mdmdually mr m financial institutions or as other law
enforcement agencies, state or fediéral, whether in Tulsa, Oklahoma area or




elsewhere.

(715.) In addition Plaintiff names as Defendants,

John or Jane Doe ... the Court Q 41 the US District Court, Dallas, Texas
together with one or more John gff Jane Does in their employ, et al.

(%19.) Also named are Defendants,

John or Jane Does ...

: ed in pretrial release department,
Dallas US District Court and/or

robation Office, Dallas, and elsewhere.

(7111.) Plaintiff makes no specific alleggitions of wrongdoing by these Defendants. They

are simply never mentioned again in t aint. As such, these Defendants must also

be dismissed because of Plaintifs total fiiiture to allege any supporting facts which might

support a valid action.

United States Marshal(s)

Sterling also attempts to bring !

against one "John Doe", United States Marshal

in Dallas, Texas "and one or more Jo} d Jane Does in his/her employ”. (1 6.)
Regarding suits brought against "John Does", it has been concluded that, "[t]here

is no provision in the Federal Rules &f Civil procedure for suit against persons under

fictitious names". Coe v. United States District Court for District of Colorado, 676 F.2d 411,
415 (10th Cir. 1982). Consequently, s been held that "[e]very pleading must contain
the names of the parties thereto, if hése are known." Id. Because some five years have
passed since the alleged incident gi #ig sise to this suit took place, Plaintiff has had more
than ample time within which to di :' and determine the true name(s) of these public

employees. In these circumstances, tions against fictitious defendants will be



dismissed.?

T )

Remaining Governmental Defendants

After the above-described Defe: are dismissed the only governmental actor

remaining is:
Defendant Scott Forbes (FBI) ... (% 4.)
Plaintiff makes prima facie alle n against Defendant Scott Forbes, sufficient to

withstand a §1915(d) review.

, Plaintiff names one Jack Dornbusch (9 45), one

Mark Kelldorf of Dallas, Texas, (d/b/a #¥ma Basin Exploration Company( (1 46), and one
Vince Perini of Dallas, Texas (his atto y
47).

In his ninth cause of action, P1

either converted Plaintiff’s property or b

Plaintiff alleges Defendant Perini co

Defendants appear to have no relationghip to the operative facts supporting his action

against FBI agent Scott Forbes, hence juris diction for the ninth and tenth causes of actions

cannot be founded upon the pendant doctrine. Jones v. Intermountain Power Project,

794 F.2d 546, 549 (10th Cir. 1986)
Likewise, the ninth and tenth «of action do not present federal questions; thus

the only remaining basis for jurisdiction is the court’s diversity jurisdiction. Plaintiff,

ZSui:agammc"aneormmJo}m or Jane DoV employed in a similar capacity’ to Defendans Scou Forbes, will likewisc be



e

however, has not plead the requisite jqucﬁonal facts to make any determination of
Plaintiff's residency vis-a-vis Dombusch, Kelldorf and Perini. Therefore, no basis for
jurisdiction being found, the claims against these non-governmental Defendants must also
be dismissed.
Conclusion

All Defendants EXCEPT: Scott Forbes (FBI), are hereby Dismissed pursuant to 28

U.S.C. §1915(d).

SO ORDERED THIS __[__‘f_ day of;_@m 1990.

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE




~ ' - FILED

IN THE UNITED S8TATES DISTRICT COURT SEP 14 1390
FOR THE NORTHERN DISTRICT OF OKLAHOMA N

Jack C. Silver, Clerk

WILLIAM L. HICKMAN and 1r &, DISTRICT COURT

RACHEL HICKMAN,

Plaintiffs,

No. 90-C-417-E

vs.

FARMERS INSURANCE COMPANY,
INC.,

Defendant.

NOW on this Z{ZZﬂf ﬂgy of September, 1990, the above-
referenced matter comes on béfore this Court upon the Motion of
Defendant for Summary Judgmaﬁt and the Request of Plaintiff for
Reconsideration of Motion fopr Summary Judgment. And the Court
being duly advised in the prwﬁises finds that:

The original policy purchased on February 19, 1989 lapsed by

its terms for non-payment offﬁremium on November 22, 1989.

The Court further finds that the reinstatement of the policy
was prospective from the time and date of the premium payment on
December 19, 1989 and did nqt cover the accident which occurred
during the period of lapsa.iT

Therefore the Court tinds that Plaintiffs! Request for
Reconsideration of Motion for”éummary Judgment should be denied and
that Defendant's Motion foruﬁhmmary Judgment should be sustained.

IT IS THEREFORE ORﬂﬂﬁﬁb +hat Plaintiffs' Request for

Reconsideration of Motion fer Summary Judgment is hereby denied;



Defendant's Motion for Summary Judgment is hereby sustained and
judgment is entered for the Dafendant.

ORDERED this _ /4™ day of September, 1990.

JAMES ELLISON
“BNITEDY STATES DISTRICT JUDGE



REBECCA G. FRENGER,
Plaintiff,

vS. Case No. 89-C-922-B
CENTRAL STATES ORTHOPAEDIC Aﬂﬁ
SPORTS MEDICINE CENTER,

former TULSA ORTHOPAEDIC _
ASSOCIATES, an Oklahoma genarul
partnership, et al

Defendants.

ISMISSAL WITHOUT PREJUDICE AS TO DEFENDANTS,
- JAMES C. MAYOZA, M.D., INC.

ORDER OF D

Before the Court is Motion for Dismissal of Action

Without Prejudice by the Plaintiff, Rebecca Frenger, as to
Defendants, James C. Mayoz .M.D. and James C. Mayoza, M.D.,
Inc., filed pursuant to F R. Civ. P. 41(a)(2). The Court
finds based upon the abo described Motion that Plaintiff's
claims in this action should be dismissed without prejudice as to
Defendants, James C. Mayozd, M.D. and James C. Mayoza, M.D.,
Inc., with each party to be 3'its own attorneys fees and costs.
IT IS THEREFORE ORD ) that the Plaintiff's Complaint
against the Defendants, es C. Mayoza, M.D. and James C.
Mayoza, M.D., Inc., is her .dismissed without prejudice, with
Plaintiff and said Defendart James C. Mayoza, M.D. and James C.
Mayoza, M.D., Inc. to bear their own attorneys fees and costs.
IT IS FURTHER ORDES that this dismissal is without

prejudice to the right of 'of the remaining Defendants in this

action, to assert any clai3; or lawsuits, if any, which they may



have or hold against Defendants, James C. Mayoza, M.D. and James

C. Mayoza, M.D., Inc.

DATED this [‘L}Hé:y of .

ptember, 1990.

S/ THOMAS R. BRET

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT FOR THE

£p

NORTHERN DISffCT OF OKLAHOMA F / L
. :%P ] >
GENERAL ACCIDENT INSURANCE COM Jack v 1999
OF AMERICA, ' Us Dlg':r Sitey Gl
RIgT

Plliﬂ e !!,
vs. . Ccase No. 88-C-254-P

FIRST NATIONAL BANK AND TRUS
OF TULSA, a national banking

JUDGMENT

association, as successor pctﬂﬂbﬁl

representative of the estate ¢
F. Paul Thieman, Jr., deceasei
NORMA APPLEGATE, successor triulitse of
the Gladys M. Thieman Trust, ahd
F. Paul Thieman and Gladys M. Thieman
Trust, -

vvkuuuvuvvvkuwuw

Dofd@ﬁtﬁts.

The Court finds that th@ December 1, 1987 probate "Order

Approving Settlement of credibor's Claim" does not trigger the

exclusionary language of Genef@l Accident's Professional Liability

Policy.
The Court therefore en .“iudgment against plaintiff in the
amount of $325,000 plus po# '?udgment interest at the rate of

7.95%.

ENTERED THIS /< __ DAY ©

" BEPTEMBER, 1990.

~ BAYN R. PHILLI
CIMMYTTED STATES DISTRICT JUDGE




IN THE UNITED 8T
NORTHERN D.

GENERAL ACCIDENT INSURANCE
OF AMERICA,

vs.
FIRST NATIONAL BANK AND TRUST
OF TULSA, a national banking
association, as successor per
representative of the estate
F. Paul Thieman, Jr., deceas®
NORMA APPLEGATE, successor tr
the Gladys M. Thieman Trust,
F. Paul Thieman and Gladys M.
Trust,

Defa

I. NATURE OF ACTION

A. This is an action
plaintiff, General Accident In
which seeks a determination o
professional liability insur
sought in connection with 
("Applegate"), Successor Tru
{("Thieman Trust"), against
General Accident contends t}
policy because the claim by 2

of its policy, as set forth i

N Ug® gl Ng® Tt Vet Tt Yt Nl Nt gl e e e et e uat ‘wst

. policy.

ISTRICT COURT FOR

LT OF OKLAHOMA i¥f=l [;; E: EJ

SEP 1351990

. Jack €. Silver, Clerk
U. S. DISTRICT COURT

Case No. 88~-C~-254-~P

FINDINGS OF FACT,
CONCLUSIONS OF LAW
AND JUDGMENT

Declaratory Judgment brought by
ce Company ("General Accident"),

8 rights and liabilities under a

The determination is

¢laim made by Norma Applegate
lof the Gladys M. Thieman Trust
estate of F. Paul Thieman, Jr.
there is no coverage under its
ate falls within the exclusions

tion V of this Order.



Applegate, as trustee, co:
the terms and conditions of “policy and is not barred by the
exclusions contained therein. Supplemental Pretrial Order at 1,
August 23, 1990]. |
1T. FEDERAL JURISDICTION

Federal Jjurisdiction is " dinvoked pursuant to the Federal
Declaratory Judgment Act, v.8.C. § 2201, diversity of
citizenship between the parties, 28 U.S.C. 1532, and amount in
controversy exceeding the sum ?510,000 exclusive of interest and
costs. [Supplemental Pretria ywder at 1, Aug. 23, 1990].
The Court utilized its | dard affidavit procedure in this
nonjury trial. The streamli nonjury trial procedure involved
the submission of witness affigivits in lieu of direct examination
on most points. The parties ﬁﬁ'given an opportunity to present
both supplemental direct examimiation and full cross—-examination of
the witnesses during trial. 1@, as set forth below, the parties

submitted comprehensive stipu jons on undisputed matters.

IV. ORDER IDENTIFYING
Oon August 24, 1990, the : entered an "Order Identifying
Trial Exhibits" which stated’ art: "The attached exhibits were
utilized in the trial of this er and will be referenced in the
court's Findings of Fact and ﬁalusions of Law." [Order at 1,
Aug. 24, 1990 (copy attached Accordingly, exhibits referenced
herein will be identified in; ame manner as they are identified

in the August 24, 1990, Ord



V. UNCONTESTED FACTS

N e e e e i

Oon June 18, 1990, this Co “'_issued a scheduling order in this
matter. On July 24, 1990, pu¥fiiant to that scheduling order, the
parties filed.a stipulation q& undisputed facts. Pursuant to the
Court's scheduling order, thiﬁﬁﬁhtter came on for trial on August
23, 1990. The trial began wiﬁﬁ the Court receiving into evidence

the stipulation of uncontestedﬁfadts. All parties stated that they

had no objection to the Cou

receiving this stipulation into
evidence. Accordingly, the Gﬁmwt-adopts the following uncontested
facts as part of its findingsfﬁ%ﬁ conclusions. The following facts

are set forth verbatim (except

as to references to exhibits) as
contained in the parties' Julﬁﬁ24, 1990 filing:

1. F. Paul Thieman, Jr. Thieman”), during his lifetime was
a duly licensed practicing # torney in the State of Oklahoma.
Prior to his death, Thiema'l3&a a partner of the law firm of
Thieman and Kronfeld.

2. Plaintiff General Adﬁident Insurance Company of America
("General Accident"}, issued“@hair Lawyers Professional Liability

Insurance Policy No. PN150044 ' {the "policy"), to the law firm of

Thieman and Kronfeld. The p- y period was from December 1, 1983
to December 1, 1984. The pd cy provided, among other things, as
follows:

THE COVERAGE

‘of the insured all sums in
le amount stated in the
nsured shall become legally
§ as a result of CLAIMS FIRST
DURING THE POLICY PERIOD:

1. . . . To pay on balial
excess of the dedut
Declarations which th
obligated to pay as da
MADE AGAINST THE INS

3




(a) by reason of amy act, error or omission
ervices rendered or that
-andered by the insured
i for whose acts, errors
$ha insured is legally
4  arising out of the
ed's profession as a

or omissions
responsible,

conduct of inggp
lawyer or notary

P

PROVIDED ALWAYS THAT such@&ct, error or omission or such
personal injury happens: - '

(bb) prior to the peiicy period, provided that
prior to the #ffective date of this
policy: P

¥ fails to render services as
tor, receiver, executor,
guardian, trustee, or 1 similar fiduciary capacity,
the Insured's acts and d gions in such capacity shall
be deemed for the purp of this section to be the
performance of profess a1 services for others in the
Insured's capacity as lawyer provided that this
coverage shall not app ‘¢o any loss sustained by the
Insured as the benefic; or distributee of any trust
or estate.

When the insured render
an administrator, co

THE EXCILUSIONS

1. This policy does n

(a) to any judgm or final adjudication based

upon ©Or out of any dishonest,
deliberately fifMudulent, criminal, maliciously
or deliberat@l$f wrongful acts or omissions
committed the Insured. However,
notwithstand Me foregoing, the Company will

provide a def#ifisa for any such claims without
any liability o the part of the Company to pay
such sums as g Insured shall become legally
obligated to plly as damages; * * *

< 4



The policy was in full force effect at all times material to

this action. See Order Identififing Trial Exhibits, Plaintiff's Ex.

A.

3. In 1980, Gladys M. Thleman formed the Gladys M. Thieman

Trust ("Trust"), to which she ﬁﬁmvayed substantially all her assets

and property. The purpose oftﬁia Trust was to pay for her care and

support during her lifetime. sieman was designated as a trustee

of the Trust, and Norma Thif an Applegate was designated as a

successor trustee in the evenﬁﬁthat Thieman was unable to serve.
4. During his lifetime, ﬁf'mﬁan served as trustee of the Trust

and was the only person knde_to have written checks or made

disbursements from said Trust;' Thieman's acts as trustee of the

Gladys M. Thieman Trust fell Within the coverage provided by the
policy. |

5. Thieman died on Septé @r 29, 1984. His widow, Roberta Sue
Thieman, was appointed execuﬁ _ of his estate on October 23, 1984,
in Probate Cause No. P-84-1 .'filed in the District Court of
Tulsa County, Oklahoma, enti _3In the Matter of the Estate of F.
Paul Thieman, Jr., deceased. ﬁberta Sue Thieman, as executrix,
purchased a non-practicing “éitension coverage option, extending
coverage provided by the uiﬁtiff insurer under Policy No.
PN150043 until December 1, 1$#5.

6. Upon the death of man, the defendant, Norma Thieman
Applegate, became successor iptée of the Trust. Upon endeavoring

to obtain funds to pay cert @xpenses which accumulated for the



care and treatment of her mothse , 8he discovered the only asset in

the Trust bank account was the sum of $500.00.

7. Roberta Sue Thieman, #8 executrix of the Thieman estate,

had retained Edward Mysock, #ii attorney, to assist her in the

probate. He undertook an inve iﬁation to determine the assets and

the liabilities of the estate. TIh an audit of the Trust, he became
aware of the fact that a subst&ﬁtial sum of money was missing. He
was contacted by Norma Appleguﬁb,.successor trustee, who requested
his assistance in locating tﬁ&ras=ets of the trust. Mr. Mysock
advised Norma Applegate that hé?ﬁuse of a conflict in interest, he
could not represent her an@ﬁi_i‘sgggested that she contact Gary
Jackson, an attorney and certifiﬁﬂ_public accountant, to assist her
in this matter. |

8. Norma Applegate retaﬁrdd_Gary Jackson to assist her in

pursuing the assets of the Trust. Following his initial

investigation, pursuant to rice from Gary Jackson and James

Gotwals, Norma Applegate filﬁa a Creditor's Claim for the amounts

misappropriated by Thieman ing his tenure as trustee. The

Creditor's Claim submitted by Norma Applegate, as Trustee for the

Gladys M. Thieman Trust, sta 8 follows:
"The claim is for funds
said trust by decedent
trustee of said trust, a
$250,000, nor more than

assets misappropriated from
le decedent was serving as

The amount of the cla
accounting for said trui
On January 17, 1985, thi editor's Claim submitted by Norma

Applegate on behalf of the Tru h*was approved as a contingent claim



by Roberta Sue Thieman, as exﬁ@ﬁtrix of the estate. The claim was

approved as a contingent claiﬁhby the Court on January 22, 1985.

See Order Identifying Trial ExRibits, Plaintiff's Ex. B.

9. On March 4, 1985, Roberta Sue Thieman resigned as executrix

of the Thieman Estate, and The First National Bank and Trust

Company of Tulsa ("Successg¥ Personal Representative"), was

appointed successor personal T fresentative by the District Court

having jurisdiction over the

10. On July 30, 1985, ﬁ{#@a Applegate, as trustee of the
Gladys Thieman Trust, filed & lawsuit in Tulsa County District
Court captioned Norma T. Applqg#fe, as Successor Trustee of the
Gladys M. Thieman Trust, Plainﬁiff, v. The First National Bank and

Trust Company of Tulsa, as Sucﬁﬁﬁkor Personal Representative of the

Estate of F. Paul Thieman, Jfﬁ, Defendant, Cause No. CJ-85-4858.

The lawsuit alleged Thieman' ;ﬁiolations as Trustee and sought,

among other things, recoveryfﬁ& specific assets which Applegate
contended were misappropriatﬁﬁjfrom the Trust by Thieman. On
November 12, 1985, Norma Applﬁﬂhte, as Successor Trustee, amended

her Petition and alleged that: ieman had drafted the trust and had

breached the fiduciary duty owed by a lawyer to his client. On
March 30, 1989, Norma Applegaﬁ:.filed her Second Amended Petition
alleging negligence and misﬁ) r in addition to the allegations
previously made. .

11. Following the filing: &f the Amended Petition by Norma

Applegate, as Successor Trusteé#,; alleging that Thieman had violated

his obligation as an atforney, the Successor Personal

;



Representative notified Gener#l Accident that a claim had been made
against Thieman's estate. Ge ral Accident undertook the defense
of said case, pursuant to the térms and conditions of their policy,
pursuant to a reservation of ﬁﬁﬁhts reserving their rights to deny
coverage by reason of the exclgéions of said policy.

12. After an examlnation wf all the available records in the

Trust by Gary Jackson for and on behalf of the Trust, and Brent

Johnson, an accountant en ad by the Successor Personal

Representative, the amount of  money missing from the trust was

agreed to be the sum of $325, aéﬁ-oo. In addition, 2/3 of the value
of certain stocks which had baan in the possession of Thieman were
returned to Norma Applegate, $uccessor Trustee of the Trust, as
property of the Trust.

13. Norma Applegate, Tﬁﬁﬁtee, and the Successor Personal

Representative of the Thieman Estate entered into an agreement
settling the contingent claim’ﬁhﬂ submitted the same to the Court.

on December 1, 1987, the Court entered its Order approving the

settlement and setting the amﬁfnt of the Trust's Creditor's Claim

Trust at $325,000.00. This cone 'ituted a final adjudication as to
the debt owed by the Thieman WHtate to the Trust, as contemplated

by the policy. See Order Id ifying Trial Exhibits, Plaintiff's

Ex. C.

VI. EXHIBITS

The following exhibits weie offered into evidence by plaintiff

and received by the Court:



Plaintiff's Ex. "A" neral Accident (attached as Ex.
urance Policy A to July 24,
1990 Joint
Statement of
Undisputed Facts)
Plaintiff's Ex. "B" nuary 22, 1987 (attached as Ex.
gditor's Claim B to July 24,
1990 Joint
Statement of
Undisputed Facts)

(attached as Ex.
C to July 24,
1990 Joint
Statement of
Undisputed Facts)

Plaintiff's Ex. "C"

Plaintiff's Ex. "D." adys M. Thieman

rust Agreement
Defendant First National Bang ntroduced no exhibits. Defendant
Applegate introduced the foi jing exhibits relating only to an
objection asserted on at hey client privilege grounds:
Defendant's Exhibits A-1, A-2;%~3, A-4, A-5 and A-6. Pursuant to
Federal Rule of Evidence 105 e evidence was received for that
sole and limited purpose. The #lefendant's privilege objection was
overruled for the reasons set forth on the record.
VII. WITNESSES

The plaintiff called th: vllowing witnesses at trial:
1. Edward J. Mysock, J;' |
2. Norma Applegate. |
3. Gary Jackson.
4. Jeff Morrow.
The defendant Applegate eéilled the following witness at trial:

1. Norma Applegate.



Defendant First National ﬁank called no witnesses, although

it cross-examined various witneésses presented by other parties.

VIII. ADDITIONAL FINDINGS OF
A. Mr. Edward Mysock temtltied on behalf of plaintiff. The
credible testimony presented,by hhis witness, as tempered by cross-

examination, may be summarizedgus follows:

1. He is a duly licensed ﬁhd practicing attorney in the State

of Oklahoma specializing in - and estate law. He represented
Rebecca Sue Thieman, personaifﬁepresentative of the Estate of F.
Paul Thieman, Jr., during her'f@nure as personal representative of
the F. Paul Thieman, Jr., Est&ﬁﬁﬁ Prior to giving a deposition in
this cause or submitting his_%ffidavit he contacted Rebecca Sue
Thieman, and she waived any aﬁﬁarney—client privilege relating to
this matter.

2. He was acquainted wiﬁh F. Paul Thieman, Jr., during his

lifetime and prepared tax rmﬁﬁrna for him on some of Thieman's

business ventures.

3. Following the deathu £;E. Paul Thieman, Jr., his widow,

Rebecca Sue Thieman, regquested that he represent her in her

capacity as personal represe “H£ive of her husband's estate. He
accepted employment and comm&n d a search to determine the assets
and liabilities of the estate

4, He spent many hours ﬁqﬁ#ﬁhing for assets in this country,

Europe and elsewhere based . on F. Paul Thieman's financial

statements. He was unable t& locate any evidence of substantial

earnings by Thieman for sever#} years prior to Thieman's death.

.10




5. Mysock made an accoun "of the Gladys M. Thieman Trust

during a portion of the perioc “time that F. Paul Thieman, Jr.
was trustee of the Trust (198 ). His accounting revealed that
substantial sums of money (at-iaast in excess of $200,000) were
missing from the Trust. |

6. Upon F. Paul Thiema ;:er.'s death, his sister, Norma

Applegate, became successor tru ¥ee of the Trust. She was advised

of the missing funds. Mysockiﬁ#u contacted by her to assist her

in locating assets of the T t but because of the conflict of

interest, he declined and reci :hded that she retain Gary Jackson
to represent her as trustee. :

7. Subsequent to the rete ntion of Gary Jackson by Norma
Applegate, a creditor's claim: ﬁg filed by the Gladys M. Thieman
Trust. The claim reads as fo
i”assets misappropriated from
ile decedent was serving as

i8 in an amount not less than
D00, 000.

The claim is for funds

said Trust by decedent
trustee of said Trust, a
$250,000 nor more than $

laim will be determined when

The actual amount of theé g
st is completed.

an accounting for said
ee Order Identifying Trial Eshibits, Plaintiff's Ex. B.
8. Mysock did not have sufficient facts to determine the exact

amount of the claim. The'? nal representative approved the

claim as a contingent claim “exact amount of the claim was to

be determined after an accow g of the Trust.

9. The personal represel tive was aware of the existence of

the insurance policy coverin@ Paul Thieman, Jr. in his practice



of law. The personal representiitive did not make a claim under the

policy, nor did Mysock make a im under the policy.
10. Deposits were made.; he Trust during Thieman's tenure
as trustee, but Mysock did nof know the source of these deposits.
11. The Mysock affidavi ‘which represented Mysocks direct
examination, was inartfully di ﬁd, failing to track the testimony
Mysock intended to give. Mor r, the affidavit was reviewed and
signed in haste by the witne ='l@!y'sock. The affidavit contained
numerous errors and misstatem s and was thoroughly impeached on
cross examination. An accur ﬁummary of the impeachment areas
is set forth in the first; ee transcript pages of closing
argument by Mr. Gotwals, Apﬁ: te's attorney. As a result, the
credibility of this witness
impeached. Other than the e
placed no weight on this tes

B. Ms. Norma Thieman Applegate was the plaintiff's second
witness. Her testimony was ag follows:

1. She is the daughter of Bladys M. Thieman and the sister of

F. Paul Thieman, Jr. 1In 19 her mother formed the Gladys M.

Thieman Trust which was to p de for Gladys Thieman's care and
maintenance during her life and upon her death was to be
distributed equally between #self and her brother, F. Paul
Thieman, Jr. The initial w of the Trust was thought to be
between $600,000 and $900, 00

2. Her brother, F. Paul ! n, Jr., was trustee of the Trust

and was the only person who i :_ﬁfs to have written checks or



authorized expenditure of fun from the Trust. She was named as
successor Trustee in the evan'. omething happened to her brother.

3. In 1984, upon the dea ¢ her brother, F. Paul Thieman,
Jr., she became Successor T itee. She went to the Bank of
Oklahoma to withdraw money fro

M. Thieman and discovered that; flere was only $500.00 in the Trust

Account.

4. She has made a dilig + search and has been unable to

locate any funds or assets the Trust except for some Mobile

stock which was recovered from her brother's Estate. She has been

unable to determine what her other, F. Paul Thieman, Jr., did

with the rest of the Trust a

C. Mr. Gary Jackson was tae plaintiff's third witness. His
credible testimony, tenpered y'cross*examination and rulings of
the Court, was as follows:

1. He is a Certified {e¢ Accountant and Attorney at Law,
specializing in tax planning: He was contacted by Ed Mysock who
was representing Rebecca Sue _Hieman, Personal Representative of

F. Paul Thieman, Jr. Estate

He was advised by Mr. Mysock that
the Estate which created a conflict
;;requested that Mr. Jackson assist
ing an accounting of Trust assets.
o Norma Applegate, the Successor
records turned over to him by Mr.

s available at that time indicated



for. After completing this rjew, Mr. Jackson assisted Norma

Applegate's attorney in prepa a creditor's claim. Due to the
fact that they had no defin_:i.information as to the original
amount of Trust assets or thaiu gposition thereof, the creditor's
claim was in an amount not #8 than $250,000 nor more than
$1,000,000, with the actual amount to be determined upon completion
of an accounting of the Trust

2. After reviewing all avﬁilable records and conferring with

an accountant from the firm £ Hogan and Slovack, which was

retained by First National Bank and Trust Company, Successor
Personal Representative of F. ﬁ 1l Thieman, Jr. Estate, the parties
were able to account for certaim Trust assets and they agreed upon
a figure of $325,000 as the améittt that could not be accounted for.
The $325,000 figure represent#d money taken from the Gladys M.
Thieman Trust and not known t¢ be used for or held for the benefit
of Gladys M. Thieman.

3. Jackson made no findin#@ii of dishonesty or criminal conduct
with respect to F. Paul Thien#én's éonduct as trustee.
D. Mr. Jeffrey L. Morr'.'was plaintiff's fourth and final
witness. He credibly testif fgs follows:
1. He is Vice President ' senior Trust Officer for the First
National Bank and Trust Comp ﬁ of Tulsa, the Successor Personal
Representative of the Estate £ F. Paul Thieman, Jr., deceased.
He is a duly licensed attornéy in the State of Oklahoma.
2. The F. Paul Thieman 1Estate was assigned to him by his

supervisor in August, 1985 He reviewed the file and took

S 14



necessary action to recover a 8 of the Estate. He reviewed all

claims made against the Est most of which had already been
submitted to the Court and app red as contingent claims.

3. He was aware that th

sonal Representative's attorneys
had written the insurance co Y redquesting that it defend the
suit brought by Norma Applega ah Successor Trustee of the Gladys
M. Thieman Trust.

4. He consulted with the Ekrsonal Representative's attorneys

on the matter and ultimately reed to a settlement of the claim

in the amount of $325,000 basﬁ -on information provided to him by

the Personal Representative's

ttorneys and accountants. The
settlement was approved on basis that the $325,000 was
misappropriated by F. Paul Th an, Jr. In this regard he was
relying exclusively on the ad ‘of his counsel, Conner & Winter
(FNB's counsel). He conducte :independent investigation of his
own with respect to the natur the alleged misappropriation.
E. Norma Thieman Applega as called as the defendant's only
witness. She credibly testifi -raé follows:
1. The deceased, F. Paul "eman, Jr., was her brother. Her
mother set up a Trust in April ©f 1980 and appointed her brother,

F. Paul Thieman, Jr., as Trust@e. She was appointed as Successor
Trustee should anything ever ;gpen to her brother. Upon her
brother's death, she became Buccessor Trustee and held that
position at the time of tria

2. During her brother!? .’1nistration, of the Trust, her

mother's needs were totally ten care of by her brother. Her



mother's bills were paid regulsiiy and kept current by her brother.

3. At no time, prior to W:brother's death, did her mother,
to her knowledge, ask her br r for an accounting of the Trust
assets. As a beneficiary of ¢lié Trust, Applegate had the right to
ask for an accounting, but ne :_did. There was never any hint of
a problem with the Trust asséifs. Her brother had the complete
right to invest the funds as j@ saw fit, and there was never any
complaint by her mother or by @r brother that the Trust lacked
funds, or could not pay her no her's bills.

#faith in her brother Paul. Had

4. Her mother had comp

her mother known that he was mﬁmingling her funds with his own,

her mother would have acquie d. If Applegate had known at the

time that he was commingl : the funds, she too would have
acquiesced. The Trust gave ; rother the complete right to make
investments, and she had ne ;rﬁason to doubt his honesty and
integrity.

5. Her attorneys, Gary gon and James Gotwals, created the
creditor's claim to be fi inl the Probate action. After
reviewing the creditor's cla he signed the same. Her attorney,

James Gotwals, also created ﬂ 4 pleadings which were filed in the

CJ-85-4858 case.

F. F. Paul Thieman, Jr. id broad powers under the Trust. He
had the power to hold assets {# nis own name. He had the power to
invest without disclosing hi duciary capacity. He had the power
to hold assets without not ¢ +heir financial holdings. Given

these powers, missing Trust jsets may never be located. The
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Trustee's powers during the Grantor's lifetime included the

following:
{a) All those powers pz2

Act, and without 1i
the following expre

gribed in the Oklahoma Trust
ng the foregoing, shall have

(iii) The trustee
action taken in g¢
investment of the t
depreciation result;
sale, exchange,
investment, or from
the investment of
Exhibit D.].

‘aith with respect to any
it estate, or for any loss or

'rom the purchase, retention,
@ or alteration of any
y want of diversification of
trust estate. [Plaintiff's

G. The Creditor's Claim

of the Gladys M. Thieman ' t, in December, 1984 asserted

misappropriation of the part oj'Thieman as Trustee. The Creditor's

Claim did not include any ref nce to professional malpractice or

any other act covered under t insurance policy. The sole basis

for recovery set forth in the jtor's Claim was misappropriation
of funds by the Trustee, F. P ;fThieman, Jr.

H. The policy specifies th t it does not apply to any judgment
or final adjudication based u ﬁr arising out of any dishonest,
deliberately fraudulent, cri ﬁﬂl, maliciously or deliberately

wrongful acts or omissions  g@mmitted by the insured F. Paul

Thieman, Jr. It contains specific provision regarding
misappropriation.

I. The December 1, 1987 =ii_ute order contains no finding of
dishonesty on the part of F. P lThieman, Jr. Nor does it contain
specific findings on any of ¥ other categories covered by the
exclusion. Moreover, the o  ”contains no specific finding of




misappropriation on the part " F. Paul Thieman, Jr. The order

merely approves a settlement $325,000 as a contingent claim
based upon an allegation of m  ypropriation.
J. The plaintiff, Genersa eident Insurance Company, has not
met its burden of proving by &  repcnderance of the evidence that
the December 1, 1987 probate ' B was based upon, or arose out of,
acts or omissions of the insufd@d which triggered the exclusionary
provision of the policy.

K. The December 1, 1987uzmﬁbate order does not represent a
judgment or final adjudicatia;ghased upon or arising out of any

dishonest, deliberately fraudlnlent, criminal, maliciously or

deliberately wrongful acts or issions committed by the insured.
It contains no specific proviglpn regarding misappropriation, nor
any findings which wéuld trigﬁ k’the exclusionary provision.

L. The December 1, 19ﬁ | probate order arose out of a
settlement which included moi than just the creditor's claim.
Applegate, as a condition oﬁ;this settlement, was required to
dismiss with prejudice all imé for accounting made in her
related state court civil cas Plaintiff in this case clearly
recognizes the connection betW ﬁn the probate case and the state

court civil case, having propd#igd a judgment which would find that

General Accident is not obl £ed to indemnify FNB against any

judgment rendered in CJ-85 This same case number is
discussed previously in find& j #10, Section V, supra. To the
extent the December 1, 1987 pibate order arose in part out of a

settlement of the state court proceeding (whether in whole or in

f 1B



part) this further prevents is Court from finding that the

December 1, 1987 probate orde! 25 bhased upon or arose out of one

of the exclusionary categorie As noted in finding $#10, supra,

the state court proceeding contfiined numerous allegations, some of

which were clearly outside the @gclusionary provisions, and within

the policy's coverage provisi

M. The December 1, 1987, obate order does not represent a

judgment or final adjudicati falling within the exclusionary

provisions of the General Acc nt policy.

N. Any finding of fact:.in this order which should more
appropriately be considered a”m.nclusion of law is hereby deemed
a conclusion of law. Likewise, any conclusion of law set forth in
this order which should more
fact is hereby deemed to be a ﬁding of fact.
IX. CONCLUSIONS OF LAW
A. Interpretation of Insdgance Contract
The Court "cannot change the terms of an unambiguous

contract." Co.

Traverse v. World fieyvice Life Ins. , 436 F. Supp.

810, 811 (W.D. Okla. 1977). However, if the language in an

insurance policy is ambiguous @ equivocal, it must be construed

in favor of the insured and; gainst the insurer. Houston v,

National General Ins. Co., 81% .24 83, 85 (10th Cir. 1987).

Furthermore, the terms f’ an insurance policy must be

interpreted not in a technical #§énse but rather should be construed

*according to their plain, jary and accepted use in common

speech, unless it affirmativel¥ appears that a different meaning
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was intended." Id. (quoting
v. Altus Flying Service, Inc,,
Finally, "an insurance p
narrowly viewed and its wor ;mf inclusion are to be broadly

viewed." Conner v. , 496 P.2d4 770, 774 (Okla.
1972) .
The insurance policy | .issue here does not define
"misappropriation" nor does if define "dishonesty" or any of the
other words used in the subj@lt exclusionary provision. These
words are susceptible of a radfié of reasonable meanings. In such
a case, "the Court must apply meaning which provides the most
coverage for the insured." , 817 F.2d at 85 (quoting Poland
v. Marten, 761 F.2d 546, 548 {$¥h cir. 1985)).
The exclusionary provis  at issue in this case reads as
follows:
1. This policy does not 1y

(a) to any judgment

upon or arising out

fraudulent, crimina
wrongful acts or omi

f£inal adjudication based

any dishonest, deliberately
‘maliciously or deliberately
lons committed by the insured.
The December 1, 1987 probate ' r unquestionably was both "based
upon" and "arose out of" a (1legation of misappropriation of
trust assets by decease httorney Thieman. Indeed,
misappropriation by attorney jeman was the only allegation that
formed the basis of the cred 's claim. ee Order Identifying
Trial Exhibits, Plaintiff's E ("The claim is for funds and
assets misappropriated from s

was serving as trustee of said‘trust. . ."). If the exclusionary



language of the policy contain! :the phrase "any judgment or final

adjudication based upon or ing out of any misappropriation
committed by the insured," thi ecase would be easily resolved in
favor of plaintiff General Acci t. The policy, however, does not
contain such language. As a ﬁ Bult, the central question in this
case is whether "misappropriaﬁi““; as used in the December 1, 1987
probate order, is the funct qnal equivalent of any of the
following, any one of whieﬁ ;wauld trigger the exclusionary
provision:

(a) dishonest acts or omidions;

(b) deliberately fraudulefit acts or omissions;

(c) criminal acts or omi#-ﬁnns:

(d) maliciously wrongful?'@t# or cmissions;

(e) deliberately wrongful #cts or omissions,
See Order Identifying Trial E:'.,its, Plaintiff's Ex. A.
Plaintiff's counsel b wves "misappropriated" 1is more
analogous to the phrase "dish@nhest acts" than any of the other
categories contained in the "'uéionary provision. As defense
counsel conceded in closing ument following questions by the
Court, 1if "misappropriated® " the functional equivalent of
"dishonest acts" (or any of sther four categories above) then
the exclusionary provision al 8. In this regard, defendant
Applegate concedes that misappiiiig@iation may involve the commission
of dishonest acts. A ;ing to Applegate, however,
misappropriation does not ne arily involve the commission of

dishonest acts or intentional Wiengdoing. Moreover, the defendant




contends, accurately, that - exclusionary 1language of the

insurance policy here at issu t be strictly construed against

the plaintiff General Accider Conner v, Transamerjica Ins. Co.,

496 P.2d 770 (Okla. 1972).
B. The Term Misapprop: ion Does Not Necessarily Involve
Dishonesty

Dishonest means:

1. not honest; displised to lie, cheat, or steal; not
worthy of trust or beli
2. proceeding fro exhibiting lack of honesty;
fraudulent.
The Random House Dictionary English Language, Unabridged
Edition at 412 (1983).

Misappropriate means:
1. to put to a wro
?t dishconestly, as funds entrusted

2. To apply wrongfu
to one's care.

Id. at 915.

Black's Law Dictionary - nes misappropriation as:

ng or turning to a wrong
a term which does not
although it may mean that.
aking and use of another's
£ capitalizing unfairly on
property owner.

The act of mnisappropr
purpose; Wwrong appropr
necessarily mean pecula
Term may also embrace

property for sole purp
good will and reputatia

Blacks' Law Dictionary at 9¢ ifth E4. 1979).

While it is clear that propriation, by definition, can
and probably most often does lve dishonesty, the Court cannot
conclude that misappropriati ways involves dishonesty. It is
not difficult to conceive a set of facts under which

misappropriation is "wrong" % it necessarily being "dishonest."



For example, suppose a truste ‘duthorized to invest trust funds

only in General Motors Cox jon stock, but one time she
mistakenly invests in H Motor  Company stock. A
misappropriation? Yes. Dish y? Not necessarily.

This distinction is char

v. Omaha Tribe of Indians, 25

that case the President of t

2ed by the case of United States
. 275, 40 S. ct. 522 (1920). In
1ited States was deemed to be the
trustee of certain funds of tH 'ﬁaha Indian Tribe pursuant to an
1854 treaty. The President zed the use of trust funds to
construct an infirmary on t aha reservation. The Court of

Claims, which had jurisdicti hear and determine, inter alia,

claims for misappropriation o )@ tribe's funds "for purposes not

for its material benefit," iined that the building was not
used by the tribe and was a building contemplated by the
treaties. Id. at 281, 40 S. 't 524. The United States Supreme
Court held that the use of thi Ee's funds for this building did
not result in a material ben for the tribe and therefore was
a “"misappropriation" of fﬁnds. This finding of a
"misappropriation” however, connote dishonesty or theft on
the part of the President o nited States. Rather, it simply
meant the infirmary building ‘not what it ought to have been"
and the tribe "received no b t from it." JId.
The cases cited and dis by plaintiff General Accident
clearly suggest that in mﬁ not most, factual situations
involving misappropriation e facts giving rise to

misappropriation will also s = a finding of dishonesty, fraud,



oL contemplate[s] somethin

...... - . g
deceit, or maliciously or deliB#ifately wrongful acts. For example,
in Standard Accident s. C ewart, 184 Okla. 109, 85 P.2d

277 (1938), the Oklahoma Supr Court held that an illegal act by

a guardian resulting in a loss g@nstitutes a misappropriation. But

this is not the same as sa ~ misappropriation is always an

illegal act. Likewise, in V. Schmitt, 404 So.2d 519 (la.

App. 1981), the court held th 1eft of securities by an attorney

holding the securities for h s$1ient constituted a "dishonest,
fraudulent, criminal or mal us act" and was therefore not
covered by the attorney's mal tice insurance. But again, this
case cannot be said to ﬁd for the proposition that
misappropriation always consiftutes a dishonest, fraudulent,
criminal or malicious act. I ris v. Board of Commissioners of

Adams County, 139 P. 582 (Col )p. 1914), the court analyzed the

meaning of the word "misappro tion" as used in Rev. St. (1908)

§ 1251 and held: "The word 'misy ”#opriation', as used in this act,
Hﬁrﬂ than mere mistake in judgment
« « « It implies tortious o ﬁdulent conduct on the part of
the misappropriator.” Id. %83. This langquage supports
defendant's position becau if clearly acknowledges that
misappropriation can involve mere mistake in judgment.”

Both parties cited Joh rner, 159 Ala. 356, 47 S. 570

(1908) in support of their .@active positions. The Court
concludes it clearly support ndant's position. The Alabama
Supreme Court in this defa on case considered whether an

allegation that another pef@ilh misappropriated public funds




claim. That, however, is n

constituted defamation per & The court stated that although
misappropriation "is suscep By of imputing a meaning of
dishonesty,” id. at 571, "d@iisidered alone, the word does not

necessarily, in all cases, ishonesty." Id. at 571.

C. Misappropriation By A itea Of Trust Funds

As referenced in the Dedl jhr 1, 1987 probate order, and in
the creditor's claim filef by Applegate in this case,
misappropriation is not nece#iiarily a dishonest or deliberately
wrongful act committed by the_ @Bured.

At the time she file I'”ﬁr creditor's claim, defendant
Applegate was aware of the Mys@éilk accounting results. She was also
aware that $500 was left in th: Prust account. She was also aware,
however, of the broad powers- Hﬁt Thieman held under the Trust.
Given this background, the C has little doubt that Applegate
and her attorneys subjectivel{f believed Thieman had engaged in a
dishonest form of misappropr on when she filed her creditor's
the issue before the Court. The
question is, rather, wh B Applegate's allegation of
misappropriation, which resd: . in the December 1, 1987, probate

order, renders that order a ™ ugmant or final adjudication based

upon or arising out of any difjionest, deliberately fraudulent . .

. . ." committed by Theiman.
Given the above referenced '7Ia$ of interpretation, and the
discussion below, the Court .ﬁﬂes the question must be answered
in the negative.

A key issue in this @ is the evidence the Court may

- 25




i

consider in determining the m ng of the word "misappropriated"

as used in the December 1, 1% robate order.
General Accident contendﬂ Court may consider all pertinent
background information gather 1 made known to Applegate prior
to her filing of the cred| claim in which she alleged
misappropriation by a trust This information, plaintiff
contends, helps explain whethi _December 1, 1987 probate order
was based upon or arose ocut © r of the categories of proscribed
conduct.

Applegate contends, on tl er hand, that the Court may not
consider extrinsic evidencé determining the meaning of
"misappropriated" as used in’ ‘December 1, 1987 probate order,
but instead is limited to th ent roll before the probate
court in determining the mean f "misappropriated".’
If Applegate is correct, ourt would be compelled to rule

in favor of Applegate because 1ld be required to interpret the

“word "misappropriated" in a w. without reference to extrinsic
evidence in this case. Becay 'é term misappropriated, viewed
in isolation, may or may nof olve dishonest or deliberately
wrongful conduct, and becay @ Court could not take into

consideration any extrinsic @ ce concerning the nature of in

1Applegate relies on t
Roval Globe Insurance Co., 7
roll consists of the peti
pleadings subsequent thereto
material acts and proceeding
P.2d 855 (Okla. 1987):; Atlan

V., American_ Casualty Co.,
denied, 486 U.S. 1056; Natio

v. Continental Illinois Corp.

owing four cases: Timmons V.
589 (Okla. 1985) (the judgment
e process, the return, the
ts, verdicts, judgments, and all
d court); Chander v. Denton, 741
ent Federal Savings and Loan
212 (4th Cir. 1988), cert.
on Fire Ins. Co. of Pittsburgh
F. Supp. 1180 (N.D. Ill. 1987).




the creditor's claim filed by Applegate, the Court would be
compelled to resolve this.ambiguity in favor of Applegate.

The four cases cited by defendant are dispositive. Timmons
dealt primarily with the issue of prejudgment and post-judgment
interest under 12 ©.S8. § 727, but ‘a sub-issue involved the
impropriety of resorting to materials outside the judgment roll in
attempting to divine the meaning and/or effect of a final judgment
from a prior case. The Oklahoma Supreme Court rejected the
insurer's argument that if thé judgment roll is ambiguous the Court
must look to the evidence adduced at trial and the instructions
given in the course of the prbceedings. Timmons, 713 P.2d at 591-
92. Chandler likewise dealt primarily with issues other than how
to determine the meaning énd[or effect of a final judgment in a
prior case. However, as in Timmons, this was a sub-issue and, as
in Timmons, the Oklahoma Supreme Court clearly held that any
controversy over the meaning and effect of a final judgment must
be resolved by resorting solely to the face of the judgment roll.

Chandler, 741 P.2d at 861 n.7.

These two cases strongly suggest the Court should not consider
evidence adduced prior to the probate settlement, and especially

should not consider facts which were not even before the probate

court in the underlying actiﬁm, Moreover, in National Union the
court considered a similar exﬁiusionary provision in an insurance
policy and stated that where the underlying case had been settled,

a finding of dishonesty in that litigation was no longer possible
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and therefore the exclusion could not apply. National Union, 666
F. Supp. at 38. Finally, in Atlantic the court considered a
similar exclusionary provision and likewise held the provision
inapplicable because there had. been no final adjudication of
dishonesty. In that case even_the insurance company conceded that
"mere allegations of dishonesty in the underlying action would not
suffice to trigger the exclusion." Atlantic, 839 F.2d at 217.

Thus, the Court agrees with defendant that it must determine
the meaning of "misappropriated" in this case without reference to
extrinsic facts. With its review confined to the judgment roll,
the Court concludes the use of the word "misappropriated" in the
December 1, 1987, probate order, is not sufficient to trigger the
exclusionary provision of'thaiinsurance policy.

However, even if the Court is incorrect in its decision as a
matter of law to confine its review to the judgment roll, the
factual findings in this casé; as set forth above, do not compel
'a different conclusion. The credible extrinsic evidence presented
by plaintiff simply is inaufficiént to support a finding of
dishonesty or any of the othmﬁ_exclusion categories. The witness
Mysock was the one witness whﬁéhrguably could have provided a basis
for such findings. His testimﬁny, however, failed to convince the
Court for the reasons set foﬁth above. Moreover, even assuming
arguendo that the Court had acégpted all of Mysock's testimony, the
December 1, 1987, order at bé@ﬁ; would be nothing more than a final
adjudication arising out ;ﬁf an allegation of dishonest

misappropriation. Finally, the linkage between the December 1,
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1987 probate order and the'#ihultaneous settlement of related
claims in pending state court'ﬁﬁfion, some of which fell squarely
within the policy's coverage pr&%iaions, further muddies the water.
Thus, even if the Court were Ep follow the approach suggested by
plaintiff, these ambiguities ﬁbuld likewise compel a result in
favor of the insured. |

The Court further concluﬂi# defendants are entitled to post-
judgment interest, pursuant te¢ 28 U.S.C. § 1961. Everaard v.
Hartford Accidental and Indemni *ﬁi}-g‘ Co,, 842 F.2d 1186, 1193-94 (10th

Cir. 1988).

VIII. JUDGMENT .
A Judgment reflecting th@iruling of the Court is being filed
contemporaneously with this

IT IS 80 ORDERED THIS




p— _—

Defendant's Ex. A-6 Letter of B=22-90 from Norma Applegate to
Edward J. ';_‘_;ifﬁock, Jr.

i

YN R. PHILLI
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

LURA E. NEWTON and JOSEPH
V. GOMEZ, a minor, through
his guardian ad litem,
LURA E. NEWTON,

Plaintiffs,
vs. Case No. 89-C-100-B
THE STUART-JAMES COMPANY, = L E D
INC., a corporation;
JOSEPH R. READ, SR., an SEP 15 1990

individual; DAVID MCCOY,
an individual,

Jack C. Silver, Clers
U. S. DISTRICT COURT

L T L o R SR A

Defendants.
QBQEB QF DISMISSAL

COMES NOW, before tha undersigned Judge the Application of
Plaintiff to dismiss the above entitled action with prejudice.
The Court finds that all parties have been given notice, and
there is no objection by any party.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that the above
entitled action is hereby dismissed, in its entirety, with

prejudice.

('l . .
-l /7

DGE OF gﬁEJbISTRICT COURT

HOWARD AND WIDDOWS, P.C.
Leslie White

C.5.B.#96674

c/o Howard & Widdows

2021 South Lewis, Suite 570
Tulsa, Oklahoma 74104

(918) 744-7440

SEP1KB
2993-00
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§ DISTRICT CO o “k{i}

IN THE UNITED § ;
CT OF OKLAHOMA '@4‘0 ‘5

NORTHERN DIS

PHILLIP WRIGHT, Individually; Q‘J
as the surviving spouse of ) 6{
MARLENE LaCLAIR, Deceased; and 94£%¢

the sole surviving parent of
HELEN WRIGHT, Deceased,
Plaintiff,
vSs, Case No. 90-C-555-B
FARMERS INSURANCE COMPANY, INC.,

a Foreign Corporation, -
Defendant.

NOTICE OF DISMISSAL WITH PREJUDICE

COMES NOW the Plaintiff a ¢ named and pursuant to Federal

Rule of Civil Procedure 41 ')(1)(1), dismisses the above

captioned action with prejudic ‘o the further refiling thereof,

said action having been settle nd compromised. Plaintiff would

show this Honorable Court that "Answer nor Motion of any kind

) T

Fears (OBA #2850)
h, Shacklett & Fears
South Main, Suite 201
&, Oklahoma 74103
587-0141

rneys for Plaintiff

ify that on the 12th day of
September, 1990, I caused to jled, postage prepaid, a true
and correct copy of the abov oregoing instrument to Mr. Jim
Joyce, Branch Claims Manager ers Insurance Group, P.O. oX
470244, Tulsa, Oklahoma 741

I, Joe M. Fears, hereby.
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IN THE UNITED STATEQ DISTRICT COURT FOR THE _I)
NORTHERN DISTRICT OF OKLAHOMA ]? I- I; IE
SEP 18 1990

NINTH DISTRICT PRODUCTION CREDIT

ASSOCIATION, ack C. Silver, Clerk
us DISTRICT COURT
Plaintiff,
V. Case No. 87-C-546 C

)
)
)
)
)
;
BILLY GENE DOOLIN, et al., )
)
)

Defendants.
NOTICE OF DISMI&&&& QF CERTAIN DEFENDANTS

Plaintiff, Ninth District Production Credit
Association, hereby gives notice of dismissal of the above~
entitled cause as to the defendants, Hanoco, Inc., Mid-America
Gas Line Corp. and Indian Elecﬁric Cooperative, Inc., which have
not filed an answer or motion for summary judgment in the above-
entitled action, pursuant to Fed. R. Civ. P. 41(a)(1l). Plaintiff
gives notice of dismissal of said defendants without prejudice to
its claims herein in any other respect or against any other

defendants hereto.

NINTH DISTRICT PRODUCTION CREDIT
ASSOCIATION

G. Blaine Schusbé, T11 - OBA #8001
Kevin M. Cofféy < OBA #11791

Of the Firm:

MOCK, SCHWABE, WALDO, ELDER,
REEVES & BRYANT,

A Professional Corporation

Fifteenth Floor

One ‘Leadership Square

211 North Robinson

Oklahoma City, Oklahoma 73102

(4085) 235-5500

ATTORNEYS FOR NINTH DISTRICT
PRODUCTION CREDIT ASSOCIATION



1990,

This is to certify
a true and correct copy
instrument was mailed, postag

CERTIFICATE OF MAILING

John M. Young - -
YOUNG & YOUNG _;
P. O. Box 1364
Sapulpa, OK 74‘67

ATTORNEYS FOR
SUSAN L. DOOLIN'
Stephen H. Fostér

P. O. Box 815
Bristow, OK 7T#310

W. C. Sellers

W. C. "Bill"” Sellers, Inc.
P. 0. Box 140
Sapulpa, OK 74 67-1404

ATTORNEYS FOR I¥ FENDANTS BILLY
CENE DOOLIN, LACE J. DOOLIN
AND MARK LEE DGOLIN

Rorschach, Pitcher, Castor
& Hartley -

244 S. Scraper ..

Vinita, Oklahama 74301

ATTORNEYS FOR
COOPERATIVE, 1

Clayton L. Bady
P. O. Box 115
Drumright, OK

ATTORNEY FOR
BANK OF OILTQ

Carl A. Barneg: -
2727 East 21st, Suite 305
Tulsa, OK 74 '

ATTORNEY FOR MiD-AMERICA

GAS LINE CORP

t on the 42 day of September,
" the above and foregoing
yrepaid, to the following:

RGINIA E. DOOLIN, NOW
ORR, SARA E. DOOLIN, NOW CANFIELD, AND



Joseph J. McCain, Jr.
Tony L. Gehres
2400 First Nat
Tulsa, OK 7410

al Tower

ATTORNEYS FOR
WOOD OIL COMPANY

FENDANT

Hanoco, Inc.
c/o Richard D.
104 N. Ohio =
Drumright, OK ?4030

Hancock, Service Agent

Stan Stroup
Norwest Bank Minneapolis, N.A.
8th and Marquett

Minneapolis, §.

Tony Michog 3

Norwest Bank Minneapolis, N.A.
370 17th Streei; Suite 3560
Denver, CO 80; 2

Indian Electric Cooperatlve Inc.
c/o Dick Travis

P. O. Box 49

Cleveland, OK ?4020

Mark J. Pordoa;i
310 Bank of Oklahoma Plaza
Oklahoma City, OK 73102

Thomas J. Moore

2500 Republic Plaza
370 Seventeenth Street
Denver, CO 80202-4004

ATTORNEYS FOR NORWEST BANK
MINNEAPOLIS, M.A.

Reserve Holdl
Attn: John R

Michae
12835 E. Arap
Englewood, CO .

14/Doolin . ND (1941-803)



IN THE UNITED @TATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

IN RE:
OTASCO, INC. Case No. 88-03410-W
(Chapter 11)

EMPLOYER TAX
I.D. #13-2855286

FILED

SEP 1.0 :80)

Debtor,

OTASCO, INC., a Nevada j
Corporation, ack C. Silver, Clerk

U.S. DISTRICT COURY?

_.:--_,-',- s e e s A R it i 1

Plaintiff and Appellee,

vs. Adversary No. 89-0163-W

THE MOHAWK RUBBER COMPANY, d
an Ohio corporation, District Court _///
No. 89-C-723 B
Defendant, Counter-
Claimant, Third-Party
Claimant and Appellant,

VS.

AMERITRUST COMPANY NATIONAL
ASSOCIATION, a national bank,

Third-Party Defendant
and Appellee.

-;ﬂ
)
)
-)
)
)
)
)
3
3
)
)

UENT APPEAL
The above appeal (No ”'_9-C~723 B) was commenced by The

awk") on September 5, 1989 as a

Mchawk Rubber Company ("M;
"protective measure" (N.; ce of Appeal, page 1) pending
subsequent determinations # the issues in the adversary
proceeding (Adv. No. 89-016' by the Bankruptcy Court.
Shortly thereafter, on pptember 29, 1989, the issues were
determined by the Bankrupt@y Court by a final Order in the
adversary proceeding. Moh&ﬁﬁ then filed an appeal of the final

Order entered in the adversam? proceeding. This second appeal on




r 1989 and has been docketed

as Case No. 89-C-832 E in thid Court.

Otasco, Inc. suggest# that the earlier filed appeal
(No. 89-C-723 B) 1is prematyk@, has been superceded by the
subsequent appeal (No. 89-C« of the same issues from the
same adversary proceeding ; that the earlier filed appeal
(No. 89-C-723 B) should be dismissed.

DOERNER, STUART, SAUNDERS,
DANIEL & ANDERSON

By: 42 @MZL
Sam G. Bratton II

1000 Atlas Life Building
Tulsa, Oklahoma 74103
(918) 582-1211

Attorneys for Otasco, Inc.
MATLING
-ifies that on the /& ~day of

correct copy of the above and
with proper postage therecon, to:

The undersigned hereby.
September, 1990, a true a
foregoing pleading was maile

Gary H. Baker, Esq
Baker, Hoster, McSi gden, Clark,

Rasure & Slicker '
800 Kennedy Buildi
Tulsa, Oklahoma 74

John Henry Rule II
Gable & Gotwals, 1
2000 Fourth Natiomn ank Building
Tulsa, Oklahoma 74 '
Frederic Dorwart, .
E. Mark Barcus, ESi
Holliman, Langhol
Suite 700 Holarud
Ten East Third st
Tulsa, Oklahoma 7

nnels & Dorwart

ding
A

3695
Sam G. Bratfon II
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IN THE UNITED s*rA"I‘E;ﬁ DISTRICT COURT FOR THE o -
- 5£212 1390 @ﬁ

BOBBY BIGGERSTAFF, j Juck C. Silver, Clerk
4 U.S. DISTRICT COURT
Plaintiff, 3 )
3 /
V. ¥ 89-C-865-B
)
LOUIS W. SULLIVAN, 3
SECRETARY OF HEALTH AND b)
HUMAN SERVICES, 3
Defendant. 3

The court has for conside-ratimf- the Findings and Recommendations of the
Magistrate filed August 22, 1990, in whimh the Magistrate recommended that this case be
remanded to the Secretary of Health and Wuman Services for additional medical testimony
and analysis. No exceptions or objectims have been filed and the time for filing such
exceptions or objections has expired. .

After careful consideration of the t#cord and the issues, the court has concluded that

the Findings and Recommendations of £ :Magistrate should be and hereby are affirmed.

It is therefore Ordered that this ease is remanded to the Secretary of Health and
Human Services for additional medical iﬁﬁstimony and analysis in order to ascertain the

exertional capabilities of plaintiff an Mhether or not he can lift fifty pounds and thus

perform medium work a__,deﬁned by Eﬁi .F.R. § 404.1567(c).
Woimli o) , 1990.

Dated this / £ day of

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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ATES DISTRICT COURT “&%ﬁ/
DISTRICT OF OKLAHOMA  <of¢.

M
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IN THE UNITED .
FOR THE NORTHER

BOBBIE LOUISE MOSES, Individually
and as Next Friend of Shata Niko
Moses, Deceased, O

Plaintiff,
vVs. NO. 90-C-622-E
HOMELAND STORES, INC., ORIENT

TRADING COMPANY and DOES I-X,
INCLUSIVE, RS

D A e o i

Defendants,
|

PLAINTIFF'S NOT VOLUNTARY DISMISSAL |

COMES NOW the Plaintiff, BOBBIE LOUISE MOSES, Individually and

As Next Friend of Shata Niko Mpses, Deceased, by and thﬁough her

attorneys of record, Morris &@Mdrris, by Greg A. Morrisj and

states:
Pursuant to Rule 41(a)(1)?éf the Federal Rules of Civil

Procedure, Plaintiff voluntatniy dismisses without prejudice the

First, Second, Third and Fourth Causes of Action in Plaintiff's

Complaint. Said dismissal ia}ﬁiled without prejudice since

Defendant has nhot served an answer to any of these Caus?s of

Action filed by Plaintiff in her Complaint.

Dated: September 12, 1990.
Respectfully submitted,

MORRIS & MOR

By=xﬂiﬁuqh
Greqg A. Morris, OBA # 10540
Attorney for Plaintiff
1616 South Denver
Tulsa, Oklahoma 74119
(918) 587-5514 !




o, .

CERTIFICATE OF SERVICE

i,
\

[ HEREBY CERTIFY that a trde and correct copy of the above and
foregoing Plaintiff's Notice of Voluntary Dismissal was mailed to
the following this 12th day of September, 1990, with sufficient

postage thereon fully prepaid and affixed:
L. E. Stringer

Attorney at Law

Crowe & Dunlevy

1800 Mid-America Tower :

Oklahoma City, Oklahoma 73102-8273

Greqg A. Morris



DISTRICT COURTFOR THE
SRICT OF OKLAHOMA

IN THE ~~ITED STA
NORTHERN D

MICRO SWITCH, a division of HONEYWELL,
a Delaware corporation, S

Pla
Vs, Case No, 90-C-613-C

PATTY PRECISION PRODUCTS COM
an Qklahoma corporation,

Def

iﬂmt: \
Q.S[wéﬁﬁ