IN THE UNITED §TATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES, ex rel, .
AIR CAPITOL CONTRACTORS, INC.,

Plaintiff, | 3}

V.

FIDELITY AND DEPOSIT COMPANY OF
MARYLAND, and ZIEGLER CORPORATION,

Defendant..

Case No. CIV-89-C-377-B
FIDELITY & DEPOSIT COMPANY OF
MARYLAND, -
Third-Party Plaintiff,
Ve .

I.A. KNEBLER CONSTRUCTION CO.,
INC., DEWAYNE ZIEGLER and DORIS
J. ZIEGLER,

v\.’vuvyuvvvwvuvvvuuvuvuvv

Third-Party Defendants.
ORDER DISHISSIE&=Q§AIMS WITH PREJUDICE

This cause having come on for consideration of the Stipulation
and Application for Dismissal with Prejudice filed by Air Capitol
Contractors, Inc. ("Alr Cap#ﬁol"), Fidelity & Deposit Company of
Maryland ("Fidelity & Dﬁﬁbsit"), and 2Ziegler Corporation
("Ziegler"), and good cause hhving been shown for the granting of
such Application, o

IT IS THEREFORE ORDERED that any and all claims or

counterclaims of Air Capitol. i

ainst Fidelity & Deposit and any all

claims or counterclaims of Fidelity & Deposit against Air Capitol



C - p—
£

are hereby dismissed with prmjndice to the refiling of same with
all parties to bear their own}#bsts and attorney fees incurred in
the prosecution or defense of #uch claims.

IT IS FURTHER ORDERED that any and all claims or counterclaims
of Air cCapitol against ziqﬁler and any and all claims or
counterclaims of Ziegler against Air Capitol are hereby dismissed
with prejudice to the refiling of same with all parties to bear
their own costs and attorney.f@es incurred in the prosecution or
defense of such claims. |

Done this ZE‘ day of

, 1990,

S RYET COURT JUDGE

PREPARED BY:

Dale Joseph Gilsinger, OBA #10821
ALBRIGHT & ASSOCIATES

2601 Fourth National Bank BUilding
15 West Sixth Street

Tulsa, Oklahoma 74119

(918) 583-5800

062990L.003 (LIT#8/6002.02)
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IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN HISTRICT OF OKLAHOMA e

‘ AL 31 e

SOL W, LOVETT, ) JACK “

' ) VCSILye
Plaintiff, ; U.S. 015 77l SaGEH
vS. ) No. 89-C-283-C

)
LANCE, INC., a North Carolina )
corporation, )
)
Defendant. )

The plaintiff, by and theough his attorney, and the defendant, by and

through its attorney, pursuant to Rule 4’1‘?&)(1) of the Federal Rules of Civil Procedure,

stipulate that this matter should be and is jjercby dismissed with prejudice, with each party

to bear its own costs and attorneys fees.

D. Gregory Bledsoe
1515 South Denver
Tulsa, Oklahoma 74119-3828
(918) 599-8118
Attorney for Plaintiff

Kathy R. Neal

DOERNER, STUART, SAUNDERS,
DANIEL & ANDERSON

1000 Atlas Life Building

Tulsa, Oklahoma 74103

(918) 582-1211

AND

W. T. Cranfill, Jr.
Grant B. Osborne
BLAKENEY, ALEXANDER & MACHEN
3700 NCNB Plaza
Charlotte, North Carolina 28280
Attorneys for Defendant



_ FILED
S DISTRICT COURT

ISTRICT OF OKLAHOMA jit 31 1990

IN THE UNITED .
FOR THE NORTHERN

Jaek €. Sliver, Clerk

UNITED STATES OF AMERICA, U.S. DISTRICT COURT

Plaintiff,
vs. No. M-1609-B

ONE 1989 MERCURY SABLE,
VIN # IMEBM5348KA610510,

st Vat? Vst Vasgt® Nt iagt? i’ Nkt St ettt

Defendants.

Currently before the is claimant Peter J. McMahon's

Motion for Leave to Proceed i Forma Pauperis, Motion to Dismiss

the Administrative Forfeiture Proceedings, and Motion to Stay.

Plaintiff asks the Co to assume jurisdiction over the
administrative forfeiture prodgisdings and to dismiss the action on
its merits. The motions to dismiss and to stay are now moot since

the government has filed a ciw 1 judicial forfeiture action styled

Motion for Leave to File In
Motion to Stay are DENIED.

IT IS SO ORDERED, this day of July, 1990.

TED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

o

JUL 3115y
FORD MOTOR CREDIT COMPANY, v m eegen e

JACGK C.SILVEW, CLERK
Plaintiff, US DISTRICT COURT

Vs, No. 88-C-1385-E

DON WAYNE RUTHERFORD,

T Wk Vpe¥ V¥ it et Vasm Vst Sout?

Defendant.

JOINT STIPU ON OF DISMISSAL

It is hereby stipulated h§  and between the Plaintiff, Ford
Motor Credit Company, by its;ﬁttorney, Thomas G. Marsh, and
Defendant, Don Wayne Rutherfor#, by his attorney, Kenneth V.
Todd, that the above-styled anﬁ captioned matter, on the Com-
plaint may be, and the same iﬁ[hereby dismissed with prejudice,

without costs to either party.'

] fao> CE:A/W V/\/

- Thomas G. Marsh (OBA $5706)
{HARSH, SHACKLETT & FEARS, P.C.
228285 South Main, Suite 201
Mulsa, Oklahoma 74103
.{918) 587-0141
“Attorneys for Plaintiff,
' Ford Motor Credit Co

“ /2727 East 2lst, Suite 101
‘Tulsa, Oklahoma 74114

~Attorney for Defendant,

Don Wayne Rutherford



IN THE UNITED; ATES DISTRICT COURT JUg 31 E@U

FOR THE NORTHERE DISTRICT OF OKLAHOMA Jack c.
lver, Clerk Y{"/

§il
US. Districr

LESLIE E. KING,

Plaintiff,

vs. Case No. 89-C-1075-B
RON SOLE, Chief of Police for
City of Sapulpa, individually
in his official capacity; ﬂ
JOHN DOE #1; JOHN DOE #2;
JOHN DOE #3; JOHN DOE #4;
JOHN DOE #5 (all police off
of the City of Sapulpa whose:
identities are unknown to
Plaintiff); and the

CITY OF SAPULPA,

[ L R R T R W S S W S R S )

Defendants.

ORDER OF DI| WITH PREJUDICE

Pursuant to the Joint ulation of Dismissal filed by the

Plaintiff and Defendants, Court dismisses, with prejudice,
Plaintiff's Complaint agai . he Defendants, City of Sapulpa,
Oklahoma, Ron Sole and John Nos. 1-5, with each party being
responsible for their costs ttorney fees incurred herein.

Dated this 35( day of

Inited States District Judge

549.6.2/0ML1




| N R S
\TES DISTRICT COURT <., . 14
STRICT OF OKLAHOMA

JIL 31 E3

Iy

IN THE UNITED
FOR THE NORTHE

PEDCO RESOURCES COMPANY, GEKM
COMPANY, AFTAG, INC., and
MEDALLION PETROLEUM INC.,

Plaintiffs,
vs. Case No. 89-C-1012-B
MOBIL EXPLORATION AND PRODUE
NORTH AMERICA INC. and MOBIL
OIL EXPLORATION & PRODUCING
SOUTHEAST INC.,

Defendants.

L L W W A i T L

This matter comes for consideration upon the Motion

to Remand filed by Plaintif EDCO Resources Company, GKM 0il

Company, AFTAG, Inc. and M E_ion Petroleum, Inc.. Also under

consideration are Motions yismiss and to Transfer filed by

Defendants Mobil Exploraf,

o

(hereinafter Mobkil 1) and

Producing North America[MEPNA]
Nﬁﬁl 0il Exploration & Producing
Southeast, Inc.[MOEPSI] (haf ter Mobil 2).
This action was origin filed by Plaintiffs in Tulsa County
District Court against Mobil nd 2, who removed the case to this
Court on December 6, 19 sed upon alleged diversity of
citizenship. Plaintiffs ami spectively, Delaware, Delaware,
Texas and Oklahoma corporai ‘all with their principal places
of business in Tulsa, Okla ~Some confusion existed as to the

status of Mobil 1 (there bei) parently two Mobil Exploration and




Producing North America, Ine ‘but the Court determines, based

upon undisputed statements mag ”ﬂuring the hearing held herein June
15, 1990, that the Mobil 1, o is the operator of the two wells
in question1, is a Nevada cqﬁ yation with its principal place of
business in Virginia. Mobil '.lu a Delaware corporation with its
principal place of business Meing within the state of Louisiana.
The removal to this Court wa :hased upon Defendants' contention
that Mobil 2 is a mere nom : fraudulently joined, party; that
Mobil 2 is only an agent for i B disclosed principal, Mobil 1; that
therefore, the citizenship aﬁzﬂhhil 2 should not be considered for
diversity purposes and thewwHManl is proper. Defendants' Motion
to Dismiss is premised upon Plaintiffs' failure to state a cause
of action. It is Defendants' position this Court lacks personal
jurisdiction over Mobil 2 du# to lack of significant contacts on
the part of Mobil 2 withi : the state of Oklahoma. Defendants
further seek dismissal of th* tire case based on alleged lack of
subject matter jurisdiction uyhfler a contention that Plaintiffs are

collaterally atta

i

Louisianam conservation orders
relating to the wells in qu@h on. Defendants' Motion to Transfer
is premised upon their ass#if®ion the entire matter belongs in
Louisiana because the wells nre located there, the law to be
applied is Louisiana 1law the majority of witnesses reside
there. Additionally, the JIpuisiana Conservation Commission,

Defendants allege, is a pélentially interested party in this

" Lege 4 1 and Lege # 3 'i# the S.E. Geuydan Field, Vermillion

Parish, Louisiana. &




proceeding, having jurisdic of some or all of Plaintiffs!

claims herein.

Plaintiffs, on December 22, 1989, sought permission to amend
their Petition to attach i in omitted Exhibits, A & B,
referenced in paragraph 9 of pleading.2 Permission was granted
by Court Order entered Decemn 29, 1989. Plaintiffs, on March 1,
1990, filed application fo ve to file an amended petition
(entitled Second Amended Pe on). Plaintiffs, notwithstanding
absence of leave of Court t  &0, filed, on March 16, 1990, a
First Amended Complaint whic 8 substantially if not exactly the
same as their proposed Secon nded Petition.
The parties have waxe lific whether Plaintiffs First
Amended Complaint was or is yper pleading. Plaintiffs contend
the earlier amendment, to a zitted exhibits A & B, was a mere
technical amendment, Court sitted, which did not use up
Plaintiffs option to amend complaint once as a matter of

right before a respon pleading is served. Rule

i5{a),F.R.Civ.P.. Defendan *he other hand, assert a party who
erronecusly moves for leave: pend while entitled tc amendment
as a matter of course does . reserve the right to later amend
without leave of court. The agrees. See, In re Watauga Steam
aundry, 7 F.R.D. 657 (E. enn. 1947). The Court concludes
Plaintiffs First Amended ca; t, filed March 16, 1990, was and

is without legal effect *'{iled without required leave of

2 The Exhibits, A & B,

@ copies of the Joint Operating
Agreements of the two wells ’
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Court. However, in view of'%ha Court's conclusion, Plaintiffs'
March 1, 1990, Applicatia#ﬁfto File Second Amended Petition
presently pends before the dﬁhrt for decision.?

Next for consideratiaﬁyﬁia whether Plaintiffs Application
should be granted. Defendanﬂﬁfalleged Plaintiffs have failed to

state, in their proposed Saaﬁﬁﬂ Amended Petition, valid causes of

action against the adﬁ%ﬁional defendants, Mobil 0il

Corporation[MOC] (hereinaf Mobil 3), Mobil Exploration &
Producing U.S. Inc.[MEPUS] (héfeinafter Mobil 4), and Mobil Natural
Gas Inc.[MNGI] (hereinaftuﬁf;ﬂhbil 5). Mobils 3, 4 & 5 are,
respectively, New York, Deli ##a and Delaware corporations, all
with principal places of busijjess in the state of Texas. Defendants

contend Plaintiffs Second lad Petition merely groups all of the

Mobil corporations as defenﬂ '8, presenting general allegations
without differentiation asl:' actions and roles giving rise to
liability; that Plaintiffs wﬁiu aware of at least Mobils 3 and 4
involvement prior to filingﬁﬁhis action, citing, inter alia, Ex.11

Brodnax®, and therefore shg¢ ~have included 3 and 4 initially:;

that Plaintiffs'present attegpt to now include Mobils 3, 4 & 5 is

but a sham to defeat federa ”Nivarsity jurisdiction.
The Court is of the #”ﬁw that Ex. 11 Brodnax, rather than

support Defendants' argumanﬁ# is significantly indicative of why,

* This is notwithsta
Application to File Second |
their filing of the First

ng Plaintiffs view that their
sded Petition was rendered moot by
ad Complaint.

“ Exhibit 11 Brodnax I part of Exhibit B, attached to
Defendants' Reply Brief (dodket entry # 86) filed May 7, 1990.

4




at least, Mobil 3 is a prop not indispensable party. Ex. 11

Brodnax is a January 4, 1989 tter from Mobil 3 advising one of

the Plaintiffs (GKM 0il ¢ iny) that $70,920.01 in working
interest revenues would be 1 : 1d from that Plaintiff's future
production in the Lege welis 8 that amount, allegedly overpaid
to GKM, was not mailed to Mob y January 20th. Plaintiffs' fourth
cause of action seeks injunc¢ y relief to prevent the suspension
of production revenues and aintiffs' third cause seeks an

accounting relative to these i revenues.

The Court has reviewed ¥yintiffs' Second Amended Petition
which alleges, in addition :the foregoing, the existence of
Services Agreements betwea id among the Mobil corporations
relating to the operation, teting of gas volume, accounting,
production allocation and pa of production proceeds relative
to the Lege wells. Based u ?#nch review the Court concludes
Plaintiffs' Second Amended .’ion adequately states causes of
action against Mobils 3, 4 & as well as Mobils 1 and 2.
Turning next to the iss: £ subject matter jurisdiction, the
Court notes Defendants' ar “that Plaintiffs' Motion to Remand
must be considered as the p ﬁ_stood at the instant of removal,
to be presently inappropria 1@ of the parties dispute joinder
of additional, non-diverse ants, under 28 U.S.C. §1447(e) is
discretionary with the Cou jch should be guided by general
equitable principles. Howeve] __ispute does exist whether a party
to be added need merely . proper party or must it be an

indispensable party. In




F.Supp. 860 (S.D. Fla. 1989) he following appears:
"Remand for lack o
after removal is
1447 (c), which was
by the Judicial
Justice Act, Pub
U.S5.C. § 1447(c)
part:

ect matter jurisdiction
rolled by 28 U.S.C. §
ded on November 19, 1988
vements and Access to
Wo. 100-702 (1988). 28
provides, in pertinent

If at any tim
it appears
lacks subije
the case sha
Moreover, section
a new subsection
entirety:
If after rem t plaintiff seeks
| defendants whose
roy subject matter
court may deny
mit Jjoinder and
ion to the state

he district court

ter jurisdiction,
remanded.

was also amended to add
), which provides, in

jurisdiction
joinder, or
remand the
court.
This subsection wa
different views
whether a non

@d no doubt to reconcile
the circuits as to
ree party need be
indispensable bef court may allow joinder
which would dest versity jurisdiction®.
(citing cases wh i  conflicts among the
circuits exist) ) :
The Court, in the ab of any expression by the Tenth

Circuit Court of Appeals, a g with the reasoning of Heininger,

supra, that it "is clear fromi e unambiguous language of § 1447 (e)

that a non-diverse party ne 1wt be indispensable as defined by

Fed.R.Civ.P. 19 in order for i-trict court to permit joinder and
remand the action to staﬁe * Ibid. at 862.
If joinder is made, g non-diverse defendants which
destroy diversity, the stan "ﬁhe case at the moment of removal

then not a consideration because

not be waived. Giannakes v, M/V

becomes immaterial. Timelin

subject matter jurisdictia



Bravo Trader, 762 F.2d4 1295 th Cir. 1985); Hensgens v. Deere &

Co., 833 F2d 1179 (5th Cir, 1985), cert. den. 110 S.Ct. 150. Some

post-removal developments m divest the court of jurisdiction

but an addition of a noﬂf aerse defendant will do so. IMFC

Inc. 676 F.2d 152 (5th Cir. }2) ; Owen Equipment & Erection Co.

v. Kroger, 437 U.S. 365, 98 Ct. 2396, 57 L.Ed.2d 274 (1978).

The Court concludes, W h its discretion, that the joinder
of Mobils 3, 4 and 5, as prH parties, should be permitted. The
Court further concludes PX tiffs Application to File Second
Amended Petition should b d the same is hereby GRANTED.
Plaintiffs Second Amended ion is made a part of the record

herein, instanter. The joinder non-diverse defendants divests the

Court of subject matter jurig@iiction and this action should be and
the same is hereby REMANDED %@ the District Court for Tulsa County,
State of Oklahoma.

The Court concludes the #ither motions before this Court are,
insofar as the present Courﬁ- soncerned, rendered moot by today's
Order of Remand.

S/
2L

IT IS SO ORDERED this : day of Juydy, 1990.

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE



SAMSON RESOURCES COMPANY,
Plaintiff,

vs.

DELHI GAS PIPELINE CORPORATI

Defendant.

currently before the
Proceedings pending arbitrat

Act, 9 U.S.C. § 3. The Act
If any suit or pro
the courts of the.
referable to arbit
writing for such
which such suit
satisfied that th
or proceeding is r
such an agreement,
of the parties s
until such arbi
accordance with -
providing the app
default in procee

Section 17.1 of the
1971, provides:

"In the event of

between the par

operations under

settled by arbi

Defendant asserts Plaintif

filing suit and conducting

cases outlining the circums
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No. 89~C~-1060-B
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+ is Plaintiff's Motion to Stay

@ursuant to the Federal Arbitration

:ing be brought in any of
d States upon any issue
n under an agreement in
tration, the court in
~ pending, upon being
involved in such suit

able to arbitration under

111 on application of one
+he trial of the action
jon has been had in
terms of the agreement

' dispute or controversy
hereto involving the
greement, same shall be

overy. Plaintiff cites numerous

s in which a defendant can waive



its right to arbitration.

"Parties seeking to m'mve waiver of arbitration
obligations bear a B#avy burden; they must show
substantial prejudidie. ... Under the federal
policy favoring arpjfration, a party does not
waive arbitration 1y by engaging in action
inconsistent with #p arbitration provision.
Moreover, inconsisi@int behavior alone is not
sufficient; the p Y opposing a motion to
compel arbitrati®ffi must have suffered
prejudice.”" (citatidns omitted)

er & Smith, 888 F.2d 696, 701

(1oth Cir. 1989). Defendant ﬁtters no evidence of prejudice it
will suffer if the Court alloW# arbitration. The Supreme Court has

recognized a federal policy f# pring arbitration which requires the

court to enforce arbitrat.ﬁf,-iﬁm agreements. Shearson/American
Express, Inc. v, McMahon, 482 ﬂ s. , 107 s.Ct. 2332, 96 L.Ed.24

185, 193 (1987). The Court"i; ----- cuncludes it should stay the case

pending arbitration as outliﬂn’ﬁiﬂ in the parties' contract.

It is therefore the case Dbe stayed and
administratively closed penﬂ%hg arbitration. The case may. be

recpened upon application frﬂﬁ either party within 60 days after

a final arbitration order is

IT IS SO ORDERED, this [ day of July, 1990.

FHOMAS R. BRETT
NITED STATES DISTRICT JUDGE



IN THE UNITED STATES DISTRICT COURT FOR
THE NORTHERN DYSTRICT OF OKLAHOMA [ 1..l, B

DOROTHY K. RADER,

JUL 31 1999

s Jack
Plaintiff “ C. Si
aintiff, U.s. Disrg;’(‘:’?" Clerk
COURT

Vs, No. 89~C~-851 B
INDEPENDENT FREIGHT, INC.,
HARVEY TAYLOR TRUCKING, INC., ;
and RICHARD SMITH, an
individual,

Defendants.

0 18 TH_PREJUDICE
Upon Application hy the parties, and for good cause
shown, the Court finds that ﬁht above styled and numbered case

should be dismissed with prejuﬂice to refiling in the future.

It is so Ordered th$ﬁ“ JE;/ng- day of , 1990,

S/ THOMAS R. BRETT
U. S. District Judge




S DISTRICT COURJ? I I’ IE I)

fSTRICT OF OKLAHOMA JUL:511990

Jack C. Silver, Clerk
U.S. DISTRICT COURT

IN THE UNITED
FOR THE NORTHERN

FEDERAL DEPOSIT INSURANCE
CORPORATICON,

Plaintiff
VS. No. 90-C-101-B

KANSAS BANKERS SURETY COMPANY,

Defendant

Vs sl s Nkl s Nml N Nl S S

ORDER  S8USTAINING
OF DEFENDANT PURSUZ

This is an action commenc¢#d on February 9, 1990, by Federal
Deposit Insurance Corporation DIC"), in its corporate capacity
against Kansas Bankers Surety any ("KBSC") on Town and Country
Bank of Bixby, Oklahoma'’s b j §mp1oyee dishonesty bonds. The

matter is before the Court o e Defendant's Motion to Dismiss

under Fed.R.Civ.P. 12(b) (6) " in the alternative Motion for

Summary Judgment. As materialﬁ utside the pleadings are presented

in support of and in opposition to the motion, it will be
considered under Fed.R.Civ.P.

The undisputed facts app@ar to be as follows: Town and
Country Bank of Bixby, Oklap_ ‘was an operating Oklahoma state
bank until September 15, 19@ when the Oklahoma State Banking
Department ("Commissioner") vlJared the bank insolvent and
appointed the FDIC to serve . receiver pursuant to 12 U.S.C.
§1821(c) . FDIC-Corporate ad@ ‘ed certain assets of Town and

Country Bank from FDIC-Receiw ; one of which is asserted to be



the subject bond claims, and menced this action.

Facts before the Court addition to those alleged in the
FDIC Complaint are presente& ; ough affidavits of Defendant's
witness Donald M. Towle, Pres nt of KBSC (Exhibit A to KBSC's
Motion to Dismiss, or in ﬁ Alternative Motion for Summary
Judgment) and Plaintiff's witness, April Breslaw, FDIC staff
attorney. (Affidavit attach to Memorandum Brief of FDIC in
Opposition filed April 12, 199 The Towle affidavit states that
the subject bonds (Plaintiff xhibits 1 and 2 to Plaintiff's
Complaint) were approved by i afate Insurance Commissioner of
Oklahoma and issued to Town # ountry Bank con June 6, 1985. The
bonds were renewved annuall. and terminated by cancellation

effective June 6, 1988. Towle #lso stated that the insured, Town

and Country Bank, did not prov ”_KBSC with notice of discovery of
the alleged loss during the t the bonds were in effect. Towle
also states Town and Country  . did not submit a proof of loss
to the insurer, KBSC. The idavit of Staff Attorney April
Breslaw states in pertinent t:  The subject bonds were issued

June 6, 1985 and were in effect Ehrough June 5, 1988. It is stated

that on August 17, 1988 the ht_ ﬁbmitted notice to KBSC of losses

involving dishonesty of Fred P iding, Sr. and Anthony DiGeronimo
and occurrences and circumsta ‘regarding said losses. (Notice
attached as Exhibit A to B - Affidavit). On September 19,

1988, Ms. Breslaw advised that FDIC had succeeded to the

interest of Town and Country ‘‘relative to the bonds and noted

the Town and Country Bank no of August 17, 1988. (Exhibit B).



On February 13, 1989, FDIC, gh Ms. Breslaw, furnished KBSC

with a detailed proof of los# relative to the claims under the

bonds concerning wrongful no -loans of Messrs. Leiding and

DiGeronimo. (Exhibit ¢). llow-up letter from FDIC (Ms.

Breslaw) relative to the Leidi Geronimo loss stated that Marty

Hansen, President of Country, - learned of the

Leiding/DiGeronimo conduct (& had occurred or was likely to

occur) no later than the fall Bf 1987 and actually learned of one

potentially improper nominee of DiGeronimo in the summer of

1987. The letter contained a 'h'éed tolling agreement which was

not signed or agreed to by KBS

The purported notice let! 0f President Hansen dated August

17, 1988 (Exhibit A to the Aff t of Ms. Breslaw attached to the

Memorandum Brief of FDIC in Oppiésition dated April 12, 1990) and

referred to by FDIC makes nq rence to a potential employee

dishonesty bond claim regars iconduct of either Leiding or

DiGeronimo. The Hansen letter ,hile mentioning various types of

potential claims in general] ates we have no knowledge of

specific claims but whenever : . bank obtains knowledge of same,

it will be passed on to KBSC

Relevant provisions of th bject bonds are as follows: Both

bonds issued by KBSC contain & )88 Sustained" Rider. This rider

defines discovery by deletian ion 4 of the bonds and inserting

the following language in its: ve:

"(a) This bond ap to loss sustained and
discovered by the after 12:01 a.m. of
the date set forth tem 2 of the Declara-
tions and while #¢hils bond is in force.




Discovery occurs wher the Insured becomes aware
of facts which would eause a reasonable person
to assume that a los#i- covered by the bond has
been or will be 1ncuf:ad even though the exact
amount or details ¢f loss may not then be
known. Notice to th# Insured of an actual or
potential claim by a #fiird party which alleges
that the Insured is liable under circumstances
which, if true, would c¢reate a loss under this
bond constitutes @lich discovery. Loss
sustained occurs at the time of the act,

casualty or event whiﬂh caused the loss."

Section 5 of both bonds pqi ains to Notice/Proof. It provides

in part:

"(a) At the earliest practicable moment, not
to exceed 30 days, after discovery of loss, the
Insured shall give the Underwriter notice
thereof.

"(b) Within s monthmfmfter such discovery, the
Insured shall furnish to the Underwriter proof
of loss, duly sworn t#, with full particulars.

"(d) Legal proceedimgli for the recovery of any
loss hereunder shal t be brought prior to
the explratlon of &0 days after the original
proof of loss is filed with the Underwriter or
after the expiration of 24 months from the
discovery of such lo except that any action
or proceeding to re r hereunder on account
of any judgment agai the Insured in any suit
mentioned in General eement F. or to recover
attorneys' fees pai@ in any such suit, shall
be brought within 24 fiths from the date upon
which the judgment u; "such suit shall become
final. S

"(e) If any llmltaﬁ n embodied in this bond
is prohibited by ¢y law contreolling the
construction hereof, #fuch limitation shall be
deemed to be amended s to equal the minimum
period of limitatio ovided by such law.

©overage only in favor

of the Insured. uit, action or 1legal
proceedings shall bé _ought hereunder by any
onhe other than the nnﬂnd Insured."

"(f) This bond affo



Section 12 of Bond 2268 "nd Section 11 of Bond 28-4870

relates to Termination or Canaﬂ 1ation. They provide:

*"This bond shall
canceled as an en
the receipt by thes
from the Underwritdl
or cancel this bond
the receipt of the!
request from the Ins
this bond, or (c) i
over of the Insure
liquidator or by St

daemed terminated or
B () 60 days after
‘®%d of a written notice
t8 desire to terminate
(b)) immediately upon
grwriter of a written
to terminate or cancel
\‘tely upon the taking
a receiver or other
' or Federal officials,
n the taking over of the
jtution. The Underwriter
Insured the unearned
rata, if the bond be
or reduced by notice
e of the Underwrlter,
nceled as provided in
¢ this paragraph. The
1d to the insured the
unearned premium ¢ @d at short rates if
this bond be termina ,.or canceled or reduced
by notice from, or @t the instance of the
Insured." :

Insured by another in
shall refund to
premium, computed §
terminated or cancé
from, or at the ins
or if terminated o
sub-section (c) or
Underwriter shall

deemed terminated or
oyee [or any partner,
any Processor--] (a})
or any director or
gion with such person,
nest or fraudulent act
n at any time against
e person or entity,
& loss of any Property
ustody of such person,
‘receipt by the Insured
the Underwriter of its
c¢ancel this bond as to

"This bond shall
canceled as to any
officer or enmployee
as soon as any Ing
officer not in col
shall learn of any @
committed by such p
the Insured or any
without prejudice t
then in transit in ¢
or (b) 15 days after
of a written notice
desire to terminate
such person.

nd as to any insured
any loss sustained by
discovered after the
termination.®

"Termination of thi
terminates liabilit
such Insured which
effective date of s

*In Section 11 Bond 28-4870 ol




A "Rights After Terminamion, or Cancellation"™ Rider which

amends Section 13 of Bond 236EER and Section 12 of Bond 28 4870

provides as follows:

to the termination or
‘bond as an entirety,
r the Underwriter, the
Underwriter notice that
nd an additional period
hich to discover loss
| prior to the effective
on or cancellation and
1 premium therefor.

"At any time prior

cancellation of th
whether by the Insu
Insured may give to
it desires under thi
of 12 months withi
sustained by the Ins
date of such termi
shall pay an additi

"Upon receipt of such notice from the Insured,
the Underwriter shall give its written consent
thereto:; provided,: however, that such
additional period of time shall terminate
immediately T

"(a) on the effectiv " date of any other
insurance obtained by the Insured, its
successor in b ness or any other party,
replacing in whgle or in party the
insurance affox@@éd by this bond, whether
or not such othBr insurance prov1des
coverage for losi# sustained prior to its
effective date,"

"(b) upon any taH’ yver of the Insured's
business by any State or Federal official
or agency, : any receiver or
1iquidator!

Underwriter
termination.

1, -the Underwriter shall
ed premium.

"The right to purch#&l#la such additional period
for the discovery of loss may not be exercised
by any State or Fed official or agency, or
by any receiver 1iquidator, acting or
appointed to take ov@r the Insured's business
for the operation for the liquidation
thereof or for any ¥ purpose. ’

"After termination_&%_cancellation, no State

'3



The gist of the above :

summary judgment herein are:

(1)

(2)

(3}

(4)

Thus the undisputed fac
terminated and ceased to be i

that no notice of the Leiding/ﬂ

or Federal official, agency, receiver, or
liquidator, actin :dn  the capacity of
supervisor, liquidater, receiver, regqulator,
corporate, or any oth r -capacity shall have or
exercise any right %6 make any claim against
the Underwriter, unlegs a Proof of Loss, duly
sworn to, with ful rticulars and complete
documentation ha een received by the
Underwriter . priori twthe . termination or
cancellation .of thisuond. " . TR

'tad bond provisions relative to

ukds sustained and discovered
n force. (Loss Sustained rider);

& the underwriter notice at the
ment, not to exceed 30 days,
#s. . Within six (6) months after
jured shall furnish the underwriter
sworn to, with full particulars.
ﬂr::,

after discovery of-
such discovery, the.
proof of loss, dul
(Section 5 of each:

@3 as to the dishonest employee
ictor, or officer learns of the
@ by such person. (Section 12
tion 11 of Bond 28-4870).

The bond is termina
when the insured, 4
dishonest act commi
of Bond 2268IR and:

Prior to terminatiw
give KBSC notice th
month period followi
which to discover. .}
shall pay additiona
twelve-month coverag
of a state or federi
or federal officialk
corporate shall have
under the bonds, un
with full particulay

o cancellatlon the insured may

t it desires an additional twelve-
termination or cancellation within
jee sustained by the insured; and
xemium therefor. The additional
riod will cease upon the takeover
receiver or liquidator. No state
sting as receiver, liquidator, or
ight to make a claim against KBSC
#-a proof of loss, duly sworn to,
nd complete documentation has been
; ko termination or cancellation of
the bond. (Rights #fter termination or cancellation
waiver). S =

establish that the subject bonds

b&éé on June 6, 1988, and further

H;onimo employee’ dishonesty losses



was given KBSC or proof of loss ed in regard thereto until after

June 6, 1988. The insured, Towh and Country Bank, learned of the
Leiding/DiGeronimo employee dishonesty in the summer and fall of
1987. FDIC-Corporate acqui  its rights September 13, 1988.
(Exhibit A to FDIC's Supplemen ;;Hmmorandum Brief filed 4-30-90).
The recent case of ; casualty and Surety Co., No.
89-5866 (6th Cir. Tenn. May 2

, states that an enmplby

provisions concerning the rights of the FDIC was not invalid on

public policy grounds. Howewv: ‘thé Court deems it unnecessary to

address FDIC's public policy & ent because it appears clear from
the undisputed facts, as a matter of law, the giving of notice of
employee dishonesty by Town a _ébuntry Bank and the filing of the
proof of loss was untimely.: Although Plaintiff asserts the
provisions requiring timely n 5%& should be disregarded absent a
showing of actual prejudice,. 'Eases upon which the FDIC relies
are inapposite for two reasonﬂ; ;Eirst, Plaintiff's cases construed

Louisiana's statute that all ”&:an injured third party to sue an

insurance company directly -The courts held that an insurance

company must demonstrate act prejudice from not receiving notice
in compliance with the poligy provisions, when it had otherwise

received actual notice of thé third party's claim. MGIC Indemnity

Corp. v. Central Bank, 838 F.@d 1382 (5th cir. 1988); Pomeras V.

Kansas City Southern Ry. CO.; So.2d 976 {(La. App. 1985); Auster

0il & Gas Inc. v. Stream,

F.2d 570 (5th cir. 1990). 1In its

Response brief, FDIC argues it is in the nature of a third-party

o8



creditor and KBSC should be iired to show actual prejudice to

escape 1liability. . The: bof nprovisions, however, extended

coverage only to the named . Second, Plaintiff's cases

construe “occurrence" insurang Eblicies as opposed to "claims-made
policies". Claims-made poliﬁi ¥e those undetr which coverage is
provided if the error or omiﬁf Lq,s discovered and brought to the
insurer's attention during-tn. erm. of the policy. 7A J. Appleman,
Insurance Law & Practice §45§ 17 at 312-313 (Berdal ed. 1979 &
Supp.1988). None of Plaintiﬁﬁ cases address what prejudice must
be shown, if any, to an insursy where the insured fails to follow
the notice requirements of ‘a-g@ifiime-made policy.’
Because the reporting'r" itement helps to define the scope
of coverage under a clains-ma ..olicy, several courts have held
that excusing a delay in notide beyond the policy period would
alter a basic term of the & “uxance contract. FDIC v. Aetna

Johnson and Speakman,

Casualty and Surety Co., supra;”

869 F.2d 422, 424-425 (8th

*@1989); City of Harrisburg v.

International Surplus Lines

, Hb96 F.Supp. 954, 960-962

(M.D.Pa. 1984), affd 770 F.2d .

In its Reply brief, FDIC irques it is actually in the nature
of the "insured" because it :st#Piped into Town & Country's shoes.

The Tenth Circuit has: }
prejudice must be shown on a ¢
receives timely and adequate pf
writing in accordance with the

ms-made policy when the insurer
e, even though not submitted in
licy terms. Phico Insurance Co.
V. Providers Insurance Co.,"8 .24 663, 668 (10th Cir. 1989).
Phico is distinguishable from ¢ase because KBSC never received
any notice and notice is a condition precedent to payment on a bond
under Oklahoma law. '




prejudice need not be shown wh

an untimely claim is presented for
payment under a claims-made p&licy.' Where notice is a condition

precedent to maintaining a ! t on a bond, there will be no

liability where the insured fa @ﬁ to give notice. USF&G v. Gray,

106 Okla. 222, 233 P. 731

25); Fidelity & Deposit Co. of

Maryland v. USF&G, 179 Okla. 174, 64 P.2d 672 (1935); Alfalfa

Electric Coop. v. Travele nit Co., 376 F.Supp. 901

(W.D.Okla. 1973). In this instance, KBSC did not receive notice,

actual or otherwise, until aftgr the claims-made policy had been

terminated.

Notwithstanding the Cour "conclusion that actual prejudice

need not be demonstrated und a claims-made policy, the Court

concludes Kansas Surety proba suffered actual prejudice from a

lack of timely notice. Secti 12 of Bond 2268IR and Section 11

of Bond 28-4870 provide the d shall be deemed terminated or

canceled as to any employee as on as any insured, or any director
or officer not in collusion ‘ghall learn of any dishonest or
fraudulent act. The facts ireflect KBSC was most probably

prejudiced because the first } fwledge of DiGeronimo's improper

“‘The court in Sherlock v.
(E.D.Mich. 1985) held that pr
is given in a reasonable, ¥
declines to follow this holdi
loss was not reasonable.

, 605 F.Supp. 1001, 1004-1005
ice need not be shown if notice
untimely, manner. This Court
-because the notice and proof of

10



nominee banking transactions i red in July 1987.° As previously

noted, the purported notig August 1988 did not refer
defalcations on DiGeronimo or
Leiding's part.® 'No-notice. Bpecific conduct was given to
KBSC until the FDIC's lette! ‘uary 1989. The Court concludes
the failure to notify in a4 Yy manner KBSC of any potential
claim prejudiced KBSC's abil : s:investigate any allegations and
minimize any existing and fuﬁm rlaims.

Because neither notice n ;"proof of loss was submitted in
a timely manner, and KBSC ”ﬁgﬁly suffered actual prejudice
thereby, the Court conclude: ‘Defendant's Motion for Summary

Judgment should be SUSTAINED:

IT IS SO ORDERED, this i

MAS R. BRETT
TED STATES DISTRICT JUDGE

°FDIC's Proof of Loss i
Hansen's "apparent discovery®
1987" and Marty Hansen's ov
July 1987 wherein DiGeroni
intended for other purposes.

lete with references of Marty
mproper lending activities "“in
ing a telephone conversation in
mitted receiving loan proceeds

°It is evident that DiG o ‘and Leiding‘were in collusion
with regard to improper nomini ans because Leiding received the
proceeds from loans executed A.J. DiGeronimo in 1986.



rares prstrict court B I L ED

IN THE UNITED
FOR THE NORTHE PISTRICT OF OKLAHOMA
JUL 31 1990
Jack C. Silver, Clerk

U.S. DISTRICT COURT

UNITED STATES, ex rel. T
AIR CAPITOL CONTRACTORS, INQ;?

Plaintiff,
vSs. Case No. B89-C-377-B
FIDELITY AND DEPOSIT COMPANY -
OF MARYLAND, and ZIEGLER o
CORPORATION,

Defendants.

FIDELITY & DEPOSIT COMPANY
OF MARYLAND, |

Third Party Plaintiff,'rf
vs.
L. A. KNEBLER CONSTRUCTION CO.,

INC., DEWAYNE ZIEGLER and DORIS
J. ZIEGLER, o

o i L

Third Party Defendants.

JUDGMENT ON THE CROSS-CLAIM AND THIRD PARTY
ACTION OF FIDELIT i
Pursuant to the agreement of Fidelity & Deposit Company of
Maryland, Ziegler Corporation, L. A. Knebler Construction Co.,
Inc., Dewayne Ziegler and Doris J. Ziegler, the Court enters the
following judgment. ﬁ
Defendant and third p&iﬁy plaintiff, Fidelity & Deposit
Company of Maryland, has';@ranted judgment against Ziegler

Corporation, L. A. Knebler C

truction Co., Inc., Dewayne Ziegler

and Doris J. Ziegler, joim and severally, in the principal

amount of $3,223.58, within interest thereon at 8.09% per annum

from and after the date herepf. This Judgment is based upon the



indemnity agreement executed'ﬁy the judgment debtors in favor of

the judgment creditor, Fideliﬁy & Deposit Company of Maryland.
Since the parties have filed a stipulation to dismiss with

prejudice all other actiong involved in this 1litigation, this

judgment constitutes a final order.

Entered: 67"55! ¢ 1990,

S/ TH
‘Thomas R. Brett
U.8. District Judge

APPROVED AS TO FORM AND, CONTENT:

f / /A .- ’

John B. Hayes, # 4005/ p
_~~Looney, Nichols, Johnson %/ ayes
. P.O. Box 468 '
Oklahoma City, Oklahoma {3 01
(405) 235-7641 ‘

Attorney for Fidelity & Deposit
Company of Maryland

Dale Joseph Gilsinger, # 10821
Albright & Associates _
2601 Fourth National Bank Building
15 West 6th Street

Tulsa, Oklahoma 74119

(918) 583-5800

Attorney for Ziegler Corporation,
L. A. Knebler Construction Co., Inc.,
Dewayne Ziegler and Doris J. Ziegler
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IN THE UNITED STATES DISTRICT COURT F I
FOR THE NORTHERN DISTRICT OF OKLAHOMA LED

SAMSON RESOURCES COMPANY, JUL 31 1999
a corporation,
Jack C. s;
Plaintiff, Silver, Clerk

V. Case No. 87-C-809 B

BASF CORPORATION,
a corpeoration,

Defendant.

The Court, having reviewed.the Agreed Stipulation of the
parties, hereby orders that thisécase, and all c¢laims that were or
could have been asserted in it by either party, are accordingly

dismissed with prejudice.

SIGNED this 3(5‘rday of %U/égf , 1990.

S/ THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE




F
DISTRICT COURT FOR THE I'L ED
CT OF OKLAHOMA JUE 33 1999

IN THE UNITED STA
NORTHERN D

PETER J. McMAHON, Jack ¢

. Sil
u.s. D’STR;?'C Clerk

Movarit, OURT

V. 90-C-472-B
UNITED STATES ATTORNEY,

Respondent.

Now before the court is movant Péter J. McMahor’s Petition for a Writ of Habeas

Corpus by a Person in Federal Custo "Docket #1).! He claims that he is a pretrial

detainee in Case Nos. 90-CR-19-E and‘f:'; “CR-48-B and has been denied his right to due

process by being sent to a drug treatmignt center without notice or hearing and being

treated there without his consent. H
treatment center was not unlawful becatise he was illegally confined there.

The records in Case No. 90-CR- and 00-CR-48-B show the facts to be as follows.

On February 8, 1990, movant was -."'i:'ed in the Northern District of Oklahoma for

Possession with Intent to Distribute a ‘omtrolled Substance (21 U.S.C. § 841(a)(1)),

Unlawful Possession of a Firearm ( .5.C. § 922(g)), Maintaining a Place for the

Distribution of Controlled Substance! U.S.C. § 856(a)), and for Use of a Firearm
During a Drug Trafficking Crime (18 ’C § 924(c)). On March 5, 1990, he was arrested
and on March 7, 1990, Magistrate Jef Wolfe ordered him delivered to Morton Detox

Center for twenty-one (21) days wit ave, liberty, or pass. Upon completion of the

1 "Docket numbers” refer to numerical designations sitigned sequentially to each pleading, motion, order, or other filing and are

included for purposes of record keeping only. "Dockei jiimbers” have no independent legal significance and are to be used in
conjunction with the docket sheet prepared and maintaing ty the United States Court Clerk, Northern District of Oklahoma.



Y

issued. He was arrested on March 30, 1990 and indicted for Escape six (6) days later. On

April 6, 1990, an initial appearance andam'algnment were conducted and movant entered

a plea of not guilty and was remande tn the custody of the United States Marshal’s

Service and transported to the Tulsa Ca + Jail. He subsequently filed this action.

The court finds that on April 30, mmﬂ United States District Judge James O. Ellison
conducted a jury trial involving movant. On May 1, 1990, the jury returned a verdict of
guilty against him for Possession of a Can{@xnl_led Substance. He pled guilty to Escape from
pretrial detention on June 25, 1990. |

This court has dealt with the 1sﬂuﬂs presented by movant in its Order of June 25,
1990 in Case No. 90-CR-48-B, in whiché't'found as follows:

Defendant was not released from mstody so he could receive drug treatment,

but was allowed to receive drug tréatment while ‘in custody’. The Magistrate
remanded Defendant to custody @f the United States Marshal on March 7,

1990, and made specific finding§bn March 8, 1990, that no condition or
combination of conditions existed {liat warranted Defendant’s pretrial release.

(Detention Order of March 8, 1% filed one day after the Order allowing
Defendant to receive drug treatméiit). The issue is whether the court has the
authority to provide drug treatmeit to addicts during pretrial detention. 28
C.F.R. § 551.114(a) states the staff of a (qualified federal) institution shall
provide the pre-trial inmate w:th same level of basic medical, psychiatric,
and psychological care pro convicted inmates. Chemical abuse
programs are available to con A inmates. 28 C.F.R. § 550.51(b); 42
U.S.C. § 259(a). Accepting Defer s restrictive interpretation of 18 U.S.C.
§3142 would render 28 C.F.R. ﬂ 114 a nullity. The Court is not willing
to impute such a restrictive inte




1

The Court concludes the:
Defendant be placed in a drug t
custody’ at the time of his ‘esca
The movant’s Petition for a Writ

is therefore moot. Coe e iy 8

Dated this -3_7.{ day of jU\-

trate had the authority to specify that
mt facility and that Defendant was ‘in

rom the Morton Detox Center.

beas Corpus by a Person in Federal Custody

i / - I
C:w"\\” 4 L ,‘/ ;ﬁ‘},} ‘,‘\\' =" 4

, 1990.

;

THOMAS R. BRETT ;
UNITED STATES DISTRICT JUDGE

- \\
J



TES DISTRICT v__A&T FOR ’1EE I L E D

BTRICT OF OKLAHOMA JUL 31 1990

Jack C. Silver, Clerk

U.S.
CIVIL NO. 90-c—4ssDéSTR’CT COURT

"IN . UNITED
"~~~ NORTHERN 7}

UNITED STATES OF AMERICA,

Plainti

JAMES M. LANSFORD,
C 27 540 487

ENT JUDGMENT
before this Court this Jafgfif day

Cqurtlbeing informed in the

This matter coming o

of grfzéfﬁﬂf , 1990, and the

premﬁ@és and/it appearing that &

:parties have agreed and consent to a
judgment as set forth herein; nébbrdance therewith;
IT IS HEREBY ORDERED, ADJ ﬁQEs AND DECREED that Plaintiff,
United States of America, have - ﬂ fécover judgment against the
Defendant, JAMES M. LANSFORD, i# ﬁhp‘ principal sum of $1,192.34, plus
pre-judgment interest and admiﬁi frative costs, if any, as provided by

Section 3115 of Title 38, United ﬁtdtes Code, together with service of

process costs of $11.00. Futur&
of‘.z.ch%, will accrue from tha
continue until this judgment is

- Fd
DATED this © /,4/_ day .o

HERBERT N. STANDEVEN

District Counsel /47 :
Department of Veterans fairs
Counsel for Plai

AGREED AGREED:

_OF MAIL
3o % day of '
foregoing was m¥iled postage
D, 1227 Sou 10 E,/Avenue,

This is to certify a
1990, a true and correct copy ¢
prepaid thereon to: JAMES M. LAMBFC
Tulsa, OK 74128. o

SA A. SETTLE,/Attorney




UNITED STATES DI§
NORTHERN DIST

RICT COURT FOR THE
CT OF OKLAHOMA

F I L B D

UNITED STATES OF AMERICA,
Plaintiff,
vs. _ d%d‘ D(!?éTSHver, Clerk
R "~ {RICT I
GLORIA JEAN HOLT a/k/a GLORIA J. COURT
HOLT; TOWN OF GLENPOOL; COUNTY
TREASURER, Tulsa County,
Oklahoma; and BOARD OF COUNTY
COMMISSIONERS, Tulsa County,
Oklahoma,

St g Ui g it Snist® et et Vet it i i gt st

Defendants. CIVIL ACTION NO. 90-C-287-B

LOSURE

2\t

This matter comes on for consideration this 7)\-'day

of ()\Liky/  1990. The Fﬁﬁintiff appears by Tony M.
1 \

Graham, United States Attorney for the Northern District of

Oklahoma, through Nancy Nesbitt;@levins, Assistant United States
Attorney; the Defendants, Countf:Treasurer, Tulsa County,
Oklahoma, and Board of County é%hmissioners, Tulsa County,
Oklahoma, appear by J. Dennis E@Mier, Assistant District
Attorney, Tulsa County, Oklahoﬂié and the Defendant, Gloria Jean
Holt a/k/a Gloria J. Holt, app&@#s not, but makes default.

The Court being fully-advised and having examined the

file herein finds that the Defenmdant, Gloria Jean Holt a/k/a
Gloria J. Holt, acknowledged re&eipt of Summons and Complaint on
April 17, 1990; that Defendant, ‘County Treasurer, Tulsa County,

Oklahoma, acknowledged receipti f Summons and Complaint on

April 3, 1990; and that Defenda#t, Board of County Commissioners,

Tulsa County, Oklahoma, acknowledged receipt of Summons and



Complaint on April 3, 1990.
It appears that thef@hfendant, County Treasurer, Tulsa

County, Oklahoma, filed its Aﬂﬂ@ur on April 23, 1990; that the

Board of County Commissioners, Tulsa County, Oklahoma, filed its
Answer on April 23, 1990; thaﬁiihe Defendant, Town of Glenpool
filed a Disclaimer on April 9551990 and the Order Granting
Dismissal of the Town of Glenp@bl was filed on April 20, 1990;
and that the Defendant, Gloria_hean Holt a/k/a Gloria J. Holt,
has failed to answer and her d@iault has therefore been entered
by the Clerk of this Court. :m

The Court further fiﬁﬁa that this is a suit based upon
a certain mortgage note and fnrfforeclosure of a mortgage
securing said mortgage note upﬁh the following described real
property located in Tulsa Couﬁﬁﬁ, QOklahoma, within the Northern
Judicial District of Oklahomas

Lot Five (5), Block Bight (8), GLENPOOL PARK,

an Addition in the Town of Glenpool, Tulsa

County, State of Oklahoma, according to the

Recorded Amended Plat thereof.

The Court further ft#ﬂs that on October 1, 1984, the
Defendant, Gloria Jean Holt, ﬁﬁ@cuted and delivered to the United

States of America, acting thraﬁﬁh.the Farmers Home

Administration, her mortgage note in the amount of $40,770.00,

payable in monthly installments$, with interest thereon at the

rate of 11.8750 percent per a
The Court further £ - that as security for the

payment of the above-describe te, the Defendant, Gloria Jean

Holt, executed and delivered tﬁfthe United States of America,

2



LT

acting through the Farmers Hoﬁﬁihdministration, a mortgage dated
October 1, 1984, covering the #@bove-described property. Said
mortgage was recorded on Octohgx'l, 1984, in Book 4820, Page 491,

in the records of Tulsa County;:oklahoma.

The Court further fimds that, on October 1, 1984, the
pefendant.,, Gloria Jean Holt, é@beuted and delivered to the United
States of America, acting thrﬁ&@h the Farmers Home

the interest rate on the abovﬁ%described note and mortgage was

reduced.

The Court further fﬁﬁ 8 that, on or about July 24,
1985, Gloria J. Holt executed @ﬁd delivered to the United States
of America, acting through th#i?armers Home Administraticn, an
Interest Credit Agreement purﬁﬁunt to which the interest rate on
the above~described note and ﬁﬁrtgage was reduced.

The Court further fiﬁdu that, on August 6, 1986, Gloria
Jean Holt a/k/a Gloria J. Holﬁ} executed and delivered to the
United States of America, actihg through the Farmers Home

Administration, an Interest dit Agreement pursuant to which

the interest rate on the abovﬁ%described note and mortgage was
reduced.  :

The Court further iiﬁda that, on October 9, 1986,
Gloria Jean Holt executed an&;@alivered to the United States of

America, acting through the ymers Home Administration, a

Reamortization and/or Deferr#} Agreement pursuant to which the

entire debt due on that date was made principal.



The Court further findg that, on October 9, 1986,

Gloria Jean Holt executed and délivered to the United States of
America, acting through the Fa 8 Home Administration, an
Interest Credit Agreement purs to which the interest rate on
the above-described note and m age was reduced.
The Court further fi that, on October 2, 1987,

Gloria J. Holt executed and deliVered to the United States of

America, acting through the Farmers Home Administration, an

Interest Credit Agreement pursu#int to which the interest rate on

the above-described note and mogtgage was reduced.

The Court further fim s that the Defendant, Gloria Jean
Holt a/k/a Gloria J. Holt, madé “
aforesaid note and mortgage by reason of her failure to make the
monthly installments due thereﬁ . thch default has continued,

and that by reason thereof the: sfendant, Gloria Jean Holt a/k/a

Gloria J. Holt, is indebted to the Plaintiff in the principal sum

of $40,579.96, plus accrued intérest in the amount of $3,511.74
as of July 18, 1989,.plus inte¥dst thereafter at the rate of

11.8750 percent per annum or §$£3.2024 per day from July 18, 1389
until judgment, plus interest reafter at the legal rate until

fully paid, and the further s due and owing under the interest

credit agreements of $14,196. “plus interest on that sum at the

legal rate from judgment unti id, and the costs of this action
accrued and accruing.
The Court further f “that the Defendant, County

Treasurer, Tulsa County, Okla ;, has a lien on the property



which is the subject matter offﬁhis action by virtue of ad
valorem taxes in the amount off%384.00, plus penalties and
interest, for the year of 1989;; Said lien is superior to the
interest of the Plaintiff, Uniﬁﬁﬂ States of America.

The Court further fiﬁﬂﬂ'that the Defendant, County
Treasurer, Tulsa County, Oklahgﬁa, has a lien on the property
which is the subject matter offﬁhis action by virtue of personal
property taxes in the amount ofl$8.00 which became a lien on the
property as of 1989. Said lien is inferior to the interest of
the Plaintiff, United States dﬁihmerica.

The Court further fiﬂﬂh.that the Defendant, Board of
County Commissioners, Tulsa Coﬁﬁty, Oklahoma, claim no right,
title or interest in the subjact real property.

IT IS THEREFORE ORDmD, ADJUDGED, AND DECREED that the
Plaintiff have and recover judﬁﬁaut against the Defendant, Gloria
Jean Holt a/k/a Gloria J. Holﬁ; in the principal sum of
$40,579.96, plus accrued interest in the amount of $3,511.74 as
of July 18, 1989, plus intereaﬁlnccruing thereafter at the rate
of 11.8750 percent per annum as<$13.2024 per day from July 18,
1989 until judgment, plus intﬁﬁﬁﬂt thereafter at the current
legal rate of ijngercent paﬁﬁﬁnnum until paid, and the further
sum due and owing under the inﬁ&rast credit agreements of
$14,196.26 plus interest on tu#i sum at the legal rate from
judgment until paid, plus the @Bsts of this action accrued and
accruing, plus any addition&i; HMg advanced or to be advanced or

expended during this foreclosure

action by Plaintiff for taxes,



insurance, abstracting, or sumﬁjﬁf the preservation of the
subject property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, County Treasurer, Tﬁ@%h County, Oklahoma, have and
recover judgment in the amountjﬁf $384.00, plus penalties and
interest for ad valorem taxes ﬁ%ﬁ the year of 1989, plus the
costs of this action. :

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the

Defendant, County Treasurer, Tulsa County, Oklahoma, have and
recover judgment in the amount ﬁﬁ §8.00 for personal property
taxes for the year of 1989, plu#'the costs of this action.

IT IS FURTHER ORDEREﬁ;ThDJUDGED, AND DECREED that the
Defendant, Board of County Commiﬂsioners, Tulsa County, Oklahoma,
have no right, title, or interéﬂi in the subject real property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, Town of Glenpcel, ciﬁimu no right, title, or interest
in the subject real property. |

IT IS FURTHER ORDEREﬂ :LDJUDGED, AND DECREED that upon

the failure of said Defendant, ria Jean Holt a/k/a Gloria J.

Holt, to satisfy the money judgment of the Plaintiff herein, an
Order of Sale shall be issued ﬁ&ﬁthe United States Marshal for
the Northern District of Oklahﬁﬁa, commanding him to advertise
and sell with appraisement the;#@al property involved herein and

apply the proceeds of the sal&ﬁﬂh follows:




First:

in payment of the co#ﬁs of this action
accrued and accruian%nﬂurred by the
Plaintiff, including}ﬁha costs of sale of
said real property; o

Second:

In payment of the Dﬁﬁ@nﬂant, County

Treasurer, Tulsa Co

¥, Oklahoma, in the
amount of $384.00, p%ﬂa penalties and
interest, for ad valﬁ?am taxes which are
presently due and owﬁﬁg on said real
property; |

Third:

In payment of the juﬂ%mant rendered herein in
favor of the Plaint@fﬁ.

Fourth: .

In payment of the Deﬁﬁndant, County

Treasurer, Tulsa Couﬂty, Oklahoma, in the

amount of $8.00, pl
for personal properﬁﬁvtaxes which are
presently due and oﬁiﬁq on said real
property;
The surplus from said sale, iff#ny, shall be deposited with the

Clerk of the Court to await fﬁ,hhex Order of the Court.

IT IS FURTHER ORDE ADJUDGED, AND DECREED that from

and after the sale of the abovﬁhdescribed real property, under




and by virtue of this judgmen d decree, all of the Defendants

and all persons claiming unde em since the filing of the

Complaint, be and they are fo r barred and foreclosed of any
right, title, interest or cla n or to the subject real
property or any part thereof.

] THOMAS R. BRETT
ITED STATES DISTRICT JUDGE

APPROVED:

TONY M. GRAHAM
United States Attorney

ENNIS SEMLER, 'OBA #8076
istant District Attorney
Attorney for Defendants,
County Treasurer and
Board of County Commissi
Tulsa County, Oklahoma

Judgment of Foreclosure
Civil Action No. 90-C-287-B

NNB/esr




IN THE UNITED

'ES JU
FOR THE NORTHE DISTRICT COURT {3 1 ,990

ISTRICT OF OKLAHOMA

dack ¢, Silver, Clerk

LYNN WHITEFIELD, US. DISTRICT ‘o)
RT

DELIA ALICIA WHITEFIELD,
MARGARITA CABALLERO DE CARRI]
and ALICIA CABALLERO DE GUTI

Plaintiff
VS. Case No. 90-C-182 B
CARLOS MALDONADO ELIZONDO,

CARLOS MALDONADO QUIROGA,
and COPAMEX, S.A. DE C.V.,

T N ! St i i Y e a? e e’ St ‘e Sum®

Defendant

ORDER DISMISSAL
On July i;b5t1§90, this

the undersigned Judge. The art finds that a Stipulation of

or came on for hearing before me,
Dismissal With Prejudice ha n filed by the parties, which
reflects that the claims ha resolved and that this cause

should be dismissed, with pr

IT IS THEREFORE ORDEREN ~that the captioned action is

dismissed with prejudice and h of the parties are directed to

pay their own costs and atto; 's fees.

S/ THOMAS R. BRETT

JUDGE THOMAS R. BRETT,

UNITED STATES DISTRICT JUDGE



FILED
8 DISTRICT COURT

STRICT OF OKLAHOMA Jut 31 1980

IN THE UNITED .
FOR THE NORTHE

Jack C. Silver, Clerk

FEDERAL DEPOSIT INSURANCE US. DISTRICT COURT

CORPORATION,

Plaintiff,
vsS. No. 90-C-101-B

KANSAS BANKERS SURETY COMPANY, .

st Vst ot Nl Vg Vgl VitV Vst Vot Vupt

Defendant.

In accord with the Ordﬂ{ filled this date sustaining the
Defendant's Motion for Summary Judgment, the Court hereby enters

judgment in favor of the Defenﬁﬁht, Kansas Bankers Surety Company,

and against the Plaintiff, Fed@al Deposit Insurance Corporation.

Plaintiff shall take nothing its claim. Costs are assessed
against the Plaintiff and e&fm_party is to pay its respective

attorney's fees.

z |
Dated, this fa/? day uly, 1990.

5 R. BRETT

ITED STATES DISTRICT JUDGE




bISTRICT COURT FOR
ICT OF OKLAHOMA

M’

IN THE UNITED STA
THE NORTHERN D

Toreey
A
ey

%
-
“d

e

S ﬂ',1ﬁﬂﬁ
DEBBIE PORTER,
an individual, Jack €. Silver, Clarl
LS, DISTRICT COURT

Plaintiff,
-yg~ Case No. 89-C-762-B

MARILYN CARY, d/b/a
TULSA ACADEMY OF
HAIRSTYLING,

ORDER_Q

NOW on this EaC) day of 1J£bv/' , 1990, the COURT

being advised that the parties eto have effected settlement of

the above captioned matter and  entered into a stipulation of
dismissal finds that theis jﬁer should be dismissed with
prejudice.

IT IS THEREFORE ORDERED ADJ D AND DECREED that the above

captioned matter is dismissed prejudice.

8/ THOMAS R BRETT

. THOMAS R. BRETT
PED STATES DISTRICT COURT JUDGE




IN THE UNITED S$TATES DISTRICT COURT JUt. 30 1999

RICHARD MOSER,
Plaintiff,
V.

METROPOLITAN LIFE INSURANCE
COMPANY,

Defendant.

Nt Vst Mkt Nt Nt et Vst ™ g Yanagl

i DISTRICT OF OKLAHOMA

Case No.

DIKM-1097

Jack C. Silvaf; Flads
U.S. DISTRICT C’O’(yé?

89-C-860-~B



IN THE UNITED
FOR THE NORTHERN

ES DISTRICT COURT F I L E D

TRICT OF OKLAHOMA JUL 3¢ 1990

Jack ¢, Silver, ]
U.S. DISTRICT 'coﬁlrekr

o~

FINEX CAPITAL CORPORATION LTD.,
a corporation,

Plaintiff,

v’

vs. Case No., 90-CO0011-B

COLWYN USA, INC., an Oklahoma
corporation,

Defendant.

Nl Nl Spontl® Vol Vil el sl Vgl Vol Sunt gt

JOURNAL ENQS¥ OF JUDGMENT

el
Now on this z? day of

;, 1990 this matter

comes on for trial. Plaint :; Finq{’Capital Corporation Ltd.

("Finex"), appears by its coq.' 1 of record Richard W. Gable of
Gable & Gotwals and the Defaﬁ Colwyn USA, Inc. ("Colwyn"),
appears by its counsel of . eord Christopher J. Bernard Of
Counsel with Brewster, Shallcrﬁﬁﬁ & Rizley. The parties announce
that they have settled the cliﬁma included herein and agreed to

entry of this judgment at ﬁntp_ time whereupon the Defendant

Colwyn verbally amended it wer and admitted all of the
findings and conclusions contaified herein.
WHEREUPON, having consid&fﬂé all of the pleadings on file

herein and the admissions the Defendant of all of the

following findings and conclusiagns the court finds as follows:

1. Finex is a corporatidéf incorporated and existing under

the laws of Canada, with i #rincipal place of business in

Alberta, Canada.

RWG/03-90413/3/29/90/kdb
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2. Colwyn is a corporat corporated and existing under
the laws of the State of Ok with its principal place of
business in Washington County lahoma in the Northern District
of Oklahoma. _Colwyﬁ's regist +agent is Floyd W. Bockius and
its registered agent's addres 8 Rural Route 1, Box 75, Wann,
Oklahoma in the Northern Disgf -QE Cklahoma.
3. The amount in conﬁro y exceeds the sum or value of
U.S. $50,000, exclusive of int#rest and costs. This is a civil
action between Colwyn, a ciq_ Aqﬁ the State of Oklahoma, and
Finex, a citizen of a foreign1 : This Court has jurisdiction
pursuant to 28 U.S.C. §1332.

4. On BAugust 25, 1987 ex as Lender and Colwyn as
Borrower executed a certain’ n Agreement ("Loan Agreement")
whereby Finex loaned Colwyn $450,000 (U.S. $340,316.12 at
the time) and Colwyn, among © promises and agreements, agreed
to repay the Loan as prowvis n the Loan Agreement (herein
"Loan"). A true and compl opy of the Loan Agreement is
attached to the Complaint in and is marked "Exhibit A"
thereto. The full loan pr ds were disbursed by Finex to
Colwyn.

5. At the time of the seution of the Loan Agreement,
Colwyn also executed and dell  'to Finex a certain Mortgage,
Security Agreement and Finai tatement on oil, gas and other
mineral interests (herein "_ﬁ je") covering the real estate,
improvements, tangible and i 1le personal property described
therein to secure, among ot} bligations, Colwyn's obligation

to repay the Loan to Finex. Mortgage was duly executed and



acknowledged according to 1aw.#iﬂ after the mortgage tax was paid
thereon, was filed for record .p-the office of the County Clerk
of Washington County, Oklahoma on the 3lst day of August, 1987
and duly recorded in.Book 845 Eﬁginning at Page 1024 of the real

estate records of Washington €

ﬁunty, Oklahoma. The Mortgage
secures all of the obligationsf £ Colwyn to Finex pursuant to the

Loan Agreement and other ﬂﬁﬁligations, all of which are

collectively referred to in ¢ Mortgage and herein as the
"Secured Indebtedness". The c@llateral covered by the Mortgage,
which is the subject of this ﬂl acibsure action, is described in

the attached "Exhibit B" which is incorporated herein by

reference and is hereinafteff;referred to as the "Mortgaged

Premises".
6. Finex is now the owﬁﬁk and holder of the Loan, Loan

Agreement and Mortgage.

7. The Loan matured and Became due and payable in full on

May 31, 1989. The Loan has not been paid.

8. As of January 31, 1

the indebtedness from Colwyn to
Finex consisted of the princip#d amount of Cdn. $166,780.89 plus

interest thereafter at the rat#?

$

of 11.5% per annum resulting in a

per diem interest of Cdn. 3.22, Additionally, Colwyn is

indebted to Finex for all. foreclosure expenses and costs
including without 1limitati attorney fees. The entire
principal, interest, attorney fees, court costs, foreclosure
expenses and other costs expenses of collection and

foreclosure are secured by th rtgage and are owing by Colwyn




to Finex and are collectiveljﬁ;hereinafter referred to as the

"Secured Indebtedness".

9. The attorney fees of $7,500 are reasonable and all

other foreclosure éxpenses %, ..other costs of expenses of
collection and foreclosure are # $935.50 to date.
10. BAll requisite notices:
IT IS THEREFORE ORDERED as:
A. Plaintiff, Finex Ca 1l Corporation Ltd., have and
recover of and from the Defendint, Colwyn USA, Inc., a judgment
in the amount of the Secured :Indebtedness which includes Cdn.
$166,780.89 plus interest at Atle rate of 11.5% per annum after
January 31, 1990 until paid pl@i# US $7,500 attorney fees plus US
$935.50 costs and expenses to émﬁe plus costs hereafter incurred.
B. Finex has a lien, priﬁﬁ:to the interests of Colwyn, upon
the Mortgaged Premises describﬁ.iin the attached Exhibit B, which
is incorporated herein by refuﬁ@heeg'which is hereby adjudged and
established to be a good and ﬁﬁ.id lien thereon and the judgment

for the Secured Indebtedness

irein is secured by said lien.
cC. Upon failure of Colw 0 satisfy the judgment herein,
the Marshal of the United Stat## District Court for the Northern
District of Oklahoma or the Sh# i1ff of the various counties where
the properties are located sb Ii levy upon the properties and
interests and after having the #ame appraised as provided by law,
shall proceed to advertise a #Bell the same according to law,
and shall immediately turn the proceeds thereof to the
District Court Clerk who sha .h@ply the proceéds arising from

said sale as follows:




-Marshal or Sheriffs shall exe

(i) In payment o e costs and expenses of this

action, includimg outstanding court costs and

costs of sale arred by Finex;

(i) In péyment to. x of its judgment as herein set
forth;

(iii) The residue, ‘any, shall be held by the Clerk
of this Cour await further order of this

Court.
D. From and after th ale of said properties and
interests, all of the parties tﬁis action, and each of them,
and all persons claiming undé lem or any of them shall be and
they are hereby forever barre: i foreclosed of and from any and
every lien upon, right, title tate or equity of redemption in
or to said properties and inti ts, or any portion thereof.

E. Upon confirmation of @ sale hereinabove ordered, the

-and deliver good and sufficient
deeds or other instruments o nveyance of the properties and
interests to the purchaser, which shall convey all of the right,
title, interest, estate and @ity of redemption of all of the
parties herein, and all perso laiming under all of the parties
herein, and each of them, the filing of the Notice of
Pendency in this action, and s application of the purchaser,
the United States District t Clerk shall issue a writ of
assistance to the Marshal d riffs who shall thereupon and
forthwith place said purchag ,ﬁ full and complete possession

and enjoyment of said propert and interests.



B

APPROVED AND AGREED TO:

Richard W. Gable, Esq. j
Gable & Gotwals S e

2000 Fourth National Bank Bld_

15 W. 6th St.
Tulsa, Oklahoma 74119

0

ATTORNEYS FOR FINEX CAPITAL
CORPORATION,. LTD./ //
/ - i /
Va ; .
Sy

Chfistopﬁetﬂﬂ. Bernard, "Esq.*
Brewster, S

20 E. 5th, A5th’Floor

Tulsa, Oklahoma 74103

ATTORNEYS FOR COLWYN USA, INC

lallgross & Rizley

UNJTED STATES DISTRICT JUDGE



DESCRIPTION JRTGAGED PREMISES"

described in the attached Exhibit A which are
ith, all of Colwyn U.S.A., Ine.'s right, title
rases and/or minerals, mineral interests and
In Exhibit A including, without limitation, all
n payments therefrom, and all interest of
d mineral interests with which any of the
d or pooled; all wells, casing, tubing, rods,
y engines, tanks, separators, pumping units,
tools, equipment, oil in storage, severed oil,
g5, and all other goods, chattels, mccounts,
roceeds, business records, documents of title,
ther items of personal property and fixtures
of the property or properties described above
8 described above, expressly including all
the production of oil, gas, casing head gas
- minerals of any kind or nature whatsoever,
m any of the property or properties, described
ng head gas or other hydrocarbons or other
pwned by Colwyn U.S.A., Inc.; all contracts,
timents, surface leases, permits, franchises,
; pooling, designations and pooling orders, in
ed hereby, or which are useful or appropriate
g, storing, transporting or marketing oil, gas,
¢es or other minerals of any kind from any of
all of such property, interests and estates are

The oil and gas leases and inte
incorporated herein by reference; t
and interest in the oil, gas and mi
estates in and under the property des
royalties, overriding royalties and p
Colwyn U.S.A., Inec. in all other oil
aforemention interests and estates
flow lines, pipe lines, compressors,
heater-treaters and fittings, maechir
buildings, structures, supplies, inve
contract rights, insurance policies a
chattel paper, general intangibles &
located upon or used in connection wi
expressly including all personal pm
personal property of whatscever kin
or other hydrocarbon sustances or
whether located below or above grou
above, and all production of oil, ga
minerals of any kind or nature whats
operating agreements, rights of wa
licenses, pooling or unitization agre
any way effecting any of the interest.
in drilling or producing, treating, han
casing head gas or other hydrocarbon
the property or properties described
referred to as the "Mortgaged Premise:

ZYZ/11-88638H/11/23/88/jas Exhibit B
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IN THE UNITED STATES DISTRICT COURT JULff/!QHU
FOR THE NORTHERN DISTRICT OF OKLAHOMA

INTERNATIONAL SEARCHERS, INC.,

Plaintiff,

vs. Case No. 90-C-352-C

NOEL E. DANIELLS and JACK RUMP,
CO-EXECUTORS OF THE ESTATE OF
GLADYS K. HOLBROOK, Deceased,

Defendant’s.

T et et s Yl Vgt Sgl” Vst Yit? Vot it

DISMISSAL “IWHOUT PREJUDICE

Comes now the Plaintiff, INTERNATIONAL SEARCHERS, INC., and the
Defendants, NOEL E. DANIELLS and qﬁCK RUMP, CO-EXECUTORS OF THE ESTATE
OF GLADYS K. HOLBROOK, Deceaséﬁﬁ: by and through their respective
‘jointly stipulate pursuant to the

attorneys of record and do here
provisions of Rule 41 of the Fedﬁral Rules of court Procedures that
the parties have entered into a ﬁhttlement agreement to resolve this
litigation and that the case"ﬁt bar may be dismissed without
prejudice. e

1ﬁhm T, Alr’w’“iv
P.0. Box 230
Sapulpa, Ok 74067
PHONE: (918) 224-5302
torney for Plaintiff

(OBA #232)

Buumnn BYRUM & KIMBALL,
a ?rnf9851onal Corporation

Claude P. Kimball
1515 ~ 20th Street
Bakersfield, CA 93301
PHONE: (805) 323-2841



IN THE UNITED SPATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA, ;)

Plaintiff, };
—vs- ";. CIVIL NUMBER  90-C-0045 E
ERIC C. HANSON, ! FI: oD
CSS 221 44 0149 S

Defendant,';f; JUL 2% 1550

Jack C. Silver, Cln

NOTICE QF DISMISSAL  US. DISTRICT COuRT

COMES NOW the Plaiﬂtitf,_United States of America, by and
through its attorney, Herbert ﬁ;.étandeven, District Counsel, Department
of Veterans Affairs, Muskogeeg{ﬂklahoma, and voluntarily dismisses said
action without prejudice undér;thﬁ provisions of Rule 41(a)(l), Federal

Rules of Civil Procedure.

Respectfully submitted,

- UNITED STATES OF AMERICA

Herbert N. Standeven

District Counsel

Department of Veterans Affairs
125 South Main Street 2
Muskogee, OK 74401 .

CERT]

1CATE OF MAILING

)t , 1990, a true
id thereon,
74133.

This is to certify that on the 2 ® day of
and correct copy of the forega
to: ERIC C. HANSON, at 10609 




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERH DISTRICT OF OKLAHOMA

L e
JuL 26 192

i C.t \La;f CLERK
[H Tl\ u‘ C\JURT

WILLIAMS PIPE LINE COMPANY,

LA
g

U
Case No. 90-C~514-B

-\C')

Plaintiff,
vS.

INDUSTRIAL RISK INSURERS,

Vet St Nt Nttt Wl Nt Vsl Vit ot

Defendant.
N ISMISEA HOUT PRE E

Pursuant to Rule 41(a)(ij(i) Plaintiff Williams Pipe Line
Company hereby gives notice t@ﬁt.it dismisses the above-captioned
action without prejudice.

;_Respectfully submitted,

HALL, ESTILL, HARDWICK, GABLE,
GOLDEN & NELSON, P.C.

o\ vk Pl

Mark K. Blongewicz, OBA #§889
4100 Bank of Oklahoma Toypr
One Williams Center -

Tulsa, Oklahoma 74172

(918) 588-3087

and

"~ Mark E. Klein
. ANDERSON, KILL, OLICK & OSHINSKY, P.C.
.. 666 Third Avenue

.~ New York, New York 10017

</ ATTORNEYS FOR PLAINTIFF



)y certify that on the ;ugfiday of

copy of the above and foregoing
Mail, with proper postage thereon
ounsel of record:

I the undersigned do her
July, 1990, a true and corred
instrument was forwarded by U.|
fully prepaid, to the followi

H. Jerome Gette

Zelle & Larson

1201 Main Street, Suite 3000
Dallas, Texas 75202

Lawrence Zelle

Robert M. Wattson _
33 South Sixth Street
City Center, Suite 4400
Minneapolis, Minnesota 55402

William E. Hughes
320 South Boston, S
Tulsa, Oklahoma 741_5“

\,4//)’:hA«é; lizgéziﬂeLU;C2

f"// Y

1020

WB-1103. -2-
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27

28
Law OFFICES
TARKINGTON,
O'CONNOA & O'NEILL
A PROFESSIONAL CORP
ONE MARKET PLAZA
SPEAR ST TOWER
FOATY FIRST FLOOR
SAN FRANCISCO.CA 94105
415 TTT RRGH

JOHN D. O'CONNOR . per e
PATRICK J. HOGAN A
TARKINGTON, O'CONNOR & O'NEILL
A Professional Corporation

One Market Plaza

Spear Street Tower, 41st Flgor
San Francisco, California 94104
Telephone: (415) 777-5501

JAMES M. REED, ESQ.

Hall, Estill, Hardwick, Gable, Golden & Nelson
4100 Bank of Oklahoma ToweX

One Williams Center

Tulsa, Oklahoma 74172-0154

Telephone: (918) 588-2700

Attorneys for the RESOLUTIGW TRUST CORPORATION,
as Conservator for MERCURY #mnERAL SAVINGS AND LOAN ASSOCIATION

UNITED $WAmEs DISTRICT COURT
NORTHERN DISTRICT OF OKLAHOMA

MARRIOTT CORPORATION, NO. 89-C-225 E

Plaintiff and _
Counter-Defendant,

vs. CONSOLIDATED WITH
RESOLUTION TRUST CORPORATION,

as Conservator for MERCURY -

SAVINGS AND LOAN ASSOCIATION,

Defendant and
counter-Plaintiff, -~

) /,/""PM—M—_m_w““““H\\
RESOLUTION TRUST CORPORnwxﬁm,
as Conservator for MERCURY
SAVINGS AND LOAN Assocthxmﬂ,
STIPULATION RE: VOLUNTARY
PARTIAL DISMISSAL OF
PETITION

Plaintiff,
vS.

CHESAPEAKE HOTEL LIMITED

PARTNERSHIP and MARRIOTT wﬂmmns,
INC.,

Defendants.

STIPULATION RE DISMISSAL




LAW OFFICES
TARKINGTOM.

10

"

12

13

14

15

16

17

18

19

20

29

22

23

24

25

26

27

28

O'CONNOR & O'NEILL
A PROFESSIONAL CORP

ONE MARKET PLAZA
SPEAR ST TOWER
FORTY FIAST FLOOR

SAN FRANCISCO CA 94105

415 77T 550

This Stipulation féi Partial Dismissal of Petition applies
only to consolidated Actiom No. 90-C-138-E captioned above.

WHEREAS defendant in. Action No. 90-C-138-E, Chesapeake Hotel

Limited Partnership ("Chesgpeake"), has filed a motion for partial
summary judgment as to Coutit I of the Petition in Action No. 90-c-

138-E, and petitioner olution Trust Corporation ("RTC") as

Conservator for Mercury Sn#inﬁu and Loan Association has agreed to
voluntarily dismiss its claim against Chesapeake contained in Count
I of the Petition, it is haereby stipulated by and between petitioner

and defendants herein as fgllows:

Petitioner RTC heraéby dismisses the claim for relief stated

against Chesapeake in Count I of its Petition in case No. 90-C-138-

E. It is further agrewﬂfthat defendant Chesapeake's Motion for

Partial Summary Judgment, and request for attorney fees contained

therein, shall be deemed wi  drawn.

/17

STIPULATION RE DISMISSAL =  =2-




LAW QFFICES
TARKINGTON.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

O'CONNOR & O'NEILL
4 PROFESSIONAL CORP

JINE MARKET PLAZA
SPEAR 8T TOWER
FORTY FIAST FLOOA

AN FRANCISCC CA 34103

Rl

FTT 9901

E—_—

S0 STIPULATED.

Dated: July 2% , 1990

Dated: July 'L 5 , 1990

L11C:FSL36\12932\PLD\12933

STIPULATICN RE DISMISSAL

TARKINGTON, O'CONNOR & O'NEILL
A Professional Corporation

PATRICK. J/ HOG
for the Defendant
Counter-Plaintiff
RESOLUTION TRUST CORPORATICN

as Conservator for

MERCURY SAVINGS AND LOAN

LOAN ASSOCIATION

GABL;F\ & GOTWALS Y/

4
~ ) f

ey f/ 7 // /

By: k\ - //4”//(/ /

EAMES M. STURDIVANT

ttorneys for Defendants
HESAPEAKE HOTEL LIMITED
PARTNERSHIP AND MARRIOTT
HOTELS, INC.




Law QFFICES
TARKINGTON,

10

11

12

13

14

15

16

17

18

19

20

21
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23

24

25

26

27

28

O'CONNOR & O'NEILL
& PROFESSIONAL CORP

ONE MARKET PLAZA
SPEAR ST TOWER
FORTY FIRST FLOOK

Sate FRANCISCO CA 84100

(415 777 504

JOHN D. O'CONNOR

PATRICK J. HOGAN o
TARKINGTON, O'CONNOR & O'NEILL

A Professional Corporation

One Market Plaza -

Spear Street Tower, 41st Floox
San Francisco, California 94104
Telephone: (415) 777-5501 :

JAMES M. REED, ESQ.

24100 Bank of Oklahoma Tower
One Williams Center o
Tulsa, Oklahoma 74172-0154
Telephone: (918) 588-2700

UNITED 8
NORTHERN

MARRIOTT CORPORATION,

Plaintiff and
Coupter—Defendant,

vsS.

RESOLUTION TRUST CORPORATION;
as Conservator for MERCURY .-
SAVINGS AND LOAN ASSOCIATION,

Defendant and
Counter-Plaintiff,

/

RESOLUTION TRUST CORPORATION,
as Conservator for MERCURY .
SAVINGS AND LOAN ASSOCIATIG@#

Plaintiff,
vS.

CHESAPEAKE HOTEL LIMITED

Defendants.

STIPULATION RE DISMISSAL

Attorneys for the RESOLUTION TRUST C
as Conservator for MERCURY FEDERAL S

P

R EEN

A
; B L [
- i T g
4235 s
A r T e
JACR LR o

V.S ISTHICT B00R

Hall, Estill, Hardwick, Gable; Golden & Nelson

ORPORATION,
AVINGS AND LOAN ASSOCIATION

ES DISTRICT COURT
BISTRICT OF OKLAHOMA ———_

)

. 89-C-225 E__

[

CONSOLIDATED WITH

NO. 90-C-138-E

STIPULATION RE: VOLUNTARY
PARTIAL DISMISSAL OF
PETITION

52
e P
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TARKINGTON.
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O'CONNDR & O'NEILL
A PROFESSIONAL CORP

ONE MARKET FLAZA
SPEAR ST TOWER
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1418; 777 5501

L

This Stipulation for Partial Dismissal of Petition applies
only to consolidated Action No. 90-C-138-E captioned above.

WHEREAS defendant in ﬁﬁtion No. 90-C-138-E, Chesapeake Hotel

Limited Partnership (“Chesaﬁ&ﬁke“), has filed a motion for partial
summary judgment as to Counﬁix of the Petition in Action No. 90-C-
138-E, and petitioner Reu&iution Trust Corporation ("RTC") as
conservator for Mercury Saviﬁgs and Loan Association has agreed to
voluntarily dismiss its claﬁﬁ:against Chesapeake contained in Count
I of the Petition, it is hersby stipulated by and between petitioner
and defendants herein as follows:

Petitioner RTC herebffdismisses the claim for relief stated
against Chesapeake in Count;ﬁ of its Petition in case No. 90-C-138-
E. It is further agreed:ﬁhat defendant Chesapeake's Motion for
partial Summary Judgment, ﬁﬁd request for attorney fees contained

therein, shall be deemed withdrawn.

/17
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Law QFFICES
TARKINGTON,
(O CONNOR & O'NEILL
A PROFESSIONAL CORF
ONE MARKE T PLAZA
SPEAR ST TOWER
FORTY FIAST =L O0R
Sal FRANCISCD CA 94105
(415. 7775501

SO STIPULATED.

Dated: July Q% , 1990

Dated: July | > , 1990

F4

STIPULATION RE DISMISSAL

TARKINGTON, O'CONNOR & O'NEILL
A Professional Corporation

e (Lisih f i,

PATRICK J
Attorne for the Defendant
and Counter-Plaintiff
RESOLUTION TRUST CORPORATION
as Conservator for

MERCURY SAVINGS AND LOAN

LOAN ASSOCIATION

HOG

g

i . oA
i| “/ .f I ) B
% —— . Y

. / - v
JAMES M. STURDIVANT
Attorneys for Defendants
CHESAPEAKE HOTEL LIMITED
PARTNERSHIP AND MARRIOTT
HOTELS, INC.

3 GABLﬁ\& GOTWALS Y |

By:

111C:FSL36\12932\PLD\12932.ST1




IN 'E UNITED S¥ATES DISTRICT URT FOR THE
NORTHERN JfISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,

)
)
A JUL 24 1990
-vE— ; K C. Silver, ClefkT
GILBERT V. BRIONES, e ' US D|sTRtCT COUR
C 17 947 026cC .
} CIVIL NO. 90-C-452 C

IMT JUDGMENT
efore this Court this =£3 day of

This matter coming o

6144154/ , 1990, and the Coug

4
appearing that the parties have

"being informed in the premises and it

_foed and consent to a judgment as set
forth herein; in accordance the hw;ﬁh;

IT IS HEREBY ORDERED, hﬂ GED AND DECREED that Plaintiff, United
States of America, have and re¢ r<judgment against the Defendant, GILBER
V. BRIONES, in the principal su "!l$730.25, plué pre-judgment interest an
administrative costs, if any, & _révided by Section 3115 of Title 38,
United States Code, together wﬁ ‘service of process costs of $11.00.
egal rate of 892 %, will accrue from

d continue until this judgment. is fully

Future costs and interest at th
the entry date of this judgment
satisfied.

DATED this , 1990.

“ﬁ?s.h%iggé;;é Jﬁ%é%

NORTHERN DISTRICT OF OKLAHOMA
HERBERT N. STANDEVEN

District Counsel
Department of Veter
Counsel for Plain /;x

AGREED 1//:2%ﬁ

OF MAILING

This is to certify day of » 1990,
a true and correct copy of the egoing was mailed postage ,prepdid thereo
to: GILBERT V. BRIONES, 2748 80-~h Elder Avenue, B C{éﬁjgﬁf OK 74012.
- ’/ i -
o '/_f..,- e

LISA A. SETTLE AEtorney



NORTHERN CI‘ OF OKLAHOMA
LAWRENCE A.G. JOHNSON, et al, )
Appellee; g )
v. ; 89-C-504-C /
VERN O. LAING, ; FILE D
Appellant. ;

P )
JUL 24 mz/
Jack C. Silver, Clerk

U.5. DISTRICT COURT

FACTS

In 1983, Appellee Vern Laing, a ' j'fjif sa doctor, borrowed $75,000 from the Bank of

Oklahoma ("BOK") to buy a Beecherafis airplane. The bank was granted a security

interest in the airplane. Several monthg later, co-Appellant Lawrence Johnson -- Laing’s

attorney at the time -- entered into a paif 'ership agreement whereby Johnson obtained
half-interest in the plane.

Oq August 28_:_ 1987 the /as dissolved. Laing subsequently stopped

R e AR sgabiin

making payments on the plane On Oc iber 15, 1987, with Laing in default, Laing’s one-

half interest in the airplane was sold ai eriff's sale--to Johnson. On November 16,

1987, co-Appellant Don Bradshaw, at urging of Johnson, borrowed money from an

Owasso bank to buy the Airplane note BOK. Bankruptcy Court Memorandum, June

16, 1989, pg. 2. A day later, Bradsh;ﬁ!w sued Laing on the BOK airplane note in Tulsa

County District Court. Two months laigl; Johnson sold the airplane for $72,000.

! Wrote the Barkruptcy Cours: "Johnson ammmﬁﬁmmmwwmmm the Bank of Okichoma along with its
security interest in the airplane and then Johnson had Brodshyt tillmtis the security interest. This enabled Johnson, whe had obtained complete
title to the airplane through a state court judgment and execution i sell the pirpiane for §72,000 and keep all the proceeds. The basic result...is

o4



- of Yeview Por o questioirdf taw is d2°

Then, on July 19, 1988 the Tulsaﬁoumy District Court granted summary judgment
in favor of Bradshaw on the BOK alrplamnote for $65,550.42 plus attorney fees. Several

months later, Laing filed bankruptcy ler Chapter 11 of the Bankruptcy Code. On

December 29, 1988, Appellants made a mgtion requesting that the bankruptcy judge recuse

himself from the case. That motion i subsequently denied. Two months later, on
February 16, 1989, Bradshaw filed his iof of Claim to the Bankruptcy Court, asserting
a claim based on the BOK airplane nota«judgment The Bankruptcy Court reduced the
amount of Bradshaw’s claim, on the bmis of equity, to $29,666. Appellants appealed,

claiming the state court judgment s; be given preclusive effect, any inequities

notwithstanding.

STANDARD QF REVIEW
A court may affirm, modify_,ﬂ m: review a bankruptcy court’s judgment.
Fed.R.Bky.Proc. 8013. The "clearly erromnus“ standard is used to review factual findings.

In Re: Ruti-Sweewwater, Inc., 836 F.2d 128! { 1266 (10th Cir. 1988). However, the standard

DISCUSSION

This appeal focuses on two major § : 1) Did the bankruptcy judge err in refusing

r judge err in not giving preclusive effect to the

to recuse himself; and 2) did the bankru

state court judgment?

thas Johnson obtained all of the proceeds from the sale of the alrpiviw bt Laing was left with the obligation to pay. Memorandum on Objection
to Claims of BradshawlJohnson, July 16, 1989, at 2. i



Appellants’ argument in support mfthetr assertion that the bankruptcy judge should

have recused himself from this case is ized in their brief, as follows:

From the reading of the transcript; from the reading of Johnson'’s affidavit in
his brief in support of the Motigii #& Recuse, it is obvious that Judge Covey

this case and could not try it with a
pginning, he was not going to give res
judgments." Appellant’s Brief in Chief,

detached state of mind. From t}
judicata effect to two valid state ¢
at 14.

e may be premised on either of two statutes:

Mandatory disqualification of a federal: j

Title 28 U.S.C. § 144 or § 455. Under-ﬁgr;iif??;M, a motion to recuse must be filed promptly

after the facts forming the basis of tlm Qualiﬁcation become known.? Davis v. Cities
Service Oil Company, 420 F.2d 1278 (lmzh Cir. 1970).
Section 455, on the other hand, requimu_ -judge disqualify or recuse himself where

"his impartiality might reasonably be . United States v. Gigax, 605 F.2d 507, 511

(10th Cir. 1979).

In this case, §455 applies.® In detrmining whether a judge should recuse himself

under §455 (a) the test 1s whether

o, gt i A i

1 person, knomng all the relevant facts,

W

would harbor doubts about the judge’s impartiality. Hinman v. Rogers, 831 F.2d 937, 939

i _,lumpmdmgiuadtdddmuﬂmkaandﬁlanhmgbandmﬁkﬁm
" bias or prejudice either against him or in favor of any adverse party,

W ¢ assigned to hear such procesding...

2 The applicable part of 28 U.S.C. §144 ssates: "Whenever
affidavit that the judge befors whom the matter is pending
such judge shall proceed no further therein, but another judpe

3 Under 28 U.S.C. § 144, an affidavit of bias and preji
of pood faith of counsel. Himman v. Rogers, 831 F2d93
identifying facts of time, place, persons, occasion and ™
"required particularity” the identifying [acts stated above. Dl
requirements of §144 have not been met.

timely, sufficient, made by a party, and accompanied by a certificate
Cir. 1987). The affidavit must state with required particularity the
Jd. Appellants’ brief in support of his motion to recuse does not state with

ywort of Motions, December 29, 1988, at 4. Therefore, the procedural



(10th Cir. 1987).* A judge should not . e himself on unsupported, irrational or highly

tenuous speculation. Hinman, 831 at 939,

Ultimately, the decision to recus&???i!k committed to the sound discretion of the trial

judge, and a denial of a motion to rec is reviewed only for abuse of discretion. Id. at

938. Thus, a trial court’s decision will he disturbed on appeal unless there is a clear

error of judgment, or, unless the trial cotit’s dec151on exceeded the bounds of permissible

choice under the circumstances. U.S. v. Omiz, 804 F.2d 1161, 1164, n. 2 (10th Cir. 1986).

In this case, the bankruptcy Judge nied Appellants’ motion to recuse at a February

8, 1989 hearing. However, no transcnp’ﬁhfﬂmt hearing has been provided to this Court.

Appellant bears the burden to assemblé the record necessary to support his argument.

Fed.R.Bky.Proc. 8006. By analogy, the iooks to Rule 10(b)(2) of the Federal Rules

of Appellate Procedure which states:

on appeal that a finding or conclusion is
wmrary to the evidence, the appellant shall
vidence relevant to such finding or conclus:on.

if the appellant intends to ug

unsupported by the evidence ¢

include a record a transcript of all
Appellants should have included the ipt of the hearing on the motion to recuse.
Without the benefit of the transcript, 2 eview of record otherwise, this Court finds

no abuse of discretion in the Bankrup! s denial on the motion to recuse.

The second issue is whether thiijuly 19, 1988 state court judgment, awarding

%10 recuse. Appellara’s brief, July 26, 1989, page 14. Although charges of
Woide or casually rreated by a reviewing court (United Siaies v. Cardall, 550
_ _m it difficult to determine if there was an abuse of discretion by the

4 Appellans offers only a two-paragraph argumen: on the
misconduct or prejudice leveled at trial judges should not be
F.2d 604, 606 (10th Cir. 1976))., Appellants’ sparse
Bankrupicy Court.

4



Bradshaw $65,550.42, should be grant reclusive effect in making a proof of claim. The

Bankruptcy Court held that it need not a@hjde by the state court judgment, and reduced the

claim to $29,000. The question for this Court is whether the Bankruptcy Court is

collaterally estopped from reducing the $tate court judgment. °

The general rule, allowing or wing creditors’ claims, is that bankruptcy courts

are required to give res judicata effect t prior judgment of a non-bankruptcy court unless

the rendering court lacked juﬁsdictiuﬁ;..--

of, unless the judgment resulted from fraud or

collusion. Heiser v. Woodnuff, 327 U.8.-726, 736, 66 S.Ct. 853, 90 L.Ed. 970 (1946).°

The Court of Appeals for the Sixth t explains the reasoning for granting preclusive

effect to state court judgments:

] 3 encourage the parties to present their best
arguments on the issues in quegiibin in the first instance and thereby save judicial
time. There is no reason to st that parties will not vigorously present their
cases on issues necessary to the court proceeding or that the bankruptcy court
will be any more fair or ! the state court in determination of the facts.
Spilman v. Harley, 656 F.2d 7 (6th Cir. 1981)

Some courts have held that co ral estoppel should not apply in dischargeability

determinations because of the b ey court’s exclusive jurisdiction. Other courts,

however, including the Court of s for the Tenth Circuit, have decided to the

3 Neither party contends thas the elemenis of collaseral
court decision is the same as that involved in the July 19, |
court action, third, the stage court’s determination of the iy
F.2d 762, 765 (10th Cir. 1988). . '

 haive ot been met. Firss, the issue of Bradshaw’s judgment in the bankrupicy
action. Second, the issue was actually litigated by the parties in the siate
ripvessary to the resulting final and valid judgment. See, In Re Wallace, 840

¢ Bankruptcy courts are essentially courts of equity with
F.2d 222, 223 (2nd Cir. 1957). And they have the ability §
not give way to form, that technical considerations will not §
5.Ct. 238, 84 L.Ed 281 (1939). However, bankrupicy

iigy powers. Margolis v. Nazereth Fair Grounds and Farmers Market, 249

poum"toﬂuudlbatfmndwlﬂnﬂprnail,lhd:ubdamwﬂl
wslal justice from being done.” Pepper v. Lition, 308 U.S. 295, 304, 60
nox disregard the principle of res judicata. Heiser v. Woodruff, supra.




contrary.” The issue in In Re Wallace, wﬂl{) B.2d 762 (10th Cir. 1988) was whether the

state court’s judgment barred rehtlgammin a discharability proceeding. The court wrote:

Although the bankruptcy court fit a dischargability action under section 523(a)
ultimately determines whether @f not a debt is dischargeable, we believe the
doctrine of collateral estoppel silly be invoked to bar relitigation of the factual
issues underlying the determigistion of the dischargability. .We find no
countervailing statutory policy wilieh would prevent application of the doctrine. Id.
at 764. '

Therefore, unless fraud or collusion exist§ in the instant case, it is error for the Bankruptcy

Court to disregard the doctrine of colla l estoppel. If fraud or collusion does exist, then

the state court judgment need not be § m res judicata effect, and the Bankruptcy Court
decision will stand. At several times dt the proceedings, the Bankruptcy Court alludes
to the fact that fraud or collusion did gst in this case.® However, the Bankruptcy Court

made no specific factual finding as “#ither fraud or collusion. Such a finding is not

clearly set forth in the decision of the coiift and this court, on appeal, cannot infer whether

the Bankruptcy Court’s decision was midkivated by such finding.

Accordingly, the case is to the Bankruptcy Court so it may state

specifically its findings and whether thed pmward adjustment to Bradshaw’s proof of claim

was motivated by the existence of fratall or collusion.

7 See, generally, Goss v. Goss, 722 F.2d 599 (10th Cir. p: Misttur of Lombard, 739 F.2d 499 (10wh Cir. 1984) and In Re Austin, 93 B.R.

723 (Blrtcy.D.Colo. 1988)

8 One example is the April 17, 1988 proceeding on i
circumstances there’s a prima facie, at least, of breach of Jlwiisy
collusion.” Partial Transcript of Proceedings, at 5.

t off Bradshaw's claim. The bankrupicy judge said: "I feel that under the
welationship, conflict of interest, and that is the equivalent of fraud and

6



SO ORDERED THIS iiay mf ,aA/ , 1990.

H. DALE COOK, CHIEF JUDGE
UNITED STATES DISTRICT COURT




S DISTRICT COURT
CT OF OKLAHOMA

IN THE UNITED ST
FOR THE NORTHERN

BETTY JO BLUE and MELISSA
WooDs,
Plaintiffs,

vS.

No. 80~-C 326 C F I L E D

JUL 23 1990

Jack C. Sitver, Clerk
U.S. DISTRICT COURI

BILL J. NEWPORT,

Def'endant.

FOR GOOD CAUSE SHOWN, the ab use of action is dismissed for

lack of diwversity.

DATED this ;2;3 day of

Granted by Minute Ordex

-on 71423”'f27
JACK cC. LVER,  CLERK
BY: 4222%2?6522

Deputy Clerk

, 1990




IN THE UNITED ST&’I'W DISTRICT COURT S
FOR THE NORTHERN BWB.ICT OF OKLAHOMA .

FEDERAL DEPOSIT INSURANCE
CORPORATION,

Plaintiff,
VS. Case No. 90 C-0083E

MICHAEL S. AIMOLA,

Defendant.

gt Yl N N Yot St S N St N

AGREED JOURNAL ENTRY OF JUDGMENT

This matter came on before the un;_‘ﬂt-‘ltzned Judge of the District Court on the
M day of , 1990. The (mﬂrt, being fully advised in the premises and
having reviewed the stipulation contained hereln, finds as follows:

1. The Court has jurisdietion of'lﬂm subject matter hereof and of the parties
hereto. |

2. Prior to September 10, 193&;’5%@#111::'&1 Bank and Trust Company of Tulsa,
Oklahoma (the "Bank"), was a banking aﬁﬁﬂation organized under the laws of the State

of Oklahoma, with its principal place of "ﬁﬁai-ness in Tulsa, Oklahoma. At the close of

business on September 10, 1986, the O ma State Banking Commissioner assumed

exclusive custody and control of the p by and affairs of the Bank pursuant to 6 O.S.
§1201(b).

3. The Oklahoma Banking Commluioner subsequently tendered to the FDIC

appointment as Liquidating Agent of the Bhnk pursuant to 6 O.S. §1205(b). The FDIC as

Liquidating Agent sold certain assets of ‘IE:" mnk to the FDIC in its corporate

capacity.

4, Among the assets sold and srred to the FDIC in its corporate capacity
was that eertain Promissory Note (the "ﬂﬂ“ﬁ!“) made, executed and delivered by Michael

S. Aimola (the "Defendant") on or about -'!ﬂne 27, 1985, in the original principal sum of

RDX/06-90390



$150,000.00, together with interest payable thereon at the CBT Base Rate Floating from
and after June 27, 1985, until paid.

5. The Note executed by Defendﬁit'is in default and Defendant is currently
indebted to the FDIC in its corporate capa&i‘lﬂy In the principal sum of One Hundred Three
Thousand Five Hundred Seventy-Six and wwc Dollars ($103,576.80), plus interest
through July 2, 1990 in the amount of Fort‘y “K’housand One Hundred and Twenty-Five and
32/100 Dollars ($40,125.32), together wlth:_-mts of this action taxed at Fifteen and

21/100 Dollars {$15.21) and for attorney's taxed at One Thousand One Hundred and

Eight and 75/100 Dollars ($1,108.75) for ihe total sum of One Hundred Forty-four
Thousand Eight Hundred Twenty-six and 08/ ll#} Dollars ($144,826.08).

WHEREFORE, IT IS HEREBY ORDﬁumﬁ, ADJUDGED AND DECREED that the
Defendant Michael 8. Aimola is ordered to wy to the FDIC in its corporate capacity the
sum of One Hundred Three Thousand Fiw Hundred Seventy-Six and 80/100 Dollars
($103,576.80), plus interest through June 1,199{! in the amount of Forty Thousand One
Hundred and Twenty-Five and 32/100 Dallm {$40,125.32), together with costs of this
action taxes at Fifteen and 21/100 Dollm@t#llﬁ.ﬂl), and for attorney's fees, taxed at One
Thousand One Hundred and Eight and TSIlﬁ%ﬂDollars ($1,108.75) for the total sum of One
Hundred Forty-four Thousand Eight Hundred Twenty-six and 08/100 Dollars

($144,826.08).

w0
DATED this ng 2 day of

T I A T B
N T e }

- United States Distriet Judge
APPROVED AS TO FORM:

gmﬂ, BQ&/)%UP /&“/X/ %‘4")

Renee DeMoss, OBA #10779 Benjamin g( ney
Gable & Gotwals, Inc. Chapel, Riggs, Abney, Neal & Turpen

2000 Fourth National Bank Building
Tulsa, Oklahoma 74119-5447

(918) 582-9201

Attorneys for Plaintiff FDIC

502 West Sixth Street

Tulsa, Oklahoma 74119-1010
(918) 576-3161

Attorneys for Defendant Aimola



------

. DISTRICT COURT FOR it
ICT OF OKLAHOMA

IN THE UNITED ST?
THE NORTHERN I
RONALD GENE STEWART
Plaintiff
vs. CIVIL ACTION NO. 89 C-845-E
BURLINGTON NORTHERN RAILROAD
COMPANY o

ORDER DISMI1S WITH PREJUDICE

Based upon the reprege tation of counsel in ‘their

Application for Order for D isgal with Prejudice:
IT IS THEREFORE ORD that this case 1is hereby
dismissed with prejudice.

o
DATED this _&XD day o ., 1990.

s/ JAMES O. FLLISON
"PNITED STATES DISTRICT JUDGE

APPROVED:

HUBBELL, SAWYER, PEAK & O]

v [l C_

Gene C. Napier #2450
Roger P. Wright #331
Power & Light Buildi
106 West 14th Street
25th Floor
Kansas City, MO 6410
(816) 221-5666

and

1/3/3/BN132



BY:

ATTORNEYS FOR PLAINTIFF,
RONALD GENE STEWART

BY:

of WOMBLE & ASSOCIATES

ATTORNEYS FOR DEFENDANT,
BURLINGTON NORTHERN RAILROAD
COMPANY

OBA # 1108
3800 First National To
Tulsa, OK 74103

(918) 581-6764

L

John A. Mackechnid
OBA # 5603

301 N.W. 63rd, Suite 50
Oklahoma City, OK 73116
(405) 843-7711 o

H. Daniel Spain

Bar No. 18869700

2600 Two Houston Centae;
909 Fannin Street
Houston, TX 77010
(713) 650-6000

1/3/3/BN132




IN THE UNITED SFATES DISTRICT COURT ,
FOR THE NORTHERH DISTRICT OF OKLAHOMA | f

=

VONNA JEAN EVANS and VIRGIL
EVANS, o,
\ :r"ﬂ\,f,J v

- L./,l{?;‘
Plaintiffs,

vs. No. B88-C-287-E

SIMPLIMATIC ENGINEERING COMPANY
a Delaware corporation, .

Defendant,

STIPULAZ}Q@:OF DISMISSAL

COMES NOW the Intervenof;ixansas city Fire & Marine Insurance
Company, and stipulate that tﬁﬁ' Intervenor’'s claims in this matter
are withdrawn and are hereby’ﬁismissed with prejudice as all the
issues between the parties haﬁe been settled, each party to bear

their or its own costs and attorney fees.

Dated this QQSTry day mfkqune, 1990.

RﬂGERS, HONN AND ASSOCIATES

o S pold

Richard C. Honn, Attorney for
Intervenors




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN BISTRICT OF OKLAHOMA

VONNA JEAN EVANS and VIRGIL
EVANS,

Plaintiffs,

vS. No. 88-C-287-E

SIMPLIMATIC ENGINEERING COMPAN33
a Delaware corporation, §

Defendant,

STIPULATION QF DISMISSAL

COME NOW the Plaintiffs, and stipulate that the Plaintiffs’
claims in this matter are withdfawn and are hereby dismissed with
prejudice as all the issues between the parties have been settled,

each party to bear their or its own costs and attorney fees.

Dated this IZTh'day of Jwi,, 1990.

f Jack B. Sellers,
Attorney for Plaintiffs



IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN BtBTRICT OF OKLAHOMA Jii

PHILLIPS PETROLEUM COMPANE,
and Subsidiaries

Plaintiff
V.
UNITED STATES OF AMERICA,

Defendant

)
)
)
)
)
)
)
)
)
)

CIVIL NO. 87-C-408-E

ADMINISTRARIVE CIOSING ORDER

This case having been administratively closed for a

period of six (6) months bﬁ@inning February 2, 1990, and it

appearing to the Court that the parties have reached grounds

for settlement, this case'ﬂ@'hereby administratively closed

for an additional six (6) ﬁbnths from August 2, 1990. If the

parties have not notified the Court of a final settlement by

that date the case will ba sat for scheduling conference.

SIGNED this o’)o day of

Approved for entry:

BOONE, SMITH, DAVIS, HURST

%
By

bad oy ., 1990.
7 0

S/ JAMES O. ELLISON

UNITED STATES DISTRICT JUDGE

L. K. Smith

S00 ONEOK Plaza

100 West 5th Street
Tulsa, Oklahoma 74103
(918) 587-0000

ATTORNEY FOR PLAINTIFF :
PHILLIPS PETROLEUM COMPANY

TONY M. GRAHAM
United States Attorney

S

Attorneys for United States



IN THE UNITED BT
FOR THE NORTHERN

 DISTRICT COURT S
RICT OF OKLAHOMA
JUL 23 1835

JACK u.ﬂLJLn,LLERﬂ

U.S. GISTRICT COURT

M. H. BOHANNON,
Plaintiff,

vs. Case No. 90-C-133-B

TIMOTHY T. RICKSTREW; WILLIAM
McWHIRT; and the TOWN OF OILTON,
OKLAHOMA, 2

Defendant.

STIPULATION OF DISM AL WITH PREJUDICE

All the parties to this ?tion hereby stipulate that any

and all causes of action and claimp against the Defendants, Timothy

T. Rickstrew, William McWhirt ﬂ the Town of Qilton, Oklahoma,

are hereby dismissed with preju

(___,-/ /
4‘?// d
- -~

“Joe Ellington, Esq. / y
Box 1328 // N
] Oklahoma 74023

\ .

“ast 2lst Street

. 200, Midway Building
Oklahoma 74114

ey for Defendants

ET Y T R ol & » L PR 3 S Sy R



ISTRICT COURT FOR THE
CT OF OKLAHOMA
KATONA TAYLOR,

Plaintiff,

V.

case No. ss-c-a24-di 1 L E D
HyuL 2 0 1959

SKAGGS ALPHA BETA,

Defendant.

Jack C. Sitver, Cler’

U.S. DISTRICT COURY

ORDER_OF ITH PREJUDICE

Now on this ay of , 1990, the
mpromise settlement having been
.'the Defendant, and those parties
prejudice, the Court orders that

the captioned case be dismis with prejudice.

TTED STATES/?fﬁTRICT JUDGE




Fhome p “ T
y{8TRICT COURT FOR THE \:m%u[]
‘OT OF OKLAHOMA

IN THE UNITED STAT
NORTHERN DI, -

- .
e D :wﬂ

£

LT e Eag

v LHIRT
RENA McCORMICK and JIM
McCORMICK,

Plaintiff
Vs, No. 88-C=-1465-P

FINDINGE OF FACT AND
CONCLUSIONS OF LAW

BUN REFINING & MARKETING
COMPANY,

T N W T Sl Nt Yl N N N et

Defendant

I.

This slip and fall case ried to the Court on Monday, June

25, 1990, and Wednesday, 27, 1990. Plaintiffs were

represented by Randy A. R&: and Donald E. Pool of Tulsa,

Oklahoma. Defendant was rep mted by Phil Richards of Tulsa,

Oklahoma.

On April 18, 1990, the es provided the Court with the

following preliminary stateme

i

of the case:

aintiff Rena McCormick for
"on the premises of the
egligence of the defendant.
rts a derivative claim for
fe, Rena McCormick. The
and denies any liability
e defendant alleges the
8: plaintiff's failure to
s defect, if any, was open
8k; comparative negligence;
nd defendant's immunity
tion of the Court.

This is an action
personal injuries sust
defendant due to the all{
Plaintiff Jim McCormick @S
loss of consortium of ‘Hif

" defendant denies any neg
to either plaintiffs.
following affirmative
mitigate damages; the
and obvious; assumptio
third-party negligen
resulting in lack of jJ

Agreed Pretrial Order at 1 (A 8, 1990). The Court adopts this

preliminary statement as par “its findings and conclusions.



II.

On April 18, 1990, the nﬁies provided the Court with a

written stipulation in this ter. The stipulation reads as

follows:

A. On February .
Company entered into a c¢
the contents and clean t
and perform various work
refinery owned by defend

1986, Inland Construction
act with defendant to remove
soil of a detention pond,
dental thereto, at the Tulsa

B. At all times
McCormick was the pre
Company .

rial hereto plaintiff Rena
nt of 1Inland Construction

érial hereto plaintiff Jim
arried to plaintiff Rena
siding'together'contlnuously

c. At all times .
McCormick was lawfull
McCormick, said plaintiff
at all times material he

D. on April 9, ;
contract of Inland Con
Inland to remove its equi
premises by April 11, 19

defendant terminated the
tion Company and ordered
> and tools from defendant's

E. Subsequent to
dispute arose as to th
contract with defendant

*s termination of Inland, a
lance due Inland under the
work actually performed.

F. Oon April 25, 86, plaintiffs attended a
meeting with representatii of defendant at a building
identified as the north lning room located at the
defendant's refinery i , Oklahoma.

tha north training room is
from which cement stairs
outh to ground level.

G. The entrance
located on a cement pla
descend from the north a

H. Plaintiffs ent | the north training room by
ascending the north stai

I. During the me
the concrete platform
not examine or descent @&

plaintiff stepped out onto
east one occasion, but did
gtairway.

J. Plaintiff Rena
and fell.

srmick left the meeting alone



Agreed Pretrial Order at 2-3 ril 18, 1990). The Court adopts

these stipulations as part of 8 findings and conclusions.
I1X . BES
Plaintiff called the fol ;ing’witnesses: Jerry Bennett, Rena
McCormick, Jim McCormick, an érri McCormick. Defendant called
the following witnesses: T fin Crouch, Greg Shelest (by
affidavit), Keith Ward (by: dleposition), Cindy Kline and Mike
Matlock. The following wit q#es also appeared by deposition:
Ralph W. Richter, M.D., Hen . Modrak, M.D., Sami R. Framjee,
M.D.
The following exhibits e admitted into evidence without
objection: Joint exhibits # vugh #58; plaintiffs' exhibits #1
through #4; and defendant's’ bits #1 through #5.
Iv.
The parties, in their F! _hgreed Pretrial Order, identified
the factual issues set fort low. The Court's resolution and
finding with respect to each @f these issues is set forth™elow as
well, in brackets.
A. Whether defel ﬁ;breached its duty to the
plaintiffs; [ANSWER:
B. If the defen “pbreached its duty, whether
defendant's breach of & as the direct and proximate
cause of plaintiffs' in 8; [ANSWER: Yes].

c. Damages
Yes, as set forth

by each plaintiff; [ANSWER:

D. Whether the £ on the stairway, if any, was
open and obvious; _ No).

y



E. Whether plain
damages; [ANSWER: Nol.

has failed to mitigate her

F. Whether the
negligent; [ANSWER: Yes

aintiff was comparatively

G. Whether Inlan d left the job site and had
been terminated from a ecessary and integral duties
incident to the job; [ WER: Yes].

H. Whether Sun
Inland and hence the pl
the accident; [ANSWER: N

g the principal employer of
iffs' employer at the time of

I. Whether plair
in the condition of the
her injury; [ANSWER: N

's assumed the risk inherent
emises which allegedly caused

J. Whether plain
a pre-existing conditie
an arthritic condition
this was not the cause

" Rena McCormick suffered from
ANSWER: Yes, in that she had
owever, as set forth below,
er damages herein].

K. Whether defe
maintained the locatio

t  selected, designated, and
the meeting; [ANSWER: Yes].

L. Whether plai
the location; [ANSWER:

fs consented to a meeting at

M. Whether the
the meeting; [ANSWER:

itiffs objected to the site of

s were business invitees while

N. Whether plain
: ANSWER: Yes].

on defendant's premise

i

Agreed Pretrial Order at 3~ pr. 18, 1990).
In addition to the find 'and conclusions adopted above, the
Court makes the following £ ngs of fact.
1. Defendant selected, .'nated and maintained the location
of the April 25, 1986, meet! = tended by plaintiffs. Plaintiffs
consented to this location first suggesting the meeting be

held on plaintiff's busines




2. Plaintiffs entered thd?ﬁorth Training Room by ascending the
north stairs. The north st&i:p'were partially covered by a tarp
placed there by a painter'*ﬂ?* painters who were painting the
building. T

3. While ascending the ﬁ?fth stairs plaintiffs had to "kick

in" or kick away the tarp ofi several of the steps in order to

ascend. This incident drew plfintiffs' attention to problems with
the north staircase which wers observable by them in the exercise
of ordinary care.

4. Plaintiff Rena McCopick, however, did not ascend or

descend the south stairs prior to her fall. Although she had spent
several minutes of a break from the meeting on the platform
directly above both the nortnfnnd the south steps, no chipping or
deterioration of the south #ﬁ pe could be seen from the platform

where she was standing. Pla:

iff, using ordinary care, would not
have seen any crumbling portiéns of the south steps.
5. Viewing joint exhibif #16, a photograph taken by witness

Sherri McCormick on the day ¢f plaintiff's fall, the Court finds

et

that plaintiff left the meetinl§ by exiting the north door (the one

with a window) and fell down f _{ﬁouth steps (the steps fully shown
in joint exhibit #16).

6. The steps where plaiWfiff fell had deteriorated as of the
day plaintiff fell, and botl @racking and chipping had occurred,
although the cracking am 1ipping were not visible from
plaintiff's point of view pr o her fall. In this respect, the

south staircase contained a H#i#ilen danger in the form of concrete




steps which might crumble or gjive way when weight was placed upon

them. Plaintiff credibly t ified that the first step on the
south staircase gave way, crumliiing below her. Moreover, there was
some photographic and testimonial evidence of concrete debris found
at the scene. No chipping ‘¢rumbling or debris, however, was
noted in any of the investig# ive reports prepared by defendant.
The Court finds that the "chipping" noted by witness Jerry Bennett
was related to the portion Qg'the step where plaintiff fell, as
well as to the debris shown i he photographic evidence on the day
of the accident.

7. The deterioration of the south staircase was not open and
obvious to plaintiff and woulf J@t have been observed by plaintiff
in the exercise of ordinary .

8. Joint exhibit #12, a fograph taken by counsel almost two
years after the accident, pot an accurate picture of the
condition of the south stairs Bn the day of the accident. None of
the photographs taken more ti n two years after the accident, to
wit: joint exhibits #1-13, hiwe been relied upon by the Court as
accurately depicting the scern@ on the day of the accident.

9. The deterioration ot; he south staircase was a direct and
proximate cause of plaintifff ffall on April 25, 1986.
10. There was substantia 'avidence that immediately prior to
plaintiff's fall, she left :Jmeeting angry and disappointed.

Prior to walking out of training room, plaintiff told

defendant's representatives ’hﬁt "they should be ashamed of

themselves.”" The only eyewil §8 to the event heard her slam or




..... pE—— s ¢ ——— S LR

slap the door.' The speed with'Which plaintiff exited the meeting,

as well as her emotional staté, contributed to her fall. In the

Court's view this constitutes gontributory negligence on the part

of plaintiff.

11. The Court finds parative negligence as follows:
Defendant 90%: plaintiff Rena; dﬁormick 10%.
12. Defendant terminated the contract with Inland Construction
Company on April 9, 1986, yd ordered Inland to remove its
equipment, tools and employe from defendant's premises by April

11, 198s6.
13. Inland 4id no furthe work under the contract after April

9, 1986, and removed all of its equipment, tools and employees from

defendant's premises by April a1, 1986.

14. Subsequent to the t yination of the contract, a dispute

arose as to the balance due -hland for work performed.
15. Under the terms of thé contract, labor and equipment were
supplied to defendant at agr&f¢ rates per hour. Inland submitted

daily time sheets and listed- &hor and equipment hours. The time

sheets were verified, appréwed and signed by an authorized

youch, was employed as a painter
8 on the day of the accident.

- favorably for the defendant, his
yutinized by the Court. Crouch is
culty recalling the events on the
flicting statements following the
with several prior inconsistent
r . that plaintiff was departing in
room and slipped and fell down the
vidence and as a result the Court
testimony, giving little, if any,

'The eyewitness, Kevin
working at defendant's bus
Although this witness testi
testimony has been carefully
a convicted felon who had &
date of the accident, gave
accident, and was impeach
statements. Crouch's testi
anger when she left the trai
stairs is corroborated by ot
believes this portion of Cro
weight to the remainder.




representative of defendant &ﬁ%h_day. The amount due Inland for
work performed could be calculﬁﬁéd by multiplying the agreed rates
and the hours reflected on veﬁifiad approved time sheets.

16. The Court has reviewed

the extensive medical testimony by

the parties. It is clear thati aintiff experienced great pain and
suffering as a result of thimfﬁccident.
17. At the time of her accident plaintiff was forty-five (45)

years old and had an anticipated life expectancy of 32.4 to 35.2

years according to recognized mortality tables.

18. The Court finds plﬁﬁhtiffs' injuries are a direct and

proximate result of her fall;ﬂnﬁd are not merely aggravation of any
pre-existing injury or condiﬁ on.
19. As a direct and pfﬁ%iﬁate result of plaintiff's fall,

plaintiff incurred reasonabl Q:dspital and medical expenses in the

amount of $22,428.33, and wﬁﬂl continue to incur expenses for
medication and treatment fOr'#ain control.
20. As a direct and pfﬁkimate result of plaintiff's fall,

plaintiff has endured gre

 physical and emotional pain and
suffering, and will in the ijture continue to experience great

physical and emotional pain'g@ﬂ-suffering.

21. Dr. Modrack, an hopedic surgeon, primarily treated
plaintiff's knees. He met W ﬁhﬁher approximately 17 or 18 times

from May, 1986 through Feb

¥y, 1988. On September 9, 1986, he
performed arthroscopic sur ry on her right knee. Dr. Modrack
testified that he believes 4ntiff has a permanent injury to the

right knee.




22. Dr. Richter, a neutBlogist, first treated plaintiff on

July 14, 1986. Plaintiff un ent a myelogram and a computerized

tomographic analysis of t ;eervical spine, which indicated
injuries to plaintiff's back ftneck. Dr. Richter testified those
injuries were a result o aintiff's fall, notwithstanding
plaintiff's pre-existing artl tic condition, which simply made her
more vulnerable to such dai . Dr. Richter ordered a second
myelogram on March 31, 1937 which, upon comparison with the
earlier myelogram, showed ctuating symptoms" and indicated
plaintiff was wvulnerable to _@ﬁascular cord catastrophe," which
could leave her permanently guadriplegic.

23. Thereafter, plai” f under went a laminectomy,

"decompressive surgery" pe: med by Dr. Angelo Patel. The
decompressive surgery was exténsive from C3 to C7. Dr. Richter's

professional medical opinion was that this surgery was necessitated

by plaintiff's fall.
24. Plaintiff still ex# riences pain and will continue to
experience pain, and will continue to require medications, physical

therapy, and further injecti#ﬁhﬂto block pain.

25. The Court finds pla tiff did not fail to mitigate her

damages.

26. Plaintiff Rena McCi ¢k has been damaged in the amount

of $10,000.00 for future medigal expenses.

27. Plaintiff Rena McCu¥mick has been damaged in the amount

of $130,000.00 for past and re physical and emotional pain and

suffering.



28. Plaintiff Rena Mcéﬁ#mick did not have any special
education, training or practi&#ﬁ experience to qualify her for the
position of president of Inlaﬁﬁ; outside the context of a family-
held corporation, and wouldéﬂﬁot have had such an employment
opportunity outside that cont@ﬂi.

29. Inland made no attempﬁfto replace plaintiff Rena McCormick
with an individual of equal orﬁyraater qualifications.

30. The Court has reviewed the extensive financial records and

testimony offered by the part%#ﬁ concerning the profitability of
plaintiffs' company. Inland.h&ﬁ;axperienced cash flow difficulties
which continued from 1984 untii the demise of the corporation in
1987. Inland, and the plaintiﬁﬁs personally, incurred substantial

payroll tax liens and failed ﬁﬁ_file corporate income tax returns

Service.

31. The demise of Inland-in 1987 was caused not by plaintiff

Rena McCormick's fall, but i_ather by the declining econonmic

conditions in the market in which Inland operated, and by the
declining health of Jim Mccd_ ¢k, who oversaw and managed the
construction business of Inlaﬁ&l

32. Accordingly, plaintitﬁu are not entitled to any damages

in the form of lost wages, lo'“'narning capacity, or lost profits.

33. Plaintiff Jim McCormis¢k, the husband of Rena McCormick,
has suffered a loss of congortium as a result of his wife's
accident and injuries, and haﬁﬁbﬁan damaged in the amount of

$25,000.00 for such loss of colsortium.
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In addition to the findiﬂﬁ@ and conclusions adopted above, the
Court enters the following cﬁnclusions of law. Insofar as a
finding of fact set fortﬁi above might be more properly
characterized as a conclusion:bf law, it is incorporated herein.
Similarly, to the extent a conﬁluéion of law set forth herein might

be more properly characteriﬁﬁd.'as a finding of fact, it is

incorporated as a finding of fact.

1. This Court has juriﬁﬂidtion over the parties and the
subject matter.

2. Oklahoma law is appliqhble.

3. Plaintiffs were the bﬁklhess invitees of defendant on the
day of the plaintiff's accidqﬁt.-

4. Defendant as invitor_n@#d a duty to plaintiffs as invitees

to use ordinary care to maintﬁin its premises in a reasonably safe

condition. Sutherland v. : is Hospital, Inc., 595 P.24 780,
783 (Okla. 1979). This duty @ﬁws not require defendant to warn of,

or otherwise protect an invﬂﬁee from, perils that are open and

obvious. Id. Rather, tha_'ﬂuty applies only to defects or
conditions which are in thﬂf]ﬁature of hidden dangers, traps,
snares, pitfalls and the 1ik¢; in that they are not known to the

invitee and would not be obwﬂ#ﬂed by the invitee in the exercise

of ordinary care. jand, 391 P.2d 904, 906 (Okla. 1964).
5. A hidden danger need nbt be totally or partially obscured

from vision. Jack Heale ervice Co. v. Travis, 434 P.2d

924, 926 (Okla. 1967). There éxists no fixed rule for determining

11




whether a defect in the premi ¢onstitutes a hidden danger. 1d.

What constitutes a hidden dan depends on the physical condition

of the premises and the pecul 1se of the premises by the invitor
at the time of the invitee's ry. Id.: Henryetta Construction

Co. v. Harris, 408 P.2d 522, § (Okla. 1965).

6. In an action such & lthis, plaintiff must prove the

rance of the evidence:

following elements by a prep

a. That plaintiff ¥as suffered injury:

b. That defendan 8 negligent;

c. That such n
plaintiff's i

gence was a direct cause of

7. In order to prove & dant was negligent in this case,

plaintiff must prove by a ponderance of the evidence that
defendant did not use ordina are to maintain its premises in a
reasonably safe condition, amd that the unsafe condition was not
open and obvious but rather w ﬁ in the nature of a hidden danger

which would not be observed by plaintiff in the exercise of

ordinary care.

8. The Court finds plaintiff proved each of foregoing elements

by a preponderance of the ev

9. The affirmative defefige of assumption of the risk is not
applicable in this case. , 764 P.2d 165 (Okla.
1988). Rather, the docfi T of contributory negligence is
applicable. Id. at 170-171;

10. In order for pli iff to be found contributorily
negligent, defendant must pﬁf by a preponderance of the evidence

that plaintiff Rena McCormi 8 conduct fell below the degree of




12. Under Oklahcma's cd
§§ 13 and 14, plaintiff's co!

recovery from defendant, but #ather reduces the amount of damages

she is entitled to recover.

§ 13. Con tive negligence

hereafter brought, whether
er the effective date of this
esulting in personal injuries
~ or injury to property,
ce shall not bar a recovery,
e of the person so injured,
of greater degree than any
werson, firm or corporation
“or unless any hegligence of
d, damaged or Xkilled, is of
he combined negligence of any
rporations causing such damage.

act, for negligen
or wrongful dei
contributory negl
unless any negll
damaged or killed
negligence of th
causing such dama
the person so in
greater degree th
persons, firms or

5 14.

Where such ¢ ibutory negligence is shown on
the part of the peéghon injured, damaged or kilT®d,
the amount of th ¢overy shall be diminished in
proportion to ich person's contributory
negligence. -

23 0.S. §§ 13 and 14.
13. Consortium is the ht one spouse has to the services,
society, comfort, companiaf ﬁ and the marriage relationship of

her or his spouse. zenith Const. Co., 283 P.2d 540

(Okla. 1955).

14. In order for pla # Jim McCormick to recover damages

13




#t prove by a preponderance of the

evidence:

a. That defendant was negligent;

b. That plaint
injuries resu

Rena McCormick sustained
g from defendant's negligence;

c. That he and R
time such inj

McCormick were married at the
8 were sustained;

d. That as a re

4t of such injuries, plaintiff
Jim McCormig

ustained a loss of consortium.
15. Plaintiff Rena McCo k's contributory negligence reduces
the amount of damages pla ff Jim McCormick is entitled to
recover for his loss of consoxfium. McKee v, Neilson, 444 P.2d 1924
(Okla. 1968).

16. The contract between defendant and Inland was terminated

on April 9, 1986; plaint Ps!' contractual relationship with
defendant ended at the latest; on April 11, 1986; and on April 25,

1986, plaintiff Rena McCo Xk was no longer an employee of

defendant for purposes of thy bklahoma Workers' Compensation Act.

ial Court, 496 P.2d 114 (Okla.

e

17. Workers' compensat is, therefore, not the exclusive

remedy arising from plaind fis fall on April 25, 1986, and
defendant is not immune fro aintiffs' claims.
18. Applying Oklahoma omparative negligence statute, 23
0.5. §§ 13 and 14, the cag finds plaintiff Rena McCormick is
entitled to recover from def :Lt 90% of her damages (that is 90%

of $162,428.33), which is § 185.50.

14



19. Applying Oklahoma's compar#tive negligence statute, the 23 0.S.

§§ 13 and 14, Court finds pl {ff Jim McCormick is entitled to

recover from defendant 90% o 48 damages for loss of consortium

(that is, 90% of $25,000.00), which is $22,500.00.

separately.

ENTERED THIS _ 257/ _ DAY OF JULY, 1990.




IN THE UNITED STATE

{ IBTRICT COURT FOR Tﬂg
NORTHERN DI]|

RICT OF OKLAHOMA i i

iﬁ:ﬁfﬂl?$}ﬂ*R1“LEEK
N e 1

RENA McCORMICK and JIM
McCORMICK,

Plaintiffe
vs. No. 88-C-1465-P

SUN REFINING & MARKETING
COMPANY,

JUDGMENT

g T Tl e Yl Wt S P wt Yl

Defendantrt

This action came on for t# al before the Court, the Honorable
Layn R. Phillips, visiting ﬁﬁitrict Judge, presiding, and the
issues have been duly tried awﬂ Findings of Fact and Conclusions

of Law having been duly rendaﬂ#ﬂ.

IT IS ORDERED AND ADJUDGEP that plaintiff Rena McCormick is
awarded judgment in the amoung of $146,185.50, and plaintiff Jim

McCormick is awarded judgment in the amount of $22,500.00, together

with interest as provided by 1aw.

DATED AT TULSA, DAY OF JULY, T990.

S RRRTCe- wu - T PR T P



UNITED BTATES
NORTHERN D

BTRICT COURT FOR THE
1 ICT OF OKLAHOMA

UNITED STATES OF AMERICA, f)
)
Plaintiff, B
g
vs. )  CIVIL ACTION NO. 89-C-101-C
oy
ONE THOUSAND SIX HUNDRED 3
EIGHT DOLLARS ($1,608.00) 3 F IL E D
IN UNITED STATES CURRENCY :
© JUL19 1890
Defendant. 9
Jack C. Silver, Clerk
U.5. DISTRICT COURT
JUDGEH FORFEITURE

This cause having  come before this Court upon

Plaintiff's Application filedf@arain, and being otherwise fully

apprised in the premises, it is hereby

ORDERED, ADJUDGED, b_DECREED that Judgment be entered

against the following-described defendant property:

BIX HUNDRED
($1,608.00)
PATES CURRENCY,

and against all persons or entities interested in such defendant

property, and that the said dﬁﬁundant property be, and the same

is, hereby forfeited to t&ﬁ3 United States of America for

disposition by the United St Marshal according to law.

TORFad) M. Dale Cook

"DALE COOK, CHIEF JUDGE
United States District Court for the
-Morthern District of Oklahoma




APPROVED:

UNITED STATES OF AMERICA

TONY M. GRAHAM
United sStates Attor

Lot /.

CATHERINE J. DEBEW
Assistant United States Attorney

CJD/ch
00758




ISTRICT COURT FOR THE
CT OF OKLAHOMA

ALBERT EQUIPMENT COMPANY, INC.,

Plaintiff,

weonc/ BE1ILED

JUL 191990

Jack C. Siiver, Clerk
U.S. DISTRICT COURT

V.

ESCOE-GREEN, INC., et al,

L A A S A A T A

Defendants.

The Court has for consideration

Report and Recommendation of the United

States Magistrate filed June 20, 1990 :

hich the Magistrate recommended that the

Defendant’s Motion to Dismiss be grante d the action dismissed.

No exceptions or objections have liien filed and the time for filing such exceptions
or objections has expired.

After careful consideration of the réeord and the issues, the Court has concluded that

the Report and Recommendation of the sited States Magistrate should be and hereby is

adopted and affirmed.

It is, therefore, Ordered that the&Motion to Dismiss is granted and the action

dismissed.

A
Dated this 42 day of

H. DALE COOK, CHIEF JUDGE
UNITED STATES DISTRICT COURT

S




UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA, )
).
Plaintiff, Y
)_ﬁ: -
¥ o
LETHA J. CORNWELL a/k/a LETHA }
CORNWELL; COUNTY TREASURER, }
Craig County, Oklahoma; and Yy
BOARD OF COUNTY COMMISSIORERS,}
Craig County, Oklahoma, ¥

Defendants.  } CIVIL ACTION NO. 90-C-360-B

L.

This matter comes on for consideration this /C? day

of . 1990. Thafﬁﬁaintiff appears by Tony M.

Graham, United States Attorne' for the Northern District of

Oklahoma, through Phil Pinnelt United States Attorney; the

Defendants, County Treasurer,: raig County, Oklahoma, and Board

of County Commissioners, CraiﬁfCOunty, Oklahoma, appear by David

R. Poplin, Assistant District;-ttorney, Craig County, Oklahoma;

and the Defendant, Letha J. swell a/k/a Letha Cornwell,

appears not, but makes defaulﬁ;

The Court being fulﬁf-advised and having examined the
file herein finds that the Defendant, Letha J. Cornwell a/k/a
Letha Cornwell, acknowledged féceipt of Summons and Complaint on
April 30, 1990; that Defendant, County Treasurer, Craig County,
Oklahoma, acknowledged recei of Summons and Complaint on
April 26, 1990; and that Def nt, Board of County

commissioners, Craig County, Oklahoma, acknowledged receipt of



P

Summons and Complaint on May &;:1990.

It appears that thé%waendants, County Treasurer, Craig

County, Oklahoma, and Board of ‘County Commissioners, Craig

County, Oklahoma, filed their Answer herein on May 2, 1990; and
that the Defendant, Letha J. dﬁrnwell a/kx/a Letha Cornwell, has
failed to answer and her defaﬁii has therefore been entered by
the Clerk of this Court. :

The Court further fiﬁﬂs that this is a suit based upon
a certain mortgage note and fq% foreclosure of a mortgage
securing said mortgage note upﬁn the following described real
property located in Craig Counﬁy, Oklahoma, within the Northern
Judicial District of Oklahomat

Lot 9, in Block 6,3:= Northgate, an addition

to the City of Vinita, Oklahoma, according to

the recorded plat reof, on file and of

record in the officé of the County Clerk,
Craig County, Oklahoma.

The Court further fimds that on July 23, 1981, the
Defendant, Letha J. Cornwell,fﬁhd Duane T. Cornwell executed and
delivered to the United Stataﬁ@of America, acting through the
Farmers Home Administration,-ﬁﬁeir promissory note in the amount
of $36,900.00, payable in moﬂﬁﬁly-installments, with interest
thereon at the rate of 13 peﬁ?fnt (13%) per annum.

The Court further

g8 that as security for the
payment of the above-described@ note, the Defendant, Letha J.

Cornwell, and Duane T. Cornwe executed and delivered to the

United States of America, acting through Farmers Home

Administration, a mortgage dafed July 23, 1981, covering the




above-described property. Saiﬁ?mortgage was recorded on July 23,
1981, in Book 324, Page 332, iéﬁthe records of Craig County,
Oklahoma.

The Court further fiﬁd# that, on July 23, 1981, the
Defendant, Letha J. Cornwell,:@nd Duane T. Cornwell executed and
delivered to the United Stateé}@f America, acting through the
Farmers Home Administration,f&ﬁ.Interest Credit Agreement
pursuant to which the interestﬁrate on the above-described note
and mortgage was reduced. ;

The Court further fiﬁda that, on December 23, 1983, the
pefendant, Letha J. Cornwell,find Duane T. Cornwell executed and
delivered to the United Statd&fbf Bmerica, acting through the
Farmers Home Administration,'@;Reamortization and/or Deferral
Agreement pursuant to which thm entire debt due on that date was
made principal. .

The Court further £1

mds that, on June 14, 1983, the

Defendant, Letha J. Cornwell,f@nd'nuane T. Cornwell executed and

delivered to the United Statﬁ#*of AMerica, acting through the

Farmers Home Administration, -an Interest Credit Agreement
pursuant to which the intereﬂﬁirate on the above-described note
and mortgage was reduced. |

The Court further £1nds that, on December 19, 1983, the
Defendant, Letha J. Cornwell,iand puane T. Cornwell executed and
delivered to the United Stataﬂ of America, acting through the

Farmers Home Administration, #in Interest Credit Agreement

pursuant to which the interes&t rate on the above-described note

3



and mortgage was reduced.

The Court further finds that, on September 21, 1985,

the Defendant, Letha Cornwell, f@xecuted and delivered to the
Unitd States of America, actin ' rough the Farmers Home
Administration, an Interest Credit Agreement pursuant to which
the interest rate on the above escribed note and mortgage was
reduced.

The Court further finds that, on March 11, 1986, the
Defendant, Letha Cornwell, and Puane T. Cornwell executed and
delivered to the United States f America, acting through the
Farmers Home Administration, fnterest Credit Agreement
pursuant to which the interest Fate on the above-described note
and mortgage was reduced.

The Court further £in that, on September 10, 1986,

the Defendant, Letha J. Cornweéll, and Duane T. Cornwell executed

and delivered to the United S ;ﬁﬁ of America, acting through the

Farmers Home Administration, _Interest Credit Agreement
pursuant to which the interes ;&te on the above-described note
and mortgage was reduced.

The Court further f , that, on October 22, 1987, the
pefendant, Letha Cornwell, an ane Cornwell executed and
deliverd to the United States &f America, acting through the
Farmers Home Administration, nterest Credit Agreement
pursuant to which the interest rate on the above-described note
and mortgage was reduced. |

The Court further #ihds that, on August 15, 1989, the




United States of America, actimfi through the Farmers Home

Administration, released Duan .Cornwell from personal

liability to the government £ he indebtedness and obligation

of above-described said note | security instruments.

The Court further f .-that the Defendant, Letha J.

Cornwell a/k/a Letha Cornwell de default under the terms of

the aforesaid note, mortgage, " reamortization and/or deferral

agreements by reason of her f re to make the monthly

installments due thereon, whi efault has continued, and that
by reason thereof the Defenda Letha J. Cornwell a/k/a Letha
Cornwell, is indebted to the Plaintiff in the principal sum of
$32,319.54, plus accrued inte . in the amount of $3,119.90 as
of Auqust 11, 1989, plus inte . accruing thereafter at the rate
of 13 percent per annum from A& st 11, 1989 until judgment, plus
interest thereafter at the le rate until fully paid, and the
costs of this action accrued accruing.
The Court further that the Defendants, County
Treasurer, Craig County, Okl ma, and Board of County
Commissioners, Craig County, ahoma, have a lien on the
property which is the subjec :er of this action by virtue of

ad valorem taxes in the amou of $208.52, plus penalties and

interest, for the year of 19 "Said lien is superior to the

interest of the Plaintiff, Ui & States of America.
The Court further ‘that the Defendant, County
Preasurer, Craig County, Okl &, and Board of County

Commissioners, Craig County, ahoma have a lien on the property



—

which is the subject matter oﬁﬁﬁhiu action by virtue of personal
property taxes in the amount d&ﬁ$11.41 which became a lien on the
property as of 1989. Said liéﬁﬁis inferior to the interest of
the Plaintiff, United States afihmerica.

IT IS THEREFORE onnﬂﬂ@ﬁ, ADJUDGED, AND DECREED that the
Plaintiff have and recover ju&ﬁﬁeﬂt against the Defendant, Letha

J. Cornwell a/k/a Letha Cornw@ii, in the principal sum of

$32,319.54, plus accrued inte @st in the amount of $3,119.90 as
of August 11, 1989, plus intemﬁkt at the rate of 13 percent per
annum from August 11, 1989 unﬁﬁa'judgment, plus interest

thereafter at the current legﬁi rate of‘iiﬂflpercent per annum
until paid, plus the costs of €his action accrued and accruing,
plus any additional sums advan&ﬁd or to be advanced or expended

during this foreclosure actiohﬂby Plaintiff for taxes, insurance,

abstracting, or sums of the pré@servation of the subject property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendants, County Treasurer,;ﬁxaig County, Oklahoma, and Board
of County Commissioners, Craig County, Oklahoma, have and recover

judgment in the amount of $2 2, plus penalties and interest

for ad valorem taxes for the yﬁax of 1989, plus the costs of this

action.

IT 1S FURTHER ORDERED, ADJUDGED, AND DECREED that the

Defendants, County Treasurer, £raig County, Oklahoma, and Board
of County Commissioners, Crat“:ﬂounty, Oklahoma have and recover
judgment in the amount of $11.41 for personal property taxes for

the year of 1989, plus the costs of this action.

6
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IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that upon

the failure of said Defendant;ﬁhetha J. Cornwell a/k/a Letha
Cornwell, to satisfy the money*judgment of the Plaintiff herein,
an Order of Sale shall be Lssuﬂd to the United States Marshal for
the Northern District of Oklahmma, commanding him to advertise
and sell with appraisement thwkxeal property involved herein and

apply the proceeds of the salﬂfaa follows:

First:
In payment of the co#ts of this action
accrued and accruingfincurred by the
Plaintiff, includingﬁthe costs of sale of
said real property; -

Second:

In payment of the pefendants, County
Treasurer, Craig Coﬁ#ty, Oklahoma, and Board
of County Commissioﬁ@ru, Craig County,
Oklahoma, in the amﬁunt of $208.52, plus

penalties and inte Wﬁ', for ad valorem taxes

which are presentl' e and owing on said
real property;
Third:

In payment of the Iltﬂment rendered herein in

favor of the Plaintiff.

Fourth:

In payment of the ﬂwfandants, County

Treasurer, Craig Ceiiaty, Oklahoma, and Board
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of County Commissionﬁfa, Craig County,

Oklahoma in the amaﬁﬂﬁ of $ 11.41, personal

property taxes which&itﬂ currently due and

owing. .
The surplus from said sale, if any, shall be deposited with the
Clerk of the Court to await fuﬁﬁhar Order of the Court.

IT IS FURTHER onnnnﬁﬁﬂ ADJUDGED, AND DECREED that from

and after the sale of the abo y~described real property, under

and by virtue of this judgmentwpnd decree, all of the Defendants
and all persons claiming underﬁihem since the filing of the
Complaint, be and they are for@@er barred and foreclosed of any
right, title, interest or claiﬁ'in or to the subject real

property or any part thereof.

s S/THONUG»R.BNﬂT
"ONITED STATES DISTRICT JUDGE

APPROVED:

TONY M. GRAHAM
United States Attorney

- - ) ’“\3 ) _

e e

PHIL PINNELL, OBA #7169

Attorney for Defendants,
County Treasurer and
Board of County Commissiofiers,
Craig County, Oklahoma -

PP:esr
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UNITED STATES
NORTHERN DI

UNITED STATES OF AMERICA,
Plaintiff,

Vs-

DONALD L. CALDWELL; DEBORAH
CALDWELL; THOMAS J. McCOY;

JOHN DOE, Tenant; STATE OF

OKLAHOMA ex rel. OKLAHOMA TAX
COMMISSION; COUNTY TREASURER, '
Tulsa County, Oklahoma; and

BOARD OF COUNTY COMMISSIONER
Tulsa County, Oklahoma,

et N St N st Rt S S S g N St Yif Nt St i

Defendants. CIVIL ACTION NO. 90-C-254-B

' FORECLOSURE

C?gﬂg_
or consideration this / day

laintiff appears by Tony M.

JUDGMEN

This matter comnes

of (;lLX&¢/’ , 1990. T

T
Graham, United States Attorn

6r the Northern District of
Oklahoma, through Nancy Nesb f'Blevins, Assistant United States
Attorney; the Defendants, CoO -Ereasurer, Tulsa County,
Oklahoma, and Board of Count mmissioners, Tulsa County,
oklahoma, appear by J. Denni I mler, Assistant District
Attorney, Tulsa County, Oklﬁ |§ the Defendant, Statg of
Oklahoma ex rel. Oklahoma Ta mmission, appears by its attorney
Lisa Haws; and the Defendant onald L. Caldwell, Deborah A.
caldwell, and Thomas J. Mc is the one and same person as
Defendant, John Doe, Tenantf @eﬁr not, but make default.
The Court being £ ‘advised and having examined the
file herein finds that the'  ndants, Donald L. Caldwell and

Deborah A. Caldwell, acknowléflged receipt of Summons and
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Complaint on April 12, 1990; Eﬁat the Defendant, Thomas J. McCoy
who is the one and same persdn;as pefendant, John Doe, Tenant,
acknowledged receipt of Summ&ﬁﬁ and Complaint on April 16, 1930;
that the Defendant, State of.ﬂﬁlahoma ex rel. Oklahoma Tax
Commission, acknowledged recéﬁﬁt of Summons and Complaint on
March 27, 1990; that Defendanﬁﬂ County Treasurer, Tulsa County,

Oklahoma, acknowledged receip&fof Summons and Complaint on

March 28, 1990; and that Dequ:ant, Bocard of County

Commissioners, Tulsa County, Oklahoma, acknowledged receipt of
gummons and Complaint on Mardﬁ{ZG, 1990.

1t appears that thﬁfﬁafendants, County Treasurer, Tulsa
County, Oklahoma, and Board foCounty Commissioners, Tulsa
County, Oklahoma, filed theit{knswers on April 17, 1990; that the
Defendant, State of Oklahoma;%ﬁ rel. Oklahoma Tax Commission,
filed its Answer on April 4,;{590; and that the Defendants,
Donald L. Caldwell, Deborah ﬁ; Ccaldwell, and Thomas J. McCoy who
is the one and same person agﬁﬁefendant, John Doe, Tenant, have
failed to answer and their drlhult has therefore been entered by

the Clerk of this Court.

The Court further ﬁﬁnﬂs that this is a suit based upon
a certain mortgage note and far foreclosure of a mortgage
securing said mortgage note’ﬂ#an the following described real

property located in Tulsa Coubty, Oklahoma, within the Northern

Judicial District of Oklahomi

Lot Six (6), Block:Seven (7), SOUTH PARK
ESTATES 3rd, an tion to the City of
Broken Arrow, TuW County, State of
Oklahoma, according to the recorded Plat
thereof. &



The Court further that on August 16, 1986, the

pefendants, Donald L. Caldwe gnd Deborah A. Caldwell, executed

and delivered to the United es of America, acting on behalf

of the Administrator of Vete "Affairs, now known as Secretary
of Veterans Affairs, their m ﬁge note in the amount of
$71,750.00, payable in month ._nstallments, with interest
thereon at the rate of 9.5 p ggﬁt per annum.
The Court further 8 that as security for the
payment of the above-described note, the Defendants, Donald L.

Caldwell and Deborah A. cald , executed and delivered to the

United States of America, ac g on behalf of the Administrator

of Veterans Affairs, now kno 8 Secretary of Veterans affairs,
a mortgage dated August 16, covering the above-described
property. Said mortgage wasé ecorded on August 19, 1986, in Book
4963, Page 2961, in the reco ' Qf Tulsa County, Oklahoma.
The Court further Ads that the Defendants, Ponald L.
Caldwell and Deborah A. Cald ,'made default under the terms of
the aforesaid note and mortgage by reason of their failure to
make the monthly installmen
continued, and that by reas hereof the Defendants, Donald L.
Caldwell and Deborah A. Ccal 1; are indebted to the Plaintiff
in the principal sum of $70; 5.66, plus interest at the rate of
9.5 percent per annum from mber 1, 1988 until judgment, plus
interest thereafter at the 1 rate until fully paid, and the
costs of this action accrue ﬂ accruing.
The Court further ds that the Defendant, State of

oklahoma ex rel. Oklahoma T Commission, has a lien on the




property which is the subjectihatter of this action by virtue of
Tax Warrant No. IT10002298705ﬂﬁuted July 5, 1985, in the amount
of $1,443.62 plus interest aﬁ#ﬁpenalty according to law.

The Court further finds that the Defendant, Thomas J.
McCoy who is the one and samefberson as Defendant, John Doe,
Tenant, is in default and thetefore has no right, title, or
interest in the subject realTﬁroperty.

The Court further £ nds that the Defendants, County
Treasurer and Board of County Commissioners, Tulsa County,
oklahoma, claim no right, tiﬁﬁe, or interest in the subject real
property.

IT IS THEREFORE Oﬂﬁﬂhﬂb, ADJUDGED, AND DECREED that the
Plaintiff have and recover jﬁﬂgment against the Defendants,
Donald L. Caldwell ard Deboriﬁ A. Caldwell, in the principal sum
of $70,735.66, plus intereat;ﬁﬁ the rate of 9.5 percent per annum
from December 1, 1988 until jﬁﬂgment, plus interest thereafter at
the current legal rate of .; percent per annum until paid,
plus the costs of this action accrued and accruing, plus any

additional sums advanced or ‘pe advanced or expended during

this foreclosure action by ?I#intiff for taxes, insurance,

abstracting, or sums for th&; keservation of the subject
property. i

IT IS FURTHER onoﬁﬁ@p, ADJUDGED, AND DECREED that the
Defendant, State of Oklahom Mﬁ rel. Oklahoma Tax Commission,

have and recover judgment i

@m in the amount of $1,443.62 plus
interest and penalty accordisg to law by virtue of Tax Warrant

No. ITI0002298700 dated July 5, 1985.

e



IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, Thomas J. McCoy isi the one and same person as

Defendant, John Doe, Tenant, #&nd is in default and therefore has

no right, title, or interest in the subject real property.

IT 1S FURTHER ORDERED, ADJUDGED, AND DECREED that the

Defendants, County Treasurer #nd Board of County Commissioners,

Tulsa County, Oklahoma, have #o right, title, or interest in the

subject real property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that upon

the failure of said Defendants, Donald L. Caldwell and Deborah A.

Caldwell, to satisfy the mo “Judgment of the Plaintiff herein,

an Order of Sale shall be i d to the United States Marshal for

the Northern District of Oklahema, commanding him to advertise

and sell with appraisement ﬁ:_ real property involved herein and

apply the proceeds of the s - 'as follows:

First:
In payment of the ts of this action
accrued and accruif@ incurred by the

Plaintiff, including the costs of sale of

said real propert
Second:

In payment of the ent rendered herein
in favor of the P
In payment of the endant, State of
Oklahoma ex rel. homa Tax Commission,
in the amount of 43.62 plus interest and

penalty according £& law.



The surplus from said sale, ff any, shall be deposited with the
Clerk of the Court to await further Order of the Court.

IT 1S FURTHER ORDEme, ADJUDGED, AND DECREED that from
and after the sale of the aba%ﬂfﬂescribed real property, under
and by virtue of this judgmeuﬁfand decree, all of the Defendants
and all persons claiming undeéithem since the filing of the
Complaint, be and they are faﬁﬁver barred and foreclosed of any
right, title, interest or clqu in or to the subject real

property or any part thereof.

S/ THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE

APPROVED:

TONY M. GRAHAM
United States Attorney

ITT BLEVIN B
Assis United States Attarﬁ&y

J%;DENgls SEMLER, OBA #éo’g

Assistant District Attorney
Attorney for Defendants,
County Treasurer and
Board of County CommLSSLOnuWG,
Tulsa County, Oklahoma

LISA HAWS, OBA
Attorney for Defendant,
State of Oklahoma ex rel.
Oklahoma Tax Commission

Judgment of Foreclosure
Civil Action No. 90-C-254-B



IN THE UNITED STATES PISTRICT COURT FOR THE
NORTHERN DESJRICT OF OKLAHOMA
ALBERT EQUIPMENT COMPANY, INC
Plaintiff,
wemc/ EFLILED

JUL 191990 A

Jack C. Siiver, Clerk
U.S. DISTRICT COURT

V.

ESCOE-GREEN, INC,, et al,

Y N S N N N N e

Defendants.:

The Court has for considerati Report and Recommendation of the United

States Magistrate filed June 20, 1990 i which the Magistrate recommended that the

Defendant’s Motion to Dismiss be | and the action dismissed.

No exceptions or objections have filed and the time for filing such exceptions

or objections has expired.

After careful consideration of the téeord and the issues, the Court has concluded that

the Report and Recommendation of the §inited States Magistrate should be and hereby is

i

adopted and affirmed.

It is, therefore, Ordered that Motion to Dismiss is granted and the action

dismissed.

*
Dated this 42 day of

H. DALE COOK, CHIEF JUDGE
UNITED STATES DISTRICT COURT
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IN THE UNITED sfhwas DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

i
THRIFTY RENT-A-CAR SYSTEM, IHC.,
a corporation,

Plaintiff,

vs. Case No., B9-C-376-E

SHELDON BLOCH and
GERALDINE BLOCH,

R T

Defendants.

ORDER gg_DISMISSAL

Pursuant to the Order entered by this Court on July
6, 1990, granting Plaintiff Thrifty Rent-A-Car System,
Inc.'s ("Thrifty") Applicatfmn for Order of Dismissal filed
herein on December 18, 1?39, Thrifty's cause of action
against Geraldine Bloch insofar and only insofar as it
relates to amounts owed by Geraldine Bloch under the Lease

Agreement (as defined in th ‘Complaint) is dismissed without

prejudice.

ENTERED this 44? 'ﬁay of j&%fg; 1990.

g 0. ELISON

s/ JAME

9ISTRICT JUDGE



AGREE O AS TO F

W/

Dana |L.. Rasure, OBA #07421

Rand F. Charney, OBA #132

BAKER, HOSTER, McSPADDEN,
CLARK, RASURE & SLICKER

800 Kennedy Building

Tulsa, Oklahoma 74103

(918) 592-5555

John M. Hickey, OBA #11100
THRIFTY RENT-A-CAR SYSTEM, Iﬂ?.
5330 East 31st Street, Suite 900
Tulsa, Oklahoma 74153 L
(918) 665-9319

Attorneys for Plaintiff :
Thrifty Rent-A-Car System, Inc.

B
“Stephen E. Schneider
Cornish & Schneider, Inc.
Kennedy Building, Suite 917
Tulsa, Oklahoma 74103

Sheldon E. Rabb

Rabb and Davis Co., L.P.A.
450 Standard Building
Cleveland, Ohio 44113

Attorneys for Defendants .
Sheldon Bloch and Geraldine E

1669-04-E1
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IN THE UNITE

ATES DISTRICT COURT . .. - -
FOR THE NORT -

DISTRICT OF OKLAHOMA ' "

SUZAN ROHRBAUGH, BARBARA ANN
CLAY, and DEBRA MAE AMBLER,
Individually and as the Per
Representative of the Estat
Dorothy Mae' Palmer,

Plaint
vs.

OWENS-CORNING FIBERGLAS, INC
and CELOTEX CORPORATION,

vuvvvvvyvyvku
=
o]
w
52
i . .
0 . o
o i PRt
' P - H
w

Defend

In keeping with the ve#flict of the jury herein, rendered on

July 18, 1990, Judgment is by entered in favor of the following

named Plaintiffs in the am B provided:
Suzan Rohrbaugh, Barb
Debra Mae Ambler, as
of the Estate of Doro
Deceased

Clay and

entatives

ae Palmer,

$225,000.00

suzan Rohrbaugh, Indi $ 75,000.00
Barbara Ann Clay, Ind“:, $ 75,000.00
Debra Mae Ambler, Ind ly $ 75,000.00

and against the Defendant ens-Corning Fiberglas, Inc., and

Celotex Corporation, Jjoi and severally, plus pre-judgment

interest thereon from Febru ‘1, 1988 until the date hereon at the

rate of 12.35% per annum gt-judgment interest from the date
hereon at the rate of & _q:per annum. The judgment-debtor

Defendants, Owens-Corning _rqlas, Inc. and Celotex Corporatiocn,

are hereby granted a cred . be deducted from the amount of the



above said judgment in the Ly gum of $256,469.00

having previously been paid ‘Plaintiffs by parties other than the

two Defendants herein on th#& alleged claims for wrongful death
damages. Said credit sum o be deducted pro rata from the
aforesaid judgments entered - favor of the Plaintiffs. Further,

costs are hereby assessed i aﬁor of the Plaintiffs and against

the two named Defendants, if ;-muly applied for pursuant to Local
Rule 6E and the parties har@in are to pay their own respective
attorneys' fees.

DATED this 19th day of y, 1990.

d/ e MZ’\

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE




IN THE UNITED s'nmms DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

INTERSTATE COMMERCE COMMISSION, )
)
Plaintiff, =) CIVIL ACTION NO. 80-C-212-C
)
V. )
) DEFAULT JUDGMENT
RANDALL HILKER, individually, ) AND T L EI
and d/b/a ) PERMANENT INJUNCTION
REJ TRANSPOR
SPORT, ; JuL 18 1990
Defendant.
) Sitver, Cle
5. DISTRICT COU

This cause came to be heard on plaintiff's Motion for Default
Judgment, against defendant,fﬁhndall Hilker, individually, and
doing business as REJ Transporﬁ% pursuant to Rule 55 (b)(2) of the
Federal Rules of Civil Proced@fi;

The court has consideraﬁjﬁthe motion and the argument of
counsel for plaintiff. Accor&iﬁ@ly, the plaintiff is entitled to
a default judgment against defﬁﬁﬂant Randall Hilker, individually,
and doing business as REJ Tran&ﬁbft, granting the relief sought in
plaintiff's complaint. Thérﬁfoxe, the Court having made and
entered its Findings of Fact aﬁﬁ Conclusions of Law:

IT IS ORDERED:

1. The plaintiff's motism for a default judgment against

defendant Randall Hilker, indi¥idually, and doing business as REJ

Transport, is granted;

‘ #
Ce e . M'.l,
e iy,




2. _Defendant, Randall Hiiker, individually, and d/b/a REJ
Transport, and his officers, qﬁnnts, employees, and representa-—
tives, and all persons in activa concert or participaiion with him,
be permanently enjoined from, in any manner or by any device:

(a) Operating as a proker for the transportation

of property by motor vahicle, in interstate or
foreign commerce, for compensation, unless
there is in effect a license issued by the
Interstate Commerce Commission, authorizing
such operations, andj

(b) Operating as a broker for the transportation

of property by motor vehicle, in interstate or
foreign commerce, féf' compensation, wunless
there is in effect fgnd on file with the
Interstate Commerce C;mmission, in the manner
and amounts prescrib#&, an acceptable policy
of insurance, suretyﬁﬁbnd, or other security
to ensure the fin&ﬁﬁial responsibility of
defendant, and;

(¢c) Failing to use only théitransportation of motor

carriers which holda;.certificate or permit

issued by the Interstate Commerce Commission,



to transport property in interstate or foreign
commerce, for compaﬁgition, and;
(d) Failing to remit promptly the freight charges,
which defendant coll&éts on shipments subject
to the jurisdiction éﬁ_the Interstate Commerce
Commission, to the motor carrier that trans-
ported the shipmentsiiand:
(e) charging or receivfﬁé less than the motor
carrier's tariff rate, on shipments subject to
the jurisdiction of'éﬁa Commission, for which
defendant arranges tlizmi..transportation and bills
the shipper, and; :
(f) participating with motor contract carriers in
violations of 49 C.F.R. §1053.1, by arranging
for the transportatiﬁn of property by motor
contract carrier, without a written bilateral
contract in effect beétween the defendant and
the motor contract carrier.
IT IS FURTHER ORDERED:
3. That defendant shall; within 30 days of the date of the
entry of this Order, make aﬂ*accountimg to the Court, of all
freight charges collected byjﬁgfendant but not remitted to the

motor carrier that transportedfthe shipment.



4. Defendant shall sendﬁi*aopy of the accounting required

by paragraph 3 above, to plainﬁiff's counsel.

5. pefendant shall, witqzn 60 days of the daté of the entry

of this Order, make restitutiéngto all motor carriers identified

in the accounting required by

’j'r‘v"-

Dated this / 5 day of ff &7 , 1990.

4

S ISigned) H. Bale Cook
~“ H. DALE COOK
. UNITED STATES DISTRICT JUDGE

Presented by:

YVONNE ANAGNOST

Attorney for Plaintiff
Interstate Commerce Commission
219 South Dearborn Street '
Room 1304

Chicago, Illinois 60604

Phone No.: (312) 886-6403
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‘88 DISTRICT COURT

IN THE UNKITED B8
FOR THE NORTHERN

e

INTERSTATE COMMERCE COMMISSION,.

Plaintiff, - CIVIL ACTION NO. 90-C-212-C

v.
FINDINGS OF FACT

RANDALL HILKER, individually, AND

and d/b/a
REJ TRANSPORT,

Defendant.

STRICT OF OKLAHOMA T

concustons oF tawfF [ L E D
JUL 18 1990

Jack C. Silver, Clerk
J.S, DISTRICT COURT.

This cause came to be hearﬁ_nn plaintiff's motion for default
judgment against the defendant, Randall Hilker, individually and

d/b/a REJ Transport. The deféﬁﬂant did not appear at the hearing

nor did he oppose the motion i any other manner.

Having considered plaintif¥'s motion for default -judgment and

the record in this action, Court now makes the following

Findings of Fact and conclusi

1. This action arises, %hd the jurisdiction of this Court
is invoked, under the provi# éﬁa of 28 U.S.C. §1345, 49 U.S.C.
§11702, and under the general'fhws'and rules relative to suits in
equity existing under the Cdﬁﬁtitution and laws of the United

States.

2. Defendant was servédl by specially appointed process

server Marvin E. Evilsizor wi the summons and complaint in this

action on June 13, 1990, but h#&s not filed an appearance, answer,

or other defense.



3. At all times mentioned,hmrein, Defendant, Randall Hilker,
individually, and d/b/a REJ Transport, has operated as a broker for
the transportation of property in interstate or foreign commerce
by motor carrier for compensatien, with his principal place of
business in Catoosa, Oklahoma, within the jurisdiction of this
Court.

4. Since January 1, 1989, Defendant Randall Hilker,
individually and d/b/a REJ Transport, has operated as a broker for
the transportation of property by motor carrier in interstate or
foreign commerce, for compensatien, without holding an appropriate
license issued by the Interstate Commerce Commission.

5. Since January 1, 1989, Defendant Randall Hilker,
individually and d/b/a REJ Transport, has operated as a broker for
transportation subject to the Jurisdiction of the Interstate
Commerce Commission without havifig a surety bond in effect and on
file with the Interstate Commerce Commission.

6. Since January 1, 1989;,defendant has used the transpor-
tation of motor carriers which do not hold the appropriate
certificate or permit from thsfé%mmission, to transport property
in interstate or foreign commarﬂﬁ, for compensation.

7. Since January 1, 1989, defendant has failed to remit
promptly to motor carriers the ffﬁiqht charges which it collectead
on shipments transported by thoﬂﬁﬁmotor carriers.

8. Since January 1, 1989,;&ﬁfendant has charged and received
less than the motor carrier's ﬁﬂ&iff rate on shipments for which

defendant arranged the transporﬁﬂtion and billed the shipper.

2



9. Since January 1, 198§; defendant has participated with
motor contract carriers in viéiations of 49 C.P.R. §1053.1, by
arranging for the transportatféh of property by motor contract
carrier, without a written contf%#t in effect between the defendant
and the motor contract carrier{i_

10. Unless restrained by;%his Court, defendant intends and
will continue to: (1) operateiaé a broker for the transportation
of property by motor carrier iné%nterstate or foreign commerce, for
compensation, without having a iicense from the Interstate Commerce
Commission, and without haviﬁa and filing with the Interstate
Commerce Commission the required surety bond; (2) wuse the
transportation of motor carriers which do not hold operating
authority; (3) fail to remit freight charges to motor carriers;
(4) fail to charge motor carrier's tariff rates; and, (5) use the
transportation services of mmﬁur contract carriers without a
written bilateral contract in{@ffect between defendant and the
carriers.

Any finding of fact that_mﬁy be deemed a conclusion of law is

incorporated into the Conclu#y,-s of Law section below, and any
conclusion of law which méy  pn deemed a finding of fact is
incorporated into the Findinga'ﬁf Fact section above.
W
1. This Court has jurisdiction of the parties and the
subject matter of this actioﬁi@y virtue of 28 U.S.C. §1345, 49
U.S.C. §11702(a) (4), and under&@?u general laws and rules relative

to suits in equity existing unéi% the Constitution and laws of the

.3



United States.

2. . Defendant's broker ' éperations are subject to the

Interstate Commerce Act, 49 .C. §10101 et seg., and to the

regulations promulgated there dar by the Interstate Commerce

Commission.

3. The actions of the endant, described in paragraph 4
of the Findings herein, constitute violations of 49 U.S5.C. §10921,
and are subject to be enjoine& by this Court under the express
provisions of 49 U.S.C. §11702(§5(4).

4. The actions of the | endant, described in paragraph 5

of the Findings herein, constituyte violations of 49 U.S.C. §10927
and 49 C.F.R. §1043.4, and are subject to be enjoined by this Court

“49 U.S.C. §11702(a) (4).

under the express provisions of’

5. The actions of the endant, described in paragraph 6
of the Findings herein, constitute violations of 49 U.S.C. §10924
(c) (1), and are subject to b&zmnjoined by this Court under the
express provisions of 49 U.S.c.f§1l702 (a) (4) .

6. The actions of the &ﬁﬁandant, described in paragraph 7

of the Findings herein, canatitute violations of 49 C.F.R.

§1045.10, are subject to be joined by this Court under the

express provisions of 4% U.S.C. §11702 (a) (4) .

7. The actions of the &ﬁf@ndant, described in paragraph 8
of the Findings herein, constitiite vioclations of 49 U.S.C. §10761

'subject to be enjoined by this

and 49 C.F.R. §1045.10, and
Court under the express provisibns of 49 U.S.C. §11702 (a) (4) .

8. The actions of the rendant, described in paragraph 9



of the Findings herein, constitﬁﬁP violations of 49 C.F.R. §1053.1,
and are subject to be enjoina&?ﬁy this Court under the express
provisions of 49 U.S.C. §11702'(&)(4).

9. This Court may properif_grant a default judgment in this
action pursuant to Rule 55 (b){é) of the Federal Rules of Civil
Procedure. :

10. Plaintiff has demoﬁﬁﬁrated by the pleadings that

plaintiff is entitled to a default judgment and a permanent

injunction, and an accounting dﬂ@-resﬁjiztzj:;
Dated this _ /& day of 7 , 1990.

/

1Signed) H. Dale Cook

" H. DALE COOK
" UNITED STATES DISTRICT JUDGE

Presented by:

YVONNE ANAGNOST

Attorney for Plaintiff N
Interstate Commerce Commission -~
219 South Dearborn Street

Room 1304

Chicago, Illinois 60604
Telephone: (312) 886-6403
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ST. PAUL FIRE & MARINE )
INSURANCE COMPANY, )
)

Plaintiff, )

)

Vs. 'f:)
)

DEAN FULLINGIM, )
)

Defendant. )

The_Court has before
plaintiff duly made for judgment
herein is in default and that
has previously searched the rec

It further appears upon plaintiff

that default has been entered ags
defendant is not an infant or im
service of the United States.
and being fully advised, finds
IT IS THEREFORE ORDE
granted the declaratory relief
1. That plaintiff
insurance to indemnify the de
appeal of the Internal Revenue
2. That plaintiff

insurance to defend an appeal §£:

§ DISTRICT COURT FOR THE

default.

FILED
UL 18 1990

Jack C. Silver, Clerk
U.S. DISTRICT COURT

NO. 90-C~501 B P////

the application and affidavit of the

It appears that the defendant

Jerk of the United States District Court

_hﬂ entered the default of the defendant.
affidavit that declaratory relief is sought,
t defendant for failure to appear, and that

yetent person and is not in the military

i

urt, having heard the argument of counsel
judgment should be entered for the plaintiff.
ADJUDGED AND DECREED that plaintiff be

in the Complaint, namely:

ot obligated under its contract of

t, Dean Fullingim, in the underlying

ce's proposed tax liability assessment,

not obligated under its contract of

‘the proposed tax liability assessment by




+~for-all-of whith Tet execution—

3.
‘iasuef*—\ﬂfébqg

JUDGMENT RENDERED THIS /

UNITED STATES DISTRICT JUDGE

APPROVED:

“Outh £ ML

Larry D. Ottaway/Timothy M. Meltani

FOLIART, HUFF, OTTAWAY & CALDWELL
20th Floor wE
First National Center

Oklahoma City, Oklahoma 73102
Telephone: (405) 232-4633

ATTORNEYS FOR PLAINTIFF
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IN THE UNITED STATES DISTRICT COURT FOR Tnﬁ e L
NORTHERN DISTRICT OF OKLAHOMA JUL 17 199p
TRANSMISSION STRUCTURES JACK € SILVER, OLERK

LIMITED, an Oklahoma US.DISTRICT Cougy

corporation,
Plaintiff,

VS, Case No. 90-C=403-C
MTD, INC., a New Mexico
corporation, and WOODROW
MICHAEIL WARREN,

Defendants.

Notiee of
DISMISSAL WITH PREJUDICE

COMES NOW Transmission BStructures, Ltd. and, pursuant to
Fed. R. Civ. P. 4l(a)(1)(i),'dismi=ses the captioned action with

prejudice to re-filing the same.

CORNISH & SCHNEIDER, INC.

By

Fredle. Cornish, OBA #1924

Stephen E. Schneider, OBA #7970
- 917 Kennedy Building

321 South Boston Avenue

Tulsa, Oklahoma 74103

(918) 583-2284

ATTORNEYS FOR PLAINTIFF



I, the undersigned, certify that on the /Zday of July,
1990, I mailed by First Class U,8. Mail a true and correct copy of

the above and foregoing docum#ént to the following attorney with
proper postage prepald thereont

Mr. Allen McMurrey
KWMW

Post Office Box 449 -
Ruidoso Downs, NM 88345
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IN THE UNITED STA DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA 77 0T
CARL WAYNE SISCO, . L -—-"
Plaintiff, Joocle T Titeer, C%
v. 89-C-705-B /U‘, L0300 COURT
v

OKLA. DEPT. OF CORRECTIONS and
DICK CONNERS CORRECT. CENTER,

Defendants.

Now before the court are plaintifffg civil rights complaint pursuant to 42 U.S.C. §

1983 (Docket #2)' and defendants’ Midtion to Dismiss (#6). Defendants state that

plaintiff died in Norman, Oklahoma ofi #pril 23, 1990 and attach a copy of his death

certificate to their Brief in Support of Miéiflion to Dismiss as Exhibit "A". Defendants ask the

court to dismiss this action because a rights claim does not survive the claimant’s

death.

State law is used to determine whither a plaintiff's claim survives under 42 U.S.C.

§ 1983 if he dies. Robertson v. Wegmgiiis, 436 U.S. 584, 589-90 (1978). Th& Dklahoma
wrongful death statute does not providefr the survival of an action to recover for a civil
rights violation.

The Oklahoma statute gove wrvival and abatement of actions is 12 O.S. §
1051, which provides as follows: " ition to the causes of action which survive at

common law, causes of action for mesgigprofits, or for an injury to the person, or to real

"Docket numbers" refer to numerical designations

included for purposes of record keeping only. "Dockef
conjunction with the docket sheet prepared and maintain

#d sequentially to cach pleading, motion, order, or other filing and are
bm" have no independent legal significance and are to be used in
the United States Court Clerk, Northern District of Oklahoma.

b o i




or personal estate, or for any deceit or{ wd, shall also survive; and the action may be

brought, notwithstanding the death of “person entitled or liable to the same." This

statute does not provide for the survivalgf a cause of action to recover for violation of a

decedent’s civil rights while he was ali Sgg_ Black v. Cook, 444 F.Supp. 61 (W.D.Okla.
1977).

Therefore plaintiff's civil rights ¢6 plaint pursuant to 42 U.S.C. § 1983 should be

and is dismissed.

Dated this f ? day of , 1990,

0
THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT FOR THE

f1LED
JuL 17 1989 /Qﬁ

ROBERT JOSEPH ZANI )
i 3 ok S TRy
" ; 90-C-0570-B / |
STANLEY GLANZ, et al ;
Defendant. g

Plaintiff's Motion to Proceed in fofifia pauperis was granted and the Complaint was

filed. The action is brought pursuant t"_' 42 U.S.C. § 1983.

It is now to be tested under the stdadard set forth in 28 U.S.C. § 1915(d). Ifitis

found to be obviously without merit, :I."s subject to summary dismissal. Henriksen v.
Bentley, 644 F.2d 852, 853 (10th Cir. lﬁm) The test to be applied is whether or not the

movant can make a rational argument off the law or the facts to support the claim. Van

Sickle v. Holloway, 791 F.2d 1431, 143
claims, the Court finds that the instant ption should be dismissed as obviously without

merit for the following reasons.

Plaintiff is a prisoner convicted_{ murder in Texas and incarcerated within the

Texas Department of Corrections. He gs this action against the Tulsa County Sheriff

(Stanley Glanz), and three Texas staté #ifficials. In support of his action, he presents a

vague, rambling tale of prisoner litiga‘tl: and alleged retaliation.

% .
! y )
L e e e e e




As to defendant Glanz, Plaintiff al ges Glanz,

"revived a wrongful 1986 detamew:
in 1990, a copy of a judgment, bu
those documents to [co-defenda
would have some "extra amm
against plaintiff; 2) to show pl
can work, unhindered; 3) to sm
5) to show plaintiff how co-co
court records, faisely, for their

nd obtained from the Tulsa Co. Clerk,
t a final judgment, of course) and sent
oods, so that: 1) the TBPP and the TDC
assuming they had to go to court
w interstate retaliatory conspiracies
ntiff; 4) to perpetrate a fraud; [and]
rs and their minions can use/abuse

These five claims do not state violations f federal rights. At best, the allegations may

support state tort claims against Glanﬁ fowever, a state tort claim will not support
federal jurisdiction under 42 U.S.C. § 3.! Therefore, the claims against defendant
Glanz are totally without merit and will dismissed.

As to the remaining Texas state & :ﬂa'nts, the proper venue would be in a federal
district in Texas, rather than Oklahoma.
Nevertheless, in view of the lack of ‘of plaintiff's claims against these remaining
defendants, justice is better served by sing the case now, rather than transferring the
case to another court where a secoril review of the complaint would have to be
undertaken.

-

Defendant S. O. Woods, Jr. is the ghairman of the state classification committee for

Plaintiff. Defendant Troy Fox is a Parole

the Texas Department of Corrections,
Commissioner of the Texas Board of and Parole, claims Plaintiff. Defendant Carl

White, according to Plaintiff, is an ass den at the "Michael Unit". Each is alleged

! It is noted that
under the Interstate Agreeme

under §1983 (Cuyler v. Adamg
not the type of claim presenﬁ

al of a prisoner's rights given
on Detainers, could be actlonable
9 U.S. 433 (1981), however, that is
‘here.

sk
e i aadi




to have acted under color of state law. |

According to the Complaint, the digfendants, "conspired against plaintiff, all acts

related herein (and similar type acts)wepgidone in pursuance of that conspiracy, the ends

of which have not yet been attained, but Were described in other federal court documents

prior to defendants’ misdeeds." Plaintiff #ien goes on to describe, in equally vague terms,
his fight against the conspirators. He degditbes the conspiratorial retaliation as beginning
with his appeal of his federal habeas corfius case. After his appeal, he tells of transfers,

lockdowns, seizures of legal documents, “H&nd other retaliatory measures taken on a daily

basis." He does not identify the individitals who have so acted.

He also describes an incident on ' 9, 1990, when he was questioned outside the
offices of defendant Fox. The Complaint alleges that Fox "repeatedly attempted to

interrogate plaintiff about his ’guilt’ in tli&-f_case and implying that if plaintiff would simply

lie and make a false confession, and diéff litigation that TBPP might be able to *help.™

In sum his allegations against thwremalmng Texas defendants are nothing more
than vague, conclusory finger-pointing;: i g the requisite specificity of actuat wrongful
deeds demonstrating defendants’ involv pent, and omitting a statement of specific rights
these defendants abridged. l

In a similar case, Reed v. Du 893 F.2d 285 (10th Cir. 1990), the Tenth
Circuit held that dismissal under §1 915 % Is the proper procedure where, "allegations, by
which [plaintiffs] attempt to substantid§$ a general discriminatory conspiracy claim, are

unfocused, conclusory, and hopelesslyiii fent on the fundamental elements of agreement




and concerted action." This court agr

Therefore, it is hereby ordered, ‘thiat i’laintiﬁ’s action against all defendants, is

hereby, DISMISSED.
SO ORDERED THIS _/ Z day o

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE

e e e g o man e R L



IN THE UNITED &
FOR THE NORTHER

DAVID LORAN UNDERWOOD, and B \ LEE

GORDON, Personal Representat

Estate of Phyllis Rose Under

deceased, et al.,
Plaintiffs,

vs-

BILLY JAKE MYERS d/b/a RHIN

AGRI-SHIPPERS d/b/a MYERS GRA]
FERTILIZER,

Defendants,
and
MILDRED REYNOLDS,
Plaintiff,
vs.
BILLY JAKE MYERS, d/b/a RHI 3y
AGRI-SHIPPERS, d/b/a MYERS GHEZN AND
FERTILIZER, et al.,
Defendants,
and
CHARLES OVERGARD, Personal
Representative of the Estate
Elizabeth Ann Overgard, dece
Plaintiffs,
vs.
BILLY JAKE MYERS d/b/a RHI
AGRI~-SHIPPERS d/b/a MYERS
FERTILIZER, et al.,

Defendants,

and

: of the

#; et al.

)
)
}
)
)
)
)
)
)
)
)

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
}
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

FILED

¥ES DISTRICT COURT e
s BISTRICT OF OKLAHOMA )QﬁJUL 171333

Jack C. Silver, Clerk
U.S. DIiSTRICT COURY

J

Case No, 87-C-644-B
(Consolidated) and
Nos. 87-C-645-B
87-C-819-B
87-C-863-B
87-C~-923-B
cBl=o—54-4P
89-C~-328-~C

s5-C-54-6V"




MYRTLE V. MORGAN,
Plaintiff,

VS.

BILLY JAKE MYERS d/b/a RHINE]

AGRI-SHIPPERS d/b/a MYERS G

FERTILIZER, et al.,
Defendants,

and

HARRY CHEATWOOD, Personal

Representative of the Estate

Pauline Thomas, Deceased, '
Plaintiff,

vVsS.

PROTECTIVE CASUALTY INSURANC MPANY ,
et al., ;

Defendants,
and
VERA L. TRESLER,
Plaintiff,
vs.
BILLY JAKE MYERS d/b/a RHIN
AGRI-SHIPPERS d/b/a MYERS G
FERTILIZER, et al.,
Defendants,

and

PROTECTIVE CASUALTY INSURA
COMPANY, a Missouri Corpor

Plaintiff,

VS.

Case No. 87-C-644-B
(Consolidated)



UNDERWRITERS REINSURANCE CO
a New York Insurance Exchangé
underwriting member; IMPERIA!
AND INDEMNITY COMPANY; CORO
COMPANY; NEW YORK INSURANCE
UNDERWRITING MEMBERS IAT SYNI
MEMBER #S069A; SPEAR LEEDS
KELLOGG RE #5073A, a New Yor
Exchange underwriting member _
J & H WILLIS FABER SYNDICATE 80714,
a New York Insurance Exchang
underwriting member; ILLINOIL

EXCHANGE SYNDICATE RESURE, I #018;
TERRANOVA INSURANCE CO., LTD_
ASSTICURAZIONA GENERAL S.P.A.,
BRANCH;

Case No. 87-C-644-B
(Consolidated)

Defendants.
Vs,

CITIZENS NATIONAL ASSURANCE
FABIAN CHAVEZ, Superintendern
Insurance for the State of N exico,
as Receiver for Citizens Nat
Assurance Company; R. A. M
Deputy Receiver of Citizen
Assurance Company; and STE
DURISH, as Ancillary Receive
Citizens National Assurance: ; :

)
}
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
}
)
)
}
)
)
)
)
)
)
Additional Indlspensabl }
Party Defendants. )

ORDER OF DISMISSAL 5. PREJUDICE AND INJUNCTION

The Court being: ormed and fully advised in the

premises that Protective Ca ty Insurance Company f{hereinafter
"Defendant Protective") g deposited $120,000 into the

Registry of this Court t to this Court's Order dated

u_JLL{kf / (7 , 1989, FI \P: (i) said Defendant Protective
0

should be and it is h dismissed from this Casge No.

g7-C-644-B, and all dated Cases No. 87-C-645-B,

g87-Cc-819-B, 87-C-863-B, 87 23-B, 87-C-544-E, and 89-C-328-C



or any person claiming thro any party to this case or any

consolidated case, instituti®@ or prosecuting any claim, demand

or cause of action against sg Defendant Protective which arises

directly or indirectly out o he June 22, 1987, accident, which
gave rise to this action, an Defendant Protective having issued
that certain Form E - Certificate of Insurance, on August 12,

1986, on behalf of Bil Jake Myers, d/b/a Rhineland

Agri-Shippers, and (ii) that CNAC Domiciliary Receiver,

Superintendent of Insurance ¥ the State of New Mexico, Fabian

Chavez, Texas CNAC Ancillarf Receiver, Stephen S. Durish, Billy

Jake Myers, d/b/a Rhineland Agri-Shippers, d/b/a Myers Grain and

Fertilizer and RAS, Inc., 4 Loran Underwood and Brenda Lee
Gordon, personal representatiVves of the Estate of Phyllis Rose
Underwood, deceased, David ivan Underwood, individually and
Brenda Lee Gordon, indivi ﬁiiy, Mildred Reynolds, Charles
Overgard, personal representabive of the Estate of Elizabeth Ann
Overgard, deceased, and Chag ;Overgard, individually, Myrtle V.
Morgan, Harry Cheatwood, per Wﬁﬁi representative of the Estate of

Pauline Thomas, deceased, d Vera L. Tresler, and anyone

claiming through them, shall be, and are, hereby enjoined from
pursuing any claim against Dgfendant Protective or ingstituting or
prosecuting any claim, demﬁ “or cause of action in any state
court, any federal court, or &ny administrative tribunal against

Defendant Protective, which #irigses directly or indirectly out of

the June 22, 1987, accident

hich gave rise to this action, and
Defendant Protective having issued that certain Form E -

Certificate of Insurance dated August 12, 1986.




IT IS SO ORDERED this

day of _. (Lg\&{' , 1989.

e

_ ¥homas R. Brett
UNITED STATES DISTRICT JUDGE

128/0725
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| FILED
MRTES DISTRICT COURT e e
DISTRICT OF OKLAHOMA /QﬁJUL LR RR

Jack C. Silver, Clerk
U.S. DIETRICT COURY

IN THE UNITED
FOR THE NORTHE

DAVID LORAN UNDERWOOD, and B
GORDON, Personal Representat
Estate of Phyllis Rose Under
deceased, et al.,

Plaintiffs,
Case No, 87-C-644-B

(Consolidated) and
Nos. 87-C-645-B

vS.

)
)
)
)
)
) J
)
)

BILLY JAKE MYERS d&/b/a RHINE -
| AND

AGRI-SHIPPERS d/b/a MYERS G 87-C-819-B
FERTILIZER, 87-C~863-B
87-C-923-B¢

Defendants, 87-C-544-E
89-C-328-C

and
MILDRED REYNOLDS,
Plaintiff,

vs.

BILLY JAKE MYERS, d/b/a RHINE
AGRI-SHIPPERS, d/b/a MYERS
FERTILIZER, et al.,

Defendants,
and
CHARLES OVERGARD, Personal

Representative of the Estate pf
Elizabeth Ann Overgard, dec ed, et al.

Plaintiffs,
vVsS.
BILLY JAKE MYERS d/b/a RHINE
AGRI-SHIPPERS d/b/a MYERS GH
FERTILIZER, et al., -

Defendants,

and

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
}
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)




MYRTLE V. MORGAN,

Plaintiff,

VS.

BILLY JAKE MYERS d/b/a RHINE
AGRI~SHIPPERS d/b/a MYERS GR AND
FERTILIZER, et al., :

Defendants,
and
HARRY CHEATWOOD, Personal
Representative of the Estate
Pauline Thomas, Deceased, '
Plaintiff,

vs.

PROTECTIVE CASUALTY INSURANC
et al.,

IMPANY ,

Defendants,
and
VERA L. TRESLER,
Plaintiff,
Vs,
BILLY JAKE MYERS d/b/a RHIN.
AGRI-SHIPPERS d/b/a MYERS G
FERTILIZER, et al.,
Defendants,

and

PROTECTIVE CASUALTY INSURAN
COMPANY, a Missouri Corpor

Plaintiff,

VS.

-—'h—dy-«uvu-_p-—wvuwuuw-—pyvvvuwvuw—owv-—twwn—a-—c-—vkuv-—di—-yu-_'-._-_rhu--_"-a-_'v

Case No. 87-C-644-B
(Consolidated)



UNDERWRITERS REINSURANCE COM
a New York Insurance Exchange
underwriting member; IMPERI
AND INDEMNITY COMPANY; CORO
COMPANY; NEW YORK INSURANCE
UNDERWRITING MEMBERS IAT SYN
MEMBER #S5069A; SPEAR LEEDS
KELLOGG RE #S073A, a New Yor
Exchange underwriting membex :
J & H WILLIS FABER SYNDICATE 8071a,
a New York Insurance Exchan
underwriting member; ILLINO
EXCHANGE SYNDICATE RESURE, I
TERRANOVA INSURANCE CO., LTD
ASSICURAZIONA GENERAL S.P.A.
BRANCH; '

Case No. 87-C-644-~-B
{Consolidated)

Defendants.
vs.

CITIZENS NATIONAL ASSURANCE
FARIAN CHAVEZ, Superintenden .
Insurance for the State of N exico,
as Receiver for Citizens Nat :

Assurance Company; R. A. MI
Deputy Receiver of Citizens:
Assurance Company; and STEPH
DURISH, as Ancillary Recei
Citizens National Assurance .

Additional Indispensablk
Party Defendants.

- "
wvvvwv-—vvu-—-—vus—-—vv-.—-—vw-.-—r-_a-—fvn—v-—-—v-—-wu—vvv-—'\—'

ORDER OF DISMISSAL W

PREJUDICE AND INJUNCTION
The Court being med and fully advised in the
premises that Protective C 'y Insurance Company (hereinafter
"Defendant Protective") g deposited $120,000 into the
Registry of this Court

Q:Ila(ﬁ/ ! [7 , 1989, FI

should be and it is M

nt to this Court's Order dated

: (i) said Defendant Protective

dismissed from this Case No.

87-C-644-B, and all dated Cases No. 87-C~645-B,

87-C-819-B, 87-C-863-B, 87~£&923-B, 87-C-544-E, and 89-C-328-C




with prejudice to any party € this case or any consolidated case

or any person claiming thré@igh any party to this case or any

consolidated case, institutiff or prosecuting any claim, demand
or cause of action against sa&f#l Defendant Protective which arises

he June 22, 1987, accident, which

directly or indirectly out o
gave rise to this action, aﬁ DPefendant Protective having issued
that certain Form E - Certificate of Insurance, on August 12,
1986, on behalf of Bil - Jake Myers, d/b/a Rhineland
Agri-Shippers, and (ii) t CNAC Domiciliary Receiver,
Superintendent of Insurance r the State of New Mexico, Fabian
Chavez, Texas CNAC Ancillary ‘Receiver, Stephen S, Durish, Billy
Jake Myers, d/b/a Rhineland &ﬂfinhippers, d/b/a Myers Grain and
Fertilizer and RAS, Inc., ﬁ d4 Loran Underwood and Brenda Lee
Gordon, personal representati¥es of the Estate of Phyllis Rose
Underwood, deceased, David sran Underwood, individually and
Brenda Lee Gordon, individially, Mildred Reynolds, Charles
Overgard, personal represent@ifive of the Estate of Elizabeth Ann
Overgard, deceased, and Charlgs Overgard, individually, Myrtle V.
Morgan, Harry Cheatwood, per| . representative of the Estate of
Pauline Thomas, deceased, d Vera L. Tresler, and anyone
claiming through them, shal B@, and are, hereby enjoined from
pursuing any claim against Defflendant Protective or instituting or
prosecuting any claim, dem ' or cause of action in any state
court, any federal court, © y administrative tribunal against
Defendant Protective, which  ipes directly or indirectly out of

the June 22, 1987, accident, Mhich gave rise to this action, and

Defendant Protective having issued that certain Form E -

Certificate of Insurance dat“&'hugust 12, 1986.




IT IS SO ORDERED this

fﬁhomas R. Brett
UNITED STATES DISTRICT JUDGE

128/0725




IN THE UNITED B#ATES DISTRICT COURT ,{ﬁJi y
FOR THE NORTHE ISTRICT OF OKLAHOMA UL 1

Jack C, Silver, Cler'
DAVID LORAN UNDERWOCD, and B U.S. DIETRICT COURY
GORDON, Personal Representat
Estate of Phyllis Rose Under

deceased, et al.,
Plaintiffs,
Case No. 87-C-644-B

{(Consolidated) an
Nos. 87—C—645—Bb/ﬂ/

vVS.

)
}
)
)
)
) J
)
)
BILLY JAKE MYERS d/b/a RHINE }
' )

AGRI-SHIPPERS d/b/a MYERS G AND 87-C-819-B
FERTILIZER, 87-C-863-B
87-C-~923-B

Defendants, 87-C-544-E
89~C~328~C

and

MILDRED REYNOLDS,
Plaintiff,

vs.

BILLY JAKE MYERS, d/b/a RHI}

AGRI-SHIPPERS, d/b/a MYERS
FERTILIZER, et al.,

AND

Defendants,
and

CHARLES OVERGARD, Personal
Representative of the Estati
Elizabeth Ann Overgard, dect d, et al.

Plaintiffs,
vs.

BILLY JAKE MYERS d/b/a RHIN
AGRI-SHIPPERS d/b/a MYERS G
FERTILIZER, et al.,

AND

Defendants,

and




MYRTLE V. MORGAN,
Plaintiff,

vs.

BILLY JAKE MYERS d/b/a RHINE:

AGRI-SHIPPERS d/b/a MYERS GR

FERTILIZER, et al.,
pefendants,

and

HARRY CHEATWOOD, Personal

Representative of the Estate

Pauline Thomas, Deceased,
Plaintiff,

vS.

PROTECTIVE CASUALTY INSURANC
et al.,

Defendants,
and
VERA L. TRESLER,
Plaintiff,
Vs,
BILLY JAKE MYERS d/b/a RHINE
AGRI-SHIPPERS d/b/a MYERS GF
FERTILIZER, et al.,
Defendants,

and

PROTECTIVE CASUALTY INSURAN(
COMPANY, a Missouri Corpor

Plaintiff,

VS.

'OMPANY ,

Case No. 87-C-644-B
(Consolidated)



UNDERWRITERS REINSURANCE COMPANY,
a New York Insurance Exchang
underwriting member; IMPERIAL
AND INDEMNITY COMPANY; CORON
COMPANY; NEW YORK INSURANCE .
UNDERWRITING MEMBERS IAT SYN
MEMBER #S069A; SPEAR LEEDS AN
KELLOGG RE #S073A, a New Yor
Exchange underwriting member
J & H WILLIS FABER SYNDICATE
a New York Insurance Exchang
underwriting member; ILLINOI
EXCHANGE SYNDICATE RESURE, I
TERRANOVA INSURANCE CO., LTD
ASSICURAZIONA GENERAL S.P.A,
BRANCH;

ASUALTY
NSURANCE
BANGE
CATE

Case No., 87-C-644-B
{Consolidated)

nsurance

$#5071A,

Defendants.
vs.

CITIZENS NATIONAL ASSURANCE COMPANY;
FABIAN CHAVEZ, Superintendent of
Insurance for the State of New Mexico,
as Receiver for Citizens Natf@nal

Assurance Company; R. A. MILLER, as
Deputy Receiver of Citizens Hiitional

Assurance Company; and STEPHEN 8.
DURISH, as Ancillary Receivey for
Citizens National Assurance mpany ;

}
)
)
)
)
}
)
)
}
)
)
)
)
)
)
)
)
)
)
)
)
}
)
)
)
)
)
)
)
)
Additional Indispensablé )
Party Defendants., : )

ORDER OF DISMISSAL ¥ "PREJUDICE AND INJUNCTION

The Court being formed and fully advised in the

premises that Protective Ca ‘1ty Insurance Company f(hereinafter
"Defendant Protective") h ng deposited $120,000 into the
Registry of this Court pufguant to this Court's Order dated
Q:Iz&{ﬁ/ / () . 1989, FIN

should be and it is he

HAT : (i) said Defendant Protective

diemissed from this Case No.
87-C-644-B, and all cofiolidated Cases No. 87-C-645-B,

§7-C-819-B, B87-C-863~B, 87-L=923-B, 87-C~-544-E, and 89-C-328-C




with prejudice to any party ¢ this case or any consolidated case

or any person claiming thro any party to this case or any

consolidated case, instituti ‘or prosecuting any claim, demand

or cause of action against sa pDefendant Protective which arises

directly or indirectly out of the June 22, 1987, accident, which

gave rise to this action, an yefendant Protective having issued
that certain Form E - Certificate of Insurance, on August 12,

1986, on behalf of Bik Jake Myers, d/b/a Rhineland

Agri~Shippers, and (ii) CNAC Domiciliary Receiver,
Superintendent of Insurance r the State of New Mexico, Fabian

Chavez, Texas CNAC Ancillary Receiver, Stephen S. Durish, Billy

Jake Myers, d/b/a Rhineland &gri-Shippers, d/b/a Myers Grain and
Fertilizer and RAS, Inc., ‘d Loran Underwood and Brenda Lee

Gordon, perscnal representaﬁ a8 of the Estate of Phyllis Rose

Underwood, deceased, David{ yran Underwood, individually and
Brenda Lee Gordon, indivi ly, Mildred Reynolds, Charles
Overgard, personal represent 'ﬁe of the Estate of Elizabeth Ann
Overgard, deceased, and Charf Qvergard, individually, Myrtle V.

Morgan, Harry Cheatwood, per 1 representative of the Estate of

Pauline Thomas, deceased, d Vera L. Tresler, and anyone

claiming through them, shaliibe, and are, hereby enjoined from

pursuing any claim against D@fendant Protective or instituting or

prosecuting any claim, demafil, or cause of action in any state

court, any federal court, y administrative tribunal against
Defendant Protective, which  ses directly or indirectly out of
the June 22, 1987, acciden ich gave rise to this action, and

Defendant Protective having  issued that certain Form E -

Certificate of Insurance datﬁﬁ August 12, 1986.
I




IT IS SO ORDERED this

'ft'h_omas R. Brett
PUNITED STATES DISTRICT JUDGE
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IN THE UNITED STATHE
NORTHERN DI

JOHNNY RAY SMITH, U7 EEU‘E}K
petiti JAC) C,SI;_" i
etlitioner, sfnsﬂ%cfﬁgﬁgﬂﬁ
"0URT

V.
EARL ALLEN, Warden and THE

ATTORNEY GENERAL OF THE STATE : -

)
)
)
) 89-C-1079-B
)
)
OF OKLAHOMA, )
)

Respondents.

Petitioner's application’for a writ of habeas corpus pursuant

to 28 U.S.C. § 2254 is now fore the court for determination.

Petitioner was convicted in THlsa County District Court, Case No.
CRF-75-406, of Second Degree Miirder, and sentenced to fifty (50)
years imprisonment. The con tion was appealed to the Oklahoma
Court of Criminal Appeals,: hich affirmed the conviction and

remanded to the district cou¥ for resentencing. The petitioner

then asked the Oklahoma Couxﬁ f Criminal Appeals for a rehearing

and upon rehearing the court-held that the only sentence the trial

court could impose was an ind érminate sentence of ten (10) vyears
to life imprisonment. The tr ‘eourt then sentenced petiticner to
an indeterminate sentence of ¥en (10) years to life.
The court notes that petitioner filed an application for a
writ of habeas corpus in e Northern District of Oklahoma
challenging this same conviction in Case No. 82-C-587-B. That case
was subsequently dismissed ? “the court. This petition is

therefore a successive petiﬁ

T T R -



The petitioner makes two @glaims which are in essence the same.

He alleges that because othe: onvicted murderers have had their
indeterminate sentences modifi@d by the Oklahoma Court of Criminal
Appeals, the failure to similarly modify his sentence is a
violation of the equal protec n clause of the Constitution of the

United States.

At the time petitione mmitted his crime, the statute

applicable to second degree rder cases was 21 0.S. § 701.47,

which set an indeterminate sen nce of not less than ten (10) years

nor more than life imprisonmef This was the only punishment the

court could order. On July 24; 1976 that statute was repealed and

21 0.5. § 701.92 enacted, whigh provided the punishment for second

degree murder and dispens “with indeterminate sentencing.

However, under 57 0.S. § 353% juries still have the authority to

assess indeterminate sentences, providing that the maximum sentence

imposed does not exceed the mé#ximum statutory punishment for the

offense.

i

L Title 21 O.5. § 701.4 states as follows:
imprisonment in the State Penitentiary for not less than 1
sentence in accordance with this section upon a finding

n convicted of murder in the second degree shall be punished by
0) years nor more than life. The trial court shall set an indeterminate
by the jury of murder in the second degree.”

2 Title 21 O.S. § 701.9 reads in pertinent part
to murder in the second degree shall be punished by impi
than life."

i "A person who is convicted of or pleads guilty or nolo contendere
it in & state penal institution for not less than ten (10) years nor more

3 Title 57 0.S. § 353 states:

In all cases where a sentence of imj
term of the confinement may fix a minimum &
or hereafter provided by law as the penalty fot’
shall not be mote than, one-third (1/3) of the
the terms of this act shall not limit or alter ¢
penalty of confinement and fix a minimuny
confinement be not in excess of the maximun

it in the penitentiary is imposed, the court in assessing the
atnum term, both of which shall be within the limits now
o of the offense. The minimum term may be less than, but
m sentence imposed by the court. Provided, however, that
fn trials in which a jury is used for the jury (o assess the
pdmum term of confinement, so long as the maximum
eonfinement provided by law for conviction of the offense.




The Constitution does no prohibit indeterminate sentences,
and a judge has broad discretid to impose such a sentence. United

States v. Baer, 575 F.2d 1295,

89 (10th cir. 1978) (citing Andrus
v. Turner, 421 F.2d 290 (loth:@ir. 1970)). The Constitution also
does not require identical se nces for persons convicted of the

same crime. Williams V. B, 399 U.S. 235, 243 (1970).

In Skinner v. Oklahoma, 346 U.S. 535, 540 (1942), the Court
discussed the equal protection:clause of the Constitution, saying
that a law need not be apﬁ%}éd exactly the same way to all
individuals, but only should h&%hbblied uniformly to "all similarly
situated so far and so fast aﬁjits means allow." The petitioner
cannot be seen as similarly siﬁ#ﬁted to others convicted under the

later punishment statute wﬁ@?h does not allow indeterminate

sentences. He was sentenced ﬁﬂﬂer the former second degree murder

statute and the newer law is;ﬁ t.applicable to him.

The court also notes that matters relating to sentencing are
questions of state law not nqﬁﬁ 11y reviewable in a federal habeas
corpus action. . 279 F.Supp. 878, 879 (W;D.Okla.
1968), aff'd., 398 F.2d 351 th Cir. 1968).

The Petitioner has not shown that he is being held in

violation of the Constitutiq? His petition for a writ of habeas

corpus pursuant to 28 U.S.ﬂ{fﬁ 2954 should be and is therefore
denied. ZZb
<:jPZt£§£7 , 1990.

Dated this day of
j/ﬁéﬁw /@%MT/

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE

I T O e A . T U T



IN THE UNITED:

ATES DISTRICT COURIL ] §Z
FOR THE NORTHE

'STRICT OF OKLAHOMA ¢ Jutw lous I
JUL 17 15m
WANDA LINDA O'LEARY, O SO, SLERK

PR T
U8 GiSTR

TMCTCUURTJ////

Case No. 88-C-~1621-B

Plaintiff,
vs.

OKLAHOMA DEPARTMENT OF HUMAN
SERVICES, THE DELAWARE COUNTY
DEPARTMENT OF HUMAN SERVICES, .
WINSTON DUNAWAY, PAT WEAVER,
STATE OF OKLAHOMA, and STATE
OF OKLAHOMA PUBLIC WELFARE
COMMISSION, d/b/a DEPARTMENT.
OF PUBLIC WELFARE,

T St Sl Vo Vgl Vst Nt Nt Vi Nt Nl gt Nt St i "t

Defendants.

This matter comes on foF consideration upon the Motion for

Summary Judgment, filed by D t'._'iant,1 the Oklahoma Department of

Human Services (DHS). In su; t thereof, Defendant has filed a

Statement of Facts (29 paragréflis) to which it contends no dispute

i

exists. Plaintiff, in opposit thereto, has filed Facts Disputing

Undisputed Facts of Defend ': and Supplemental Facts, a 28

paragraph effort. In such .sbonse Plaintiff has failed to

' The Motion for §
(Defendants') while the B

“Judgment pluralizes Defendant
in support thereof characterizes
Defendant in the singular ant, the Oklahoma Department of
Human Services). This Co order of September 12, 1989,
concluded that the State of ahoma, although not an answering
Defendant, is the real pa . interest because the Oklahoma
Department of Human Servi the State of Oklahoma Public
Welfare Commission, d/b/a went of Public Welfare are state
agencies. The Department of" n Services and the Commission for
Human Services are successo mes for the Department of Public
Welfare and the Oklahoma Publi¢ Welfare Commission, respectively.




correlate, as required by Loc#] Rule 15 (b), Northern District of

Oklahoma, her disputation of é#endant's statement of Facts, by
number or content, considera jlncreasing the Court's burden of
determining whether the matt iﬁ ripe for summary Jjudgment.
By the Court's Order of # _:mber 12, 1989, Plaintiff's second
and third causes of action w dismissed, leaving a single cause

of action against the presen ovant.z In this remaining cause of

action Plaintiff alleges she has lost salary increases and

promotion because of her sexj that the Defendant discriminated

against her and that she has b nfsexually harassed notwithstanding
her capacity to perform her ﬁh_activities, all in violation of
Title VII of the Civil Right -¢§;of 1964, 42 U.S.C. § 2000e-5.
Plaintiff's charge of 8 l.harassment stems primarily from

her association with Winston Hﬁay, Delaware County Administrator

for DHS, whom, Plaintiff all g, made unwanted sexual advances in

1977. Former Defendant Dulitway became responsible for the

administrative supervision of Plaintiff from October 1986, to July

od Plaintiff was also under the

i

ormer Defendant Pat Weaver. This

1, 1987, part of which pe
delegated responsibility of
period and thereafter foment a series of work-related disputes
between Plaintiff, Weaver a Punaway, none sexually oriented.’
However, Plaintiff's Augtl ”24, 1987, sworn charge of

discrimination filed with e Equal Employment Opportunity

2 issed all three of Plaintiff's

idual defendants, Winston Dunaway

The September Order
causes of action against the
and Pat Weaver. -
3 rievance, filed by Plaintiff on

87, made no complaint of sexual

The Notices of Form
January 9, and January 20,
harassment or discrimination

- B.L.a.am.m,.. ‘MM... PR T
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Commission (EEOC) alleged less favorable treatment because of her
sex. Plaintiff's EEOC charge aileged that from December 30, 1986,

to the date of the complaint, Plaintiff was subjected to sexual

discrimination, specifically ﬁ at Dunaway "looked at her breasts"

on January 2, 1987, "ogled Hher breasts" on January 27, 1987,

slammed a clipboard onto Plaintiff's desk and shoved it into her

chest, "separating out her bre#sts" on May 6, 1987, and other acts

of staring, leering and peerifig. On October 27, 1987, Plaintiff
attended a fact finding or investigative conference conducted by

the Oklahoma Human Rights

Commission relative to her sexual
discrimination complaint fileﬁ yith EEOC. On May 12, 1989, the EEOC
issued a determination, aft giving substantial weight to the
findings of the Oklahoma Human:iRights Commission, that the evidence
offered by Plaintiff did not gtablish violations of Title VII.
Plaintiff had previously filaﬂ:tha instant action on December 15,
l1988. |

Summary judgment“hﬁursuant to Fed.R.Civ.P. 56 is

appropriate where "there is fjo’ genuine issue as to any material

fact and that the moving partyiis entitled to judgment as a matter

of law." Celotex Co Arett, 477 U.S. 317, 106 S.Ct. 2548,

on v. Liberty Lobby, Inc., 477

Bd.2d 202 (1986); Windon Third 0il
ce Corporation, 805 F.2d 342
(1o0th cir. 1986). In Celg 477 U.S. at 317 (1986), it is
stated:

"The plain 1angua§
entry of summary 3

f Rule 56 (c) mandates the
dgment, after adequate time




motion, against a party
" showing sufficient to
tence of an element
y's case, and on which
the burden of proof at

for discovery and W
who fails to make
establish the e
essential to that
that party will be
trial."

To survive a motion for summal {Judgment, nonmovant "must establish

that there is a genuine iss@# of material facts..." Nonmovant

"must do more than simply 8 w that there is some metaphysical

doubt as to the material fact; Matsushita v. Zenith, 475 U.S.
574, 585 (1986).

Summary judgment is so imes inappropriate because of the
difficulty of a movant to ! @hlish undisputed facts showing a
negative, e.g. lack of sexu :discrimination. Plaintiff, in her
response, has alleged a direct; unwanted sexual approach by Dunaway
more than a decade ago.‘ The. njident was reported by Plaintiff to
the OHRC during its fact findif§ conference relative to Plaintiff's
formal charge before that @l. See Plaintiff's Exhibit 12.
Notwithstanding the OHRC finding it was undisputed that there was
evidence of alleged sexual ad¥#inces having occurred in the past it

held there was no recent evidgice the sexual harassment had resumed

in 1986. See Plaintiff's hibit 14. Despite its age, the
allegation as to the 1977 aroach lends credence to the more

current allegations by Plal £f relative to Dunaway's "breast

4 plaintiff alleges D
Dunaway said to Plaintiff "¥
have." The outcome of the r
me. He asked me if I had s
could use my house, nobody
play grab ass in my husband
alleges she asked for and was

y forced her to take rides; that
“know what fun I've told you we can
pmmand was: "Yes, he propositioned
“marijuana." * * * "He told me we
d have to know about it. We could
4 while he was at work." Plaintiff
anted a transfer away from Dunaway.

4
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watching" and "breast bruisin

Plaintiff alleges Dunawsiy, and those doing his bidding,

created a hostile environm as a retaliatory response to
Plaintiff's filing work-rela grievances. A claim of "hostile

environment" sex discriminati i8 actionable under Title VII even

without tangible job loss. B €. Richey, Manual on Employment

Discrimination Law and Civil ghts Actions in the Federal Courts

(Federal Judicial Center Jan. 1988 ed.), citing Meritor Sav. Bank

v. Vinson, 477 U.S. 57, 106 8:-Ct. 2399, 91 L.Ed.2d (1986); Bundy
v. Jackson, 641 F.2d 934 (D.

Plaintiff's first cause of action c¢laims loss of salary
increases and promotions. A 'at'deal of material is devoted to

the promotion issue, which th Court will discuss, infra. Little or

none is devoted to the salary ue. Obviously, an employee can be

properly denied (or not granf '3 promotions and improperly denied
salary increases without inhe conflict between the two actions.
The reverse is, of course, egually possible.
Movant does not establiﬁ Jin the Court's opinion, sufficient
undisputed facts as ﬁo the sal#iry increase issue upon which summary
judgment would be approprid .The Court concludes Defendant's

Motion for Summary Judgment: to the salary increase phase of

Plaintiff's first cause of 1 should be and the same is hereby

DENIED.

> These allegations, wh
course, fall within the rea
a sexual harasser altern
amorousness does not diminis

eemingly opposites, both would, of
‘ gexual harassment. The fact that
" between seeming animosity and
e sexual connotation.

5




Freeman v. Michigan

sufficient undisputed facts*ﬁﬁ to "hostile environment" sexual

discrimination to warrant suﬁﬁhry judgment consideration. It is,

testimony creates a genuine i@

hostile environment suffic t to preclude summary Jjudgment.
Defendant's Motion for Summ ry Judgment, as to the hostile

environment issue should be &ﬁﬂ the same is DENIED.

Regarding the promotion iBiBue, the Court has a different view.
Defendant's undisputed factﬂﬁﬂS, 24 & 25 essentially establish
Plaintiff was eligible for wd applied for three separate job
promotions, open announcemeﬁ December 7, 1987, August 18, 1988,
and February 23, 1989, resp,ﬂ'i#ely. The first two announcements
were for the position of Soglil Services Supervisor, CRCS, Craig
County, the third being for 8@iial Worker III, CRCS, Mayes County.

In the first two attempts, PINintiff was not among the top three

> tn the Court's Orde

second and third causes ©
Eleventh Amendment immunity.

£ September 12, 1989, Plaintiff's
#ction were vitiated by, infer alia,

e :
! S S e
i s T b e it i i




finalists. In the third effo
finalists but was not ultima#igly selected. It is without dispute
that persons other than Williton Dunaway, the alleged sexual
harasser, made the promoﬁ' ?{selections in every instance.
Plaintiff has offered no evi & to dispute this except her own
personal opinion.7 See Plalflkiff's Exhibit 24, excerpt from
deposition of Linda O'Leary, spendix to Plaintiff's Response to
Defendant's Motion for Summ&gy Judgment. The Court is of the
opinion this is insufficient h'view of Defendant's Statement of
Facts. L _;sqmw.

The Court concludes Defefilant's Motion for Summary Judgment,

on the promotion issue, should be and the same is hereby SUSTAINED.
Notwithstanding today! Order the Court concludes the
Plaintiff bears a heavy burde iindeed, to establish her claim. Not
all workplace conduct 1is. jarassment”" affecting the terms,

conditions or privileges of @émfiloyment within the meaning of Title

VII. Meritor Sav. Bank, FS

7inson, supra,; Henson v. Dundee, 682

F.2d 897 (1lth Cir. 1982). Fof sexual harassment to be ackionable,
it must be sufficiently ere or pervasive "to alter the
conditions of [the victim' mployment and create an abusive

working environment." Ibid., @t 904.

7 plaintiff is of the

collusion with the State:
harassment, which is due to

nion Dunaway's influence was "in
ifce in covering up this sexual
gender." Plaintiff's Ex. 24.

7




—
IT IS SO ORDERED th day of July, 1990.




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

COBB OIL AND GAS COMPANY, i
a Corporation, }
}
Plaintiff, )
)
vS. ) Case No. 88-C-47-B
MOBIL OIL CORPORATION, ) -
a Corporation, ) E; ]: EJ }j :[)
)
Defendant. }
JuL 161350
Jack C. Silver, Clerk
U.S. DISTRICT COURT
STIPULATION O | L WITH PREJUDICE

COME NOW both parties tofﬁhis action and, pursuant to Rule 41
of the Federal Rules of CivillProcedure, hereby stipulate to the
dismissal of this action withLﬁﬁajudice. The parties have provided
for the payment of costs and attorneys' fees by separate agreement,
and neither party requests .hha Court to award such fees and
expenses in this case.

COMFORT, LIPE & GREEN, P.C.

By: W A, Frocdl.
Richard A. Paschal #6927
2100 Mid-Continent Tower
401 South Boston Avenue
Tulsa, Oklahoma 74103

(918) 599-9400

©: ATTORNEYS FOR PLAINTIFF,
COBB OIL AND GAS COMPANY



CROWE & DUNLEVY, P.C.

Walker
1800 Mid-America Tower

20 North Broadway

Oklahoma City, Oklahoma 73102
(405) 235-7700

. ATTORNEYS FOR DEFENDANT,
“MOBIL OIL CORPORATION



