IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

MOSES HUBERT METOYER ) ST LED
MUHAMMAD, ) e
) S 193] kﬁ
Petitioner, Y
ermen ;  Jack C. Silver, Clerk
) U.S. DISTRICT
v, ¥y 89-C-695-B COURT
)
STEPHEN KASIER and The )
Attorney General of the )
State of Oklahoma, )
)
Respondents. )

ORDER

Now before the court are petit_ioﬁer’s application for a writ of habeas corpus
pursuant to 28 U.S.C. § 2254 (Docket #2)!, petitioner’s Motion of Correctness and/or
Motion of Nunc Pro Tunc (#4), respondents’ Response (#5), petitioner’s Traverse (#6),
and petitioner’s Motion to Supplement and/or Consolidate Proposition VI to Petitioner’s
Original Application for Writ of Habeas Corpus (#7). The background of this matter was
summarized by Magistrate John Leo Wagner in his Order of October 5, 1989 (#3) and is
incorporated herein by reference. -

After having exhausted the avai’fﬁble state remedies, petitioner is entitled to the
court’s consideration of his petition.

Respondents allege that the Attorney General of the State of Oklahoma should be

dismissed because he is not a proper pwty pursuant to Rule 2(a) of the Rules Governing

Section 2254 Cases.

1 *Docket humbers" refer to numerical designations assigned sequentially to each pleading, motion, order, or other filing and
are included for purposes of record keeping only. "Docker numbers" have no independent legal significance and are to be used in
conjunction with the docket sheet prepared and maintained by the United States Court Clerk, Northern District of Oklahoma.
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Under Rule 2(a) of the Rules Governing Section 2254 Cases, the state officer having
custody of the applicant should be named as respondent. When a habeas corpus petitioner
seeks relief from state custody, he mus@t'f’;ﬂireg:t his petition against those state officials
holding him in restraint. Moore v. U ﬂi ted States, 339 F.2d 448 (10th Cir. 1964).
However, petitioner’s pro se pleadings will be held to a less stringent standard than formal

pleadings drafted by lawyers. Haines v, Kerner, 404 U. S. 519, 520 (1972).

In Spradling v. Maynard, 527 F;ﬂi:pp. 398, 404 (1981), the court held that the
Attorney General of the State of Oklahoma is not a proper party respondent in a habeas
corpus action brought by a state prisoner already in custody.? The court stated:

The Attorney General of Oklahoma is simply legal counsel for the Oklahoma

Department of Corrections and its employees. He is not the custodian of any

prisoner incarcerated in any Oklahoma correctional institution. In the

circumstances, he could not respond to a writ of habeas corpus on behalf of

a prisoner even if one was issued to him.

id.

The court is aware that the model fm‘m for use by petitioners making § 2254 habeas
corpus applications includes the stam“.’:?ﬁttomey general as an additional respondent.
Practically speaking, the Attorney General of Oklahoma, as legal counsel for the Oklahoma

Department of Corrections and its employees, benefits by receiving immediate notice of a

habeas corpus action filed when named s an additional respondent. However, the court

2 he Court notes that Rule 2(b) of the Rules Governing Section 2254 Cases in the United States District Courts pertaining
to applicants subject to future custody requires the joinder @l the state Attorney General: *If the applicant is not presently in custody
pursuant to the state judgment against which he seeks relief but may be subject to such custody in the future, the application shall be
in the form of a petition for a writ of habeas corpus with sl added prayer for appropriate relief against the judgment which he secks
to attack. In such a case the officer having present custody tif the applicant and the attorney general of the state in which the judgment
which he seeks to attack was entered shall each be named a8 respondents.”
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concludes that the respondents’ request far dismissal of the Attorney General of the State
of Oklahoma as a party respondent shoulﬂ'}b_e and is granted pursuant to Rule 2(a).

In his Motion of Correctness andfar Motion of Nunc Pro Tunc, petitioner requests
that the Magistrate’s Order of October 5,1?39 be amended to incorporate his grounds for
relief exactly as they read in the petitioti,.j;ifpr writ of habeas corpus.

Federal courts have long disregarded legalistic requirements in examining petitions
for writ of habeas corpus and judged th papers, often prepared by uneducated prisoners
without friends or funds, "by the simplef’-ﬁtatutory test of whether facts are alleged that
entitle the applicant to relief." Darr v, Bmfg rd, 339 U.S. 200, 203-04 (1950). The court
finds the petition to be inartistically drawn, including obtuse language and considerable

redundancies.

The respondent has already been:served with the petition with all factual
allegations, however ambiguous, contained therein. It has long been established that high

standards of the legal art cannot be imposed on prisoners acting as their own counsel.

Price v. Johnson, 334 U.S. 226, 292 (194«'&), However, the courts have not concluded that
inarticulate language contained in a petiﬁon be incorporated verbatim into federal court
documents. Therefore, petitioner’s Motiqﬁ of Correctness and/or Motion of Nunc Pro Tunc
is denied.

For his first allegation, petitionet qlaims that it was fundamental error for the trial
judge in his case to be assigned to consider his original application for post-conviction
relief, as the judge was biased by infqrmﬁ!;ian not in the record. His third claim is that the

trial judge had a personal interest in the denial of a new trial for petitioner and in the




disposal of petitioner’s application for po‘#t-conviction relief. Petitioner’s ground two (2)
alleges that the trial judge should not have presided at the evidentiary hearing on

petitioner’s Batson claim because his testimony was material to that hearing in that he

ruled on the challenges to jury selection_gﬁfftd questioned the black veniremen. Petitioner’s
ground four (4) alleges that the trial jﬁdge was biased against the petitioner at that
evidentiary hearing as well as with respecit’to his petition for post-conviction relief because
petitioner filed a complaint against him with the Judicial Council in 1983. Petitioner’s
ground five (5) alleges that constitutional error occurred when he was not appointed
counsel for the evidentiary hearing on hrs Batson claim to collect affidavit depositions.
Title 20 O.S. § 1401A? specifies that an Oklahoma state court judge must disqualify
himself in any cause or proceeding in wl'uch he may be interested, or in the result of which
he may be interested. The Oklahoma Cotrt has held that personal knowledge of a judge

of former proceedings before him does not disqualify the judge from hearing a matter.

Sawver v. State, 119 P.2d 256, 259 (Okla. Crim. App. 1941). In order to disqualify the
judge, "it must be shown that he is biased against, or entertains ill will or hostility toward"
a party. [d. The Tenth Circuit has also found that the fact that a judge has | previously
rendered a decision against a party is nﬂf:sufﬁcient to show prejudice. U.S. v. [rwin, 561
F.2d 198, 200 (10th Cir.) cert. den. 434 US 1012 (1977) ("the bias must be of a personal

nature and must be such as would likely result in a decision on some basis other than what

320 0.8. §1401 A. reads as follows:

No judge of any court shall sit in any & e
he may be interested, or when he is related to a

or proceeding in which he may be interested, or in the result of which
tty to said cause within the fourth degree of consanguinity or affinity,
or in which he has been of counsel for eithey , or in which is called in gquestion the validity of any judgment or
proceeding in which he was of counsel or interestéd, or the validity of any instrument or paper prepared or signed by him
as counsel or attorney, without the consent of the parties to said action entered of record.
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the judge learned from his participation 'in_.mthe case™). If ill will or hostility toward a party
is to be found, it must be of such a chamﬁter as might prevent the judge from being fair
and impartial, and this must be shown as & matter of fact, and not as a matter of opinion
of the defendant. Dowell v. Hall, 185 P.ﬂd 232, 235 (Okla. Crim. App. 1947).

The court finds that petitioner's _é.f)etition consists entirely of conclusions and
expressions of opinion as to the judge’s bias and personal interest in the petitioner’s various
appellate actions. Petitioner has done norl'ung more than make accusations that the judge
was aware of a complaint lodged against_.;hi_m by the petitioner with the Judicial Council,
that at trial the judge had questioned two jurors who were later removed on preemptory
challenge, and that the judge was knowledgeable of the petitioner’s challenge to the
removal of these jurors. It is the petitioﬁér’s claim that the judge ruled at the evidentiary
hearing and disposed of the petition for post-conviction relief on the basis of this
information, rather than on the merits of the claims. However, petitioner presents
absolutely no facts to support his opinidm and conclusions.

Petitioner relies on the holding m Thomas v. Hopper, 770 P.2d 901 (Okla. Crim.
App. 1989), as requiring the disqualification of a trial judge who is later called upon to rule
on a petition for post-conviction relief. However, this narrow ruling merely construed 22
0.S. § 576* to preclude a judge who hears a state appeal from conducting the trial unless

all parties agree. Id. at 903. The mling._in Thomas is therefore inapplicable.

"22 0.S. §576 reads as follows:

The judge who conducts the preliminary gxamination shall not try the case except with permission of the parties.

5
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Under Oklahoma’s Post-Convictioﬁliirocedure Act, 22 O.S. §1080 et. seq. a petitioner
is required to submit his claim that his séﬁtence violated the law to "the court in which the
judgment and sentence on conviction was :imposed" to secure relief. 22 O.S. §1080. It was
therefore proper for the trial judge to consider petitioner’s post-conviction relief
application, and the judge’s decision wﬁs:-reviewed by the Oklahoma Court of Criminal
Appeals and found to be proper. Petitioner’s first and third claims have no merit.

Petitioner alleges in grounds two and four that there was a violation of 22 O.S.
§1084° when the trial judge presided at the evidentiary hearing of his Batson claim.
However, the hearing in question was not an evidentiary hearing resulting from the judge’s
inability to dispose of a petition for post-.i;bnviction relief under 22 O.S. § 1084. Rather,
during the pendency of petitioner’s dwe(:t appeal to the Oklahoma Court of Criminal
Appeals, the matter was remanded to the Tulsa County District Court for an evidentiary
hearing on petitioner’s claim that there were no blacks on the jury panel. The & 1084
disqualification requirement cited by the petitioner pertains only to post-conviction relief
matters and does not apply to an order Gf-the Court of Appeals directly to the trial judge
to reconsider a matter. Petitioner’s secﬁiiiéi'and fourth claims have no merit. =
As to petitioner’s fifth claim, the trapscﬁpt of petitioner’s evidentiary hearing on his

Batson claim shows that he was represerted by counsel at that hearing. Neither petitioner

nor his counsel requested the trial judge to disqualify himself at that hearing. There was

522 0.5. §1084 reads as follows:

If the application cannot be disposed of the pleadings and record, or there exists a material issue of fact, the court
shall conduct an evidentiary hearing at which tiiWci# revord shali be made and preserved. The court may receive proof by
affidavits, depositions, oral testimony, or other eviiljii and may order the applicant brought before it fot the hearing. A judge
should not preside at such a hearing if his testimgmy is material. The court shall make specific findings of fact, and state
expressly its conclusions of law, relating to each Issuk presented. This order is a final judgment. L

6




no Constitutional requirement that petitioner’s attorney collect "affidavit depositions" for
that hearing, as the preparation for the hearing was a matter left to the attorney’s
discretion. |

The petitioner’s Traverse to respo lent’s Response reiterates his Batson arguments
presented in his Petition-In-Error in sum)ort of his appeal to the Oklahoma Court of

Criminal Appeals. These arguments are moot in that petitioner did not state a Batson claim

regarding the racial composition of his trml jury as a ground for his petition for writ of
habeas corpus.

The court concludes that petitioner has not demonstrated any court error that
deprived him of fundamental rights g".liiu_'ganteed by the United States Constitution and
therefore petitioner’s application for a writ ﬁf habeas corpus pursuant to 28 U.S.C. § 2254
is denied. Petitioner’s Motion to Supﬁlement and/or Consolidate Proposition VI to
Petitioner’s Original Application for Wri‘l_:'";féf Habeas Corpus is therefore moot.

Dated this 4":’7 day of

7S P ”
T '7:’-/1}'.(3'52/’ o M%‘f’/"!’é/{j/ \

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE




IN THE UNITED SJATES DISTRICT COURT E? I
FOR THE NORTHE DISTRICT OF OKLAHOMA 1 ]990 p

Jooto €L Silver, Clerk
LS. DISTRICT COURT

No. 89-C-946-B V////

SCOTT P. KIRTLEY, TRUSTEE,
Plaintiff/Appellee, .
VsS. .

ROBERT ELLIS BERRY,

Tt Nt Vet gt Nt Nt Nt i St

Debtor/Appellant.

Q;ﬁ.n E R
On November 11, 1989, Apﬁallant filed its Notice of Appeal
from a Bankruptecy Court deg%ﬁion denying an exemption of an
Individual Retirement Account; The Court notes that no further
activity has occurred in thm @ase since that date, but that
Appellant has notified the Couét on two occasions of its intent to
dismiss the Appeal. Appell&ﬁt has not yet filed such motion.

Therefore, the Court dismisses the Appeal for lack of prosecution.

IT IS SO ORDERED, this ey, day of .July, 1990. _

HOMAS R. BRETT

NITED STATES DISTRICT JUDGE
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IN THE UNITED STATE@ DISTRICT COURT FOR THE

NORTHERN DIﬁ@RICT OF OKLAHOMA

MAZZIO'S CORPORATION,

.-.l'i-“r
an Oklahoma Corporation, o

Plaintiff,
V. No. 90-C-523-E
RICHARD A. PENDLETON,
RONALD K. STENGER, and
PIZZA VENTURES, INC., a
Missouri Corporation,

Defendants.

Tt Nt St St Sasl Vet St Nt St St et Nt St

‘SRDER
L _
on this the /!2" day of ﬂuﬂu , 1990, came on to be
78

considered the Plaintiff's }ﬂpplication to dismiss its action
without prejudice and after aqfeful consideration, the Court is of
the opinion and finds that sﬁid'hpplication is meritorious.

IT IS THEREFORE CRDERED, ﬁDJUDGED AND DECREED that Plaintiff's

action is hereby dismissed wi&hout prejudice.

IT IS FURTHER ORDERED,

FUDGED AND DECREED that each party

is to bear thelir own costs.

Signed and entered this the Aél day of é(gé;‘ , 1990.

e b
] A () VR
G JRrALS R AR

ONITED STATES DISTRICT JUDGE

4528-001



IN THE UNITED swamms DISTRICT COURT FOR THE
NORTHERN DIE%HICT OF OKLAHOMA i

S
UNITED STATES OF AMERICA

VS.

BEN E. SIKES
a/k/a BEN SIKES

Defendant. CIVIL ACTICN NO: 90-C-445-E

AGREED JUDGMEN ORDER_OF PAYMENT

Plaintiff, the Unitedfﬁtates of America, having filied
its Complaint herein, and the dﬁfendant, having consented to the
making and entry of this Judgmﬁﬁt without trial, hereby agree as
follows:

1. This Court has ju¥isdiction over the subject matter
of this litigation and over all parties thereto. The Complaint
filed herein states a claim upon which relief can be granted.

2. The defendant hereéby acknowledges and accepts
service of the Complaint filed:ﬁarein.

3. The defendant heg@by agrees to the entry of

Judgment in the sum of $1,869.7%5, plus accrued interest of
$135.79 thereafter at the legal rate until paid, plus costs of
this action, until paid in full;

4, Plaintiff’s conauﬂt to the entry of this Judgment
and Order of Payment is based uyon certain financial information
which defendant has provided auﬂ the defendant’s express
representation to Plaintiff tﬁﬁﬁ he is unable to presently pay

the amount of indebtedness in full and the further representation



of the defendant that he will 11 and truly honor and comply

with the Order of Payment enter@éd herein which provides terms and
conditions for the defendant’s yment of the Judgment, together
with costs and accrued interes n regular monthly installment

payments, as follows:

(a) Beginning on or Before the 15th day of July,

1990, the defendant shall tend@. to the United States a check or
money order payable to the U.S§ epartment of Justice, in the
amount of $75.00, and a like sum on or before the 15th day of
each following month until the @fhtire amount of the Judgment,
together with the costs and at::.'”j @d postjudgment interest, is

paid in full.

{b) The defendant 8 mail each monthly installment

payment to: United States Att ¥y, Debt Collection Unit,
3600 U.S. Courthouse, 333 West | Street, Tulsa, Oklahoma 74103.

(c) Each said payme made by defendant shall be

applied in accordance with the '. Rules, i.e., first to the

payment of costs, second to th yment of postjudgment interest

(as provided by 28 U.S.C. § 196]1) accrued to the date of the

receipt of said payment, and theé balance, if any, to the

principal.

4. Default under th rmg of this Agreed Judgment
will entitle the United States execute on this Judgment
without notice to the defendan

5. The defendant ha ﬁ right of prepayment of this

debt without penalty.



IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the

Plaintiff have and recover jud t against the Defendant,

Ben E. Sikes, in the principal .&mount of $1,869.75, until

judgment, plus accrued interest of $135.79 thereafter at the

current legal rate of Z¢}i

the costs of this action.

frcent per annum until paid, plus

§/ JAMES O. ELLISON
ED STATES DISTRICT JUDGE

APPROVED AS TO FORM;

ATHERINE J. DEPEYW, OBA
Assistant United Btates Attorn

-
I -~
e ‘/Iﬂ’v&’?
BEN E. SIKE%, DEFENDANT

b-RL-T0

CD:mlc




IN THE UNITED BTATES DISTRICT COURT i

FOR THE NORTHERN DISTRICT OF OKLAHOMA

CONOCO INC., }
Plaintiff, - ;
vs, ; Case No. 90-C-0053E
D & S PETROLEUM, INC., ;
Defendant, ;
JUDGMENT

THIS MATTER COMES ON before the Court on plaintiff's
Motion for Default Judgment. After reviewing the pleadings
and the file herein the Court finds as follows:

1. D&S Petroleum, Inc¢. is in default.

2, Plaintiff is granted judgment against the
defendant D&S Petroleum, Inc. in the sum of $75,932.04 with

<,
interest thereon at the statutory rate of 509 ’?

3. Plaintiff is granted its attorneys' fees and costs,
“REN RAGme Gpplcaation.
IT IS SO ORDERED.

DATED this __ /1 day of é;ggéif , 1990.

s/ JAMFS O, ELLISON
James O. Ellison

377.90AMAW



IN THE UNITED smrl-,ms prstrict court ror Kuk L E D
NORTHERN PIBTRICT OF OKLAHOMA

JUL 131990

Jack C. Silver, Clerk
U.S. DISTRICT cOtirt

UNITED STATES OF AMERICA,
Plaintiff,

-vVs-— CIVIL NUMBER 90-C-0047 E

MICHAEL W. LEE,
CSs 215 68 7437

befendant, 1ﬁ)

Nofi"m”"# DISMISSAL

COMES NOW the Plaintﬁxf,.United States of America, by and
through its attorney, Herbert ﬂ& Standeven, District Counsel, Department
of veterans Affairs, Muskogee, ﬁklahoma, and voluntarily dismisses said
action without prejudice under the provisions of Rule 41l(a)(l), Federal

Rules of Civil Procedure.

Respectfully submitted,
- UNITED STATES OF AMERICA

Herbert N. Standeven

District Counsel

Department of Veterans Affairs

125 South Main Street

Muskogee, OK,
. Phone: {

ETSK A. SETTLE, Attorney

cnnr;%}-ﬂﬂ OF MAILING

This is to certify that on thq”f

and correct copy of the foregalk
to: MICHAEL W. LEE, at 1218 5

day of ' 1990, a true
| was mailed, postage prepa' : thereon,

.ntlanté;zy Tul 4104

LISA A, TLE Attorney




IN THE UNITED
FOR THE NORTHER}

TES DISTRICT COURT

ISTRICT OF OKLAHOMA i .

NOCO INVESTMENT CO., INC., an -
Oklahoma corporation, and YALE'™
AVENUE, LTD., an Oklahoma s
corporation, ;

Plaintiffs,
Vs, Case No. 90-C-282-FE
SUN REFINING AND MARKETING
COMPANY, a Pennsylvania
corporation, et al.,

Defendants.

ZGEN, INC. a/k/a BURKHART
PETROLEUM CORPORATION,

Tt sl Nl vt Nl Naa? sl il ot N o et gl S Vbl anatl il sl “nmrt

Third Party Defendants.

DISMISS H PREJUDICE

COMES NOW the Plaintif: Application for Dismissal With

Prejudice of Plaintiffs' complaint in this action. The Court being
fully advised in the premis#s finds that said Dismissal With
Prejudice should be entered.

IT IS THEREFORE ORDERED, -ADJUDGED, AND DECREED that Plaintiffs

complaint against Sun Refini nd Marketing Company, Phillips 66

Natural Gas Company, Atlantié Richfield Company, Conoco, Inc.,

Union Pacific Resources, Mu g Fuel Corporation, and OXY NGL,

Inc. is hereby dismissed wit »judice as to the filing of a new

action.

s/ JAMES O. ELL\SON

' TTED STATES DISTRICT JUDGE

B917003B.DIS



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

GREAT AMERICAN INSURANCE COMPANY
and HIGHLANDS INSURANCE COMPANY,

Plaintiffs,
vs.

NICK WOLFE, d/b/a WOLFE
CONSTRUCTION COMPANY; NICK WOLFE
as an individual; PATRICIA WOLFE
as an individual; UNITED STATES
OF AMERICA on behalf of Army
Corps of Engineers,

Defendants,

UUV\JV”VVUVUVV“VVUVVU“

Case No. 75-C-355-P
Ccase No. 75-C-364-P
{(Consolidated)

FILED

UNITED STATES OF AMERICA on JUp ¢
behalf of Internal Revenue ‘3ﬂ¥w
Service, p mm-c .
7S Digpgitver, ¢,
Intervenor. PKj‘bogﬁk
RT
ORDER OF DISMISSAL WITH PREJUDICE

Pursuant to the Stipulation of Dismissal with Prejudice

filed by the United States of

erica as Intervenor herein and the

Defendants, Nick Wolfe d/b/a.Wﬁifé Construction Company, Nick Wolfe

and patricia Wolfe, parties im this action,

IT IS HEREBY ORDERED that the claim of the United States

of America as Intervenor herein be dismissed with prejudice and

each party to bear their own gosts and attorney fees.

SO ORDERED this

day of July, 1990.

s

Y/
Unlted States D£§E§Z€t Judge

kit il o WA . 1 e i AN



IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF OKLAHOMA Jui
CENTRAL PENN LIFE INSURANCE )
COMPANY,

Plaintiff,
vS. Case No. M-1561-E

PROFESSIONAL INVESTORS LIFE
INSURANCE COMPANY,

Defendant.

et Naggtt Nl Nagt Negdt Wagsl g Nagutt Vgt Yomgtt gyt Nomps?

ORDER OF DISMIS@AL WITH PREJUDICE

Pursuant to the Stipulation between the parties, Central Penn
Life Insurance Company and Professional Investors Life Insurance
Company, and for good cause sh&ﬁn, and upon approval of the Joint
Application by Central Penﬁ' Life 1Insurance Company and
Professional Investors Life Iﬁsurance Company for Release of
Garnished Funds, the Court ﬁiieby dismisses this matter with
prejudice.

L
IT IS SO ORDERED this day of July, 1990,

fsz “
IAMES 0. 11509y

ONITED STATES DISTRICT JUDGE

AGREED TO AND APPROVED:

Tak L AL

James M. Sturdivant

Timothy A. Carney

GABLE & GOTWALS i
2000 Fourth National Bank Bldg.
Tulsa, Oklahoma 74119

(918) 582-9201

\A\TAC\07-90370C\thg



ATTORNEYS FOR PLAINTIFF,
CENTRAL PENN LIFE INSURANCE
COMPANY

_//Z—z. =

E. Paul Ferguson

Thomas E. Prince
FERGUSON & PRINCE

641 Northeast 39th Street
Oklahoma City, OK 73105

ATTORNEYS FOR DEFENDANT,
PROFESSIONAL INVESTORS LIFE
INSURANCE COMPANY
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IN THE UNITED SPATES DISTRICT COURT
FOR THE NORTHERM DISTRICT OF OKLAHOMA

UNITED STATES, ex rel. .
AIR CAPITOL CONTRACTORS, INC.,:

Plaintiff,

vs. No. 89-C-377-B
FIDELITY AND DEPOSIT COMPANY
OF MARYLAND, and ZIEGLER
CORPORATION,

1 L i

A 1390@

Jaek C. Silver, Clerk
U.S. DISTRICT COURT

oy

Defendant.

FIDELITY & DEPOSIT COMPANY OF
MARYLAND, =

Third-Party Plaintiff,
VS. :
L. A. KNEBLER CONSTRUCTION CO.,

INC., DEWAYNE ZIEGLER and DORIS
J. ZIEGLER, -

N Nt Nl Vgt gt Nt gl Vg Nogpl ol il iV i il Sl ot it Nt Nl Vousl Vomit Sausl Nl “oml et

Third-Party Defendants.

On March 16, 1990, the D##ondant, Fidelity & Deposit Company

of Maryland (F&D), filed a Motien for Summary Judgment against the

tractors, Inc. Local Rule 15A

use Plaintiff, Air Capitol
states:

"Each motion, applig#tion and objection filed
in every civil ..., ¢ase shall set out the
specific point or péints upon which the motion
is brought and s ~ be accompanied by a
concise brief. Mem da in opposition to such
motion and object shall be filed within
fifteen (15) days i ivil case ... after the
filing of the moti ¥ objection.... Failure
to comply with thisg B#iragraph will constitute
i 1M the party not complying,
and such failure tg gomply will constitute a
confession of the ‘Matters raised by such
pleadings." o

L W O O e T ron
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Plaintiff did not oppose the ﬁ&ﬁion within 15 days as required by
Rule 15A of the United Stataﬁ.bistrict court for the Northern
District of Oklahoma. Therefdﬂh, the Motion is deemed confessed.

Summary judgment pursuanﬁito Fed.R.Civ.P. 56 is appropriate
where "there is no genuine is#ﬁh‘as to any material fact and that
the moving party is entitled.to judgment as a matter of law."

celotex Corp. V. Catrett, 477 u.8. 317, 106 S.Ct. 2548, 91 L.Ed.2d

265, 274 (1986); ibe. obby, Inc., 477 U.S. 242, 106

S.ct. 2505, 91 L.Ed.2d 202 (1986); HWindon Third 0il and Gas V.

Federal Deposit Insurance Cofperation, 805 F.2d 342 {(10th cCir.

1986). 1In Celotex, 477 U.S. &t 317 (1986), it is stated:

nThe plain language @f Rule 56 (c) mandates the
entry of summary judgment, after adequate time
for discovery and upggin motion, against a party
who fails to make gshowing sufficient to
establish the existdnce of an element essential
to that party's case, and on which that party
will bear the burddn of proof at trial."

To survive a motion for summawﬁgjudgment, nonmovant "must establish
that there is a genuine isuﬁﬁ of material facts..." Nonmovant

"must do more than simply ﬁ&'w that there is some metaphysical

doubt as to the material facts." Matsushita v. Zenith, 475 U.S.
574, 585 (1986).
The undisputed facts are as follows:

on August 21, 1985, the

jted States of America entered into
a construction contract wit: 3ﬁafendant Ziegler Corporation under
which the latter was to repaiﬁfﬁnd paint powerhouse gates at Robert

S. Kerr Locke & Dam Reservo ‘Arkansas River, Oklahoma.

On August 28, 1985, Z fler Corporation, as principal, and

i il i it e b i 18+ ota o R S i




Fidelity and Deposit Company, . as surety, executed a Miller Act

payment bond covering the ab described construction project.
On or about May 8, 1 , 2iegler Corporation, as prime
contractor, and Air Capitol tractors, Inc., as subcontractor,
executed a subcontract dated April 28, 1986, under which Air
Capitol was to clean and paiﬁ tha powerhouse gates.
Air Capitol did not perfa¥@ any work or furnish any materials
on the bonded construction prd: ct within one year prior to filing
the Complaint on May 5, 1989;'"Similarly, none of Air Capitol's
equipment was rented to or ed by Ziegler Corporation on the
project within one year prior #o the filing of the Complaint.
Therefore, Air Capitol's .

is untimely and judgment shoul#l be entered in favor of Defendant,

Fidelity & Deposit Company of Maryland.

The Court hereby enters final judgment in favor of the
Defendant Fidelity & Deposit: Company of Maryland denying Air
Capitol Contractors, Inc., a reiief on its Miller Act payment
bond action. Fidelity & Depwsit Company is granted iEg court
costs.,

day of July, 1990.

//ﬁ’ ,f/cW Z/)

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE

IT IS SO ORDERED this




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES, ex rel. ﬂ
AIR CAPITOL CONTRACTORS, INC.,

Plaintiff,
vs. No. 89-C-377-B 4
FIDELITY AND DEPOSIT COMPANY
OF MARYLAND, and ZIEGLER
CORPORATION,
Defendant. ) . o v,
R RO

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

FIDELITY & DEPOSIT COMPANY OF'L
MARYLAND, '

ST itﬁii%

Jack €, Silver, Clark
U.5. DISTRICT COURT

Third-Party Plaintiff,
vs. _
L. A. KNEBLER CONSTRUCTION CO.,
INC., DEWAYNE ZIEGLER and DORIS
J. ZIEGLER, .

Third-Party Defendants.

On March 16, 1990, the Dﬁ#ﬁndant, Fidelity & Deposit Company

of Maryland (F&D), filed a  ion for Partial Summary Judgment

-

against the Defendant, Ziegl -orporation, and the Third-Party
Defendants, L. A. Knebler Conggruction Co., Inc., Dewayne Ziegler

and Doris J. Ziegler. Local ﬂmlu 15A states:

"Each motion, appligetion and objection filed
in every civil .. se shall set out the
specific point or pajfite upon which the motion
is brought and sh#lll be accompanied by a
hda in opposition to such
.8hall be filed within
¢ivil case ... after the
objection.... Failure
jaragraph will constitute
¥ the party not complying,
and such failure to @omply will constitute a
confession of the .matters raised by such

SRR, 0 e el vt s o et i i




pleadings."
Neither the Defendant nor the Third-Party Defendants filed any

opposition thereto within thdﬁtime required by Rule 15A of the

United States District Court £ the Northern District of Oklahoma.

Therefore, the Motion for ?“ :{al Summary Judgment is deemed
confessed. m_

summary Jjudgment pursuanﬁﬁto Fed.R.Civ.P. 56 is appropriate
where "there is no genuine isdﬂﬂ as to any material fact and that

.0 judgment as a matter of law."

the moving party is entitle

celotex Corp. V. Catrett, 477 ¥.8. 317, 106 S.Ct. 2548, 91 L.Ed.2d

265, 274 (1986);

§.ct. 2505, 91 L.Ed.2d 202

Federal Deposit Insurance

, 805 F.2d 342 (lOth Cir.

1986). In Celotex, 477 U.S. & ‘317 (1986), it is stated:
Rule 56 (c) mandates the
nt, after adequate time
motion, against a party
.. showing sufficient to
e of an element essential

" and on which that party
of proof at trial."

"The plain language
entry of summary Jju
for discovery and u
who fails to make

to that party's ca
will bear the burd

a——

To survive a motion for summa: judgment, nonmovant "must establish

that there is a genuine iss of material facts..." Nonmovant
"must do more than simply w that there is some metaphysical

doubt as to the material fa Matsushita v. Zenith, 475 U.S.

574, 585 (1986).
The undisputed facts ar
on April 23, 1985, De jant Ziegler Corporation and the

Third-Party Defendants execufed in favor of F&D an Agreement of

e




Indemnity in which they agrﬁ#ﬂ to exonerate, indemnify and hold
harmless F&D of and from aﬁy and all liability, loss, costs,
expenses and attorney fees which it might incur by reason of having

executed contract bonds on b

f_of Defendant Ziegler Corporation.

On August 8, 1985, in pﬁrtial consideration for and in good
faith reliance upon the Agrea@pnt of Indemnity referred to above,
F&D, as surety, executed on;hehalf of Ziegler Corporation, as
principal, a Miller Act paymﬁft bond covering the construction
contract which is the subjectématter of this litigation (Corps of
Engineers Contract No. DACWSGﬁasmC-0151).

The Agreement of Indemniﬁﬁ.&lso obligates Ziegler Corporation
and the Third-Party Defendantgbto reimburse F&D for all expenses,

court costs and attorney faq#ﬁwhich it incurs in enforcing the

agreenment.

Use Plaintiff, Air Capite) Contractors, Inc., asserted in this

case an action against F&D ba#led on the Miller Act payment bond

referred to above.

F&D has and will contipue to incur costs, expenses and

attorney fees in this litig tion until the same is finally
terminated as to F&D. fi

Based upon the foregoingl#ndisputed facts the Court sustains
F&D's Motion for Partial Summ xy_Judgment against the Defendant,

Ziegler Corporation, and the rd-Party Defendants, L. A. Knebler

Construction Co., Inc., Deway @ . Ziegler and Doris J. Ziegler.

Should Air capitol Contractors Inc. recover a judgment against F&D

then it is entitled to a jwﬁmant over and against Defendant

3




Ziegler Corporation and the Tﬁiﬁd—?arty Defendants for the same
amount. In addition, F&D is entiﬁled to judgment against Defendant
Ziegler Corporation and the Tﬁitdearty Defendants for all the
costs, expenses and attornﬂﬁg_fees incurred by it in this
litigation. The amounts for ﬁﬁich F&D is entitled to judgment
cannot be determined until thaatéurt has entered a final judgment
covering all the issues and .ﬁ;oﬁntroversies between Air Capitol

day of July, 1990.

Contractors, Inc. and F&D.

IT IS SO ORDERED this

oy )
C/ém{M /1/2/@,

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE

il s i T




-
R

IN THE UNITED STATES DISTRICT COURT N
FOR THE NORTHERN DISTRICT OF OKLAHOMA i e

JOHN S. ATHENS and CARL R. WEBB,
Co-Trustees of The Berget H.
Blocksom Revdcable Trust and The
Marjorie J. Blocksom Living Trust,

Plaintiffs,
v.

SHEARSON LEHMAN HUTTON INC.

)
)
)
)
)
)
) Case No. 90-C-402-F
)
}
)
and JOSEPH W. McCOY, )
)
)

Defendanﬁa.
ORDER

The Court has before it for consideration defendants' Motion
to Compel Arbitration and defendants' Application for Mandatory
Stay of Action Pending Arbitration, filed May 29, 1990. Plaintiff
has not filed a response or an objection to defendants' Motion and
Application, and the time for filing such response or objection
has expired.

After careful consideration of the record and the issues,
the Court has concluded that ﬂ#fendants' Motion and Application
should be, and hereby are, granted.

IT IS, THEREFORE, ORDERED that defendants' Motion to Compel
Arbitration is granted, and plﬁintiffs are ordered to submit their
claims to arbitration, based oﬁ'contractual agreements between the
parties stating that all dispu#es will be submitted to arbitration.

IT IS FURTHER ORDERED that defendants' Application for
Mandatory Stay of Action Pendiﬁg Arbitration is granted pursuant

to 9 U.S.C. § 3.



4
DATED this {é; day of

, 1990.

s/ JAMES O. ELLISON

James O. Ellison
United States District Judge



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

DORIS ABERCROMBIE; THERESA BQOKOUT;

ED PRUITT; EDDIE PRUITT; JERRY PRUITT;
LEWIS PRUITT; RICKY PRUITT; RONNIE
PRUITT; TERRY PRUITT; and WANDA ROBAY,
individually, and as surviving
children and next of kin of EILEEN W.
PRUITT, deceased,

Plaintiffs,
Case No. 89-C-390-P

OSTEOPATHIC HOSPITAL FOUNDERS
ASSOCIATION, an Oklahoma corporation,
d/b/a OKLAHOMA OSTEOPATHIC HOSPITAL;
ROY GUTHRIE, D.O., and THOMAS 3 ‘ )
SCHOOLEY, D.O., FILED
Jut 131650

Jack C. Silver, Clerk
JOURNAL ENTRY OF JUDGMENT Y.S. DISTRICT COURT

M Nt N Ml S N N S N N Ml Nt Nt M ol N N

Defeﬁdants.

NOW, on this 26th day of June, 1390, there came on for jury
trial before me, the undersighed United States District Judge in
the above-captioned c¢ase. Plaintiffs appeared in person and by
their attorneys, Matt Melone and Jerry Melone; Defendant Oklahoma
Osteopathic Hospital, appeared by and through its Chief Executive
Officer, James MacCallum, and by the hospital's attorneys,
Stephen J. Rodolf and Scottgﬂ.-Wood; Defendant Thomas Schooley,
D.0., appeared in person and by Stephen J. Rodolf and Scott B.
Wood; and Defendant Roy Guthrie, D.0., appeared in person and by
his attorneys, Dan A. Roger#iand Douglas Golden. All parties
announced ready for trial, g@nd a jury of six was empaneled and

sworn to try the issues 1in the case, The Plaintiffs introduced



evidence on June 26th and eompleted their evidence on June
28th. At the conclusicen Qf the Plaintiffs' evidence, all
Defendants moved for direefed verdiets, which the Ccurt
overruled. |

Defendants then introduged evidence on June 28th and
rested. Plaintiffs offered no rebuttal testimony or evidence.
All Defendants renewed their Motions for Directed Verdicts and
same were overruled. On June 28th, a jury instruction conference
was held outside of the presence of the jury with counsel for all
parties being present and oblections to the instructions were
made. Closing arguments wenﬁ then made. On June 29, 19940,
further conference was had outside the presence of the jury and
Plaintiffs renewed their specific objections to the instructions.
The Jjury was then instructed. The Jjury then retired to
deliberate, and after due deliberation returned inte open Court
with a verdict 1in favor of the Defendants and against the
Plaintiffs. Judge Ellison, sitting for Judge Phillips, accepted
the verdict and thereupon  the Jury was then given, without
objection by any party, the fallowing Special Interrogatories to

answer and did anawer same as ‘indicated:

SPECIAL %QTERROGATORIES
1. Do you find by a prepéﬁaerance of the evidence that Dr.
Schooley provided substaﬂ&ard, that is, negligent, care to
Eileen Pruitt?
_ VYes

X No

2. If you answered "yes" to  number 1, answer this question,

R .



otherwise skip this question: Do you find Dr. Schooley's
negligence was a direct cause of Eileen Pruitt's injuries?
Yes

No

3. Do you find by a prep&ﬁderance of the evidence that Dr.
Guthrie provided subst&@dard, that is, negligent care to
Eileen Pruitt?

Yes

X No

4, If you answered "yes" :to number 3, answer this question,
otherwise, skip this q&%#tion: Do you find Dr. Guthrie's
negligence was a direct qﬁuse of Eileen Pruitt's injury?

Yes |

No

5. Do you find by a preponderance of the evidence that Oklahoma
Osteopathic Hospital provided an appropriate medical screen-
ing examination within the capability of the emergency
department, of Eileen Pruitt, to determine whether an
emergency medical condit;on existed?

_X Yes

No

6. Do you find by a preponﬁﬁrance of the evidence that Oklahoma
Osteopathic Hospital diﬁdﬁarged Eileen Pruitt when she was in
an unstable condition? |

Yes

X No

Said Special Interrogatories conformed to the jury's initial

o -3-



verdiet in favor of Defendant$ and against Plaintiffs.
IT IS, THEREFORE, ORDERED, ADJUDGED AND DECREED BY THE COURT
that the Defendants take juﬂgment in their favor and against

Plaintiffs, the Plaintiffs taking nothing by way of their

>/ Qii%?nafﬁig%é%%?@
g, 'S, DISTRICT JUDGE
APPROVED AS TO FORM:

A p—

Erry elone and

Complaint.

M
A

t¥ Melgne,
tlorneys for Plaintiffs

Stephen J. Rodolf and

Scott B. Wood,

Attorneys for Defendants,
Oklahoma Osteopathic Hospital
and Thomas Schooley, D.O.

et

Dan &. Rojgers and
Douglas Gelden,
Attorneys for Defendant,
Roy Guthrie, D.O.

-4



FOR THE NORTHERN

RONNIE J. HOLT,
Plaintiff,
vS.

CITY OF OWASSO, a political
subdivision; et al.,

Defendants.

Case No. 89-C-731-E

)
)
)
)
)
)
)
)
)
)

STIPULATION OF DISMISSAL WITH PREJUDICE

JUL 12 195

JACK €. 54
U.S. DISTR]

All the parties to this actian hereby stipulate that any and

all causes of action and claimsfagainst the Defendants,

Owasso, Oklahoma,

Terry Laflin,.

'Ken Yount,

Baker, are hereby dismissed with prejudice.

City of

Randy Brock and Eric

RSfnie J. HOLL

; . Esq
427 South Boston,
Tulaa, Oklahoma
(918) 582-7888
Attorney for Plaintiff

Suite 1803
74103

”

e, Jr., Esq.

Suite 1802
74103

A D DETRICH

Bast 2lst Street
S'cte 200, Midway Building
Tulsa, Oklahoma 74114
(918) 747-89%00

Attorney for Defendants

VER, CLEP
COURT

CTc

i
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IN THE UNITED ﬂmhﬂﬁs DISTRICT COURT 5ff
FOR THE NORTHERN DISTRICT OF OKLAHOMA » SN
’//"J LY [ . é’; 0
GOLDEN GAS ENERGIES, INC., g, /> .
an Oklahoma corporation, i, Y
Q,// ,f..
. . m
Plaintiff, 240 s
0,?ftjvr

vsS. Case No. 89-C~203-E

COLORADO INTERSTATE GAS
COMPANY, a Delaware Corporation,

gt Nttt Tt Naat? Sl Nl St Vgt Nt oot

Defendant.
STIPULATION OF DISMISSAL WITH PREJUDICE
Pursuant to Fed. R. Civ. P. 41(a)(l), the parties hereby
stipulate to the dismissal bf the above-styled action, with
prejudice. |
DATED this J 5 day of July, 1990.

MOYERS, MARTIN, SANTEE,
IMEL & TETRICK

y/// --E«//(, Ll

(R. Bebtt Sa#age JOBA #7926
D. Stanley Tacker, OBA #8819
320 S. Boston, Suite 920
Tulsa, OK 74103

(918) 582-5281

ATTORNEYS FOR PLAINTIFF
GOLDEN GAS ENERGIES INC.

K\?\D /’“_“ﬁ\ i
gy P QQ\“ — Q(\ —

James M. Sturdlvant Esq.
Ms. Teresa B. Adwan
M. Benjamin Singletary, Esqg.
Gary S. Hess, Esd.
GABLE & GOTWALS
2000 Fourth National Bank Building
15 West Sixth Street
“Tulsa, OK 74119-5447

ATTORNEYS FOR DEFENDANT
COLORADO INTERSTATE GAS COMPANY



e

_William J. Hornbostel,

Senior Attorney
Colorado Interstate Gas Company
P. O. Box 1087

~@olorado Springs, CO 80944
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IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA JUL
ROBERT LEE PRICE, )
Petitioner, g
v. % 89-C-1073-E
UNITES STATES OF AMERICA, et al, g
Respondents, ;

. RN
10

The Court has for consideration the Report and Recommendation of the United

States Magistrate filed June 14, 1990 in which the Magistrate recommended that
Petitioner’s Petition for a Writ of Hgmy-m‘ us pursuant to 28 U.S.C. §2241, be denied.

No exceptions or objections have l}rmen filed and the time for filing such exceptions
or objections has expired.

After careful consideration of the r'l_ﬁcord and the issues, the Court has concluded that
the Report and Recommendation of the United States Magistrate should be and hereby is
adopted and affirmed.

It is, therefore, Ordered that Petitioner’s Petition for a Writ of Habeas Corpus
pursuant to 28 U.S.c. §2241, is denied.

Dated this é&«ﬂgay of

UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT JUL 12 1999
FOR THE NORTHERN. DISTRICT OF OKLAHOMA r
ack C. Sii -
US. Disre e, L--’er"

KATHERINE KING,

Plaintiff,

vs.

PRINCIPAL CASUALTY INSURANCE
COMPANY, a foreign insurance

corporation,

Defendant.

No. 98-C-384-B

Tl it il Nl Sl sl il il sl Vvt

STIPULATION OF DISMISSAL

COME NOW the Plaintiff, Katherine King, and the Defendant,

Principal Casualty Insurance Coﬁpany, by and through their respective

attorneys, and in accordance with Rule 41(a})(l)(ii) of the Federal

Rules of Civil
prejudice of all
prejudice for the

in the Complaint

Procedures, hereby stipulate to the dismissal with
claims and causes of action involved herein with
reason that all matters, causes of action and issues

have been settled, compromised and released herein,

with each party to bear its own ¢osts.

e ——

~, )
JAMES E. ERASIER

VAN

7 Attorn?? fér plaintiff

ﬂttor for Defendant



IN THE UNITED STATES DISTRICT COURT FOR THE w12 £

NORTHERN DISTRICT OF OKLAHOMA

JACK CSILVER.CLERK

05 CISTRICT COURT

RAYMOND SNYDER, Individually, I
and on behalf cof all those Iy
similarly situated, I
Plaintiff, i
I

Vs, -1y No. 88-C-1500-C
I
ONEOK, INC., et al., I
I
Defendants. I

ORDER

Now before the Court for its consideration is plaintiff's
motion for class certification pursuant to F.R.Cv.P. 23(a) and
(b} (3). Having reviewed the'p&ﬁties' briefs and exhibits and the
applicable statutory and case law, the Court is now ready to rule
upon the motion.

Plaintiff brings this action for damages for alleged
misrepresentations and omisai&na made by defendant Oneck, Inc.

(Oneok) and its individual

ffrectors in disseminating certain
documents filed with the Securities and Exchange Commission.

Plaintiff claims these docuﬂﬁﬁta were materially misleading in

falsely portraying Oneok's *ﬁﬁnancial condition by minimizing
Oneck's contingent liabilities and the impact of various take-or-

pay claims and 1litigation ﬁ?on Oneok's financial condition.

e Lk e e e T e Lo



Plaintiff alleges that these misleading documents caused the price
of Oneok's stock to be artificilally inflated. According to
plaintiff, the price of Oneok'ﬁfbommon stock fell during December,
1987 from $25.50 per share fp. $17 1/8 per share, when Oneck
allegedly revealed the "true" extent of its take-or-pay problems in
briefs filed with the Oklahoma_aupreme Court on December 7, 1987.
Plaintiff has also named Peat, Marwick Main & Co. (now known as
KPMG Peat Marwick, and hereinafter referred to as "Peat") as a
defendant for Peat's certification of the financial information
contained in the allegedly misleading Oneok documents.

In his complaint, plaintiff has alleged violations of sections
10(b) and 20 of the Securitioﬁ Exchange Act of 1934, 15 U.S.C.
§§78 (b), 78(t) and Rule 10b-5. Plaintiff has also alleged causes
of actioﬁ for common law fr&&ﬂ and negligent misrepresentation
against all defendants.

Plaintiff's motion seeks to certify as a class

all persons who purchased or acquired the common stock of Oneok, Inc. from October

21, 1986 through and including Decemiligr 7, 1987, and held such stock on December

7, 1987. o

Plaintiff's Motion for Class Certification, p. 1.
Plaintiff would exclude from ﬁhe class any named defendants and
persons acting in concert with them, members of the immediate

families of the individual Qﬂfendants and the officers and

directors of the corporate deﬂﬁhdants.

F.R.Cv.P. 23(a) requires”ﬂhat a plaintiff prove four elements

to maintain a class action:f9(1) that the putative class of



plaintiffs is so numerous that joinder of all members is
impracticable, (2) that there qﬁa questions of law or fact common
to the class, (3) that the claiﬁa of the class representative are
typical of those of the clasu;_and (4) that the representative
plaintiff will fairly and adequately protect the interests of the
class. A plaintiff also must demonstrate the existence of one
factor listed in F.R.Cv.P. 23(b). Here, plaintiff contends that
Rule 23(b){(3) is met, in that the common issues of fact and law
predominate over individual issues.

Defendants have directed their challenges of plaintiff's

motion to four issues.’

Defendants question the typicality of
plaintiff's claims with those bf the putative class., Defendants
also question plaintiff's adaﬁuacy as a c¢lass representative.
Defendants additionally contend,ﬁhat plaintiff's common law claims
of fraud and negligent misrepresentation cannot be certified for
class action treatment becauﬁﬁfthose claims present individual
issues which will predominate bver'any common issues. Finally,
defendant Peat suggests that sh@uld certification be granted, that

the Court certify two classes, ®ach with separate representatives

and counsel, divided according to the time period in which a class

! pefendants have not challenged plaintiff's showing with
respect to numerosity or commgBality. Although plaintiff could
have been more specific in his egations of numerosity and could
have provided better delineatisn of the common issues, the Court
finds that plaintiff nonetheles® has satisfied his burden of proof
on these factors. :

[ T T



member purchased his Oneok “stock. The Court will address
defendants' contentions in ordaﬁ.

whicality

Defendants contend that piﬁintiff's claims are not typical of

those of the putative class. ﬁﬁncifically, defendants argue that

plaintiff's purchase after revﬂﬁwing financial sheets furnished by
his broker raises reliance 1#3&*8 different from those of class
members who actually relied uﬁﬁn the allegedly misleading Oneck
documents in purchasing their wﬁ&ras.

In response, plaintiff sug@i#ts that the "fraud-on-the-market"
theory should be applied in thl@ action to allow a presumption of
reliance. That theory is "basnE;OH the hypothesis that, in an open

and developed securities markati.the price of a company's stock is

determined by the available

mdterial information regarding the
company and its business.® . v. Levinson, 485 U.S. 224,

241-42 (1988). Thus, mnisleadling statements or omissions of

material facts presumably would affect the market price of the

stock and thereby defraud purdﬁﬁsers who rely on the integrity of

the market when making investméht choices. In Basic, the Supreme

Court reasoned that "[r]equiring proof of individual reliance from

each member of the proposed pl._= itiff class effectively would have
prevented [plaintiffs] from prééeeding with a class action, since
individual issues would then have overwhelmed the common ones."
Id., at 242. The Supreme Col thus held that a rebuttable

presumption of reliance the investor on any public




misrepresentation is permissibii in a Rule 10b-5 action. Id. at
247.

However, the Suprene Gﬁﬁrt also recognized that the
presumption of reliance could Eh rebutted by "[a]ny showing that
severs the link between the allaﬂad misrepresentation and the price
received (or paid) by the plainﬁiff, or his decision to trade at a
fair market price ...." Id. ﬁﬁf248. Defendants here argue that
any presumption of reliance mﬁﬂe in this action is rebutted by
plaintiff's deposition testimqﬁy of his reliance upon financial
analysis sheets furnished to him by his broker. Thus rebutted, the
fraud-on-the-market theory is ﬁnavailable to plaintiff, according
to defendants.

In support of their axrgument, defendants cite several
decisions‘which have held that ﬁjplaintiff's reliance upon a third
parties' information or expertiﬁa renders his clainm atypical. See,
Markewich v. Ersek, 98 F.R.D. ﬁ, 11 (S.D.N.Y. 1982) (reliance on

third parties' recommendation renders plaintiff's claims atypical);

Greenspan v. Brassler, 78 F.R.Iy, 130, 132 (S.D.N.Y. 1978) (reliance
on brother's expertise vitiates typicality of plaintiff's claim).

Other decisions, however, have not found a plaintiff's
derivative reliance to be atypieal, and thus fatal to certification

of a class. For example, one dﬂﬁrt has observed that "[r]eliance on

third parties such as investmenf counselors or knowledgeable family
members is likely to be typiﬁhl, rather than atypical, of the

circumstances under which a sibstantive number of class members




purchased their stock." Kro ans World Airlines, Inc., 104

F.R.D. 50, 53 (S.D.N.Y. 1984). #Another court has noted that

[D]iffering types of reliance are present
always be some individuals who read t
secondary analyses such as Moody's ¢
advice of stockbrokers or friends. If d
differences of this nature were sufficie
never be a class action of securities pu
modes of reliance — on stockbrokers,

atypical.

every securities class action. There will
al statements directly, others who read
@ Line, and many others who relied on the
nts' argument were to prevail that factual
defeat class action certification, there could
. In the present case, moreover plaintiff's
, and published financial information -- is not

|n_re Data Access Systems Securities Litigation,
103 F.R.D. 130, 139 (D.N.J. 1984),

In Garfinkel v. . , 695 F. Supp. 1397 (D. Conn.
1988), the court found that th;iiiaims of the three proposed class
representatives there were not  atypical, despite their admitted
reliance upon their broker's o;T'ﬁsband's advice or upon favorable
newspaper articles, rather th onn the alleged misleading press
releases issued by the defenda company. Id. at 1404. In light of
these decisions, the Court doe# not find plaintiff's reliance upon
financial sheets received £ his broker renders his claims
atypical for class representatlién purposes.

In assessing a challenge ﬁ typica1ity, "[t)lhe proper inquiry

is whether other mnmembers of class have the same or similar

injury, whether the action i@ based on conduct not special or
unique to the named plaintif] and whether other class members

have been injured by the same irse of conduct." Dura-Bilt Corp.

v. Chase Manhattan Corp., 89 ¥.R.D. 87, 99 (S.D.N.Y. 1981). The

Court finds that plaintiff ha leged a course of conduct by the

defendants in making misrepre ations and omissions of material




fact, which resulted in injury to plaintiff and other class
members. No showing has baaﬁfnade that the injury alleged by
plaintiff is unique to him, or h#s not been suffered by other class
members.

Additionally, at this stage of the action, the Court cannot

inquire into the merits of pldihtiff's case. Eisen v, Carlile &

Jacguelin, 417 U.S. 156, 177=78 (1973). To consider issues of
plaintiff's reliance here risks evaluation of the merits of
plaintiff's case.

Accordingly, the Court finds that plaintiff's claims meet the
typicality requirement of F.R.CV.P. 23(a)(2).

2. Adequacyiaf Representation

Defendants also have alleged that class certification should

be denied because plaintiff has shown deficiencies in knowledge

about this lawsuit which make him unfit to represent the putative

class. More specifically, defendants have alleged that plaintiff

has conducted no personal inve "igation of the alleged wrongdoing,

relying instead upon one a I'his attorneys to conduct that
investigation for him before tﬁﬁ_ complaint was filed. Defendants
also complain that plaintiff hﬁﬁ not read the documents he alleges
to be misleading and has not m&ﬁh @ven a general investigation into
the gas industry's take-or-pay problems. Rather than plaintiff's
actively participating in thm #anduct of this action, defendants

maintain that he passively ha#ﬁx&lied upon his attorneys to plan

and manage his lawsuit. Dafendants point to the fact that



plaintiff's attorneys prepared the complaint, which plaintiff did

not read until just before or ey it had been filed. Defendants
also call attention to plaintiff's confusion about the complaint's
allegations concerning the pay¥ties, class status, the basis for
damages and whether experts had yet been retained.

Plaintiff replies to defendants' allegation by emphasizing his

knowledge and commitment to the action as a class representative.

Class certification has ‘peen denied when the purported

representative appears to 1la

familiarity with his case. See

Kassover V. 691 F. Supp. 1205, 1212-13 (D.

o ?

Minn. 1987) (plaintiff admitt@d in deposition that he had "no

facts" to support essential :gations made in his complaint):;

Levine v. Berg, 79 F.R.D., 9 97-98 (S.D.N.Y. 1978) (plaintiff

unfamiliar with defendants' f{led reports and unwilling to learn

basic facts); Greenspan v. , 78 F.R.D. 130, 131 (S.D.N.Y

1978) (plaintiff lacked knowl of facts in complaint).
However, the representative need not understand all the

complexities of a securitles case to provide adequate

representation, so long as "h ows what his lawsuit is about."
Katz v. Comdisco, Inc¢c., 117 F.R:D. 403, 410 (N.D. Ill. 1987). See

122 F.R.D. 522, 528 (N.D. Ill.

1988) (in a complex securitie: ge, "it is irrational to expect

plaintiffs to exhibit a detai: knowledge of the issues."); In Re

Storage Technology Corp., 1% +R.D. 113, 119 (D. Colo. 1986)

(plaintiff was an adeguate ass representative who knew the




underlying legal basis of hiaﬁketion, although he did not Xnow
specific misrepresentations allﬁged in his complaint.)

The Court has reviewed plﬁihtiff's deposition testimony with
regard to his knowledge of thilﬁﬁction. From its review, the Court
does not find that plaintiff 1i¢kﬂ familiarity with this lawsuit.
Unlike the plaintiff in Levine, who could not recall any of the

facts and circumstances prompt her purchase of stock, plaintiff

was able to give a reasonably'&itailed account of his purchase of

Oneok stock. ee Snyder deposition, p. 40, lines 9-23. 1In a

decision cited by all defendqﬁ#s, Kelley v, Mid-America Racing
Stables, Inc., No. 89-1362-A (W.D. Okla. Feb. 13, 1990), the court
there found that the investor did not know how he had been
allegedly cheated, other than ﬁﬁat his attorney had told him. 1In
contrast,lplaintiff here has de##ribed his perception of the wrongs
he alleges have been committed by the defendants, and has
determined a basis for his damages. See Snyder deposition, p. 64,

lines 19-25; p. 65, lines 1=13; 68, lines 14-22; p.1l12-13; p.

179, 1lines 12-22; p. 196, 8 16-25; p. 217, lines 19-23.
Additionally, plaintiff appear’a-'-;‘ﬁ'.o comprehend the responsibilities,
financial and otherwise, requiﬁhd of a class representative, and
appears willing to shoulder tﬁﬁka responsibilities. See id., p.

69, lines 7-23; p. 72, lines 8

28: p. 75 lines 12-16; p. 166, lines
15-19.

The degree of reliance a_#@nas representative may place upon

his counsel in prosecuting the-




the courts have cautioned against "blind reliance upon even
competent counsel by uninterested and inexperienced

representatives." ding Company, 61 F.R.D. 592,

594 (M.D. Pa. 1974). Such."hlihd reliance" permits the attorney
prosecuting the action to &dt with "unfettered discretion,"
thereby becoming the class'jrapresentative and creating the
potential for conflicts of intﬁﬁhkt.'IgL at 595. See also Kassover

v. Computer Depot, Inc., 691 ¥.Supp. 1205, 1214 (D.Minn. 1987)

(plaintiff relying entirely on his attorney's direction of action
creates unacceptable possibility of conflict of interest).

on the other hand, courts have also recognized that the
representatives rely on their aﬁtorneys to formulate strategies in
complex litigation involving intricate details, which the
representative may not be ablg;to master. Kgoenig v. Benson, 117
F.R.D. 330, 337 (E.D.N.Y. 1987). See also Klein v. A.G. Becker
paribus Inc., 109 F.R.D. 646, 651 (S.D.N.Y. 1986) (ordinary

investor cannot reascnably be expected to have requisite legal

background and sophisticatia o assist counsel in assessing

liability). Another court has stated,

[Tlhe court would be naive to apply & Wyle that lay persons purporting to represent a
class, cannot rely heavily on their attorriéy for guidance, advice, and financial assistance.
Lay persons rely on attorneys for suctt pldfposes in individual actions, and there appears
to be no strong policy reason to preciudé them from doing so in class actions. Just as
a plaintiff, otherwise adequate, with I uate counsel might be deemed to be an
plaintiff with competent counsel may be

inadequate representative, an unSOPHKHka
deemed to be an adequate representatiye.

Ross v. Bank South, N.A., (CCH) Fed.Sec.L.Rep.
¥ 92,526, p. 93,149, 93,150 (N.D. Ala. 1986).
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Defendants claim that plaintiff has relinquished his
responsibilities as class reprﬁﬁﬁntative to his attorneys, who are
running the lawsuit as de :aﬂ&g plaintiffs. The Court notes,
however, that while p1aintif£ ﬁay defer to his counsel's legal
judgment, he has not totally sdﬁrendered his interest in the case
nor his role as representative. For example, plaintiff questioned
his counsel about legal language in the complaint which he didn't
understand. See Snyder deposiﬁion, p. 31, lines 1-14. Plaintiff
appears to stay in contact witﬁfhis counsel regarding the lawsuit.
See id., p. 23, lines 18-20;: Plaintiff has demonstrated an
interest in and commitment tﬁ"this action and appears to take
seriously his duties as a class representative.

"[I]n securities cases .. where the class is represented by
competent and zealous counsel, class certification should not be
denied simply because of a perﬁ&ived lack of subjective interest on

the part of the named plainti??ﬂ unless their participation is so

minimal that they virtually have abdicated to their attorneys the

conduct of the case." v. J.C. Bradford & Co., 827 F.2d

718, 728 (11lth cCir. 1987). = The Court is not persuaded that

plaintiff lacks either the fﬂﬁiziarity with or interest in this

action to find him inadequatﬂ@@o serve as a class representative.
3. Certificatiﬁﬁ'of Common Law Claims

In Counts II and III ot}ﬁi; complaint, plaintiff has alleged

causes of action for . ﬁﬁhmon jaw fraud and negligent

misrepresentation. The comﬂﬁﬁiﬂt does not recite the state law

11




under which plaintiff brings @se claims. Defendants object to

certification of these pendent gommon law claims, contending that
individual reliance issues will predominate over common issues.
"There is no consensus ampng the federal courts as to the
propriety of certifying F.R.CV.P. 23(b)(3) classes in common law

securities fraud cases, even whén such claims are pendent to 10b-5

claims." Peil v. Speiser, 806 ¥.2d 1154, 1159 n.8 (3d Cir. 1986).

Some decisions have found th&t "without the fraud on the market

theory - which typically has nwt been recognized in state law -
individual issues of reliance ﬁ 11 predominate over common issues.

Inc., No. 89-1362-

A, slip op. at 12-13 (W.D. ‘Feb. 13, 1990) (fraud-on-market

theory not yet developed in state courts); Moskowitz v. Lopp, 128

F.R.D. 634, 632 (E.D. Pa. 1989) ‘feclaims involving theories novel to

state law should be left to state courts).

Other decisions have certified class actions as to common law

fraud and negligence claims, ing that common questions of law

and fact would predominate over questions of individual reliance.

In Gruber v. Price Waterhouse, 117 F.R.D. 75 (E.D. Pa. 1987), the
court noted,

Proof that a material misrepresentation made and that the defendants intended the
representation to be made will be com 0 all members of the class. Moreover, these
elements as well as the question of da g are common to both the federal and state
law claims.

Id. at 81.
Where misrepresentations and ' ions were alleged to have stemmed

from misleading reports, forms #nd news releases, rather than from

T12




personal contacts between deﬁdﬁdants and class members, another
court has found a limited factual basis for fraud and
misrepresentation claims, reduaihg the significance of the reliance
issue. In Re ORFA §ecg:1;igg-ﬁ1;iggtion, 654 F.Supp. 1449, 1461
(D.N.J. 1987). Moreover, reliance issues have not been found to
impede a class action, when tﬁa court, with the parties' help,
could devise procedures to handle separately individualized issues.

See, In Re ORFA, 654 F.Supp. &t 1461 (suggesting use of separate

hearings, special masters and questionnaires as procedures to

handle questions of individual reliance); Dekro v. Stern Bros. &

Co., 540 F.Supp. 406, 418 (W;D. Mo. 1982) ("where reliance is
genuinely disputed, the parties and the court should be able to
fashion a workable arrangem#ﬁt for trying the issue without
destroying the efficacy of class proceedings on other issues")..
Defendant Peat has noted ﬁhat differences in laws of various
states in which class members reside will predominate over common

issues in this action. However, no showing has been made as to how

many states would be involved, $nd whether a conflict exists among
the various states' laws. Thuf@ourt will not undertake a conflict
of laws analysis in its considération of the present motion.

At this stage in the pfﬁuont action, the court finds the
decisions in favor of certifi@htion of the pendent claims to be

more persuasive. Plaintiff's @Mﬁmon law claims are predicated upon

the same conduct on which hisfﬂﬂdnral securities claims are based.

The pendent claims thus "derivé from a common nucleus of fact" with

13



the federal claims. See 383 U.S.

715, 725 (1966). Evidence a -proofslof plaintiff's common law

claims and federal securities ims will likely overlap, aiding in

an economical trial presentat of the pendent claims. Moreover,
to require class members to bring separate actions in various state
courts on their state law cauw:ﬂ*uf action, while proceeding here
with the federal securities  @1aims, appears at this time to
contravene considerations of iﬁdicial economy and fairness and
convenience to the parties. .

However, the Court alsﬁh recognizes that as this action

progresses, the potential exists for issues of reliance and

variations in state laws on fr#ud and negligent misrepresentation

to predominate and render a ¢ 8 treatment of the pendent common
law claims unmanageable. Accordingly, the Court will provisionally

certify the pendent claims for #lass treatment. The class will be

decertified if class treatment :©6f the pendent claims proves to be
unworkable.

4. Creati m"of subclasses

Defendant Peat has suggeégsited that if the Court approves a

class treatment of this action, the facts of this case require the

creation of two classes with séparate representatives and counsel.

Peat claims that two classe ﬁ: purchasers of Oneok stock are

ing upon the time in which their
lubclass division Peat advocates,

the first class would be comp of those purchasing Oneok common

14




stock on or after October 21,}1986 and before the issuance of
oneck's Form 10-K on August 31, 1987 but who held their stock on
December 7, 1987; these purchaiars thus would have had only the
audited financial statements for 1986 available to them. The
second class, who would have had Oneok's audited 1987 financial
statement available to them, would be comprised of those purchasing
their Oneok shares after the August 31, 1987 publication of Oneck's
10-K and who held their shares on December 7, 1987. Peat contends
that since the information provided regarding Oneok's take-or-pay
problems varied between the 1986 and 1987 financial statements, the
reliance by the purchasers upon those statement in buying their
oneok shares would also vary; creating conflict among class
menmbers.

F.R.CV.P. 23(c) (4) authorizes a court to divide a class into
appropriate subclasses. However, at this time, the court will
defer its consideration of the need to create subclasses until an
actual conflict in interests among class members becomes apparent.

conclusion

For the reasons stated ahove, the Court finds that plaintiff
Raymond Snyder's motion shouiﬂ be GRANTED, with the proviso that
the pendent common law claims will be provisionally certified for
class treatment. Plaintiff is hereby ordered to prepare a form of
notice which will comply with the requirements of F.R.CV.P.
23(c) (2) and to present that:ﬁurm for the Court's approval within

thirty (30) days of the daté of this order. Plaintiff is also

15



ordered to file with the Court the names and addresses of the

alleged members of the putative class.

IT IS SO ORDERED this //':E; : day of Z,uj‘,/ , 1990.

Chief Judge, U. S. District Court
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

SOONER FEDERAL SAVINGS ASSOCIATION,
by and through its Conservator
Resolution Trust Corporation,

Plaintiff,

VS, Case No. 9Q-C-132-C
JACK D. FARMER, PATRICIA A.
FARMER, GURPREET K. ATWALL,
INDER R. SINGHAL,

SWARNA L. SINGHAL,
RAJESHWAR PAL S. SANGHA and
RANBIR PAL K. SANGHA,

FILED

JuL 121990

Jack C. Silver, Clerk
u.S. DISTRICT COURT

vvuvuvw-—tvs—r-—dvvus—ts—d

Defendants. -

ORDER APPROVING PINAL RECEIVER'S REPORT,
DIRECTING DISBURS , OF FUNDS, DISCEARGING THE
RECEIVER AND RELEASING AND DISCHARGING THE RECEIVER'S BOWD

Upon the Application for Order Approving Final
Receiver's Report, Directingfbisbursement of Funds, Discharging
Receiver and Releasing and ‘Discharging Receiver's Bond filed
herein by Sooner Federal Savings Association, by and through its
Conservator Resolution Trust Garporation ("Sooner"}, and for good
cause shown,

IT IS THEREFORE Gmﬁiémmn, ADJUDGED AND DECREED by the
Court that the Final Receivméﬁa Report filed herein is approved,

that any funds and deposiﬁ% held by the Receiver Or in the

Receiver's name shall bE";llivered to the purchaser of the

Mortgaged Property, Victot . Turner and Stanley Pesner, a

general partnership, that “upon delivery of such funds and

deposits and accounting therefor, Bryan Wilkinson is hereby

NOTE: THIS ORDER IS TO L€ MAILED
8Y MOVANT TO ALL CCOUNSEL AND

FRO SE LITIGANTS IMIMEDIATELY
UPOMN RECEIPT.



released and discharged £from any obligation or Lliability as
Receiver in this action, and that the Receiver's Bond posted
herein is hereby released and discharged.

ORDERED this 5HAday-af July, 1990.

APPROVED:

o
.éggsPadth, Esqg.
Baker, ter, McSpadden,
Clark, Rasure & Slicker
800 Kennedy Building
Tulsa, OK 74103

Attorney £ laimyiff

Sooner Federal Savin Association

77

Wwilliam R. May;g ;31 .

312 N. Mt. Oliy
Siloam Springs/ AR 72761

Attorney for Defendants
Jack D. Farmer and Patricia A. Farmer
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UNITED STATES DISTRICT COURT TR

NORTHERN DISTRICT OF OKLAHOMA WL bt
| Jos L silver, Clerk
W oTeiCT COURT
UNITED STATES OF AMERICA )
)
)
vs. ) Docket No. 78~-CR-23-C
)
)

Dale Ray Waller

ORDER

The Court finds that the defendant's Motion for Reduction of
Sentence pursuant to Rule 35, Federal Rules of Criminal Procedure,

which was filed on June 15, 1990, should be and is hereby denied.

At sentencing, the Court possessed adequate information to

impose sentence and finds that the sentence imposed is justified.

It is ordered this _11 day of . July , 1990.

H. Dale Cook, Chief
United States District Judge




™

IN THE UNITED BTATES DISTRICT COURT 7
FOR THE NORTHERN DISTRICT OF OKLAHOMA ~ ~ _ - —,

JUDY ROSS BELL,

Plaintiff;

vs. No. 89-C-398-B Y

ALLSTATE LIFE INSURANCE COMPANY,

e L L N N R ) T S

Defendant.

JUDPGMENT

Pursuant to the Order Sustaining Defendant's Motion for
Summary Judgment filed hardﬁﬁth, Judgment is hereby entered in
favor of Allstate Life Insurgﬁﬁe Company and against the Plaintiff,
Judy Ross Bell, and the Pla#htiff's action is hereby dismissed.
The Defendant is awarded costylpf this action if timely applied for

pursuant to Local Rule G(E).:

DATED this /X~ = day of July, 1990.

UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT -
FOR THE NORTHERN DISTRICT OF OKLAHOMA RN

JUDY ROSS BELL, o
U.S.

Plaintiff,
vs. No. 89-C-398-B

ALLSTATE LIFE INSURANCE conpaﬂv,

D T T

Defendant.
E IN DEFENDANT'* S
¥ BUMMARY JUDGMENT

The Motion for Summary Judgment Pursuant to Fed.R.Civ.P. 56
of the Defendant, Allstate Life Insurance Company, is before the
Court for decision. The reqﬁﬁd before the Court consists of the
subject life insurance policy; the deposition of Dr. Robert Lynch,
and the death certificate prﬁﬂented by Defendant. For the record
the Plaintiff has submitted medical reports of Dr. Michael D.
Farrar, D.O. and Dr. J. D. Mﬁk&nzie, pursuant to 28 U.S.C. § 1746,
and a copy of the Hillcrest;nedical Center operative report of
December 29, 1986.

The issue presented is f;’whether insured Larry Dale Bell's
death, occurring on Decemberzﬁé, 1986, was accidental within the
terms of the subject life inﬂﬁ;&nce policy. The subject accidental
death life insurance policy.iﬁates it will pay for loss of life

resulting from injury and dafﬁﬂes injury as follows:

odily injury caused by an
hile the insurance is in
force and which inju¥y results, within 365 days
after the date of the accident, directly and
independently of a}l other causes, in any of
the losses to which the insured applies, to-
wit, death ...."

" f'ITnjury' means
accident occurrin

[N ~t i
sivgr o ierlk

L TRICT CCURT



Therefore, the insured's deai';:ﬁ must result from accidental bodily

directly and independently of all other causes.

The undisputed facts tu‘lcan from the record and developed by
the testimony of Dr. Lynch and reports of Drs. Farrar and McKenzie
establish the following: Thﬂq:.j'deceased, lLarry Dale Bell, was a 40-
year old male employed by Iﬁéﬁrsoll Rand as a welder. On December
10, 1986, he was working on a“: large oil tank in a paint room while
a similar tank was being painted nearby. Mr. Bell did not have a
respirator and the paint fu*miu were quite strong. When Mr. Bell
arrived home that evening hd_::':ﬁas covered with a lot of the paint.
Mr. Bell was extremely fati@ﬁnd, complained of nausea, weakness,
and stated he was having di"fg'iculty getting his breath and rested
the balance of the evening. 'l'I'he following day when his symptoms
persisted Mrs. Bell took nim to a local hospital in Sapulpa,
Oklahoma. The x-ray and elmzﬁrocardiogram taken by the emergency
room physician were reported to be normal and that physician
followed Mr. Bell until December 16, 1986, when the physician
desired to refer Mr. Bell to a éardiologist but due to mechanical
difficulties of Mr. Boli"u automobile this could not be
accomplished. Mr. Bell's uymptoms of chest pain, shortness of
breath, and "viral" syndromi'f:épersisted. Oon December 26, 1986, Mr.
Bell was taken to the Doct;égs-' Hospital emergency room in Tulsa,

Oklahoma where he was subse¢ s;_:__antly admitted to the hospital in the

early morning hours of Deogmber 27, 1986. He was attended by

Robert Lynch, M.D., a cardis legist, and during the hospitalization



it was noted he had an abnormal EKGC. There were incidents of
nocturnal episodes of sinus arrest and complete heart block. Mr.
Bell was therefore transferred to the Hillcrest Medical Center on
December 29, 1986, for coronary angiography. The coronary
angiography showed a 95% ségmﬁntal stenosis or blockage of the left
anterior descending artery.  Dr. Lynch recommended and performed
an angioplasty on December 29, 1986. During this procedure, the
left anterior descending artéry cccluded and was attempted to be
re-opened, but occluded a second time. Mr. Bell was rushed to
surgery for coronary artery bypass grafting and upon arrival at the
operating suite he was seen to be in distress becoming dusky and
hypotensive. A crash procedure was performed of a bypass graft to
the left anterior descending artery but in spite of numerous heroic
efforts Mr. Bell was pronounced deceased at 9:18 P.M. on December
29, 1986.

An autopsy was performed on December 31, 1986, that showed
thrombosis and complete occlusion of the left anterior artery with
probable myocardial infarction..

Significant past history of Mr. Bell showed that he had a
three year history of hypertension that had been medicinally
controlled. There was a family history of coronary artery disease.
Before December 10, 1986, he was otherwise asymptomatic and
functioning in normal health;

There is a suggestion_ that the acute symptomatology of
December 10, 1986, may havd been precipitated by the excessive

paint fumes in the paint room. All of the physicians recognized



that Mr. Bell had an."undiagnosed significant coronary
atherosclerosis, which had pre-existed although asymptomatic for
a long time. Arteriosclerosis 1s a progressive development of
deposits of cholesterol, ot@ﬁt fat substances, that layer into the

blood vessel itself, progfﬁssively narrow the blood vessel,

accumulate other factors in the blood, predominantly, some of the
clotting factors; and the éﬂhct cause is unknown. The immediate
cause of Mr. Bell's death was electromechanical dissociation of the
heart which was the result of acute myocardial infarction which was
the immediate result of an acute thrombus formation of the left
anterior descending artery &nﬁ an indirect result of long standing
arteriosclerotic coronary aftary disease.

Thus, it is clear from the record that no material issue of
fact remains to submit to tﬁ;;trier of fact that Mr. Bell's death
resulted from accidental bodiiy injury, directly and independently
of all other causes. The uﬁaisputed facts establish that Mr. Bell

had a long standing athero#ﬁlarotic cardiovascular disease that
contributed to his death. PBgwley v. American Home Assur. Co., 450

F.2d 1079 (10th Cir. 1971); Minven v. American Home Assur. Co., 443
F.2d 788 (10th Cir. 1971);

Co., 365 P.2d 387 (Okla. 1%61); and McCarty v. Occidental Life
n, 268 P.2d 221 (Okla. 1954).

Co., supra, the court stated:

t that his heart condition
cause of his death, the
court considered that it was obliged to take
the case from 4 jury since the quoted
provision in the policy limited recovery to

4



instances in which the injury itself produced
death.

"The applicable law is that of Oklahoma, and
the Supreme Court of that state has on numerous
occasions construed language such as that which
appears in the instant policies. Generally
speaking, Oklahoma has followed the generally
accepted rule that where the insured is
afflicted with a disease or infirmity which
substantially contributes to death or injury,
the death or injury is not within the coverage
of a policy which insures against death or
bodily injury by aecidental means, direct and
1ndependent of othur causes. See Vowell v.

: Co., 428 P. 2d 251

(Okl. 1966), and Hume v
Accident Ins. Co., 365 p 2d 387 (Okl. 1961).

Dr. McKenzie states that if one defines an accident as a
sudden or unexpected event that brings about a change the coronary
occlusion due to recent thrembus and particles of atheromatous
plagque which produced the myocardial infarction and
electromechanical dissociatibn could be considered an accident.
Notwithstanding Dr. McKenzié's offered opinion concerning the
accidental nature of the oceclusion of Mr. Bell's left anterior
descending artery, the facta are undisputed that Mr. Bell's pre-
existing atherosclerotic cat@ﬂbﬁascnlar disease contributed to the -
cause of his death. The reaﬁpns given in support of an expert's
opinion, rather than the abaﬁnhct opinion itself, is of importance
and must be examined. Downs v, Longfellow, 351 P.2d 999 (Okl.
1960), and 32 C.J.S. Evidenc._n_:'ﬁ 569.

Summary Jjudgment pursuiﬁf to Fed.R.Civ.P. 56 is appropriate
where "there is no genuine iﬁ#ue as to any material fact and that

the moving party is entitlddfto judgment as a matter of law."



celotex Corp. v. Catrett, 477 U.S. 317, 106 S.Ct. 2548, 91 L.Ed.2d

265, 274 (1986); Anderson v, Liberty Iobby, Inc., 477 U.S. 242, 106
S.Ct. 2505, 91 L.Ed.2d 202 .(1986); Windon Third 0il and Gas v.

a3 jon, 805 F.2d 342 (l0th cCir.
1986). In Celotex, 477 U.s;ipt 317 (1986), it is stated:

"The plain language of Rule 56 (c) mandates the
entry of summary judgment, after adequate time
for discovery and upon motion, against a party
who fails to ma a showing sufficient to
establish the existénce of an element essential
to that party's case, and on which that party
will bear the burdenh of proof at trial."

To survive a motion for summa,;_'i,fﬁ judgment, nonmovant "must establish

that there is a genuine isste of material facts..." Nonmovant
"must do more than simply Ihow that there is some metaphysical
doubt as to the material fac¢ts." Matsushij v. Zenith, 475 U.S.
574, 585 (1986).

For the reasons stated herein no genuine issue of material
fact remains that the insured's cause of death resulted from
accidental bodily injury, directly and independently of all other
causes. The Defendant's Metion for Summary Judgment pursuant to
Fed.R.Civ.P. 56 is therefore SUSTAINED.

A separate Judgment is nntered in keeping herewith.

DATED this /C;Z ‘ day of July, 1990.

UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR& L diws ﬂ
THE NORTHERN DISTRICT OF OKLAHOMA

EMMETT NICK,
Plaintiff,

vs.

CONTINENTAL BAKING COMPANY,

a Delaware corporation
domesticated in the State
of Oklahoma, d/b/a WONDER
BREAD,

and,
TEAMSTERS LOCAL 886, an
AFL/CIO affiliated labor

union,

Defendants.

wuvyuvvuukuvvuvuvv

CRDER

JUL 11 1330

JE L LYER, GLERK
U5 GISTRICT COURT

Case No. 90-C-136-B ///

The Defendant, Continental Baking Company (Continental), filed

its motion for summary judgment entitled DEFENDANT CONTINENTAL

BAKING COMPANY'S MOTION FOR SUMMARY JUDGMENT/MOTION TO STRIKE. In

the Motion and the Memorandum Brief filed in support thereof,

Continental requests the Court, for reasons specified, to dismiss

Plaintiff's Complaint. Additionally, Continental asks the Court to

strike Plaintiff's claims for damages for emotional distress,

exemplary or punitive damages and front pay as not recoverable

under Section 301 of the Labor Management Relations Act (LMRA).

Continental also moves to strike Plaintiff's demand for a jury




P -
trial as not available under LMRA.' Notwithstanding Continental's
request for dismissal of Plaintiff's claims, since it has referred
to matters outside the pleadings, the Court will treat
Continental's Motion as one for summary judgment.2

This is a "hybrid" Section 301/fair representation suit, being

both an action under IMRA, 29 U.S.C. §185, ef seq, against

Continental for alleged breach of a collective bargaining
agreement, and an action under the National Labor Relations Act
(NLRA) against Defendant Teamasaters Local 886 (Teamsters) for
alleged breach of the duty of fair representation. This dual
approach has case law authority. See Sosbe v. Delco Electronics
Division of General Motors Corp., 830 F.2d 83 (7th Cir. 1987):; See
also Vaca v. Sipes, 386 U.S. 171 (1967). While Section 301 does not
include a statute of limitations, the Supreme Court has held the
six-month statute of limitations found in Section 10(b) of the NLRA

also governs actions brought under Section 301. DelCostello v,

International Brotherhood of Teamsters, 462 U.S. 151, 103 S.cCt.
2281 (1983).

Plaintiff's NLRA cause of action accrued when, in the exercise

of reasonable diligence, he knew or should have known his union

' Continental's Motion to Strike Jury Trial has been

withdrawn. See this Court's Order of April 9, 1990.

. 2 continental has failed to comply with the requirements of
Rule 15 (b), Local Rules of the Northern District of Oklahoma,
regarding motions for summary judgment in that Continental has not
set forth a statement of materid&l facts, numbered, to which there
exists no genuine dispute. In the interest of judicial economy the
Court will endeavor to off-set this lack of proper pleading.

2



would not assist him in his dispute with Continental. Freeman v.

local Union No., 135, Chauffeurs, Teamsters, Warehousemen and
Helpers, 746 F.2d 1316 (7th Cir. 1984); Metz v. Tootsie Roll

Indus,., Inc., 715 F.2d 299 (7th Cir. 1983), cert. denied, 464 U.S. 1070

(1984). Plaintiff's Section 301 cause of action accrued when, as
in any breach of contract action, the alleged breach actually
occurred. The Court must next determine these matters factually,
if possible under the record before it.

Plaintiff, a Wonder Bread route salesman, was terminated by
Continental on or about June 9, 1989, for his alleged inability to
get along with one of his route customers, Git & Go Stores.
Plaintiff was a member in good standing in the Defendant Teamsters
Local 886. Plaintiff challenged the termination and an August 2,
1989, grievance hearing was held, which resulted in the termination
being upheld.

The August grievance panel consisted of two Continental
representatives and two Teamsters representatives as provided in
the collective bargaining agreement. One of the Teamsters
representatives was Ken Taylor, who had been a supervisor of
Plaintiff with Continental until late June, 1989. Plaintiff filed
his initial grievance on June 13, 1989.

On January 26, 1990, Plaintiff filed a complaint with the
National Labor Relations Board {NLRB) charging both Continental and
Teamsters had each committed an unfair labor practice by permitting
its supervisor to sit on the arbitration panel, and that, further

Teamsters failed to enforce Plaintiff's right to progressive



discipline under the collective bargaining agreement. After
Plaintiff filed the instant action he dismissed the unfair labor
practice charge.

Plaintiff's termination was upheld August 2, 1989, by,
Plaintiff alleges, a tainted panel.® Plaintiff filed this action
on Feb. 20, 1990, 6 months and 18 days later. Plaintiff contends
he was foreclosed by contract® from suing Continental until
Teamsters breached its duty, towards Plaintiff, of fair
representation. This duty, Plaintiff arques, was breached on
February 2, 1990, at the expiration of the six month limitations
period. Plaintiff's argument is sophistic. If Teamsters is subject
to a six month period within which to file an action against
Continental on behalf of Plaintiff, this period would only begin
to run if and when an unfair-labor-practice cause of action arose
in Plaintiff's favor against Continental. But Plaintiff's cause of
action against Continental is based upon an alleged breach of the
collective bargaining agreement juxtaposed to Plaintiff's cause of
action against Teamsters being based upon alleged lack of fair
representation (when broﬁght in the same suit, the so-called
"hybrid action").

The Court concludes that, factually, Plaintiff's alleged

breach of the collective bargaining agreement cause of action

> Plaintiff states Ken Tayler was demoted from supervisor for
the purpose of sitting on Plaintiff's grievance panel, later to be
reinstated as supervisor. It dges not appear from the present
record whether Taylor was so reinstated.

* The contract was the collective bargaining agreement.

4



against Continental arose, if at all, no later than August 2, 1989.

It is therefore time barred, not having been prosecuted within the

requisite six month period. DelCostello, supra.

Plaintiff's alleged cause of action, for 1lack of fair
representation, against Teamsters is not before the Court for
decision since not within the ambit of Continental's Motion for
Summary Judgment. The Court is of the opinion, however, Plaintiff
faces a burdensome task on the issue of statute of limitations
relative to his claim against Teamsters in view of Teamsters Answer

raising such issue as an affirmative defense. It is the Court's

view DelCostello, supra, Freeman v, Local Union No. 135, Chauffeurs,
Teamsters, Warehousemen and g, supra, and additional cited

authorities do not teach otherwise.

Summary Jjudgment pursuant to Fed.R.Civ.P. 56 |is
appropriate where "there is no.genuine issue as to any material
fact and that the moving party is entitled to judgment as a matter

of law." Celotex Corp. v. Catrett, 477 U.S. 317, 106 S.Ct. 2548,

91 L.Ed.2d 265, 274 (1986); Andi v. Liberty lobb 477

U.S. 242, 106 S.ct. 2505, 91 L.Ed.2d 202 (1986); Windon Third 0il

and Gas v. Federal Deposit ! e Corporation, 805 F.2d 342
(10th cir. 1986). 1In Celotex, 477 U.S. at 317 (1986), it is
stated:

"The plain language of Rule 56 (c) mandates the
entry of summary judgment, after adequate time
for discovery and upon motion, against a party
who fails to make & showing sufficient to
establish the existence of an element
essential to that paprty's case, and on which



that party will bear the burden of proof at
trial."

To survive a motion for summary judgment, nonmovant "must establish
that there is a genuine issue of material facts..." Nonmovant
"must do more than simply show that there is some metaphysical
doubt as to the material facts." Matsushita v. Zenith, 475 U.S.
574, 585 (1986).

The Court concludes Continahtal's Motion for Summary Judgment
should be and the same is hereby SUSTAINED. In view of the Court's
determination of the statute of limitations issue, the Court will
not address, as moot, Plaintiff's claims against Continental
relative to punitive damages for emotional distress and front pay
as being recoverable in a Section 301 action.

IT IS SO ORDERED this f<£ day of July, 1990.

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE




- L

IN THE UNITED STATES DISTRICT COURT ..
FOR THE NORTHERN DISTRICT OF OKLAHOMA F | § s

o My
By P
g

b1990
Jack C, Silver, Clerk
U. 8. DISTRICT COURT

RHONDA CALLAWAY, Surviving Spouse )
and Next of Kin of CLINTON ' )
THEODORE CALLAWAY, deceased, )
)
Plaintiff, )
)
vs. ) Case No. 88-C-1185 E
- )
SOCIETE des mines et fonderies, )
de zinc de la VIEILLE-MONTAGNE, a )
foreign corporation, )
)
Defendant and Third- )
Party Plaintiff, )
)
vVS. )
)
ST. JOE MINERALS CORPORATION, )
)
)

Third-Party Defendant.

STIPULATION OF PARTIAL DISMISSAL WITH PREJUDICE

Pursuant to Rule 41(h)(1) of the Federal Rules of Civil
Procedure, Rhonda Callaway, ﬁﬁrviving Spouse and Next of Kin of
Clinton Theodore Callaway, deceased (hereinafter "Callaway")}, and
Societe des mines et fonderiﬁs, de zinc de la Vieille-Montagne
(hereinafter "VM"), stipulayﬁ;that the above-entitled action be
dismissed with prejudice onlﬁias it relates to the claims between
Callaway and VM. Callaway aﬁﬁ VM shall bear their own respective
costs. Such matter between Cﬁiiaway and VM has been settled for an

ther issues exist for determination.

agreed consideration and no fi

Neither this Dismissal nor ##id Settlement affect nor in any way

dismiss the Third-Party Complaint of VM against St. Joe Minerals

Corporation pending in this matter; such third-party action shall



survive this Dismissal

i shall proceed pursuant to the

appropriate Schedulihg Ordertm) of this Court.

RMK:callaway.sti

Suite 900
North Robinson

_Ibklahoma City, Oklahoma 73102
-?Eelephone. (405) 235-8593

'STIPE, GOSSETT, STIPE, HARPER,

ESTES, MCCUNE & PARKS

Daniel B. Gossett - OBA #13687
Attorney for Plaintiff

- -2211 East Skelly Drive
‘P. O. Box 701110
“Pulsa, Oklahoma 74105
-~Telephone: (918)745-6084



IN THE UNITED STATES DISTRICT COURT FOR THE,_

NORTHERN DISTRICT OF OKLAHOMA ST =
RAYMOND HERSCHEL JOHNSON, )
Plaintiff, ) .
) _ ‘__‘{"\';‘. f:,r'J"’ ";;?,‘"L'j___jrl:
v ) 89-C-1055-B -4 COURT
)
VICKIE CHAMPION, et al, )
)
Defendants. )

Plaintiff was granted leave to ﬂ}nin forma pauperis this action seeking monetary
damages for violations of his civil nghm under 42 U.S.C. § 1983. Under 28 U.S.C. §

1915(d), an in forma pauperis complaint is subject to dismissal if found to be frivolous,

improper, or obviously without merit. Heprikson v. Bentley, 664 F.2d 852 (10th Cir.
1981). ..

Plaintiff has brought this action ggainst Earl Brewer, the former Director of the
Oklahoma Pardon and Parole Board, and Vickie Champion, the Board employee who

compiled a report on plaintiff's backgrounid and a recommendation regarding parole for the

Board’s information and review. Plaintiff alleges that his constitutional rights were violated
in his application for parole when tlm Parole Board recommended he undergo a

psychological evaluation.

The defendants are immune fromtiguit for damages under § 1983. The Supreme

Court has ruled that a state and its officials acting in their official capacities are not

€. § 1983. Will v. Michigan Department of State
Police, 491 U.S. __, 105 L.Ed.2d 45, 58, 109 S.Ct. 2304 (1989). Suits against state

"persons” who may be sued under 42 U.§

officials in their official capacities represent an attempt to plead an action against the state



—

or other entity which the officers represﬁi?it. Id. See also, Brandon v. Holt, 469 U.S. 464,

471 (1985); Kentucky v. Graham, 473 U.S. 159, 165-66 (1985).

The Court in Will relied on the iples of the Eleventh Amendment to determine

the meaning of "person" under § 198 That Amendment provides that "[t]he judicial

power of the United States shall not b “gbnstrued to extend to any suit in law or equity,

commenced or prosecuted against one doffthe United States by citizens of another state, or

by citizens or subjects of any foreign state,
Although the language of the nt does not encompass suits against a state
by its own citizens, the Supreme Court s consistently held that such suits are barred by

the Eleventh Amendment. Will at 230 , delman v. Jordan, 415 U.S. 651, reh. den. 416

U.S. 1000 (1974); Griess v. State of Cgléirado, 841 F.2d 1042 (10th Cir. 1988).

In addition, when government off are performing discretionary functions, they
are not personally liable for their con wet unless their actions violate clearly established
statutory or constitutional rights of whigh a reasonable person would have know. Mitchell

v. Forsyth, 472 U.S. 511 (1985); Harlg

has utterly failed to show a right that MM been violated by defendants. All that he claims

is that he had a hearing before the Pardéh and Parole Board and the Board recommended

the matter be passed to the next hes _date and that plaintiff receive a psychological

evaluation. Plaintiff alleges that he cafifiot get an unbiased hearing by the Parole Board

because he has sued them in the past, it he presents no evidence of unfairness and has

not included the Board members as de! ants in this action. The Tenth Circuit in Shirley

¥

v. Chestnut, 603 F.2d 805, 807 (10th Eir. 1979), held that Oklahoma’s parole system




created no liberty interest. Therefore, p has wholly failed to show a violation of any

federally protected interest.
The court finds that plaintiff’s ¢ st should be and is dismissed under 28 U.S.C.
§ 1915(d), as it is frivolous and witho

Dated this // “day of

UNITED STATES DISTRICT JUDGE
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]

IN THE UNITED S
THE NORTHERN .

EMMETT NICK,
Plaintiff,

vS. Case No. 90-C~-136-B //
CONTINENTAL BAKING COMPANY,
a Delaware corporation
domesticated in the State
of Oklahoma, d/b/a WONDER
BREAD,

and,
TEAMSTERS LOCAL 886, an

AFL/CIO affiliated labor
union,

Tt Nt Nt Nt Sl Nl nl Nt Nl Vol Vgl ongpls N ot s Vgl vt Vit g

Defendants.

The Defendant, Continental Baking Company (Continental), filed

its motion for summary judgment entitled DEFENDANT CONTINENTAL

BAKING COMPANY'S MOTION FOR SUMMARY JUDGMENT/MOTION TO STRIKE. In

the Motion and the Memorand Brief filed in support thereof,

Continental requests the Court ' for reasons specified, to dismiss
Plaintiff's Complaint. Additi 1y, Continental asks the Court to

strike Plaintiff's claims for damages for emotional distress,

exemplary or punitive damage#. .and front pay as not recoverable

under Section 301 of the La Management Relations Act (LMRA).

Continental also moves to & Plaintiff's demand for a jury



trial as not available under A.' Notwithstanding Continental's

request for dismissal of Plaintiff's claims, since it has referred
to matters outside the pleadings, the Court will treat

Continental's Motion as one for summary judgment.2

This is a "hybrid” Sectia;T301/fair representation suit, being
both an action under LMRA;;;ag U.S.C. §185, et seq., against
Continental for alleged hgigah of a collective bargaining
agreement, and an action undqy the National Labor Relations Act
(NLRA) against Defendant Teémsters Local 886 (Teamsters) for

alleged breach of the duty ¢f fair representation. This dual

approach has case law autho Y. See Sosbe v. Delco Electronics

ters, 462 U.S. 151, 103 S.Ct.

2281 (1983).

Plaintiff's NLRA cause action accrued when, in the exercise

of reasonable diligence, he @w or should have known his union

© Strike Jury Trial has been
ir of April 9, 1990.

' Continental's Motio
withdrawn. See this Court's

2  continental has fai
Rule 15 (b), Local Rules o
regarding motions for summar
set forth a statement of mat
exists no genuine dispute. I
Court will endeavor to off-s

o comply with the requirements of
@ Northern District of Oklahoma,
gment in that Continental has not
1 facts, numbered, to which there
@ interest of judicial economy the
this lack of proper pleading.

2



would not assist him in his dispute with Continental. Freeman v.

Helpers, 746 F.2d 1316 (7th Cir. 1984); Metz v. Tootsie Roll

Indus., Inc., 715 F.2d 299 (7th Cir. 1983), cer. denied, 464 U.S. 1070

(1984). Plaintiff's Section ﬁél cause of action accrued when, as

in any breach of contract agtion, the alleged breach actually

occurred. The Court must next determine these matters factually,
if possible under the record_#@fore it.

Plaintiff, a Wonder Br&ﬁﬁ route salesman, was terminated by
Continental on or about June Q;_1989, for his alleged inability to
get along with one of his fﬂuhe customers, Git & Go Stores.
Plaintiff was a member in good standing in the Defendant Teamsters

Local 886. Plaintiff challengéd the termination and an August 2,

1989, grievance hearing was held, which resulted in the termination
being upheld.

The August grievance jf?el consisted of two Continental

representatives and two Teamsgbters representatives as provided in

the collective bargaining #greement. One of the Teamsters

representatives was Ken Tayler, who had been a supervisor of

Plaintiff with Continental

1 late June, 1989. Plaintiff filed

his initial grievance on Jun 3, 1989.

Oon January 26, 1990, P tiff filed a complaint with the
National Labor Relations Boar B) charging both Continental and
Teamsters had each committed nfair labor practice by permitting
its supervisor to sit on the itration panel, and that, further

Teamsters failed to enforceé Plaintiff's right to progressive



discipline under the coll ive bargaining agreement. After

Plaintiff filed the instant &@tion he dismissed the unfair labor

practice charge.
Plaintiff's termination ‘was upheld August 2, 1989, by,
Plaintiff alleges, a tainted panel.’ Plaintiff filed this action

on Feb. 20, 1990, 6 months 18 days later. Plaintiff contends

he was foreclosed by cont et* from suing Continental until

Teamsters breached its dﬁéy, towards Plaintiff, of fair

representation. This duty, intiff argues, was breached on

February 2, 1990, at the expiration of the six month limitations
period. Plaintiff's argumentfi sophistic. If Teamsters is subject
to a six month period witk | ~ which to file an action against
continental on behalf of Pl iff, this period would only begin
to run if and when an unfair~J}abor-practice cause of action arose
in Plaintiff's favor against"-:'tinental. But Plaintiff's cause of

action against Continental is- based upon an alleged breach of the

collective bargaining agreememt juxtaposed to Plaintiff's cause of

action against Teamsters bedfig based upon alleged lack of fair

representation (when brdug ‘in the same suit, the so-called

"hybrid action").

The Court concludes

factually, Plaintiff's alleged

breach of the collective aining agreement cause of action

3 plaintiff states Ken
the purpose of sitting on
reinstated as supervisor.
record whether Taylor was &

or was demoted from supervisor for
{ff's grievance panel, later to be
ses not appear from the present
nstated.

4 The contract was the déllective bargaining agreement.




against Continental arose, if at all, noc later than August 2, 1989.
It is therefore time barred, ﬂﬁt having been prosecuted within the
requisite six month period. RalCostello, supra.

| Plaintiff's alleged cﬁﬁﬂn of action, for lack of fair
representation, against Teaﬁ'l'tax's is not before the Court for
decision since not within the ambit of Continental's Motion for

Summary Judgment. The Court in of the opinion, however, Plaintiff

faces a burdensome task on the issue of statute of limitations
relative to his claim against ﬁn_amsters in view of Teamsters Answer

raising such issue as an affirmative defense. It is the Court's

view DelCostello, supra, Wcal Union No. 135, Chauffeurs,

eansters, W ers, supra, and additional cited

authorities do not teach otherwise.
Summary judgment ~pursuant to Fed.R.Civ.P. 56 is
appropriate where "there is o genuine issue as to any material

fact and that the moving party is entitled to judgment as a matter

, 477 U.S. 317, 106 S.Ct. 2548,
91 L.Ed.2d 265, 274 (1986);° ne., 477
U.S. 242, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986); Windon Third 0il

tion, 805 F.2d 342

(10th cir. 1986). In Celotx, 477 U.S. at 317 (1986), it is
stated:

"The plain languagé of Rule 56 (c) mandates the
entry of summary jufigment, after adequate time
for discovery and uipon motion, against a party
who fails to make a showing sufficient to
establish the #ilstence of an element
essential to that Party's case, and on which




that party will beayr the burden of proof at
trial." o

To survive a motion for summary judgment, nonmovant "must establish

that there is a genuine is - of material facts..." Nonmovant

"must do more than simply that there is some metaphysical
doubt as to the material facﬂw.“ Matsushita v. Zenith, 475 U.S.
574, 585 (1986).

The Court concludes Contimuntal's Motion for Summary Judgment

should be and the same is hereby SUSTAINED. In view of the Court's

determination of the statute &f limitations issue, the Court will
not address, as moot, Plaintiff's claims against Continental
relative to punitive damages f6r emotional distress and front pay

as being recoverable in a Sectilon 301 action.

IT IS SO ORDERED thi fﬁ( day of July, 1990.

OMAS R. BRETT
INITED STATES DISTRICT JUDGE
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-
IN THE UNITED

NORTHER

UNITED STATES OF AMERICA,
Plaintiff

-vE~ CIVIL NUMBER 90-C-457 B

ANGELA R. LUTZ,
216325283

Defendant,;”

NOTISE GF DISMISSAL

COMES NOW the Plain#iff, United States of America, by and

through its attorney, Herberf Standeven, District Counsel, Department
of Veterans Affairs, Muskoge#, Oklahoma, and voluntarily dismisses said
action without prejudice und; 4+he provisions of Rule 41(a){(l), Federal

Rules of Civil Procedure.

Respectfully submitted,
- UNITED STATES OF AMERICA

Herbert N. Standeven
District Counsel

Department of Veterans Affairs
125 South Main Street

This is to certify that on day of » 1990, a true
and correct copy of the for ] was mailed, postage prepaid thereon,
to: ANGELA R. LUTZ, at 312 Santa Fe, Apt , Bartl_5v1lle, OK

74003.

Ly

£, Attorney




IN THE UNITED STAT s DISTRICT COURT FOR THE

NORTHERN CT OF OKLAHOMA woT -
LEONARDO M. LEONOFF, -
Petitioner, /
/ .}("I:k — ‘:,T“-'!jr'
v. 90-C-434-B U-S. DIEIRICT €o

AGENCY OF IMMIGRATION &
NATURALIZATION SERVICE, et al.

Respondents.

Petitioner’s application for a writ ¢f habeas corpus pursuant to 28 U.S.C. § 2254
(Docket #2)' is now before the court for consideration. Petitioner alleges that he was

--;;ngration and Naturalization Service ("INS"),

notified on April 20, 1990, by the U.S.

that he was subject to deportation fro United States, pursuant to § 241(a)(1) of the

Immigration and Nationality Act ("INA"), for having procured a visa by fraud, and INA §
241(a)(2), for remaining in the Unitedfiﬂi:ates as a nonimmigrant for a longer time than

been held in INS custody since his arrest on

permitted. Petitioner claims that he

unrelated kidnapping charges without a d;afe or place having been set for his deportation

hearing, this detention being in violati ti-of his due process rights.

Because the petition is by a pra se litigant, its sufficiency must be judged by

standards less stringent than those est hed for pleadings drafted by attorneys. Haines

v. Kerner, 404 U.S. 519, 520 (1972). e petitioner does not allege facts sufficient to

obtain redress under 28 U.S.C. § 2254, as petitioner is not in custody pursuant to a

1"Docket numbers" refer to numerical designations.amiigned sequentially to each pleading, motion, order, or other filing and
are included for purposes of record keeping only. "Dock mbers” have no independent legal significance and are to be used in
conjunction with the docker sheet prepared and maintaines tiy the United States Court Clerk, Northern District of Oklahoma,




judgment of a state court. However, his aﬂegations if found to be true, would constitute

a habeas claim pursuant to 28 U.S.C. § 2241, which prohibits keeping an individual in

custody in violation of his constitutional rlghts The court finds that petitioner’s petition

should be interpreted as seeking a writ :ga_f'habeas corpus pursuant to 28 U.S.C. § 2241.

Federal district courts have _]um =ction under 28 U.S.C. § 2241 to grant writs of

States” or "in custody for an act done or Qmmed in pursuance of an Act of Congress, or an
order, process, judgment or decree of a curt or judge of the United States." 28 U.S.C. §
2241(c) (1) and (2). The federal courﬁ#iffalso have jurisdiction over habeas corpus claims
brought under the immigration statutes_:f

The district courts have jurisdiction generally of all civil and criminal causes
arising under the immigration s es. See 8 U.S.C. § 1329. This grant of
jurisdiction is limited, however, by section 106(a) of the Act, which provides
that jurisdiction is exclusively im the courts of appeals over petmons for
judicial review of final orders o ﬂeportanon entered against aliens in the
United States pursuant to admir tive proceedings under section 242(b)
of the Act 8 U.S.C. §1252(b). n 242(b) proceedings are conducted by
whether an alien may be deported, and
reviewable by the BIA. An exception to
the exclusive court of appeals jurlsdiction is provided in section 106(a)(9)
which states that ’any alien held in custody pursuant to an order of
deportation may obtain ju review thereof by habeas corpus
proceedings.” 8 U.S.C. § 1105a(a)(9).

Salehi v. District Director, I.N.S., 796 | 1286, 1289 (10th Cir. 1986).

Petitioner indicates that he is ; custody pursuant to an order of deportation,

as administrative proceedings under § 248(b) of the INA are yet to be initiated. Therefore,

despite the petitioner’s factual recitatiopand related allegations of denial of due process,



right to appeal, and violation of privacy rights, he is still not contesting the validity of a
deportation order under § 106(2). The federal court has jurisdiction in this matter.

However, under 28 U.S.C. § 2241;. a judge may decline to entertain an application
for a writ of habeas corpus and tramfur the application to the district court having
jurisdiction over the complainant’s custodian. As petitioner is presently incarcerated in
Laredo, Texas in the Southern District of Texas, this court does not have jurisdiction over
his custodian. Therefore, the court finds that this application should be and is transferred
to the Southern District of Texas.,

Dated this C& /&;; of July, 1990,

‘*::W/

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN PISTRICT OF OKLAHOMA

MAX FOOTE CONSTRUCTION COMPANY" '
INC., a Louisiana corporation, }

Plalntlff,;

No. 90-C-163-B V///

vS.

THE CITY OF TULSA, OKLAHOMA,
an Oklahoma mun1c1pal corporatiﬁn,

Defendant, :

FILED

UL 130 @%

JC‘C!( C Si
ver, C

and

DICARLO CONSTRUCTION COMPANY,
a Missouri general partnership,

gt St Vst Vst Vgt t? Vit VitV Nl ittt Ngmt? Vsl Vel Vil Vst Vsl il "t

Intervenor.:

Pursuant to the Order fiﬁhﬂ by the Tenth Circuit Court of
Appeals on June 28, 1990, the above captioned complaint is hereby

dismissed.

A

day of July, 1990.

e

mﬁn AS R. BRETT
MMITED STATES DISTRICT JUDGE

IT IS SO ORDERED, this

-

Y b
. -Vﬁ-'y'-'ll‘il-p F'S “"?ﬂn%'&. T
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IN THE UNITED SPATES DISTRICT COURT

FILED

FOR THE NORTHERN DISTRICT OF OKLAHOMA JUL 10 1990

ANNA M. ROBERTS,
Plaintiff,
vs. No. 89-C~522-B

LOUIS W. SULLIVAN, M.D., Secretary
of Health and Human Services,

)
)
)
)
)
)
)
)
)
)

Defendant.

Currently before the Gﬁurt is Plaintiff Anna Roberts'
Objection to the Magistrate's;ﬁ@port and Recommendation to affirm
the Administrative Law Judge'sfﬂacision to deny Plaintiff benefits
based upon his conclusion thwﬁ;Plaintiff was not disabled as of
June 30, 1985. The facts ;ﬁhra thoroughly presented in the
Magistrate's Report and need ﬁﬁk be repeated.

Plaintiff asserts the Hﬁ@imtrate's Report is not based on

substantial evidence; did not £onsider the objective findings of

severe pain; overlooked that ntiff would have met the Listing
of Impairments for musculoske@letal impairment; did not consider
plaintiff's chronic and long-ﬁ:'hding depression; did not properly
consider Social Security Rulfng 85-15; and failed to analyze
completely the vocational e ;'a testimony. The ultimate issue
is whether there is sub rial evidence to support the
Administrative Law Judge's co 1hﬁions. Tillery v. Schweiker, 713

F.2d 601, 603 (10th Cir. 198

ksck C, Silver, Clerk
U.S. DISTRICT COURT

e e T



Plaintiff first argues th@fuagistrate failed to consider fully
the Plaintiff's complaints an@ibverlooked medical and testimonial
evidence. Plaintiff identifieﬁgseveral isolated references in the
transcript the Magistrate did ﬁﬁt specifically address. The Court
has reviewed those referencﬁﬁ"in their complete context and
concludes Plaintiff does not m@ﬁt the criteria, or its equivalent,
established in Appendix 1 to #hhpart P, Regulation #4, Sections

1.11 or 1.03. The atrophy Plajntiff experienced in her thigh does

not appear to be as severe aﬁﬂatated. (Tr. 287). There is no
evidence of non-union of jointﬁﬁ marked limitations of motion with
either gross anatomical deformiﬁy or significant bony destruction,
or the equivalent of reconstruﬁtive surgery.

Plaintiff next argues tﬁﬁ lMaqistrate's report failed to

consider her severe ‘headaches and her abnormal

electroencephalogram. Dr. ﬂﬁﬁnton‘s conclusions regarding the
electroencephalogram state Plﬁintiff is irritable; however, the
frequent use of conditional ‘language indicates Dr. Stanton's

conclusions are tentative at best. (Tr. 457). There is no

evidence that Plaintiff's headiitihes and irritability, alone or in
combination with her knee proﬁmams, prevent her from any gainful
employment.

Plaintiff also asserts t&ffﬂagistrate's report did not fully

consider the Plaintiff's long #@fanding mental disorder and that he

misapplied the requlations and “@ soclial security rulings. Social
security ruling 85-15 provides

"[Tlhe basic mental‘demands of competitive,
remunerative, unskiflled work include the

2

R s 1 - el ity b a5



ba31s to understand and
simple instructions: to
to supervision, co-
gsituations; and to deal
ine work settings. A
xbility to meet any of
lated activities would
tial occupational base.
“Justify a finding of

ability on a sustaij
carryout and rememb
respond appropriat
workers, and usual w
with changes in r
substantial loss o
these basic work
severely limit the p
This in turn wou
disability..."

The evidence does not support Plaintiff's conclusion that she was

not able to carryout or remeém er simple instructions in 1985.'
Evidence by way of Plaintiff{# therapist for a year and a half

supports the claim that Plaintiff suffers an adjustment disorder

and a compulsive personality ‘disorder, but does not conclude

Plaintiff is incapable of car iﬁg out the most basic and simple
instructions.? The Court con des there is substantial evidence
to support the Secretary's de rmination that Plaintiff's mental
condition, either alone or in .g@embination with any other physical
infirmities, did not render P ntiff disabled on June 30, 1985.
Plaintiff also asserts _ﬁagistrate minimized Plaintiff's
allergy problens. The evid e indicates Plaintiff was being

treated for her allergies and there is no evidence that her

'The Magistrate also quote
#4, Section 12.04 and conclude
of Impairments.

jppendlx 1 of Subpart P, Requlation
Plaintiff did not meet the Listing

Soria indicates Plaintiff has
h the ALJ had the benefit of Dr.
- econclusions were 1limited to
@ 30, 1985, Plaintiff's counsel
ents offered by Dr. Soria without
)¢ applied to the Social Security
part P, Regulation #4, Section

Subsequent treatment by.
deteriorated since 1985. Al
Soria's conclusions, the '
Plaintiff's condition prior tq
recites numerous conclusory s
stating how the statements are
Regulations or Appendix 1 of
12.04.




allergies were so severe asg to prohibit her from any gainful
employment.

The court concludes ther#}is substantial evidence to support
the Secretary's May 1988 deci#iﬁn that Plaintiff was not disabled
on June 30, 1985, Thereforeiﬂthe Secretary's decision and the

Magistrate's Findings and Recaﬁmandations are AFFIRMED.

S
IT IS SO ORDERED, this /" _ day of July, 1990.

o
r‘u

ﬂﬂomas R. BRETT
UNITED STATES DISTRICT JUDGE
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IN THE UNITED §
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Sovear, Clerk
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MAXINE TEDDER and ')
EARL TEDDER, )
Plaintiffs, )
)
VS. ) No. 89-C-70-B
)
MERCEDES-BENZ OF NORTH 3}
AMERICA, INC., a foreign )
corporation, )
)
Defendant. )

In accordance with the jury vurﬁict rendered this date, Judgment is hereby
entered in favor of Defendant, Mor@@“-ﬁenz of North America, Inc., a foreign
corporation, and against the Plalntlﬂq;. Maxine Tedder and Earl Tedder. Costs are

~ assessed against Plaintiffs if timely qppllod for under Local Rule 6.

DATED this 10th day of July, ‘lm

“YHOMAS R. BRETT
“UNITED STATES DISTRICT JUDGE
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IN THE UNITED.STATES DISTRICT COURT S
FOR THE NORTHERN DISTRICT OF OKLAHOMA SRR
DANIEL L. WILLIAMS, - ) Jaz oar,
- ) L5 RTTTICT
Plaintif#, )
vs. o ) No. 89-C-296-B v
= ]
HORACE TAYLOR, et al., )
. )
Defendants. )

TION TO DISMISS

Before the Court for decigion is Defendants' Motion to Dismiss
asserting that the Court is without subject matter jurisdiction.

In essence Defendants move t¢ dismiss Plaintiff's pro se Complaint

because it does not allege ﬁha Defendants terminated Plaintiff
outside the scope of their duties as members of the Pawnee Tribal
Governing Board, the Pawnee Business Council. The Defendants state
the Court is without subject matter jurisdiction because
Defendants, as officials of the Pawnee Tribe as set forth in the
Plaintiff's Complaint, are immmne from suit. Santa Clara Pueblo
v. Martinez, 436 U.S. 49, 58,;9@‘S.Ct. 1670, 56 L.Ed.2d 106 (1978),

and Ramey Construction ggmnﬁﬁﬁ ¥, Apache Tribe of the Mescalero

Reservation, 673 F.2d 315 (10th Cir. 1982).

Defendant also asserts ﬁﬁa Pawnee Tribe is an indispensable
party pursuant to Fed.R. Civ#;E". 19, as Plaintiff is requesting
reinstatement in his alljﬁwd tribal employment position.

Additionally, Defendants statg that Plaintiff has not exhausted the

available tribal administrati .appeal process which is provided

in Section J of the Personﬁﬁi Policies and Procedures for the



Pawnee Tribe of Oklahoma. LaPlante,

107 s.ct. 971 (1987), and N Cos. v. Crow

Tribe, 471 U.S. 845, 105 S.C%. 2447, 85 L.Ed.2d 818 (1985).

A review of Plaintiff‘'s pro se Complaint suggests that he is

attempting to allege a cause: f action involving his employment as

a health systems planner, i# violation of his rights under the

Fourteenth Amendment of the tnited States Constitution, the Indian
civil Rights Act of 1968 and the Constitution and Bylaws of the

Pawnee Indian Tribe.

Plaintiff's pro se Complaint is deficient in that it does not

allege Plaintiff's employment has been terminated. Further, it

appears Defendants are sue&ffn their official capacities, there

being no allegation of waiver of sovereign immunity. If Plaintiff

seeks re-instatement, back wages, or damages from the Pawnee Tribe,

the Tribe is an indispensable party. Fed.R.Civ.P. 19. Neither has

Plaintiff alleged exhaustion ﬁt hi administrative tribal remedies,

if any. Therefore, Defendantﬂ? Motion to Dismiss is SUSTAINED.
Plaintiff is hereby gr@ﬁ&ad twenty (20) days from this date

to file an Amended Complain€  failing in which Plaintiff's action

will be dismissed for failure to prosecute. The Amended Complaint

should allege facts relati to the Plaintiff's employment and

termination, if any; as 11 as Plaintiff's United States

constitutional rights violat®d relative to his employment. It

should be specifically al ed whether Defendants were acting

within or outside their off 11l duties and capacities as members



of the Pawnee Tribal Busin=:' Council. If outside Defendants'

official duties as members the Pawnee Tribal Council, specific

facts in this regard kno to Plaintiff should be alleged.
Plaintiff should also set forth whether or not any available Pawnee
tribal administrative rem#d , have been exhausted and join the
Pawnee Tribe as a defendant if relief is requested against the
Tribe. ;%52 ;
DATED this = daf_g_g_of July, 1990.

e /zézazLﬁidgfﬁfjbgv/quﬂ
THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT &' i [ 1 )
FOR THE NORTHERN DISTRICT OF OKLAHOMA L

WL 8 1950
SOONER FEDERAL SAVINGS ASSOCIATION, Jack
by and through its Conservator, [If* t‘jﬂwen Clerk
Resolution Trust Corporation, "““{NSJWCT(KDURT

Plaintiff,

)
)
)
)
)
)
VS, ) Case No. 90-C-132-C
)
JACK D. FARMER, PATRICIA A. )
FARMER, GURPREET K. ATWALL, )
INDER R. SINGHAL, )
SWARNA L. SINGHAL, )
RAJESHWAR PAL S. SANGHA and )
RANBIR PAL K. SANGHA, )
)
)

Defendants.

STIPULATIOR QF DISMISSAL

gooner Federal Savings Association, by and through its
Conservator Resolution Trust Corporation ("Plaintiff"), and Jack
D. Farmer and Patricia A. Farmer, defendants, hereby execute this
Stipulation whereby Plaintiff dismisses its action in this
proceeding without prejudice to Plaintiff's refiling of the same.

h
DATED this j;?— day of July, 1990.

aﬂyht(;Z%ZUﬂéﬂjL,__,_.___
bty R.\NcSpadden,’OBA #6093
Yictor E. Morgan, OBA #12419
Baker, Hoster, McSpadden,

Clark, Rasure & Slicker
800 Kennedy Building
Tulsa, Oklahoma 74103
{918) 592-5555

i

Attorneys for Plaintiff

flooner Federal Savings Association,
by and through its Conservator,
Resolution Trust Corporation



Approved:

312 N. Mt. OYive
Siloam Springs, AR 72761

Attorney for Defendants
Jack D. Farmer and Patricia A. Farmer
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IN THE UNITED STATES DISTRICT COURT FOR THE, | - [
NORTHERN DISTRICT OF OKLAHOMA T
| -9 g S

JACK T, SI'VER, CLE
U.s. D:ST:E!CT[COISR?K

No. 89-C-876-C /

HAZEL N. LATCH,

Plaintiff,
vsl
FEDERAL DEPOSIT INSURANCE
CORPORATION AS MANAGER OF
THE FSLIC RESOLUTION FUND,

Defendant.

}

¥
)
)
i}
)
. |

Before the Court is defendant's objection to the Report and
Recommendation of the Magistrat®. In his report, the Magistrate

recommended that the motion ﬁb"dismiss, or alternatively for

summary judgment, filed by defa; ant FDIC be denied in that issues

of material fact remain to be lﬁtigated.
The Court has taken an inﬂé@endent review of this matter and
concludes that the Magistrate's recommendation is not supported by

the record and accordingly is reversed.

On July 29, 1988, the Federal Home Loan Bank Board (Bank

Board) placed Victor Federal vings and Loan Association of

Muskogee, Oklahoma (Victor) im#e receivership and appointed the

Federal Savings and Loan Insur @ Corporation (FSLIC) as receiver

for Victor.!

The FSLIC was abolished on August 9, Im The FDIC as manager of the FSLIC Resolution Fund
is the substituted party defendant.




On the date of default, thelre were two accounts maintained at

Victor involving the plaintiff, both of which were certificates of

deposit identified as:

Account Balance
000456620 $ 5,443.86
131214756 100,745.14

Plaintiff and her husband filed an insurance claim with FSLIC
seeking insurance coverage for j-éhcl'i account.
The FSLIC determined, bas,__,.' on the records on file at Victor,

that the accounts held by Mr. and Mrs. Latch were joint accounts

insured under 12 C.F.R. §564.9 und would be aggregated up to the
$100,000.00 1limit to determin@f: the maximum insurance coverage.
Based on this analysis, the FSLJIE':.'QE concluded Accounts #000456620 and
#131214756 were uninsured fof?$5,189.00 ($5,443.86 and $745.14
respectively). "

On October 3 and 4, 1988,':'f:the FSLIC issued Certificates of
Claim in liquidation for the uninsured amount.
In a letter dated October '.'20, 1988 Mr. Latch challenged the

FSLIC's determination that Accesint #000456620 was a joint account.

Mr. Latch was of the opinlén that this account was held

individually by his wife. He gtated:

This account was opened at Victor 8avings & Loan in Muskogee, Oklahoma as a
collateral account for a loan made to a t of a house my buiilding [sic] company built
in Muskogee. The buyer could not qual tor the amount of loan needed at that time.

| already had an account with Victor an
put this account in my wife's name so |
deposited in the name of Hazel Latch, °
Victor closed. | went to Muskogee to in
my wife would have to come down ta g
Muskogee | had therm mail it to her. )

ldly at Victor, Mrs. Arlene Luton, told me to
also be insured. We did this and it was
count could not be withdrawn, even when
about the interest at one time and was told
. Rather than have her make a trip to




On February 9, 1988 the F8LIC granted Mr. Latch's request for

reconsideration under 12 C.F.

§564.1(d) (4) (1) in order to give
him an opportunity to submit additional information in support of
his statements.

In his letter dated Februaty 20, 1989, Mr. Latch wrote:

When this account was opened | was ing houses in Muskogee and one customer
| sold a house to could not qualify for @mount of loan he wanted unless | deposited
a certain amount with Victor Savings & until his loan was paid down to a certain
amount. The conditions of his loan have [léen met. We put this savings account in my
wife’s name because | already had a € 1 my name. Neither my wife or | could draw
on this account as long as it was collat ut when interest was earned they would not

let me draw it because it was in my wif e and she would have to collect it.

This year they sent her Substitute For [gi
did not receive, You will notice that thi
number. | have also enclosed the 1099
C.D. and my Social Security number. 1t
separate accounts for two different

1089, copy enclosed, for interest which she
a8 addressed to her with her Social Security
| was sent to me showing the interest on my
this clearly shows that these are two entirely

By letter dated July 21, 9 the FSLIC denied reclassifying

Account $#000456620 as a separately owned account and denied Mr.

Latch's request for additional gurance coverage. In so doing the
FSLIC relied on the following ﬁTQulations:

Section 564.9(a) which provides that funds held by husband and
wife as "joint tenants with.'ﬁight of survivorship", shall be
insured as a joint account.

Section 564.2(b) (2) which.':

documentation to disclose the .

ermitted FSLIC to consider other

istence of a relationship which
insurance coverage. Mr. Latch
provided FSLIC with a statemen f the account bearing the name of
Hazel Latch, along with ha:é iocial security number, as the
designated "recipient". FSLIC c¢oncluded that these additional
records failed to disclose a relationship other than joint

ownership.




Appendix e :ﬁ: . The use of different social
security numbers, for tax purﬁﬁﬂas, does not recharacterize the
ownership of the account. B

Following final determinaﬁﬁﬁn.by the Acting Executive Director
of FSLIC, plaintiff Hazel Latcﬁﬁiilad the subject action seeking a
declaratory judgment that Acc@ﬁht #000456620 was her individual
fully insured account. 'j

The above facts are not Eﬁﬁtroverted. The issue before the
Court is whether the FSLIC prdﬁﬁrly construed and applied its own
regulations to this set of facﬁﬁ«

This Court has independently reviewed all relevant
regulations. The Court finﬂﬂ that the regulations are not
ambiguous or incomplete. Defd##nce is due the construction of a
regulation by the administratiﬁﬁ{agency charged with administering
it. Jones v. FDIC, 748 F.2d 1400, 1405 (10th Cir. 1984) citing
Udall v. Tallman, 380 U.S. 1 (1#35).

This action was originally filed against the FSLIC in its

corporate capacity as an insutﬁx. Once an association, such as

Victor, was placed into a liquiﬂyting receivership, the Bank Board,
(at that time) directed the anic to make payment on each insured
account under the authority of-lﬁ v.8.C. §1728(a)-(b). Pursuant to
12 U.S.C. §1728, the FSLIC hadi#xomulgated regulations governing

the issuance and distribution of the insured funds. See, generally

12 C.F.R. Part 564 (1988).
When an agency is interprﬁﬁ@ng its own regulation, the courts

are to give deference to the aqﬁﬂcy's construction unless the court




concludes the agency's interpriﬁ#tion is plainly erronecus. Jones
v. FDIC, 748 F.2d at 1405.

In Jones the Tenth Cireiilt held that the administrative
interpretation of its own reguiﬁtion need only be a reasonable one
to accept, even though thera”ﬁay be another equally reasonable
interpretation. Id. And where=ﬁhe interpretation calls for agency
expertise, the agency's coniﬁruction is to be sustained if
reasonable. 1d. |

Under these standards, tﬁﬁ3Court concludes that the FSLIC's
interpretation of its own regulﬁiions is reasonable. Mr. Latch had
an existing certificate of daﬁﬁiit at Victor (Account #131214756)
which was acquired in his and his wife's name as joint tenants with
right of survivorship. He ﬁﬁht to Victor to obtain a second
certificate of deposit, (Ac@ﬁunt #000456620) for a business
purpose. Since his existing &@count had reached the $100,000.00
insured limit, upon advice, heé placed the second account in his
wife's name solely in an effort?to obtain FSLIC insurance coverage.

However, both accounts listed Mr. and Mrs. Latch as joint tenants

with right of survivorship.

It is not unreasonable fdfﬁthe FSLIC to first rely on the bank
records, and then rely onf?collateral sources to make its
determination that both accodﬁtu should be treated the same for

cordingly, the Court affirms the

actual ownership purposes.
final decision issued by the 1IC regarding the uninsured sum of
$6,189.00 ($5,443.86 on Accoumf #000456620 and $745.14 on Account

#131214756) .

D



In so holding, the Cou} grants the motion for summary

judgment brought by the substitfited defendant, FDIC as manager of

the FSLIC Resolution Fund.

day of 1 /J/ , 1990.
./

IT IS SO ORDERED this 7™

[

RN ) : .
LA ¢ /(g{/ZRQ/Q

ALE COOK

0hief Judge, U. S. District Court
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UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA, .
EILED
s 9 1990

Jack C. Silver, Clerk
U.S. DISTRICT COURT

Plaintiff,

VS.

SCOTT HARDY; COUNTY TREASURER,
Tulsa County, Oklahoma; and
BOARD OF COUNTY COMMISSIONERS,

)

)]

)

)

)

)

CLIFTON ROBERT HARDY; JEFFREY ;
)

)

Tulsa County, Oklahoma, ;
)

Defendants. CIVIL ACTION NO. 89-C-619~E

JUDGMENT OF FORECLOSURE

This matter came on for trial the 21st day of May,
1990. The Plaintiff appeared By Tony M. Graham, United States
Attorney for the Northern Disﬁrict of Oklahoma, through Nancy
Nesbitt Blevins, Assistant United States Attorney; the
Defendants, County Treasurer, Tulsa County, Oklahoma, and Board
of County Commissioners, Tulsa County, Oklahoma, did not appear;
and the Defendants, Clifton Rdbert Hardy and Jeffrey Scott Hardy,
appeared pro se.

The Court being fully advised and having examined the
file and the evidence presented by the parties herein finds that
the Defendants, Clifton Robert Hardy and Jeffrey Scott Hardy,
acknowledged receipt of Summaﬁs and Complaint on August 16, 1989;
that Defendant, County Treasurﬁr, fulsa County, Oklahoma,
acknowledged receipt of Summons and Complaint on July 31, 1989;
and that Defendant, Board of County Commissioners, Tulsa County,
Oklahoma, acknowledged receiﬁ%‘of Summons and Complaint on

July 31, 1989,



- —

It appears that the Defendants, County Treasurer, Tulsa
County, Oklahoma, and Board ofECounty Commissioners, Tulsa
County, Oklahoma, filed their Answers on August 15, 1989; that
the Defendant, Clifton Robert Bardy, filed his Answer and Motion
to Remove Named Defendant on iﬁgust 16, 1989; and that Defendant,
Jeffrey Scott Hardy, filed his Btatement on August 16, 1989,

The Court further ffﬁda that on March 16, 19389,
Jeffrey S. Hardy filed his voihntary petition in bankruptcy in
Chapter 7 in the United States Bankruptcy Court, Northern
District of Oklahoma, Case No;.39-00649—w. Discharge of Debtor
was entered on June 22, 1989, Qnd subject bankruptcy case was
closed on July 24, 1989.

The Court further finds that this is a suit based upon
a certain mortgage note and ﬂ&r foreclosure of a mortgage
securing said mortgage note uﬁbn the following described real
property located in Tulsa County, Oklahoma, within the Northern
Judicial District of Oklahoma{.

Lot Thirteen (13) Block One (1) "ELM CREEK
ESTATES FIRST ADDITION BLOCKS 1 THRU 6" an

addition to the City of Owasso, situated in

Tulsa County, State of Oklahoma, according to

the recorded plat thereof.

The Court further finds that on March 17, 1986, the
Defendants, Clifton Robert Hardy and Jeffrey Scott Hardy,
executed and delivered to thafﬂnited States of America, acting on
behalf of the Administrator ﬁf:Veterans Affairs, now known as
Secretary of Veterans Affairﬁ;:their mortgage note in the amount

of $57,000.00, payable in moﬁaﬁly installments, with interest

thereon at the rate of ten percent (10%) per annum,

-2~
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The Court further finds that as security for the
payment of the above—describeﬁ note, the Defendants, Clifton
Robert Hardy and Jeffrey Scoﬁﬁ-ﬁardy, executed and delivered to
the United States of America,fgcting on behalf of the
Administrator of Veterans Aff@lrs, now known as Secretary of
Veterans Affairs, a mortgage dated March 17, 1986, covering the
above-described property. Saiﬂ-mortgage wag recorded on
March 20, 1986, in Book 4931,Ifage 279, in the records of Tulsa
County, Oklahoma.

The Court further finds that the Defendants, Clifton
Robert Hardy and Jeffrey Scott Hardy, made default under the
terms of the aforesaid note and mortgage by reason of their
failure to make the monthly installments due thereon, which
default has continued, and that by reason thereof the Defendants,
Clifton Robert Hardy and Jeffrey Scott Hardy, are indebted to the
Plaintiff in the principal sum of $56,302,25, plus interest at
the rate of 10 percent per anhum from June 1, 1988 until
judgment, plus interest thereafter at the legal rate until fully
paid, and the costs of this action accrued and accruing.

The Court further fiﬁds that the Defendants, County
Treasurer and Board of County Commissioners, Tulsa County,
Oklahoma, claim no right, title, or interest in the subject real
property.

IT IS THEREFORE ORDEHED, ADJUDGED, AND DECREED that the

Plaintiff have and recover judgiment against the Defendants,
Clifton Robert Bardy in Eersoﬁﬁg and Jeffrey Scott Hardy in rem,

in the principal sum of $56,302.25, plus interest at the rate of

w3
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10 percent per annum from June 1, 1988 until judgment, plus
interest thereafter at the cutfent legal rate of 8(;Q percent
per annum until paid, plus the costs of this action accrued and
accruing, plus any additiona1 $ums advanced or to be advanced or
expended during this foreclouﬁ?e action by Plaintiff for taxes,
insurance, abstracting, or sums for the preservation of the
subject property.

IT IS FURTHER ORDER_RQ, ADJUDGED, AND DECREED that the
Defendants, County Treasurer and Board of County Commissioners,
Tulsa County, Oklahoma, have no right, title, or interest in the
subject real property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that an
Order of Sale shall be issued ﬁo the United States Marshal for
the Northern District of Oklahoma, commanding him to advertise
and sell with appraisement the real property involved herein and
apply the proceeds of the sale.as follows:

In payment of the costs of this action

accrued and accruing -incurred by the

Plaintiff, includin@fthe costs of sale of

said real property:; |

Second:

In payment of the juflgment rendered herein

in favor of the Plaiﬂiiff.

The surplus from said sale, if any, shall be deposited with the

Clerk of the Court to await fu#ﬁher Order of the Court,



e e

e

IT IS FURTHER ORDERg@p ADJUDGED, AND DECREED that from
and after the sale of the abovéﬁdescribed real property, under
and by virtue of this judgmengiand decree, all of the Defendants
and all persons claiming undet}them since the filing of the
Complaint, be and they are fof@ker barred and foreclosed of any
right, title, interest or claim in or to the subject real
property or any part thereof,

7S/Iohn Ly Uoremop
fede Lo o

el R

—————r— . e

UNITPED=0PRTES DI PRICT-JEbGE

APPROVED:

TONY M. GRAHAM
United States Attorney

{TT BLEVINS, OHF
nited States Attornay
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UNITED STATES DISTRICT COURT FOR THEB
NORTHERN DIE‘S’RICT OF OKLAHOMA F I L E D

UNITED STATES OF AMERICA,

JUL 61930

Jack C. Silver, Clerk
U.S, DISTRICT COURT

Plaintiff,

vS.

)

)

)

)

)

)
STEVEN JAY BROWN; CATHERINE )
GRACE BROWN; CURTIS A. PARKS;: )
TULSA ADJUSTMENT BUREAU, INC.; )
STATE OF OKLAHOMA ex rel. )
OKLAHOMA TAX COMMISSION; )
COUNTY TREASURER, Tulsa County, )
Oklahoma; and BOARD OF COUNTY )
COMMISSIONERS, Tulsa County, ;
)

)

Oklahoma,

Defendants. CIVII ACTION NO. 90-C-0066-E

JUDGMENT OF FORECLOSURE

— C%
This matter comes on for consideration this f) day
of QIJVQLL , 1990. The Plaintiff appears by Tony M.
0 U

Graham, United States Attorney for the Northern District of
Oklahoma, through Peter Bernhardt, Assistant United States
Attorney; the Defendants, COBQty mreasurer, Tulsa County,
Oklahoma, and Board of Count@ﬁﬂommissioners, Tulsa County,
Oklahoma, appear by J. Denniﬁﬂsemler, Assistant District
Attorney, Tulsa County, Oklahﬁma: the Defendant, Curtis A. Parks,
appears not, having previouqlﬁ filed his Disclaimer; the
pefendant, Tulsa Adjustment Bureau, Inc., appears not. having
previously filed its bisclaﬂﬁﬁr; the Defendant, State of Oklahoma
ex rel. Oklahoma Tax Commisﬁﬁbn, appears by its attorney Lisa
Haws; and the Defendants, Sﬁ#ﬁen Jay Brown and catherine Grace

Brown, appear not, but make default.
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The Court being fully advised and having examined the
file herein finds that the Defendants, Steven Jay Brown and
Catherine Grace Brown, acknowledged receipt of Summons and
Complaint on February 19, 1990; that the pefendant, Curtis A.
Parks, acknowledged receipt of Summons and Complaint on
January 31, 1990; that the Ddfendant, Tulsa Adjustment Bureau,
Inc., acknowledged receipt of Summons and Complaint on
January 31, 1990; that the Degendant, State of Oklahoma ex rel.
Oklahoma Tax Commission, acknowledged receipt of Summons and
Complaint on January 31, 19903 that Defendant, County Treasurer,
Tulsa County, Oklahoma, acknowledged receipt of Summons and
Complaint on February 10, 199ﬂ; and that Defendant, Board of
County Commissioners, Tulsa County, Oklahoma, acknowledged
receipt of Summons and Compl#int on February 2, 1990.

It appears that the Defendants, County Treasurer, Tulsa
County, Oklahoma, and Board of County Commissioners, Tulsa
County, Oklahoma, filed their Answers on February 20, 1990; and

that the Defendant, Curtis A. Parks, filed his Disclaimer on

February 5, 1990; that the D fendant, Tulsa Adjustment Bureau,
Inc., filed its pDisclaimer on Pebruary 9, 1990; that the
pefendant, State of Oklahoma%gﬁ.ggl. Oklahoma Tax Commission,
filed its Answer on February 16, 1990; that the Defendants,
Steven Jay Brown and Catheriﬁe Grace Brown, have failed to answer
and their default has theréfore been entered by the Clerk of this
Court. .”

The Court further'finds that this is a suit based upon

a certain mortgage note and for foreclosure of a mortgage

-2~
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securing said mortgage note in the following described real

property located in Tulsa Co y, Oklahoma, within the Northern

Judicial District of Oklahoma:

Block Seventeen (17)
to the City of Tulsa,
Oklahoma, according to

reof.

Lot Eighteen (18
REGENCY PARK ADDIT
Tulsa County, Stat
the Recorded Plat
The Court further_: 'ﬂ# that on May 30, 1985, the
Defendants, Steven Jay Brownﬁjfd Catherine Grace Brown, executed

and delivered to the United States of america, acting on behalf

of the Administrator of Veter#éns Affairs, now known as Secretary

of Veterans Affairs, their mortgage note in the amount of

$53,200.00, payable in monthk installments, with interest
thereon at the rate of twelve pércent (12%) per annum.

The Court further finds that as security for the
payment of the above-describéd note, the Defendants, Steven Jay

n, executed and delivered to the

United States of America, acting on behalf of the Administrator

of Veterans Affairs, now kn - as Secretary of Veterans Affairs,

a mortgage dated May 30, 1933; covering the above-described

property. Said mortgage was Pecorded on May 31, 19853, in Book

4866, Page 1463, in the rec of Tulsa County, Oklahoma.

The Court further ds that the Defendants, Steven Jay
Brown and Catherine Grace Brown, made default under the terms of
the aforesaid note and mortg#ije by reason of their failure to
make the monthly installmen. -aue thereon, which default has
continued, and that by reas hereof the Defendants, Steven Jay
Brown and Catherine Grace B : , are indebted to the Plaintiff in

the principal sum of $52,608,39, plus interest at the rate of

-y
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12 percent per annum from Apfil 1, 1988 until judgment, plus

interest thereafter at the legal rate until fully paid, and the

costs of this action accrued &nd accruing.

The Court further f£inds that the Defendants, Curtis A.
Parks and Tulsa Adjustment eau, Inc., disclaims any right,
title, or interest in the suﬁ ect real property.
The Court further #inds that the Defendant, State of
Oklahoma ex rel. Oklahoma Tax Commission, has liens on the

property which is the subjea#fmatter of this action by virtue of

in the amount of $4,449.53 plus

Tax Warrant No. STS860015580

interest and penalty accordl ‘to law; and by virtue of Tax

Warrant No. STS8600235902, in the amount of $14,325.86 plus

interest and penalty accordir to law. These liens are inferior

to the interest of the Plaintiff, United States of America.

The Court further nds that the Defendants, County
Treasurer and Board of County Commissioners, Tulsa County,

Oklahoma, claim no right, title, or interest in the subject real

property.
IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the

Plaintiff have and recover gment against the Defendants,

Steven Jay Brown and Catherifie Grace Brown, in the principal sum

of $52,608.39, plus interes: the rate of 12 percent per annum

from April 1, 1988 until judgment, plus interest thereafter at

the current legal rate of §£]percent per annum until paid,

plus the costs of this acti cerued and accruing, plus any
additional sums advanced or be advanced or expended during

this foreclosure action by jintiff for taxes, insurance,

abstracting, or sums for the preservation of the subject property.

-d}—-
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IT IS FURTHER ORDEﬁﬁD, ADJUDGED, AND DECREED that the
Defendant, State of Oklahoma ex rel. Oklahoma Tax Commission,
have and recover judgment in.the amount of $4,449.53 plus
interest and penalty according to law by virtue of Tax Warrant
No. STS8600155802 and in the amount of $14,325.86 plus interest
and penalty according to law by virtue of Tax Warrant No.
STS8600235902,

IT IS FURTHER ORDﬂggD, ADJUDGED, AND DECREED that the
Defendants, Curtis A. Parks,sTulsa Adjustment Bureau, Inc., and
County Treasurer and Board of County Commissioners, Tulsa County,
Oklahoma, have no right, title, or interest in the subject real
property.

IT IS FURTHER ORDEﬁBD, ADJUDGED, AND DECREED that upon
the failure of said Defendants, Steven Jay Brown and Catherine
Grace Brown, to satisfy the ﬁoney judgment of the Plaintiff herein,
an Order of Sale shall be issued to the United States Marshal for
the Northern District of Oklahoma, commanding him to advertise and

sell with appraisement the real property involved herein and apply

the proceeds of the sale as follows:
In payment of the gosts of this action
accrued and accru@hﬂ incurred by the
Plaintiff, includihg the costs of sale of
said real propertﬁ#
Second: E
In payment of thﬁfﬁudgment rendered herein

in favor of the Plaintiff;



Third:
In payment of the ﬁ&?endant, State of Oklahoma

ex rel. Oklahoma Tax Commission, in the amount

of $18,775.39 plus interest and penalty

according to law.
The surplus from said sale, iﬁ?any, shall be deposited with the

Clerk of the Court to await ther Order of the Court.

IT IS PURTHER ORDERED, ADJUDGED, AND DECREED that from

and after the sale of the ab';'wdescribed real property, under

and by virtue of this judgmenﬁ;ﬁnd decree, all of the Defendants
and all persons c¢laiming undéf;them since the filing of the
Complaint, be and they are faﬁﬁver barred and foreclosed of any
right, title, interest or claiﬁ-in or to the subject real

property or any part thereof;f

_ s/ JAMES O. ELLISON
" T ONITED STATES DISTRICT JUDGE
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APPROVED:

ETER BERNHARDT, OBA #741
Assistant United States Attorney

ENNIS SEMLER, OBA #8076
As¥istant District Attorney
Attorney for Defendants,

County Treasurer and

Board of County Commlssionars,

Tulsa County, Oklahoma

LISA HAWS, OBA ;i%é%5

Attorney for Defendant,
State of Oklahoma ex rel.
Oklahoma Tax Commission

Judgment of Foreclosure _
Civil Action No. 90-C-0066-E



\PES DISTRICT COURT
ISTRICT OF OKLAHOMA

IN THE UNITED $1
FOR THE NORTHERN -

IN RE:
M-1417

ASBESTOS LITIGATION " ASB(TW) No. 3594

ERNEST L. ABLE, et al., No. 88-C-1126-B

MILLARD L. ABLE, et al., No. 88-C-803-B
LEWIS ADDINGTON, et al., No. 88-C-990-E
MARION D. ALLGOOD, et al., No. 88~C-1096~-B
DELMAR RAY ANDERSON, et al., No. 88-C-838-C
BRENDA GAY ANDREWS, et al., No. 88-C-808-E

J.M. ANDREWS, et al., No. 88-C-911-C

ROBERT CAREY ARCHDALE, et al., . No. 88-C-765-B

RONALD E. ARMSTRONG, et al., No. 88-C-1251-E
THOMAS REED ARNOLD, et al., No. 88-C-1176-E
ROBERT BRUCE ASH, et al., No. 88~C-1156-B
ELMER RAY ATKINSON, et al., No. 88-C-1136-C
CLYDE O. ATTERBERRY, et al., No. 88-C~1137-E
RALPH DELBERT AYRES, et al., No. 88-C-1106-E
TOMMY JOE AYRES, et al., No. 88-C-894-C
VIRGIL D. BAKER, et al., No. 88-C-983-E
BILL JOE BALDRIDGE, et al., No. 88-C-992-C
EVERETT E. BARGER, et al., No. 88-C-963-E

LAWRENCE E. BARGER, et al., No. B88-C-1026-E

STIPULATION AND ORDER OF -
DISMISSAL WITHOUT PREJUDICE (TW)




RAYMOND E. BARGER, et al.,

)
)

) .
)
)
)
)
)
)
: )
)
)
)
)
)
)
)
)
~)
)
)
)
)
)
)
-}
)
2
)
)
)
)
Tﬁ)
)
)
)
}
)
)
)
}
)
)
}
)

RICHARD ELLIS BARNES, et al.,"
RAYMOND L. BARNETT, et al.,
THOMAS EDWARD BASS, et al.,

KENNETH RAY
BATTENFIELD, et al.,

LAROY BATTENFIELD, et al.,
CHARLES EDWARD BATY, et al.,
MARVIN E. BEEHLER, et al.,
JACK N. BENBROOK, et al.,
JOE MONROE BERRY, et al.,
CLAUDE ELVIN BEST, et al.,
TOM J. BINGHAM, et al.,
NACMI BIACK, et al.,

ROBERT L. BLAYDES, et al.,
SANFORD MARION BOWEN, et al.,
CHARLES LEE BOWMAN, et al.,
RAYMOND EVERITT BOYD, et al.,
VERNA BRADEN, et al., |
ROBERT RAY BRADLEY, et al.,

JOSEPH M. BRADY, et al.,

HELEN AMELIA BRASHERS, et al:1

WINFORD BRASHERS, et al.,

ALBERT E. BREWSTER, JR.et al

BOBBY WAYNE BROWN, et al.,

KENNETH LEE BROWN, et al.,

LOGAN W. BROWN, et al.,

No.
No.
No.

No.

No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.

No.

88-C-1024-B
88-C-1187-B
88-C-1252-C

88-C-746-B

85-C-770-B
88-C-1388-B
88~C-1001-E
88-C-797-E
88-C-833-C
88-C-784-C
88-C-1077-C
88-C-1138-B
88-C-~1139-B
88-C-1201-B
88-C-772-C
88-C-799-B
88~C~873-B
88-C-905-B
88-C*967;E
88-C~937-B
88-C-900-B
88-C-938-E
88-C-989-B
88-C-1036-B
88-C-855~C

88-C-854~-B



WALTER STEPHEN BROWN, et al.;
WILLIAM ERNEST BROWN, et ala,'
JAMES E. BRUCE, et al.,
WESLEY C. BRYANT, et al.,

HARRY D. BURNSIDE, et al.,

ROBERT EUGENE BURROWS, et al.,

ARLIS R. BUTLER, et al.,

EIMO JESS BUTLER, et al.,

. CHARLES JOHN BUTTON, et al,,

BLAINE O. BUZZARD, et al.,
GARNETT A. BUZZARD, et al.,

FLOYD LAWRENCE
CAMPBELL, et al.,

DONNA L. CAPTAIN, et al.,
DONALD EARL CARDER, et al.,
JERRY REED CAVIN, et al.,
JOSEPH NOBEL CAVIN, et al.,

TERRY V. CHAMBERLAIN, et al.,

THOMAS RAY CHAMPLIN, et al.,
BILLY RAY CHANEY, et al.,
CHARLES RAY CHANEY, et al.,
GEORGE WALKER CHANEY, et al.,
DAVE EDWARD CHARLOE, et ai{g
DONALD LEE CHENOWETH, et al.,
PAUL DEAN CLARK, et al.,
WILLIAM CLARK, et al.,

WORTH EDWARD CLAYTON, et al.,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

No.
No.
No.

No.

;No.

No.
No.
No.
No.
No.

No.

No.
No.
No.
No.
No.
No.
No.
No.
No.

No.

No.

No.

No.

No.

No.

88-C-885-C

88-C-1020-C
88-C-1188~C
88-C-1112-E
88-C-1093-E
88-C-1030-B
88-C-1084-E
88-C~743-E

88-C-1253-B
88-C-1124-E

88-C-903-B

88-C~964-B
88-C~907-B
88-C-801-E
88-C-930-B
88-C-1061-C
88-C-1149-E
88-C-878-E
sa—c-av&-z,
88-C-724-E
88-C-~1189-C
88-C-1035-C
88-C-1207-B
88-C-871-E
88~C-912-B

88-C~-887-E



CARL THOMAS COLLINS, et al.,

ROY THOMAS COLLINS, et al.,
PAUL 0. COMPTON, et al.,

CHARLES THOMAS
CONKLIN, et al.,

CHARLES A. COOK, et al.,
CHARLES R. COOPER, et al.,
JAMES A. COPPEDGE, et al.,

MARVIN REX CORRELL, et al.,

JAMES. D. COUNTRYMAN, et al.,

WALDRON STANLEY
COWLEY, et al.,

DONALD LEE COX, et al.,

CHARLES EMMETT COYNE, et al.,

BOBBY RAY CRANE, et al.,
BOBBY RAY CRAWFORD, et al.,

BILLY & PATRICIA A.
CRISWELL, et al.,

VIRGIL IOUIS CROW, et al.,
WILBUR LOUIS CROW, et al.,

HAROLD KELLEY
CROWNOVER, et al.,

ROGER D. CULVER, et al.,

JEWELL ERNEST CUNDIFF, et al.,

DONALD PAUL DARTER, et al.,
JOHN MORRIS DAVIS, et al.,

LONNIE EARL DAVIS, et al.,

WILLIAM DEAN DE MOSS, et al.,

)
)
)
)
)
)
)
)
)
)
-}
)
)
)
|
)
R
)
}
}
)
)
}
)
]
)
)
)
)
)
=
)
)
)
)
»
1
)
)
T
)
)
)
)
1
}
)
1
).
)
1§

No.
No.
No.

Nq.
No..
No.
No.
No.

Nol

No.
No.
No.
No.
No.

"No.

No.
No.

No.
No.
No.
No.
No.
No.

No.

88-C-1401-E
88-C-1317-E

88-C-1058-B

88-C-847-E
Bé-C—IIBI-B
88~C-1100~B
88-C-1120-~E
88-C~697-B

88~C-10231-C

88-C-1186-C
88-C-1025-C
88-C-940~B

88-C~1254~B

88-~C-1047~E

88-C-908-E
88-C-717-E

88~-C-1083-B

88~C-835~E
88~C-1179~-C
88-C-966-E
88-C~939-E
88-C-867-E
88~-C-700-B

88-C-1033-C



" ELORES BE. ENGLAND, et al.,

EUGENE FRANCIS DEEMS, et al., ) No. 88-C-822-~C

JOE D. DEVILLIERS, et al., No. 88-C-1142-E

THEODORE L. DIEBOLD, et al.; No. 88-C-1255-E

DAVID L. DILLINGHAM, et al., ‘No. 88-C-942-B

JOHN B. DILLON, et al., No. 88-C-779-E

DITMORE, et al., No. 88-C-751-E

FRANK HAROLD DOUTHIT et al., No. 8B8-C-819-E

BILLY JOE DOW'NUH, et al., No. 88-C-831~E

No. 88-C-786-E

)
)
)
)
)
)
)
3
CLINTON BERNICE ' - )
)
)
)
)
)
RONALD WINSTON DOWTY, et al., ) -
)

)

DONALD JAMES DUNIPHIN, et 1;, No. 88-C-842-B

MERVIN LEE EAST, et al., No. 88-C-824-E

ROY ALVIN EAST, et al., No. 88-C-941-C

JAMES W. ELDRIDGE, et al., No. 88-C-1140-C

DONALD E. ELSTEN, et al., No. 88-C-705-E

STANLEY E. ELSTEN, et al., No. 88~C-815-E

No. 88-C-805-C

JAMES R. ENGLAND, et al., No. 88-C-1256-E

DAN MICHAEL ESKRIDGE, et al.,_, No. 88-C-1217-B

MARION LOPP EVANS, et al., No. 88-C-1062-E

JOHN RICHARD

FAHNESTOCK, et al., No. B88~C-1148-B

PAUL FAHNESTOCK, et al., No. 88-C-997-C

No. 88-C-1316~-E

)
)
)
)
)
)
)
)
)
)
)
)
)
B
DUANE C. ENOCH, et al., ) No. 88-C-1157-E
, -
)
2)
)
)
)
)
'}
)
)
;
JOHN FERGUSON, et al., “)
Y
)

TRELLA B. FISHER, et al., No. 88-C-944-E



JAMES C. FLEMING, et al.,

WILLIAH‘TAYLOR FLINT, et al.,

)
WILBURN FOLSOM, JR., et al., )

LLOYD W. FORSON, et al.,
EARL HAROLD FOSS, et al,

HENRY DALE FOSTER, et al.,

CHARLIE HAROLD FRANCE, et al.,

WAYNE LEON FURNAS, et al.,
BILLY L. GABBARD, et al.,
JESSIE LEROY GAINER, et al.,
HENRY GEORGE GANDY, et al.,
ROBERT J. GANDY, et al.,

EDWARD AARON
GARRITSON, et al.,
KENNETH GLENN, et al.,

DOYLE BURTON GOINS, et al.,

" "OLIN H. GOKEY, et al.,

BILLY JOE GOLD, et al.,
ROBERT LEE GRAHAM, et al.,
JACK DEAN GRANT, et al.,
THOMAS E. GRANT, et al.,
EARNEST GREEN, eﬁ al.,

JOHN WILLIAM
GRENINGER, et al.,

MARVIN GRESS, et al.,
JOHN W. GULLETT, et al.,

CLAUDE A. HALE, et al.,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
}
)
)
)
}
)

)
)
)
)
)
)
)
)

)
)

No.

No.

'No.

No.
No.
No.
No.
No.
No.
No.
No.

No.

No.
No.
No.
No.
No.
No.
No.
No.

No.

No.
No.
No.
No.

88-C-1125-E
88-C-1315-C
88-C~1155-B
88-C-1060-B
88-C-834-B
88-C-1182-B
88-C-909-C
88-C-837-B
88-C-766-C
88-C-1257-E
88-C~943-C

88-C-960~-C

88-C-1048-B
88-C-1600-C
88-C~1399-E
88-C-1389-E
88-C-1019-B
88-C-723-B
88-C-821-C _
88-C-1258-B

88-C-1113-E

88-C-806~B
88-C-1166-B
88-C-718-B

§8-C-1259-B



ALFRED CHARLES HALL, et al.,
ARTHUR WAYNE HALLAM, et al.,"
WILLIAM C. HAMBRIGHT, et al.,
-STANLEY JOE HAMILTON, et al.,
WILLIAM R. HAMILTON, et al., -

JOHN EDWIN
HARDCASTLE, et al.,

)
)
)
)
)
)
)
)
)
)
)
)
EUGENE ELLIS HARRIS, et al., )
)
FRANK H. HARRIS, et al., )
)
GILBERT ADRIAN HARRIS, et a1.,)
AFTON A. HARRISON, et al.,
RAY STANLEY HARROD, et al.,
HELEN HASKINS, et al.,
JOE D. HAWKINS, et al.,
JIMMY HUGH HAYNES, et al.,
GEORGE GRANT HELTON, et al.,
ALVIN F. HELTZEL, et al.,

JOHN BURTCN HEMPHILL, et al.,

EVERETT A. HERREL, et al.,
LEONARD HOMER HERREL, et al.,
BOBBY MILLS HIGHSMITH, et al.,
DANNY EUGENE HIMES, et al.,
HERBERT ALLEN HOFFMAN, et al.,
DELMAR WAYNE HOLDEN, et al.,

WILFRED D.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
;
ARTHUR EUGENE HERREL, et al., )
)
)
)
)
)
)
)
)
)
)
)
)
)
HOLLANDSWORTH, et al., )
)

No.
No.
No.
No.

No.

No.
No.
No.
No.,
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.

No.

No.

88-C-1085-B
88-~C~1191-B
88~C-1260-E
88-C-1206-E

88~C-984-B

88-C-1395-C
88-C-816-B
88-C-1078-C
88-C-1396-B
88-C~1390-B
88-C~1009-C
88-C-1620-E
88-C-884-C
88-C-932-E
88-C-745-E
88-C~1204-C
88-C=721-C
88-C~702~E
88-C~780-E
88-C-962-B
88~-C-787-B
88-C-752-B
88-C~1021-B

88-C-1318-B

88-C-1023~E



EMMET N. HOLLON, et al.,

" WILLIAM LEE HoNEY, et al.,
ROBERT LEON HOOPER, et al.,
HOWARD WAYNE HOOVER, et al.,
W. D. HOPPER, et al.,

ALLEN C. HORRELL, et al.,
JEHU WILLIAM HOUSMAN, et al.,
LAWRENCE HOWARD, et al.,
DONALD DEAN HUBBELL, et al.,
LEROY HUDSON, et al.,

JAMES CHESTER HUGHEY, et al.,
BOBBY JOE HULSEY, et al.,
RICHARD KEITH HUNT, et al.,
DONALD DALE HUTSON, et al.,
DANIEL A. INMAN, et al.,

LEO B. IRICK, et al., |
JAMES ALBERT JARMIN, et al.,
DOYLE JOHNSON, et al.,

ERNEST WAYNE JOHNSON, et al.,

LAUREN EDWARD JOHNSON, et al.,

LESLIE M. JOHNSON, et al., -
ALBERT MERLE JONES, et al.,-
BUDDY EUGENE JONES, et al.,
CHARLES S. JONES, et al.,
CHARLEY RAY JONES, et al.,
HAROLD GENE JONES, et al.,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
}
)
)
)
)
)
)
)
)
}
)
)
)
)

8

No.
No.
No.
No.
No.
No.
No.
No,
No.
No.
No.
No.
No.
No.
No,
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.

No.

88-C~1314-C
88-C-1209-E
88-C-981~-E
88-C-1266-C
88-C-841-E
88-C-961-E
88-C-726-C
88-C-1391-B
88-C-892-B
88-C-753-E
88-C-1310-E
88-C-848-C
88-C-843-B
88-C-1081-B
88-C-1049-C
88-C-749-B
88-C-949-E
88-C-1032-E
88-C-886-E
88~C-1135-B
88-C-1066-E
88~C-965-C
88-C-790-C
88-C-1003-B
88-C-976~B

88-C-839~-B



- DONALD LEE KARR, et al.,

DOUGLAS BRYAN KLAUS, et al.,

J. B. JONES, et al., )
)

WILLIAM HARVEY JONES, et al., )
; )
LELAND WEBSTER KAHLER, et al.,)

GEORGE DAVID KASTEN, et al.,

GEORGE KENNETH KAYS, et al.,
GERALD D. KEITH, et al.,
WILLIAM J. KELSO, et al.,
ALVIS ELWYN KERBY, et al.,
W. R."KERBY, et al.,

EDWIN OSCAR KERLEY, et al.,
MILDRED L. KINION, et al.,
CHARLES EDWARD KINZER, et al.,
ELLIS M. KIRK, et al.,

HAROLD DWAYNE KIRKSEY, et al.,;

)

)

)

)

)

)
ERNEST PAUL KNIGHT, et al., )
)
CLARENCE JACK KNOX, et al., )
)

GERALD D. KROPP, et al., )
)

LARRY WAYNE KUHN, et al., )
‘ )

)
)
)
)
)
)
)

NAYDEEN LADUKE, et al.,
JOHNNY LEROY LAFALIER, et al.,
WILLIAM W. LANDERS, et al.,

ROY LEE LANKFORD, et al., )

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
ORLEY FREEMAN LAWSON, et al., )

)
LOUIE VERNON LEAMON, et al., )
}

No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.

88-C-1397-B
88-C-1267-B
88-C-807~B
88-C-991-B
88-C-836-B
88-C-1005-B
88-C-1027-B
88-C-1082~E
88-C-1392-B
88-C-995-C
88-C-1178-B
88-C-904~E
88-C-1057~E
88-C-946-B
88-C-1039-E
88-C-781-B
88~C-1268-E
88-C-947-B
88-C-1398-E
88-C~1038-B
89-C-162-B
88-C-876-E
88-C-1059-C
88-C-874-B
88-C-1010-B

88-C-708~-C



CHARLES MARVIN LEE, et al.,
GORDON HOBART LEE, JR.,et al.,
RALPH WILLIAM LEONARD, et al.,
- JOHN AUSTIN LISH, et al.,
DONALD PAUL LITLE, et al.,-
PRESTON DAVIS LOFGREN, et al.,
JEFF L. LOWE, et al.,

DENNIS EDWARD LYNCH, et al.,
ORVILLE C. MACKLIN, et al.,
HAROLD MAHAN, et al., .

WAYNE ALLEN MAHURIN, et al.,

DAVE N. MALOTTE, et al.,
ROBERT EMERY MANN, et al.,
EDWARD OLIN MARTIN, et al.,

)

)

)

)

)

)

)

)

)

)
HARRY D. MALONE, et al., )
)

)

)

)

)

;
JERRY WAYNE MARTIN, et al., )
e : )
)

RICHARD DONALD MARTIN, et al.,)

JUNIOR LEROY MASHBURN, et al.,
HEDY MARIE MASTERSON, et al., ;
WILLARD JOHNSON MATHIS,et al.,g
JAMES REVIS MATTHEWS, et al.,’

OPAL CATHERINE
MATTHEWS, et al.,

DALE C. MAYHOOD, et al.,

KENNETH CALVIN MAYS, et al.,

No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.

No.

. No.

No.
No.
No.

No.

No.
No.
No.
No.
No.

88-C~1051~C
88-C-1154~C
88-C-1301-E
88-C-870-C
88-C-1402-E
88-C-1269-E
88-C-994-B
88~C-771-E
88-C-1018-E
88-C-826-B
88-C-1168-E
88-C-883~E
88~C-1309-E
88-C-1098-E
88-C~954~E
88~C-868-E
88-C-1270-C
88-C-798-B
88-C~906-B
88-C-1271-C

88~-C~1102-E

88-C-953-C
88-C-1400-C
88-C-800-E
88~C-1272~B

88-C~1308-E



JOHN BARNEY MCCOIN, et al.,
DONALD E.. MCCORD, et al.,
JACK RILEY MCCORKELL, ef;hl.,j
JACK SHERMAN MCCOY, et al.,
EDWARD ALLEN MCFALL, et al.,
EUGENE W. MCGHEE, et al.;*f"

EDWARD L. MCKEE, et al.,

HOWARD EUGENE MCKIBBEN,et al.,

COLIN'LESTER MCMINN, et al., .’
WILLIAM G. MCNELIS, et al., -

JOHN W. MCVAY, et al.,
RAYMOND C. MERIT, et al.,
KENNETH PAUL MILES, et al., . .
ARTHUR LEE MILLER, et al.,
BILLIE LOUIS MILLER, et al.,
CLINTON WAYNE MILLER, et al.,
DONALD STEPHEN MILLER, et al.,
JAMES A. MILLER, et al., |
MICKY LEE MILLER, et al.,
ROY MILT MILLER, et al.,
VERNON JOE MILLER, et al.,
JOHN P. MONTGOMERY, et al., f
CECIL R. MOODY, et al., '
JOHN BRUCE MORGAN, et al.,
ROY WAY‘NE MORRIS, et al.,

BUFORD CARL MOSELY, et al.,

-
[

No.
No.
No.
No.
No.
No.
No.
No.

No.
No.

No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No,
No.

No.

88-C-890-E
88-C-1273~C
88-C-1403-B
88-C-1128-C
85-0—1162—8
Bg~-C~-722-C
88~-C~B820-B
88-C-764-C

88-C-750-C
88-C-935-E

88-C-1109-C
88-C=1097-C
88-C=1274-E
88-C~1105-C
88-C-1275-B
88-C-1210-E
88~-C-1174-E
88-C-1079-C
88-C-~1141~E
88-C-850-E
88-C-1170-E
88-C-1169-B
88-C-1076~E
88-C-785-B
88-C-1312-E

88-C~1053-E



HASKELL N. MURPHY, et al.,
ROY WILLIAM MURPHY, et al.,
JACKY DOUGLAS MYERS, et al.;
HAROLD CURLEY NEAL, et al.,
LESLIE O. NELSON, et al.,

JOSEPH WILLIAM
NIGGEMANN, et al.,

THOMAS EARL NIGH, et al.,

LARRY J. NORTH, et al.,
THOMAS M. OCHSENBEIN, et al.,

LEONARD W.C. ODOM, et al.,
BENNY PAUL OLDS, et al., :
EARL MORRIS OLEMAN, et al.,
JOHN KENNETH OLEMAN, et al.,
CHARLES RICHARD OLSON, et al.
FLOYD DWIGHT OSBURN, et al.,
JIMMIE JANE OSKIN, et al.,
CLOYCE LEE OWEN, et al.,

WILLIAM O. OWENS, et al.,

DILLON PRICE PATTERSON, et al.,

LINDSEY RAY PATTON, et al.,

JOSEPH JONATHAN
PENNOCK, et al.,

PATRICK W. PERRY, et al.,
ROBERT LOUIS PESEK, et al.,

- ROBERT EUGENE
PETERNELL, et al.,

JACK J. PHILLIPS, et al.,
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No.
No.
No.
No.
No.
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No.
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No.
No.

No.
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No.

88~C~1291-B
88~C-936-B
8§8-C~985-B
88-C-1111-E

88-C-1205-B

88-C-817-C
8§8-C-849-C

88-C-13923-B
88-C-703-B

88~C-782-B
88-C-1037-E
88-C-744-B
88-C-968-B
88~-C-1110-B
88-C-769-B
88-C-1404-E
88-C=1319~E
88-C-1193-E
88-C-1022-C

88-C-~1394-E

88-C-11863-C
88-C-719-E

88-C-846-E

88-~-C-823-B

88-C-888-B



. GLENN DALE PITTS, et al.,

BENTLEY F. REISCH, et al.,

C. JERRY PIERCE, et al., }
)

GENE JOSEPH PIERCE, et al., )
—~ )

)

JAMES ANTHONY PIERCE, et al.,

)
)
RICHARD LEE PLILER, et al., ;
MARTIN HENRY POTTER, et al., 3
EVERETTE D. PRICE, et al., g
PATRICK HICHAEL PRICE, et al.,;
RAYMOND EDDIE PRICE, et al.,
DELMAR DALE PUGH, et al.,

BILLY R. RADFORD, et al.,

GLEN WILLIAM RANDALL, et al.,

)
)
)
)
)
)
SHERMAN RADFORD, et al., )
)
)
LLOYD WAYNE RANDALL, et al., )

)
JACKIE BERNARD RANSOM, et al.,)

)

)

ELDON TROY REAVIS, et al.,
)
BILLY E. RENTFROW, et al., )

)
BILLY JOE REYNOLDS, et al., )

}
RAYMOND DEWAYNE RHODES,et al.,)
RAYMOND LEROY RHODES, et al.,

JOSEPH LEROY RICE, et al.,

EDWIN ELLIS RIDDLE, et al.,’
LAWRENCE E. RIDINGS, et al.,

LEONARD HARLAN

)
)
)
)
)
)
)
)
)
'RIGGINS, et al., }
)
)

JAMES OWEN RILEY, et al.,

- 13

No.
No.
Neo.
No.
No.
No.
No.

No.

No.
No.
No.
No.
No,
No,
No,
No,
No.
No.
No.
No.
No.
No,
No.
No.
No.
No.

88-C-791-C
88~C-857-E
88-C-748-E
88-C-998-E
88-C-1167-C
88-C-853-B
88-C-1108-B
88-C-1161~B
88-C-825-E
88~C-852-B
88-C-1195-E
88-C-1002-B
88-C-1292-B
88-C-1216-E
88-C-1173-B
88-C-1094-E
88-C-1387-B
88-C-982-C
88-C-872-B
88-C-869-B
88-C-1302~C
88-C-755-B
88-C-1064~B

83-C-802-E

88-C-832~C

88-C-1175-E



DONALD EUGENE ROBERTS, et al.,)

)
HAROLD CURTIS ROBERTS, et al.,)

b

BILLIE M. ROBERTSON, et al.,
ALVIN E. ROBINSON, et al.,
GLEN A. ROBLYER, et al.,
CHARLES L. ROLLINS, et al.,
CLARENCE LESTER ROOK, et al.,
ROBERT DALE ROPP, et al.,
JAMES FLOYD RUPERT, et al.,
NORMAN GENE RUTH, et al.,
ELBERT M. SANDERS, et al.,
JOHN 0. SCHENK, et al.,
CHARLES E. SCHUPBACH, et al.,
CLARENCE H. SCHULTE, et al.,
FRED THOMAS SENNETT,
STANLEY C. SHAFER, et al.,
JESSE G. SHAFFER, et al.,

JOIE RAY SHARP, et al.,

CLAUDE LAVERNE SHUMAKE, et al.,
CHARLES PAUL SILL, et al.,
CHARLES E. SIMMONS, et al.,
DARREL EUGENE SIMMONS, et al,,
MELVIN LEROY SIMMONS, et al.,
RAY ALBERT SIPPY, et al.,’
JIMMIE LLOYD SKELTON, ‘et al.,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
et al., )
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
=)
)
)
)
CHARLES RAMON SMITH, et al., )
)
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No.
No.
No.
No.

No.

No.

No.
No.
No.
No.
No.
No.
No.
No.

No.

88~C-1293-E
88-C-1313-B
88-C-1134-B
88-C-1294-C
88-C-979-E
88-C-354-F
88-C-1050-E
88-C-1004-B
88-C-1208-E
88-C-796~B
88-C-1127-B
88-C-1218-E
88-C-1203-B
88-C-1129-B
88-C=1219-C
88-C-1143-B
88-C~856-E
88-C-1065-C
88-C-891-E
8B-C-698~E
88-C-1405-C
88-C-1177-E
88-C-1295~B
88-C~1406-E
88-C-754-E

88-C-725-E



CHARLES WADE SHITH, et al., ) No. 88-C-955-C
CLYDE NELSON SMITH, et a1.,-""'_ ; ' No. 88-C-768-E
JOSEPH WILLIAM SMITH, et al., § No. 88-C-763-B
MERL EMERY SMITH, et al., 3 No. 88-C-773-E
DEAN ALLEN SNIDER, et al., ; No. 88-C-1150-E
EARL DEAN SOPER, et al., ; No. 88-C-889-B
JACK DALE SOPER, et al., ; No. 88-C-789-C
KENNETH ROY SPARKMAN, et al., ; No. 88-C-714-B
THEODORE SPARLIN, et al., ; No. 88-C-1194-B
CLARENCE EDWARD ;

SPENCER, et al., ) No. 88-C-840-B
ROBERT C. SPRINKLE, et al., ; No. 88-C-996-B
JIMMY LEE SPUNAUGLE, et al., ; No. 88-C-1123-E
LEO PRESTON STAFFORD, et al., ; No. 88-C-1006-C
CHARLES EUGENE STANELY, et a1.,§ No. 88-C-1034-B
WOODROW L. STANLEY, et al., ; No. 88-C-969-C
' HAROLD STARK, et al., ; No. 88-C-1497-C
EUGENE WILLIAM STICH, et al., ; No. 88-C-950-B -
ROGER LELAND STILL, et al., ; No. 88-C-1202~E
LARRY EUGENE STOGSDILL,et al.,; No. 88-C-715-B .
CLIFFORD J. STONER, et al., § No. 88-C-1101-C
RALPH W. STONER, et al., 3 No. 88-C-910-B
DONALD RAY STREET, et al., ; No. 88-C-1407-C

" KENNETH E. | 3

. STRICKLAND, et al., ) No. 88-C-1192-C
WILLIAM MERLE SWEETEN, et al..; No. 88-C-1052-B
JERRY NICHOLAS TALBOT, -et al.-,_--; No. 88-C-1152-E
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DONALD WAYNE TARTER, et al., '

DANIEL JOE TEDLOCK, et al.,
ALVIN H. THOMAS, et al.,
JACK B. THOMAS, et al.,

JACK CHARLES THOMAS, et al.,
LOYDE W. THOMASSON, et al.,
DANNY BILL THOMPSON, et al.,
MELVIN L. TREASE, et al.,

MARION D. TRONE, et al.,

ESTELL EUGENE TUNNELL et al.

CHARLES F. TUSINGER et al.,

HENRY W, VANDEVENTER, et al.,

JAMES ALVIN VINCENT, et al.,
RONALD K. VINCENT, et al.,
ROBERT L. WAGNER, et al.
HUBERT EUGENE WALKER, et al.
RESSIE MAE WALL, et al.,
ADOLPH F. WALSER, et al.,

J. D. WARD, et al.,

RICHARD WARD WARNER, et al.
TERRY P. WARREN, et al.,

HARSE EDWARD
WATERS, JR., et al.,

CHARLES WATTERSON, et al.,
WAYNE LEROY WEBB, et a1.,'
WOODROW WILSON WEBBER, et al

GLEN ELDON WEBER, et al.,
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88~C-1044-E
88-C-1165-B
88~C-851-E
88-C-893-B
88-C-895-E
88~-C-1063-E
88-C-1151~B
88-C-1104-E
88-C~1408-B
88-C-1045-E
88-C-783-E
88-C-1296-E
88-C-1311-C
88-C-1485-E
88-C-788-E
88-C-1409-B
88-C-1410-C
88-C-1122~-B
88-C-980-B
88-é;814-E

88-C-804-B

88~-C-1180-~-C
88-C-978-E
88-C-901-E
88~C-948-E

88-C-775-E



JAMES E. WESTERVELT, et al.,
BILLY EUGENE WHITE, et al.,
ROBERT HARRY WHITE, et al.,.
CLIFFORD RAY WHITEHEAD,et al.,
WILLIAM E. WHITEHEAD, et al.,

RICHARD SCOTT
WHITWORTH, et al.,

EDWARD R. WILBURN, et al.,
EARL DEAN WILCOX, et al.,
BOBBY GENE WILLIAMS, et al.,

DOUGLAS ALLEN
WILLIAMS, et al.,

GENE REED WILLIAMS, et al.,

JOE WENTZ WILLIAMS, et al.,

'LEROY WILLIAMS, et al.,

VIRGIL E. WILLIAMS, et al.,

.

" FRANCIS EUGENE WILMOTH,et al.,

ELLEN BERNICE WILSON, et al.,
JULIAN L. WILSON, et al.,
MARVIN LEE WILSON, et al.,
LEONARD LEROY WINDLE, et al.,

PAUL R, WITTE, et al.,

- MORRIS V. WOOLDRIDGE, et al.,

_ SIDNEY MARTIN

“WOOLDRIDGE, et al.,

' ELMER DEEWITT WYNN, et al.,

WILLIAM JACKSON WYNN, et al.,
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No.
No.
No.

No.

No.

No.

No.

No.

88-C-1008-C
88-C-1298-E
88-C-1153-C
88~-C-1164-B

88-C-1297-B

88-C-875-C
88-C~1007~E
88-C-1107-B

88-C-6603-F

88-C-1046-B
88-C-774-B
88-C-1095-E
88-C-818-E
88-C-1099-E
88-C-952-B
88-C-1411-B
88-C-993-E
88-C-1080-E,
88-C-902~E

88-C~-1299-C

88-C-747-C

88-C~1300-E
88-C-1190-B

88-C-951~C



WILLIAM WYRICK, et al., No. 88-C-1412-B

JOSEPH F. YINGER, et al., No. 88-C-%977-E
BENJAMIN ROBERT YOST, et al., No. 8B-C-767-~E

Plaintiffs,
V.

ANCHOR PACKING, et al.,

Defendants.

STIPULATION AND ORDER OF DISMISSAL
WITHOUT PREJUDICE OF PFIZER, INC.

Each of the plaintiffs named in the above styled Oklahoma
Tireworker Litigation and the defendant, Pfizer, Inc., by and
through their respective attorneys of record, stipulate to
dismiss all causes of action involved herein against Pfizer,
Inc., without prejudice to the filing of any other or future
action(s) on the same or related cause(s} of action, and each

party is to bear its own costs.

W .

JOMN W. NO INC.
Renaissance Centre East

127 Northwest 10th Street
Oklahoma City, Oklahoma 73103
Telephone: (405) 272-0200

ATTORNEY FOR PLAINTIFFS

Charles g Kalinoski

Margaret M. Chaplinsky

David J. Darrell

DAVIS, HOCKENBERG, WINE, BROWN,
KOEHN & SHORS, P.C.

2300 Financial Centerx

Des Moines, Iowa 50309
Telephone: (515) 243-2300

18



s w

chael J. ards
ﬂAVIS, HOCKENBERG, WINE, BROWN,
KOBHN & SHORS P.C.
320 South Boston, Suite 1119
Tulsa, Oklahoma 74103
Telephone: (918) 584-0810

%

ATTORNEYS FOR DEFENDANT
PRIZER, INC.

ORDER OF DISMISSAL WITHOUT PREJUDICE
OF DEFENDANT, PFIZER INC.

NOW on this day of = ;, 1990, pursuant to the
foregoing Stipulation of Dismissal without Prejudice of
Defendant, Pfizer, Inc., IT 1S HEREBY ORDERED, ADJUDGED and
DECREED that each and all named cases be and are hereby dismissed
against Pfizer, Inc., without prejudice to the filing of any
other or future action(s) on the same or related cause(s) of
action, and each party is to bear its own costs.

€ \ L E D BISTRICT JUDGE

R 2_ \m|
% C. S\\m Clerk DISTRICT JUDGE
m o\m\c" COURT

DISTRICT JUDGE

BI:I0613702.90

12



CERTIFICATE OF MAILING

I hereby certify that a true and correct copy of the above
and foregoing instrument was served upon all parties to the above
cause by depositing said copy in the United States Mail, postage
prepaid, on this _5ﬂ_° day of S , 1990, addressed to all
counsel of record at their respactiveméddresses as shown on the

pleadings and the service list attached hereto.

e N .
o s

-20-



OKTW

JEFFREY J CASTO
ROETZEL & ANDRESS

75 EAST MARKET STREET
AKRON, OH 44308

DANIEL L CRAWFORD
MCGIVERN, SCOTT, ET AL
1515 S. BOULDER AVE
TULSA, OK 74101

KEVIN T GASSAWAY
COMFORT, LIPE & GREEN
401 s. BOSTON AVENUE
SUITE 2100

TULSA, OK 74103

JACQUELINE © HAGLUND
FELDMAN, HALL, FRANDEN,
WOODWARD & FARRIS

PARK CENTRE, SUITE 1400
525 SOUTH MAIN

TULSA, OK 74103

GINA L HENDRYX

JOHN W NORMAN INC
RENAISSANCE CENTRE EAST
127 NW 10TH

OKLAHOMA CTY, OK 73103

CARY E HILTGEN

MANCHESTER, HILTGEN & HEALY
THIRD FL.-—COLCORD BLDG.

15 N. ROBINSON AVENUE
OKLAHOMA CTY, OK 73102

MICHAEL W HINKLE

MILLS, WHITTEN, MILLS & MILLS
211 NORTH ROBINSON

OKLAHOMA CTY, OK 73118

LAURA K HONG

DAVIS & YOUNG CO., LPA
1700 MIDLAND BUILDING
101 PROSPECT AVENUE WEST



OKTW

CLEVELAND, OH 44115

RICHARD C HONN

ROGERS, HONN & ASSOCIATES
2421 EAST SKELLY DRIVE
TULSA, OK 74105

JOHN F MCCORMICK,JR
PRAY, WALKER, JACKMAN,
WILLIAMSON, & MARLAR
ONEOK PLAZA, NINTH FLOOR
TULSA, OK 74103

MARILYNN MOLES
2021 SOUTH LEWIS
SUITE 250

TULSA, OK 74104

MARTHA J PHILLIPS

THOMAS, GLASS, ATKINSON,
HASKINS, NELLIS & BOUDREAUX
SUITE 1500

525 SOUTH MAIN

TULSA, OK 74103

CHRIS L RHODES

RHODES, HIERCNYMUS, JONES,
TUCKER & GABLE

2800 FQURTH NAT'L BK BDG
TULSA, OK 74119

SCOTT M RHODES

PIERCE, COUCH, HENDRICKSON,
JOHNSTON & BAYSINGER

1109 NORTH FRANCIS

P.0O. BOX 26350

OKLAHOMA CTY, OK 73126

G. DAVID ROSS

FOLIART, HUFF, OTTAWAY &
CALDWELL

20TH FLOOR

FIRST NATIONAL CENTER
OKLAHOMA CTY, OK 73102



OKTW

NANCY SIEGEL

RICHARDS, PAUL, RICHARDS &
SIEGEL

NINE EAST 4TH STREET

SUITE 400

TULSA, OK 74103

ELIZABETH THOMPSON
BUTLER & BINION

1600 1ST INTERSTATE BANK
1000 LOUISIANA

HOUSTON, TX 77002

ROBERT D TOMLINSON

MCKINNEY, STRINGER & WEBSTER
8TH FLOOR, CITY CTR BLDG

101 NORTH BROADWAY

OKLAHOMA CTY, OK 73102




IN THE UNITEB':;".":" ATES DISTRICT COURT
FOR THE NORTHERM DISTRICT OF OKLAHOMA f1LE D

e

51999
Jack ¢ g

Silver, Clerk

DANNY L. BROWN, US. DETAICT corns

Plaintiff,

vs. No. 89-C-1038-B
GOLDEN EAGLE DISTRIBUTING
COMPANY, INC., a Delaware
corporation,

Defendant.

In accordance with the jury wmct rendered this date, Judgment is hereby
entered in favor of Plaintiff, DannyL Brown, and against the Defendant, Golden
Eagle Distributing Company, Inc., &'?iﬁiﬂaware corporation, in the amount of Forty
Thousand Dollars ($40,000.00), pluh pro-ludgment interest at the rate of 12.35%
per annum (12 O.S. § 727) from thé date of December 12, 1989 to July 6, 1990,

jie of 8.09% per annum (28 U.S.C. § 1961) from

and post-judgment interest at the rt
July 6, 1990 on the total of said ﬂl_-‘!!mlpal sum and pre-judgment interest. Costs

are assessed against Defendant if imely applied for under Local Rule 6.

DATED this 6th day of July, 191

iy 7 /' -
. # ’/ /f’ N //
..-a-___.///']'/ -‘-\;{_\ SN /’é*é-

. B g A
THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE




IN THE UNITED SATES DISTRICT COURT - = -
FOR THE NORTHERN DISTRICT OF OKLAHOMA {~ :
JUL -5 1879 @K
FEDERAL DEPOSIT INSURANCE CORMORATION, )
AS MANAGER OF THE FEDERAL SAVINGS AND ) JACK €. S[EvEs
LOAN INSURANCE CORPORATION REBOLUTION ) GSIﬁ%%ﬂé?Eﬁﬁﬁ?“
FUND, AS RECEIVER FOR PHOENIX ¥ ) ‘
SAVINGS AND LOAN ASSOCIATION, )
)
Plaintﬁ#t, )
vs. ' ) No. 89-C-757-B
)
RANDY WALLIS, et al., )
)
Defendants. )

Currently before the Couwrt for consideration is Plaintiff
FDIC's Motion to Dismiss tha”ﬁlaims asserted against the FDIC by
the Defendants Randy Wallis, cannle wallis, John C. Flud, Sr.,
Marily Flud, John C. Flud, Jw_, Jantha K. Fludinkle, Joy Hinkle,
J. Alan Gibson, Mary Louise Gibaon, Lloyd G. Towery, and Mary J.
Towery's Counterclaims againﬁﬁ the FDIC.

Oon January 22, 1988, Phoenix filed a foreclosure action

against the Defendants herein. Defendants Hinkle, Gibson, and
Towery filed an Answer and Counterclaim alleging Phoenix committed
several improper lending praaﬁicam, fraudulent misrepresentations,
and failures to disclose. ﬂm August 31, 1988, the Federal Home
Loan Bank Board declared . ﬁhoanlx Federal Savings and Loan
Association (Phoenix) insolv#ﬁt_and appointed the Federal Savings

and Loan Insurance Coloratiom ("FSLIC") as Receiver. As Receiver,

the FSLIC became possessed of all of Phoenix's assets and

liabilities. on August 31, 1988, the Receiver transferred



substantially all of Phoenix's assets, demand deposits and secured
liabilities to Cimarron Fe  ral Savings and Loan Association
("Cimarron"). |

In Defendant's five courit tounterclaim, only count five seeks
money damages against FDIC.? four remaining counts either seek
money damages or equitable n against the developer or holder
of the Notes and real esta mortgages and should be properly
asserted against those parties (i.e. Cimarron and Lakeland) .’
Therefore, the Court need onl¥ address the claim for money damages
against the FDIC for Phoenix'# misrepresentations and omissions.
The FDIC asks the Cou Eﬂ-dismiss the counterclaim for two
reasons: (1) the claim for ‘Wwoney damages is prudentially moot
because Defendants are only':“titled to the amount of money they
would have received if Pho had been liquidated, and, as an

unsecured creditor, they would not have received any money; and (2)

the D'Oench, Duhme Doctri and its progeny, does not allow

individuals who execute prdissory notes to raise affirmative

'cimarron asks this Cour

fho assume pendent jurisdiction and
grant it summary judgment o

@ foreclosure action.

’‘0on August 9, 1990, the
and Enforcement Act of 198
liabilities of the FSLIC
transferred to the Federal
Resolution Fund, to be man
Corporation.

ncial Institutions Reform, Recovery
came effective and all assets and

the day before enactment were
ngs and Loan Insurance Corporation
by the Federal Deposit Insurance

‘count One tenders to
of the property and seeks
the property; Count Two se
estate mortgages; Count Thri
Count Four seeks reinstatem
Five seeks exemplary and pu

éand the developer, a reconveyance
rn of all consideration paid for
cancellation of the notes and real
ks an accounting of the property:
of their credit rating:; and Count
va damages.

2



defenses and/or counterclaims based upon alleged oral agreements
with the failed bank. 315 U}#. 447 (1941).

With regard to the prudmﬁ&iul mootness question, the Court has
previously ruled in this casﬁfﬁhut insufficient funds out of which
to pay a prospective judgmqﬁﬁ.ia not grounds for dismissing an

action for money damages. Seg FDIC v. Wallis, dated Feb. 26, 1990.

The type of money damages sought, however, may affect whether the

action should be dismissed a juch issue was not addressed in the
Court's previous order. Count five seeks exemplary and punitive
damages against the FDIC. ﬂﬁhmylary and punitive damages cannot

be asserted against the FDIC. Professional Asset Management, Inc.
v. Penn Square Bank, 566 F.Supp. 134, 136-137 (W.D.Okl. 1983).

Therefore, FDIC's Motiom to Dismiss is SUSTAINED. The Court
declines to exercise its penﬁﬂpt jurisdiction and ORDERS the case
be REMANDED to Mayes cOuntﬁﬂnistrict Court for the underlying

foreclosure action.

0

IT IS SO ORDERED, this __ day of July, 1990.

: //’ : }
/ T
. 'f‘ ’: A /,I )4’ d & (/
e v

THOMAS R. BRETT
_INITED STATES DISTRICT JUDGE
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IN THE UNITED ﬂTATES DISTRICT COQURT s
FOR THE NORTHERH DISTRICT OF OKLAHOMA = ;'-‘

N !
frdn e em &-_r'

JuL -6 [J‘Um

)
AS MANAGER OF THE FEDERAL SAVINGS AND ) , e
LOAN INSURANCE CORPORATION REBGLUTION ) JACH C. SILVER, CLERK
FUND, AS RECEIVER FOR PHOENIX PEDERAL ) U.3. DISTRICT COURT
SAVINGS AND LOAN ASSOCIATION, )
Plaintiff, )
) /
VS, ) No. 89-C-751-B
)
JIMMY M. SMITH, et al., )
x )
Defendants. )
QRDER

Currently before the CQﬁkt for consideration is Plaintiff
FDIC's Motion to Dismiss Dmfﬁndants Jimmy M. Smith, Robert D.
Marsters, Donald H. Dinwiﬁdie and Mary Ann Dinwiddie's
Counterclaims against the FDId;

on January 22, 1988, ﬁﬂbanix filed a foreclosure action
against the Defendants herein. Defendants Smith, Marsters and

Dinwiddie filed an Answer. #ind Counterclaim alleging Phoenix

committed several  imprope

lending practices, fraudulent
misrepresentations, and failﬁfhs to disclose. On August 31, 1988,

the Federal Home Loan Bank Bsard declared Phoenix Federal Savings

and Loan Association (Phoenix) insolvent and appointed the Federal

Savings and Loan Insurance Gﬂ%ﬁration ("FSLIC") as Receiver. As
Receiver, the FSLIC became pouﬂ%gaed of all of Phoenix's assets and
liabilities. on August 3&@ 1988, the Receiver transferred
substantially all of Phoeniﬂ#ﬁ assets, the demand deposits and

secured liabilities to ciﬁhrron Federal Savings and Loan
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Association ("Cimarron").’

In Defendant's five coun# gounterclaim, only count five seeks

money damages against FDIC.? ' four remaining counts either seek

money damages or equitable ackitn against the developer or holder

of the Notes and real estat iortgaqes and should be properly
asserted against those pa (i.e. cCimarron and Lakeland).’
Therefore, the Court need onl? dress the claim for money damages
against the FDIC for Phoenix's misrepresentations and omissions.
The FDIC asks the Court:#p dismiss the counterclaim for two
reasons: (1) the claim for 2y damages is prudentially moot

because Defendants are only itled to the amount of money they

would have received if Pho " had been liquidated, and, as an

unsecured creditor, they woulﬂ ot have received any money; and (2)

the D'Oench, Duhme Doctrine; “and its progeny, does not allow

individuals who execute prg ory notes to raise affirmative

defenses and/or counterclaim$ based upon alleged oral agreements

with the failed bank. 315 U. 447 (1941).

“to assume pendent jurisdiction and
foreclosure action.

'cimarron asks this Cour
grant it summary judgment o

rial Institutions Reform, Recovery
ame effective and all assets and
the day before enactment were
gs and Loan Insurance Corporation
by the Federal Deposit Insurance
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and Enforcement Act of 1989
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With regard to the prudenﬁial mootness question, the Court has
previously stated that insufﬁi@ient funds out of which to pay a
prospective judgment is not qﬁﬁunds for dismissing an action for
money damages. See, FDIC V. ; off, 88-C-1357-B. The type of
money damages sought, however,fﬂay affect whether the action should
be dismissed. Count five s@ﬁks exemplary and punitive damages

against the FDIC. Exemplary‘ and punitive damages cannot be

asserted against the FDIC. sional Asset Management, Inc. v.

Penn _Square Bank, 566 F.Supp.fi34, 136-137 (W.D.Okl. 1983).
Therefore, FDIC's Moticn;ﬁb Dismiss is SUSTAINED. The Court

declines to exercise its pendﬁﬁt jurisdiction and ORDERS the case

be REMANDED to Mayes County ﬁistrict Court for the underlying

foreclosure action.

IT IS SO ORDERED, this day of July, 1990.

s
Emf:Z#ﬁzfc'(Ly/ix %')Ky

MAS R. BRETT
TED STATES DISTRICT JUDGE
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\TES DISTRICT COURT RN
ISTRICT OF OKLAHOMA

IN THE UNITED :
FOR THE NORTHER

-5 g
SRRVER, () pa
LOAN INSURANCE CORPORATION RESOLUTION US-D*?PIVICééé?A

FUND, AS RECEIVER FOR PHOENIX FEDERAL

vs. No. 89-C-752-B //

STEPHEN H. HINKLE, et al.,

Ccurrently before the t for consideration is Plaintiff

FDIC's Motion to Dismiss thei aims asserted against the FDIC by

the Defendants Stephen J. Hinkle, Joy Hinkle, J. Alan Gibson, Mary

Louise Gibson, Lloyd G. Tower¥; and Mary J. Towery's Counterclaims
against the FDIC.

Cn January 22, 1988, enix filed a foreclosure action

against the Defendants herein Defendants Hinkle, Gibson, and

Towery filed an Answer and cot erclaim alleging Phoenix committed
several improper lending pract ﬁﬁ, fraudulent misrepresentations,
and failures to disclose. @B August 31, 1988, the Federal Home
Loan Bank Board declared nix Federal Savings and Loan
Association (Phoenix) insolvent and appointed the Federal Savings
and Loan Insurance Coloration{"FSLIC") as Receiver. As Receiver,
the FSLIC became possesse £ all of Phoenix's assets and
liabilities. Oon August 1988, the Receiver transferred

substantially all of Phoenix's Bssets, demand deposits and secured
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liabilities to <Cimarron Federal Savings and Loan Association
("cimarron®).’ |

In Defendant's five counﬁjﬁounterclaim, only count five seeks
money damages against FDIC.? ﬁﬁa four remaining counts either seek
money damages or equitable adﬁ@on against the developer or holder
of the Notes and real estat&?ﬁortgages and should be properly

asserted against those parties (i.e. Cimarron and Lakeland).’

Therefore, the Court need onl iddress the claim for money damages
against the FDIC for Phoenix'éﬁmisrepresentations and comissions.
The FDIC asks the Courtlﬁo dismiss the counterclaim for two
reasons: (1) the claim for_ﬂbney damages 1is prudentially moot
because Defendants are only ﬁﬂtitled to the amount of money they
would have received if Phoaﬂi& had been liquidated, and, as an

unsecured creditor, they woulﬂihot have received any money; and (2)

the D'Oench, Duhme Doctrine, and its progeny, does not allow

individuals who execute proﬂissory notes to raise affirmative

defenses and/or counterclaims based upon alleged oral agreements

'cimarron asks this Courf to assume pendent jurisdictien and
grant it summary judgment on %he foreclosure action.

’0on August 9, 1990, the Fifiancial Institutions Reform, Recovery
and Enforcement Act of 198% came effective and all assets and
liabilities of the FSLIC the day before enactment were
transferred to the Federal 8i ngs and Loan Insurance Corporatiocn
Resolution Fund, to be manageéd by the Federal Deposit Insurance

Corporation.

land, the developer, a reconveyance
of the property and seeks a ®@turn of all consideration paid for
the property; Count Two seeki cancellation of the notes and real
estate mortgages; Count Three @e@eks an accounting of the property;
Count Four seeks reinstatemeff of their credit rating; and Count
Five seeks exemplary and punitive damages.

*count One tenders to La

2




with the failed bank. 315 U.§. 447 (1941).

With regard to the prudeﬁﬁial mootness question, the Court has
previously stated that insuftiﬁient funds out of which to pay a
prospective judgment is not ##punds for dismissing an action for
money damages. See, FDIC v, ﬂﬁ%iﬁggff, 88~C-1357-B. The type of
money damages sought, howeverﬁfﬁay affect whether the action should

be dismissed. Count five sééks exemplary and punitive damages

against the FDIC. Exempla: and punitive damages cannot be

asserted against the FDIC. Eﬁmﬁﬁﬁg@onal Asset Management, Inc. v.

Penn Square Bank, 566 F.Supp. 134, 136-137 (W.D.OkLl. 1983).

Therefore, FDIC's Motion ﬁd Dismiss is SUSTAINED. The Court
declines to exercise its pendﬁﬁt Jurisdiction and ORDERS the case
be REMANDED to Mayes County ;:_Ei!}iﬁtrict Court for the underlying
foreclosure action. .

ﬂ,E%L
.. day of July, 1990.

IT IS SO ORDERED, this




IN THE UNITED awamﬂs DISTRICT COURT ;i {:

FOR THE NORTHERH DISTRICT OF OKLAHOMA'
JuL -6 1930
CALVIN ANTHONY ROUSE, JAC}[,bnMERCLE§K
Plaintiff, u.s. USTWCT

No. 89vC-507—B,//

vVsS.

DAVID WALKER and CITY OF TULSA,
OKLAHOMA, |

Defendants.

N Nt N Nt sl Vgt st St et o

J n'ﬁﬁﬁ MENT
In accord with the Oriﬁk filed this date sustaining the
Defendants' Motion for Summar?'dudgment, the Court hereby enters
judgment in favor of the Defemdants, David Walker and the City of
Tulsa, Oklahoma, and against'ﬂhe Plaintiff, Calvin Anthony Rouse.

Plaintiff shall take nothing ©f his claim.

Dated, this é;’f day wf July, 1990.

' fm%(//%

THOMAS R. BRETT
“UNITED STATES DISTRICT JUDGE

b e o i A



FILED

IN THE UNITED STATES DISTRICT COURT Juli (;1990
FOR THE NORTHERN DISTRICT OF OKLAHOMA b

Jack C. Silver, Clerk

PACCAR FINANCIAL CORP., a
U.S. DISTRICT COURT

Washington corporation,

Plaintiff,
VS. No. 89-C-306-B
MID-AMERICA RECOVERY, INC.,
an Oklahoma corporation, and
GLEN L. LAWRENCE, an
individual,

Defendants.

et T T o S e Yommel o Tt Tomat Nt Mt Somar®

JUDGMENT

Upon the Complaint filed herein, judgment is hereby
entered in favor of the Plaintiff and against the Defendants,
jointly and severally, in the amcunt of $60,614.29, plus attor-
neys fees and costs totalling $36,287.26. Upon the Counterclaim
filed herein, judgment is hereby entered in favor of the Defen-
dants and against the Plaintiff in the amount of $30,291.66, plus
attorneys fees and costs totalling $25,900.00. This results in a
net judgment in favor of the Plaintiff and against the Defen-
dants, joint and severally, in the amount of $40,709.89, plus

post-judgment interest from and after March 13, 1990, at the rate

of 90% per annum.

Dated: ( )ég/“ é , 1990,
s/ THOMAS R. BRETT

Hon. Thomas R. Brett
U.S. District Judge

90260048.03



Approved as to form

w R. Turner,
of

Conner & Winters

2400 First National Tower

Tulsa, Oklahoma 74103

{(918) 586-8977

OBA No. 9125

Axt eys for Plainti 1
FININCIAL COR.

// / /,/ ) .
Théodore Pp. GleOnJ OBA #3353
Tipps & Gibso
210 Park Centre Building
Tulsa, Oklahoma 74103
(918) 585-1181
Attorneys for Defendants

90260048.03
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IN THE UNITED STATES DISTRICT COURE I1LE D
FOR THE NORTHERN DISTRICT OF OKLAHOMA
= JUL g 1990%

PATTY GROGG, Jack C. Silver, Clerk

U.S. DISTRICT COURT

No. 88-C-477-B ///

Plaintiff,
vs.

LOUIS W. SULLIVAN, M.D., Secretary
of Health and Human Services,

Defendant.

Tt s N Vsl Nt Nt Nt Wt Nt et

QRDER

Currently before the Couxt is the Defendant's Appeal of the
Magistrate's Report and Recomméndation that the Administrative Law
Judge's decision be reversed because it was not supported by
substantial evidence. Aftaf reviewing the pleadings and the
supporting medical records, the Court concludes the Maq}strate's
Report and Recommendation sh#étld be affirmed. However, as the
decision was rendered at the_fourth step of a five step test and

the Court has insufficient information to make such a

determination, the case shoul#: be remanded to the Administrative

Law Judge for a determinatien of whether Plaintiff's impairment
prevents her from performing &ny relevant work available in the

national economy (Step 5). : ;ﬁ?
74
/Jday of July, 1990.
Ve
e Yy

?%%%foiv /;{??A.f;é¢%:;§Zi:>

rd

IT IS SO ORDERED, this . ¢

OMAS R. BRETT
~“ONITED STATES DISTRICT JUDGE

12
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ILED
JUL 61930

Jack C. Silver, Clerk
U.S. DISTRICT COURT

UNITED STATES OF AMERICA,
Plaintiff,

vs.

VICKIE J. SHAW a/k/a VICKIE JQYCE
SHAW; EARNEST SHAW, III; TULSA
ECONOMIC DEVELOPMENT CORPORA
An Oklahoma non-profit corpo
BENEFICIAL OKLAHOMA, INC.; STATE OF
OKLAHOMA ex rel. OKLAHOMA TAX
COMMISSION; COUNTY TREASURER, Tulsa
County, Oklahoma, and BOARD OF
COUNTY COMMISSIONERS, Tulsa Cuunty,
Oklahoma,

Defendants. CIVIL ACTION NO. 89-C-643-E

Upon the Motion of ﬁﬁ? United States of America acting
on behalf of the Secretary of'ﬁhterans Affairs by Tony M. Graham,
United States Attorney for théiﬁorthern District of Oklahoma,
through Phil Pinnell, Assistaﬁé’ﬂnited States Attorney, to which
no objections have been filed;fit is hereby ORDERED that this

action shall be dismissed with&ut prejudice.

—d
Dated this Q day of 0((};{ ., 1990.
o /

S/ JAMES O. ELLISON
" UNITED STATES DISTRICT JUDGE

APPROVED AS TO FORM AND CONTEff
TONY M. GRAHAM <
United States Attorney

PHIL PINNELL, OBA #7169
Assistant United States Attornay
3600 United States Courthouse
Tulsa, OK 74103

(918) 581-7463



UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

FILED

UNITED STATES OF AMERICA, )
)
Plaintiff, ) 6 1990
) JUL
vS. _ ; Jack C. Silver, Clerk
KAREN A. FOSTER; STEPHEN E. ) _}JS'INSTMCI COURT
FOSTER; COUNTY TREASURER, )
Tulsa County, Oklahoma; and )
BOARD OF COUNTY COMMISSIONERS, )
Talsa County, Oklahoma, )
)
pefendants. ) CIVIL ACTION NO. 89-C-595-E

JUDGMENT OF FORECLOSURE —

This matter comes on for consideration this 59 day

of nljf , 1990. Tﬁ@fPlaintiff appears by Tony M.

Graham, United States Attorney for the Northern District of
Oklahoma, through Peter Bernhﬁrdt, Assistant United States
Attorney; the Defendants, Couﬁty Treasurer, Tulsa County,
Oklahoma, and Board of Count§ Commissioners, Tulsa County.
Oklahoma, appear by J. Denniﬂ Sem1er, Assistant District
Attorney, Tulsa County, Okl&homa: and the Defendants, Karen A.
Foster and Stephen E. Foster, appear not, but make default.

The Court being fuily advised and having examined the
file herein finds that the Bdfendant, Karen A. Foster,
acknowledged receipt of Summons and Complaint on November 11,

1989; that Defendant, County. Treasurer, Tulsa County, Oklahoma,

acknowledged receipt of Summdns and Complaint on July 20, 1989;
and that Defendant, Board u@wﬂounty Commissioners, Tulsa County,
Oklahoma, acknowledged receipt of Summons and Complaint on

July 20, 1989.



The Court further finds that the Defendant, Stephen E.
Foster, was served by publishing notice of this action in the
Tulsa Daily Business Journal & Legal Record, a newspaper of
general circulation in Tulsa County, Oklahoma, once a week for
six {(6) consecutive weeks beginning December 15, 1989, and
continuing to January 19, 1990, as more fully appears from the
verified proof of publication duly filed herein; and that this
action is one in which service by publication is authorized by
12 0.S. Section 2004{C)(3){(c)., Counsel for the Plaintiff does
not know and with due diligence cannot ascertain the whereabouts
of the Defendant, Stephen E. Foster, and service cannot be made
upon said Defendant within the Northern Judicial District of
Oklahoma or the State of Oklahoma by any other method, or upon
said Defendant without the Northern Judicial District of Oklahoma
or the State of Oklahoma by any other method, as more fully
appears from the evidentiary affidavit of a bonded abstracter
filed herein with respect to the last known address of the
Defendant, Stephen E. Foster.: The Court conducted an inquiry
into the sufficiency of the service by publication to comply with
due process of law and based upon the evidence presented together
with affidavit and documentary evidence finds that the Plaintiff,
United States of America, acting on behalf of the Secretary of
Veterans Affairs, and its atﬁbrneys, Tony M. Graham, United
States Attorney for the Northern District of Oklahoma, through
Peter Bernhardt, Assistant United States Attorney, fully
exercised due diligence in ascertaining the true name and

identity of the party served by publication with respect to his

-



present or last known place of residence and/or mailing address.
The Court accordingly approves and confirms that the service by
publication is sufficient to confer jurisdiction upon this Court
to enter the relief sought by the Plaintiff, both as to the
subject matter and the Defendant served by publication.

It appears that the pefendants, County Treasurer, Tulsa
County, Oklahoma, and Board of County Commissioners, Tulsa
County, Oklahoma, filed their Answers on August 4, 1989; and that
the Defendants, Karen A. Foster and Stephen E, Foster, have
failed to answer and their default has therefore been entered by
the Clerk of this Court.

The Court further finds that on March 20, 1990,
RKaren A. Foster filed her voluntary petition in bankruptcy in the
United States Bankruptcy Court, Northern District of Oklahoma,
case No. 90-00695-C. On April 16, 1990, the United States
Bankruptcy Court for the Nortﬁérn District of Oklahoma entered
its order modifying the automatic stay afforded the debtor by
11 U.S.C. § 362 and directing abandonment of the real property
subject to this foreclosure a&tion and which is described below.

The Court further finds that this is a suit based upon
a certain mortgage note and for foreclosure of a mortgage
securing said mortgage note upon the following described real
property located in Tulsa Cowﬁty, Oklahoma, within the Northern
Judicial District of Oklahomaf

Lot Five (5), Block Three (3), IRVING PLACE,

Tulsa County, State of Oklahoma, according to
the recorded plat thereof.



The Court further finds that on May 20, 1987, the
Defendants, Karen A. Foster and Stephen E. Foster, executed and
delivered to the United States of America, acting on behalf of
the Administrator of Veterans Affairs, now known as Secretary of
Veterans Affairs, their mortgage note in the amount of
$18,800.00, payable in monthly installments, with interest
thereon at the rate of nine percent (9%) per annumn.

The Court further £inds that as security for the
payment of the above-described note, the Defendants, Raren A.
Foster and Stephen E. Foster, executed and delivered to the
United States of America, acting on behalf of the Administrator
of Veterans Affairs, now known as Secretary of Veterans Affairs,
a mortgage dated May 20, 1987, covering the above-described
property. Said mortgage was recorded on May 21, 1987, in Book
5024, Page 1972, in the recotdﬁ of Tulsa County, Oklahoma.

The Court further f£inds that by Quit-Claim Deed dated
July 8, 1988, Defendant, Stepﬁen E. Foster, conveyed the
above-described real property-to pefendant, Karen A. Foster.
Said Quit-Claim Deed was recafded on July 21, 1988, in Book 5116
at Page 579 in the records of Tulsa County, Oklahoma.

The Court further'finds that the Defendants, Karen A.
Foster and Stephen E. Foster, made default under the terms of the
aforesaid note and mortgage:ﬁ%-reason of their failure to make
the monthly installments duéfﬁhereon, which default has
continued, and that by reasdﬁfthereof the Defendants, Karen A.
Foster and Stephen E. Fostef;.hre indebted to the Plaintiff in

the principal sum of $18,693,78, plus interest at the rate of

oy



9 percent per annum from Aprii 1, 1988 until judgment, plus
interest thereafter at the legal rate until fully paid, and the
costs of this action accrued ﬁhd accruing.

The Court further finds that the Defendants, County
Treasurer and Board of Countjfbommissioners, Tulsa County,
Oklahoma, claim no right, tiﬁle, or interest in the subject real
property.

1T 1S THEREFORE ORﬁERED, ADJUDGED, AND DECREED that the

plaintiff have and recover judgment in rem against Defendants,
Raren A. Foster and Stephen ﬁ; Foster, in the principal sum of
$18,693.78, plus interest atﬁthe rate of 9 percent per annum from
April 1, 1988 antil judgment, plus interest thereafter at the
current legal rate of 5,( }q-s_percent per annum until paid, plus
the costs of this action acafﬁed and accruing, plus any
additional sums advanced or to be advanced or expended during
this foreclosure action by Plaintiff for taxes, insurance,
abstracting, or sums for the preservation of the subject
property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendants, County Treasurer and Board of County Commissioners,
Tulsa County, Oklahoma, have no right, title, or interest in the
subject real property. -

IT IS FURTHER onnﬁiﬁgb, ADJUDGED, AND DECREED that an
order of Sale shall be iss&ﬁa-to the United States Marshal for
the Northern District of Oﬁfahoma, commanding him to advertise
and sell with appraisement éhé real property involved herein and

apply the proceeds of the sale as follows:



First: B

In payment of the costs of this action
accrued and accruing incurred by the
Plaintiff, including the costs of sale of
said real property; -

Second: .

In payment of the judgment rendered herein
in favor of the Plaintiff.

The surplus from said sale, if .any, shall be deposited with the
Clerk of the Court to await fﬁfther Order of the Court.

IT IS FURTHER ORDEREﬁ, ADJUDGED, AND DECREED that from
and after the sale of the above—described real property, under
and by virtue of this judgment and decree, all of the Defendants
and all persons claiming unde?_ﬁhem since the filing of the
Complaint, be and they are for#ver barred and foreclosed of any
right, title, interest or claiﬁ in or to the subject real

property or any part thereof. i

UNITED STATES DISTRICT JUDGE

APPROVED;

PRTER BERNHARDT, OBA %741
Assistant United States Attorney

A¥sistant District Attorney
Attorney for Defendants,
County Treasurer and _
Board of County Commissioners,
Tulsa County, Oklahoma '

Judgment of Foreclosure
Civil Action No. 8%-C-595-E



IN THE UNITED STRTES DISTRICT COURT Beck C. Silver,
FOR THE mmm_msmrcr OF OKLAHOMA US. DISTRICT Cg:;;l;_

No. 89-C-089-B /

SHELTER INSURANCE COMPANIES, a
Missouri corporation,

Plaintiff,
v.

WANELIA JEAN ANGIERI and DANIEL ANGIERI,
and ANN MARIE RODRIGUES,

Tt N’ Y st Y Vgt Nast? ot st ot

Defendan*!:s )

RELEASE OF ALL CLATMS

FOR AND IN CONSIDERATION of the payment to Wanella Jean Angieri; Daniel
Angieri; GCregory LaFevers; and Jim Watts at this time of the sum of Thirteen
Thousand Five Hundred and No/100ths Dellars ($13,500.00), the receipt of which is
hereby acknowledged, they, being of lawful age, do hereby release, acquit ard
forever discharge Shelter Insuranceﬂcupanies of and from any and all actions,
causes of action, claims, demards, 6amges, costs, expenses and compensation, on
account of, or in any way growing mt of the declaratory judgment action, Case

Number 89-C-089-B, and they hereby admledge full settlement and satisfaction of

‘alldaunsofw%HteverkiJﬂorchmwmrmdlﬂﬂymyhaveagauBtSIElter

Insurance Companies by reason of the abme—nenticmed damages or losses arising out
of the declaratory judgment action, Case No. 89-C-089-B.

ﬂeyrerebydeclareaﬂmpmtﬁﬁtmnaki:gﬂﬁsmmasearﬂagrea\ent, it
is understood and agreed that they rely wholly upon their own judgment, belief and
knowledge of the nature, extent and duration of said damages, and that they have not
been influenced to any extent whatever in making this Release by any representatives
or statements regarding said damages, or regarding any other matters, made by the
perscn who is hereby released, or by any person or persons representing him, or
them.

It is further understood and agrew that this settlement is the compramise of a

A



doubtful and disputed claim, and that the payment is not 1o be construed as an
admission of liability on the part of Shelter Insurance Companies, by whom liability
is expressly denied.

This Release contains the ENTIRE AGREEMENT between the parties hereto, and the
terms of this Release are contractual and not a mere recital.

They further state that they have carefully read the foregoing Release and know
the contents thereof, and they sign the same as their own free act.

WITNESS their hands this o/ dey of . Vb , 1990.

pa Wﬂ)f(_'

Wanella J Angieri

.

Daniel Angieri

am_ 2. QMJ—‘-U\'--

Amn E. Allison
Attorney for Plaintiff

33-259/AEA/tdr

............
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY,

Plaintiff,
vs.

DONALD COCPER and VIRGINIA
COOPER, individually and as

husband and wife, MAURICE D.

RUBLE, JR., an individual,
RICHARD M. HAMMOND, JR., an
individual, GREG OGUNSEYE,
individually and d/b/a
CONFIDENCE MOTORS, and

ART SHARP, an individual,

Defendants.

DEFAULT 30U

" No.

90-C-217 E

TRY OF JUDGMENT

&

fﬁpf (%
Now on this - 'day of Mex,' 1990, the above-entitled

matter came on regularly for haaring. Plaintiff appeared by and

through its attorneys, Joseph;ﬂ; Paulk and Marylinn G. Moles; the

defendants, Maurice D. Ruble, Jr. and Richard M. Hammond, Jr.,

appeared neither in person nor by counsel but came not and made

default. Thereupon, the Court found that it had jurisdiction in

the premises, and that the defendants had been duly and properly

served with Summons, but had wholly failed, refused, and

neglected to plead, answer,

or.  otherwise defend.

Th

e Court

thereupon found that the defenﬂants, Maurice D. Ruble, Jr. and

Richard M. Hammond, Jr., were in default, and ordered that the



atj-gntions of plaintiff's petition be taken as true and
confessed as against the defgﬁaants as follows: °*

1. The Court herebﬁ”finds that Richard M. Hammond, Jr.
and Maurice D. Ruble, Jr., ha@é been properly served with Summons
and a copy of the complaint.fi1ed herein pursuant to the Federal
Rulés of Civil Procedure; _:

2. That as a resuié defendants Maurice D. Ruble, Jr.
and Richard M. Hammond, Jr.,jére on notice of the allegations set
forth in plaintiff's Complaint;

3. That no entry_&% appearance Or answer is on file on
behalf of either defendant Mé rice D. Ruble, Jr. or Richard M.
Hammond, Jr., and the time within which for them to respond has
expired; |

4. That as a result neither of these defendants are
asserting a claim of o&ﬁership, title, or interest in the
automobile described in plaiﬂtiff's Complaint;

5. That as a resuit, neither Maurice D. Ruble, Jr. nor
Richard M. Hammond, Jr., aré}the owners of said vehicle now nor
were they at the time of tha1sale or the time of the theft as
further described in plaintiff's Complaint.filed with the Court
herein.

NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND
DECREE by the Court that the plaintiff have and is hereby granted
a declaratory judgment against the defendants Maurice D. Ruble,
Jr. and Richard M. Hammond,fﬁf., pursuant to the above findings

and along with this equitabl@'relief, the plaintiff is entitled

2



_ | o i L
to a reasonable attorney's feefand all the court costs of this

action. 4

-,

JUDG OF THE DISTRICT COURT
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IN THE UNITED SThﬁﬂS DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA
JUL 6 1990
IN RE: ) MDL No. 153 d"d‘ C. Silver, Clerk
HOME-STAKE PRODUCTION COMPANY ) 74-C-344 and
SECURITIES LITIGATION. ) 73-C-409
) (Consolidated)
)
)

FIRAL JUDGMENT

Pursuant to agreement of the parties, judgment is hereby
t

ntered dismissing, withaese prejudice and without costs (including
attorneys fees) to either parﬁy, all plaintiffs’ claims against
defendant Keplinger & Associates, Inc., in Case Nos. 73-C-344 and
73-C-409 (Consolidated). |
Pursuant to Rule 54 (b) oﬁ.the Federal Rules of Civil

Procedure, this Court expresSLy determines that there is no just
reason for delay in the entry @f this final~judgment and the Clerk
is expressly directed to enter:judgmen forthwith as set forth

herein.

DATED: .J’L.u'oa (L-cf, {990 - %

"Manuel L. Real, Chief Judge
~United States District Court
Central District of California

Judgment entered:

KQ&77V7m7n£ALQi

Clerk of the Cqﬁrt
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IN THE UNITED STATES DisTRIcT couRT FR | L. E D
THE NORTHERN DISTRICT OF OKLAHOMA
Jut 6 1990 [

Jack C. Silver, Clerk

CLAUDE JAY ANDERSON
U.S. DISTRICT COURT

Plaintiff,
vs, Case No. 89—C—193—B///

FARMERS INSURANCE COMPANY, INC,
A Kansas Corporation,

Defendant,
and

PHYSTICIANS HEALTH PLAN QF
OKLAHOMA, INC.,

Tt Vet W t? Vs’ Wil Wl Vol Ve Vit Wil Vot Vil St Wil Nounit® Vot

Intervenor.

OQRDER

This matter comes on for consideration upon Motions filed by
Defendant, Farmers Insurance Company, Inc., a Motion to Dismiss,
filed March 29, 1990, and a Motion for Partial Summary Judgment,
filed December 27, 1989. The Court will first address the Motion
to Dismiss. |

Plaintiff, Claude Jay Anderson, was involved in an automobile
accident in March, 1987. Sheily Renee Tucker (Tucker) was the
operator of the vehicle which allegedly negligently collided with
Plaintiff's vehicle cdﬁsing the injuries claimed by Plaintiff.
Farmers Insurance Co. (Farmers) involvement is coincidentally
twofold. Farmers is the liabiiity insurer for Tucker with a policy
limit of $100,000.00. Farmers also has insured Plaintiff on two

policies, each including wuninsured motorist <coverage of

M e ihemlh L g



-

$100,000.00. Plaintiff alleges Tucker is an uninsured-underinsured
motorist under these policies.

In April, 1987, Plaintiff filed an action in state court
against Tucker, amending his Petition in June, 1987, to include
Farmers. In August, 1987, Farmers filed an Amended Answer and
Cross-Petition against Tucker alleging that if Farmers is liable,
under its uninsured motorist exposure, to Plaintiff then Farmers
is entitled to judgment against Tucker pursuant to its subrogation
rights. On March 10, 1989, Plaintiff filed the instant action and
on March 13, 1989, dismissed without prejudice his state court
action against Farmers and Tucker. The original state court action
is pending upon Farmers Cross-Petition against Tucker.

On March 13, 1990, Plaintiff filed a second state court action
against the alleged tort—feasor, Tucker. On March 29, 1990, Farmers
filed its second Motion to Dismiss', urging as grounds that the
concurrent actions result in multiplicity or circuity of actions.
The Court disagrees. As these matters presently stand there exists
three lawsuits no two having identical parties. The original state
court action is Farmers vs. Tucker based on Farmers' subrogation
rights, Anderson (Plaintiff) having opted out by voluntary
dismissal against Farmers and Tucker. The present action is

Anderson vs. Farmers? based upon uninsured-underinsured motorists

' Farmers first Motion to Dismiss, upon the ground the
Complaint fails to state a claim upon which relief can be granted,
was denied by the Court by order entered July 10, 1989.

2 Physicians Health Plan of Oklahoma, Inc. is also a party to
this action, as an Intervenor.

I TR 4
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coverage and alleged bad faith dealing on the part of Farmers. The
third and newest action is the state court suit, Anderson vs.
Tucker, the alleged tort-feasor.

The Court concludes that while there are multiple actions
there is not multiplicity of a¢tion as contemplated under case law.
Moses H. Cone Memorial Hospital v, Mercury Construction Corp., 460

U.S. 1 (1983). Additiocnally, the grounds necessary to support the

United States, 424 U.S. 800, (1976), rehearing denied, 426 U.S. 912,

(1976), are absent here.

The Court concludes Farmers Motion to Dismiss, filed herein
on March 29, 1990, should be and the same is hereby, DENIED.

The Court next considers Fafmers' Motion for Partial Summary
on the issue of its alleged bad faith actions taken in relation to
its insured, Claude Jay Anderﬁon. The basic facts relating to the
bad faith issue are essentially undisputed: (1) Farmers refused to
waive its subrogation rights against Shelly Renee Tucker, a then
sixteen year-old high school jpnior; (2) a four month delay ensued
during which Plaintiff was fdemanding Farmers relinquish its
subrogation rights and pay the claims asserted by Plaintiff; (3)
Farmers initially evaluated Plaintiff's claim under the tort-
feasors liability policy in the amount of $100,000.00, filing an
Offer to Allow Judgment in ﬁhat amount, then also offering to
advance Plaintiff $75,000.G¢1 of uninsured motorist coverage

contingent upon a jury verdi@t against Tucker of at least that

o RT3t ol T o i+ i b i L o s v i
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amount’; (4) Farmers later increased its evaluation of plaintiff's

damages claim.

The Court will view the ﬁctions of Farmers Vis-a-vis bad faith

in the light of then known or Xnowable facts relative to the claim
of Plaintiff at the time of his demand upon Farmers. Buzzard V.
McDanel, 736 P.2d 157 (Okla. 1987); Conti v. Republic Underwriters
Ins. Co., 782 P.2d 1357 (Okla..1989). It was then unknown whether
Tucker, the alleged tort—feasaf} was negligent. Also unknown was
the extent of Anderson's injuriﬁs. Based upon these unknowns a four
month delay during which Farmﬂbs evaluated Anderson's claim would
not, in the Court's opinion, beé unreasonable nor rise to the level
of bad faith refusal to act amd/or pay a claim. Liability may be
imposed only where there in n clear showing that the insurer
unreasonably, and in bad faith, withholds payment of the claim of

its insured. McCorkle v. antic Ins. Co. 637 P.2d 583

(Okla. 1981); Christian v. American Home Assurance Company, 577
P.2d 899 (Okla. 1977); Evergggg.x, Hartford Accident and Indemnity

Co., 842 F.2d 1186 (10th Cir, 1988). Farmers refusal to waive or
give up its potentially valuabla_right to subrogation is not, the
Court believes, bad faith actﬂﬁh upon its part. Insurance companies
are not chargeable with bad £aith negotiations for refusing to
relinquish statutory or contru&tual rights. Kovacs v. Farmland Mut.
Ins. Co., Inc., No. 67,799 (ukla. ct. App. filed May 24, 1988).

Lastly, Farmers evolving asseiiiment of its potential liability or

3 The $75,000.00 amount{#as an alternative to and not in
addition to the $100,000.00 policy limit offer.

4




"the value" of Anderson's cl#im is, in the Court's opinion, a
standard and acceptable exerai#e of business judgment. Plaintiff
has cited no authority for thﬁ:proposition that an increased offer
of settlement reflects bad faiih on the part of the offeror. Were
this the law, bad faith claimﬁ'would proliferate beyond judicial
management.

Summary judgment ﬁursuant to Fed.R.Civ.P. 56 is
appropriate where "there is no genuine issue as to any material

fact and that the moving party is entitled to judgment as a matter

of law." Celotex Corp. v. Cakpett, 477 U.S. 317, 106 S.Ct. 2548,

91 L.Ed.2d 265, 274 (1986); Apderson v. Liberty Lobby, Inc., 477

U.s. 242, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986); Windon Third 0il

and Gas v. Federal Deposit JIpsurance Corporation, 805 F.2d 342

eX, 477 U.S. at 317 (1986), it is

(lLoth cir. 1986). 1In Ce

stated:

"The plain language of Rule 56 (c)} mandates the
entry of summary judgment, after adequate time
for discovery and upen motion, against a party
who fails to make a showing sufficient to
establish the existence of an element essential
to that party's caseé, and on which that party
will bear the burden of proof at trial."

To survive a motion for summary judgment, nonmovant "must establish

that there is a genuine iss of material facts..." Nonmovant
"must do more than simply sﬁﬁh that there is some metaphysical
doubt as to the material facﬁﬁ?“ Matsushita v. Zenith, 475 U.sS.

574, 585 (1986}.

The Court concludes theré exists no genuine issue as to any

material fact relating to the i
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Defendant, Farmers Insurance*@bmpany, Inc.. The Court is further
of the opinion that Farmers did not act in bad faith in its
actions relative to Anderﬂéﬁ's claim. Therefore, the Court
concludes Farmers' Motion for Partial Summary Judgment, on the
issue of bad faith, should be anﬁ the same is hereby, SUSTAINED.

i

IT IS SO ORDERED thiﬁ é dayrof July, 1990.

Tﬂonns R. BRETT
UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT FOR-THE. _ . -
NORTHERN DISTRICT OF OKLAHOMA L ]5‘1[)

JUi
UNITED STATES OF AMERICA, : Do f & K!M?

Jack C, 5”VBr | E
U.S. DisTR CT'CSL.};‘I’_
CIVIL NUMBER 90-C-459 B

Plaintiff,

MARCUS E. PARTEE,
CSs 444 68 0307

Defendant;fll)

NOTICE OF DISMISSAL

COMES NOW the Plaintiff, United States of America, by and
through its attorney, Herbert N. Standeven, District Counsel, Department
of Veterans Affairs, Muskogoﬁ, Oklahoma, and voluntarily dismisses said
action without prejudice undnt the provisions of Rule 41(a)(l), Federal
Rules of Civil Procedure.

Respectfully submitted,

UNITED STATES OF AMERICA

. Herbert N. Standeven
District Counsel
Department of Veterans Affairs
125 South Main Street
Muskogee, OK 74401

CER

EFICATE OF MAILING

J —
277 day of ) \&}Laﬂ , 1990, a true

ng was mailed, postage prepaid thereon.
st 41st Place, N T K 74106.

This is to certify that on ti'
and correct copy of the fore
to: MARCUS E. PARTEE, at 651
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ROY HAVARD,
Plaintiff,

V.

90-C-222-C /E; 1L ED

L5 \geof”’J

. Clerk
C S!‘Vern
{‘Jo *::k DISTRICT COURT

RAINBO BAKING COMPANY,

)
)
)
)
)
)
)
)
)

Defendant.

The Court has for consideration e Report and Recommendation of the United

States Magistrate filed June 11, 1990 in which the Magistrate recommended that the

Defendant’s Motion to Dismiss be granted and that this action be dismissed with prejudice

to its refiling.

No exceptions or objections have been filed and the time for filing such exceptions
or objections has expired.

After careful consideration of the reeerd and the issues, the Court has concluded that
the Report and Recommendation of the Umted States Magistrate should be and hereby is
adopted and affirmed.

It is, therefore, Ordered that the Defendant’s Motion to Dismiss is granted and that

this action is dismissed with prejudice to

Dated this %5 g&ay of , 1990,

H. DALE COOK, CHIEF JUDGE
UNITED STATES DISTRICT COURT




IN THE UNITED STATES DISTRICT COURT B T T
FOR THE NORTHERN DISTRICT OF OKLAHOMA ED

JUL 51990
KELLY OIL & GAS CO., INC., )
a California Corporation, ) Jack C. Silver, Clerk
) U.S. DISTRICT COURT
Plaintiff, )
)
vS. ) Case No. 89-C-625-B
)
COSSACK ENERGY GROUP LTD., an )
Oklahoma corporation; DENNIS LEE, )
individually and as a stockholder, )
director and officer of COSSACK )
ENERGY GROUP LTD.; BANK OF CUSHING )
& TRUST CO., a state bank, )
)
Defendants. - )
ORDER DISMISSING DEFE ] OF CUSHING & TRUST CO.

s+ '
NOW on this day of , 1990, came on for

consideration the motion for dismissal of defendant, Bank of
Cushing & Trust Co. The Court,lafter reviewing the motion, the
court file, and being fully advised in the premises, finds as
follows:

1. That on May 31, 1990, the court entered an order for
leave to deposit money with tﬁﬁfcourt in the sum of $1,357.81
from account number 1274871 at.Bank of Cushing & Trust Co.

2. That said sum of money was deposited with the Chief
Deputy Clerk on June 11 and 13, 1990, with service of a copy of
the order entered on May 31, 1990.

3. That the court ordarwﬂ that Bank of Cushing & Trust Co.
was granted dismissal as a pafty to this case upon deposit of

sajd sums.



IT IS ORDERED, ADJUDGED AND DECREED that the defendant, Bank

of Cushing & Trust Co., be and hereby is dismissed with prejudice

from the above styled case.

S/ THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE

JBhn"B. besBarres (OBA #12263),.
ttorney for Bank of Cushing & Trust Co.

s
\

)

. DesBarres (OBA #12263)
DRUMMOND, RAYMOND & CLAUSING
1924 S. Utica, Suite 410
Tulsa, Oklahoma 74104

(918) 745-7378

3:3a:bankcush.ord



Randy Wallis, et al.

Plaintiff ,

vs. | o) No. gg-c-1350-C
Quinton R. Dodd, et al.

S F I L E D
Defendant . _ JUt. 5 1990

Jack C. Silver, Clerk
U.S. DISTRICT COURT

Rule 35A of the Rules of - United States District Court or

the Northern District of 0kla:_ provides as follows:

A. In any case in which no action has:
it shall be the duty of the Clerk to
parties, if their post office addresses
action has been taken in the case
order of dismissal may, in the Court's ¢

N taken by the parties for six (6) months,
Ica thereof to counsel of record or to the
. If such notice has been given and no
irty (30) days of the date of the notice, an
pretion, be entered.

In the action herein, noi:;

for Plai
to counsel of record/or—-to—

pursuant to Rule 35A was mailed
p=plarties, at their last address of
record with the court, on ____%y 10 ; 1999 . Na
action--has been-taken-in-the-eape--within-thirty (30 -daya—of—the

date_of -the-notice.Plaintiff hav:

_ filed Status Report on May 24, 1990,

Therefore, it is the Ord f the Court that this action is

£_< M/ , 1999 .
%

in all respects dismissed.

Dated this a

L nited States District Judge

[ ]
C-25:1/90
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IN THE UNITED STATES DISTRICT COURf(;OR THE
NORTHERN DI&%RICT OF OKLAHOMA

BILL, CRUIKSHANK,
Plaintiff and _
Counterclaim defendant
V. CIVIL NO. 88-C-585-C
UNITED STATES OF AMERICA
Defendant and
Counterclaimant,

F1ILED

JuL s 1990

. k
k C. Silver, Cler
6 DISTRICT COURT

V.

GARY A, JONES, VERNON D. MITCHﬁﬂL,
and WILLIAM E. HOWELL, -
Counterclaim defendants.

et et Vgt Vgl ikt Nt Vet VR Nl ek gttt vt “owmt “ema?

AGREQQ?JUDGMENT
Pursuant to an agreement h#tween counterclaim defendant,
William E. Howell, and counterc¢laimant, United States of America,
it is hereby
ORDERED, ADJUDGED, and DECREED that William E. Howell is
indebted to the United States éﬁ America in the sum of $309,059.23,

with statutory interest thereon from February 10, 1986.

Signed this Qﬁ’-——gz-- ~ day of , 1990.

)

“ UNITED STATES DISTRICT JUDGE

JO B. JARE

arboe & StoBrmer

1810 Mid Continent Tower
Tulsa, Oklahoma 74103
(918) 582-6131

ATTORNEY FOR WILLIAM E. HOWELL =

W%.gmf'
MICHAEL D. POWELL
Trial Attorney, Tax Division
U.S. Department of Justice
Room 5B31, 1100 Commerce St.
Dallas, Texas 75242-0599%
(214) 767-0293

ATTORNEY FOR UNITED STATES

[ T T

P T L e
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IN THE UNITED STATES DISTRICT COURT f{'“"‘ E? _ FEJD
FOR THE NORTHERN DISTRICT OF OKLAHOMA T

JoL -5 63

L JE R CLERK
‘6 b TRICT COURT

JON ENGLES TRUCKING, INC.,
an Oklahoma Corporation,

Plaintiff,

vSs. Case No. 89-C-403-E
SUNBELT EXPRESS, INC.,

a Texas corporation, and
PROGRESSIVE CASUALTY
INSURANCE COMPANY,

Defendants.
STIPULATION OF nlﬂﬂxﬁﬁhh WITHE PREJUDICE

COME NOW Plaintiff, Jon Engles Trucking, Inc., and Defendants,
Sunbelt Express, Inc., and Progressive Casualty Insurance Company,
by and through their undersigned counsel of record, and, pursuant
to Rule 41(a) of the Federal.Rules of Civil Procedure, stipulate
to a dismissal with prejudice of the above complained action. Each
party shall bear their own costs and attorney fees.

Respactfully submitted,
MOYE&B, MARTI ANTEE, IMEL & TETRICK
P E, 7(5(}1‘5?3‘?(
ank V/ Cooper, OBA #11795
320 So% h Boston Bldg., Suite 920

Tulsa, 'Oklahoma 74103
(918)582-5281

ATTORNEYS FOR PLAINTIFF
JON ENGLES TRUCKING, INC.

W WOODARD & FARRIS

/ Woodard, III, #9853 Y
/525 South Main, Suite 1400
fMalsa, Oklahoma 74103

- {918)583-7129
ATTORNEYS FOR DEFENDANTS
SUNBELT EXPRESS, INC., and PROGRESSIVE
CASUALTY INSURANCE COMPANY




IN THE UNITED ETATES DISTRICT COURT
FOR THE NORTHﬂRﬂ DISTRICT OF OKLAHOMA

FILED
JUL D 1990

RHONDA NANCE, and
ELLEN BARTLEY,

pa

Plaintiffs,

vsS.

RICT COURT

MONTGOMERY ELEVATOR COMPANY, INC., (Consolldated)

a foreign corporation,

L P L

Defendant.

JUDGMENT

PURSUANT to a recommendation made in open Court on April 10,
1990, by United States Magistrﬁte John Leo Wagner, the Hconorable H.
Dale Cook entered an Order harﬁin on April 12, 1990 whereby money
tendered by Mervyn's, Inc. was deposited into the Registry of the
Court. The money tendered 'by Mervyn's, Inc. represents its
settlement in these cases,

IT IS THEREFORE ORDER%W, ADJUDGED AND DECREED that the

Plaintiffs, Rhonda Nance and Ellen Bartley and their attorneys,

Stipe, Gossett, Stipe, Harpetr, Estes, McCune & Parks, recover of
and from the Defendant, Mervyn's, Inc., the sum of Ten Thousand
Dollars ($10,000.00) in settlﬂﬁant of these cases. Further, the
third party complaint which ﬁhe Defendant, Mervyn's, Inc., filed
against Kelley-Nelson Construﬁﬁion Company in these cases shall be

dismissed.

UPON Said Judgment, Let Execution Issue!

H. DALE COOK
.UNITED STATES DISTRICT JUDGE

.;k C. Silver, Clerk

e A T bt e W0 e . e e b, di



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

FILED

JuL 5 1990

k C. Silver, Clerk
{kE.DEﬂRKI'COURT

RHONDA NANCE, and
ELLEN BARTLEY,

Plaintiffs,

VS. No. 87-C-184-C
L 88-C~-438-EFE
MONTGOMERY ELEVATOR COMPANY, xxc., {Conscolidated)

a foreign corporation,

e Vet Nttt et it Vs Mt i st st St

Defendant.

G UDGMENT

PURSUANT to a recommendation made in open Court on April 10,
1990, by United States Magistrate John Leo Wagner, the Honorable H.
Dale Cook entered an Order herein on April 12, 1990 whereby money
tendered by Mervyn's, Inc. was deposited into the Registry of the
Court. The money tendered by Mervyn's, Inc. represents  its
settlement in these cases.

IT 1S THEREFORE ORDERED, ADJUDGED AND DECREED that the

Plaintiffs, Rhonda Nance and  Ellen Bartley and their attorneys,

Stipe, Gossett, Stipe, Harpex, Esﬁes, McCune & Parks, recover of
and from the Defendant, Merv#m's, Inc., the sum of Ten Thousand
Dollars {$10,000.00) in settlﬁ@ent of these cases. Further, the
third party complaint which'ﬁhe Defendant, Mervyn's, Inc., filed
against Kelley-Nelson Cohstrﬁﬁtion Company in these cases shall be
dismissed. |

UPON Said Judgment, Let Bxecution Issue! S

H. DALE COOK
UNITED STATES DISTRICT JUDGE
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‘N UHE UNITED STATES DISFRICT COURT o
'OR THE NORTHERN DISTRICT OF OKLAHOMA SHURESR Y

‘ ,wd<C.Swa1Cb¢

FRANCES E. HEYDT COMPANY, Je D“ﬂRNT Gerk
Plaintiff, e

e No. 87-C-974-E

CASPAR W. WEINBERGER, et al.,

Defendants.

JUPGMENT

Defendant has made appli .ion for entry of judgment upon the
Court's previous order awardi_q attorney fees and expenses to

Plaintiff, in order that the ﬁfﬁvious award may constitute a final

and appealable judgment.
1T IS THEREFORE ORDERED that Plaintiff is granted judgment

against the Defendant for ttorney fees in the amount of

$21,546.63, and expenses in the amount of $3,491.50.

ORDERED this gﬁézL'day'éf Jﬁfyﬂ 1990.

AMES ogﬁhLLISON
“ONITED STATES DISTRICT JUDGE



TATES DISTRICT COURT }Zﬁ

IN THE UNITE tn |
DISTRICT OF OKLAHOMA 0o H

FOR THE NORTH

L. BERNADETTE SMITH,
Plaintiff,

vs. Case No. 90-C-418-C v//

FILETL
JUL'S 1990@1)

Jack C. Silver, Cterl
U.S. DISTRICT COUR

JAMES R. O'CARROLL, M.D. and
PRINCIPAL MUTUAL LIFE INSURAN
COMPANY, :

Yt it Nl it Vgt Yt Vsl St Vet St o

Defendants.

ORDER_FOR

This Court has for ccnu&@ération the Application for Partial

Dismissal with Prejudice as %o defendant, Principal Mutual Life

Insurance Company ("Principal®}, and having been advised that the

plaintiff and Principal have  t1ed the captioned case as between
themselves, and being fullyf dvised in the premises, FINDS that
the same should be granted. .

IT IS THEREFORE ORDEEE@ that the Application for Partial

Dismissal with Prejudice be;f;nd the same is, hereby granted and

that Principal is hereby 4 ssed from the above-styled action

and Complaint with prejudic :_d without costs or attorneys' fees

pursuant to Rule 41(a), Fed .Civ.P. This Dismissal is specifi-

cally limited to defendant, iPrincipal, and plaintiff's causes of
action against the defendant Tames R. O'Carroll, M.D., are hereby
reserved.

DATED this gﬁﬁﬁday o

UNITED-"STATES DISTRICT JUDGE




Submitted by:

Fred C. Cornish, OBA #1924 ;
Stephen E. Schneider, OBA #79’
CORNISH & SCHNEIDER, INC. o
917 Kennedy Building

321 South Beston Avenue

Tulsa, Oklahoma 74103

(918) 583-2284

ATTORNEYS FOR PLAINTIFF




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

JAMES NAUM,
Petitioner,

vs. No. 85-C-320-C
JOHN H. BROWN, Warden,
Oklahoma State Penitentiary:
MICHAEL TURPEN, Attorney h
General of the State of
Oklahonma,

FILED

JuLs 1990

« C. Sitver, Clerk
\Jf; DISTRICT COURT

gt gt g? Vgt gt St gt Vgt St Nyt Syt \mgnt Smpt

Respondents.

Q_g DER

The Court has received a request from petitioner for
clarification of the Report and Recommendation entered by the
Magistrate on February 21, 19%0. This action was referred to the
Magistrate following remand with directives from the Tenth Circuit
Court of Appeals.' N

The Court has revieﬁﬁﬂ the mandate, along with the
recommendation of the Magisﬁ#nte and will provide the following
clarification for the benefit of the petitioner.

Under Rose v, Lundy, 4ﬁﬁfU.S. 509 (1982) the Supreme Court
adopted a "total exhaustiaﬁ&urule regarding habeas petitions.
Under this rule a district dﬁ&rt must dismiss a petition for writ
of habeas corpus which contains any claim that has not been
exhausted in the state courtﬁ@. After the court has dismissed such

"mixed petition" the prisoner is left with the choice of returning

\No. 86-2707 Order and Judgment entered February 2, 1989.

G i e R b



to state court to exhaust

is claims or of amending and

resubmitting the habeas petitiBh to present only exhausted claims

to the district court. 455 U at 510.
From a review of the recofd, the Magistrate determined that
the following grounds asserted By petitioner require dismissal for

failure to exhaust state reme

Ground One: Denial of eﬂeﬁﬁg assistance of counsel - pretrial & trial,

Ground Two: Denial of eﬂecﬂvﬁ’aasistance of counsel - sentencing and appeal
record. U

Ground Three: Denial of eff agsistance of counsel - appeal.

Ground Five: Conviction was gbtained by involuntary plea of "Guilty-insanity*
against petitioner’s instructions to plead "Not Guilty/Moot".

Ground Six:  Sentencing §
Sentencing' and equal protection criti

® was/is unconstitutional as opposing "Fair

Ground Seven: Petitioner was'tinied speedy trial.

Ground Eight: Conviction
to disclose to defense evidence favorak

sdd by unconstitutional failure of state prosecutor
 to defendant.

As to the above claims setitioner may elect to return to

state court and present theS@”&iaims (thereby exhausting his state
remedies) and after doing so ‘tesubmitting his habeas petition, or
he may abandon these unexhaus ‘claims.

The fourth ground asser Tby petitioner states:

Ground Four: Denial of due
access to legal materials, starved and
have him killed. :

and court access, because he was denied
jinled recreation, and that guards conspired to

This claim does not require exhaustion. However, these allegations

should not be brought in a h#beas action. Rather they are more

properly considered under 42°¥.8.C. §1983. To aveid statute of

et M e et it B v st i el e o o i 8



limitation problems, the Court'will permit petitioner to amend and
assert a §1983 cause of actioﬁ;2

It would also be permiiiihle for petitioner to file his
dismissed habeas claims befortfthe state court and simultaneously
amend his petition in federaliwburt asserting the remaining §1983
claims.

These are the options availahle to petitioner, as directed by
the Tenth Circuit Court of A@ﬁﬁuls in its mandate. Accordingly,
grounds 1, 2, 3, 5, 6, 7, and 8 contained in petitioner's writ of
habeas corpus are hereby dismiﬁyad. As to ground 4, petitioner is
granted leave of 60 days to amend his petition to bring a §1983

cause of action.

IT IS SO ORDERED this g;,z"?—-wi day of %’“?4 . 1990.

-+ Chief Judge, U. S. District Court

2peritioner can request a Civil Rights Complaint Form No. XE-2 from the Court Clerk’s Office. He
should designate on the form "Amended Complaint’, and include the present case No. 85-C-320-C.

: 3
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STATES DISTRICT COURT E I L E D

FOR THE NORTHERN DISTRICT OF OKLAHOMA

oL 18804

NATHANIEL C. CARLIS, JR.,
. Jack C. Sitver, Clerk
Plaintiff, e, DT R

vs. No. 90-C-240-E V/

SEARS ROEBUCK & COMPANY,

Nt Vet St V' il Nat? Vaasitt ot st

Defendant.

E

This matter is before the Court on the motion of Sears Roebuck

& Company to dismiss Plaintﬁft's complaint. Plaintiff has not

responded to the motion and”f-s not sought an extension to file a

response. Plaintiff has, therefore, waived any objection or
opposition to the motion, ﬁﬁﬁ under Local Rule 15, the grounds
raised by Defendant in dﬁppqrt of its motion are deemed
confessed. Even assuming Pﬂiintiff opposed the motion, dismissal
is appropriate. This is an-#mtion alleging racial discrimination
in employment in violation 6: 42 U.S.C. §2000e-5, also known as
Title VII.

A valid, final judgmenﬁf@racludes Plaintiff from relitigating

a claim based upon issues*ﬁhat could have been, but were not,

Robert F. May v. Parker-Abbott

§7-1333 (l0th cCir. April 4, 1990);
-Thomas Joint Venture, 835 F.2d 1329,

1335 (loth Cir. 1988). 1In case, Plaintiff's claims arise from

the same set of facts which fbrmed the basis of Plaintiff's earlier

WA



claim in Nathanjel ¢. Carlis, Jx. v. Sears Roebuck and Company, No.
89-C-184-C. Plaintiff allegesd there only a state-based claim for

relief; Plaintiff made no aiﬂegations of a Title VII violation.

That case was dismissed on ffa merits by Order of July 7, 1989.
Plaintiff's race discrimination allegations in this action are
substantively identical to tﬁﬁ allegations lodged in their earlier
complaint. Thus, all theories of relief based upon these facts
that were not raised in tha.first action are precluded.

IT IS THEREFORE ORDEREﬁ;that the motion of Defendant Sears

Roebuck & Company to dismiss Plaintiff's complaint is sustained.

oRDERED this _ZZ day of Ju%}ﬂ 1990.

- JAMES OééﬁLLISON
'UNITED STATES DISTRICT JUDGE



IN THE UNITED STATES DISTRICT COURT FOR THE, , . _
NORTHERN DISTRICT OF OKLAHOMA - R ot

DONALD THOMAS, )
Plaintiff, ;

V. g 90-C-191-E
CITY OF TULSA, 3
Defendant. ;
ORDER

The Court has for consideration the Findings and Recommendations of the
Magistrate filed March 21, 1990. After careful consideration of the record and the issues,
including the briefs and memoranda filed herein by the parties, the Court has concluded
that the Findings and Recommendatib';]# of the Magistrate should be and hereby are
affirmed and adopted by the Court.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that Plaintiff's action
must be and is hereby dismissed pursuuiit to the provisions of 28 U.S.C. §1915(d).

It is so Ordered this T day of July, 1990.

JAMESO. ELLISON
UNMED STATES DISTRICT JUDGE
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IN THE UNITED S'I'Am DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA poe T T
AMERICAN NATIONAL BANK & TRUST )
COMPANY, et al, )
)
Plaintiffs, )
)

V. ) 90-C-161-E

)
BIC CORPORATION, )
)
Defendant. )

, 1990, comes on for

Now on this & day of
consideration the above styled matter, and the Court, being fully advised in all premises
finds that Plaintiffs originally erroneousljrﬁ" moved for remand, based on outdated law as is
pointed out in Defendant’s response tq'”_s_uch Motion. Apparently upon review of the
authorities cited in Defendant’s Respoﬂ:éé, Plaintiffs have now moved for a dismissal
without prejudice. Defendants urge that cartam conditions be placed upon any dismissal;
namely, that Plaintiffs be required to withdraw the Motion for Remand or for this Court
to rule on such Motion, and secondly, thﬂt the Court require any subsequent refiling to be
done in the United States District Court far the Northern District of Oklahoma.

The Court has carefully consi."._%-d the pleadings of the parties, including the
arguments made and authorities cited, and finds that while one of the requested conditions
can be met, the other cannot. Plamtiﬂ’u' Motion for Remand is not well taken and is
hereby denied by this Court. The requwt for a requirement that any refiling be done in

the federal system which should not be directed by this Court; Plaintiffs have a right to file

U
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any matter needing adjudication on a proper forum. This right does not extend, however,
to a license for forum shopping and the Court is confident that any future court, reviewing
the history of these proceedings, would look askance at any attempt Plaintiffs might make
to so forum shop.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that Plaintiffs’ Motion
for Remand, should be, and is hereby denied and Plaintiffs’ Motion for Dismissal should be

and is hereby granted without prejudice to any subsequent refiling.

. ELLISON
STATES DISTRICT JUDGE
NORTHERN DISTRICT OF OKLAHOMA




UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,

Plaintiff,

FILED
JUL 3 1900

)
)
)
)
vs. )

)
TAMMY J. SIMPSON a/k/a TAMMY ;
SIMPSON f/k/a TAMMY J. : Jack C. Si
TANKERSLEY; RICHARD R. SIMPSON ) W DCIST?QIIIE(:?‘LCE)IS%
a/k/a RICHARD SIMPSON; COUNTY }
TREASURER, Tulsa County, }
Oklahoma; and BOARD OF COUNTY )
COMMISSIONERS, Tulsa County, ;

)

)

Oklahoma,

Defendants. CIVIL ACTION NO. 89-C-859-B

JUDGMENT. OF FORECLOSURE

. r . e (A
This matter comes on for consideration this day
of ()LLIL , 1990. The Plaintiff appears by Tony M.

Graham, Unlted States Attorney for the Northern District of
Oklahoma, through Nancy Nesbitt Blevins, Assistant United States
Attorney; the Defendants, County Treasurer, Tulsa County,
Oklahoma, and Board of County Commissioners, Tulsa County,
Oklahoma, appear by J. Dennis Semler, Assistant District
Attorney, Tulsa County, Oklahoma: and the Defendants, Tammy J.
simpson a/k/a Tammy Simpson f£/k/a Tammy J. Tankersley and
Richard R. Simpson a/k/a Ricﬁard Simpson, appear not, but make
default. _

The Court being fully advised and having examined the
file herein finds that the Dgfendant, Tammy J. Simpson a/k/a
Tammy Simpson f/k/a Tammy J;?Tankersley, acknowledged receipt of

Summons and Amended Complaint on April 19, 19%0; that the



Defendant, Richard R. Simpsoh'a/k/a Richard Simpson, acknowledged
receipt of Summons and Complaint on October 24, 1989 and Summons
and Amended Complaint on April 19, 1990; that Defendant, County
Treasurer, Tulsa Cocunty, Oklﬁhoma, acknowledged receipt of
Summons and Complaint on OCther 17, 1989; and that Defendant,
Board of County Commissioners, Tulsa County, Oklahoma,
acknowledged receipt of Summons and Complaint on October 16,
1989,

It appears that the Defendants, County Treasurer, Tulsa
County, Oklahoma, and Board of County Commissioners, Tulsa
County, Oklahoma, filed their Answers on October 27, 1989; and
that the Defendants, Tammy J. Simpson a/k/a Tammy Simpson f/k/a
Tammy J. Tankersley and Richard R. Simpson a/k/a Richard Simpson,
have failed to answer and their default has therefore been
entered by the Clerk of this Court.

The Court further”finds that this is a suit based upon
a certain mortgage note and"fbr foreclosure of a mortgage
securing said mortgage note ﬁﬁon the following described real
property located in Tulsa Cdﬁnty, Oklahoma, within the Northern
Judicial District of 0k1ahom#=

Lot Thirteen (13), Block Three (3) of ROLLING

MEADOWS, a Subdivision to the Town of

Glenpool, Tulsa County, State of Oklahoma,

according to the recorded Plat thereof.

The Court further finds that on March 19, 1982,
Tammy J. Tankersley, at thatffime a single person, executed and
delivered to the United Staﬁéﬁ.of America, acting through the
Farmers Home Administration,fher promissory note in the amount of
$36,500,00, payable in monthly installments, with interest

thereon at the rate of 13.25 percent per annum.

-2-



The Court further finds that as security for the
payment of the above-described note, Tammy J. Tankersley, at that
time a single person, executed and delivered to the United States
of America, acting through the PFarmers Home Administration, a
mortgage dated March 19, 1982, covering the above-described
property. Said mortgage was recorded on March 19, 1982, in Book
4601, Page 1805, in the records of Tulsa County, Oklahoma.

The Court further finds that Tammy J. Tankersley, now
Simpson, conveyed her interest in the subject property to
Richard R. Simpson and Tammy J. Simpson, husband and wife, by
General Warranty Deed dated June 3, 1985, and recorded on
March 14, 1986, in Book 4930, Page 634, in the records of Tulsa
County, Oklahoma.

The Court further finds that on August 1, 1984, Tammy
Simpson and Richard R. Simpson;executed and delivered to the
United States of America, acting through the Farmers Home
Administration, an Interest Credit Agreement pursuant to which
the interest rate on the above~described note and mortgage was
reduced.

The Court further finds that on November 19, 1984,
Tammy Simpson and Richard R. Simpson executed and delivered to
the United States of America,;gcting through the Farmers Home
Administration, an Interest Ckédit Agreement pursuant to which
the interest rate on the abo#éédeacribed note and mortgage was
reduced. " 

The Court further fi;ds that on September 19, 1985,

Tammy Simpson and Richard R. Simpson executed and delivered to

-
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the United States of America,}écting through the Farmers Home
Administration, an Interest C#édit Agreement pursuant to which
the interest rate on the abové%described note and meortgage was
reduced.

The Court further fiﬁds that on September 17, 1986,
Tammy Simpson and Richard R.’Bimpson executed and delivered to
the United States of America;fﬁcting through the Farmers Home
Administration, an Interest C}édit Agreement pursuant to which
the interest rate on the above;described note and mortgage was
reduced. ;_

The Court further fﬁnds that on January 20, 1987, the
Interest Credit Agreements référred to above were cancelled
because the borrower ceased ﬁé}occupy the dwelling on the subject
property. |

The Court further finds that on October 15, 1987,
Tammy Simpson and Richard R. Simpson executed and delivered to
the United States of America, acting through the Farmers Home
Administration, an Interest Credit Agreement pursuant to which
the interest rate on the above-described note and mortgage was
reduced. _

The Court further ﬁinds that the Defendant, Tammy J.
Simpson a/k/a Tammy Simpson'f/k/a Tammy J. Tankersley, made
default under the terms of tﬁ% aforesaid note and mortgage by
reason of her failure to mak@éthe monthly installments due
thereon, which default has c&ﬁtinued, and that by reason thereof
the Defendant, Tammy J. Simpéén a/k/a Tammy Simpson f/k/a
Tammy J. Tankersley, is indeﬁfeﬂ to the Plaintiff in the

principal sum of $36,930.34, plus accrued interest in the amount
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of $7,783.10 as of May 9, 1989, plus interest accruing thereafter
at the rate of 13.25 percent per annum or $13.4062 per day until
judgment, plus interest thereafter at the current legal rate
until fully paid, and the further sum due and owing under the
interest credit agreements of $9,241.91, plus interest on that
sum at the current legal rate until fully paid, and the costs of
this action accrued and accruing,

The Court further f£inds that the Defendant, County
Treasurer, Tulsa County, Oklahoma, has a lien on the property
which is the subject matter of this action by virtue of
ad valorem taxes in the amount of $449.00, plus penalties and
interest, for the year 1989, 8aid lien is superior to the
interest of the Plaintiff, United States of America.

The Court further finds that the Defendant, Board of
County Commissioners, Tulsa County, Oklahoma, claims no right,
title, or interest in the subject real property.

The Court further finds that the Defendant, Richard R.
Simpson a/k/a Richard Simpson, is in default and has no right,
title, or interest in the subject real property.

IT IS THEREFORE ORDBRED, ADJUDGED, AND DECREED that the
Plaintiff have and recover judgment against the Defendant,

Tammy J. Simpson a/k/a Tammy Simpson f/k/a Tammy J. Tankersley,
in the principal sum of $36,930.34, plus accrued interest in the
amount of $7,783.10 as of May %, 1989, plus interest accruing
thereafter at the rate of 13.25 percent per annum or $13.4062 per
day until judgment, plus interest thereafter at the current legal

rate of é-dq percent per annum until fully paid, and the



further sum due and owing under the interest credit agreements of
$9,241.91, plus interest on that sum at the current legal rate of
fc”‘gf percent per annum until fully paid, plus the costs of this
action accrued and accruing, plus any additional sums advanced or
to be advanced or expended during this foreclosure action by
Plaintiff for taxes, insurance, abstracting, or sums for the
preservation of the subject property.

IT IS FURTHER ORDEREb, ADJUDGED, AND DECREED that the
pefendant, County Treasurer, Tulsa County, Oklahoma, have and
recover judgment in the amount of $449.00, plus penalties and
interest, for ad valorem taxes for the year 1989, plus the costs
of this action.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendants, Richard R. Simpson a/k/a Richard Simpson and Board of
County Commissioners, Tulsa Cotinty, Oklahoma, have no right,
title, or interest in the subject real property.

IT 1S FURTHER ORDERED, ADJUDGED, AND DECREED that upon
the failure of said Defendant, Tammy J. Simpson a/k/a Tammy
Simpson f/k/a Tammy J. Tankersley, to satisfy the money judgment
of the Plaintiff herein, an Order of Sale shall be issued to the
United States Marshal for the Worthern District of Oklahoma,
commanding him to advertise aﬂd sell with appraisement the real
property involved herein and apply the proceeds of the sale as
follows:

In payment of the costs of this action

accrued and accruing incurred by the

Plaintiff, including the costs of sale of
said real property;



Second:

In payment of the Defendant, County
Treasurer, Tulsa County, Oklahoma, in the
amount of $449.00, plus penalties and
interest, for ad valorem taxes which are
presently due and owing on said real
property;

In payment of the judgment rendered herein

in favor of the Plaintiff.

The surplus from said sale, if any, shall be deposited with the
Clerk of the Court to await further Order of the Court.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that from
and after the sale of the above-described real property, under
and by virtue of this judgment and decree, all of the Defendants
and all persons claiming under them since the filing of the
Complaint, be and they are forever barred and foreclosed of any

right, title, interest or claim in or to the subject real

property or any part thereof.

UNI%ED STATES DISTRICT JUDGE

APPROVED:

TONY M. GRAHAM
United States Attorney

J./DENNIS SEMLER, OBA #8076
Assistant District Attorney
Attorney for Defendants,

County Treasurer and

Board of County Commissioners,

Tulsa County, Oklahoma

Judgment of Foreclosure
Civil Action No. 89-C-859-E



IN THE UNITED _$_‘.’i:'_h‘I'ES DISTRICT COURT F I L E D
FOR THE NORTHERN DISTRICT OF OKLAHOMA ) _
JUL 31990

Jack C. Silver, Cler
U.S. DISTRICT COURT

Case No. 89-C-517-B /

TEDDY C. COFFEE,
Plaintiff,

V.

LOUIS W. SULLIVAN, M.D.,

Secretary of Health and
Human Services,

Tt Vs Vgl Vet Vagnt? Vol Vang® “ait “u® it Nuupt

Defendant.

Q_EQER

This matter comes on for consideration upon the objection of
the Plaintiff, Teddy C. Coffee,“to the Findings and Recommendations
of the U.S. Magistrate, enterﬁﬁ herein on March 20, 19%90.

The only issue before the Magistrate was whether there was
substantial evidence in the record to support the final decision
of the Secretary that Plaintiff is not disabled within the meaning
of the Social Security Act.

The Social Security Act entitles every individual who "is
under a disability" to a disaﬁility insurance benefit. 42 U.S.C.A.
§ 423 (a) (1) (D) (1983). "Disaﬁ&lity" is defined as the "inability

to engage in any substantial gainful activity by reason of any

1 or mental impairment." Id s

medically determinable phys

423(d) (1) (A). An individual

"shall be determined to be under a disability
only if his physic#l or mental impairment or
impairments are of such severity that he is not
only unable to do his previous work but cannot,
considering his age, education, and work

e it Lt el ol it L Hegs 4



experience, engage in any other kind of
substantial gainful work which exists in the
national economy, regardless of whether such
work exists in the immediate area in which he
lives, or whether a specific job vacancy exists
for him, or whether he would be hired if he
applied for work."

Id. § 423(4d) (2) ().
Under the Social Security Act the claimant bears the burden
of proving a disability, as defined by the Act, which prevents him

from engaging in his prior work activity. Reyes v. Bowen, 845 F.2d

242, 243 (10th Ccir. 1988); 42 U.S.C. § 423(d)(5) (1983). Once the
claimant has established such a disability, the burden shifts to
the Secretary to show that the claimant retains the ability to do
other work activity and that jobs the claimant could perform exist
in the national economy. Reyes, 845 F.2d at 243; Williams v.

Bowen, 844 F.2d 748, 751 (10th Cir. 1988); Harris v. Secretary of

Health and Human Services, 821 F.24 541, 544-45 (10th Cir. 1987).

The Secretary meets this burden if the decision is supported by

substantial evidence. See, Campbell v. Bowen, 822 F.2d 1518, 1521

(10th cir. 1987):; Brown v. Bowen, 801 F.2d 361, 362 (10th Cir.
1986). "Substantial evidence" requires "more than a scintilla, but

less than a preponderance," and is satisfied by such relevant
nevidence that a reasonable mind might accept to support the
Campbell v, Bow

conclusion.” {f, 822 F.2d at 1521; Brown, 801 F.2d

at 362. The determination of whether substantial evidence supports
the Secretary's decision, however,
"is not merely & quantitative exercise.

Evidence is not substantial ‘'if it is
overwhelmed by other evidence--particularly

2
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certain types of evidence (e.g., that offered
by treating physicians)--or if it really
constitutes not evidence but mere conclusion.'"

Fulton v. Heckler, 760 F.2d 1052, 1055 {10th Cir. 1985) (quoting

Knipe v. Heckler, 755 F.2d 141, 145 (10th cir. 1985). Thus, if the
claimant establishes a disability, the Secretary's denial of
disability benefits, based oﬁ the claimant's ability to do other
work activity for which jobs exist in the national economy, must
be supported by substantial evidence.

The Secretary has established a five-step process for

evaluating a disability claim. See, Bowen v. Yuckert, 482 U.S. 137,

107 S.Ct. 2287, 96 L.Ed.2d 119 (1987). The five steps, as set
forth in Reves v. Bowen, 845 P.2d at 243, proceed as follows:

(1) A person who is working is not disabled.
20 C.F.R. § 416.920(b).

(2) A person who does not have an impairment or
combination of impairments severe enocugh to
limit his ability to do basic work activities
is not disabled. 20 C.F.R. § 416.920(c).

(3) A person whose impalrment meets or equals one
of the impairments listed in the "Listing of
Impairments," 20 C.F.R. § 404, subpt. P, app.
1, is conclusively presumed to be disabled.
20 C.F.R. § 416.920(d).

(4) A person who is able to perform work he has
done in the past is not disabled. 20 C.F.R.
§ 416.920(e).

(5) A person whose impairment precludes performance
of past work is disabled unless the Secretary
demonstrates that the person can perform other
work available 1im the national economy.
Factors to be consldered are age, education,
past work experience, and residual functional
capacity. 20 C.F.R. § 416.920(f).

If at any point in the proceﬁm the Secretary finds that a person

3
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is disabled or not disabled, the review ends. Reyes, 845 F.2d at
243;: Talbot v. Heckler, 814 F.2d 1456, 1460 (10th Cir. 1987); 20
C.F.R. § 416.920. |

In the present case, the Administrative Law Judge entered this
decision at the fifth level of the sequence. The ALJ determined
Plaintiff did not experience ﬁain of such intensity and severity
as to prevent him from engag#hg in all substantial gainful work
activity. The ALJ recognized Plaintiff was unable to perform his
past line of work but did haﬁa the residual physical capacity to
engage in work of a sedentary ﬁgture such as various types of clerk
or dispatcher jobs. The ﬁagistrate determined, and the Court
agrees, the ALJ did not ignore the findings of the treating
physicians. The ALJ acknowledged that, in the opinions of Drs.
Kamani, Fortner, and DeFehr, the Plaintiff was disabled; however,
Dr. Kamani's March 29, 1987, report found Plaintiff not disabled
for any occupation and was a suitable candidate for rehabilitation
services and the like. Dr. Déﬁﬁhr was of the opinion Plaintiff had
the residual physical capacity to lift or carry 30 pounds and,
further, a capacity to sit for three-fourths of a normal work day.
Taken as a whole, the findinéﬁ of the physicians did not make out
a prima facie case of disability.

The Magistrate concludéd the ALJ did not ignore Plaintiff's

impairment of stress. Ag&ﬁh, the Court agrees. The Court

recognizes, as other Courts have, claimants with acute heart

disease may be effectively ﬁﬁﬁahled by the effect of stress, but

the dangers of stress to the ¢laimant's health must be documented
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by treating physicians or at least supported in some meaningful

way by the claimant's own testimony. Clark v. Bowen, 668 F.Supp.
1357 (N.D. Cal. 1987); B;aglﬂg_x, Bowen, 800 F. 2d 760 (8th Cir.
1986); The Court is of the 6ﬁ1nion that the conclusion that the
Plaintiff was not disabled by étress is correct. Plaintiff was not
under stress after he quit his last job as truck and shop
supervisor. Plaintiff also ﬁ##tified he drives tractor-trailer
trucks long distances without being bothered by chest pain.
Plaintiff's primary stress, in the opinion of Dr. Fortner, is not
having enough income to survive on.

The Magistrate concluded, and the Court agrees, that
plaintiff's activities do not show that he cannot perform
substantial gainful activity._Plaintiff has had chest pains since
1973 but was able to work at a stressful job until 1986.

The Court agrees with the Magistrate's Findings and
Recommendations and the same are adopted and affirmed. The Court
therefore concludes the Secretary's decision should be and the same
is hereby AFFIRMED.

Tl
IT IS SO ORDERED this i day of July, 1990.

o 7
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THOMAS R. BRETT
“UNITED STATES DISTRICT JUDGE
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NORTHERN DI

SAMUEL L. WADSWORTH, Jack C. Silver, Clerk

U.S. DISTRICT COURT

89.C-342-B 1/

Plaintiff,
V.
LOUIS W. SULLIVAN, M.D.,
SECRETARY OF HEALTH and
HUMAN SERVICES,

Defendant.

The court has for consideratiﬁi_{ig_ the Findings and Recommendations of the

Magistrate filed June 5, 1990, in which ? agistrate recommended that the final decision

of the Secretary of Health and Human Seg¥ices ("Secretary”) denying plaintiff’s application

for disability insurance benefits and supp ental security income benefits be affirmed. No
exceptions or objections have been fil d and the time for filing such exceptions or
objections has expired.

After careful consideration of the mmrd and the issues, the court has concluded that

the Findings and Recommendations of tli#éMagistrate should be and hereby are affirmed.
It is therefore Ordered that the Sfiretary’s decision denying plaintiff's application

for disability insurance benefits under’

income benefits under §§ 1611 and } of the Social Security Act, as amended, is

affirmed.

TINE STORY BASE

Record Time Spent by Judge or Magistrate




Dated this 3 A”(fay of

, 1990.

—

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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IN THE UNITED erTEs DISTRICT COURT
FOR THE NORTHE!WI DISTRICT OF OKLAHOMA
UNITED STATES OF AMERICA,
Plaintiff,

No. 89-C-704-E

87-CR-79-E FILED

vSs.

BILLY DEAN BURNS,

a0

Defendant. JUL ~ 1940
Jack C. Sitver, Clerk
e mIeTT "URT

This matter is before ﬁﬁn Court on the motion of Petitioner
to vacate, set aside, or cormﬂﬁt his sentence pursuant to 28 U.S.C.
§2255. Petitioner is in thc'ﬁpqtody of the Attorney General of the
United States pursuant to afﬁﬁﬁgment and conviction of this Court
rendered January 5, 1988. ﬁi&itioner was sentenced to twenty (20)
years imprisonment without #nrole under 18 U.S.C. §§922(g) and

924(e) (1). Petitioner's sqﬁ&ence was modified June 13, 1988 to

ruled all grounds presented by

Tﬂlé' éoﬁrt ='e-arls.car:
pPetitioner, except one, and %he court asked for clarification and
further briefing on that isgge. That issue presents the question
whether Petitioner's thr Kansas burglary convictions were
improperly considered for géintence enhancement when Petitioner's
civil rights had been res¥ibred fully by the state of Kansas
pursuant to his discharge ﬂWmm parole. Petitioner contends that
his three former convictiWWh were not available to enhance his

sentence under 18 U.S.C. sgﬂi(a)(l) pbecause he was no longer under



any firearms restrictions under K.S.A. §21-4204. (1988).

Section 21-4204 states il part:

of a firearm is...(b) Possession

rel less than twelve (12) inches

within five (5) years preceding

1 convicted of a felony under the
other jurisdiction or has been

pent for a felony....

(1) Unlawful poss
of a firearm with
long by a person
such violation ha
laws of Kansas ©
released from imp

The court is satisfied that -987, when Petitioner committed the

instant offense, he was subj to firearms restrictions under this
provision of Kansas law, des e the fact he received a certificate
upon his 1981 discharge fr srole restoring his civil rights.

When Petitioner received thilf certificate in 1981 he was serving

a federal sentence on casa iber 78-CR-128-C for conspiring to

possess with intent to dis ute amphetamine. He was sentenced

on April 23, 1979 to five ¥8 in the custody of the Attorney

erm of five years. At the time of

General and a special parol
the sentencing, Petitioner _also the subject of charges pending
in the state court in Okla for possession of a firearm after

a former felony conviction.” Petitioner was not discharged from

imprisonment on the federal*ﬂ%ué conviction until March 14, 1986.

He was, therefore, still s

et to Kansas firearms restrictions
when he committed the inst offense, some ten months following
his release from imprisonme 'jPetitioner's claim that the three
Kansas convictions were im :ly used to enhance his sentence is,
thus, without merit.

IT IS THEREFORE ORDER at Petitioner's motion to vacate,

set aside, or correct his gnce pursuant to 28 U.S.C. §2255 is

2



denied.

ORDERED this _& = day of Juéy: 1990.

. FAMES . ELLISON
UNIT STATES DISTRICT JUDGE




IN THE UNITED §TATES DISTRICT COURT — o e e
FOR THE NORTHEMNW DISTRICT OF OKLAHOMA  t* ' .. i°
: el .
SHARON GLENN, - JUL 1280 ol
Plaintiff, Jock C, S TTal

\
G :
e, o JRT

vs. No. 88-C-453-F /

OKLAHOMA EMPLOYMENT SECURITY
COMMISSION, et al., |

Defendants.

i e e -

M . R

This matter is before Eﬁh court on the motion of defendant
Jack Manley to dismiss or Jﬁﬁtﬁrnatively for summary Jjudgment
regarding plaintiff's claim ﬂﬁr violation of her first amendment
right to freedom of associat@ﬁn. The court previously requested
supplemental briefing on ﬁﬁ*. question whether plaintiff can
maintain such a claim in thqﬁﬁfcircumstances. Defendants filed a
supplemental brief. Plaintiﬂ%ﬂdid not. The court, nevertheless,
heard brief oral argument oﬁiﬁhis issue when it addressed other

motions made by the parties took the matter under advisement

pending further review. eourt has further reviewed the

laint, and the evidence Plaintiff

authorities, plaintiff's Comp
presents in support of her ﬁlﬁﬂm. The court finds that defendant

Jack Manley, the only remaif';f'defendant against whom plaintiff

lodges this claim for relief ij-antitled to summary judgment for
the following reasons.

Certain associational rig are protected by the Constitution

and the deprivation of those ¥ights is actionable under Title 41

U.S.C. §1983. Trejo v. Wattles, 636 F. supp. 992, 996-997 (D.




Colo. 1985). To state a §: claim, a Plaintiff must (1) show

that she was deprived of som ght secured by the Constitution due
to the action taken under co of law, Sanchez v. Marquez, 457 F.
Supp. 359, 362 ( D. Colo. 1 ¢+ and (2) include in the complaint
an allegation that defen ~ intended to interfere with a
particular relationship pro @d by the freedom of association,
Truiillo v. Board of Coun ' 'n of Santa Fe, 768 F.2d 1186, 1190
(10th cir. 1985).

Courts have recognized . types of protected associations:
(1) associations founded on te relationships in which freedom
of association is protected a fundamental element of liberty ,
and (2) associations form ﬁ@r the purpose of engaging in
‘amendment, for example, exercise

.on, Roberts v. Jaycees, 468 U.S.
realationships fall within the ambit

activities protected by the
of speech, assembly, and re
609, 625 (1984). Some famil:
of intimate relationships b ge "family relationships by their
nature, involve deep attachm ‘and commitments to the necessarily
few other individuals with one shares not only a special
community of thoughts, nces, and beliefs, but also
distinctly personal aspects. ne's life." JId., at 619-620.
Government employees w im that adverse employer action
was taken against then upon the exercise of their
associational rights must ©oWw that they were engaged in
constitutionally protected ci ot, which conduct was a substantial
or motivating factor in the ment employer's decision. Rode
1204 (3d Cir. 1988) (citina Mount

. V. DO e' 429 U-S- 274’ 287



(1977). In the case of aianad interference with a protected

intimate relationship, conduet by the governmental defendant,

however improper or unconstif)

ional, will work an unconstitutional
deprivation of the freedom @f intimate association only if the
conduct was directed at that gight. Truiillo, 768 F.2d at 1190.

It is clear, therefore, £hat plaintiff's claim for violation

of her right to freedom of association with her husband is

cognizable. Plaintiff bears s heavy burden of proof, however, and

the court must find in thim oase that Plaintiff is unable to
sustain her burden. :

Government officials pﬁ@ﬁﬂxming discretionary functions are
not liable for their conductﬁ%mlgss their actions violate clearly
established statutory or 'ﬁ@nltitutional rights of which a
reasonable person would hav@ﬁﬁnown. Pueblo Neighborhood Health
ctrs. v. Losavio, 847 F.2ﬁf§k42, 645 (10th Cir. 1985). Even
officials who violate conaﬁﬁ%utional rights are protected by a

qualified immunity unless i%# is also demonstrated that their

conduct was unreasonable unﬂ'. the applicable standard. Davis v.

Scherer, 468 U.S. 183, 190, 8.Ct. 3012 (1984). The plaintiff

bears the burden to show zﬁmtticient evidence both that the

defendant's alleged conduct_ﬁ plated the law, and that the law was

clearly established when ths #lleged violation occurred. Pueblo,
847 F.2d4 646.
Plaintiff has produced #6 evidence of an unconstitutional

motive on the part of defe ”m*t-nanley directed at her intimate

associational rights with h .: gband. State of mind is of course

difficult to prove. Nevertheless, there is no indication in the




rights with her husband. Under the standards set by Celotex and

Liberty Lobby, Plaintiff's ﬁﬁfﬁt amendment claim on this issue
must, therefore, be dismisaiﬁ}_ Celotex Corp. v. Catrett, 477 U.

S. 317, 324, 106 S. Ct. 25&@4 2555 (1986); Anderson v. Liberty

bb c., 477 U.S. 242, 247-250, 106 S.Ct. 2505, 2510~2511

ions Co., 771 F.2d

(1986) ; see also,
421, 423 (10th cir. 1985) (sumMary judgment can be appropriate even
on an issue involving state of mind).

IT IS THEREFORE ORDEREﬁ? that the motion of defendant Jack

éfi Plaintiff's claim for violation of

her first amendment right of freedom of association is sustained.

ORDERED this _& d day ‘of :ruul,/, 1990.

ELLISON
STATES DISTRICT JUDGE
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IN THE UNITED. ﬁTﬁTES DISTRICT COURT
FOR THE NORTHERM DISTRICT OF OKLAHOMA

THOMAS LOWRY,
Plaintiff,

vs. No. 90-C-65-E //

FILED
-+ 1990/

Jack C. Silvrr, Clark
e, it RURT

UNITED PARCEL SERVICE,

)
)
)
)
3
.
-
9

Defendant.

This action was timely ﬁﬂhnved from the state district court
for Tulsa County, Oklahoma t%llowing a default judgment against
Defendant United Parcel Servimu (UPS). UPS moves for relief from
the state district court's ﬂ*mault judgment on various grounds.
The Court finds that it hﬂ# original Jjurisdiction wunder the
provisions of 28 U.S.C. §14¢ﬂjﬂ), and this case may properly be

removed to this Court from fhe state district court for Tulsa

County, Oklahoma.

Plaintiff Lowry's stat ﬁrt petition alleged: (1) that UPS
had failed to pay him for at_lgmut forty hours of overtime work at
time and one half his regulazfﬁpurly rate, in violation of the Fair
Labor Standards Act, 28 U.Si@. §201, et seq.; (2) that UPS had
wrongfully discharged Plaintmﬁ% for his union activities; and (3)
that UPS wrongfully discharqﬁ% Plaintiff because he was about to
inform state and federal 'ﬁﬁmuies regarding UPS premises and
equipment safety. When UPSJE %1&& to answer or appear, the state

court entered default judgmunt against UPS in the amount of



$1,000,000.00 plus interest and costs. UPS has submitted
affidavits showing that its.ﬂﬁtarnal procedure for handling legal
process broke down in this o© # and default occurred because UPS's
service agent, CT, failed to follow the contractual procedure for
notification of UPS's distfﬂﬁt manager, who was responsible to
arrange for defense of the ﬁﬁﬁta court action.

Jurisdiction of a feders)l court on removal is derivative.

When a suit is removed from:

ite court the federal court takes the
suit as it stood in the staté forum. Salveson v. Western States
pankcard Ass'n., 525 F.Supp;?ﬁﬁa (N.D. cal. 1981) aff'd in part,
rev'd in part and remanded , 731 F.2d 1423 (9th Cir. 1984). 1In

other words, the federal caﬁﬂk treats everything that occurred in
state court as if it had t“ﬁf?

§1441; see also, Egllgxmxﬁﬁmhminnal_ﬂnggixg:, 555 F.Supp. 1114,
1118 (M.D. Ohio 1982). Theréfore, the federal court has authority

place in federal court. 28 U.S.C.

to set aside a default judqﬁﬁht entered before removal just as it
would have authority to set aside its own default judgment.

, 742 F.2d 890 (5th

cir. 1984); , 590 F.Supp. 1190 (D.

Pa. 1984). It is, therefori@ih_matter of discretion with the Court

whether to set aside the st#fe court judgment; see Azzopardi, 742
F.2d4 at 895.
Rule 60(b) of the Fadﬁﬂh& Rules of Civil Procedure provides

relief from a judgment or of or for reasons, among others, of (1)

mistake, inadvertence, s ise or excusable neglect, (4) the

judgment is void, and (6) anydther reason justifying relief. This



rule is applied most 1liberaslly to defaults. Courts disfavor

default judgments, and all ts are to be resclved in favor of

a trial on the merits. Co., 608 F.2d4

96 (4th Cir. 1979); Inc., 766 P.2d
370, 372 (Okla.App. 1988)( g Cox v. Williams, 275 P.2d 248

granted unless it appears that no

l1t. Azzopardi, 742 F.2d at 895.

(Okla. 1954). Relief shoul
injustice results from the

UPS's failure to ans as the result of a mistake by its
service agent, which was pounded when UPS's new district
manager, having no experien 1 legal matters, failed to recognize
the significance of the doc. ts sent to him. UPS timely removed
the matter to federal court ing several meritorious defenses.
With respect to Plaintiff' xrst claim, UPS has shown that it
expects to prove that the ime pay provisions do not apply to
Lowry because he was one of up of workers whose qualifications
and maximum work hours were 4ect to regulation by the Secretary
of Transportation under 49 8.C. §3102(b). Section 13(b) (1) of
the FLSA, 29 U.S.C. §213(b) (i} expressly provides that the overtime
provisions do not apply such workers. With respect to
Plaintiff's other claims wh may be characterized as claims for
unfair labor practices, f@ pach of the collective bargaining
agreement, and for retaliuﬁ "discharge, UPS has shown that the
state court lacked subject ter jurisdiction to consider these
claims.

IT IS THEREFORE ORDEREf) khat the motion of UPS to vacate the

judgment of state district rt for Tulsa County, Oklahoma, is



granted. This matter shall be set for scheduling on the next
reqularly scheduled status cgfiference docket.

f aueyz 1990.

,‘2"’
ORDERED this ~ da

ITED STATES DISTRICT JUDGE
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g
'ATES DISTRICT COURT
" DISTRICT OF OKLAHOMA

IN THE UNITE!
FOR THE NORTEH

DOROTHY JONES,
Plaintiff,

No. 90~C-171-E /
FILEZD
JuL 1990 )

Jack C. Sitver, Clerk
pre. paTe T YRT

vSsS.

OGDEN ALLIED SERVICES, INC.
a/k/a OGDEN ALLIED BUILDING
AND AIRPORT SERVICES, INC.,

Defendant.

This matter comes befo @ Court on the motion of Defendant

to strike the punitive damagii'claim in Plaintiff's first claim for
relief and to dismiss P tiff's third claim for relief.
Plaintiff's amended com i alleges sexual harassment,
intentional infliction of  ‘motional distress, and wrongful
discharge. The Court fim ﬁhat Defendant's motion should be
sustained for the following z@asons.

Plaintiff's first claiﬁ faf relief for sexual harassment is
governed by 42 U.S.C. §20001 also known as Title VII. Punitive

damages are not available r Title VII. Pearson v, Western

Electric Co., 452 F.2d 1154 182 (loth cir. 1976). Plaintiff's

prayer for $500,000.00 in | tive damages under her first claim

for relief must, therefore, stricken.

Plaintiff's third cla for relief alleges that she was
discharged because she repa” exual harassment to her superiors,

in violation of the public pdlicy against sexual harassment. The



reporting or opposing of a wcﬂﬁplace practice unlawful under Title
VII is protected by 42 U.8.C. §2000-3(a). This Court has

consistently held that thﬁﬁ-pﬁblic policy exception to the

employment at will doctrinﬁf?dnes not apply when a remedy is
statutorily available to &@ﬁruﬂs the public policy allegedly
viocolated. Plaintiff's third_ﬁllim for relief must, therefore, be
dismissed. :

IT IS THEREFORE ORDERED; Wut the Defendant's motion to strike

Plaintiff's prayer for puliitive damages is sustained and
defendant's motion to dismiss Plaintiff's third claim for relief
for wrongful discharge in viﬁﬁﬁtion of public policy is sustained.

ORDERED this _ 2 4 day of Ju‘f, 1990.

- JAMES QZ ELLISON
- UNITED STATES DISTRICT JUDGE




PATES DISTRICT COURT
DISTRICT OF OKLAHOMA

IN THE UNITED
FOR THE NORTHE

FEDERAL DEPOSIT INSURANCE
CORPORATION, in its corporat

capacity, ﬁﬂ&f

No. 89-C-774-B V///

Plaintiff,

V3.

EDWARD V. ROBERTS,

Defendant.

In accord with the Ordér filed this date sustaining the
Plaintiff's Motion for 5ummaﬁ? Judgment, the Court hereby enters

judgment in favor of the Plaintiff, Federal Deposit Insurance

Corporation, in its corporat pacity, and against the Defendant,

Edward V. Roberts, for the @gmount of $80,000.00, plus interest

accrued as of August 15, 1 g, in the sum of $49,117.00, plus

interest accruing from and ter August 15, 1989, until date of

Judgment in the amount of $41.64 per diem, plus interest from this
date forward at the legal rateé of 8.09 per cent per annum. Costs

and attorney fees may be awatied upon proper application.

A
DATED this __~ — day ef July,

-

HOMAS R. BRETT
TED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR
THE NORTHERN BISTRICT OF OKLAHOMA AL T 1900

Jack C. Silver, Clerk

RICHARD KEVIN KING, U.S. DISTRICT COURT

Plaintiff,
V. 89-C-654-B

GARY MAYNARD and DELORES
RAMSEY

)
)
)
)
)
)
)
)
)

Defendants.

' of

This matter comes on for consideration upon the Objection
the Plaintiff to the Report and Recommendation of the U.s.
Magistrate entered herein on”ﬁpril 4, 1990.

The Plaintiff complain@ﬁﬁt constitutional violations arising
from a disciplinary hearingiﬂk March 15, 1989, which resulted in
the imposition upon Plaintiﬁf of disciplinary segregation for

thirty days. It is not disputed that Plaintiff lost no good time

credits as a result of th#& disciplinary action but Plaintiff

complains such misconduct detBrmination resulted in his placement
in a maximum security institiition where he cannot each good time
credits. The Defendants, Gary§ Maynard and Delores Ramsey, are both

employees of the Oklahoma 't.nrtment of Corrections. Defendants

! penominated by Plaint P as Notice of Intent to Appeal. The
Court will consider the mati@ilyf as an Objection to the Report and
Recommendation of the Magistfiite. Additionally, the Objection was
not timely filed; however, i Plaintiff, a pro se litigant, will
be given extreme latitude it got being clear from the record that
Plaintiff was made aware of his need to timely object should he
disagree with the conclusions reached by the Magistrate.




maintain the suit is dismisﬁﬁble in that no constitutional rights
have been violated, they ara ﬁmt "persons" for purposes of suit in
their official capacity, and}@ﬁcy enjoy qualified immunity in their
individual capacities. -

The Magistrate concludﬁﬁ;that Defendant's Motion to Dismiss
should be granted. The Courtjﬁgrees.

The issue before thafﬁﬁgistrate is whether the Complaint

states a cause of action undéf 42 U.S.C. 1983, the vehicle chosen
by Plaintiff to prosecute his glaims. Under § 1983 a Plaintiff must
show: (1) deprivation of riy t(s) secured by the Constitution or
laws of the United States, &  (2) the person who so deprived the
Plaintiff was acting coloruh“y'under state law. Gomex v. Toledo,

446 U.S. 635 (1980).

Plaintiff was not deprived of a constitutional right when he
was re-classified and placaﬁﬁin detention, as such action(s) are
well within the contemplatism of a prison sentence. Hewitt v.
Helms, 459 U.S. 460, (1983);_ﬁglnn v. Crisp, 446 F.Supp. 1179 (E.D.
okla. 1978); qumgn_zL_sxiﬂﬁ 584 F. 2d 352, (10th cir. 1978).

Constitutional due process :

wtaection does not extend to such

interests and Plaintiff's 1#st opportunities, if any, are not

constitutionally protected. Pg supra.
The Court further determ hes that, even if some constitutional

protection did extend to dis

plinary detention, the Defendants are
:H of a §1983 suit unless claims for

ined. Will v. igan Dept. of State

.2d 45, 109 S.ct. 2304 (1989).

not "persons" for the purp

prospective relief are ente

Police, 491 U.S. , 105 L

Lastly, government officials, performing discretionary




functions, are not liable for their conduct unless their actions
vioclate clearly establish&dfhtatutory or constitutional rights

which were known or should have been known by such officials.

arlow v. F e , 457 U.8. 800 (1982); Pueblo Neighborhood
Health Centers v. Losavio, 847 F.2d 642 (10th Cir. 1988).

The Court concludes the Report and Recommendation of the U.S.

Magistrate, should be and the game is hereby adopted and affirmed.
Accordingly, Defendants' Moﬁiﬁn to Dismiss should be and the same

is hereby SUSTAINED.

IT IS SO ORDERED this .. _  day of July, 1990.

o >£&h.!~'£-x;/ﬁ./ﬁ’. ,
THCOMAS R. BRETT
UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

PHILIP A. HAMM, ) JUL 1950
)

Petitioner, ) Jeck 7 ok

) U RT

V. ) 89-C-927-E

)
JUDITH L. HAMM, et al, )
' )
Respondents. )
. ‘OBDER

The Court has for consideration the Findings and Recommendations of the
Magistrate filed January 31, 1990. After careful consideration of the record and the issues,
including the briefs and memoranda ﬂled herein by the parties, the Court has concluded
that the Findings and Recommendatim"ls of the Magistrate should be and hereby are
affirmed and adopted by the Court. .. |

IT IS THEREFORE ORDERED, MDGED AND DECREED that Petitioner Hamm'’s
Petition for Writ of Habeas corpus slwuld be and is hereby dismissed.

It is so Ordered this ﬁ day af July, 1990.

UNITEDF'STATES DISTRICT JUDGE



§ DISTRICT COURTFORTHE T [ T T
ICT OF OKLAHOMA

JUL 1850
WILBURN ROLLO MANSFIELD, ) Jack €.
pani, )
v. ; 89-C-789-E
RON CHAMPION, g
Defendant.. g

Now on this Z - day of

consideration the above styled matter, 4

, 1990, comes on for

V4 {

the Court, being fully advised in all premises

finds that Petitioner Mansfield has mo this Court to allow him to voluntarily dismiss his

Petition for Writ of Habeas corpus without prejudice, so that he may exhaust his state
remedies. No objection to such proceditre has been filed. This Court, therefore, finds that
Plaintiff's Motion to Dismiss should 'Degranted

IT IS THEREFORE ORDEREﬂa, ADJUDGED AND DECREED that Petitioner

Mansfield’s Motion to Dismiss Petition ghiould be and is hereby granted, without prejudice

to any subsequent refiling.

JAMES . ELLISON
UNITED STATES DISTRICT JUDGE




IN THE UNITED STA . DISTRICI' COURT FOR THE

EUGENE T. FOUST, )

Petitioner, _: :' %
v. E 3 89-C-642-E
RON CHAMPION, et al, " g

Respondents. g

The Court has for consideraﬁié-ii‘ the Findings and Recommendations of the

Magistrate filed March 15, 1990. After reful consideration of the record and the issues,

that the Findings and Recommendatiiﬁi?is of the Magistrate should be and hereby are
affirmed and adopted by the Court.

IT IS THEREFORE ORDERED, Af

JUDGED AND DECREED that Petitioner Foust’s

Petition for Writ of Habeas corpus and Motion for Summary Judgment and/or Default

Judgment should be and is hereby denied.

It is so Ordered this 2 - dayaf July, 1990.

JAMES @ ELLISON
UNITED STATES DISTRICT JUDGE




- TT1LED

JUL 51990
IN THE UNITED STA N
NORTHERN | jock €. e o
EUGENE THEODORE FQUST, )
- )
Petitioner, =~ )
| )
v )  894£611E

)
RON CHAMPION, )
)
Respondent. )

The Court has for consideruiﬁ fi the Findings and Recommendations of the
Magistrate filed March 16, 1990. After consideration of the record and the issues,

including the briefs and memoranda ﬁl herein by the parties, the Court has concluded

that the Findings and Recommenda_.___ of the Magistrate should be and hereby are
affirmed and adopted by the Court.

IT IS THEREFORE ORDERED, . ::'JUDGED AND DECREED that Petitioner Foust’s
Petition for Writ of Habeas Corpus sh :I_:_'f'dbe and is hereby denied.

It is so Ordered this 2 "'day'_af.fuly, 1990.

. ELLISON
UNITED STATES DISTRICT JUDGE




b j
oo

IN THE UNITED ST'A .DISI'RICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA JUL 1550
DELBERT JACKSON BARRETT, ) _
Petitioner, ;
v. § 89-C-521-E
THE STATE OF OKLAHOMA, and ;
TULSA COUNTY, )
Respondents. ;

The Court has for consideratiﬁxi the Findings and Recommendations of the
Magistrate filed January 30, 1990. Aftercareﬁzl consideration of the record and the issues,
including the briefs and memoranda fﬂ herein by the parties, the Court has concluded
that the Findings and Recommendatiﬁﬁs of the Magistrate should be and hereby are
affirmed and adopted by the Court. N

[T IS THEREFORE ORDERED, Al JUDGED AND DECREED that Petitioner Barrett’s

Petition for A Writ of Habeas Corpus afid Petitioner’s Motion for Summary Judgment must

be and are hereby denied. -
J .
It is so Ordered this W’day of July, 1990.

. ELLISON
STATES DISTRICT JUDGE




e

IN THE UNITED STATES pIsTRIcT covkr B 1 L E D
FOR THE NORTHEKﬂiDISTRICT OF OKLAHOMA

JuL ¢ 1980
RICHARD BURNS, e s, Clerk
a0 o
Se e DURT

Plaintiff,
vs. No. 89-C-433-E
RONALD MAX HIGHT,

Defendant.

E

The Court has for consi&%ration the Report and Recommendation
of the Magistrate filed Jal'mnry 25, 1990 upon an evidentiary
hearing held on a bankruptcféippeal. After careful consideration
of the record and the issuei;jincluding the briefs and memoranda
filed herein by the parti@é; the Court has concluded that the
Report and Recommendation ¢f the Magistrate should be and hereby
are adopted by the Court, with the exception that this Court finds
the total amount received by Richard Burns was $48,706.40, rather
than the more than $67,000.ﬁ§@ihdicated by the Magistrate.

IT IS THEREFCRE ORDEREﬂ that the Bankruptcy Court ruling of
Judge Covey denying Appellant's petition to except a debt from
discharge under 1l U.S.C. iﬁ;é'should be and is hereby sustained.

ORDERED this _Z = day 'of June, 1990.

. JAMES 0,//ELLISON
'~ UNITED 4TATES DISTRICT JUDGE




IN THE UNITED.

FOR THE NORTHERM DISTRICT OF OKLAHOMA

COUNTY LINE INVESTMENT, lock C. St
JOIK O, Siher-
e e .

Plaintifeg,
vs. No. 88-C=-550-E
CALVIN TINNEY,

Defendant.

)
)
)
)
R

of the Magistrate filed 23, 1990. After careful

consideration of the record #nd the issues, including the briefs
and memoranda filed herein by the parties, the Court has conducted

its own de novo review and concluded that the Report and

Recommendation of the Magisﬁﬁ@te should be and hereby are adopted
by the Court. _
IT IS THEREFORE ORDERED ¥hat Defendant should be and is hereby

awarded attorneys' fees in the amount of $46,390.00.

ORDERED this _% !- dw-zf'ts.f Jurly, 1990.

PATES DISTRICT COURT FITLE
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IN THE UNITED STATES DISTRICT COURT X
FOR THE NORTHERN DISTRICT OF OKLAHOMA

JuL 1980
ERHAN OZEY, lack C. S larle
ne IR

Plaintiff,
vs.

BANKERS TRUST co., et al.,

P
=
0
L]
o]
(e )

|
0O

]
[l
' -9
O

|
=

Defendants.

ADMINISTRATIVE CLOSING ORDER

This Court's Order of April 10, 1990 directed that the only
pending motion for sanctionss in the form of fees and costs is
abated, to be reset upon application of any party after resolution

of connected case pRankerpm JTrust Co. V. Keeling, 87-C-20-C.

Therefore it is not necessary that the action remain upon the
calendar of the Court.

IT IS THEREFORE ORDERED that the Clerk administratively
terminate this action in his records, without prejudice to the
rights of the parties to rﬂ@yﬁn the proceedings for good cause
shown for the entry of any utipulation, order, judgment, or for any
other purpose required to dbtain a final determination of the
litigation.

d
ORDERED this 22 - day of Ju%?, 1990.

JAMES 0Y ELLISON
. UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT 7
FOR THE NORTHEE“ DISTRICT OF OKLAHOMA g; I 1; EE :E)
JUL 1950
JAMES ANDREW THOMAS,
. as Jock €0 Sibeer Clark
Plaintiff, e opaet YRT

vs. No. 88-C=1539-~-E

DEPARTMENT OF THE ARMY,

Defendant.

QRDER

d

NOW on this ’L” day of Ju%,‘ 1990 comes on for hearing the
above styled case and the Court, being fully advised in the
premises finds that Plaintiff moved on April 12, 1989 to dismiss
this case, which dismissal wha granted on April 28, 1989. Such
dismissal was granted without prejudice to any subsequent refiling.

Plaintiff has now move& £o reinstate his case. No authority
is cited for such action and in fact the case has been closed by
the Clerk of this Court sinaﬁiJune 1, 1989. Thus "reinstatement"

of this case cannot be accomﬁiiahed. Rather, further pursuance of

Major Thomas' claims would of necessity require a new action to be
filed.
IT IS THEREFORE ORDERED that the Motion of Plaintiff to

Reinstate Case must be and is hereby denied.

ORDERED this _Z day of Juﬁyﬂ 1990.

- JAMES 0. BZLISON
UNITED STATES DISTRICT JUDGE



| - T L ED
IN THE UNITEDQ@QATES DISTRICT COURT -
FOR THE NORTHERN DISTRICT OF OKLAHOMA JUL ;iggg

LARRY MOOREHOUSE,
Plaintiff,
vs. No. 88-C-1529-E

GRAND RIVER DAM AUTHORITY,
et al.,

Defendants.

;

The Court has for consid&ﬁation the Report and Recommendation
of the Magistrate filed February 23, 1990. Although this Court
regrets that portions of the transcript under seal were quoted in
such Findings and Conclusionﬁ}.after careful consideration of the

record and the issues, inclfhing the briefs and memoranda filed

herein by the parties, the Cﬁﬁ&t has concluded that the Report and
Recommendation of the Magistrate should be and hereby are adopted

by the Court.

IT IS THEREFORE ORDERED hat discovery of the December 2, 1987
Transcript of the Executiﬁﬁf Session of the Grand River Dam

Authority may proceed.

ORDERED this _Z/=  day of JuJ7, 1990.

JAMES %; ELLISON

UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERM

DISTRICT OF OKLAHOMA F I L E D
JUL 21999

Jack C. Silver, Clerk
U.S. DISTRICT COURT

WADRESS HUBERT METQOYER, JR,
Petitioner,
vs. No. 89-C-330-B

STEPHEN KAISER, WARDEN

it T Tt Ve Y U Nt sl St

Respondent.

E

This matter comes on for consideration upon the Motion to
Reconsider filed by Petitiﬁnur, Wadress Hubert Metoyer, Jr.
relative to this Court's Ordet of March 30, 1990. In addition, the
court has considered Petiti@mer's Motion To Reconsider Amended,
filed April 23, 1990.

In the Court's Order ofﬁﬂurch 30, 1990, footnote 4 spoke to
the lack of retroactive app;ﬁyation given Carbray v. Champion' and
Clapton v. State 2. g;iftinmfg, Kentucky, 479 U.S. 314, (1987),
cited by the Petitioner is, in the Court's opinion, inapplicable
to the Carbray/Clapton premiﬂn.

The Court concludes the Petitioner's Motion to Reconsider

(including the Amended Motidm) should be and the same is hereby

' No. 89-5152(10th Cir. Fed 28, 1990).

2 742 P.2d 586 (0Okla. Crim. App. 1987).



DENIED.

o A

. 7
IT IS SO ORDERED this A — day of Ju{;/g,f 1990.

o
. .’{,' B L "..;'/ \5 .
R - . f'{",z S i |
] 2 ,é/t/ﬁa/ﬁé/c;/ L /»g
THOMAS R. BRETT 4
UNITED STATES DISTRICT JUDGE
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IN THE UNITED $TATES DISTRICT COURT FT L E D
FOR THE NORTHEHN DISTRICT OF OKLAHOMA Ui e

Jack ¢ Silver, Clerk

WADRESS HUBERT METOYER, JR, . US. District COURT

Petitioner,
vS. No. 89-C-330-B

STEPHEN KAISER, WARDEN

\-Jv\-pv\.o\-'v\.r

Respondent. )

The Court has for considﬁ?nhion the Motion for Certificate of

Probable Cause filed by the Petitioner, wadress Hubert Metoyer,Jr..
Petitioner's Notice of Appeal was filed on April 9, 1990.

Fed.R.App.P. 22(b) provids

in a habeas corpus proceeding in

which the detention complainﬁﬁ_of arises out of process issued by

a state court, an appeal by;f?n applicant for the writ may not
proceed unless a district @ﬁurt Or a circuit judge issues a
certificate of probable causag;fwha test for granting a certificate
of probable cause is stricter ﬁhhn for allowing an appeal in forma

u is. The test appears ﬁ@:be that a certificate of probable

cause should be granted as long as the issue raised is "not

has required a question of some

rtificate. Gardner v. Poque, 558
In Clements v, Wainwright, 648 F.2d

979, 981 (5th Cir. 1981), the @ourt said:

frivolous” and more recently. §

"substance" before issuing a 

F.2d 548, 551 (9th cir. 1977) .

"... The test for i
probable cause is -
Judge) Blackmun has.

nting a certificate of
*icter. Justice (then
stated:

"'My own reactien is that the cases



- indicate that the
abable cause requires
" than the absence of
frivolity ant at the standard is
a higher one khan the 'good faith'
requirement ¢ff §2925.'"

of In Forma Pauperis
hd Habeas Corpus Cases, 8

352 (1967), guoted in
F.2d 548 (9th Cir. 1977)

"Blackmun, Allowa
Appeals in §2255
cir., 43 F.R.D. 3

Gardner v. Pogue,

-

This Court has applied hﬁc test for granting a certificate of

probable cause and finds such gertificate should be issued pursuant

to Fed.R.App.P. 22(b), the issue raised by Petitioner being not

frivolous and of some Buhﬁﬁﬁnca. The Court also finds that
Petitioner should be allowed to proceed in forma pauperis pursuant
to Fed.R.App.P 24(a).

IT IS THEREFORE ORDEREE%; certificate of probable cause is

hereby issued pursuant to Fﬂﬁ;R.App.P. 22(b), and the Petitioner

be allowed to proceed in

Y

P S
DATED, this __A -— day of Juné.,/ 1990.
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