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ji DISTRICT COURT
DISTRICT OF OKLAHOMA

UNITED STAYY
FOR THE NORTHERN

McNabb Coal Company, Inc.

Plaintiff,.
i Civil Action
vl
e No. 88-C-281-E

MANUEL LUJAN, Secretary of the
Interior, et al. :

Defendants.

-
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Pursuant to the court’s Opder filed April 28, 1989, and
pursuant to Fed. R. civ. P. 88, is it hereby adjudged and
decreed: '

(1) The decision of thdﬁﬂucretary of the Interior in McNabb

Coal Co. v. Office of Surfagﬁ%@ining Reclamation and Enforcement,
101 IBLA 282 (1988) is affirﬁﬁd.

(2) McNabb Coal Co., tﬂ@., is permanently enjoined from
engaging in coal mining at iﬁﬁ mine near Catoosa, Oklahoma, until
it obtains a valid permit for;uurface coal mining opertions as

required by the Surface Mining Control and Reclamation Act of

1977 (30 U.S.C. § 1201 et seq y, and until the reclamation fee
debt adjudged in paragraph (ﬁ} below is paid.

(3) The claim of HcNaﬁﬁfCaal Co., Inc. for a refund of
reclamation fees is dismisseéd with prejudice and plaintiff will

take nothing on said claim.,ff

(4) McNabb Coal Co., Eﬂh. ghall pay to defendant, on

defendant’s counter-claim f eclamation fees, the principal sum

of $122,965.90, plus pre*ju&#mant interest and penalties, accrued



under 30 C.F.R. § 870.15, in the sum of $18,807.64, for a total

of $141,773.54. Post-judgment interest shall accrue on the pre-

judgment total at the rate otﬁﬂ;51 percent per annum until the

debt is paid.

(5) McNabb Coal Co., I is permanently enjoined to
reclaim, to the standards of thie Oklahoma Permanent Regulatory
Program, all lands mined for ¢oal after June 1, 1983. Such
reclamation shall be completdﬂﬁno later than November 1, 1989

nance and other maintenance

(exclusive of vegetation mai'f

requirements), and shall be &ﬁ-amplished to the reasonable

satisfaction of the Secretary " representatives in the Office of

surface Mining Reclamation ani:ﬁnforcement; Provided, that any
area brought under a valid persiit and properly bonded for
continued coal mining operatt; by November 1, 1989, shall be
excluded from the reclamatiom #leadline imposed by this judgment,
and shall be governed by the’! ing and reclamation plan under
the new permit.

(6) McNabb Coal Co., I_ a-aha1l pay the defendant’s costs

in this action.

Al T

JAMES ©. ELLISON
United States District Judge

I concur in ( ) oppose ( VﬁfF
this form of judgment. )

Pt D CF fusd Sl

#p¢ Ken Ray Underwood .

Counsel for McNabb Coal Co., Inc.
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STIPULATION OF D) WITH PREJUDICE
COMES NOW the Plaintiff, Allst Insuxanoe Company, by and through its

attormey of record, Galen L. Britti of the law firmm of Thomas, Glass, Atkinson,

Haskins, Nellis & Boudreaux, and dismisses with prejudice Plaintiff's
declaratory judgment action against Pefendants, Barbara Sue Godfrey, Betty J.

Flynt and Dale Lee Godfrey.

Ol 3 R

GALEN L. BRITTINGHAM, attorney for
Plaintiff

JOHN GLADD, SR., attorney for
Defendant, Dale Lee Godfrey

, atto or Deferdants,
Sue Godfrey and Betty J.

361-126/GLB/mh
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UNITED STATES |
NORTHERN DI}

UNITED STATES OF AMERICA,
Plaintiff,

vS.

WILLIE MAE WILSON; JOHNNIE L.
WILSON; COUNTY TREASURER, Tul:
County, Oklahoma; and BOARD OF
COUNTY COMMISSIONERS, Tulsa -
County, Oklahoma,

Defendants.

JUDGMENT

— C

CIVIL ACTION NO. 89-C-047-B V//

» FORECLOSURE

This matter comes ©

of SSegy¥l , 1989, Th
I

Graham, United States Attorne

Oklahoma, through Peter Bernh

Attorney; the Defendants, Cou

e

or consideration this /2 2 day

laintiff appears by Tony M.
or the Northern District of
t, Assistant United States

Treasurer, Tulsa County,

Oklahoma, and Board of County3¢6mmissioners, Tulsa County,

Oklahoma, appear by Carl Robiﬁ@on, Assistant District Attorney,

Tulsa County, Oklahoma; and tl
Johnnie L., Wilson, appear noﬁ
The Court being ful
file herein finds that Defend
Oklahoma, acknowledged receip

January 25, 1989; and that Dé&

‘Defendants, Willie Mae Wilson and
put make default.

advised and having examined the
County Treasurer, Tulsa County,
of Summons and Complaint on

ndant, Board of County

Commissioners, Tulsa County, ﬂklﬁhoma, acknowledged receipt of

Summons and Complaint on Janu#

ry 24, 1989,



The Court further £ # that the Defendants, Willie Mae

Wilson and Johnnie L. Wilson, te served by publishing notice of

this action in the Tulsa DailyiBusiness Journal & Legal Record, a
newspaper of general circulatien in Tulsa County, Oklahoma, once

a week for six (6) consecutiv

eeks beginning June 5, 1989, and

continuing to July 10, 1989, fmore fully appears from the

verified proof of publication 1y filed herein; and that this

action is one in which servige by publication is authorized by

.12 0.8. Section 2004(C)(3)(c) Counsel for the Plaintiff does

not know and with due diligen cannot ascertain the whereabouts

of the Defendants, Willie Mae : éon and Johnnie L. Wilson, and

service cannot be made upon said Defendants within the Northern

Judicial District of Oklahoma 6r the State of Oklahoma by any

other method, or upon said De ndants without the Northern

Judicial District of Oklahoma: ®r the State of Oklahoma by any

other method, as more fully appears from the evidentiary

affidavit of a bonded abstractér filed herein with respect to the
last known addresses of the H@%Endants, Willie Mae Wilson and

Johnnie L. Wilson. The Court,'onducted an inquiry into the

sufficiency of the service byipublication to comply with due

process of law and based upd: _é_evidence presented together
with affidavit and documenta _evidence finds that the Plaintiff,
United States of America, aci g on behalf of the Secretary of
Veterans Affairs, and its a : Z"ays, Tony M. Graham, United

States Attorney for the NortW#lrn District of Oklahoma, through

Peter Bernhardt, Assistant Upnjted States Attorney, fully

exercised due diligence in aggertaining the true name and
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identity of the parties servedby publication with respect to

their present or last known p eg of residence and/or mailing
addresses. The Court accordingly approves and confirms that the
service by publication is suf%féient to confer jurisdiction upon

this Court to enter the relis® sought by the Plaintiff, both as

efendants served by publication.

to the subject matter and the

It appears that the Peéfendants, County Treasurer, Tulsa
County, Oklahoma, and Board u"wCounty Commissioners, Tulsa

County, Oklahoma, filed their Rnswers on February 13, 1989; and

that the Defendants, Willie M “Wwilson and Johnnie L. Wilson,

havefailed to answer and theif default has therefore been entered
by the Clerk of this Court.

The Court further ﬁihds that this is a suit based upon
a certain mortgage note and f@5 foreclosure of a mortgage
securing said mortgage note'&ﬁén the following described real

property located in Tulsa Co

y, Oklahoma, within the Northern
Judicial District of Oklahomat

Lot Twenty-three (23), Block Seven (7)), New
Haven Addition, lsa County, State of
Oklahoma, accordisg to the recorded plat
thereof.

The Court further #inds that on September 19, 1986, the
Defendants, Willie Mae Wilso ﬁnd Johnnie L. Wilson, executed and

delivered to the United Stat of America, acting on behalf of

the Administrator of Veterans Affairs, now known as Secretary of

Veterans Affairs, their mor lage note in the amount of

$22,050.00, payable in month: installments, with interest

thereon at the rate of ten pércent (10%) per annum.
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The Court further £

s that as security for the
payment of the above~-describei ote, the Defendants, Willie Mae
Wilson and Johnnie L. Wilson,bgkecuted and delivered to the
United States of America, actfﬁg on behalf of the Administrator
of Veterans Affairs, now knowﬁiﬁa Secretary of Veterans Affairs,
a mortgage dated September lg;fiQBE, covering the above-described

property. Said mortgage was orded on September 23, 1986, in

Book 4971, Page 1118, in the ords of Tulsa County, Oklahoma.

The Court further £ .s that the Defendants, Willie Mae

Wilson and Johnnie L. Wilson, made default under the terms of the
aforesaid note and mortgage b¥ reason of their failure to make

the monthly installments due thereon, which default has

continued, and that by reason ”hereof the Defendants, Willie Mae
Wilson and Johnnie L. Wilson, @re indebted to the Plaintiff in
the principal sum of $2l,827;@$, plus interest at the rate of

10 percent per annum from Juﬂ%il, 1988 until judgment, plus
interest thereafter at the 1@&&1 rate until fully paid, and the

costs of this action accrued

nd accruing.
The Court further': & that the Defendants, County
Treasurer and Board of Count ﬁmmissioners, Tulsa County,
Oklahoma, claim no right, titl ;.or interest in the subject real
property.

IT IS THEREFORE ORﬁﬁﬁED, ADJUDGED, AND DECREED that the

Plaintiff have and recover jadigment in rem against Defendants,

Willie Mae Wilson and Johnni#& L, Wilson, in the principal sum of
$21,827.26, plus interest at the rate of 10 percent per annum

from June 1, 1988, until juaqﬂent, plus interest thereafter at




plus the costs of this action crued and accruing, plus any

additional sums advanced or t e advanced or expended during

this foreclosure action by Pl tiff for taxes, insurance,

abstracting, or sums for the servation of the subject
property.
IT IS FURTHER ORDER .ADJUDGED, AND DECREED that the

Defendants, County Treasurer Board of County Commissioners,

Tulsa County, Oklahoma, have right, title, or interest in the
subject real property.

IT 18 FURTHER ORDERER, ADJUDGED, AND DECREED that an

Order of Sale shall be issued ”the United States Marshal for

the Northern District of Oklakly commanding him to advertise

and sell with appraisement the property involved herein and
apply the proceeds of the sale ‘follows:
In payment of the of this action
accrued and accruin@ ‘urred by the

Plaintiff, including %he costs of sale of
said real property.l
Second:

In payment of the t rendered herein

in favor of the Plaé
The surplus from said sale, i  s, shall be deposited with the
Clerk of the Court to await Ffu :r Order of the Court.
IT IS FURTHER ORDERE JUDGED, AND DECREED that from

and after the sale of the abow scribed real property, under



UNITED STATES OF AMERICA,
Plaintiff,

civil Action No.

g 07799 L

vsS.

FOUR THOUSAND DOLLARS
($4,000.00) IN UNITED
STATES CURRENCY,

and

ONE 1984 LINCOLN TOWNCAR,
VIN 1I.NBP96FXEY648860,

Defendants.

AND DECREE OF FORFEITURE

IT NOW APPEARQ that the claims filed in the
administrative action have haan fully compromised and settled.
Such settlement more fully #mears by the written Stipulation For

Compromise entered into betwmun the Claimant, Vernon Jackson, and

the United States of Ameri&ﬂ“on the _5?;7 day of September,

1989, and filed herein, which Stipulation For Ccompromise

reference is hereby made {s incorporated herein. Therefore,

the claims in the administrftive action should be dismissed with

prejudice.

IT FURTHER APPH that no other claims to said

property have been filed &i#ps such property was seized.

NOW, THEREFORE, &n motion of Catherine J. Depew,
Assistant United States ﬂiharnay for the Northern District of

Oklahoma, and with the conﬁﬁnt of Vernon Jackson, it is




ORDERED that th&ﬁﬁclaims of Vernon Jackson in the
administrative actions be,fﬂhd the same hereby are, dismissed

with prejudice, and it is

FURTHER ORDERED hﬂﬁVDECREED that the defendant vehicle
be, and it hereby is condemfild as forfeited to the United States

of America for disposition &ﬁﬁarding.to law, and it is

FURTHER ORDERED

- DECREED that One Thousand Dollars

($1,000.00) in United Stafes Currency be, and hereby is,

forfeited to the United Stat@#s of America and shall remain in the

custody of the United Stateuﬁﬂarshal for disposition according to
law, and that Three Thouﬁﬁnd Dollars ($3,000.00) shall be

returned to the claimant by,ﬁhh,United States Marshal.

IT IS FURTHER ORH%  D that the bonds posted by Vernon
Jackson in the administratiﬁi actions, in the amounts of %$950.000

and $400.00 be, and they qmy, hereby forfeited to the United

States of America for dispoqf ion according to law.

B THOMAS R. BRETT

. 'BNTTED STATES DISTRICT JUDGE

CcJD/ch




UNITED STATES
NORTHERN DI

PRICT COURT FOR THE
€T OF OKLAHOMA
UNITED STATES OF AMERICA,

Plaintiff,
Vs,

CALVIN DAVIES,
a/k/a Calvin Robert Davies,

Defendant. CIVIL ACTION NO. 89-C-381-C

JUDGMENT

A
This matter comes O r consideration this _{¢ day

of Deml. , 1989,
7

Graham, United States Attorne

, Plaintiff appearing by Tony M.

for the Northern District of
Oklahoma, through Catherine 'Depew, Assistant United States
Attorney, and the Defendant ivin Davies, a/k/a Calvin Robert
Davies, appearing not.

The Court being fu _#dvised and having examined the
court file finds that Defen , Calvin Davies, a/k/a Calvin
Robert Davies, acknowledged 1 eipt of Summons and Complaint on
May 21, 1989. The time wit! mhich the Defendant could have
answered or otherwise moved to the Complaint has expired and
has not been extended. The endant has not answered or
otherwise moved, and defaul Q# been entered by the Clerk of
this Court. Plaintiff is @& 'Led to Judgment as a matter of
law.

IT IS THEREFORE Oﬁ ¢, ADJUDGED, AND DECREED that the

Plaintiff have and recover ent against the Defendant,



Calvin bavies, a/k/a Calvin ﬂ@&ert Davies, for the principal
amount of $27,625.00, plus a&&?ued interest of $1,227.76 as of
February 28, 1989%, plus inteﬂﬁﬁt thereafter at the rate of 4
percent per annum until judgﬁﬁ%ﬁ, plus interest thereafter at

the current legal rate of “percent per annum until paid,

plus costs of this action.

. I8igned) H. Dale Cook
- TED STATES DISTRICT JUDGE

cen




DISTRICT COURT FOR -
T OF OKLAHOMA SRR e

IN THE UNITED STA
NORTHERN DIS

]
wack ! <

e Shive { |
LS. oo er, Lok

TERRY RACICOT, TRICT count

VS. Case No. 89-C-391-B
OKLAHOMA STATE UNIVERSITY, a
member of The Oklahoma State
System of Higher Education;

THE OKLAHOMA STATE REGENTS
FOR HIGHER EDUCATION;

CLYDE B. JENSEN, Ph.D.,

in his official capacity as
President of the College of
Osteopathic Medicine of
Oklahoma State University:

JACK R. WOLFE, D.O., in his
official capacity as Dean

of Academic Affairs of the
College of Osteopathic Medici
of Oklahoma State University}

Defendan

STIPULATION OF D

AL WITH PREJUDICE

It is hereby stipulated’ e Plaintiff, Terry Racicot, and

the Defendants, the Boa of Regents for the Oklahoma
Agricultural and Mechanical ¢ éges, Oklahoma State University,
Clyde B. Jensen, Jack R. Wolf he preceding Defendants shall be
collectively referred to he er as the "OSU Defendants") and
the Oklahoma State Regents [igher Education, that the above

entitled action be dismisse prejudice purusant to




Rule 41 (a)(l)(ii) of the Fedeﬁ#ﬁ Rules of Civil Procedure.

_ Respectfully submitted,

v

- RATNY BVANS BQRCHARDT
. 403 South Cheyenne Avenue
= -Adams Building, Suite 410
- "Pulsa, OK 74103

: (918) 585-1271

TTORNEY FOR PLAINTIFF

Do

-~ DAVID w. LEE

'McKenzie & Sykora

300 First Oklahoma Tower
-+ 210 West Park Avenue

~* Oklahoma City, OK 73102
- {(405) 232-3722

" ATTORNEY FOR THE OSU DEFENDANTS

A

of \the Attorney General
420 West -Main, Room 550
klahoma City, OK 73102

. ATTORNEY FOR THE DEFENDANT,
2+ OKLAHOMA STATE REGENTS FOR
- HIGHER EDUCATION
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IN THE UNITED SFATES DISTRICT COURT R
FOR THE NORTHERN DISTRICT OF OKLAHOMA ‘wwicmf[v
CLIFFORD WEAVER AND ARMEDA i;" S
WEAVER, husband and wife, .

Case No. 89-C-183-B

H
3

Plaintiffs,

vs.

STATE FARM FIRE AND CASUALTY )
COMPANY, a corporation, and
MIKE AUSTIN, an individual,

Defendants.

ORDER'ﬂﬂ”DISHISSAL
NOW, on this &k7??;y of N

Application of the parties fof;a Dismissal With Prejudice of the

, 1989, upon the written

Complaint and all causes of aﬁtian, the Court having examined said

Application, finds that said pﬁ%ties have entered into a compromise

gsettlement covering all claim volved in the Complaint and have

requested the Court to dismi#ﬁ said Complaint with prejudice to
any future action, and the libnrt being fully advised in the
premises, finds that said Comﬁﬁnint should be dismissed pursuant
to said Application. .

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED by the Court

that the Complaint and all caus@s of action of the Plaintiffs filed
herein against the Defendant b# and the same are hereby dismissed

with prejudice to any future aetion,

5/ THOMAS R. BRETT
STATES DISTRICT JUDGE




: AP S T P
IN THE UNITED STATES DISTRICT COURT S
FOR THE NORTHERN DISTRICT OF OKLAHOMA 1969 Lig-
¥,

STANLEY RAY KELLEY, AR

Plaintiff,

vS. No. 88-C-1481-E V/

RON CHAMPION, Warden, et al.,

Tt s N St S Nt Nt Sl Nt -

Defendants.

The Court has for considatﬁtion the Report and Recommendation
of the Magistrate filed Febkuary l6, 1989. After careful
consideration of the record and the issues, including the briefs
and memoranda filed herein by tﬁa parties, the Court has concluded
that the Report and Recommendatinn of the Magistrate should be and
hereby are adopted by the Court.

IT IS THEREFORE ORDERED that Plaintiff Kelley's Petition for
a Writ of Habeas Corpus must be and is hereby denied.

ORDERED this 27%Z day of. September, 1989.

JAMES 0. ELLISON
PNITED STATES DISTRICT JUDGE



JOSEPH PAQUETTE,
Plaintiff,
vVS. No. 88-C-442-E

OKLAHOMA FIXTURE COMPANY,
et al.,

Defendants.

This action came on for consideration before the Court,

Honorable James O. Ellison, District Judge, presiding, and the

issues having been duly hear: and a decision having been duly

rendered,

IT IS THEREFORE ORDERED ‘that the Plaintiff Joseph Paquette

take nothing from the Defen 8 Oklahoma Fixture Company and
Painter's Local Union 1895 of’@ulsa, Oklahoma, that the action be
dismissed on the merits, andi%ﬁat the Defendants recover of the
Plaintiff Paquette their cost'“of action.

ORDERED this 26 7% day of September, 1989.

%é&a&__

LLISON
_ITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

EDWARD H. BEARS,

Plaintiff,
and
ALAN BIRD,
Intervenor,
vs, No. 88-C-355-E

)
}
)
)
)
)
)
)
)
)
)
)
THE BOARD OF COUNTY )
COMMISSIONERS OF ROGERS COUNTY, )
OKLAHOMA and )
BUCK JOHNSON, SHERIFF OF )
ROGERS COUNTY, OKLAHOMA, )
)
)

Defendants.

DISMISSAL WITH PREJUDICE

NOW on this ﬁgge&kd&ﬁ”of /éL?jf’ , 1989, the above

entitled cause comes on befqﬁg-me, the undersigned Judge, upon

the Stipulation of Dismissal signed by the Plaintiff, Intervenor

and Defendants. The Court,-ﬁhaving examined such Stipulation of

Dismissal, being advised t the parties had settled this
matter, and approving the teﬁﬁ'-of said settlement hereby orders,
adjudges and decrees that the:above styled and numbered cause be,

and the same is hereby dismi d with prejudice to refiling same.

IT IS SO ORDERED.

57 JANES O. HLISON

UNITED STATES DISTRICT JUDGE



IN THE UNITED STATES DISTRICT COURT R AL A
FOR THE NORTHERN DISTRICT OF OKLAHOMA -
: 1989
JOSEPH PAQUETTE,
ro lark
Plaintiff,

vS. No. 88-C-442-E

OKLAHOMA FIXTURE COMPANY,
et al.,

Defendants.

QRDER

NOW on this ;ﬁﬁé-ﬂf day of September, 1989 comes on for
hearing the above styled casa and the Court, being fully advised
in the premises, finds that bdﬁh Defendants have moved for summary
judgment in the case. The  ¢Durt has carefully reviewed the
arguments and authorities cited by the parties and finds that no
issues of material fact remain to be litigated. Plaintiff attempts
to create issues of fact by illustrating various inferences which
the jury might draw from the evidence presented. The Court cannot

find these inferences credible,

- however. Thus, the Court finds
that there has been no violatiﬂn'of the duty of the union to serve

the interests of all members "honestly and in good faith and

without invidious discrimination or arbitrary conduct." Denver
Stereotypers & Electrotypers ﬂuigg v. N.L.R.B., 623 F.2d 134 (lo0th
cir. 1980) (quoting Hines v. Amighor Motor Freight, Inc., 424 U.S.

554, 570, 96 S.Ct. 1048, 1059 (1976).
IT IS THEREFORE ORDERED #hat the Motion for Summary Judgment

of both Defendants should be &nd are hereby granted.



. ELLISON
STATES DISTRICT JUDGE



$STRICT COURT FOR THE
T OF OKLAHOMA

PHILLIP JAMES GUERRA,
Plaintiff,

vS. No. 87-C-286-E
BOARD OF COUNTY
COMMISSIONERS OF TULSA -
COUNTY, OKLAHOMA, a Polith
Subdivision; SCOTT ORBISON,
in his Official Capacity as Tulsa -
County Election Board Secretary;
and HARMON MOORE, JR,, T

Defendants.

)

)

)

)

)

- )
)

)

)
)

)

ssal filed by the attorneys for the plaintiff and

A ek
NOW on this cg_j_ d';

consideration the Joint Stipulation for

if.i/")'f ", 1989, there comes on for

4

defendant Harmon Moore, Jr., and for ggiod cause shown,

IT IS HEREBY ORDERED that this matter be dismissed without

prejudice as to defendant Harmon Jiagire, Jr., only, with each party to pay their own

attorney's fees and costs.

AL

o

United States District Judge
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IN THE UNITED STATES DISTRICT COURT L E D

SEP 29’ e
FOR THE HNORTHERN DISTRICT OF OKLAHOMA 1359

JI .
Efkﬂfiwsﬁveﬂ Clerk
CITICORP NEVADA CREDIT, ISIRICT COURT
INC., '
Plaintiff,
v. No. 89-C-150-B -

Z-MOORE ENTERPRISES

d/b/a BURGER KING,

a general partnership,
MOORE-ZINDEL d/b/a BURGER
KING #4800, a general
partnership, Z-MOORE, P.C.,
a general partnership,
BRUCE C. ZINDEL,

CHARLES W. MOCRE,

M. JOYCE MOORE, and

BANK OF OKLAHOMA, N.A,
and BANK OF OKLAHOMA,
CLAREMORE,

L L L i

Defendants.

Plaintiff, by couﬁ#él, and defendants, by counsel,
hereby agree to the entry of judgment in favor of plaintiff
on its first amended complaint.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that
the plaintiff, Citicorp Nevada Credit, Inc., is granted:

1. Judgment aga#nst Z~-Moore Enterprises d/b/a
Burger King, Z-Moore, P.C,}_ Charles W. Moore and Bruce
Zindel, jointly and severaiiy in the amount of $167,311.83,
plus 12% interest from March“iﬂ, 1989, until paid; and

2. Judgment declaring that the plaintiff 1is

entitled to the immediate possession of the collateral



c e

described in Count I of its first amended complaint, and
that plaintiff has a first, valid, and superior security
interest covering the aforesaid collateral; and

3. Judgment declaring that Bank of Oklahoma,
Claremore has a second, valid security interest in the
collateral described in Caﬁnt I of the first amended -
complaint; and |

4. Judgment against Moore-Zindel d/b/a Burger
King #4800, Charles W. Moore, M. Joyce Moore and Bruce
7Zindel, jointly and severally, in the amount of $197,239.60,
plus 13.51% interest from March 31, 1989, until paid; and

5. Judgment declaring that plaintiff is entitled
to immediate possession of the collateral described in Count
II of 1its first amended coﬁélaint and that plaintiff has a
first, wvalid, and superior: sécurity' interest covering the
aforesaid collateral; and

6. Judgment declaring that Bank of Oklahoma,
N.A. has a second, valid seéﬁrjty interest in the collateral

described in Count II of th&éfirst amended complaint.

Date: ‘942%?647% ( //?37;?

. “"UNITED STATES DISTRICT JUDGE '




AGREED TO:

MACK J. vaGAh I1I, OBA 6397
-0f the Firm-

CROWE & DUNLEVY

1800 Mid-America Tower
20 North Broadway
Oklahoma City, OK 73102
{405) 235-7700

ATTORNEY FOR PLAINTIFF

Okl

JAMES R{ \HICKS, OBA 11345

-0f thelFirm-

MORREL & WEST, INC.

1717 South Boulder

Suite 800

Tulsa, OK 74119

(918) 592-2424

ATTORNEY FOR DEFENDANTS Z-MOORE
ENTERPRISES d/b/a BURGER KING,
MOORE-ZINDEL d/b/a BURGER KING #4800,
7-MOORE, P.C., BRUCE ZINDEL, CHARLES
W. MOORE AND M. JOYCE MCORE

&Mj“m [

CHRISTOPHER N\ L. COYLEXROBA 1979

-0f the Firm-

ROBINSON, BOESE, ORBISON & LEWIS
P.O. Box 1046

Tulsa, OK 74101

(918) 583-1232

ATTORNEY FOR DEFENDANTS BANK

OF OKLAHCOMA, N.A. AND BANK OF
QKLAHOMA, CLAREMORE

168.89B.MIM




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

TRANSWESTERN MINING COMPANY,
a Nevada corporation,

S

Plaintiff,

vs. Case Number 88-C-1220-B
WAYMON W. BEAN and SHARCON A.
BEAN, husband and wife;
MELVIN D. MATTIX and MARY
EARLENE MATTIX, husband and
wife, d/b/a D&E OIL COMPANY;
DAVID GUNSBURG; FOREST OIL
CORPORATION; L. D. COOK;
GLENN B. SCHUBER; SEVENTY-ONE,
INC.; FOREST PRODUCING
CORPORATION; E.D. WOODARD;
SUPERIOR OIL & GAS COMPANY;
JUPITER OIL COMPANY; PRODUCERS
PIPELINE COMPANY; ALLUWE OIL
COMPANY; WILLIAMSPORT OIL &
GAS CCOMPANY; MILAM SUPPLY
COMPANY; A. W. STOREY;
NICHOLAS B. V. FRANCHOT;

and PREMIER PETROLEUM COMPANY,
and their unknown heirs,
successors, devisees,
trustees, administrators,
executors, and assigns,
immediate and remote,

FILED
SEP 26 1959

Jack C. Silver, Clerk
U.S. DiSTRICT COURT

Defendants.

JUDGMENT

Pursuant to the Order granting Plaintiff's Motion for
Summary Judgment against Defendants Waymon W. Bean and Sharon A.
Bean (“Béan") on Plaintiff's claims arising under the October 30,
1987 Promissory Note, Collateral Assignment of Interest in 0il

and Gas Leases, and Subordination and Service Agreement, the



court finding that Defendants Bean have breached all of such
agreements and are in default thereunder, and pursuant to the
order granting default judgment against the remaining Defendants,
the Court finds that judgmént should be entered in favor of
Plaintiff, and it is, therefore, )

ORDERED, ADJUDGED AND DECREED by the Court that the
Plaintiff shall be and is hereby granted Jjudgment against the
Defendants Waymon W. Bean and Sharon A. Bean, husband and wife,
jointly and severally, in the principal amount of $200,000.00,
and accrued interest through August 31, 1989, in thegamount of
$27,728.76, and interest accruing thereafter at the réte of ten
percent (10%) per annum, until paid in full, plus the costs of
this action. |

IT IS FURTHER ORDERED, ;;lf:iJUDGED, AND DECREED that Plaintiff
shall be and is hereby gran#ed judgment against all Defendants
that the Plaintiff's Octobe£.30, 1987 Collateral Assignment of
Interest in 0il and Gas Leases (hereinafter called "Mortgage") be
foreclosed on the followin§ 0oil and gas leases and related
personal property located in Nowata County, Oklahoma, and more
particularly described as follows, to-wit:

A. L. LAWRENCE LEASE:

The S/2 of the SW/4 of the SE/4 of Section
30, Township 25 North, Range 17 East, and the
NW/4 of the NW/4 of the NE/4 of Section 31,
Township 25 North, Range 17 East; and the
NW/4 of the SE/4 of the SW/4, and the E/2 of
the SE/4 of the SW/4, and the N/2 of the SW/4
of the SE/4 of Section 30, Township 25 North,

-



Range 17 East, and the E/2 of the SE/4 of the
NW/4, and the E/2 of the NE/4 of the SW/4,
and the SW/4 of the NE/4, and the N/2 of the
SE/4 of Section 30, Township 25 North, Range
17 East, and the SW/4 SE/4 of SW/4 of Section
30, Township 25 North, Range 17 East,
containing 250 acres, more or less,
including, without 1limitation, the o0il and
gas lease dated July 2, 1909, from Adeline L.
Lowrance, as lessor, to David Gunsburg, as
lessee, and filed in the office of the Nowata
County Clerk on July 2, 1909, in Book 38,
Page 142, and the ©il and gas lease dated
July 2, 1909, from Elmer P. Merritt, as
lessor, to David Gunsburg, as lessee, and
filed in the office of the Nowata County
Clerk on July 2, 19%0%, in Book 38, Page 143.

HOHMAN PURCHASE LEASE:

N/2 of the SwW/4, and the SW/4 of the NW/4,
and the SE/4 of SE/4 of the NW/4, of Section
29, Township 25 North, Range 17 East, and
the NW/4 of the SE/f4 of Section 29, Township
- 25 North, Range 17 East, and SE/4 of the NE/4
of Section 30, Township 25 North, Range 17
East, containing 210 acres, more or less,
including, without limitation, the oil and
gas lease dated September 1, 1935, from Wiser
0il company, as lessor, to Forest Producing
Corporation, as lessee, and filed in the
office of the Nowata County Clerk on February
26, 1936, in Book 261, Page 70, and the oil
and gas lease dated. September 1, 1935, from
Wiser ©il Company;: as lessor, to Forest
Producing Corporatiéon, as lessee, and filed
in the office of the Nowata County Clerk on
February 26, 1936, in Book 261, Page 69.

NADIE LEE MEHLIN LEASE:

S/2 of the NE/4 of: Section 29, Township 25
North, Range 17 East, containing 80 acres,
more or less, including, without limitation,
the oil and gas leasie dated October 15, 1904,
from Charles H. Mehlin as Guardian of Nadie
Lee Mehlin, as “lessor, to Jupiter 0il
Company, as lessee, and filed in the office

-



of the Nowata County Clerk on July 10, 1909,
in Book 48, Page 549.h

JAMES G. MEHLIN LEASE:

NE/4 of the SE/4 o

North, Range 17 Eas
more or less, inclwi
the ¢il and gas lea

Section 29, Township 25
, containing 40 acres,
ng, without limitation,
dated May 4, 1905, from
William J. Langl as lessor, to Jupiter
0il Company, as lessee, and filed in the
office of the Nowata County Clerk on July 10,

1909, in Book 48, Page 539.

GALER #3 LEASE:

The W/2 of the SEf4 of the NW/4 of Section
29, Township 25 . , Range 17 East,
containing 20 _ more or less,
including, without -limitation, the o0il and
gas lease dated July 19, 1909, from Ethel R.
Gourd, as lessor, te F. W. Galer, as lessee,
and flled in the office of the Nowata County
Clerk on July 19, 1909, in Book 38, Page 459.

HENRY STANFIELD #1 LEA

s/2 of the sSw/4, and the N/2 of the 5/2 of
the SE/4 of Section 29; and the SE/4 of the
SE/4 of Section 30, and the N/2 of the NE/4
of the NE/4, and the NE/4 of the NW/4 of the
NE/4 of Section 31;:and the NW/4 of the NW/4
of Section 133, and ‘the SW/4 of the NW/4 of
the SW/4, and the 8W/4 of the SW/4 of Section
28, all in Township 25 North, Range 17 East,
containing 280 ac¢cres, more or less,
including, without Ilimitation, the oil and
gas lease dated June 29, 1946, from W. G.
Phillips and Rande H. Phillips, and J. B.
Milam and Elizabeth P. Milam, as lessors, to
Forest 01l Corporation, as lessee, and filed
in the office of the Nowata County Clerk on
July 13, 1946, in Baek 305, Page 299.

JESSIE R. GOURD LEASE:

The NW/4 of the NW/4 of the SW/4, and the
SW/4 of the SE/4 i the SW/4 of Section 28,
Township 25 North, Range 17 East, containing

-l -



20 acres, more or less, including, without
limitation, the oil and gas lease dated
December 20, 1919, from F. W. Calvert and
Irma B. Calvert, as lessors, to Alluwe 0il
Company, as lessee, -and filed in the office
of the Nowata County Clerk on December 26,
1919, in Book 158, PAge 538.

JAMES E. MITAM LEASE:

The E/2 of the SE/4 of the SW/4, and the SW/4
of the SE/4, and the W/2 of the SE/4 of the
SE/4 of Section 28, Township 25 North, Range
17 East, containing 80 acres, more or less,
including, without Jlimitation, the o0il and
gas lease dated June 27, 1905, from James E.
Milam, as lessor, to Milam Supply Company, as
lessee, rand filed in the office of the Nowata
county Clerk on February 15, 1912, in Book
64, Page 178, and the oil and gas lease dated
October 2, 1913, from William G. Milam and
Sarah E. Milam, as lessors, to Williamsport
0il & Gas Company, as lessee, and filed in
the office of the Nowata County Clerk on
October 4, 1913, in Book 94, Page 339.

CLARK LEASE:

S/2 of the NE/4; and the N/2 of the NE/4, and
E/2 of the NW/4 all in Section 33, Township
25 North, Range .17 East, containing 240
acres, more or less, including, without
limitation, the oil and gas lease dated April
25, 1916, from Willfam A. Clark as Guardian
of Clarinda S. Clark, a minor, as lessor, to
Wiser 0il Company, as lessee, and filed in
the office of the Newata County Clerk on June
7, 1916, in Book 116, Page 274, the oil and
gas lease dated September 9, 1913, from Lucy
J. Clark, as lessor, to A. W. Storey, as
lessee, and filed in the office of the Nowata
County Clerk on Octeber 2, 1913, in Book 94,
Page 288, and the o0il and gas lease dated
April 9, 1915, from William A. Clark, as
Guardian of Mary L. Clark, a minor, as
lessor, to Wiser 0il Company, as lessee, and
filed in the officde of the Nowata County
Clerk on April 15, 1915, in Book 105, Page
194,

-5-



together with the rights incident thereto and the personal
property thereon, appurtenant thereto, or used or obtained in
connection therewith, includihg, without 1limitation, all pump
jacks, equipment, fixtures, tahks, tools, tubing, and all other
types of personal property. (Hereinafter all of the above--
described o0il and gas leases, rights, and personal property shall
be referred to as "Property".)

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Plaintiff's Mortgage be foreclosed and the Property described
above sold according to law, to satisfy the indebtedness
hereinabove set forth, that the proceeds of such sale, after
payment of the costs of the sale, should be distributed to the
Plaintiff as hereinafter provided.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the above-
described Mortgage of Plaintiff is a wvalid first mortgage
superior to the interests of all others on the Property.

iT IS FURTHER ORDERED, ADJUDGED AND DECREED by the Court
that a special execution and order of sale and foreclosure shall
issue, commanding the Sheriff of Nowata County to levy upon the
Property, and after having the same appraised as provided by law,
shall proceed to advertise and sell the same as provided by law,
and such Sheriff shall apply the proceeds arising from such sale

as follows:



1. In payment of the c¢osts of such sale and of this
action; |

2. In payment to Pi&intiff the principal sum of
$200,000.00, together with iﬁ%erest thereon through August 31,
1989, in the amount of $27,728.76, plus interest accruing,
thereafter at the rate of ten ﬁercent (10%) per annum from August
31, 1989, until paid in full, plus the costs of this action;

3. The residue, 1if any,;shall be held by the Clerk of the
Court to await further order of the Court.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED by the Court
that from and after the sale ﬁf the above-described Property and
after the confirmation of such sale by the Court, the Plaintiff

and Defendants, and each of them, shall be forever barred and

 foreclosed of and from any claim or lien upon or adverse to the

right and title of the puﬁchaser of such sale, excepting,
however, the rights of Transwestern under the Subordination and
Service Agreement, and the Plhintiff and Defendants herein, and
all persons claiming by, ﬁﬁrmugh or under them since the
commencement of this action-ﬁie hereby perpetually enjoined and
restrained from ever setting hp or asserting any 1lien upon the
right, title, equity or interest in and to the Property adverse

to the right or title of the p rchaser at such sale if, as to the

sale of the Property, the same be had and confirmed, excepting,

however, the rights of Transw@%tern under the Subordinaticn and

"



Service Agreement, and that ﬁpon application by the purchaser,
the Clerk of the Court éhall issue a writ of assistance to the.
Sheriff of Nowata County, who shall, thereupon and forthwith,
place such purchaser in fﬁll and complete possession and
enjoyment of the premises.

s
bated this ég& day of September, 1989.

HON. Tﬁbﬂis R. BRETT

-ﬂNITED STATES DISTRICT JUDGE
APPROVED AS TO FORM:

DOERNER, STUART, SAUNDERS,
DANIEL & ANDERSON

AW

Kevin C. Coutant (OBA #1953)
Richard H. Foster (OBA #30585)
1000 Atlas Life Building
Tulsa, Oklahoma 74103

(918) 582-1211

Attorneys for the Plaintiff
Transwestern Mining Company

BAKER & BAKER

D Sl

Cy aker
850’ outh Boulder Avenue
, Oklahoma 74119
) 587-1168

Attorneys for Defendants :
Waymon W. Bean and Sharon n. Bean



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

BANK OF OKLAHOMA, N.A.,
Grove Branch, formerly
Bank of Oklahoma, Grove,

Plaintiff,
vS. -Case Number 88-C-1335-E

THE ISLANDS MARINA, LTD.,
et al.,

Defendants.

JUDGMENT OF DEFENDANT BANK OF THE LAKES
AGAINST DEFENDANTS

CHARLES GARY JAMEQ{AHD PATRICIA K. JAMES

Defendants Charles Gary'J#ﬁes and Patricia K. James having
failed to answer or otherwise defend the cross-claims of
Defendant Bank of the Lakes in this action, and the default of
Charles Gary James and Patricia K. James having been entered, it
is hereby

ORDERED, ADJUDGED, AND DECREED that Defendant Bank of the
Lakes shall be and is herehf'granted judgment against Charles
Gary James and Patricia K. ﬁames, jointly and severally, as
follows:

1. For Jjudgment on Bank of the Lakes' Second Cause of
Action in the principal amount of $5,637.99, plus interest
accruing after July 23, 1988;-at the rate of 21.50% per annum
after July 23, 1988, until paiﬂ, plus the costs of this action,

including a reasonable attorney's fee of $500.00.



2. For Jjudgment on Bank of the Lakes' Fourth Cause of
Action in the principal amaﬁnt of $22,630;42, plus interest
accruing after May 24, 1989, ﬁt the rate of 20% per annum until
paid, plus the costs of thtﬁ action, including a reasonable
attorney's fee of $500.00.

3. For judgment on Bank of the Lakes' Fifth Cause of
Action in the principal amount of $28,608.00, plus accrued
interest of $2,187.69 through April 1, 1988, plus interest
accruing after April 1, 1988, at the rate of 20% per annum until
pa;d, plus the costs of thiﬁ action, including a reasonable
attorney's fee of $500.00.

4. For judgment on Bank of the Lakes' Sixth Cause of
Action in the principal amount of $2,155.16, plus interest
accruing after July 23, 1988, at the rate of 19% per annum until
paid, plus the costs of thié action, including a reasonable
attorney's fee of $500.00.

Dated this odj  day of September, 1989.

§] JAMES O. ELLISON

HON. JAMES O. ELLISON
UNITED STATES DISTRICT JUDGE




APPROVED:

DOERNER, STUART, SAUNDERS,
DANIEL & ANDERSON

By: 4 ;5/

Robert F. Blolchini (OBA #800)
Richard H. Foster (OBA #3055)
1000 Atlas Life Building
Tulsa, Oklahoma 74103

(918) 582-1211

Attorneys for the Defendant
Bank of the Lakes

DAVIS & THOMPSON

A

X LY /7774

y /D, Douthltt
g-Thompson-Underwood Building

Ps O. Drawer 487

ay, Oklahoma 74346

(918) 253-4298

By;

Attorneys for Defendants
charles Gary James and
Patricia K. James
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FOR THE NORTHERN DISTRICT OF OKLAHOMA SEP 315 1039 M
ARTIE JEAN WHITE, Jack C. Silver, Clerk

Plaintiff, Uf- DiSTRICT COURT

vVS. No. 89-C-232-B V/
PRINCIPAL FINANCIAL GROUP,

INC. and METAL DYNAMICS

)

)

)

)

)

)

;

CORPORATION, )
)
)

Defendants.

ORDER

This matter comes on forfﬁonsideration upon Defendant Metal
Dynamics Corporation's ("MDC") Motion to Dismiss under Fed.R.Civ.P.
12(b) (6) for failure to stat&fa claim upon which relief can be
granted.

Plaintiff initiated this action in state court on January 17,
1989. Defendant Principal Fih&haial Mutual Life Insurance Company'
removed this action to this cdnrt on March 28, 1989.

Plaintiff's petition contains the following claim against MDC:
npefendant, METAL DYNAMICS CORPORATION, was
negligent in failing to meet the requirements
THE PRINCIPAL FINANCIAL GROUP, in providing
coverage for employées.
vDefendants have refused to pay life insurance
proceeds and Defendant, THE PRINCIPAL FINANCIAL
GROUP has denied coverage."

In various briefs and raﬁ@onses it appears Plaintiff's claim,

if any, against MDC is a negl_ﬁant failure to notify the insurance

'Plaintiff's state court petition incorrectly named as a
defendant Principal Financial ‘Group, Inc.; Principal Mutual Life
Insurance Company {("Principal Mutual") has voluntarily appeared by
its answer filed April 19, 1989.



- " . W

~_( o C

p—

carrier, Principal Mutual, that Plajntiff's deceased husband had

returned to work (with MDC) thmreby, presumably, reinstating or

recovering Plaintiff's deceasedﬁbusband,with some type of insurance

coverage.’ None of the forng;_g has been pleaded by Plaintiff
against MDC (if, in fact, tﬁ## is the basis of the "claim").
Plaintiff's petition was filed:ﬁanuary 17, 1989. MDC's Motion to
Dismiss was filed May 2, 1989.' P1aintiff failed to timely respond
and the Court granted Plaintiff, on June 11, 1989, permission to
file a response which has beeﬁiconsidered by the Court.

The Court concludes the Plaintiff has, as the initial pleading
now stands, failed to state a claim upon which relief can be
granted.® The Court further coﬁcludes Plaintiff's petition as to
MDC should be and the same is ﬁISMISSED, without prejudice.

IT IS SO ORDERED this

ay of September, 1989.

\/%W@fz/%/%(

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE

*Plaintiff's response 1ndimates insurance coverage was denied
based on MDC's failure to notiﬂy Principal Mutual.

*Fed.R.Civ.P. 12(b) (6).



IN THE UNITED STATE$ DISTRICT COURT FOR THE __
NORTHERN DISTRICT OF OKLAHOMA I nag

SUNBELT SAVINGS, a Federal J
Savings and Loan Association, .. .- Rfols
Plaintiff,
Case No. 88-C-1332-C
vs.

TASTEMAKERS, JOHN G. ARNOLD,
JR., MARGOT RHODES ARNOLD,
JOHN R. WOOLMAN, DEBORAH
WOOLMAN, and WOOLMAN
PROPERTIES, INC.,

Defendants,
and
101lst and DELAWARE

DEVELOPMENT COMPANY, an
Oklahoma corporation,

Additional Defendant.

STIPULATION FOR DISMISSAL WITH PREJUDICE

Chisholm  Federal avings and Loan Association

("Chisholm"), substituted plain®iff herein, successor in interest

to Sunbelt Savings, and Fed al Savings and Loan Insurance

Corporation, as receiver for ,unbelt Savings, and defendants,
Tastemakers, an Oklahoma general partnership, John G. Arnold, Jr.,
Margot Rhodes Arnold, John R. oolman, Deborah Woolman, Woolman
Froperties, Inc., and 101ist ap Delaware Development Company, an-

Oklahoma corporation, hereby

tipulate, pursuant to Rule 41,
Federal Rules of Civil Froc '; that the above and foregoing
action, and all claims and ¢ ﬁterclaims made therein, may be

dismissed with prejudice to re ling, and each party hereto shall

bear its own costs and attorne fees.




Ny

E?y A. Bfyant OBA #1263

the Firm:

CK SCHWABE, WALDO, ELDER,
REEVES & BRYANT
rofessional Corporation
fteenth Floor

e Leadership Square

1 North Robinson

lahoma City, OK 73102
05) 235-5%00

TORNEYS FOR CHISHOLM FEDERAL
VINGS AND LOAN ASSOCIATION

oW

vhn B. Heatly

" the Firm:

lers, Snider, Blankenship,
ailey & Tippens

0 First National Center
lahoma City, OK 73102

$5) 232-0621

ORNEYS FOR FEDERAL SAVINGS AND
AN INSURANCE CORPORATION
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4Tliam R. Grimm

he Firm:

ow, Caddis, Griffith & Grimm
te 300

 '§. Main Street

ljsa, OK  74119-1224

B8) 584-1600

FORNEYS FOR TASTEMAKERS, an
ghoma general partnership,

| G. ARNOLD, JR., MARGOT RHODES
yI.D, JOHN R. WOOLMAN, DEBORAH
OLMAN, WOOLMAN PROPERTIES, INC.,
| 101st AND DELAWARE DEVELOPMENT
PANY, an OKklahoma corporation

__, 1989,

'ED STATES DISTRICT JyﬁcE
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IN THE UNITED
FOR THE NORTHERN
RIMER PLUMBING,
Plaintiff,
vs.
MARATHON PETROLEUM Co.,

Defendant.

S0 !\,,

The Court has been adviﬁﬁd py counsel that this action has
been settled, or is in the prﬁﬁhas of being settled. Therefore it
is not necessary that the action remain upon the calendar of the
Court.

IT IS THEREFORE ORDEREJ that the Clerk administratively

terminate this action in his ‘records, without prejudice to the
rights of the parties to raﬂﬁan the proceedings for good cause
shown for the entry of any stiﬁﬁlation, order, judgment, or for any

other purpose required to obtain a final determination of the

litigation. The Court retainﬂ complete jurisdiction to vacate this
order and to reopen the acti&ﬁ'upon cause shown within thirty (30)
days that settlement has not7ﬁ#en completed and further litigation
is necessary. b

7t
ORDERED this A3~ aa

'W?JAMES ELLISON
" UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

CREEK COUNTY LUMBER COMPANY, )
)
Plaintiff, )

)
vSs. ) No. 89-C-204-E
)

SOONER SUPPLIES, INC., ).
)

pefendant, )

)

vs. )
)

NATHANIEL KIRKWOOD, )
)
)

Third-Party Defendant.

ADMINISTRATIVE CLOSING ORDER

The Court has been advised by counsel that this action has
been settled, or is in the prodaﬂs of being settled. Therefore it
is not necessary that the actiéh remain upon the calendar of the
Court.

IT IS THEREFORE ORDERED fthat the Clerk administratively
terminate this action in his ?ﬁeords, without prejudice to the
rights of the parties to reoﬁ£h the proceedings for good cause
shown for the entry of any stipﬁiﬁtion, order, judgment, or for any
other purpose required to obtain a final determination of the
litigation. The Court retains eﬁmplete jurisdiction to vacate this
order and to reopen the action #ﬁbn cause shown within thirty (30)
days that settlement has not ba@ﬁ:completed and further litigation

is necessary.



. ™

. ~rf
ORDERED this _o23 — day of September, 1989.

. S

'JAMES @/ ELLISON
UNITED STATES DISTRICT JUDGE
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Punes @, Ellison
Tudige

@Imiei’r ﬁtatzﬁ RQistrict Conrt

Nortyern @mtnct of Oklafjons
253 West Fourtl,

Rovm 4-504

w Sfates Courthonse
w__u[m, ®hluhoma 74103

'gﬁﬁtember 26,

TO:

RE: CASE NO...:

SCOTT, xxiiv.

This is to adv&sn you that Judge James O.

.EZBQ-C-562~E
RON CHAMPION, ET AL.

1989

COUNSEL/P%RTIES OF RECORD

/¥

EDWARD S.

Ellison

entered the followimy Minute Order this date in the above

case:

Plaintiff's Motion to Dismiss Amended Petition is

granted.

Counsel Notified

Clerk to No¥ify

Very truly yours,

. ELLISON

UNITED STATES DISTRICT JUDGE

{g19) G8l.7odl
(FTH) 736-7981



TES DISTRICT COURT FILED
STRICT OF OKLAHOMA
SEP 25 1089 off

Jack C. Silver, lerk
U.S. DISTRICT COURT

No. 89—0—245-3/

IN THE UNITED
FOR THE NORTHERN

GERALDINE PARKER,
Plaintiff, .
Va

JACK TAR VILLAGE RESORTS,

e S Vg Nt Wl Vsl Vsl st Vst

This matter comes on £ consideration upon the Special

Appearance and Motion to Dis

8 (for lack of jurisdiction over
Defendant) filed by Jack Tar ¥Willage Resorts.' Defendant seeks,

in the alternative, summary HFudgment if the Court determines

jurisdiction exists over the Defendant.

Plaintiff visited, on Augtist 3, 1988, the Jack Tar Village

Grand Bahama Hotel located ~on Grand Bahama Island in the

Commonwealth of the Bahamas. ile at the hotel Plaintiff rented
a bicycle from the hotel whicb3_laintiff alleges was defective and
dangerous. As a result of t defective and dangerous condition
of the bicycle, Plaintiff haﬁﬁan accident injuring her ankle and
leg, and seeks damages.

By deposition and affidg'"ts before the Court it is without

dispute the hotel visited by Plaintiff in August 1988 was then

owned by Grand Bahama Hotel ° pany, a Delaware corporation, with

its principal place of busiﬁj in pallas, Texas. The Defendant,

endant is Jack Tar Village Resorts,
ed to denominate Defendant's legal
ness entity."

'PThe correct name of the-
Inc. Plaintiff's petition £
status other than being "a bue



Jack Tar Village Resorts, Inc., is an affiliated company to Grand
Bahama Hotel Co., Inc., both b&iﬁg owned by Consolidated Investment
Services, Inc., a Nevada corporation, with its principal place of
business in South Dakota. Coﬁ#ﬁlidated, in turn, is owned by a
holding company, Sammons Enterpfises, Inc., a Delaware corporation,
with its principal place of business in Dallas, Texas.

It is undisputed that Defendant does advertising for Grand
Bahama Hotel Co., Inc., but in mo way has any ownership of, control
over, financial interest in, or management responsibility regarding
the hotel Plaintiff visited in August 1988. While the Court
concludes the Defendant has sufficient contacts with the State of
Oklahoma and particularly the Northern District of Oklahoma,
through its advertising efforts and otherwise, to confer personal
jurisdiction,® it does not folxbw that Plaintiff has sufficiently
pled a cause of action againﬁf this Defendant. In short, the
Plaintiff has sued, as it turrg out, the wrong defendant.

Summary judgment pursuaﬁtyto Fed.R.Civ.P. 56 is appropriate
where "there is no genuine is#ﬁa as to any material fact and that
the moving party is entitled*tb judgment as a matter of law."
Celotex Corp. V. Catrett, 477 ©.S. 317, 106 S.Ct. 2548, 91 L.Ed.2d

265, 274 (1986); Anderson Vv, herty Lobby, Inc., 477 U.S. 242, 106

s.ct. 2505, 91 L.Ed.2d 202 (1986); Windon Third 0il and Gas v.

Federal Deposit Insurance Cogporation, 805 F.2d 342 (10th Cir.

. z@wicz, 105 S.Ct. 2174 (1985); World-
Wide Volkswagen Corp. V. quﬁﬂnn 100 S.Ct. 559 (1980).




_C | _ ¢

1086). In Celotex, 477 U.S. at 317 (1986), it is stated:

"The plain language of Rule 56 (c) mandates the
entry of summary judgment, after adequate time
for discovery and uposi motion, against a party
who fails to make #& showing sufficient to
establish the existence of an element essential
to that party's case, &nd on which that party
will bear the burden of proof at trial."

To survive a motion for summary @ﬁdgment, nonmovant "must establish
that there is a genuine issué'of material facts..."™ Nonmovant

"must do more than simply sh@ﬁ*that there is some metaphysical

doubt as to the material facts;?' Matsushita v. Zenith, 475 U.S.
574, 585 (1986). g

It is horn-book law that"ﬁ?plaintiff cannot recover, for an
injury allegedly sustained ﬁﬁy a dangerous and defective
instrumentality, from a defendaﬁt_who does not own, control, manage
or otherwise have responsibility regarding such instrumentality.

The Court concludes summa#y judgment should be and the same
is hereby GRANTED in favor of=ﬁm£?ﬁgﬁpt.

IT IS SO ORDERED this ;2;ﬁ7"35§ of September, 1989.

;‘/.
Cji;%ziz4¢74(&Z/4fzé%§§§4,f’

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE




\

d | »

IN THE UNITED STATES DISTRICT COURT  * ' "y
FOR THE NORTHERN DISTRICT OF OKLAHOMA

- e
BRUNSWICK CORPORATION, jf ok
Plaintiff, ;;  e b
vs. 3; No. 83-C-253-E V/
SPINIT REEL CO., et al., %;
Defendants. %T
ADMINISTRATIVE CLOSING ORDER

The Defendant Spinit Reel  Co. having filed its petition in
bankruptcy and these proceedingé'being stayed thereby, it is hereby
ordered that the Clerk administratively terminate this action in
his records, without prejudicé to the rights of the parties to
reopen the proceedings for goo&.cause shown for the entry of any
stipulation or order, or for aﬁf 6ther purpose redquired to cbtain
a final determination of the litigation.

If, within thirty (30) days of a final adjudication of the
bankruptcy proceedings the partias have not reopened for the
purpose of obtaining a fina1 Q@termination herein, this action
shall be deemed dismissed with prejudice.

7/f .
ORDERED this &3 ‘— day of September, 1989.

oot

""ﬁMEs o LLISON
' ATES DISTRICT JUDGE




UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA
EIL XD

UNITED STATES OF AMERICA, ) )
o ) SEP 25 )
Plaintiff, ) .
ve ; Joci O Sihvar, Tlark
. ) U.S. Di3TRICT COURT
ISAAC WALKER, )
a/k/a Issac Walker, )
a/k/a lssac B. Walker, )
)
pDefendant, ) CIVIL ACTION NO. B8-C-1557-B

DEFAULT JUDGMENT

. A5
This matter comes on for consideration this ¢ day

of <Kégff- , 1989, the Plaintiff appearing by Tony M.
Graham, United States Attorney for the Northern District of
Oklahoma, through Catherine J, Depew, Assistant United States
Attorney, and the Defendant, Isaac Walker, a/k/a Issac Walker,
a/k/a Issac B. Walker, appearing not.

The Court being fully advised and having examined the
court file finds that Defendant, Isaac Walker, a/k/a Issac
Walker, a/k/a Issac B. Walker; was served with Summons and
Complaint on August 9, 1989; $y service upon his mother, an
adult who resides with him at the same residence. The time
within which the Defendant could have answered or otherwise
moved as to the Complaint has expired and has not been extended.
The Defendant has not answered or otherwise moved, and default
has been entered by the Clerk of this Court. Plaintiff is
entitled to Judgment as a matter of law.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the

Plaintiff have and recover judgment against the Defendant,



Isaac Walker, a/k/a Issac Walker, a/k/a Issac B. Walker, for the
principal amount of $1,421.00;lplus accrued interest of $780.28
as of September 9, 1988, plus interest thereafter at the rate of
3 percent per annum until judgment, plus interest thereafter at
the current legal rate of _Xhﬂi percent per annum until paid,

plus costs of this action.

s/ THOMAS R. BRETT
" ONITED STATES DISTRICT JUDGE

cen



UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,

Plaintiff,

)
}
)

vVS. ) e ‘—I ‘:’\"‘:)"_—i;.”
ROBERT B. SUTTON, )
)
)

Defendant. CIVIL ACTION NO. 89-C-454-C

ORDER

Good cause having been shown, it is hereby ORDERED,
ADJUDGED AND DECREED that the above-referenced action is hereby

dismissed without prejudice.

Dated this /<)  day of September, 1989.
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UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

FILED
SEP 25 1937 ;@K
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U.S. DISTRICT cof}g} :
CIVIL ACTION NO. 89-C-395-B y////

DEFAULT. JUDGMENT

UNITED STATES OF AMERICA,

Plaintiff,

)
)
)
)
vs. )
)
DWIGHT A. INGRAM, }

}

)

Defendant.

This matter comes on for consideration this Zl»ngAay

of .£:$0 K', , 1989, the Plaintiff appearing by Tony M.
Graham, United States Attorney for the Northern District of
Oklahoma, through Catherine J. Depew, Assistant United States
Attorney, and . the Defendant, ﬁﬂight A. Ingram, appearing not.

The Court being fullf’aﬂvised and having examined the
court file finds that Defendant, Dwight A. Ingram, was served
with Summons and Complaint on August 22, 1989, by service upon
Nancy Kelly at his residence;ﬁpursuant to his request. The time
within which the Defendant co&id have answered or otherwise
moved as to the Complaint has expired and has not been extended.
The Defendant has not answered or otherwise moved, and default
has been entered by the Clerk.bf this Court. Plaintiff is
entitled to Judgment as a matﬁ%r of law.

IT IS THEREFORE ORDEﬁkb, ADJUDGED, AND DECREED that the

Plaintiff have and recover judgment against the Defendant,




e

,-) ': ‘-j

Dwight A. Ingram, for the prinﬁipal amount of $2,000.00, plus

costs of this action.

 ;;¢7' z < A K 1?f§3%§(ﬂ

ED STATES DISTRICT JUDGE

cen
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IN THE UNITED STATES DISTRICT COURT FOR "EHEI L
NORTHERN DISTRICT OF OKLAHOMA =

D

: NSl S 6 :
UNITED STATES OF AMERICA, - 1289 OU}

Jack ¢ Silver, €|
, Clerk
U.S. DISTR) ICT Courm
CIVIL NUMBER 89-C-495 E

Plaintiff,

Nt gt Vst St Sat? St

KELLI D. DAVIS,
CSs 515 44 1279

'}
Defendant, ) -

NQOTICE OF DISMISSAL

COMES NOW the Plaintiff, United States of America, by and
through its attorney, Herbert N. Standeven, District Counsel,
Department of vVeterans Affairs, Muskogee, Oklahoma, and voluntarily
dismisses said action without prejudice under the provisions of Rule
41{a)(l1), Federal Rules of Civil Procedure.

Respectfully Submitted,

UNITED STATES OF AMERICA

Herbert N. Standeven

District Counsel

Department of Veterans Affalrs
125 South Main Street
Muskogee, QK 74401
8) 2

2
e LISA A. SETTLE, Attornéy

CERTIFICATE OF MAILING
This is to certify that on the day of
1989, a true and correct copy 6f the foregoing was mailed, postage
prepald thereon, to: KELLI D. DAVIS, at P.O. Box 139§,

Mannford, OK 74044. //
- (-

S ?
L4 —
LISA A. SETTLE, Attorney
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EILED
IN THE UNITED STATES DISTRICT COURT 5EP 251005 A
FOR THE NORTHERN DISTRICT OF OKLAHOMA v
Jodt € Silyer
US. Dt

""""

STRIKER PETROLEUM
CORPORATION,

Plaintiff,

v. Case No. 89-C-565 E ./ -

SPECTRUM NATURAL GAS CO.,
Defendant.

LS el

DISMISSAL WITHOUT PREJUDICE

The Plaintiff, Striker Petroleum Corporation, hereby
dismisses the above captioned case without prejudice to refiling

same.

BY Oaanel( . Fend
Darrell G. Ford
Ten East Third Street
Suite 700, Holarud Building
Tulsa, Oklahoma 74103
(918) 584-1471

OF COUNSEL

HOLLIMAN, LANGHOLZ, RUNNELS
& DORWART

A Professional Corporation

Ten East Third Street

Suite 700, Holarud Building

Tulsa, Oklahoma 74103

(918) 584-1471



UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OKLAHOMA

FILED

NATIONAL PRODUCT GROUP, INC.

)
) 87~C-246-E o
Plaintiff, } sep 22 1989
)
V. ) Jack C. Silver, Clerk
) U.S. DISTRICT COURT
RED LINE SYNTHETIC OIL CORP. )
).
Defendant. )
)
JUDGMENT

Plaintiff NATIONAL EﬁoDUCT GROUP, INC. ("National"),
having filed its original complaint on April 7, 1987 and First
Amended Complaint on August 21, 1987; defendant RED LINE
SYNTHETIC OIL CORP. ("Red Line"), having filed its answer and
counterclaim on July 5, 1988; plaintiff and defendant having
agreed upon a basis for settldﬁent of this action and having
stipulated to the entry of judgment; and it appearing that no
notice of hearing upon entry ¢f such judgment need be given;

NOW, THEREFORE, upon the stipulation by plaintiff and
defendant and upon consideratian of all the papers on file
herein, it is ordered and adjudged that:

1. This is an actiaﬁ for trademark infringement,
unfair competition and declaratory relief, arising under the
trademark laws of the United'gtates (the Lanham Act), state

statutes and common law.



2. This Court has briqinal jurisdiction over
plaintiff's federal claims puriuant to 15 U.S.C. § 1125(a) and 28
U.S.C. §§ 1338(a), 1331(a), 1332(a) and 15 U.S.C. § 1114.

3. This Court has gﬁrsonal jurisdiction over defendant
for the purpose of this actioﬁfonly and for the purpose of
enforcing this judgment. R

4. The parties have agreed to settle their dispute by:
(a) plaintiff acknowledging tﬁit Red Line is the exclusive owner
of all rights in and to the RED LINE and RED LINE SYNTHETIC OIL
CORP. marks ("Red Line Marks").for motor oils, transmission
fluids, fuel additives and all other lubricants and automotive

care products; (b) plaintiff and defendant entering into a

stipulated dismissal in Eggﬂpﬁﬂg Synthetic 0il Corp. v. National
Product Group, Inc., cancellation Proceeding No. 15,580 pending
in the United States Patent and Trademark Office before the
Trademark Trial and Appeal Bg@rd following the assignment to Red
Line all right, title, and inﬁﬂrest of National to the United
states Trademark Registration WNo. 1,331,577 of the "REDLINE plus
DESIGN" mark for "motor oils}*:(c) plaintiff ceasing all use of
the "REDLINE" and "REDLINE plﬁh DESIGN" marks ("National Marks")
and any mark confusingly simixhr to the Red Line Marks, including
any mark containing the wor&quRED LINE" or "REDLINE" for motor
oils, transmission fluids, f&ﬁl'additives and all other

lubricants and automotive caréd products; (d) Red Line consenting

to the use by National of the Mational Marks for retail gasoline

service station services anﬁf%utail gasoline only in conjunction



with convenience stores in certain states, and National agreeing
to grant to Red Line a license in those states to use the Red
Line Marks for racing gasoline, diesel and alcohol fuels; and (e)
National consenting to the use by Red Line of the Red Line Marks
for racing gasoline, diesel and alcohol fuels.

5. All claims preiﬁnted by plaintiff's complaint and
amended complaint and defendaﬁt's counterclaim shall be dismissed
with prejudice as settled pursuant to Rule 41(a) of the Federal
Rules of Civil Procedure.

6. The plaintiff and defendant have waived notice of
entry of this judgment and the right to appeal therefrom or to

contest its validity.

5/ JAMES O. ELLISOM,

Dated:

UNITED STATES DISTRICT JUDGE



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN BDISTRICT OF OKLAHOMA SEP 70

PACCAR FINANCIAL CORP., a
wWashington corporation,

Plaintiff,
vs.

MID-AMERICA RECOVERY, INC.,
an Oklahoma corporation, and
GLEN L. LAWRENCE, an
individual,

)
)
)
)
)
)
)
)
)
)
)
)
)

Defendants.

Case No.

FILED

Lo Selver, Clerk

[J 3, L \‘meC]' COURT

89-C-306-B

AGREED ORDER GRANTING PARTIAL SUMMARY JUDGMENT IN REPLEVIN

CAME ON before the Court the date below written the

Plaintiff's Motion for Partial Summary Judgment in Replevin

(the "Motion") filed July 28, 1989.

The Court, having reviewed

the briefs and evidence submitted by the parties and being

fully advised in the premises, finds that the Motion should be

granted so that the Plaintiff may conduct a public sale of the

two subject truck tractors (thﬁ "Equipment") and determine

for debt.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that

Plaintiff's Motion for Partial Summary Judgment in Replevin is

granted; that the Plaintiff has a superior right to possession

as to the Eguipment; and that?the Plaintiff is authorized to

foreclose thereon in accordance with the subject Equipment



.
p—

Lease Agreements and, if applidéble, Okla. Stat. tit. 12A,
§ 9-504 (1981).

The case shall proceed for determination of all other

facts and issues raised by the pleadings in this action.

Dated this 'O/Lé:ﬂ daar of /&(,’ﬂ/—(- , 1989.

5/ THOMAS R. BRETT
‘Hon. Thomas R. Brett
Y.8. District Judge

Approved by:

(;;:\EJJMJcZ\ Lowan—""
Andrew R. Turner, OBA #9125
of
CONNER & WINTERS
2400 First National Tower
Tulsa, Oklahoma 74103
(918) 586-5711

Attorneys for Plaintiff
PACCAR FINANCIAL

L s
heodore P. Gilpsonj, OBA #3153
210 Park Centre Building
Tulsa, Oklahoma 74103
(918) 585-1181

Attorney for Defendants



IN THE UNITED STATES DISTRICT COURT FI1L
FOR THE NORTHERN DISTRICT OF OKLAHOMA  crp 99 1989

Jack C. Silver, Clerk

JACKIE W. BARNES, U.S. DISTRICT COURT

Plaintiff,
vs. Case No. 89-C-236 E

THE UNIVERSITY OF TULSA,

Defendant.
ORDER_OF PARTIAL'ﬂ£§EISSAL AND REMAND

NOW on this 13th day of September, 1989, there comes on
for hearing before me, the undéfmigned Judge of the United States
District Court, the Plaintiff's Motion to Dismiss in the above-
styled and numbered matter. The Plaintiff appears in person and
by and through her attorneys af record, Vandivort & Associates,
Inc., by Richard E. Elsea, a&pd the Defendant appears by and
through its attorneys of recorﬂ} Boesche, McDermott & Eskridge by

R. David Whitaker. The Court, having reviewed the file and

pleadings in this matter, hav g heard the arguments of counsel

and being fully advised in the premises, finds as follows:

1. Plaintiff's causeﬁﬁf action for wrongful discharge
and bad faith, based on the.hileged violation of the alleged
public policy against disnhﬁrge to prevent eligibility to
participate in, or vesting ofrﬁights to, retirement, health, and
other benefit plans, includiﬁ&-any claim for punitive damages
arising thereunder, shall be &ﬁhmissad with prejudice.

2. The dismissal with ﬁ?ejudice set forth in paragraph 1,

above, is limited to the cause of action described therein, and



shall not be construed to & end to any other claim which

Plaintiff has made, or may at-some future date make, against
Defendant.
7. Plaintiff's remaining cause of action set forth in her

Petition on file in this mat based on breach of contract,

proceedings under Tulsa Countydﬁistrict Court case number

CcJ 89-00364.

4. Defendant is not en 1ed to an award of attorney fees

or costs as a condition of gﬁ:ﬁting this partial dismissal and
remand: however, this order & 1 not limit the authority of the
District Court of Tulsa County, State of Oklahoma, to award
attorney's fees to either p y for work performed prior to
remand, should the District C_?-t deem it appropriate at a later

date.

IT IS THEREFORE THE ORDER of this Court that Plaintiff's

cause of action for wrongful ischarge and bad faith, based on
the violation of the alleged*ﬁublic policy against discharge to

prevent eligibility to participate in, or vesting of rights to,

retirement, health, and other enefit plans, including any claim

for punitive damages arising sveunder, is hereby dismissed with

prejudice; and that Plaintiff’s remaining cause of action is

remanded to the Tulsa C¢ £y District Court for further

proceedings under Tulsa County District Court case number

@MM@L
James £. Ellison

Unitefl States District Court
Judge

CJ 89-00364.




APPROVED AS TO FORM:
VANDIVORT & ASSOCIATES, INC.

Attorneys for intiff,
Jackie W. B
>

A

By:

Richard E. Elsea

OBA #10285
Mid-Continent Building
Suite 425

401 S. Boston Avenue
Tulsa, OK 74103-4017
(918) 584-7700

BOESCHE, McDERMOTT & ESKRIDGE
Attorneys for Defendant,
The University of Tulsa

ST o

/’ﬁav1d Whitaker
OBA #10520
800 Oneck Plaza
100 W. 5th Street
Tulsa, OK 74103
(918) 583-1777



T Tres UNITED STATES DISTRICT CUoRT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

RICHARD H. HUGHES, Trustee for
the Hinderliter Pension Plan
and Trust; RICHARD H. HUGHES,
an individual, '

Plaintiff,

vs.

CONSOLIDATED COMMUNICATIONS
NETWORK, INC., a Utah
corporation; RONALD L. SHAFFER,
an individual; JOHN E. SHAFFER,
an individual; TIMOTHY H. '
SHAFFER, an individual:;
FREDERICK I. SHAFFER, II1I, an
individual; FREDERICK I.
SHAFFER, JR., an individual;
KENNETH L. MICK, an
individual; GARY L. DINGES, an
individual,

Defendants.

Uvgvvvwvuv\duvvvuvvuuv\.‘v

e

(NI

e '::;\u-'
QRGS G - CLERR

0% it BOURT

Case No. 89—(:—048-/}.‘ @/

DISMISSAL WITH PREJUDICE

COMES NOW the Plaintiff, Richard H. Hughes, by and through

his attorney of record, P. Gae Widdows, and dismisses the above

cause in its entirety with"ﬁrejudice.of only Defendant, Kenneth

L. Mick.

DATED this _292./J day &

any:

SEP3TL

: Sigﬁ;,,_‘&ﬂ , 1989,
: Réspectfully submitted,

HOWARD AND WIDDOWS, P.C.

Do & fytboee s

P. Gae Widdows

O.B.A.#9585

2021 South lLewis, Suite 570
Tulsa, Oklahoma 74104

(918) 744-7440




: Gy Ty 1
IN THE UNITED SPATES DISTRICT COURT e s 1969
FOR THE NORTHERN DISTRICT OF OKLAHOMA

T e SN
.Iri"'l(. L. . ST, U
L s i1

ALAN 1,.. ROODHOUSE,
Plaintiff,
v. No. B8 C 1460E

MID-STATES AIRCRAFT ENGINES,
INC.

e i

Defendant.

ORDER OF DISMI@EAL, WITH PREJUDICE

This matter comes on qu.consideration after a settlement
conference held by the Honorable John Leo Wagner, U.S.
Magistrate. The Court finds that as a result of the conference,
the parties have entered intp a settlement of the matter. The
settlement was reached with the express understanding that
neither party admitted th&llathers allegations and that the
settlement should not be deemed to be an admission. For good
cause shown, it is hereby,

ORDERED, that the case and it is hereby dismissed with

prejudice, with each party hﬁﬁ;ing their respective costs.

S/ JAMES O. ELLISON

District Judge

Dated this 2 (-_2 Hc%ay of Septaﬁﬁiﬂ#, 1989,



Approved and Agreed:

PRAY, WALKER, JACKMAN,

WILLIAMSON & MARLAR :
Kevin M. Abel, OBA #104 PER
900 Oneck Plaza s
Tulsa, Oklahoma 74103
(918) 584-4136

REID, AXELROD & RUANE
770 Tamalpais Drive

rtin T. Ruane, Jr.

Daniel F. Allis, OBA# 00242
ALLIS & CREVELING E
2nd Floor, Professional Center
1408 S. Denver a
Tulsa, OK 74119

(918) 582-5444

LAW FIRM OF EDWARD A. McCONWELL
Edward A. McConwell N
6701 W. 64th Street, Suite 210:
Overland Park, KS 66202 "

(913} 262-0605
By ﬁ/ﬂ—#f

Edward A. McConwell
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IN THE UNITED STATES DISTRICT COURT FOR THE I Id ]E .I)
“ i NORTHERN DIETRICT OF OKLAHOMA R,
Ct = Lep 281988 OF -
. Jack C. Silver, Clerk
.Steven Martin Banks U.S. DISTRICT COU’I—ET
Plaintiff(s),
vs. No. 88-C-1545-E J/

Bob Hughes

; -Deféndant(sj.

Yt et et et N Y St gl Sopl St S

RDER

Rule 35(a) of the Rules "#he United States District Court for

the Northern District of Oklahoﬁ@ provides as follows:

(a) In any case in which no action has
been taken by the rties for six (6) monthg,

) it shall be the ty of the Clerk to mail
(: notice thereof to
parties, ost office addresses are

known. If such notice has been given and no
action has been ken in the case within
thirty (30) days of the date of the notice,
an order of dismissal may in the Court's
discretion be ent

In the action herein, ndhiﬁe pursuant to Rule 36{a) was mailed to

counsel of record or to the pafties, at their last address of record

with the Court, on August 11

, 19 89 . No action has been

taken in the case within thirtf;(BOl days of the date of the notice.
Therefore, it is the Order of the Court that this action is in all
respects dismissed.

Dated this 2)-¢ day of ,

9

‘September , 19 89 .

STATES DISTRICT JUDGE



IN THE UNITED STATES DISTRICT COURT FOR THE .
NORTHERN DISTRICT OF OKLAHOMA

con 0t oL CLERR
S LISTRICT COURT

SHIRLEY R. CARR,
Plaintiff,

vs. No. 88-C-1542-C
STATE OF OKLAHOMA, EX REL.
DEPARTMENT OF HUMAN SERVICES,
and WESLEY E. JOHNSON,
Individually and as a
professional corporation,

& e & r L r ) P S SN S SN

Defendants.

ORDER

Now before the Court for its consideration is the appeal by
the plaintiff, Shirley R. Carr, of the Magistrate's recommendations
of June 12, 1989. |

Plaintiff's complaint sets forth a civil rights cause of

action brought pursuant to 42 U.S.C. §1981 and 42 U.S.C. §2000e-5

for alleged racial discrimination and infliction of emotional
distress by plaintiff's employer, the Oklahoma Department of Human
Services (DHS). Plaintiff also alleges that defendant Wesley
Johnson has violated an employmient contract entered into with her.
Movant contends 42 U.S.C. §1§&1 action is barred by the Eleventh
Amendment and 12 0.S. §95(3);_and that action alleged under 42
U.5.C. §2000e-5 is untimely-iilad and is barred by 42 U.S.C.
§2000e-5(f). The Magistrate, in his recommendation to this Court,

found that the circumstances of this case and applicable law would



warrant the dismissal of plaiﬁfiff's pendent state claim and the
granting of the motion of defendant DHS to dismiss. The Magistrate
determined, considering all ofAﬁhe facts and circumstances, that
the immunity provided by the-:-_'.:_f';'E-leventh Amendment had not bheen
expressly waived, and therefoﬁﬁibarred the plaintiff's cause of
action for intentional inflidﬁi@h of emotional distress by DHS.
The Magistrate determined §19$£:c1aims to be analogous to §1983
claims as actions for injury ta:personal rights, and therefore the

two-year limitation in 12 0.85{595(3) is applicable. Since no

specific promotion denial w&% alleged within this two-year
limitation period, the Maqistraﬁa found that plaintiff's first and
second cause of actions under:fﬁgsl are barred by 12 0.S. §95(e).
The Magistrate also determined Eﬁat plaintiff's claim of employment
discrimination presented no @giitable circumstances which would
toll the limitations period, thﬁxeby justifying the untimely filing
of plaintiff's action under'i@itle VII, 42 U.S.C. 2000e, and
therefore barred the plaintiff@s cause of action under 42 U.S.C.
2000e-5(£) . -

The Court has independentﬁy reviewed the pleadings and briefs
of the parties and the case file and finds that the recommendation
of the Magistrate is reasonaﬁfilunder the circumstances of this

able law. However, in addition to

case and consistent with appli

the recommendation of the Magistrate, this Court finds Goodman V.

Lukins Steel Co., 482 U.S. 656[ 1987), to be controlling in finding

§1981 claims to be injuries u personal rights for statute of

limitations purposes.



Therefore, premises considered, it is the Order of the Court
that the motion of the defendant, DHS, to dismiss is hereby
GRANTED. The Court affirms th¢ findings and recommendation of the
Magistrate entered into on June 12, 1989, in addition to the

finding of this Court.

IT IS SO ORDERED this __ o] day of September, 1989.

H. DALE COOK
Chief Judge, U. 8. District Court



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

TRANSPOWER CONSTRUCTORS, a
Division of Harrison International
a South Carolina corporation,

FILED
27 1989

Jack €. Silver, Clerk

bg mrereeT T

Plaintiff,
Vs,

GRAND RIVER DAM AUTHORITY, an
Oklahoma publie corporation, and
THE BENHAM GROUP, INC.,

a Delaware corporation,

Nt gt Sl ouml Nt VNt Nt “nst’ il gl “ugel “wagt’

Defendants. Case No. 86-C-14-E
JUDGMENT IN FAVOR OF PLAINTIFF TRANSPOWER CONSTRUCTORS
AND AGAINST DEFENDANT GRAND RIVER DAM AUTHORITY
FOR ATTORNEYS FEES

On the 14th day of September, 1988, there came on for consideration the Plaintiff
Transpower Constructors' Application to_"‘l‘ﬁx Attorney's Fees as Costs as against the
Defendant Grand River Dam Authority. - Plaintiff Transpower Constructors appeared by
its counsel, Sidney G. Dunagan, Esqulre"ﬁud Edward H. Tricker, Esquire; the Defendant
Grand River Dam Authority appeared by its counsel, Rodney A. Edwards, Esquire and
Robert S. Erickson, Esquire.

Following opening remarks by this(‘.:eurt and counsel for each of the parties, the
Court heard sworn testimony from tl'ug‘". lead trial counsel for Plaintiff Transpower
Constructors and expert witness testiﬁiﬁﬁy from James A. Knox, Esquire, of Dallas,
Texas. Further, the Court heard swofn '.testimony of Dallas E. Ferguson, Esquire, of
Tulsa, Oklahoma, on behalf of the Defendant Grand River Dam Authority. The testimony
and evidence related to the reasonablet’tﬁga and necessity of the attorney, paralegal and
attorney staff time consumed in Plainti:'ﬁ:'- Transpower Constructors' action against the
Defendant Grand River Dam Authority ant! Defendant The Benham Group, Ine.

Upon the conclusion of the testimony submitted by each of the parties, and the

Court's carefully and fully reviewing the exhibits admitted into evidence during the



course of the hearing, the Court's consideration of the stipulations of the parties made

during the hearing, and the Court's fully raviewmg the Briefs and Affidavits submitted by

each of the parties, the Court FINDS as £ llows:

1, The parties hereto stipulate.ﬂ._ﬁhe houriy rates charged by counsel, paralegals,

and law clerks for the Plaintiff were reaﬁdhable.

2. The parties hereto stipulat:e{lz-:the time expended by local counsel, Gable &
Gotwals, was reasonable and necessary.

3. The parties hereto stipulated;’the total number of hours expended by counsel,
paralegals, and law clerks for Plaintiff:"-fi‘anspower Constructors in pursuing its claims
against both Defendants was reasonéhf:; .and necessary; however, Defendant GRDA
objected to and did not stipulate to attﬁﬁéy and paralegal time expended in research and

pleading preparation relating to certain vénue matters, time expended for certain travel,

and time entries which were insufficientj o determine the activity being performed.

4. The parties hereto stipulat&t%l?gf:’l’laintiff Transpower Constructors is entitled
to an attorney's fee from the Defendan;ﬁ'_ﬂrand River Dam Authority pursuant to Okla.
Stat. tit. 12, § 936 (1981).

5. The stipulations of the parti:aé";nhbuld be accepted by the Court.

6. The time expended by coﬁﬂﬁei for Plaintiff Transpower Construetors in

researching and preparing 8 Motion and Brief pertaining to a venue matter is not properly

taxable as reasonably and necessarily in ed in this action and, therefore, $3,610 should

be deduected from Plaintiff Transpower ¢ tructors' Application as a result thereof.

7. Time and billing entries -‘made by counsel for Plaintiff Transpower
Constructors which are identified only as "preparation of claim," without further
explanation of the amount of time expeniéd, is not a sufficient entry to permit such time

to be considered as taxable costs andy therefore, $11,708 should be deducted from

Plaintiff Transpowers Constructors' App ition as a result thereof.



8. The time expended in traveling out-of-state by counsel and their staffs on
behalf of Plaintiff Transpower Consfructors, which travel would not have been
necessarily incurred had Plaintiff retainéc_i lead counsel located in the forum, should not
be considered a taxable cost and, therefore, $11,593 should be deducted from Plaintiff
Transpower Constructors' Application as df'_result thereof,

9. With the exception of the aforementioned attorney time which should be
deducted from Plaintiff Transpower Construetors' Application, Plaintiff's Transpower
Constructors' Application to Tax Attomeﬁs' Fees as Costs should be granted in all other
respects.

10. The time expended by Plaintiff Transpowers Constructors in preparing its
case against the Defendant Grand Rive_ﬁ_Dam Authority would have been necessarily
incurred whether or not its agent in_thé administration of the contract at issue,
Defendant The Benham Group, Inc., was & party to this litigation. The evidence
presented by Plaintiff Transpower Consti‘ilctors at the trial of this case, over which the
undersigned presided, and as the eviden_cgfe presented at this hearing reiterated, showed
that the negligent acts of the Defendant The Benham Group, Ine., which caused damage
to Plaintiff Transpower Constructors, ﬁere breaches of the contract between the
Defendant Grand River Dam Authority ﬁhd the Plaintiff Transpower Constructors. The
time expended by counsel for Plaintfff_ Transpower Constructors in discovering and
presenting evidence of negligent acts of the Defendant GRDA's agent is properly taxable
against the GRDA.

11, Plaintiff Transpower Cons-t-}l_?{uctors should be awarded an attorney's fee
against the Defendant Grand River Dam_lﬁthority in the sum of $319,700.

12. The Plaintiff Transpower"3'.Constructors' Application for post-judgment
interest on the attorneys' fee awarded herein is taken under advisement and a separate

ruling thereon will be made.



IT IS, THEREFORE, ORDERED, ADJUDGED AND DECREED that Plaintiff
Transpower Constructors have judgment in its favor and against the Defendant Grand
River Dam Authority in the sum of $319,700 for Plaintiff Transpower Constructors'

attorneys' fees incurred herein.

=0
Dated this o// ~ day of Qgﬁﬁ , 1989.

§/ JAMES O. ELLISON

United States District Judge

OVED ASZF M:

idfley G. Dyhagan, Jsq.
Attorney fof Pla f, Transgbwer Constructors

(8ot & Ornebion

Rodney A. Edwards, Esq.
Attorney for Defendant, Grand River Dam-Authority
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

P22 2|
AL B or iR CLE

1

GS[ADHU“TbOUR

SHIRLEY R. CARR,
Plaintiff,

vs. No. 88-C-1542-C
STATE OF OKLAHOMA, EX REL. o
DEPARTMENT OF HUMAN SERVICES,
and WESLEY E. JOHNSON, '
Individually and as a
professional corporation,

et £ & & £ £ & r € o

Defendants.
OQRDER

Now before the Court forf@ts consideration is the appeal by
the plaintiff, Shirley R. Carr,fﬁf the Magistrate's recommendations
of June 12, 1989. | E

Plaintiff's complaint sets forth a civil rights cause of
action brought pursuant to 42 g;s.c. §1981 and 42 U.S.C. §2000e-5
for alleged racial discrimiﬁﬁ%ion and infliction of emotional
distress by plaintiff's employei,,the Oklahoma Department of Human
Services (DHS). Plaintiff alao alleges that defendant Wesley
Johnson has violated an employmﬁnt contract entered into with her.
Movant contends 42 U.S.C. §1931 action is barred by the Eleventh
Amendment and 12 0.8S. §95(3),;and that action alleged under 42
U.S8.C. §2000e-5 is untimely:éiled and is barred by 42 U.S.cC.
§2000e-5(f). The Magistrate, ﬂﬁ;his recommendation to this Court,

found that the circumstances of this case and applicable law would

I~

i
T
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warrant the dismissal of plaiﬁﬁiff‘s pendent state claim and the

granting of the motion of defendant DHS to dismiss. The Magistrate

determined, considering all off%he facts and circumstances, that

the immunity provided by the: Eleventh Amendment had not been

expressly waived, and therefore barred the plaintiff's cause of

action for intentional infliction of emotional distress by DHS.

The Magistrate determined §1_i_'claims to be analogous to §1983
claims as actions for injury té?ﬁérsonal rights, and therefore the
two-year limitation in 12 0.$€'§95(3) is applicable. Since no
specific promotion denial ﬁ;ﬁ alleged within this two-year

limitation period, the Magistrate found that plaintiff's first and

second cause of actions under §1981 are barred by 12 0.S. §95(e).
The Magistrate also determinedgéﬁat plaintiff's claim of employment
discrimination presented no-éﬁuitable circumstances which would
of plaintiff's action under wTit1e VII, 42 U.S.C. 2000e, and
therefore barred the plaintiﬁf‘s cause of action under 42 U.S.C.
2000e-5(f) .

The Court has independently reviewed the pleadings and briefs

of the parties and the case fii%iand finds that the recommendation

of the Magistrate is reasonaﬁ%g under the circumstances of this
case and consistent with applilable law. However, in addition to

the recommendation of the Ma

istrate, this Court finds Goodman V.

Lukins Steel Co., 482 U.S. 656}(1987), to be controlling in finding

¥

§1981 claims to be injurieaf_d personal rights for statute of

limitations purposes.
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Therefore, premises considﬁ#ed, it is the Order of the Court
that the motion of the defenﬁﬁnt, DHS, to dismiss is hereby
GRANTED. The Court affirms the £indings and recommendation of the
Magistrate entered into on June 12, 1989, in addition to the

finding of this Court.

IT IS SO ORDERED this ﬂ day of September, 1989.

" H. DALE COOK
“‘Chief Judge, U. S. District Court
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IN THE UNITED STATES DISTRICT COURT SEP 99 1989
FOR THE NORTHERN DISTRICT OF OKLAHOMA
| Jack C. S'slver,—C'lerkT
u.s. DSTRICT COUR

ROBERT L. PATRICK,
Plaintiff,
vs. No. 88-C-1452-E
SEISMOGRAPH SERVICE
CORPORATION, and
RAYTHEON COMPANY,

De fendants.

Nt S St it g ol Sl aml Vet Want ‘wtt

NOW on this 25th day of August, 1989, the above
matter comes on before the Court on defendants' MOTION FOR
SUMMARY JUDGMENT and JOINT 'A::!."'PLICATION FOR EXTENSION OF TIME.
The plaintiff appears in perkSﬁ and by his attorney, Sheldon E.
Morton. The defendants appégr by their attorney, Thomas M.
Ladner of Norman & Wohlgemutﬁ;. After due consideration of the
arguments of counsel and evid#éce filed herein, the Court hereby
sustains defendants' Motion fof Summary Judgment as to RAYTHEON
COMPANY and it is dismissed as a party herein, and denies
defendants' Motion for Summary Judgment as to SEISMOGRAPH SERVICE
CORPORATION. The Court reserves ruling on Defendants' Motion to
Strike Plaintiff's prayer for_ﬁunitive damages.

The Court reﬁiews the Joint Application for
Extension of Time filed by the parties to extend the deadline
for remaining pleadings, and after discussion with counsel,
SUSTAINS the Joint Application and extends the deadline to

September 26, 1989. The Court further extends the deadline for



plaintiff to take the deposition of Mr. Farlow wuntil September
12, 1989.

IT IS SO ORDERED.

S/ JAMES O. ELLISON

Judge for the U.S. District Court

Approved:

UMt

Sheldon E. Morton, attorney for
plaintiff.

gIAYS Jouy

Thomas M. Ladner, attorney for
defendant.




UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,

Plaintiff,

)
)
)
-
Vs, : )
s )
JIM L., HERRON, et al., )

)

)

Defendants. CIVIL ACTION NC. 89-C~-590-B

NOTICE OF DISMISSAL

Plaintiff, the United States of America, by Tony M.
Graham, United States Attorney for the Northern District of
Oklahoma, through Phil Pinneli, Assistant United States Attorney,
hereby gives notice that the Deéfendant, Jim L. Herron, is hereby
dismissed with prejudice from this foreclosure action according
to Rule 41(a){l) of the Federal Rules of Civil Procedure. The
Plaintiff would further advise the Court that the Defendant,
Jim L. Herron, has disclaimed any interest in the subject
property and Plaintiff does not wish to seek a deficiency
judgment against Defendant, Jim L. Herron.

ﬁNITED STATES OF AMERICA

TONY M. GRAHAM
United States Attorney

/;.Aa_(, ;
"PHIL PINNELL, OBA #7169
Assistant United States Attorney
3600 U.S. Courthouse

Tfulsa, Oklahoma 74103
{918) 581-7463
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CERTIFICATE OF MAILING

This is to certify that on the 21st day of September,
1989, a true and correct copy of the foregolng was mailed,

postage prepaid thereon, to:

PP/css

Jim L. Herron )
6654 South Utica Place
Tulsa, OK 74136

Ronald Main
810 South Cincinnati, Suite 400
Tulsa, OK 74119

Stephen A. Schuller, Esq.

Property Ventures of Louisiana, Inc.
610 South Main Street, Suite 300
Tulsa, OK 74119 '

J. Dennis Semler
Assistant District Attorney
406 Tulsa County Courthouse
Tulsa, OK 74103

Do 2 e l”

Assistant Unlted States Attorney
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

JANICE and JAMES HOPE, F I L E D

Plaintiffs,
vs.

WAL-MART STORES, INC.
d/b/a Sam's Wholesale,

Tt Nt Tt Nint? Vsl St ot St Vsl Sapett

Defendant.
ADMINISTRATIVE CLOSING ORDER

The Court has been advised by counsel that this action has
been settled, or is in the process of being settled. Therefore it
is not necessary that the action remain upon the calendar of the
Court.

IT IS THEREFORE ORDERED that the Clerk administratively
terminate this action in his records, without prejudice to the
rights of the parties to reopen the proceedings for good cause
shown for the entry of any stipulation, order, judgment, or for any
other purpose required to obtain a final determination of the
litigation. The Court retains complete jurisdiction to vacate this
order and to reopen the action upon cause shown within thirty (30)
days that settlement has not been completed and further litigation
is necessary.

-
ORDERED this 52[ — day of September, 1989.

QM dﬁé/uvc

JAMES ELLISON
UNITED STATES DISTRICT JUDGE

Sep 21 1989 [

No. 88-C-1616-E Jack C. Silver, Clerk
1).5. DISTRICT COURT
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UNITED STATES DISTRICT COURT FOR THE =11 i Ww

NORTHERN DISTRICT OF OKLAHOMA L NV

UNITED STATES OF AMERICA, grp 2y 100 Yu”’}
. Plaintiff, . LR

& CURARY

)
)
)
)
VS. }
)
MIILTON S. ALLEN, )

)

)

De fendant. CIVIL ACTION NO. 89-C-526-C “/

NOTICE OF DISMISSAL

COMES NOW the United States of America by Tony M.
Graham, United States Attorney for the Northern District of
Oklahoma, Plaintiff herein, through Catherine J. Depew,
Assistant United States Attorney, and hereby gives notice of its
dismissal, pursuant to Rule 41, Federal Rules of Civil
Procedure, of this action without prejudice and without costs.
Dated this _Q / St ‘day of ‘S%‘ﬁdb&f , 1989.
UNITED STATES OF AMERICA

TONY M. GRAHAM
Up#thd States Attorne

CATHERINE J. DEPEW, BA #3836
Assistant United States Attorney
3600 United States Courthouse

" Talsa, Oklahoma 74103
{(918) 581-7463

CERTIFICATE OF SERVICE 7L
This is to certify that on t]msao‘Z/S day of‘%a@%{,
1989, a true and correct copy of the foregoing was mailea,
postage prepaid thereon, to: Milseh /9. Allen, P.O. 24518,
Louisville, Kentucky 40224.

+



A

P
-

e

¥
UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

A, A
UNITED STATES OF AMERICA,
Plaintiff,

}
)
) 1
) o
ve. )
)
JIM L. HERRON, et al., )
)
}

befendants. CIVIL ACTION NO. 89-C-601-C g/

NOTICE QF DISMISSAL

Plaintiff, the United States of America, by Tony M.
Graham, United States Attorney for the Northern District of
Oklahoma, through Phil Pinnell, Assistant United States Attorney,
hereby gives notice that the_béfendant, Jim L. Herron, is hereby
dismissed with prejudice from this foreclosure action according
to Rule 41(a)(l) of the Federal Rules of Civil Procedure. The
Plaintiff would further advise the Court that the Defendant,
Jim L. Herron, has disclaimed any interest in the subject
property and Plaintiff does not wish to seek a deficiency
judgment against Defendant, Jim L. Herron.

UNITED STATES OF AMERICA

TONY M. GRAHAM
United States Attorney

Dl 2_‘1,//

PHIL PINNELL, OBA #7169
Agsistant United States Attorney
3600 U.S. Courthouse

Tfulsa, Oklahoma 74103

~{918) 581~-7463



i
CERTIFICATE OF MAILING

This is to certify that on the _21st day of September,
1989, a true and correct copy of the foregoing was mailed,
postage prepaid thereon, to:

Jim L. Herron
6654 South Utica Place
Tulsa, OK 74136

Ronald Main
810 South C1nc1nnati, Suite 400
Tulsa, OK 74119

Stephen A. Schuller, Esq.

Property Ventures of Louisiana, Inc.
610 South Main Street, Suite 300
Tulsa, OK 74119

J. Dennis Semler
Assistant District Attorney
406 Tulsa County Courthouse

Tulsa, OK 74103 _

Assistant United States Attorney

PP/css
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IN THE UNITED STATES DISTRICT COURT FOR.THE - : '

Lo

_ NORTHERN DISTRICT OF OKLAHOMA
erp 24 N3

| G S o R BLERK

T. D. WILLIAMSON, INC., L TS i ot COURT
I
Plaintiff, Is
I

vs. I No. 83-C-84-C

D
DWANE ODELL LAYMON, and D
ELECTRONIC PIGGING SYSTEMS, I
INC., an Oklahoma corporation, D
I
Defendant. L

ORDER

Before the Court for its consideration are the parties'’
objections to the Special Master's Proposed Findings of Fact and
Conclusions of Law. At a hearing on June 2, 1989, the parties
presented arguments in support of their objections. Having heard
these arguments, and reviewed th@ hearing transcripts, the parties’
briefs and the applicable statutory and case law, the Court is now
ready to rule upon those objections.

In its decision of Aprii 30, 1986, the Court found the
defendants had infringed plaintiff TDW's patent on a device known
as a caliper pig, used for meas@ring and reporting on the internal
geometry of pipelines. An injﬁnction prohibiting the defendants
from further use of defendant EPS' infringing version of a caliper
pig was issued on May 8, 1986. After the appellate court affirmed
the determination of liability ﬁgainst the defendants, the Court

appointed a Special Master, pursuant to F.R.Cv.P. 53(a), to



e

determine and report on damages due TDW as a result of defendants'
infringement. 1In hearings, lasting ten days the Master received
and considered evidence from the parties pertaining to the damages
for infringement claimed by’_TUW. The Master issued proposed
findings of fact and conclusions of law on July 28, 1988. TDW has
objected to one finding of fact made by the Master. Defendants
have lodged seventeen objections to the Master's findings and
conclusions.

The Court's scope of review concerning the Master's proposed
findings of fact is limited. F.R.Cv.P. 53(e) (2) requires the Court
to accept those findings "unless clearly erroneous". A factual
finding cannot be deemed "clearly erroneous" unless it stems from
a mistaken view of the law or unless, despite its support by
substantial evidence, the Court is thoroughly convinced after a
consideration of the evidence that a mistake has been made. McGraw
Edison Company v. Central Transformer Corp., 196 F.S5upp. 664, 666—
67 (E.D.Ark. 1961), aff'd 308 F.2d 70 (8th Cir. 1962). The party
objecting to the Master's findings carries the burden of proving

them to be clearly erroneous. Qil, Chemical and Atomic Workers

Intern. Union, AFL-CIO v. N.L.R.B., 547 F.2d 575, 580 (D.C. Cir.

1976) .

The Court will first consider TDW's single objection, and then
turn to defendants' seventeen objections.
I. PLAINTIFF'S OBJECTION TO PROPOSED FINDING OF FACT.

TDW's only objection is to the Master's Finding of Fact 30,

in which the Master concluded that TDW was not entitled to damages



from jobs performed in Venezuela in 1986 by EPS' infringing pig
embodiment. In support of hié c'onclusion, the Master noted that
the sensory "“fingers" of the pig were manufactured in Venezuela,
and that the pigs EPS shipped down to Venezuela were used for other
types of pipeline operations, ﬁuch as cleaning and batching jobs,
as well as geometric surveys of the pipeline interiors.

TDW argues that the Master erred in not finding EPS' Venezuela
jobs were infringing uses of TDW's patent under 35 U.S.C.
§271(f) (1). That statute, enacted in 1984, provides

Whoever without authority supplies or causes to be supplied in or from the United

States all or a substantial portion of thé components of a patented invention, where

such components are uncombined in whole or in part, in such manner as to actively

induce the combination of such componénts outside of the United States in a manner

that would infringe the patent if such combination occurred within the United States,

shall be Yable as an infringer.

The Master recognized that. +this section imposed liability for
infringement when the components of a patented invention are not
combined in the United States, and concluded that the defendants
were liable for damages under §271(f)(1). See Conclusion of Law
17. TDW argues that that conclusion of law is at odds with the
Master's Finding of Fact 30 and asks this Court to correct that
Finding of Fact and award TDW damages for defendants' use of the
infringing pig in Venezuela after 1984.

The caselaw interpreting 3% U.S.C. §271(f) is limited, and no
decisions were found that were diap051t1ve of TDW's objection. The
evidence supports the Master'-a finding that only the sensory
fingers were manufactured in Venezuela, in order to meet a

requirement of the Venezuelan government as a condition of the

defendants performing jobs there. See Record, vol.III, p.609,



1ln.7-21. The evidence is unfafuted that the majority of the
components of defendants' pig bodies, minus the sensory fingers,
were supplied from the defendants' offices and were shipped from
Tulsa to the job siteé in Venezuela. Defendant Laymon testified
that defendants shipped their ﬁigg sufficiently assembled so that
EPS' technicians could complete the assembly at the job site in
about two hour's time. |

Defendants pin their argument for precluding the application
of §291(f)(1) to EPS' Venezuéian jobs upon the term "actively
induce" in that subsection. Hﬁfendants reason that EPS escapes
liability under that section beécause it did not "actively induce"
some third party to combine the ﬁensory fingers with the infringing
pig body; according to defendants, they cannot *tactively induce"
themselves to combine the fingers with the infringing pig body.
Defendants point to the legislative history of §271(f) that states
that the term "actively induce" was drawn from §271(b), which
provides that whoever actively induces patent infringement is
liable as an infringer. However, defendants ignore the preceding
sentence in the legislative history, which states that

[ijn order to be liable as an infringer under paragraph (f)(1), one must supply or cause

to be supplied *all or a substantial portion* of the components in a manner that would

infringe the patent if such a combinatit"_:i’_; occurred within the United States.

Patent Law Amendments, Pub.l. No0.99-68, 1985
1J.8.Code Cong. & Admin. News (98 Stat) at 5828.

The legislative history noted that §271(f) was intended to
prevent copiers from.avoidingthfs. patents by supplying components
of a patented product in this ceuntry so that the assembly of the

components may be completed abroad. Id. This section of the



patent law amendment was proposed in response to the U. S. Supreme
Court's decision in Deepsoggn_ﬂngkigg Co. v. Laitram Corp., 406
U.S. 518 (1972), which created a loophole in prior patent law,
allowing copiers to avoid liability for products patented in the
United States, by shipping the phtented components for combination
in foreign countries. |

Defendants' claim of raquired "active inducement" for
liability under §271(f)(1) is not supported by that subsection's
legislative history. It ia,.unreasonable that Congress, in
attempting to close the loopheole for infringement created by the
Deepsouth decision, would c¢reate another loophole allowing
infringers to eschew dealing with foreign parties in order to avoid
liability for "active inducement™, as defendants now claim. Rather
than a limiting factor for liability under §271(f)(1), the
legislative history suggests the phrase, "actively induce" was
intended to broaden the basis for liability, extending it to cover
both those who actually supply the components as well as those
(contributory infringers) who cause others to supply components.

Defendants contend that the Court's construction of §271(£) (1)
makes subsection (f)(2) superfluous. The legislative history of
§271(f) explains the difference between subsections (f)(1) and
(£)(2):

Under paragraph {fi{(1) the components may be staple articles or commodities of

commerce which are also suitable for subsiantial noninfringing use, but under paragraph

{N(2) the components must be especially made or adapted for use in the invention. The
passage in paragraph (N(2) reading 'Bapd"c!ally made or especially adapted for use in
suitable for substantial non-nnfnngmg uw' comes from existing section 271(c) of the
patent law, which governs contributory Infringement.  Paragraph (f)(2), like existing
subsection 271(c), requires the infringér to have knowledge that the component is
specially made or adopted. Paragraph (f)(2) also contains a further requirement that

5



infringers must have an intent that the
United States in a manner that would
United States.

mponents will be combined outside of the
Inge if the combination occurred within the

Although the Master did : reference Finding of Fact 30 to

§271(f), it appears that he m sﬁﬁve misconstrued §271(f) (1), in
finding no infringement by the fendants on the Venezuelan jobs.
The Master included in his i finding that components of the
defendants' pigs were used fo ther pipeline purposes, such as

cleaning and batching jobs, and .not solely for caliper surveys of

the pipeline. Although the Ma$fer did not clarify the meaning he

intended in making that findi it is possible that he regarded
defendants' components as s le articles or commodities of
commerce, since they could be ﬁed for other pipeline uses, and
thus excused defendants' infr ;ing uses of those components in
Venezuela. However, the leg tive history quoted above makes
clear that one can be liable as &n infringer under §271(f) (1), even
if the components are staple ficles or commodities of commerce
suitable for noninfringing G. Thus, defendants' use of
infringing pig components inf'éleaning and batching jobs in
Venezuela does not excuse thei¥ liability under §271(f) (1).
Defendants admit that thi phipped all components of their
infringing pig, except the sen .fingers, from Tulsa to Venezuela
in 1986 for a caliper pig ey of a pipeline there. The
combination of these compone in Venezuela with the sensory
fingers, equally infringed TD patent as did defendants' use of
those combined components in United States. The Court finds

that the law as stated in 527 (1), and the evidence presented



here, does not support the M er's finding of fact 30. That

finding of non-infringement of 's patent and the denial of lost
profits to TDW from defendan 1986 Venezuelan job is clearly
erroneous. The Court thus fi ¢ that TDW's objection to finding
of fact 30 should be sustaine
II. DEFENDANTS OBJECTIONS.
A. Defendants' claim that TDW did not show detailed
computations of 1oaﬁ. ofits.
Defendants object to the gf's award of lost profits to TDW
(finding of fact 34), claiming @#t TDW failed to carry its burden
to show "detailed computation of its lost profits. Defendants
claim that TDW had to show b i (1) an "established firm fixed
price at which it actually so }its services during the relevant
time period", and (2) the < ibution margin percentage to be
multiplied against that establ yd firm, fixed price. Defendants'
objections to Special Master's Proposed Findings of Fact and

¢ited as Defendants' Objections],

In Panduit Corp. ¥ ros. Fibre Works, Inc., 575 F.2d
1152 (6th Cir. 1978), under g-iest for damages in the form of
lost profits, a plaintiff must W, among other elements, detailed
computations as to the loss rofits. Id. at 1156. However,
defendants cited no authoritf support the rule they claim, and
no such rule was located in ! éase or statutory law, mandating
a showing of "established fiﬁﬁ d prices" by the plaintiff. In

contrast it has been stated thaf™a "patent owner's burden of proof
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is not absolute, but one of{ reasonable probability." King

Instrument Co. v. Otari Corp., 767 F.2d 853, 863 (Fed.Cir. 1985).
"The determination of a damagé award is not an exact science."
Id. Nor must a plaintiff prdﬁﬁ the amount of lost profits with

tories v, Nicolit Instrument

"ynerring precision®. '
Corp., 739 F.2d 604, 616 (Fed;ﬁﬁr. 1984). The patentee must show
a reasonable probability that,fhut for the infringement, it would

have made the sales that wer& made by the infringer. Milgo

623 F.2d 645, 662 (1l0th

cir. 1980).

TDW presented an expert fthess and one of its employees to

testify concerning the compuﬁ@%ians made regarding its loss of
profits. The Master evidently considered these witnesses!'
calculations to be detailed Qﬁ#ugh to satisfy the Panduit test.
Defendants do not appear to'ﬁi challenging the detail of TDW's
calculations as to their suffﬂﬁiency. Rather, the substance of
defendants' objections is thei# assertion that TDW did not present

evidence of a fixed pricing sy#tem which it consistently followed

in making its bids on pipelina'galipering jobs. Defendants point
to testimony indicatiﬁg thatrﬁﬁﬁ bid prices both higher and lower
from those set forth on its priﬁh-or cost lists. Defendants object
to the Master's calculation.ék lost profits according to TDW's
price quote list, in his findiﬁg of fact 33.

While a court's calculati ﬁ of damages cannot be based upon
speculation or guess, the couﬁ% ¢an use evidence which shows "the

extent of damages as a mattafwa just and reasonable inference,




although the result be only oximate." Story Parchment Co. v.

Paterson Parchment Paper C 182 U.S. 555, 563 (1931). "The

wrongdoer is not entitled to ¢ ain that [the damages] cannot be

measured with the exactness a recision that would be possible

if the case, which he alon ~ responsible for making, were

otherwise.®" Id. Once it ha osen an accounting method, the

court has discretion in choos ‘the figures or charts from which

to determine the amount of dam 8. Paper Converting Machine v.

Magna-Graphics, 745 F.2d4 11, (Fed.Cir. 1984). The Court may

thus fashion a "yardstick" fri dence presented by the parties

to measure the patentee's los ofits. See Korji Corp. v. Wilco

Marsh Buggies & Draglines, F.2d 649, 654 (Fed.Cir. 1985)

(infringer's profits used a yardstick" for measurement of
patentee's lost profits). :

TDW put into evidence thi rice and cost lists it used during
the relevant period to calcul its basis for caliper job quotes
to customers; the lists were atted according to such factors

as the pipe diameter, length © pipeline to be calipered, the

contents of the pipeline, and ther the job was in the U.S. or
overseas, in order to estimat ;initial, basic price. See Pl.E.
94, 95, and 96. TDW sometimf aised its quoted price from that
basic price because of factord 'h_as extra days required for some
jobs. On other bids, TDW low ts quoted bid from that provided
on the applicable price or co ist in order to encourage use of
the caliper pig service or bi ge of competition from defendant

EPS. In the damages hearing: Tonly used the price and/or cost




list to calculate what it woﬁid have bid for the domestic and
foreign caliper jobs that EPS”ﬁhrformed; TDW added no factors to
raise or lower that basic prigﬂ; The Master used the applicable
price lists to compute TDW lqﬁi income from the 27 jobs in the
United States and Canada that EPS performed. The Master's use of
this "yardstick" does not apﬁ#ar to the Court to be clearly
erroneous, and defendants havapﬁﬁt convinced the Court of any clear
error in the Master's relianc&{.pnn TDW's price lists.

B. Defendants' claim thﬂ% EDw failed to show demand for its

patented pig.

Defendants claim that TDﬁfﬁhould not be awarded lost profits
for the reason that TDW faila@ﬂ#o show any demand for the caliper
pg claimed in TDW's patent. 3ﬁhfandants base this argument upon
testimony they elicited durin&'the damages hearing, which they
claim demonstrates that the c&ﬁmurcially valuable feature of the
patented pig was the ability ta{ﬂrovide the customer with a written
record of the defects 1ocatedﬁqlong the length of the pipeline.

Defendants attribute this ability solely to the pig's odometer

wheels, which they contend are covered by another TDW patent, and
not the patent in issue here;? Defendants argue that since the
odometer wheel is not covered ﬁﬁlthe caliper pig patent, TDW cannot
recover damages on that piqrﬁﬁbw did not show a demand for a
caliper pig constructed,withouﬁﬁﬁdometer wheels to locate dents and
other deviations along the piﬁﬁ;iﬁe. TDW admits that the odometer
wheels are covered by a s@#ﬁ“#te patent, but argues that the

caliper pig patent indicated the odometer wheels in the patent

10



drawings and describes the us i! the odometer wheels as a means

to move the recording tape i cordance with the pig's travel
through the pipeline.

The patented pig's inven ¢ testified that the caliper pig
would not work without an odom  wheel, unless something else to
track the location in the pipeline in correlation with the

deviation measurement was subitituted for the wheel. VerNooy,

vol.I, p.95, 1ln.15-25. TDW'ssnitness, David Atwood, agreed with
the statement that a pig coul designed to use something other
than the dual odometer wheel m d, used by TDW and EPS. Atwood,
vol.VI, p.1112, 1n.6-13. Botl #ﬁod and VerNooy stated that the
earliest versions of the calipé# pig used a clock driven mechanism
which recorded that pig's tra through the pipeline in relation
to time elapsed, rather than #tance traveled. VerNooy, vol.T,
p.95, 1ln.15-25; Atwood, vol.VI; p.1112, 1n.6-10.
In its drawings and descr :fons therecf, TDW's patent refers
to the use of an odometer whei n the caliper pig in combination

with a stepper motor, which 4rjives the suggested recording means

in the form of a strip chart. W's patent suggests the odometer

wheel as a preferred embodimen _the caliper pig to correlate the
measurement of deviations wit ir location in the pipeline, but
as TDW's witnesses indicated, odometer wheel is not the only
possible embodiment by whidf :is correlation could be made.

Courts have been cautioned not to limit the claimed invention to

preferred embodiments or sped examples in the specification.

Lemelson v. United States, 758§ F.2d4 1538, 1552 (Fed.Cir. 1985).




similarly, "an inventor's deciuion to manufacture and market one

embodiment of his invention obvﬁausly does not limit the patent to

that embodiment." Velo-Bind, Ifg. V. Minn. Mining & Mfg. Co., 647
F.2d 965, 969 (9th Cir. 1981).. Defendants' arguments, crediting
the separately-patented odomaﬁﬁ%.wheel as giving the caliper pig
commercial value and creating Eiﬂamand for the pig's services does
not create a justification fﬁr a denial' of damages to TDW.
Undoubtedly, a pig with odometér wheels, but none of the patented
sensory apparatus to detect anﬁfmaasure pipeline defects, will not

Additionally, the Master ammaluded it was appropriate to apply
the "entire market value rule" and not attempt to apportion damages
as resulting from the patantdﬂ and unpatented portions of the
infringing pig, since the p&tunted portion was crucial to its
operation. Conclusion of Law-mg. That rule allows "the recovery
of damages based upon the value of the entire apparatus containing

several features, even though mﬂly one feature is patented." Paper

Converting Machine Co. V. phics Corp., 745 F.2d 11, 22

(Fed.Cir. 1984). The determiming factor is whether the patentee
or its licensee can normally aﬁhicipate the sale of the unpatented
components together with th@fpatented components., Id. at 23.

Another court applied the rul#ﬁEVan when only some of the elements

of the infringing device wera“Whvared by the patent claims, since

such unpatented elements would be routinely purchased by the

accused infringer's customers when such customers purchased the

infringing device which inclulled elements of the claims of the



patent in suit. Tool Co., 2

UspQ2d 1767, 1770 (C.D.Cal. 1

In Kori Corp. v. Wilco M 761 F.2d

b Buggies and Drag
649 (Fed.Cir. 1985), the defe ts were found to have infringed
the plaintiff's patent on a wice called an Amphibious Marsh

Craft, and described as an i oved pontoon type, endless-track

amphibious vehicle to be operated in swamps. The appellate court

quoted with approval the trial @ourt's conclusion that it found no

evidence that the unpatented u portions of the vehicle had been

or could have been used ind ndently of its patented pontoon
structure. Id. at 656. From at, the appellate court concluded
that the plaintiff would have jfmally anticipated the sale of an
entire vehicle, including the patented and unpatented
components, and awarded damag based on the entire market value
of the infringing machines.
Applying the entire mark ?&lue rule here, the fact that the
odometer wheel is not specific@lly included in the claims of TDW's
caliper pig patent, does not “éuse TDW to forfeit a showing of
demand for its patented pig. j*s patent envisioned in the patent
drawings and description the use of the odometer wheel as one
possible method to correlate - recording mechanism's record in
relation with the pig's moven » through the pipeline. Although
the caliper pig patent fog 4 its claims upon the unique,
protected, full-circle caliﬁ= nsory devices of the pig, the
odometer wheel was referred ti the patent as a means to provide

a location track against whic wviations detected by the sensory



apparatus could be compared While the separately-patented

sed in another of TDW's pigs, TDW
chose to include it as a pr red embodiment in tracking the
distance traveled by its ca pér pig. In selling the pig's
'ﬁﬁd provide a record of deviations
in the pipeline, TDW could have rmally anticipated its customers’
use of its entire caliper pig,. luding both the patented sensory
features and the separately-p nted odometer wheel.
It was established in the :nbility phase of this lawsuit that
defendants' infringing pig a virtually identical sensory
apparatus to TDW's caliper pi  ﬁefendant Laymon has admitted the
use of odometer wheels on tH& infringing pig. As in the ACF
Industries decision above, t entire market value rules applies
here, since defendants' custdiérs, in using the services of the
infringing pig, were using a ¢ce which incorporated elements of
the claims of the TDW caliper pig patent, as well as the
separately-patented odometer

c. Defendants' claim tH#t TDW failed to show that the Kopp
pig was not an acceftable, noninfringing substitute in
the Western Hemisph

Defendants object to the ter's Findings of Fact 13, 14, and
15, in which the Master luded that Kopp A.G. or Kopp
International did not perform .caliper survey jobs with the Kopp
pig in North or South America& prior to June, 1987, and that the
Kopp pig was not an acceptabl ninfringing substitute for TDW's

caliper pig during the relevaft periocd in those two continents.

14



Defendants' objection focuses ﬁ@bn the application of the term
"acceptable substitute" to a ca;#per pig manufactured by the Kopp
A.G. Company, headquartered in;haat Germany. Defendants contend
that the Kopp pig was "availablﬂ? in that Kopp could have bid on
and performed caliper survey johﬁ?in North and South America during
the relevant peried. Defendantﬁf contention is based upon their

claim that the Kopp pig was usedfﬂlsewhere in the world during the

relevant period, and thus could Héive been as easily shipped for use

in North and South America as well. According to defendants, such

"availability" of the Kopp pig mékes it an "acceptable substitute”
for TDW's caliper pig.

Defendants cite the decisigm in Hughes Tool Company v. G. W.

Murphy Industries, Inc., 491 F.ﬁa 923 (5th Cir. 1973), as support
for their contention that an “aﬁﬁpptable substitute" does not have
to be actually used, as long a@;it'is available for use. In the
portion of Hughes, relied upon bﬁfthe defendants, the Fifth Circuit

stated that

the noninfringing Reed two-piece seal wiii @vailable as a viable alternative. To be sure,
the two-piece seal was less efficient the one-piece seal and cost more to
manufacture and install. Moreover, this Iwo-piece seal was never put into actuai
production. Nevertheless, Reed's twikplece seals were marketable, Reed sold
approximately 40 bits containing the two-fiace seals made in its research department.

' Jd. at 930-31.

The subsequent decision iﬁ:Panduit Corp. v. Stahlin Bros.

Fibre Works, 575 F.2d 1152 (6th Cir. 1978), required a plaintiff

to demonstrate an absence ' 'of “acceptable, noninfringing

substitutes" as one element t@ trecover damages, rather than the

lack of an availabie, "yiable al®ernative"” of the Hughes decision.



Id4. at 1156. The Panduit test @ppears to require actual use of the

substitute product and not m ly its "availability"; the court
there identified an "acceptabl ubstitute" as one which customers
in general were "willing to buyﬁ n place of the infringing product"
and stated that "[a] product lacking the advantages of that

patented can hardly be termed a substitute "acceptable" to the

customer who wants these advantages." Id. at 1162.
Further review of the cas# law does not convince the Court
that a product's mere "availability" qualifies it as an "acceptable

substitute”. In Radio Stee g, Co. v. MTD Products 788

F.2d 1554 (Fed. Cir. 1986), theé patented product was described by
the court as "a new and imp @d complete wheelbarrow", having

advantages superior to other w"mlbarrOWS available on the market.

The appellate court rejected @ infringer's argument that other

available wheelbarrows on the rket were acceptable substitutes,
when those had none of the adv ges of the patented product. Id.
at 1556.

The Court is unpersuaded the defendants' argument that the

Kopp pig's "availability" fices for ‘'"acceptability" as a

More than speculation that the

substitute under the Panduit t
Kopp pig "could have been use :ih North or South America during
the relevant period must be sh to overturn the Master's finding
of fact on the Kopp pig as &l #&cceptable substitute. From its
review of the evidence, the ¢ finds no reason to disturb the
Master's finding of fact on f point. The deposition testimony

of the Kopp Americas Intern nal president showed that that

ﬁjf



corporation was first incorpor&#ed in mid-1984, and ran its first

caliper pig survey in June, 1?&7 in Venezuela and in September,

1987 in North America, more thah a year after the relevant period.
See Wells, V.III, p.446, lines 11-12; p.447, lines 1-25; p.449,
lines 1-8. That same testiﬁ#ﬁy did not indicate whether Kopp
Americas' bids for caliper 'ﬂﬁrvey work were made within the
relevant period. No evidendéfaffirmatively established Kopp's
performance of jobs in North 0¥ South America during the relevant
period to contradict the Mastﬁ#fa findings.

D. Defendants' = claim i%hnt TDW failed to show that
defendants’ "Exterﬂﬁi Finger" Pig design was not
available during th;grilavant period.

Although the Master did naﬁfmake a specific finding concerning
the availability of defendants’ Mexternal finger" pig design during
the relevant pericd, defendanﬁﬁ contend that they had the design
for that variation of a calipﬁ#’pig as early as 1982, before they
made their first caliper piq:f survey with the infringing pig.

According to defendants, the famct that this alternate design for

a caliper pig was availablu_..o "them before their use of the
infringing pig, causes their ﬁmnversion to that alternate design
a few days after being enjoin@ﬁ from using the infringing pig to
be strong evidence that the.aﬁternate design was an acceptable,

noninfringing substitute for Piite ' s patented pig.

No statutory or case law was located which supported
defendants' position. In lealling up to their statement of the

above "rule", defendants cite the decision of Smith International,

7



Inc. v. Hughes Tool Co., 229 USPQ2d 81 (C.D.Cal. 1986). That case

does not support the defendanﬁ argument, but rather, undermines

it, by reference to the decis:l:: in Panduit Corp. v. Stahlin Bros.

Fibre Works, Inc., 575 F.2d 1184 (6th Cir. 1978)." In Panduit, the

court stated that

[tihe post-hoc circumstances that
injunction, was successful in "switchi
destroy the advantage-recognition attri
* * That Stahlin's customers, no longé
were able to buy something else from
market during the period of infringer
in the master's words, *willing to b
Stahlin’s "switching" occurred years
available substitutes must focus, i.e.

1, when finally forced to obey the court's
gtomers to a noninfringing product, does not
ble to the patent over the prior 15 years, *
lg to buy the patented product from Stahlin,
lin, does not establish that there was on the
product which customers in general were,
lace of the infringing product'. Moreover,
the date on which the determination of
ate of first infringement.

Id. at 1162 [emphasis original].
That defendants could eagily switch to their alternate pig

design because that design was dkrawn up before they infringed TDW's

patent, has 1little signifi@ ce. The date of defendants'

"switching" to the "external finger" pig design occurred in May,

1986, four years after 1982, wh defendants began infringing TDW's

patent.

Further, defendants' argti‘mmnt that their "external finger" pig

is a noninfringing substitute gnores the fact that this Court has

not yet decided whether that pig infringes TDW's patent. That

question is before the Court ? TDW's Citation for Contempt.

'Additionally, the Court notes that the
was remanded with instructions to dismiss the
International Inc. v. Hughes Tool Co., 839 F.2d 645,

't_:o'urt’s judgment in that case was vacated and the case
nt because the case became moot on appeal. See Smith
664 (Fed Cir. 1988).
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E. Defendants claim th&ﬁ'mnw, as a nonmanufacturing patent
holder, failed to jc#ﬂfits licensee in the lawsuit, which
thus precludes TDW':J#Qcovery of lost profits.
Defendants objecﬁ to Findiﬁgs of Fact 5, 6 and 7, in which the
Master found that TDW owned tﬁ@ patent in suit and was empowered
to sue for damages resulting #rom infringement of the patent in
suit. The Master also fouﬁﬂ: that TDW had two wholly owned
subsidiaries, TDW Services and&%ﬁw U.K., Ltd., and that TDW's and
its two wholly owned subsidi&fias' financial statement were and
are reported on a consolidatedffinancial basis. Finding of fact
8. |

A review of the hearing ﬁranscript shows that the Master's
findings of fact 5-8 were &uﬂﬁnrted by the evidence offered by
TDW's president, A. B. Steen, aﬁfwell as by other TDW witnesses who
testified about TDW's anﬂf its subsidiaries’ structure,
consolidation of financial 'ﬂ%atements and TDW's reasons for
entering into license agreemﬂmts only with its foreign-based

subsidiaries for use of TDW's #tents. A. B. Steen, vol.I, p.198,

1n.6-25; p.199, 1n.10-25; p.208, 1n.5-11; p.202, in.1-21.
In support of their argument, defendants mischaracterize

finding of fact 8, in the fol.‘l-.'iﬁ!"wing manner:

the Special Master found that Plaintiff
entitled to recover lost profits without j
under the federal and state tax laws, tF
were reported on a consolidated basig
affected the profits and losses of Piail

3, & nonmanufacturing patent holder, was
iy in this litigation its (oral) licensee because
wancial statements of Plaintiff and its licensee
the profits and losses of Plaintiff’s licensees
on a dollar-for-dollar basis.

ants’ Objections, p.22.



Finding of fact 8 only aﬂﬁresses the consolidated nature of
the financial statements reported by TDW and two subsidiaries, TDW
Services, Inc. (an Oklahoma d@rporation) and TDW U.K., Ltd. {a
London-based subsidiary), and Eﬁa fact that the losses and profits
of those two subsidiaries aff@%tad the profits and losses of TDW
on a dollar-for-dollar baﬁ;s. Contrary to defendants'
characterization, the Master did not find that TDW was a
nonmanufacturing patent holdeﬁ 0r that tax laws allowed TDW to
recover lost profits without jq@ning an oral licensee. The Master
did not address the licenseeiﬁﬁatus of any of TDW's subsidiaries
in his proposed findings and aﬁhciusions. Defendants thus impute
findings to the Master which hﬁ;did not make, and then attempt to
persuade the Court of fhe erroﬁﬁof that imputed finding.

Defendants also base thaﬁi_objection upon "rules" governing
whether lost profits should bajﬁwarded to nonmanufacturing patent
holders and their licensee$,¢§hich have been developed through
certain decisions. Defendanﬁﬁ' cite the following "rules" as
applicable to the present caséi*

1. Where the patentee iﬂid not himself manufacture the

patented product, he is ﬂﬂ% entitled to recover lost profits.

[emphasis added] (citing Hanson v. Alpine Valley Ski Area,

Inc., 718 F.2d 1075, 219 USPQ 679 (Fed.Cir. 1983).

2. Lost profits are ﬁﬁailable only to a manufacturing

patentee. [emphasis add&&j (citing Kori Corp. v. Wilco Marsh

Buggies, 217 USPQ 1302,

1305 (E.D.La. 1982), aff'd 761 F.2d

649 (Fed.Cir. 1985).
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3. A nonmanufacturing ﬁéfent holder is entitled to recover
only a reasonable royalty ﬁn1a$s the patent holder joins his
exclusive licensee in 'ﬁﬁe litigation. (citing Del Mar
Avionics v. Quinlan Instrﬁment Co., 836 F.2d 1320 (Fed.Cir.
1987) .

4. A nonmanufacturing patentee is entitled to recover lost
profits if it joins its exclusive licensee under the patent.
(citing Bott v. Four Star Corp., 807 F.2d 1567 (Fed.Cir.
1986) .

5. Where the patentee.;did not himself manufacture the
patented product and grantéd nonexclusive licenses, he was not
entitled to recover lost pxofits. (citing Hanson, gupra).
In reviewing the case 1aWﬁ¢1ted by the defendants, it appears

that defendants have in some ca

8 stretched a factual circumstance
into some of the above "rules", without a supporting legal

conclusion by the courts. In'ﬁ e other cases cited by defendants,

no such rule was suggested byjﬁﬁa court and no applicable factual
or legal circumstance in the &ﬁtad decision was readily apparent
as the source of defendants'inl._zi_qi.lloted "rule". Additionally, in
characterizing TDW as a nonmanw%ﬁdturing patent holder, defendants
apparently overlooked testimoﬁi'by TDW's president, A. B. Steen,

indicating TDW's ownership of n;manufacturing plant in Tulsa, which

makes at least some of the components comprising the caliper pig.

Steen admitted that TDW farmg out the manufacture of certain
electronic components of theiﬁaliper pig. See Steen, vol.II,

p.289, 1n.7-25; p.290, ln.11-12; p.303, 1n.13.25.
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In the Hanson decision, q&ted by defendants as support for
"rules" 1 and 5, the court thﬁma did not state such a "rule of

law", nor did the facts of ﬂgnﬁﬁﬁ obviously lead one to conclusions

such as those stated by defend&ﬁts in their objection. Likewise,

no support for "“rule®" 2 wasiﬁbhnd in the trial and appellate

courts' decisions in Kori. As to defendants' "rule" 3, the DelMar

court noted that "[t]he generalz¥ule for determining actual damages
to a patentee that is itself_éroducing the patented item is to
determine the sales and profit#iiﬁat to the patentee because of the
infringement." 836 F.2d at 1356. Defendants evidently construe
the quoted sentence as the baﬁi;_for a rule that nonmanufacturing
patentees can only recover aigreasonable royalty. The DelMar

decision does not make any reference to nonmanufacturing patentees

or to licensees, and does not ate any rules on a restriction of

patentees to reasonable roydlties instead of 1lost profits.

Similarly, no such "rule" as @ ted by defendants appears in the
Bott decision. There, the apﬁﬁllate court remanded the issue of

whether the patentee's exclusive licensee would have competed for

the infringer's business. 80?“ ,2d at 1570-71. The Bott decision

makes no reference to an issue’'of proper joinder of the exclusive

licensee to the patent holder's claim for lost profits.

Defendants point to TDW's lack of a license with its

subsidiary, TDW Services, and .¢haracterize that subsidiary as an

oral, nonexclusive licensee. -arguing that TDW is not entitled

to lost profits because of W Services' lack of a written

exclusive license, defendants place reliance on the decision in
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Baumstimler v. Rankin, 677 F.ﬂ&:1061 (5th Cir. 1982) as being on
"311 fours" with the facts in?#he present case. Baumstimler was
the patent holder and the presi@ﬁnt of a company which manufactured
the patented device and exﬁ?oited the patents assigned to
Baumstimler. Baumstimler andfﬁis wife were the only shareholders
in his company. The company wﬂk dismissed as a party before trial
for lack of a property interesﬁjin the patents, which Baumstimler
had not assigned to the comﬁﬁny, and had not entered into a
licensing agreement, After Eﬁ- jury awarded damages for lost
profits, the appellate court quaatloned the award of damages to
Baumstimler when his company, whiah had used the patent but had no
property interest in it, was ﬁnt a party to the decision. The
appellate court noted that $iﬁﬁ$ Baumstimler did not manufacture,
sell or use the patented invention, which was exploited instead by
his company, Baumstimler technically had no lost profits.

The precedential effect claimed for the Baumstimler decision

is weakened, however, by the appellate court's remand for

determination of, among other issues, the effect, if any, of the

company's lack of a license wi#h Baumstimler and its relationship
to Baumstimler had on the datﬁtmination of damages. To date, no
decision on remand has been_ﬁiported, leaving this issue open.
However, even if that issue:ﬁﬁd been decided by now, the Court
questions whether the fact of iﬂ?'s manufacturing of components for
its patented pig would placdfﬁhis case on "all fours" with the

Baumstimler facts.
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F. Defendants claim t fTDﬂ failed to show that gauging
pigs and dummy pigs are not acceptable noninfringing
substitutes.

Defendants objecf to the ter's finding of fact 12(a) (1) (3),

in which the Master found that ‘gauging pigs and dummy pigs were not

acceptable noninfringing sub . ﬁutes for TDW's patented caliper
pig. Defendants complain tha_ﬂfha Master's findings are a result
of his attributing values accfﬁing solely from the use of odometer
wheels on the patented pig. ording to defendants, the absence

of the separately patented_a jometer wheels would render the

patented device to be essentially performing the same function as

the dummy pig or gauging pig. *%his argument is based on the same

premise argued by defendants 'in section B. above, and which the
Court did not find persuasive.i:'
As noted previously, a patent holder must prove the absence

of acceptable noninfringing substitutes. Panduit, 575 F.2d at

1156. However, the "[m]ere stence of a competing device does

neot make that device an accept,vlé substitute." TWM Mfg. Co., Inc.

v. Dura Corp., 789 F.2d 895, 901 (Fed.Cir. 1986). When none of the

‘beneficial characteristics of the

alleged substitutes have all
patented device, it is reasonélle to determine that there are no
acceptable substitutes. Id. The "acceptable substitute" element
should be considered, but viewed of limited influence where the
infringer knowingly made and 1d the patented product for years

while ignoring the substitute,: Panduit, 575 F.2d at 1162 n.9.
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The evidence at the damag&s hearing showed that gauging pigs
and dummy pigs were nonminfringing, but were not clearly
acceptable substitutes for tha'patented pig. Testimony indicated
that gauging plates were still being used in newly constructed
pipelines, but witnesses noted that pipelines were indicating a
preference for using caliper pigs to run in newly constructed
pipelines. Kinnear, vol.IX, p.1738, In.17-21; Fears, v.IX, p.1681,
1n.8-9. Unlike gauging pigs, caliper pigs could be used in
operating pipelines, without having to empty the pipeline contents.
Gauging pigs were also likely:to become stuck in the line: some
pipeline companies considered it cheaper to use caliper pigs,
considering the costs of excavating the pipeline to retrieve the
gauging pig.

Dummy pigs are shaped lik;;a corrosion detection tool, and are
run with the purpose of ensﬁ%ing that the expensive corrosion
detection tool will not becoﬁ& stuck in the pipeline. The only
location tracking ability t@J_identify defects possessed by a

gauging or dummy pig is if the pig becomes stuck in the pipeline,

which must be then excavatedngb'recover the pig and investigate
that cause of the pig stopping. The presence and location of
smaller defects which the gauging and dummy pigs were able to pass
by are not located by these tﬁﬁ types of pigs. The evidence thus
showed that gauging pigs and dummy pigs, while used for some
purposes in pipelines, do not offer all of the advantages or

perform the same functions as the patented caliper pig.
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Defendants assert the exiﬁfance of newly discovered evidence

regarding, in part, the acci tability of gauging pigs as a
substitute for the callper piq; 'Defendants' claimed evidence is
a paper, published in 1987 in a collection of essays on pipeline
pigging, written by TDW employ%g=6eoffrey Guy Trenchard Blanford.
In that paper, Blanford statadifhe "most serious competitor" to
TDW's caliper pig "is the 51mpla gauglng plate". See Def.E.A to
Motion and Brief to Receive Newly Discovered Evidence. Defendants
construe this single sentence i@;&lanford‘s paper as an impeachment
of Blanford's testimony given ﬁﬁ the damages hearing regarding the
limitations in using a gauginﬁ&?ig.

The Court, however, does ﬁét view that single sentence, taken
out of context, to impeach Blaﬁford's testimony at the hearing to
warrant reversing the Master'ﬁ findings on gauging pigs. The
remainder of that paragraph amﬁ_the following one indicate again

the limited knowledge and the hazards that are provided in running

a gauging pig through a pipe e. Even if that single sentence

afforded sufficient impeachment value against Blanford's testimony,

there was ample testimony and;;ther evidence, presented at trial
and the damages hearing, conce g the inadequacies of the gauging
pigs for the purposes for whi caliper pigs are used, to support
the Master's findings. Hav .:reviewed the defendants' "“new"
evidence, against the hearing nscripts and exhibits concerning
gauging pigs, the Court find@ no clear error in the Master's
finding that gauging pigs are tgacceptable substitutes for TDW's

caliper pigs.
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G. Defendants' claim 'fhut the AMSI, Vetco, Rosen and

Transcanada tools

j.ra acceptable, noninfringing
substitutes for TDW's caliper pig.

Defendants object to Findings of Fact 12(b), 18 and 19 in

which the Master found that cqﬁﬁhin tools cffered by other pipeline
service companies were not a&&%ptable, noninfringing substitutes

for the patented caliper pig.

‘Pefendants complain that the Master

mischaracterized the use of ﬁﬁeae tools as primarily corrosion
detectors, rather than as caifﬁer survey instruments.

Defendants' argument depeﬁ?s, again in part, on their equation
of "availability" to acceptabiiity as a noninfringing substitute
under the Panduit test. Defeﬁ&ants thus contend that these tools
were "available" on the marka#gﬁuring the relevant period and had
the ability, similar to that 6f the TDW caliper pig, to detect and
provide a location record of ﬂents and other deformations in a
pipeline. As discussed above, the Court is not convinced that mere
"availability" of a device is ﬁantamount to its "acceptability" as
a substitute for the patented device. Nor can a product be
considered an acceptable substltute when it does not possess all
the beneficial characteristics of the patented device, but is
either different or inferior ﬁ# that device. TWM Mfg. Co., Inc.

v. Dura Corp., 789 F.2d 895, 901 (Fed.Cir. 1986); Central Sova Co.

Inc. v.Geo. A. Hormel & Co., 723 F.2d 1573, 1579 n.4 (Fed.Cir.

1983). Devices which may inﬁﬁaate distortions in a pipeline's
geonmetry, but are not the equiﬂﬂlent of the caliper pig, are deemed

to be outside the relevant "minimarket" for caliper survey services
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in determining TDW's lost profits. See Yarway Corp. v. Eur-Control

USA, Inc., 775 F.2d 268, 276 (Fed.Cir. 1985). Further, the

"acceptability™ of the alleged gubstitutes must be guestioned when

the defendants ignored the "a lability" of those substitutes in

"designing around" the TDW patent. See Panduit, 575 F.2d at 1152
n.g.
The patentee's burden -1n demonstrating an absence of

acceptable substitutes is not gtringent.

The patent holder does not need to negate all possibilities that a purchaser might have
bought a ditferent product or might hawe foregone the purchase altogether. The "but
for* rule only requires the patentes to kie proof to a reasonable probability that the

sale would have been made but for thé infringement.

Paper Converting Machine, 745 F.2d at 21
[emphasis original].

The AMSI tool, for exampiﬁg was developed to detect pipeline

corrosion, and only incident&lly may detect dents and other

deformations in the pipelineméﬁometry. The testimony of AMSI's
president indicated the todi45 main use was for corrosion
detection, rather than itsigcaliper survey abilities. No
recognition of AMSI's calipéfﬁ capabilities over its corrosion
detection uses in the pipelinﬁgfield was evident from testimony
presented at the damages heariﬁg‘

Similarly, the use of ]ﬁ‘ Rosen geometric pig during the

relevant period was not clea established by the evidence. An
employee of the U. S. comp& ?’ with rights to use the Rosen
technology testified that the first use of the Rosen pig in the

United States was made in 198

a year after the relevant period.

See Lewis, vol.VIII, p.1569, ln.1-11. That same witness noted that
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the Rosen geometric pig had been used in pipelines in the North
Sea, Europe and the Middle Eas%, but did not say when those jobs
were performed. Id. p.1568,.iﬁ.20~25. Although Rosen's pig was
first shown at trade shows #ﬁ 1982, and Rosen advertised its
geometric pig in the United ﬂﬁﬁtas, Lewis also testified that he
would not include Rosen as amﬁﬁg the companies performing caliper
survey work before 1987. 1d4. p.1569, 1In.14-20; p.1585, 1ln.13-21.
Defendant Laymon admitted thatﬁhe had no knowledge of any caliper
jobs performed by a Rosen pig during the relevant period. See
Laymon, vol.III, p.631.

Testimony indicated that the Transcanada tool was first used
in 1972 to detect construction damage on new pipelines such as
dents and deformations, as well as detecting internal corrosion of
the pipeline. 8See French, VQI;VIII, p.1374. The Transcanada 1D
tool worked on a magnetic flux principle. A former employee of
Transcanada testified that the ID tool was used for caliper work
within Transcanada's own pipa$ine system, and was used on one

yearly U. S. pipeline job from 1981-85. Id. p.1388, 1412.

However, one drawback to the uBe of the ID tool was that it cost
nearly twice as much as a caliper survey offered by TDW.  Id.
p.1404, 1420~21. One of defendants' witnesses questioned whether
a tool using flux leakage prinﬁﬁples to detect and locate dents was
acceptable to a pipeline custaﬁﬁr wanting to locate dents, when the
flux leakage tools cost so muﬁh more to run than a caliper pig.

ee Casey, vol.VIII, p.l467, 1ln.20-25.
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Evidence from the damages hearing clearly demonstrated that
C. E. Vetco had performed only one caliper survey job during the
relevant period, on the Aliesico pipeline job in Alaska. See
Atwood, vol.V, p.817, 1ln.14-18. €. E. Vetco developed its caliper
pig for the 48" diameter Aliesto line. Id. C. E. Vetco has not
developed that caliper tool .ﬁn other sizes for use in other
pipelines, because its engineers have determined that the design
of that caliper pig is not ecoﬁ&mically feasible to be used in any
other pipeline. Id. vol.VI, ﬁ,1121, ln.12-21. C. E. Vetco has
called both TDW and EPS to bid on caliper survey jobs. Id. p.1123,
1n.10-13.

Testimony from several piﬁéline industry witnesses indicated
that they considered only TDW and defendant EPS to offer a caliper
pig survey services during the relevant period. See Wells,
vol.ITII, p.452; Dunham, vol.VI1I, p.1601, 1n.20-25; Bateman,
vol.VIII, p.1646-47; Griffin, vol.IX, p.1715, 1ln.16-17.

Defendants also claim the existence of newly discovered
evidence which allegedly impa&#hes the testimony of one of TDW's
witnesses concerning acceptabl@isubstitute devices in the relevant
period. Defendants point to n;paper in a collection of essays on
pipeline pigging, published in i9a7, and written by a TDW employee,
Geoffrey Guy Trenchard Blanfoxrd. In his paper, Blanford stated
that six companies were knowné@ompetitors in that they offered a
form of pipeline inspection dﬂﬁice "competing" with TDW's caliper
pig. Among the companies Blanﬁﬁrd named as "competitors" with TDW

were C. E. Vetco, Kopp, Rosen aﬁd Transcanada. Defendants contend
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that Blanford's statements regérding TDW's competition in caliper

surveys contradicts Blanford'é:‘testimony given at the damages

hearing regarding the lack of ‘acceptable substitutes for TDW's

caliper pig during the relevaﬁﬁiperiod.

From its review of Blanf 's testimony and the defendants'

"new" evidence, the Court is not persuaded that the "new" evidence
constitutes an impeachment 'ﬁf Blanford's previous testimony.
Blanford's paper points out &rawbacks and inadequacies of the
"competing”" devices as comparﬁﬁ.to TDW's caliper pig. The Court
finds no obvious inconsistenciﬁh between Blanford's paper and his
hearing testimony to cast doubﬁihpon that testimony. However, even
if Blanford's testimony werefihus discredited, the Court finds

ample evidence from the 'ﬁ@ﬂtimonies of pipeline company

representatives and represdﬁtatiVes from the Kopp, Rosen,
Transcanada and C. E. Vetco*ﬁompanies to support the Master's
finding that the devices conﬁ@nded to be in "competition" with
TDW's caliper pig were not “aa&ﬁ@table substitutes" for that device
during the relevant pericd. -

H. Defendants claim thﬁﬂ TODW did not show a demand in the

marketplace for theiy patented pig as commercialized.
Defendants object to thafkaﬂter's finding that TDW had shown

a demand for its caliper pfg services. Finding of Fact 9.

Defendants contend that the q@idance demonstrated that TDW's pig

was held in low repute in the pipeline industry, and cite several

instances in which the TDW pig performed unsatisfactorily, giving

inaccurate results and requiriig that the pig be run through the
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line twice. Defendants assert the poor reputation and
unreliability in results of the TDW pig are reasons why there was
no demand for TDW's services duxing the relevant period.

Under Panduit, the demﬁnd element “concerns only the
manufacturing/marketing C_&M of the patentee to meet the
demand. The demand which a pat@mtee must have the capacity to meet
is measured by the total sales, by the patentee and the infringer,
of the patented product." Datasgope Corp. v. SMEC, Inc., 11 USPQ2d
1321, 1324 (Fed.Cir. 1989) [emﬂﬁasis original]. From the Court's
review of the evidence, the Mamﬁer's finding as to demand for the
patented pig was factually sﬂﬁported and without error. That
evidence showed the need for thafpatented caliper pig was perceived
nearly twenty years ago by thefinventor, an employee of TDW, and
TDW promoted the pig's use'by thﬁ pipeline industry. The evidence
also showed that TDW was recognized in the pipeline service field
for its caliper surveys. When.ﬁhfendant Laymon left TDW's employ,
he apparently realized the daﬁhnd Created by the patented pig,
the same features in his inftinging device. The number of
defendants' jobs using the infringing devices containing the
patented feature is compelling evidence of the demand for the
product. See Gyromat Corp. ¥, Champion Spark Plug Co., 735 F.2d
549, 552 (Fed.Cir. 1984). Defﬁhdants, presented no evidence of

specially designed features on tpair infringing device which would
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overcome the problems defendanﬁk allege caused TDW's customers or
potential customers to turn taﬁﬁPS for better caliper services.
I. Defendants claim Tﬂ'ﬂ%td not show that the Green caliper
pig was not an accaﬁ#&ble poninfringing substitute for
the patented pig. -
Defendants complain that TDW put on no evidence, and the

Master made no finding of factfkegarding Green's patented caliper

pig as an acceptable noninfr ging substitute for TDW's patent
caliper pig. Defendants adﬁii that the Green pig was never
actually commercially produc&ﬂ; but contend that its design was
similar to TDW's pig. Green’ﬁ'patent having expired during the
relevant period, defendants .ﬂxgue that that pig design was
available for other companiea*_competing use in the caliper pig
services market.

Once again, defendants' “ﬂﬂuilability" argument in finding an
"acceptable substitute" must be rejected. In the case of Green's

pig design, defendants' contentions of "availability" are

unconvincing, as there apparengly was no commercial embodiment of
Green's design advertised or ﬁvﬁilable and put in use during the
relevant period. None of th¢ #1pe1ine customer witnesses called
by the defendants mentioned ﬁﬁ#ix consideration of the Green pig

design in the general area ot'ﬁipeline caliper survey services or

in contracting for such servidis
Additionally, the fact tﬂat Green's patent expired a year
before the defendants built their first pig weakens their argument

of the design's acceptabilitfﬁhs a substitute for TDW's caliper
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pig, when defendants “design; around" TDW's patented product

rather than the "available" G en pig design.
I1II. DEFENDANTH' OBJECTIONS _QO AWARDE8 OF LOST PROFITS8 FOR
PARTICULAR JOBB..
A. Defendants' claim twl: TOW is not entitled to lost

profits on any survey jobs defendants performed for
Laurel Pipeline. |

Defendants object to Findiﬁg of Fact 21, in which the Master

found, by implication, that h of the four caliper survey jobs

defendants performed for the_ rel Pipeline Company would have

been performed by TDW, but fo

he infringement of the defendants.
In support of this objection efendants claim the applicability
of a rule denying the patent#e lost profits on jobs where the
customer would not have used “patentee or the patented product,

regardless of the infringer's @ctivity. Defendants point to the

testimony of Laurel Pipe @ representatives, who, after

experiencing unsatisfactory suiwey results from TDW's caliper pigq,
refused to use TDW's or any ﬁﬂﬁilar caliper pig to survey their

lines.

Defendants cite the distr court decision in Datascope Corp.

v. SMEC, Inc., 5 USPQ2d 1963 N.J. 1988), as support for the rule

that a customer's preference ‘f6r the infringing device denies to
the patentee lost profits a butable teo that customer. The
recent reversal of that decis precisely on the point argued by

defendants has been noted by 8 Court. In reversing the lower

court, the Federal Circuit stated
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We note, first, the logical error in congidlering the preference of customers for the
infringer as a source of supply. That preference, if it exists, bears no relevance to
element three of the Panduit test, concerns only the manufacturing/marketing
capability of the patentee to meet th , The demand which a patentee must
have the capacity to meet is measurgtf by the total sales, by the patentee and the
infringer, of the patented product. "~

Datascope Corp. v. SMEC Inc., 11 USPQ2d 1321,
1324 (Fed.Cir. 1989) [emphasis original].

Contrary to defendants!' a##artions, the evidence supports the
implication in the Master's Fiﬁding of Fact 21 that, but for the
defendants' infringement, TDW would have performed the four caliper
survey Jjobs for Laurel Pipeliq#. The representative for Laurel
testified that the decision tﬁ use EPS instead of TDW was made
without his knowledge, and dafﬁndants' pigs were run in Laurel's
lines despite his objections'ﬁp using any caliper survey device
similar to TDW's patented pig._?ﬁgg Kinnear, vol.IX, p.1734, 1n.6-
25; p.1735, 1n.1-9. This sam#iwitness testified that he saw no
particular characteristic of ﬁés' infringing pig to cause it to
perform more accurately that Tﬂw's patented device. Id. at p.1749,
1n.7-10. The evidence demonstrates that Laurel, as a previous

customer of TDW, in seeking caliper survey services, was thus able

to turn to defendants' in-.inging device as an immediate
alternative to TDW's pig. Fraﬁ;this it can only be concluded that
but for the defendants' infrinﬁ%ment, TDW would have performed the
caliper survey jobs for Lauroiﬁ?ipeline Company, who sought those

services during the relevant pﬁriod.

B. Defendants claim th#if the Master mistakenly included a

bend detector job %8 an internal geometry survey in

calculating TDW's lﬁﬁ% profits.
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Defendants object to thd'naster's inclusion of what they
allege is primarily a bend duﬁ#ctor job they performed in Canada
in 1986, in the calculation of iost profits to TDW. See P1.E.32.
Because the Master excluded defendants' bend detector jobs from the
calculation of lost profits (?iﬁding of Fact 29), defendants argue
that the inclusion of the oné bend detector job in TDW's lost
profits is error.

The testimony of Defendant Laymon at the damages hearing was
contradictory as to the nature of the job described in Pl.E.32.
Defendant Laymon at one point in his testimony admitted that Exh.32
pertained to an internal assembly job in Canada with total revenues
of $26,616.80. Laymon, vol.III, p.591, 1ln.8-12. lLater, defendant
Laymon testified that Exh.32 pertained to a bend detector Jjob
performed after another compqﬁy‘s dummy tool had been bent in the
customer's pipeline. Id. p.?ﬁ?, 1n.11-17.

Def.E.238A contains two qﬁread sheets entitled "What TDW would

have bid on EPS jobs." A spe éhl category, entitled "Bend Detector

Jobs" is included in those tw#l charts. Pl.E.32 is not claimed by

the defendants as a bend dets br.job on Def.E.238A, although other
jobs are claimed as such.
P1.E.32 is an invoice t om EPS and other related paperwork

dated April 1986, and shows tﬁ ¢ both bend location and a geometric

survey were offered and billad in April, 1986. The description of

work performed on the invo ;im stated to be to "bend locate &

gauge 133 Miles x 20 inch djalleter pipeline". Defendant Laymon's
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‘better position to determine the

- this point. See McGraw FEdison
_ , 196 F.Supp. 664 (E.D.Ark.
1961), aff'd 308 F.2d 70 (8t ] "Cir. 1962) ("the Court is more
reluctant to overturn the Mast findings where such findings are
based upon conflicting testimgfly of witnesses who have been seen
and heard by the Master ..."). -

c. Defendants clainm mﬁﬁ ¢annot recover damages on two

Canadian jobs perfoimed in 1982, before TDW actually

charged defendants h infringement.

Defendants' objection to the Master's inclusion of lost
profits for two jobs performed in Canada in 1982, is based on

defendants' argument that TDW f_iled to mark its caliper pig with

the word, "Patented" or the & ﬁreviation "Pat." as required by

statute, and thus failed to iﬁve notice to defendants and the
public about the patented staﬁﬁs of the caliper pig. Defendants

maintain that TDW's failure to 'mark its pig excludes any damages

for patent infringement occuf¥ing before an actual charge of

infringement to defendants was- made by TDW. Defendants contend
that the actual charge of no ication from TDW was not provided
to defendants until November 30; 1982, and thus the two Canadian
jobs defendants performed prior to November, 1982 should not be
included in the calculation of lost profits to TDW.
TDW offered into evide: three letters sent between its
counsel and defendants and defamdants' counsel. Pl.E.161-163. On

June 18, 1982, TDW counsel Johfiion sent letters to defendant Laymon



and former EPS partner Lanny Potts, informing them of TDW's
awareness of EPS' contract witﬁ_a Canadian pipeline for a caliper
survey, using a device similuﬁito TDW's caliper pig. Johnson's
letter specifically informed the EPS partners of the patent numbers
of TDW's caliper pig patents iﬁ-Canada and the U.S., and that use
of EPS' device would be an un&ﬁthorized use of devices covered by
those patents. Johnson closﬁa the letters by warning of TDW's
intent to seek an injunction dﬂﬁ damages for any past or potential
infringements. Counsel for Eﬁﬁ, Dorman, responded to Johnson's
letter on June 23, on behalf of Laymon and Potts, stating that EPS
had avoided infringement by designing around TDW's patent.

In his finding of fact'ii, the Master concluded that TDW
counsel's letter of June 15 and 18, 1982 to Potts and Laymon
constituted a notice of infringement of TDw's patent. The Master
also held Johnson's letters cﬂhstituted a notice of infringement
within the meaning of 35 U.S.C. §287. The Master's conclusion of
a sufficient notice of infringﬁﬁant was based upon his finding that
Dorman's letter of June 23, 1@32 responded to Johnson's earlier
letters by asserting that EPS'ﬁEd not infringed TDW's patent. The
Master drew the inference fromiﬁorman's response that EPS regarded
Johnson's letters of June 15 ﬁﬁﬂ 18 as charges of infringement.
required by §287 (although TDW;argues that since only TDW handles
the caliper pigs in providing survey services, no member of the
public can be misled by the lﬂ@k of a "patent" marking on each of

its pigs). The issue thenﬁﬁis the sufficiency of notice of
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infringement provided defendanéﬁ by TDW counsel on June 15 and 18,
1982. Dorman's letter of lidye 23, 1982 responds to the two
letters, by offering assuranaﬂﬁ that the defendants had avoided
infringement by designing ﬁﬁbund TDW's patent. "When one
acknowledges for his adversagﬁ that the adversary 1is claiming
infringement, the law most caﬁtainly does not compel the patent
owner to repeat it any more eﬂ@liaitly." Livesay Window Company
v. Livesay Industries, 251 F.2d 469, 475 (5th Cir. 1958).
Defendants characterize Jﬁhnson's two letters as "cautionary"
and therefore not an actual notice of infringement. That the two
letters may be phrased in termmiof defendants' future infringement
is explained in the letters! fifat paragraph, where Johnson states
his learning of a future pipd%ine survey with devices which had
been described as similar to:ﬁhat covered by TDW's patent. The
effect of TDW's warning of inffihgement is not lessened because the
act of infringement has notfﬁnt occurred; no law requires an
infringement to have taken pl#ée prior to an effective notice of
infringement. 35 U.S.C. §i§3 only requires proof that the
infringer was notified of infringement and continued to infringe

thereafter. 374 F.2d 764 (7th Cir. 1967).

The notice provision of §287';s patisfied if tie infringer was
given the same information a® the statute requires for patent
marking, which need only #éﬂtain the word "patent" or its

Id. The second paragraph of

recites the word "patent" in

connection with the patent nﬁ%bars for TDW's Canadian and U.S.
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patents on the caliper pig. Additionally, TDW warned defendants
in its intention to "aggressiﬁely" seek legal remedies against
them. A charge of infringemﬁﬁt, as was recognized in Dorman's
response, would seem readily“@pparent in TDW's threat of court
action.

Defendants contend the rﬁénnt decision in Refac Electronics

Corp. v. A & B Beacon Businé#s Machines Corp., 8 USPQ2d 2028
(s.D.N.Y. 1988), supports their argument that Johnson's letters

were an insufficient notice offinftingement. However, the Court's
review of that decision revea;ﬁjdifferences in the letters sent in

Refac and those at issue here..” The letters sent by Refac omitted

mention of the particular infﬁ \ging device sued upon; the eleven

devices listed in the Refac letters were wholly different in nature

from that sued upon so that th@ ccused infringer could not be said

to have had notice of the pat @e's intent to include that device
among those listed in the 1et#hfs charging infringement. Id. at
2030. The accused infringer'éaresponse letter requested further
information about the devices &@Ieged to be infringing, and did not

acknowledge Refac's accusatioﬁ;qf infringement. Id. at 2029. 1In

contrast, Johnson's June 18,ﬁ;§82 letters tco Laymon and Potts

specifically mentioned defendants' proposed use of a device to

perform pipeline caliper sur#@fs in cCanada, and warned of the

likelihood for infringement ofﬁﬂﬁﬂ's caliper pig patents in Canada

and the U.S. upon the use of i fendants' device. No possibility
thus existed here for confusien by the defendants about which

devices Johnson's letters inteéhded to cover. This was evidenced
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by Dorman's June 23 response lﬁﬁter, which did not request further

information from Johnson about what devices he meant, but instead
denied infringement and assertém_ﬂefendants' intentional avoidance

of infringement by designing afound the TDW caliper pig patent.

D. Defendants' claim that TDW cannot recover damages for
foreign jobs perforﬁi  prior to November 8, 1984.
Defendants object to thejiaster's inclusion of lost profits

for jobs defendants performed LEHCanada and Italy prior to November

8, 1984. The Master's inclusiﬁﬁjof lost profits for these jobs was

based upon his Finding of Fa 524 that defendants shipped their

infringing pig components fromf 1@ United States to the foreign job

site. The Master also found ﬁhat after completing these foreign
jobs, defendants shipped the pééﬁs disassembled components back to
Tulsa for use on subsequent fd?ﬁign or U.S. jobs.

In their assertions of a#ﬁbr, defendants place much emphasis
in their argument regarding the unassembled state in which their
pigs were shipped to foreign;ieb sites. Defendants contend that
their pigs were not assembled in the United States before July,
1983. Defendants do not cite.any evidentiary support for this
contention and the Court's ré ﬁw of the record found no evidence

indicating when defendants first assembled their infringing pigs

in the United States. Likewise, defendants' contention that their

first two jobs were performed. 1982 in Canada, without assembling
their pig anywhere but at th ‘anadian job site, is also without

evidentiary support in the recd¥d, as reviewed by the Court. After
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reviewing the record, the Cﬁurt finds no clear error in the
Master's Finding of Fact 24. .

In their reply brief, defﬁﬁﬂants also apparently object to the
Master's Conclusion of Law .fﬁ. There, the Master held the
defendants' reliance upon l.ﬂ' Packing Co. v. laitram Corp,
406 U.S. 518 (1972), was mispﬁﬁéad, in that Deepsouth's products
were never assembled in the U.8. and thus avoided infringement.
Defendants point out that iﬁ_= Dg eepsouth, there were sales and
assembly in the United Stat&#' of devices which were held to
infringe, but that the unasﬁﬁﬁbled. components sold in foreign
countries were held not to inﬁfinge. Defendants may be correct in
this characterization of the Degpsouth decision; however, the Court
finds their reliance upon ggﬁyﬁgg;g is misplaced for reasons in
addition to that stated by thﬁ;ﬂaster.

The facts surrounding thﬁ( defendants' operation of their
caliper survey business distinguish the instant case sufficiently
from that of the infringer in Deepsouth to cause this Court to
question Deepsouth's applicahil?ty. In Deepsouth, the infringing
units remained unassembled for ﬁhipment to foreign purchasers, who
assembled and used the infringing device overseas. The Deepsouth
defendant apparently had no fdrﬁher involvement with an infringing
unit, once it was shipped to the foreign purchaser. In Deepsouth,
the Supreme Court noted that;ﬁhe return of the foreign-purchased
infringing devices for subseqﬁgnt use in the U.S. would not allow
the defendant to escape liabiiity for infringement: "[c]ertainly

if Deepsouth's conduct were_iﬁtended to lead to use of patented
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deveiners inside the United' States its production and sales
activity would be subject 'ﬁa injunction as an induced or
contributory infringement." JId. at 526.

In the present case, howéﬁﬁr, defendants' conduct in shipping
their pigs overseas in less than operable condition was intended
to lead to defendants' continnéd use of their infringing devices
within the United States. Deféﬂdant Laymon established that after
performing caliper survey jobs in Canada and Italy, defendants
brought the pigs back to the.U@S. for future survey jobs in the
U.S8. and overseas. See Laymoh, vol.III, p.605, 1n.13-24; vol.X,
p.1947, In.2-7. Defendant Laymon also testified that in the first
years of EPS' operation, EPS had only three recording instruments,
and thus could not perform cal#par survey jobs in the U.S. if the
recorders were shipped overseaé'with the pigs; therefore the EPS
technicians hand-~carried the,ﬁﬁcorders to foreign Jjob sites and
then back to the U.S., Id. at_§,1883, In.1-6. Laymon also noted
that the same pig componentﬁ;are used in defendants' pigs to
perform survey jobs in both the U.S. and foreign countries. Id.
vol.I1II, p.605, 1n.l1l7-24; vol.f, p.1945, 1n.l1l6-17. Components of
the infringing pig are maintained and stored unassembled at
defendants' offices in Tulsa; defendants compile pig components as
needed for a particular job. Jd. p.1960, 1ln.1-6. For both U.S.
and foreign survey jobs, defenidants basically ship their pigs in
the same manner, reserving #final, albeit minor, assembly and
adjustments to the pig to be done at the job site. Id. p.1889,

1n.12-22; p.1884, 1ln.15-23.



Unlike the defendant in pPgepsouth, defendants did not intend
to make a one-time sale to foreign purchasers of their infringing
device; defendants instead sold their use of the infringing devices
to pipeline customers in the U.S. and in foreign countries.
Defendants' rotation of the infringing devices between foreign and
U.S. survey Jjobs as needed enabled defendants to exploit
opportunities for survey jobs in the U.S. as well as overseas.
Defendants®' overseas use of tﬁﬁir infringing pigs thus cannot be
as neatly separated from their infringing activities in the U.S.
as was the case in Deepsouth. While perhaps not following the same
reasoning as used by the Mastey in proposed Conclusion of Law 16,
the Court, after de novo review of that Conclusion, is nevertheless
unpersuaded by the defendants' arguments of Deepsouth's
applicability to the facts of this case.

E. Defendants' claim thﬁt TDW cannot recover lost profits

on survey jobs lost to defendants unless TDW can show
that it was the second lowest bidder.

No decision or statute wa

located which cited such a rule
requiring a showing of a secon&Tiﬁwest bidder. The decision cited
by defendants as support for ﬁhé.stated "rule", Leesona_ Corp. V.
U.S., 599 F.2d 958 (Ct.Cl. 1979), does not set forth such a rule.
Leesona also is distinguishable on its facts from this case or any
other case involving damagqﬁ assessment against a private
infringer, rather than the Uniﬁﬁd States. The federal government
issued to Leesona a negotiatedi#antract letter for procurement of

batteries, on which Leesona had a patent. The government soon
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thereafter withdrew the letter contract and sought bids from
Leesona and several other compiﬁies for the batteries. The lowest
bidder received the contract, aéﬁfbegan'manufacturing the batteries
under Leescna's patent, furnisﬁ¢d by the government. Leesona was
the second lowest bidder, and Eﬁéd the government for infringement
of its patent. .

As the Court of Claims pd{nted out, the theory for recovery
against the government for patéﬁt infringement is not analogous to
that in litigation between private parties; the government's
infringement is deemed a "takiﬁg" of the patent license under an
eminent domain theory, rather than under patent infringement
damages statutes. Id. at 964._ The federal government procurement
and contract bid procedures also cannot be compared to the contract
dealings between private companies.

Defendants also suggest that the Master did not consider the
rule that where a patent owner and the accused infringer had a
number of competitors bidding for jobs, the patent holder must show
that he bid on all lost salms he claims to have lost. See

Defendants' Objections, p. 64 (citing Milgo Electronic v. United

Bus. Communication, 623 F.2d'&§5 (10th Cir. 1980).
However, as the Milgo decision indicated,

[n)either the trial court nor the appullﬂte court can demand absolute proof that
purchasers of the infringing product: wolld have bought the patent-holder's product
instead. It is impossible and therefore unnecessary for the patent-holder to negate
every possibility that the purchasers: might not have bought another product. The
plaintiff's burden of proof is not absnlmh but rather one of reasonable probability.

id. at 663.
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In Milgo, the patentee an@?the infringer were deemed to be the

only "viable" competitors in ﬁg marketplace, and the court there
held it "unnecessary for the_tﬁ@tentee] to prove that he bid or at
least solicited bids on every:ihfringing sale in order to recover
lost profits for these sales."-fig. at 664. The evidence here does

not support defendants' conteption that "important" competitors

existed during the relevant period who bid against defendants and
TDW for caliper survey jobs dﬁ#ing the relevant period. Instead,
the evidence indicates that Tﬁﬁgand defendant EPS were considered
to be the primary "“viable" coﬂﬁﬁtitors offering pipeline internal
geometry caliper surveys durin% the relevant period. For many of
the same reasons that the Cﬁﬁ#t has found these other alleged
"important" bidders to have ﬁ;n—acceptable substitutes for the
patented device, the Court fin@k that the presence of the alleged
bidding competition was negligiﬁle, and thus does not require TDW
to show that it bid on all joﬁﬁ in order to receive lost profits
on the jobs performed by the dafendants.

F. befendants' claim tﬁﬂt TDW cannot recover lost profits

on 6" diameter pipeline surveys.

Defendants object to the M ster's inclusion in his calculation
of lost profits of three survey jobs EPS performed on 6" diameter
pipelines. Defendants' objecﬁinn is based upon their contention

that TDW took its 6" caliper pig off the market in 1981 and

instituted a company policy f@¥iidding further use of the 6" pig,
because of customer complaints #nd dissatisfaction with the results

obtained from that particular size of pig. Despite the alleged
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company policy, defendants als¢é contend that TDW used its 6" pig
on a pipeline survey job in ﬁﬁstralia in 1983, with such poor
results that TDW was “throﬁﬁ' off" that Jjob. According to
defendants! witness, TDW thuh reinstated its policy of not
providing 6" caliper pig survey;. See Beach, vol.XI, p.2005, 1n.1-
11.

At the damages hearing, gﬂw presented evidence showing that
it had used its 6" caliper pig to perform several caliper survey
jobs during the relevant perid@fwhen defendants contended that TDW
had withdrawn the 6" pig. §g§{P1.E.159. In response, defendants
charge that TDW used its 6" plig on those several jobs in violation
of its own company policy, with@ut approval of TDW management, and
with knowledge of the 6" pig's faulty design, thereby perpetrating
a fraud upon the public. Accoyding to defendants, "principles of
equity" should prevent TDW from recovering lost profits on EPS' 6"
survey jobs in view of TDW's pﬁuatice of a "fraud" upon the public
and TDW's customers with its 6" pig.

Defendants did not spetify the "principles of equity"
supporting their argument. The Court must therefore infer that
defendants' reliance is upon thﬁ “ciean hands" doctrine, which bars
relief sought by a plaintiff wheose prior conduct had violated some

legal or equitable prinCiPIE-.:

If the Court's inferenc is correct, several problems are

apparent in defendants' assertﬁbn of the "clean hands" doctrine to
deny TDW lost profits on the ﬁhree 6" jobs. It is questionable

whether TDW's use of its 6" pig was even a "violation" of its own
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company policy and without th& knowledge of its management; no
evidence clearly established ﬁﬁch alleged "nefariousness" within
7 Rubber Mfrs. Ass'n.

TDW's operations. See Nike Inc.

. , 509
F.Supp. 919, 926 (S.D.N.Y. fi931) ("clear, unequivocal, and
convincing evidence" required ﬁu establish the defense of unclean
hands). Even 1if such iﬁ&racorporate "infractions" were
established, the Court fails taiﬁee how such can be labeled as a
violation of a legal or equitable principle serious enough to
invoke penalties against TDW’uﬁﬁ?r the "clean hands" doctrine. The
evidence does not show a "bad iﬁtent“ on the part of TDW, which is

necessary to invoke the docﬁﬁine. See Wells Fargo & Co. V.

Stagecoach Properties,Inc., 688 F.2d 302, 308 (9th Cir. 1982) (bad
intent is the essence of unci&an hands defense). Finally, the
Court questions whether defendﬂhts can invoke that doctrine here,
as defendants assert damage to TDW's customers and the public, but
not to themselves, from TDW's alleged "fraudulent" use of its 6"
pig. “The maxim of unclean haﬁﬂs_is not applied where plaintiff's
misconduct is not directly relaﬁad to the merits of the controversy
between the parties, but only where the wrongful act in some
measure affects the equitabl@“ralations between the parties in

respect of something brought before the court for adjudication.

The alleged wrongdoing of the % aintiff does not bar relief unless

the defendant can show he personally been injured by the

plaintiff's conduct." Mit os. Film Grou Cinema Adult

V.

Theater, 604 F.2d 852, 863 (5 Cir. 1979).
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The Court, from its exaﬁihation of the evidence, finds no
evidence of a "fraud on the pdﬁiic“ practiced by TDW with regard
to its 6" caliper pig, nor cldir error on the part of the Master
in awarding TDW lost profits &h the defendants' three 6" survey
jobs. TDW's evidence demonst#ated that it had the ability to
perform 6" caliper survey jobs:ﬂuring the relevant period.

G. Defendants' claim thii TDW should not recover damages for

a job performed afﬁfr the relevant period with EPS!

vexternal finger asuﬁhhly" pig.

Defendants complain of tﬁﬁ Master's inclusion in the 1lost
profits calculations of a job’iﬁay contend was performed after the
relevant time period with their other caliper pig embodiment. That
embodiment used an "external;:finger assembly" instead of the
"internal finger assembly" found to be an infringement by this
Court on April 30, 1986.

Defendant EPS' invoices ﬁhd job paperwork on this one job
clearly indicate that part of the caliper survey work performed by
defendants took place between April 21 through May 2, 1986.
Defendant Laymon has conced¢#5 that this part of the job was
performed with the infringing ®internal finger assembly" caliper
pig. See Laymon, vol.III, p.S%D, In.16-25.

However, defendants claim that the second part of the job,
covering the period from May 4-14,1986, was performed with the

"external finger assembly" pig after the relevant period. The EPS

3Defendants’ objection was actually d:recta’.! ‘toward the inclusion of two EPS jobs files, corresponding
to PLE.15&16, in the Master’s calculations of lost profits to TDW. However, in Finding of Fact 26, the Master
excluded the job in PLE.16 from the lost profits caleulations as a bend detector job.
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invoice and job paperwork covering this part of the job do not
indicate whether an internal or external finger assembly was used
after April 30, 1986. Defendant Laymon testified that that job was
performed with the "external finger assembly". See Id. vol.III,
p.659, 1ln.14-21. Defendant Laymon also testified that he was
advised of the Court's infring#ment finding on May 1, 1986, and
that he immediately made arrangﬁhents to have a new finger assembly
manufactured for the pig on tﬁis job. Laymon testified that he
also spent that day and the next looking for casters or rollers to
attach to the ends of the modifinﬂ finger assembly; however, he was
unsuccessful in finding anything in stock and readily available for
use on the pig on the job in progress. Id. vol.III, p.578-79.
Laymon's testimony was not definﬁte as to when the "external finger
assembly" was actually put on the pig in use on the job and no
documentation was available %o pinpoint when Laymon sent the
finished "external finger assembly" to be used on that job. See
Id. vol.III, p.571-72.

Defendants produced the jﬁ% file to TDW, identifying it as a
job using the infringing int;rnal finger assembly. See Id.
vol.III, p.564, 657. Defendants now claim it inequitable for the
Master to penalize them for thelr inadvertent production of their
mislabeled file. However inadﬁnrtent defendants' mislabeling may
have been, any penalty creat@d by that mistake should not be
assessed against TDW, since “aﬁ? adverse consequences must rest on
the infringer when the abilityiﬁo ascertain lost profits is due to

the infringer's own failure to keep accurate or complete records."
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Lam, Inc. v. Johns-Manville ggﬁp., 718 F.2d 1056, 1065 (Fed.Cir.
1983) (citing Milgo, 623 F.Zd'éi 665). Aside from that question,
the Court does not find the Ma&iar's identification of both parts
of this particular job as performed by the infringing internal
finger assembly to be clearly erroneous. Defendants could not
furnish evidence, either by teﬁ?imony or by document, of a precise
date to prove if and when th@i switched to the external finger
assembly on this job. Lacking“#ﬁch evidence, the Master could not
apportion the damages betweenfﬁhe usage of the infringing finger
assembly and the alleged use szthe external finger assembly.

H. Defendants' claim ﬁﬁat TDW's conduct during lawsuit

justifies a denial of}pxejudgment interest to TDW.

Defendants complain that;#he Master's award of prejudgment
interest to TDW is an abuse of'discretion. Defendants contend that
many of TDW's actions taken du#ing this litigation were contrary
to what TDW knew or should ha&a known of the "actual" or "true"
facts, and were taken intendinq to "punish" defendants by forcing
them to incur increased time aﬁﬂ expenses to defend against TDW's
claim for damages.

In 1983, the Supreme Coutt set forth the standard for the
award of prejudgment interestfhnder 35 U.S.C. §284, noting that
such interest should ordina:#iy be awarded where necessary to
afford a plaintiff full coﬁﬁ@naation for infringement of the

patent. General Motors Corp., .y. Devex Corp., 461 U.S. 648, 655

(1983). However, the Court also indicated that prejudgment

interest is not required to be awarded on every determination of
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infringement, but may be limitﬁﬂ or denied, in circumstances such
as when a patent owner is  responsib1e for undue delay in
prosecuting the lawsuit, or in M"other circumstances”. Id. at 656~
57.

Defendants contend the “otﬁnr circumstances" language of Devex
applies to TDW's prosecution offits damages claim. This contention
is premised on defendants' cou&lusion that TDW pursued its claim
for damages, despite knowing (ér that it should have known) that
it could not prevail on such a claim. Defendants essentially
impute to TDW the "knowledga*hthat each of defendants' sixteen
objections, discussed above, wﬁﬁld be sustained.

No court has yet giveﬁ: definition to the term "other
circumstances" to illustrate  Bituations justifying denials of
prejudgment interest. In nﬁ&gx, the Supreme Court found no
unnecessary delay on the part_#f the plaintiff there, indicating
that the plaintiff "had done ‘no worse than fully litigate its
claims, achieving a large judgment in its favor." Id. at 657. The
Court here similarly finds TBW's prosecution of its claim for
damages to be "no worse" than was that of the plaintiff in Devex,
in seeking to prove its damagﬁb-from defendants' infringement of
TDW's patent. The record does not demonstrate TDW's possession of
n"knowledge® or an intent to*?punish" defendants through their
expenditure of time and ﬁﬁhﬁy, as alleged by defendants.
Defendants have not supplied thé Court with any evidence to support

their allegations of TDW's "

:wledge" and intent to punish thenm,
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to warrant a finding that ﬁﬁb Master's award of prejudgment

interest is an abuse of discretion.

In summary, then, the Cou#t finds as follows:

1. Plaintiff TDW's ohiiction to the Special Master's
Proposed Finding of Fact 30 isiﬁereby SUSTAINED.

In calculating lost profits due TDW for defendants' 1986
caliper survey job in Venezuela, the Court has attempted to use the
same methodology used by the"ﬁﬁster. Using Pl1.E.96, TDW's Cost
List, and referring to the thirdffpage, headed "Foreign-Products/New
Construction", the Court noted'ﬁrom P1.E.33 that the 1986 Venezuela
survey was for 119 miles of 26" diameter pipeline carrying natural
gas. Using the chart on page ﬁﬁ?ﬁe of P1.E.96, the amount for that
length and size of pipeline.ﬁhd product is listed at $14,392.
Multiplying that amount by the 51% contribution margin as set out
by the Master for 1986, the Couft arrived at an amount of $7,339.00
to represent lost profits taj.TDW on the 1986 Venezuelan job
represented in P1.E.33.

Plaintiff TDW and defendﬁhts shall have ten days after the
date of this Order to submitfﬁo“the court any correction to its
calculations of lost profits-&# set forth above. Such correction
must be substantiated with appr@priate documentation, evidence, and

applicable legal authority, if any.
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2. Defendants' seventeeﬁ;objections to the Special Master's
Proposed Findings of Fact aﬂﬂ Conclusions of Law are hereby
OVERRULED. -

3. All Proposed Findinéﬁ of Fact and Conclusions of Law
submitted by the Special Mastag; with the exception of Finding of
Fact 30 as noted above, have hh&n reviewed by the Court and are
hereby ACCEPTED AND ADOPTED by the Court, pursuant to F.R.CV.P.

53(3) (2).

IT IS SO ORDERED this __3} day of September, 1989.

- ? D ‘ h
- Chief Judge, U. S. District Court
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CT OF OKLAHOMA

SEP 21 1989 oF

Jack C. Silver, Clerk
U.5. DISTRICT COUIrQT

ROSE MARIE STARRETT,
Plaintiff,

vs. No. 84-C-695-B ‘/

ROBERT E. WADLEY, et dl.,

Defendants.

Judgment is hereby enteréd in favor of the plaintiff, Rose Marie Starrett,

and against defendant Board of County C nissioners of Creek County, Oklahoma, in the

total amount of One Hundred Sixty Thowmd Dollars ($160,000.00), without interest, for

personal injuries, said sum including th!e.sum of One Hundred Ten Thousand Dollars
($110,000.00) for attorney fees and costs.
DATED this %! day of&aptember, 1989,

'/?laozzé’ﬂ: /l\%/%/

United States District Judge




S~

UNITED STATES msTRICT COURT FOR THE
NORTHERN DIEWI’CT OF OKLAHOMA

UNITED STATES OF AMERICA,

FITrnp

Plaintiff,

SEP 21 193¢
Vs.
“hfﬁf C. Silver, ¢ k
VIRGINIA SMITH, U.s, DS”“CTCOGET

a/k/a Virginia 0. Smith,

CIVIL ACTION NO. 88-C-1631-B

et ol Vet Yt et T i —

befendant.

DEFAULT JUDGMENT

This matter comes on for consideration this ég(ﬁgﬁgay
of ,(fALAQ)t” ' 1989,4Wha Plaintiff appearing by Tony M.

Graham, United States Attorne¥ for the Northern District of

Oklahoma, through Catherine J;'Depew, Assistant United States
Attorney, and the Defendant,?%irginia Smith, a/k/a Virginia O.

Smith, appearing not.

The Court being fully advised and having examined the

court file finds that Defendant, Virginia Smith, a/k/a

Virginia 0. Smith, was serve&wwith Summons and Complaint on

June 6, 1989. The time w1th_u:wh1ch the Defendant could have
answered or otherwise moved uﬁ to the Complaint has expired and
has not been extended. The Dﬁfendant has not answered or
otherwise moved, and default ﬁas been entered by the Clerk of
this Court. Plaintiff is eﬂﬁﬁtled to Judgment as a matter of

law.

IT IS THEREFORE OR ®BD, ADJUDGED, AND DECREED that the

Plaintiff have and recover jddigment against the Defendant,




Virginia Smith, a/k/a Virgini@"o. Smith, for the principal
amount of $2,700.00, plus acéﬂu&d interest of $671.67 as of
December 6, 1988, plus interﬁ%t'thereafter at the rate of 3
percent per annum until judgﬁﬁht, plus interest thereafter at

the current legal rate of percent per annum until paid,

plus costs of this action.

bt S/ THOMAS R. BRETT
TTUNITED STATES DISTRICT JUDGE

cen




IN THE UNITED ST. JISTRICT COURT FOR THE
NORTHERN DIf ]

MARTHA WELLS,

Plaintiff,

Vs, Case No. 89-C-414-C
FEDFERAL, DEPOSTT INSURANCE
CORPCRATION, in its

corporate capacity and/or in its
capacity as liquidation agent for
Stillwater Community Bank,

Stillwater, Oklahoma; FILEL
STATE OF COFLAIKMA, X rel,, .

STATE BANKING COMMISSTONER; ‘N OPEN COURT
DAN TAYIOR, individually and/or o

as an employee of the Federal St 2 L18ES
Deposit Insurance Corporgtion

in any capacity; and ' Jack C. Silver

JOHN AND JANE DOES,
individually and/or in their
capacity as employees of the
Federal Deposit Insurance
Corporation in any capacity,

Clerk, U. S. District Court

Defendants.
STTRULATION OF THE STATE OF
OKLAHCMA, EX REL. COMMISSION, ONLY

COMES NOW the Plaintiff, Wells, pursuant to Federal Rules of

Civil Procedure, Rule 41 (A) (1) (i and dismisses all claims against the
State of Oklahoma, ex rel., State Commissioner, without prejudice to
the filing of a future action. Th 1 current parties, whe have entered an
appearance in the above styled i.e., the Federal Deposit Insurance
Corporation, in its corporate cap and/or in its capacity as liquidation
agent for Stillwater Commnity ‘@tillwater, Oklahoma, the State of
Oklahoma, ex rel., State Ba .-E',sioner, and John and Jane Does,
individually and/or in their ca 8 employees of the Federal Deposit

Insurance Corporation in any capa ipulate to said dismissal.




Dy choel ) s,
"MICHAEL J. E OBA #2644

"P. 0. Box 52278

Tulsa, Oklahoma 74152

' (918) 745-0077

‘Attorney for Plaintiff

./

e

- ZIEREN uﬁd #9999
890 eOk Plaz

100 West Sth Street
Tulsa, Oklahoma 74103
Attorney for FDIC, in itg :
Capacity and/or in its capacity a !
agent for Stillwater Community Ban 41llwater,
Oklahoma, and Defendants, John and

ok 2
PHIL, PINNELL, OBA #7169
Assistant United States Attorney |
TONY M. GRAHAM, United States Att
3600 U.S. Courthouse
Tulsa, Oklahoma 74103 :
Attorneys for Dan Taylor and John Jane Does

J, B. FRANKS, OEA #3104
sistant Attorney General _

J H. HENRY, Attorney General
ef, Tort & Contract Litigation
420 West Main, Suite 550 R
Oklahoma City, Oklahoma 73102
Attorneys for State of Oklahoma, 4
State Banking Commissioner




IN THE UNITED ST
NORTHERN

MARTHA WELIS,
Plaintiff,

vs.

FEDERAL DEPOSIT INSURANCE
CORPORATION, as Liquidating
Agent for STILIWATER
COMMUNITY BANK,

STILIWATER, OKLAHOMA;

STATE OF OKLAHOMR, ex rel.,
STATE BANKING COMMISSIONER;
DAN TAYIOR, individually and/of
as employee of the Federal )
Deposit Insurance Corporation,
as Liquidating Agent for
Stillwater Community Bank,
Stillwater, Oklahoma; and
JOHN AND JANE DOES,
individually and/or in their
capacity as employees of the
Federal Deposit Insurance
Corporation, as Liquidating
Agents for Stillwater
Community Bank, Stillwater,
Oklahoma,

Defendants.

STIPULATION O

OKIAHOMA, EX RElL.

COMES NOW the plaintiff,f

of Civil Procedure, Rule 4;

against the State of Oklah

without prejudice to the fil

parties, who have entered a
i.e., the Federal Deposit

capacity and/or in its capa

Community Bank, Stillwater, Ok

L

DISTRICT COURT FOR THE T
CT OF OKLAHOMA

Case No. 89-C-659-C

FILED
'N OPEN COURT

SEP 2 LI9ES

Jack C. Silver
Clerk, U. S. District Court

SSAL OF THE STATE OF
BANKING COMMISSION, ONLY

rha Wells, pursuant to Federal Rules
y (1) (i1),

ax rel.,

and dismisses all claims

State Banking Commissioner,

£ a future action. That all current
earance in the above styled action,
ance Corporation, in its corporate
.s liquidation agent for Stillwater

oma, the State of Oklahoma,



ex Yrel., State Banking Comﬁﬁssioner, and John and Jane Does,
individually and/or in their f#ﬂpacity as employees of the Federal

Deposit Insurance Corporationffin any capacity, stipulate to said

dismissal.
MICHAEL J. EDW
P. O. Box 52278
Tulsa, Oklahoma 74152
(918) 745-0077
Attorney for Plaintiff
APPROVED:

.W“,é{425a

JAMES H. GRAY, OBA # o 7
Post Office Box 2620 -

Oklahoma City, Oklahoma 73126 .

Attorney for FDIC, Dan Taylor aﬂd

John and Jane Does

Ly /EWAD/D

S B. FRAN
West Main,

, OBA #3104
Suite 550




IN THE UNITED-8TATES DISTRICT COURT :
FOR THE NORTHERN DISTRICT OF OKLAHOMA FILED

SEP 21 1883
TRANSWESTERN MINING COMPANY, )
a Nevada corporation, ) Jeck C. Silver, Clerk
) U.S. DISTRICT COURT
Plaintiff, )
3
vs. '} Case Number 88-C-1220-B
)
WAYMON W. BEAN and SHARON A. )
BEAN, husband and wife, Y
et al., )
)
Defendants. }

ORDER

Upon the Motion of Plaintiff Transwestern Mining Company for
entry of default judgment against Defendants Melvin D. Mattix
and Earlene Mattix, husband and wife, d/b/a D&E 0il Company;
David Gunsburg; L. D. Cook;“ﬁiann B. Schuber; Seventy-One, Inc.;
Forest Producing Corporatioﬁ:'ﬂ. D. Woodard; Superior 0il & Gas

Company; Jupiter 0il Company; Alluwe Oil Company; Williamsport

0il & Gas Company; Milam pply Company; A. W. Storey; and

Nicholas B. V. Franchot; and their unknown heirs, successors,
devisees, trustees, adminﬁ#&rators, executors, and assigns,
immediate and remote the Cou#t finds:
1. That Defendanﬁ# Melvin D. Mattix and Earlene
Mattix, d/bja D&E ©0il Company, Glenn B. Schuber, and
Seventy-One, 1Inc., werﬁ& gerved with the Summons and
Petition on September 1#; 1988.
2. That such fouf pefendants are not infants or

other incompetent.



3. That the remaining above-named Defendants
were served solely by pﬁhlication, and for that reason,
the Court examined the Affidavit of Richard H. Foster
filed herein on September 21, 1989.

4. That applicabl# publication notice was duly
published three times -1n the Nowata Star, a weekly
on March 16, 23, and 38, 1989, all of which appears
from the Affidavit of Publication filed herein.

5. After conducting a judicial inquiry into the
sufficiency of Plaintifﬁ's search to determine the
names and whereabouts of the Defendants that are served
herein by publication, and based upon the evidence
adduced, the Court finds that Plaintiff has exercised
due diligence'and has cdnducted a meaningful search of
all reasonably available sources at hand. The Court
approves the publication fiotice given herein as meeting
both statutory requirem&mﬁﬁ and the minimum standards
of state and federal due #xocess.

6. That the timuiwithin which the above-named
Defendants must answer the Complaint has expired.

7. That the Plaiﬁmiff is entitled to default
judgment against such Daﬁ@ndants and it is, therefore,
ORDERED that Plaintiff ?@ﬁnnwestern Mining Company should be

granted default judgment on ﬁii of its foreclosure claims herein

—2--



against the above-named Defendants. Counsel for Plaintiff shall

prepare and submit an appropriate judgment.

Dated this /4 ( day of Sﬁﬁtemher, 1989.

o

$ON./ THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE

APPROVED AS TO FORM:

DOERNER, STUART, SAUNDERS,
DANIEL & ANDERSON

By: 7&42/ /.

Kevin C. Coutant (OBA #1953)
Richard H. Foster (OBA #3058)
1000 Atlas Life Building
Tulsa, Oklahoma 74103

(918) 582-1211

Attorneys for the Plaintiff
Transwestern Mining Company

BAKER & BAKER

, Oklahcma 74119
8) 587-1168

Attorneys for the Defendanﬁﬁ
Waymon W. Bean and Sharon A, Bean



FILED
IN THE UNITED mwrﬂs DISTRICT COURT Jozk ¢ g
FOR THE NORTHERK IbIsTRICT OF OKLAHOMA (5 :f, . ek
. -~ n \’{ COUR‘-

ZOLA FAYE MARTIN,
Plaintiff,
V.

Case No. 89-C-528-B

COLDEN RULE INSURANCE COMPANY, -

g Sagel St it gttt St et gt

Defendant.

ORDER OF DISMIBSAL WITH PREJUDICE

Pursuant to Stipulation between the '_?ﬁarties, this Court hereby dismisses the above-

captioned matter with prejudice.

IT IS ORDERED this < ! day of 1989.

,///frf’:..é &//(’//2//&/

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE




FILED

SEP 211389 47
IN THE UNITED ammmns DISTRICT COUR vy
FOR THE NORTHERN ﬁISQRICT OF ORLAHOMA™ C. Silver, Cie/k
. DISTRICT COURT

Case No. 87-C-173-B ,/

DONALD J. WILSON, et al.,
Plaintiffs,
vs-

GREAT WESTERN ENERGY
CORPORATION, et al.,

e Tl g e e el St st St

Defendant.

ORDER VACATING BRDER OF DISMISSAL

ﬁ
=t
&
0
o
0n
=

The Court is presented wfﬁh the Application to Enter Final
Judgment filed by Chrysler Capital Corporation on August 15,
1989. The Application reqwﬁsts that the Court vacate its
February 24, 1988 Judgment ;Dismissing Action by Reason of
Settlement, reopen the case on the grounds that settlement has
not been completed, and enter an agreed judgment in favor of

Chrysler and against Thomas fﬁ. Layon and Elizabeth A. Cronin

Layon.
The Court finds that:
1. In the February 1988 order of dismissal, the Court
retained jurisdiction to vacate that order and reopen the case
upon cause shown that settlemu#t has not been completed.

2. A copy of the Applﬁbation was served on the Layons'

attorney of record on Augdst 15, 1989, as shown by the

certificate of service appended to the Application. More than
fifteen days have passed since the Application was served, and no

objection or response has been filed by the Layons.



3. Pursuant to Rule 15, ocal Rules of the United States

District Court for the Northersd District of Oklahoma, failure to
object to the Application co itutes a waiver of objection and
confession of the matters raised by the Application.
4, The matters recited the Application as to failure of
the settlement constitute suff;yient cause to vacate the order of

dismissal and reopen this cas

IT IS THEREFORE ORDERED t the February 24, 1988 Judgment

Dismissing Action by Reason Settlement is hereby vacated and

this action is reopened as the claims of Chrysler Capital

Corporation against Thomas Ay

Layon and Elizabeth A. Cronin

Layon, and judgment should entered as agreed in favor of

Chrysler Capital Corporation ‘and against Thomas A. Layon and

Elizabeth A. Cronin Layon.

Dated: September 2 [, 1989. '“Qrw/ﬁlefsz?/_4{z¢%§é»jZéZZk?//

ONITED STATES DISTRICT JUDGE:




IN THE UNITED SPATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA SEP G s

(R

DARRYL S. HAYES, R T ek
\J b i '\JJ b , 2 *'f
Plaintif#, LiSiICT Coygt

vs. No. 89-C-382-B
THE CITY OF NOWATA, a POlltlcal
Subdivision of the State of
Oklahoma; JACK HUGHES, an
individual and as city Manager of
the City of Nowata; JAY ROBERTSON,
an individual and as Mayor of "%h
city of Nowata; THE COUNTY OF
NOWATA, an Oklahoma State Political)
Subdivision; HAROLD LAY, Ex-Sheriff)
of Nowata County and as an in= )
dividual; ED HAWN, Ex-Deputy of )
Nowata County and as an individual;)
HARIS STANART, an individual and as)
County Commi551oner of Nowata - )
county; JACK C. DUGGER, an in=- )
dividual and as County Commissioner)
of Nowata County; PHILLIP W. MOORE,)
an individual and as County : )
Commissioner of Nowata County? and )
WILLIAM CODY, Ex-Undersheriff &nd )
Chief of Police of Nowata County )
)
)
)

S N N Y Vs Nt i Vs Vit Vet St Vot “msat?

and as an individual,

Defendantu;

This matter comes on fé#;cénsideration upon the Motion to
Dismiss filed by Defendant 'City of Nowata (City) based on
Plaintiff's alleged failure tnfﬁtate sufficiently a cause of action
§
predicate) and further the alli

against City under 42 U.S.C.. 1983 (the federal jurisdictional

fed failure to plead jurisdictional
grounds for the Court to consiﬁﬁr Plaintiff's pendent state claims.
Plaintiff, a former pmﬁ%olman, acting police chief, and

captain (in that order) of thﬁ'City of Nowata Police Department,



sues the City of Nowata, it# city manager (Hughes), its mayor

(Robertson), its chief of pol (Cody), the County of Nowata, its

three county commissioners (Stamnart, Dugger and Moore), ex-sheriff

of Nowata County (Lay), and ~deputy sheriff of Nowata County

(Hawn)' alleging, in multipleéfcauses of action (and individual

counts therein), that he was d d a grievance‘hearing when he was

demoted from acting police chi#f to a lesser position®; generally

some or all of these Defendants defamed him by false and erroneous

reports and statements, causi ‘him to suffer professicnally and

personally; that the City, th¥ough the city officials Hughes and
Robertson, breached its empléyment contract with Plaintiff and
constructively discharged him #n violation of public policy.

city moves to dismiss pr¥imarily on the basis of Monell v.

Dept. of Social Services of  of New York, 436 U.S. 658 (1978).

By the Plaintiff's own ' acknowledgment, Monell teaches a

Plaintiff must show an u nstitutional policy, statement,

ordinance, regulation or deci#ﬁhn, formally adopted and promulgated

by the governing body itself, or a department or agency thereof,

in order to establish actionable conduct. Also, when governmental

conduct reflects "practices of (state) officials so permanent and

well-settled as to constitut '‘custom or usage' with the force

'These individual defend#its held these positions during the

times in issue in this suit.

*The pleadings and br
assistant police chief.

are unclear whether captain or




of law," that governmental entity is or may be liable. 436 U.S.

691 [citing and quoting Adickﬂﬂ;v. S. H. Kress & Company, 398 U.S.

144 (1970). The custom and usage will be attributed to the
government body itself when the "duration and frequency of the
practices warrants a finding of either actual or constructive

knowledge by the . . . goveﬁﬁing body that the practices have

become customary among its empiayees.“ Spell v. McDaniel, 824 F.2d

1380 (4th Cir. 1987); Watson M. City of Kansas City, Kansas, 857

F.2d 690 (10th Cir. 1988). .

Plaintiff's Complaint &ﬁainst the City of Nowata, when
measured by the Monell standarﬂ fails to plead actionable conduct
under § 1983.° Contrary to piaading a custom and usage with the
force of law, of sufficient duration and frequency to establish
actual or constructive knowl&ﬂ%a, the Court concludes Plaintiff's
Complaint recites a short epiﬁwﬂic political/personal feud between
and among the governing officials of Nowata City and County. The
Court is of the opinion and, 80 rules, that Plaintiff has failed
to plead a § 1983 claim againﬁt the City of Nowata and his § 1983
claim should be dismissed.

The pendent state claimsfpled by Plaintiff against the City
should likewise be dismissaﬁ. Plaintiff's dispute over his

grievance denial, relating & his demotion, and his breach of

contract dispute with the Ciky, are state matters. The Court

concludes the City of Nowat#, with no federal claims pending

%42 U.S.C. § 1983.



against it in this suit, should not be required to defend
Plaintiff's state claims in the case at bar.
Therefore, all claims by E;nintiff against the City of Nowata
should be and the same are herﬂby DISMISSED.
The parties shall adhere ﬁb the following scheduling order:
December 6, 1989 Exchaﬁye all witnesses' names and
addresses, including experts, in
writimg. Any witness who appears
on the list whose deposition has
not heen taken, state briefly the
subje¢t of that witness' testimony.

December 20, 1989 Discovery to be complete.
(See Local Rule 11).

January 3, 1990 Dispaﬁitive motions.
January 17, 1990 Responses.
January 29, 1990 Replié#.

February 16, 1990 Pre-%ﬁial Conference and Hearing on

IT IS SO ORDERED this J;ﬂ' day ?; September, 1989.

Q““”/fZCHzézfq{;éy{j/%;’Zegg//

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN -DISTRICT OF OKLAHOMA 20

EDWARD PARSON and CHARLENE Pnﬁﬁox,
Plaintiffs,

vs. No. 89-C-287-B

TIM JAMES, an individual; GARY ROHR,

an individual; and CITY OF CLAREMORE,
a municipal corporation, -

R . L NP N R

Defendants.

B E R
This matter comes on for c¢onsideration based upon the Motion
to Dismiss filed by Defendanté;Tim James, Gary Rohr and The City

of Claremore (City). Defendanﬁs' motion addresses the three count

Complaint seriatim.

Count I alleges the Plaf?ﬁiffs were in their car, speeding
towards the Claremore Indian Hespital, with a Tulsa police escort,
at 2 A.M., because PlaintifféCharlene Parsons was pregnant, in
labor and child birth was imminent: that the Tulsa police escort
left Plaintiffs at the edge of the City of Claremore; that the
individual Defendants (Claremmﬁé police officers) had set up a road
block (for reasons not yet ¥$pparent) and fired upon and hit
Plaintiffs' car as Plaintiffs @?proached the road block (again, for
reasons not yet apparent),. P;aintiffs, in Count I, sue under 42
U.S.C. § 1983 and United Stateg{Gonstitutional Amendments 4 and 14.

Defendants, in their Moﬁiﬁn to Dismiss, allege the general
rules of notice pleading do n@g apply to civil rights violations

and complaints; therefore, a Piﬁintiff must state with specificity



which constitutional rights w&re violated, and these Plaintiffs
have not done so in Count I.f{The Court concludes that Count I,
viewed in the light most favorable to Plaintiffs', sufficiently
pleads a § 1983 action, undéx the United States Constitution,
Amendments 14 (denial of due éﬁocess)z and, arguably, Amendment 4
(excessive use of deadly fordéj. Plaintiffs' Count I allegation
as to Amendment 5 is, howevag;imisplaced and will be therefore
DISMISSED. :

As to Count II, Defendaﬂfs charge that Plaintiff Charlene
Parson has failed to specify-ﬂﬁiah tort she is pursuing under the
state tort statute.? Plaintifé.plainly adopts, in her Count II
allegations, all of Count I wﬁérein it is alleged Defendants were
grossly negligent in their actf?na of setting up the roadblock and
firing upon and hitting Plainﬁiffs' vehicle. Defendants further
claim under the Governmental}Tart Claims Act they are accorded
certain exceptions which prediude Plaintiff's cause of action,
principally discretionary acﬁé;of employees. The Court concludes

the Plaintiff's Count II allegations (incorporating the gross

'Eastwood v. Dept. of ggﬁﬁgations of State of Oklahoma, 846
F.2d 627 (10th Cir. 1988). .

sequences, 758 F.2d 1375 (10th

‘Hewitt v, City of Truth 0% €
cir. 1985). i

°51 0.S. 151 et seq, Governmgntal Tort Claims Act.



negligence allegations contained in Count I) are sufficient to
withstand Defendants' Motion to Dismiss® and so rules.

As to Count III, Defendsnts charge that Plaintiff Edward
Parson is not a claimant under ﬁhe Governmental Tort Claims Act and
therefore has no pendent state tort claim against these Defendants.®
Also, spouses of civil rights victims are not entitled to bring

® which Plaintiffs' concede

ancillary claims for loss of cdpscrtium,
in their response filed June lﬁ} 1989 (p. 7). The Court is of the
opinion that Plaintiff Edwardi@arson is not a claimant under the
Governmental Tort Claims Act and therefore has no pendent state
tort claim against these Defendants.

The Court therefore conciudes that the Plaintiffs' Count I
claim as to the Fifth Amendman£ to the United States Constitution
be and it is hereby DISMISSED; that Defendants' Motion to Dismiss
as to the remaining claims in Count I are hereby DENIED: that the
Defendants' Motion to Dismiss as to Count II is hereby DENIED; that

the Defendants' Motion to Dismiss as to Count III is hereby

SUSTAINED.

‘Hewitt v. City of Truth or Consequences, supra.

*Plaintiff Edward Parson may be a "potential claimant" under
the Governmental Tort Claims Act but he has failed to allege he
filed a claim and has been denied, a prerequisite under 51 0.S. 151
et seq. s

®Jenkins v. Carruth, 583"ﬁ.Supp. 613 (E.D.Tenn. 1982) aff'd,
734 F.2d 14 (6th Cir. 1984). |



o ALY
IT IS SO ORDERED this /2 “day of September, 1989.

N 5

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE

IT IS FURTHER ORDERED thaﬁ this case 1s set for a
status/schedule conference on October 12, 1989 at 2:30 p.m.



...... s

IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

IR 20 23
MOSE STEPHENS, JR., < JASIL DS R CLERK
< .8, Bi37Ti01 COURT
Petitioner, <
<
vsS. < No. 89-C-279-C
<
JAMES BLODGETT, ET AL., <
<
Respondents. S
ORDER

Before the Court for its consideration is the objection of
petitioner Mose Stephens, Jr., to the Report and Recommendations
of the Magistrate. The ﬂhgistrate has recommended that
petitioner's writ of habeas cofpus be denied.

Petitioner, an inmate in ﬁ federal correctional institution
in the State of Washington, h?ought this action pursuant to 28
U.S.C. §2255. Petitioner sedks a release from custody at the
correctional institution. He??lleges that he was convicted and
sentenced on information of a California charge that was ultimately
dismissed and thus was invalid. Petitioner contends that evidence
of the tainted California charﬁ@jbased on a search warrant that was
quashed was used to illegally ebtain his conviction. He believes
that this evidence was impruﬁg#ly admitted at his trial under
Federal Rules of Evidence 404(&); Evidence of Other Crimes.

The Magistrate found thﬁ# these issues have already been

properly settled on direct appeal. The transcript submitted to the



Tenth Circuit Court of Appeals}ﬁ#Veals that the evidence regarding
the 1982 cCalifornia narcoticsfzdtivities of petitioner was only

admitted as to Count Three offfﬁp Indictment to prove the element

of continuing narcotics violations. When raised on appeal, the

Tenth Circuit found that the @vidence in the search warrant was

properly admitted and that no :ror occurred.

Once an issue has been detgrmined on direct appeal, it cannot

be relitigated in a collateralggttack under §2255. Baca v. United

States, 383 F.2d 154 (10th Cir;-1967), cert. denied, 390 U.S. 929

(1968) . Therefore these issueéé should not be relitigated in this
Court.

The Court has independently reviewed the record and finds that
the Report and Recommendation#;bf the Magistrate are supported by
applicable law. The Magistr&%ﬁ's Report and Recommendations are
affirmed and adopted as the Rﬁ?brt and Conclusions of this Court.

"at the petition of Mose Stephens,

Tt is therefore Ordered-

Jr. for habeas corpus relief is hereby DENIED.

IT IS SO ORDERED this day of September, 1989.

Chief Judge, U. S. District Court




IN THE UNITED STATE JISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

S RN

Sl oS aa cLERK
H.S. Gio7 00T COURT

MOSE STEPHENS, JR.,

Petitioner,

|
No. 89=C-279-C~"

vVsS.

JAMES BLODGETT, ET AL.,

-4
s
<

8

- 'y

S
<

Respondents.

—~

Before the Court for it§ #5nsideration is the objection of
petitioner Mose Stephens, Jr.;fto the Report and Recommendations
of the Magistrate. The_iﬂ%qistrate has recommended that
petitioner's writ of habeas coﬁﬁus be denied.

Petitioner, an inmate in é:faderal correctional institution
in the State of Washington, bﬁﬁught this action pursuant to 28
U.5.C. §2255. Petitioner sa@éﬁ a release from custody at the
correctional institution. He glleges that he was convicted and
sentenced on information of a C&%ifornia charge that was ultimately

dismissed and thus was invalid.'” Petitioner contends that evidence

of the tainted California charge based on a search warrant that was

quashed was used to illegally: tain his conviction. He believes
that this evidence was imprnéﬁrly admitted at his trial under
Federal Rules of Evidence 404(b), Evidence of Other Crimes.
The Magistrate found that these issues have already been

properly settled on direct appa&l. The transcript submitted to the



. e

Tenth Circuit Court of Appeals;ﬁeveals that the evidence regarding
the 1982 california narcoticsi?ctivities of petitioner was only
admitted as to Count Three of:ﬁha Indictment to prove the element
of continuing narcotics violaﬁions. When raised on appeal, the
Tenth Circuit found that the;é@idence in the search warrant was
properly admitted and that no error occurred.

Once an issue has been det@rmined on direct appeal, it cannot

be relitigated in a collateral'ﬁttack under §2255., Baca v. United

States, 383 F.2d 154 (10th Cir. 1967), cert. denied, 390 U.5. 929
(1968). Therefore these issumﬁgshould not be relitigated in this
Court.

The Court has independently reviewed the record and finds that
the Report and RecommendationﬁJgf the Magistrate are supported by
applicable law. The Magistraté'a Report and Recommendations are

It is therefore Ordered t&at the petition of Mose Stephens,

Jr. for habeas corpus relief is hereby DENIED.

IT IS SO ORDERED this ___ 20" day of September, 1989.

-H. OOK
- ‘Chief Judge, U. S. District Court



IN THE UNITED STATES DISTRICT COURT ) ‘
FOR THE NORTHERN DISTRICT OF OKLAHOMA SEV o T

ALLYNE L. SMITH,
Plaintiff,

vs. Case No. 89-C-347-E

TI00E STUDY G

Regord Time Spent by Judge or Magistrate

DEAN WITTER REYNOLDS INC.,
a corporation, and

R. P. ELL, a/k/a

RICK ELL, an individual,

Defendants.

STIPULATION QF DISMISSAL

COMES NOW the Plaintiff, ALLYNE L. SMITH, and dismisses
the above styled case with prejudice.

APPROVED:

Chris Economou

1227 South Frisco
Tulsa, Oklahoma 74119
(918) 587~2278
Attorney for Plaintiff

Scott Savage
320 South Boston

Suite 920

Tulsa, Oklahoma 74103
Attorney for Defendant



I hereby certify that I caused to be delivered a copy
of the above Dismissal to Mr. Scott Savage, Attorney at Law,
320 South Boston, Suite 920, Tulsa, Oklahoma 74103, on the
20th day of September, 1989.

Chris Economou




IN THE UNITED STATES DISTRICT COURT FOR
THE NORTHERN DISTRICT OF OKLAHOMA

RALPH JOHN FEUERBORN, SR.,
LAURA FEULRBORN and THE
AMERICAN INSURANCE COMPANY,
a New Jersey corporation,
Plaintiffs,

Vs.

STOOPS EXPRESS, INC.,
and SAM GUY, an individual,
Defendants,

No. 87-C-159-C

EVAN AQUILLA JONES IV,

TRAILINER CORPCORATION,

and DARRELI WILSON
Third-Party
Defendants.

LS

PACCAR, INC., d/b/a KENWORTH
CORPORATICN; HOLLAND HITCH,
INC.; OZATIXK KENWORTH, INC.,
THE TRAVELERS INDEMNITY
COMPANY, and INTEGRAL
INSURANCE COMPANY,
Additiocnal
Defendants and
Third Party
Defendants.

=

? DISMISSAL

This matter comes on for hearing on the Joint
Stipulation of the Plaintiffs, Ralph John Feuerborn, Sr., Laura
Feuerborn and The American. Insurance Company, and Defendants,
Paccar, Inc., d/b/a Kenworhh Corporation, Holland Hitch, Inc.,
and Ozark Kenworth, Inc., f&r a dismissal with prejudice of the
above captioned cause. The, Court, being fully advised, having
reviewed the Stipulation, #£inds that the parties herein have

entered into a compromise settlement covering all claims involved



in this action, which this'j-:i‘:.-ﬁourt hereby approves, and that the
above entitled cause should..;zl_ua dismissed with prejudice to the
filing of a future action pugBuant to said Stipulation.

IT IS THEREFORE q#pERED, ADJUDGED AND DECREED by the
Court that the above entitluﬂ cause be and is hereby dismissed
with prejudice to the filing::of a future action, the parties to

bear their own respective costs.

Dated this 62 '_;-;ﬂgy of September, 1989.

H. DALE COOK, CHIEF JUDGE
UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT

OF OKLAHOMA

BERT J. JCNES
MARY QUINN-COOPER

ATTORNEYS FOR PACCAR, INC.
1:0RTH CORPO

CLAY¥ ROBELTZ -

RICHARD M/LRRS

AND, N o

Alehad Louent
CEFLet £V 1/

RICHARD CARPENTER /

DON HAMMER

ATTORNEYS FOR PLAINTIFFS



IN THE UNITED STATES DISTRICT COURT FOR THE ... _

CT OF OKLAHOMA e

PETER J. McMAHON,

Petitioner,
vs. No. 88-C-360-C

H. N. SCOTT AND THE ATTORNEY
GENERAL OF OKLAHOMA,

Respondents.

)
.
)
)
)
)
)

}

}

Upon affidavit of Jiﬁ; Rabon, Coordinator, Sentence
Administrator and Offender ﬁacords, Oklahoma Department of
Corrections which attests that ﬁ%titioner Peter J. McMahon has been
discharged from the custody ofiﬁhé Department of Corrections, the
Court hereby vacates the R@#crt and Recommendation of the
Magistrate entered on September 1, 1989.

The issues raised before ﬁ#is Court are rendered moot and all

pending motions are dismissed.

'

P

IT IS SO ORDERED this V4 i

day of September, 1989.

Chief Judge, U. S. District Court
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IN THE UNITED STM?ES DISTRICT COURT
FOR THE NORTHERN' %ISTRICT OF OKLAHOMA

IN RE: )

) Casa No. 88-02062-C
HAROLD WAYNE BURLINGAME ) Chapter 11
and BARBARA JEAN )
BURLINGAME, ) 0 _

; S1LED

Debtors,

) SEPTOER /’ZJ
BANCFIRST, )

) : Jack C. Silvar, Clerk

Appe].].ant, ; .. Ub D TDir‘i Ck_)UOT

vs. )

)
HAROLD WAYNE BURLINGAME )
AND BARBARA JEAN )
BURLINGAME, )

)

Appellees. ) :
P N MISSA

Comes now the Appellant, ﬁ@thirst, successor in interest to
Federal National Bank of Shawnﬁh, and the Appellees, Harold Wayne
Burlingame and Barbara Jean Burlingame, and stipulate to a dis-
missal without prejudice of thm above~captioned case, each party

to bear their own costs and attﬁrney's fees.

LARRY GLENN B‘ L, OBA #12205

EPRADLING ALPERN FRIOT & GUM
101 Park Avenue
Suite 700
Oklahoma City, OK 73102
405/272-0211
Attorneys for Appellant

- ANDREW R. TURNER, OBA #9125
CONNER & WINTERS
2400 First National Tower
Tulsa, Oklahoma 74103
318/586-5711
Special Bankruptcy Counsel
to Debtors
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ajg o OBA #5026
IN THE UNITED TES DISTRICT CQURT
FOR THE NORTHERM DISTRICT OF OKLAHOMA

RALPH JOHN FEUERBORN, SR.;
LAURA FEUERBORN and THE
AMERICAN INSURANCE COMPANY,
a New Jersey Corp.,

Plaintiff,

vs. No. 87-C-159-C
STOOPS EXPRESS, INC.; OZARK
KENWORTH, INC.; SAM GUY, an
Individual; PACCAR INC.;
HOLLAND HITCH, INC.; THE
TRAVELERS TNDEMNITY COMPANY;
and THE INTEGRAL INSURANCE
COMPANY,

Defendants,

SEE‘LQ;;TBQ“
EVAN AQUILLA JONES IV; )
TRAILINER CORPORATION;
DARRELL WILSON and

ROADRUNNER LEASING, INC.,

AN
[ [ N

T leeeity

Yoo
Ve, U

Third Party
Defendants.

ORDER OF DISM WITH PREJUDICE OF
" TRATLINER CORPORATION

SURANCE COMPANY

:fcﬁljtw ,1989, the
Application for an Order of Dismissal with Prejudice pursuant to

Rule 41 of the Federal Rules of Civil Procedures filed by

plaintiffs, Ralph John Feuerbgrn, Sr., Laura Feuerborn, and The

American Insurance Company and Peéfendants, Evan Aquilla Jones, IV,

Trailiner Corporation and The #Eegral Insurance Company came on




LAY

“tPhe court finds that the plaintiffs

before the court for hearing.

have settled all issues with 'se defendants and therefore, said

application should be and is tained. The court further finds
that there still remains issu@ﬁibetween the plaintiffs and Paccar,
Inc., Kenworth Corporation, Hﬁ%land Hitch, Inc., Ozark Kenworth,
Inc., and that those parties &ih not included within the terms of

this application.

IT IS THEREFORE, ORDERED AMD ADJUDGED, that all of plaintiffs'

claims against Evan Aquilla Jag

es, IV, Trailiner Corporation and

The Integral Insurance Compan¥:are hereby ordered dismissed with

prejudice.

] TED STATES DISTRICT COURT FOR THE
JﬂfﬂTﬂERN DISTRICT OF OKLAHOMA




. -«

IN THE UNITED STAT
NORTHERN DI

DISTRICT COURT FOR .THE
1CT OF OKLAHOMA

JILL FORESTER-GIACOMINO, and
GARY DILLEY, Personal _
Representative of the Estate: f
Samuel Paul Jones, Deceased

Plaintiff,

Case No. 89-C-149-C u/////

v.

THE PRUDENTIAL INSURANCE
COMPANY OF AMERICA,
a/k/a THE PRUDENTIAL, n
a/k/a THE PRUDENTIAL INSURAN
COMPANY OF AMERICA
NORTHEASTERN GROUP OPERATION&,
GROUP CLAIM LIFE DIVISION,
and DOROTHY D. JONES,

L o e e e i

Defendants.

STIPULATION OF DISMISSAL WITH PREJUDICE

The parties to this ac
Gary Dilley, Personal Repre

Paul Jocnes, Deceased, Plail

Company of America, a/k)k The Prudential, a/k/a The
Prudential Insurance Compan¥. of America Northeastern Group
Operations, Group Claim Lif ivision, and Dorothy D. Jones,
Defendants, by and throu their respective counsel of
record, hereby stipulate, 'suant to Rule 41{(a)(l) of the
Federal Rules of Civil Pr ure, to the dismissal of the
above-styled and numbered use with prejudice, for the

reason that the same has be ettled.



e

» Respectfully submitted,

JSTION AND KLEIN, |
fouth Boston, Suite' 700
, Oklahoma 74103

" Attorneys for the Plaintiffs

(el £ Lo

_ﬁ}ﬁia C. Dra
- JO R. Hogue
-+ Mlchael G. Daniel
“ GABLE & GOTWALS
©. 2000 Fourth National Bank Bldg.
* Tulsa, Oklahoma 74119-1217
- “Attorneys for the Defendant,
:The Prudential Insurance
.- Compan America

) WoSy

.- Wchard D. Beeby

-+ 3010 sSouth 94 East Avenue
- Tulsa, Oklahoma 74129
'“httorney for the Defendant,

orothy D. Jones
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IN THE UNITED STAMRS DISTRICT COURT FOR THE .-  -}°

NORTHERN 'RICT OF OKLAHOMA :
Co ‘«._IH i‘g :“;)
MAXINE S. SMITH, ) - )
) s m
Plaintiff, ) ™
)
vs. ) No. 88-C-1480-C
)
SKAGGS ALPHA BETA, INC., )
)
Defendant. )
* DISMISSAL
NOW on this day Bo ot , 1989, upon the
_4231_ wéééb

written application of 'intiff, Maxine S. Smith, and the

Defendant, Skaggs Alpha Beta, for a Dismissal With Prejudice of

the Complaint of Smith v. Skagj and all causes of action therein, the

Court having examined said a »ation, finds that said parties have

entered into a compromise 8 ement covering all claims involved in

the Complaint and have reque the Court to dismiss said Complaint

with prejudice to any future én. The Court being fully advised in

the premises finds sald s ement 1is to the best interest of the

parties and that said Compla should be dismissed pursuant to said

application.

IT IS THEREFORE ORDERED DGED AND DECREED by the Court that

the Complaint and all causes action therein, be and the same hereby

are dismissed with prejudice ny future action.

ISF{}.,?‘ !T E“.ifp“'- f' 1"

JDGE _OF THE UNITED STATES DISTRICT
URT FOR THE NORTHERN DISTRICT OF
ORLAHOMA




Attorney for the Defendant




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

DEWAYNE ALLEN BOYD,
Plaintiff,

No. 88-C-662-C

G gy /

vs.

RON CHAMPION, ET AL.,

F gt gt Mgt Vgt S Raiggt Nagalt Sqpc?

Defendants.

Before the Court is the ﬁ%ﬁaction by plaintiff Dewayne Allen
Boyd to the Report and Recommﬂﬂiation of the Magistrate.
Plaintiff seeks habeas rﬁ flef asserting that the trial court
committed fundamental error ﬁﬂfarroneously instructing the jury
that plaintiff's punishment ﬂﬂk subject to enhancement under 21
0.5. §51(B) (20 years), as aplﬁaed to 21 0.8. §801 (10 years to

life). Boyd's conviction was

affirmed on appeal September 11,
1987. .
In January 1988, the Cou l of Criminal Appeal held, in an
unrelated case, that it was iﬂ::Wrcr for trial courts to employ 21
0.S. §51(B) instead of 21 0.8, §801 for persons, such as Boyd,
charged with robberies with dﬂ  §rous weapons.
The respondents argue tha#f the Court should not permit habeas

corpus relief relying on Wa V. Sykes

, 433 U.S. 72 (1977).

Under Wainwright respondents ert Boyd has failed to show cause



for, and prejudice from, his ! Jure to raise the issue on direct
appeal.
The Magistrate relied offi Pugger v. Adams, 109 S.Ct. 1211

(1989) wherein the Supreme Cow. oncluded that a subsequent change

in the law does not provide. e for a defendant's failure to

challenge the trial court's § ruction in accordance with state
procedures.

After de novo review of tﬁ record, the Court concludes that,
because the state courts haw enied Boyd relief on procedural
grounds, and because Boyd ha st shown adequate cause for the

default, plaintiff's habeas ¢ 8 petition is hereby DENIED.

IT IS SO ORDERED this day of September, 1989.

_.[MRLE OK
hief Judge, U. S. District Court




IN THE UNITED STATE; TRICT COURT FOR THE
NORTHERN DI, oT OF OKLAHOMA

Tl
N

|
1 PRV

FAEA OG0 R CLERK
U.S. DisTRiCT COURT

SCOTT MARTIN, TRUSTEE,

Plaintiff,
vs. No. 85-C-977-C

PACIFIC INSURANCE COMPANY,

Defendant.

The above-styled action 8 brought to recover a business

interruption loss claimed to wed under a fire insurance policy
issued by defendant, Pacific urance Company (Pacific) to Mid-
Region Petroleum Company, Inc.

‘ The case was tried to t ourt, and evidence was presented
from April 13, to April 15, ¥ At the conclusion of the trial,
the Court found that MRP hat gtained no actual loss under the
policy and granted judgment ‘avor of Pacific. On appeal, the
United States Court of Appe or the Tenth Circuit reversed,
instructing the Court to emp] policy formula as interpreted

in United Land Investors Northern Ins. Co., of Am., 476

So.2d 432 (La.Ct.App. 1985). April 26, 1989, the Court granted

the parties thirty days to f . Bupplemental findings of fact and




conclusions of law, supplemen briefs if desired, together with

those trial exhibits which ¢t arties believed supported their
proposed calculations. The fourt has reviewed all pertinent
material, and now enters thHe ‘following Findings of Fact and
Conclusions of Law in acco: @ with Rule 52 F.R.Cv.P., as

follows:

1. The plaintiff, Scot rtin, is the duly appointed and
qualified and acting Trustee
of MRP.

2. The defendant, Pacific, is a corporation with its
principal place of business ‘the State of California, and is
doing business within the S of Oklahoma. This Court has
jurisdiction pursuant to 28 .C. §1332. The plaintiff is an
Oklahoma citizen, the defenda 8§ a California citizen, and the
amount in controversy exclusi f interest and costs is greater
than $10,000.

3. Prior to bankruptcy P purchased a business earnings

policy from Pacific to protect , earnings of MRP in the event of
a business interruption. Suct icy was in full force and effect
at all times pertinent to thi. '

4, On October 13, 1983 - accidental fire caused physical
damage to property at MRP's § of Catoosa facility. This fire

caused a suspension in MRP'S | ess operations.




-

5. The Court finds that llmP used due diligence and dispatch,

as required under the policy, £o rebuild the damaged property and

that the "“suspension periodﬁf used by MRP's accountants in

calculating the business earnings loss was a reasonable duration.

6. The Court further fi ‘that the fire caused a suspension

in the business of MRP from O¢tpber 13, 1983 through December 31,
1983, and that any delay in thaﬁﬁapair of the facility was a result

of conditions which were not “fault of MRP personnel.

7. The Court further fifids that the parties intended the
insurance policy to cover lossésé MRP would suffer in the event of

a business shut-down, even if was operating at a deficit at the

time the business interruptionfbccurred.
The insurance policy provifies in pertinent part as follows:
Section | - Description of Coverage:

1. When this policy covers EA GS, this company shall be liable for
the ACTUAL LOSS SUSTAINE the Insured resulting directly from
necessary interruption of busingi caused by damage to or destruction
of real or personal property peril(s) insured against, during the
term of this policy, on the pr 3 described, but not exceeding the
reduction in Earnings less cifirges and expenses which do not
necessarily continue during th @rruption of business, for only such
length of time as would be r with the exercise of due diligence
and dispatch to rebuild, repé replace such part of the propery
herein described as has damaged or destroyed ... Due
consideration shall be given to gontinuation of normal charges and
expenses, including payroll , 10 the extent necessary to resume
operations of the Insured with thi game quality of service which existed
immediately preceding the loss

3. Earnings: For the purposé
as the sum of.

fhis insurance "Earnings* are defined

A. Total net profit, B, P
Rents, and F. All ot
business.

expenses, C. Taxes, D. Interest, E.
operating expenses earned by the




The parties agree that, cause MRP was operating at a loss

at the time of the fire, net 'fit is zero.

The parties further agre at the total operating expenses

(payroll, taxes, interest, @nts and other expenses} were
$1,235,120.
The amount of loss as tified by defendant's expert and

adopted by plaintiff is $837, (See Transcript, p.262 1ln.1-2;

Plaintiff's Supplemental Flndinga of Fact and Conclusions of Law

at 2).

Subtracting the amount d loss from the total operating

expenses results in a "reduct - of earnings" figure of $397,400.
This may also be referred to_ total gross sales.
The next step is to d 3ét the amount of "noncontinuing
expenses". This refers to penses that the insured business
incurs during normal opera ns which, because of the work

stoppage, it does not need incur during the interruption.

Co.

Eastern Associated Coal Co etna Casualty & Sur. , 632

F.2d 1068, 1077 (3rd Cir. 1980), ¢ert. denied, 451 U.S. 986 (1981).
The piaintiff argues that ﬁﬂ figure is $127,511; defendant
contends that it is $585,348.

In construing contractua nguage identical to that involved
here, the Third Circuit state |

The word °necessarily" permits the
decision to continue an expense. Ht

nce company to challenge the insured’s
, the policy’s statement that:

'In its Order and Judgment, the Tenth Ci
(Order and Judgment at 7 n.2). The Court takes
and conclusions of law.

ourt of Appeals cited plaintiff's contention as $157,453
Jigure above from plaintiff’s supplemental findings of fact

4



Due consideration shall be giverito the continuation of normal charges
and expenses, including pay! expense, to the extent necessary to
resume operations of the Ass with the same quality of service
which existed immediately pr ng the loss.

limits the insurer's right to assert thﬁt#n expense, which was continued, was not
necessary. e

Eastern Associated Coal, 632 F.2d at 1077 n.15.

Thus, the burden is on the inSﬂﬁur to demonstrate that the expense

should be classified as noncontinuing.

The difference in amount ,3hsu1ts from the following items:

Officers' salaries 179,387
Legal expenses - 11,238
Travel and entertainmmnt 29,857
Utilities : 46,848
Depreciation : 190,507

The Court finds that legal ag@enses and utilities clearly fall
within the definition of conﬁﬁﬁuing expenses. As for officers'
salaries, the defendant contﬁ@ﬂs that this item should not be
included because it was not ﬁﬁtually incurred by the plaintiff.
No evidence was presented at?%rial to this effect. In Assoc.

Photographers v. Aetna Cas, 4 Co., 677 F.2d 1251 (8th Cir.

1982), the court cited an ex ple of noncontinuing expenses as

salaries of hourly workers. . at 1255 n.7. Thus, it appears
that officers' salaries are ptﬁﬁhrly characterized as a continuing

expense. ee also Nation n_Fire Ins. Co. Vv. Scandia of

Hialeah, Inc., 414 So.2d 533 (Wﬁh;nist.Ct.App. 1982). Depreciation

is also properly so characteriged. See Fidelity-Phenix Fire Ins.

Co. v. Benedict Coal Corp., 64

289 U.S. 762 (1933). However,

',2d 347 (4th Cir.), cert. denied,

@ Court has found no authority for



characterizing travel and enﬁﬁ&tainment expenses as continuing
expenses. Therefore, these will not be included.

Accordingly, the Court'S»éﬁiculation of noncontinuing expenses
is $157,368. .

Subtracting $157,368 fromﬁﬁhe-reduction of earnings figure of
$397,400 produces a total of §£$0,032.

This figure must be furtﬁﬁr reduced by the amount of actual

earnings during suspension. ‘hére is a vast disparity between the
. parties on this point. Plaintﬁ?f contends that there were actual
sales of $228,902 during the nﬂﬁpension period. Defendant asserts
that the proper figure is $1g$33,588 (total sales of $1,345,629
added to other income of $2,9ﬁ%).’ Plaintiff's expert explained
the disparity by opining that &@fendant's accountants had included

sales which had taken place moﬂﬁhﬂ earlier and for which MRP merely

acted as a "storage agent" duriim the period of interruption. (See
Transcript, pp.205-06). Defaﬁ%ant made no effort to rebut this
testimony. The Court adopts pﬁhintiff's figure of $248,215. The
defendant has also not ﬁfd#ifically contested plaintiff's

calculation from this base jure to a net earning figure of

$15,786.09.

Deducting this amount reﬁﬂhrs an insurable earnings recovery

of $224,245.91.

To the extent that e Findings of Fact constitute

Conclusions of Law, they shall be so considered.

*In its Order and Judgment, the Tenth Clfeuit states that "Pacific calculated actual sales during the
interruption period of 31,209,417 ..." (Order and judgment at 7 n.2). Actually, this figure is Pacific’s calculation
of cost of sales.

6



1. The Court concludes  that insurable loss for the fire

occurring at Mid-Region Petro , Inc., is $224,245.91, and that
Judgment for plaintiff should _fantered in such amount.

2. The Court further cdfitludes that under Oklahoma law an

insurance claim bears interestﬁ't 15% per annum from the date the

loss was payable. 36 0.5. §3629. The Court concludes that Mid-

Region submitted its claim on November 12, 1984. Allowing a

reasonable period of time for alysis, defendant should have paid

the plaintiff for its insura loss no later than December 1,
1984. Therefore, the judgment against the defendant should bear
interest at the rate of 15% per annum from December 1, 1984 to the

date of Jjudgment and at the post judgment rate of interest

thereafter.

3. Under ©Oklahoma la "the insured is entitled to a

reasonable attorney fee as the Prevailing party. The plaintiff is

hereby allowed to file an “Application for Attorney Fee 1in

accordance with the Rules for'f € District Court for the Northern

District of Oklahoma. 36 0.S5.:§3629.

IT IS SO ORDERED this day of September, 1989.

[. DALE COOK
hief Judge, U. S. District Court
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IN THE UNITED STATM.DISWCT COURT FOR THE
NORTHERN DISTRICT OF OKI.AHOMA

)
)
ﬁ{)
)
)
)
)
)

LU 00 CLERK
S LISTRICT DOURT
SCOTT MARTIN, TRUSTEE,
Plaintiff,
vs. No. 85-C=977-C

PACIFIC INSURANCE COMPANY,

Defendant.

This action came on for tryial before the Court and the issues

having been duly tried and a déision having been duly rendered,

IT IS HEREBY ORDERED ANﬁ;ﬁbJUDGED that the plaintiff, Scott

Martin, Trustee, recover of fﬁha' defendant, Pacific Insurance
Company, the sum of $224,245.9iﬁwith interest at 15% per annum from
December 1, 1984 to the date ﬁt judgment, post-judgment interest

of 7.75% per annum, reasona attorney fees, and his costs of

action.

IT IS SO ORDERED this day of September, 1989.

- Chief Judge, U. S. District Court



\~

ajg

IN THE UNITED STATI
NORTHERN DX

FARMERS INSURANCE COMPANY,
INC.,

Plaintiff,
vs.
CLYDE A. KEIZOR, CAROLYN
KEIZOR, TOMMY WILSON,
TED WILSON, ALBERTA WILSON
and STATE FARM FIRE AND
CASUALTY COMPANY,

Defendants.

ORDER DISMISSING

Pursuant to Plaintiff'y

Dismisses, without prejudice,

Wilson and Alberta Wilson.

Dated this z‘z gay of

OBA #8382
DISTRICT COURT FOR THE
ICT OF OKLAHOMA

ON AND ALBERTA WILSON #7”~€;g~

ication,—the €Court hereby

BE h;party tp bear their own costs.




S DISTRICT COURT L

FOR THE NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,

Plaintiff,

Vs, Civil Action No. 89-C-372-B
ONE PARCEL OF REAL PROPERTY, -
WITH BUILDINGS, APPURTENANCES,
AND IMPROVEMENTS, KNOWN AS
ROUTE 3, BOX 128-A,

ANTLERS, PUSHMATAHA, OKLAHOMA;
and o
ONE 1966 CESSNA 310 AIRCRAFT,
REGISTRATION NUMBER N917MB;
and e
ONE 1968 CESSNA 310 AIRCRAFT,
REGISTRATION NUMBER N5770M; .
and o
ONE 1969 CESSNA 310 177B
AIRCRAFT, REGISTRATION

NUMBER N30713,

Tt Nt Nl W Nt St Nt Wt Sl Nt St Wt Nt St St Nt Nt St Mttt st st el

Defendants.

F DISMISSAL

Pursuant to Rule 4 Y(1) (ii1) of the Federal Rules of

Civil Procedure, the Plainti# , United States of America, by Tony

M. Graham, United States A _rhey for the Northern District of

Oklahoma, through cCatherine J. Depew, Assistant United States
Attorney, and the Claimant@ﬁﬂlmer E. Hunt and Donald D. Hunt

hereby stipulate to dismi

1 - against the Defendant Property

known as

1968 Cessna -P
Registration mber N5770M
Serial Number 310P0070
White with Maroon Trim

Fixed Wing Mulfiengine,



- C - (

without prejudice and without costs, pursuant to the terms and
conditions of the Releaseffbf Claim of Seized Property and
Indemnity Agreement enterediiﬁto by and between the parties on

the [T day of September, 1989.

TONY M. GRAHAM
United States Attorney

L kL=

R. WINSTON

: " CATHERINE J. DEPEW OBA #3836
Attorney for Claimants o Assistant United ates Attorney
Elmer E. Hunt and - 3600 United States Courthouse
bonald D. Hunt © . 333 West Fourth Street

Tulsa, Oklahoma 74103
(918) 581-7463




NORTHERN DISFRICT OF OKLAHOMA
HERMAN E. ROBERTSON |
Plaintiff,

g89-C-676-C -
SEp 14

V.

STATE OF OKLAHOMA,

Jo
'S

LT

Defendant.

o

e -y
- ENOINICT (e

The Court has for conside#@ﬁian the Report and Recommendation
of the United States Magistratﬁifiled August 24, 1989 in which the
Magistrate recommended that ﬁﬁa Petition be dismissed, without
prejudice to its refiling ugbm. a showing that Petitioner has
exhausted his state-based rema&ias.

No exceptions or objecti&ﬁh have been filed and the time for
filing such exceptions or obj@ﬁﬁions has expired.

After careful consideratié% of the record and the issues, the
Court has concluded that th@?ﬁeport and Recommendation of the
United States Magistrate sholﬁd, be and hereby is adopted and

affirmed.

It is, therefore, Ordered that the Petition is dismissed,
without prejudice to its refiiihg upon a showing that Petitioner

has exhausted his state-based remedies.
X o

Dated this /4 Iday of 1

, 1989.

H. DALE COOK, CHIEF
UNITED STATES DISTRICT COURT

BES

Lo

-~ ..,..
J\J:“"



; 8 DISTRICT COURT
NORTHERN DISTRICT OF OKLAHOMA

PIPELINE INDUSTRY PENSION

Plaintiff,

vs. CASE NO. 89-C-464C

7 -
OPAL E. BLACK GREGORY L AR
and
MINNIE L. BLACK, Sy p 181;59

Defendants.

. ol

Jren oo, (=
e

v, Dol (WU R

This matter having com,r'gfore the Court upcn Motion by the

Plaintiff, Pipeline Industy Pension Fund, to dismiss, and the
ntly advised;

IT IS ORDERED that said Motion be, and hereby is, granted
and that the above-styled ax on be, and hereby is, dismissed as

settled.




IN THE UNITED. §
FOR THE NORTHE

TATES DISTRICT COURT
DISTRICT OF OKLAHOMA

ANTHONY LEE, ;
Plaintiff, ;
Vs, ) No. 89-C-102-C
) -
CITY OF TULSA, a municipal ) 7 1, ;d ™
corporation, and JOEL SPITLER, ) b
) c'i. ) . o
Defendants. ) Ty
Jl"‘ -r ) : l .!. . -
DECREE QL Frhgarid o

The above-named Plaj
herein alleging violations
pendent tort issues cognizabi :iinder the laws of the State of
Oklahoma and seeking compensé #ry damages, punitive damages, and
attorney fees. The Plaintift y and through his attorney of
record James Garland, 111, and the Defendant City of Tulsa, by
and through its attorney Martha Rupp Carter, have each consented
to the entry of this consent  ecree without trial and without
adjudication of any issue of fact or law arising herein,

The Court, having fu}ly considered the matter and being

duly advised, orders, adjudg§§ and decrees as follows.

1. This Court has.fﬁrisdiction over the subject matter
of this action and the partie#ihereto. Plaintiff's complaint
properly states a claim for_?éﬁief against the consenting

Defendant, City of Tulsa, Oklahoma pursuant to the provisions of

the Governmental Tort Claims #et as codified at Okla. Stat. tit,
51, §§151, et seq. (Supp. 1988).

2. The Defendant Ci?ﬂ of Tulsa, Oklahoma, a municipal



corporation, shall pay to the Plaintiff the sum of $10,000.00,
said sum representing full, final, and complete payment upon all
sustained damages, all attorney fees incurred by Plaintiff, and
21l court costs incurred by Plaintiff as a result of this
litigation.

3. This consent deeree shall not constitute an
admission of liability or faq@t on the part of the consenting
Defendant, City of Tulsa, Oklﬁhoma.

4. This consent deerfee shall include and cover all
issues of fact and law required by Plaintiff, and it shall act as
& final judgment as to such igssues and with regard to all damages

sustained by Plaintiff. N .
: e 8
DATED this |5  dey of Auglst, 1989.
tsigned) H. Dale Cook
7.8. Distriet Judge

We, the undersigned, hereby consent to the entry of the
foregoing consent decree as a final judgment herein.

Attorney for Plalntxff

/Vaﬂé{ 64%ﬂ &

Martha Rupp Carter
Attorney for Defendants



FOR THE NORTHERN BISTRICT OF OKLAHOMA

FEDERAL DEPOSIT INSURANCE
CORPORATION, acting in its
corporate capacity,

Plaintiff,

vs. Case No. 88-C-0044-C
CREEK COUNTY WELL SERVICE,
INC., an Oklahoma corporation;

R. A. SELLERS, IlI; R. A.
SELLERS, JR., and LEE I,
LEVINSON,

SER 1879

- b, Clerk

Defendants. S DISIRICT COUR -

St Rt Nt Vhnt? Vupult Nl Vit okt el et Vol Vet Vgl Vot Vnat?

ORDER OF DISMISSAL WITH PREJUDICE - SIXTH COUNT

NOW came on before the Court the 8tipulation of Dismissal With Prejudice - Sixth

Count filed herein by the Plaintiff and D ndant Lee I. Levinson; and the Court FINDS
that good cause and sufficient grounds have been stated in support of such Stipulation of
Dismissal - Sixth Count; and it is therefore (})RDERED that this action be and the same is

hereby dismissed as to the elaim for money judgment set forth in the Sixth Count of the

FDIC's Complaint, filed with the Court January 19, 1988, together with any and all

amendments to the Sixth Count, with prejudliee to the rights of Plaintiff and Defendant,

Lee I. Levinson, to refile and reassert thé laims raised herein under the Sixth Count at

any time in the future with each of the 8 bearing its own costs, including attorney's
fees, incurred herein.

IT IS SO ORDERED AND DATED thi

day of () 20 A » 1989,

{Signed! H. Dale Cook

8D STATES DISTRICT COURT JUDGE

\B\RSG/08-89427A/pjp



APPROVED FQ

Robert 8. G A No. 10824)
GABLE & GPTWALS, INC.

2000 Fourth Netional Bank Bldg.
Tulsa, Oklahoma 74119

(918) 582-9201

COUNSEL FOR FEDERAL DEPOSIT
INSURANCE CORPORATION, acting
in its corporate capacity

P/

Lee I. Levinson, Defendant
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wld ;U ey
o 26 T ELERK
JESS EVANS and AMY EVANS, Usnmsﬂibibuw

Plaintiffs,

vs.

UTAH MORTGAGE LOAN CORPORATIOH,
a Utah corporatiocn, ET AL.,

Defendants.

A
o]
<]
V]
0Q
48]
(W]
9]

Now before the Court for its consideration is the objection

of defendant Allstate Insurang Company (Allstate) to the Report
and Recommendation of the Unitéd States Magistrate filed on June

16, 1989. The Magistrate recommended that the plaintiffs' motion

to remand be granted and that B8 case be remanded to state court.

This civil action was initially filed in state court on May

23, 1986. The United States ﬁ@ America, ex rel. National Flood

Insurance Program, removed the @gase to federal court, where it was

assigned case number 86-C-640 Plaintiffs then dismissed the
United States and moved to add Oklahoma resident Lawrence Marion
Clark as a party defendant., J gngrett approved the joinde;_gnd,
finding diversity jurisdictiom lacking, remanded the action by
Order of June 24, 1987. Clark'was dismissed from the state court .
action by court order on Decaf r 22, 1988. On January 12, 1989,
Allstate filed a Petition r removal (agreed to by all

defendants) . The Petition alleged that, with the dismissal of



Clark, diversity jurisdiction. once again existed. Further,

Allstate alleged that Clark been fraudulently joined before

Judge Brett solely to destroy versity.

Plaintiff moved to remamd and Allstate responded. The
Magistrate did not address @ fraudulent joinder issue, but

concluded that the action should be remanded. He found that the

recently amended 28 U.S.C. §1_”5(b), which provides in pertinent
part that "a case may not be f@ﬁoved on the basis of jurisdiction
conferred by section 1332 [diV@%&ity] of this title more than one

year after the commencement oﬁﬁthe action" applies retroactively

to pending cases, citing Phi istate Ins. Co., 702 F.Supp.

1466 (C.D.Cal. 1989). Since this action commenced on May 23, 1986,
the Magistrate found that rem was in order.
Allstate does not objectfia the Magistrate's conclusion of

retroactivity, but objects on the ground that he did not consider

the issue of fraudulent joindﬁﬁa Although the Magistrate did not
so state, he had an excellent fﬁason for not discussing the issue:
it has been waived. Judge Breétt's Order of remand in 86-C-640-B

specifically states that no defé@ndant objected to joinder of Clark.

Further, Judge Brett examined the record and stated his conclusion

that Clark was an indispensable party who was not joined solely to

effectuate a remand. The rempving party who claims fraudulent

joinder must plead such with p *iéularity and prove such by“ciear

and convincing evidence. lynt

, 647 F.Supp. 1266, 1271

(D.Wyo. 1986). See also Mc ities Service Gas Co., 233 F.2d

242, 246 (10th Cir. 1956). Far from meeting its burden of proof,



- .' "’ —

Allstate apparently acquiesced in the motion. The time to raise
fraudulent joinder was then, not now. Moreover, the issue was
adjudicated and ruled upon by #ﬁdge Brett, and is now closed. The
Court also agrees with thu; Magistrate's conclusion as to
retroactivity. Accordingly, his Report and Recommendation is
affirmed.’

It is the Order cof the_Court that pursuant to 28 U.S.C.
§1447(c) the motion of the plaﬁhtiffs to remand is hereby granted
and this action is remanded to the District Court of Tulsa County,

Oklahoma.

IT IS SO ORDERED this /fﬁt day of September, 1989.

= Chief Judge, U., S. District Court

'Allstate protests that the Magistrate raised Hhe retroactivity issue sua sponte. This is entirely consistent
with a federal court’s responsibility as to subject matter jurisdiction. See, e.g, Strange v. Arkansas-Oklahoma
Gas Corp., 534 F.Supp. 138, 139 (W.D.Ark. 1981).




IN THE UNITED S’I‘A‘I’Eﬂ DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA -
i FTITLED
RAWSHALL WHITE, )
) AN RS
Petitioner, )
) e O Silver, Tlerk
v. ; 89-C-134=B  j5. DISTRICT COURT
STEPHEN KAISER, Warden, )
}
Respondent. )

Now Dbefore the court ?are petitioner Rawshall White's
application for a writ of habeaﬁ'corpus pursuant to 28 U.S5.C. §2254
(Docket #1)' and respondentsf. Response (#5). Petitioner was
convicted in Creek County District Court, Case No. CRF-83-83, of
First Degree Murder, and sentenced to life imprisonment. The
conviction was affirmed on appn#l to the Oklahoma Court of Criminal
Appeals. )

Petitioner filed an applidhtion for relief under the Oklahoma
Post-Conviction Procedure Act,iaz 0.5. § 1080 et seq. The petition
was denied by the trial courﬁfon 12/16/88, and such denial was
affirmed by the Court of Criminal Appeals in Case No. PC-89-2.
Petitioner therefore has exhausted his state court remedies.

Petitioner now seeks federal habeas relief on the alleged
grounds that: (1) he was ﬁllowed only five preemptory jury

challenges, instead of the nine provided for by statute; (2) no

1 ‘Docket numbers" refer to numerical designaﬂnng,;;julgﬂed sequentially to each pleading, motion, order, or other filing
and are included for purposes of record keeping only. *Décket numbers” have no independent legal significance and are to be
used in conjunction with the docket sheet prepared and maintained by the United States Court Clerk, Northern District of
Cklahoma.



blacks were included in thm¥ jury panel; and (3) ineffective
assistance of counsel.

In his first ground for l‘-#lief, petitioner claims that he was
allowed only five peremptory.jiry challenges, instead of the nine
provided for by statute.? Tﬁﬁ-trial transcript at pages 136 and
137 reflects that the court.iimited both the petitioner and the

state to five peremptory chailé,_enges.3 It appears from the record

2 The court notes that the statute petitioner is refiiifing to Is 22 0.5, § 655. The statute, prior to being amended in 1975,
read as follows: IS

In all eriminal cases the pmi%ution and the defendant are each entitled to the
following peremptory challenges: Prowjdied, That if two or more defendants are tiied jointly
they shall join in their challenges.

First. In capital offenses, nine jurors each.

Second. For cffenses punishiilsle by imprisonment in the State Prison, five jurors
each.

Third. In other prosecutionl?fq-!ihroe Jurors each.

The statute, as amended, reads as follows:

In all criminai cases the pmﬁjmﬂion and the defendant are each entitled to the
following peremptory challenges: Provited, that if two or more defendants are tried jointly
they shall join in their challenges; lded, that when two or more defendants have

inconsistent defenses they shall be ginfted separate challenges for each defendant as
hereinafter set forth.

First. In prosecutions for first degree murder, nine jurors each.

Second. In other felonies, Jjurors each.

Third, n all nenfelony prosegutions, three jurers each.
3 Tha trial transcript in pertinent part reads as fd-liowa

MR, COWAN: No, rmt:y-t, Your Honor. Do we have nine or five in this-
- (Tr. p. 138}, :

THE COURT: I'm sorry. | ga't hear you,

MR. COWAN: You said he- iy has one more.
THE COURT. Yes.
MR. COWAN: We don't have nine challenges?
THE COURT: | don't think 8o

MR. COWAN: Okay, that is #he law in capital cases, but--



that the trial court was under the mistaken belief that only in
capital offenses would each pﬁrty be entitled to nine peremptory
challenges. The court was unﬁ%are that 22 0.5. § 655 was amended

in 1975 to grant nine perempﬁﬁry challenges in prosecutions for

first degree murder, whether ﬁﬁe death penalty was sought or not.
Petitioner's counsel, Russell. €. Miller, was also unaware of the
change in the statute and fail@d to interpose an objection.

The court recognizes the long held view that the peremptory

challenge is a necessary part of trial by jury. See, Lewis v.

United States, 146 U.S. 370, 376 (1892). The challenge is "one of

the most important of the rights secured to the accused". DPointer

v. United States, 151 U.S. 396, 408 (1894). "The denial or
impairment of the right is reversible error without a showing of
prejudice." Swain v. State Qg{ﬁlgbama, 380 U.S. 202, 219 (1965).

The quote from Swain, id.; was cited by the Supreme Court in
Ross v. Oklahoma, 487 U.S. __H___, 108 s.ct. 2273, 2279, 101 L.Ed.2d

80 (1988}, but the judges in } went on to say:

[(Tlhe Swain Court cited & number of federal cases and
observed: 'The denial oF impairment of the right is
reversible error without ‘a showing of prejudice.' But
even assuming that the Comstitution were to impose this
same rule in state criminal proceedings, petitioner's due
process challenge would nonetheless fail. Because
peremptory challenges are a creature of statute and are
not required by the Constitution, it is for the State to
determine the number of peremptory challenges allowed and

to define their purpose anél the manner of their exercise.

THE COURT: You're not askiliig for the death penalty,
MR, COWAN:  Okay.

THE COURT: Okay. (Tr. p. 137).

-3



(Citations omitted.)

Therefore, the court findé?that petitioner has failed to raise
a federal question entitling_ﬁim to federal habeas relief in his
first ground for relief. Tr@ﬁitionally, habeas corpus has been
used by a prisoner to attack tﬁé fact or length of his confinement
for the purpose of obtaining iﬂﬁﬂdiate or more speedy release from

confinement. See, Preiser v, Redri

411 U.S. 475, 494 (1973).

The power of a federal habeas coxrpus court is limited to violations

of federal constitutional and'ﬁ#atutory standards and questions of

state law are not cognizable.jiﬁgg, Engle v. Isaac, 456 U.S. 107
(1982).

In his second ground forfralief, petitioner claims that no
blacks were included in the jgﬁy panel.

The Supreme Court in Swaip

Alabama, supra, addressed the
defendant's claim that he was d@hied blacks on his jury. The Court
stated in pertinent part:

But a defendant in a «criminal case is not
constitutionally entitled:  to demand a proportionate
number of his race on the jury which tried him nor on the
venire or jury roll from which petit jurors are drawn....
Neither the jury roll nor ‘the venire need be a perfect
mirror of the communit or accurately reflect the
proportionate strength o very identifiable group....
We cannot say that purposeful discrimination based on
race alone is satisfactorjly proved by showing that an
identifiable group in a e unity is underrepresented by
as much as 10%.... Unidoubtedly the selection of
' prospective jurors was . jewhat haphazard and 1little
effort was made to ens@re that all groups in the
community were fully represented. But an imperfect
system is not equivalent %o purposeful discrimination
based on race. We do not ink that the burden of proof
2r in this case.

Swain, supra, at 208-209.



The court has carefully #hviewed the record and transcripts

of the trial proceedings and.

support the petitioner's claimiﬁhat no blacks were included in the

jury panel. There is no evide'bﬁ of whether there were any blacks

on the petitioner's jury or in the veniremen, no objection was
raised by petitioner at the téial as to jury composition, and no
evidence is presented of how m@ﬁy blacks lived in the area or were
on the jury roll and a dispariff between these. Under Swain v.

Alabama, 380 U.S. 202 (1965), r ected in part, Batson v. Kentucky,

476 U.8. 79 (1986), the case which is applicable“, petitioner has
the burden of proof to establish that the composition of a jury

purposefully excluded members .

Y his race and petitioner in no way
has met this burden and is nq:}antitled to relief on his second
claim, )

In his third ground for relief, petitioner claims that he was
denied effective assistance ﬁ#:counsel by his trial attorney's
failure to object to the allegﬁé}absence of blacks or ethnic groups
as prospective jurors or on théfjury panel, and counsel's failure

to object to the court's rulinf'that petitioner was only entitled

to five peremptory jury challeﬁ{éﬁ.

4 The court notes that under Batson, supra, petithy
group, that the prosecutor exercised peremptory challengaes;
raise an inference that the prosecutor used peremptory ch
Under Batson, the petitioner could rely on the fact that
do so. Batson was not decided at the time of petitioner's
(1987), that Batson only applied retroactively to cases pe
(1986}, had previously held that the Batson ruling was n
convictions.

burden would be to show he is a member of a cognizable racial
ymeove from the venire members of his race, and that these facts
exclude the veniremen from the jury on account of their race.
_ehalienges permit those to discriminate who are of a mind to
the Supreme Court held In Griffith v. Kentucky, 479 U.S. 314
direct review or not yet final. Allen v. Hardy, 478 L).S. 255
ailable to petitioners an federal habeas corpus review of their




The Supreme Court in Eiﬁm@lman v. Morrison, 477 U.S. 365

(1986), held that an ineffecﬁiﬁe assistance of counsel claim may
be brought for the first timé?dollaterally. The Kimmelman Court
explained its rationale as foliows'

Because collateral review will frequently be the
only means through which aan accused can effectuate the
right to counsel, restricting the litigation of some
Sixth Amendment clalms t rial and direct review would
seriously interfere with accused's right to effective
representation. A layman will ordinarily be unable to
recognize counsel's errors and to evaluate counsel's
professional performance; consequently a criminal
defendant will rarely . ow that he has not been
represented competently #@ihtil after trial or appeal,
usually when he consults #inother lawyer about his case.
Indeed, an accused will @ften not realize that he has a
merltorlous ineffective 8 claim until he begins
collateral review procgedings, particularly if he
retained trial counsel mn direct appeal. (Citations
omitted).

Id. at 378. See also, Osborn mﬂ Shillinger, 861 F.2d 612, 622-623

(10th cir. 1988). Moreover,:?ineffective claims are ordinarily
inappropriate to raise on d@tect appeal because they require
additional fact-finding." ;Q.5at 623.

In Strickland v. Washingkgn, 466 U.S. 668 (1984), the Court

announced a two-prong test to

etermine if counsel's performance

was deficient. The Court held}

First the defendant must ahow that counsel's performance
was deficient. This requires showing that counsel made
errors so serious that coupsel was not functioning as the
'counsel' guaranteed the defendant by the Sixth
Amendment. Second, the defendant must show that the
deficient performance prmjudlced the defense. This
requires a showing that counsel's errors were so serious
as to deprive the defendmnt of a fair trial, a trial
whose result is rellable..”

Id. at 687.



After carefully reviewing the record in this case, the court

concludes that counsel's performance was not deficient by his
failure to object to the allegefl absence of blacks or other ethnic
groups on the jury or the w ife. Petitioner did not have a
constitutional right to a jur ith blacks or other ethnic groups.

He only had a right to a fair sand impartial jury. See, Irwin v.

Dowd, 366 U.S. 717 (1961). 'he record clearly reflects that

counsel conducted a proper in; iry of the veniremen to determine

any prejudice which they might Bave as a result of his client being

black. The transcript shows ‘that the following guestions were

asked of potential jury membe

MR. MILLER: [I] need to
jury that will have diff
the sole reason that the
anyone on this jury who.
black Defendant? Do an
people on a day-to-day b

ow if there is anyone on this
11ty sitting on this case for
efendant is black. Is there
8 any kind of bias against a
of you associate with black
.87 (Tr. p. 60).

MR. MILLER: 1Is there any
not hold the State of &
proof in this case as

Defendant? Does the fac¢
this person, the fact th
any of you any difference
on the merits from the e
p. 61).

e on the jury panel who would
ahoma to the same burden of
u would if it were a white
that the deceased person, and
he was black, would that make
all? You can judge the case
ence, is that correct? (7Tr.

ias failed to show that he was
y object to the composition of the

in Strickland, supra, stated that

the petitioner must show "tha there is a reasonable probability

that, but for counsel's unpré¢ iional errors, the result of the

proceeding would have been dif nt." Strickland, supra, at 2068,

Petitioner's only allegation prejudice is that there were no



blacks on his jury. The Magistrate finds that petitioner has
failed to show that he was denied a fair and impartial jury.
Therefore, petitioner is not aﬂtitled to relief on this claim.

Petiticner further claiﬁ% that he was denied effective

assistance of counsel by his Erial counsel's failure to obiect to
the court's ruling that petﬁiiener' was only entitled to five

peremptory jury challenges.

The court finds that under the first prong of Strickland,

supra, counsel's performance wﬁk deficient by his failure to object
to the court limiting peﬁiﬁioner to five peremptory Jjury
challenges. Counsel should hmve known that the statute had been
amended to grant nine perempﬂ%ry challenges in prosecutions for
first degree murder.

Under the second prong'ﬁ% ﬁgrickland supra, petitioner is
required to show that counsel*s error prejudiced his ability to
receive a fair trial. Petiﬁicner' alleges that he could have

changed the outcome of his trial if he could have exercised his

additional peremptory challe"@s. (See, Petitioner's Brief in

support of post-conviction relief, p. 1, Case No. CRF-83-83). The
pertinent part of the transcﬁ%ht dealing with the members of the
jury which petitioner would h&ﬁe excluded reads as follows:

MR. COWAN: Now mentibn has been made by Mr. Miller
that the Defendant in thi#i case is black, and as he also
mentioned, alsoc Mr. Abr&~ﬂm was black, the deceased, and
will you give just as mugh respect to the rights and to
the right to live and the ¥ight to a fair trial, whatever
right it might be, just #§ much to a person of the black
race as to people of you¥ own race?

THE PROSPECTIVE JUROR: (Mrs. Osburn) Yes, Sir.




MR. COWAN: And will, in no way, that won't

ons in any way, will it?

THE PROSPECTIVE JU
(Tr. pp. 92-93).

(Mrs. Osburn) No, Sir.

Petitioner asserts that *[tlhis line of questioning was

discriminatory and highly pré dicial and petitioner did not have
a single challenge left to eﬁf @ this juror from the jury panel.™
(See, Petitioner's Brief in s ort of post-conviction relief, p.
l, Case No. CRF-83-83).

The court finds this arg nt to be unpersuasive. The recorad
clearly reflects that the pros utor conducted a proper inguiry of
the prospective juror to dets ='.x_we any prejudice which she might
have as a result of the peti @n&r (defendant) and victim being
black. Furthermore, the reco¥d reflects that petitioner had only
exercised one peremptory chal "ge up to this point. Therefore,
petitioner's claim that he die ?t have a challenge left to excuse
this juror is without merit.

Petitioner further asse] " that he was unable to remove a
juror who was related to a lawﬁenforcement officer because of the
lack of nine peremptory chall 8. (See, Petitioner's Brief in
support of post-conviction :c'@-é L, p. 1, Case No. CRF-83-83). The
pertinent part of the transcﬁ - reads as follows:

MR. MILLER: Mr.. istopher, I believe you
indicated that you were

THE PROSPECTIVE JU
One of my wife's cousin

{Mr. Christopher) Yes, Sir.
; detective in Sand Springs.

MR. MILLER: What 8 name?

THE PROSPECTIVE J
Silver.

(Mr. Christopher) Mike



MR. MILLER: Do you ﬁiv& any close contact with him?

THE PROSPECTIVE JUROR: (Mr. Christopher) No, Sir,
I've never spoke to him, I don't believe. (Tr. p. 72).

The court finds that ﬁhe record does not support the
petitioner's claim. At this point in the voir dire, petitioner had
not exercised any of his par@mptory challenges. Therefore, it

cannot be said that petitioner could not have removed this juror

if he wanted to.
Finally, petitioner claims that he was unable to remove a

juror who allegedly thought thﬁt the police tell the truth all the

time. (See, Petitioner's Bﬁﬁef in support of post-conviction
relief, p. 2, Case No. CRF-83~83). The pertinent part of the

transcript reads as follows:

MR. MILLER: Now, yPR heard the list of Witnesses
read. Now there were several police officers whose names
were on there. Now I need to know if there is anyone on
the jury panel at this me that assumes that simply
because a police offieer is testifying, he 1is
automatically telling the truth. Is there anyone on the
jury panel right now tha inks that a policeman always
tells the truth, just beepuse he is a policeman? Mrs.
Clark. S

THE PROSPECTIVE JUROH: (Mrs. Beverly Clark) Yes,
Sir. (Tr. p. 62). '

MR. MILLER: Would ¥pu make that assumption, that
just because a police officer happens to tell a story
from the Witness stand, that he is automatically telling
the truth? il

THE PROSPECTIVE JUR ;
necessarily.

(Mrs. Beverly Clark) Not

MR. MILIER: Would

u listen to what any of the
police officers say and

nk about what they say?

THE PROSPECTIVE JURCR: (Mrs. Beverly Clark) Yes.

10




MR. MILLER: And whﬂn all of the evidence is in,
will you then make up your mind as to who is lying and
who is telling the truth, if anyone is lying? I am not

saying that necessarlly they are, but you will be
cautious, will you?

THE PROSPECTIVE JURGR: (Mrs. Beverly Clark) Yes,
I will. (Tr. p. 63).

Once again, the record.ﬁams not support the petitioner's

contention. At this point in the voir dire, petitioner had not

exercised any of his perempto challenges,

Based on the above, the court finds that petitioner has failed
to show that counsel's error prejudiced his ability to receive a

fair trial and therefore is net entitled to relief on his third

claim.

In conclusion, the courﬁf finds that the application of
petitioner Rawshall White for ﬁ writ of habeas corpus pursuant to
28 U.S.C. §2254 should be and Lm denied.

Dated this /.7 - v , 1989,

_.ngm,-ft Ty {f Lﬁ é‘{>;#

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE

11




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISYRICT OF OKLAHOMA

CRAWFORD ENTERPRISES, INC., 1}
Plaintiff,  §
v. ﬁ% | 83-C-859-C
DAVID L. HOWARD, d/b/a M&H 'ﬂi
GATHERING, INC., .
Defendant, .J% n
ELI MASSO, Sty j
Garnishee. -i : [
'iﬁnnﬁa S LGl G -

The court has for considm#ﬁtion the Report and Recommendation
of the Magistrate filed Augum‘l:l{.-i 14, 1988, in which the Magistrate
made recommendations on plaigﬁ}ff's Motion for Entry of Judgment
and for Vacation of Attorney'q.:iff?ee Award and Garnishee Eli Masso's
Objection to Entry of Judgmenﬁiﬁnd Motion to Reconsider Order. No
exceptions or ocbjections hav&ﬁ#een filed and the time for filing
such exceptions or objectionaﬁhaﬁ expired.

After careful considerati@in of the record and the issues, the

court has concluded that the Report and Recommendation of the

Magistrate should be and her&ﬁ# is affirmed.

It is therefore Ordered.ﬁﬁat judgment is granted in favor of
plaintiff and against Eli Mas@®,; Garnishee, in the sum of $5,620.91
on plaintiff's garnishment af dabit. .It‘is further Ordered that
the Judgment awarding attornﬁw 8 fees and costs of $20,000.00 in
favor of Eli Masso and agains #1aintiff is vacated and the Court

Clerk is directed to pay ov#ir to plaintiff the sum which it




deposited with the Court Clerk on November 25, 1986, together with

interest accrued thereon sincg

Dated this ézz an of -

1989.

H. DALE COOK, CHIEF
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISIRICT OF OKLAHOMA
Sip 1Y Ll
A i |‘ : .u.,\.’ -_j__.'_, L:LE F\i‘
ADESCO, INC., an Oklahoma ) “{Jb ST RICT COURT
corporation, )
=)
o =)
Plaintiff, )
22 )
vs. ) No. 87-C-827-C
)
HERITAGE LIFE INSURANCE COMPANY, )
an Arizona corporation, et al., )
)
)
Defendants. =)

Now before the Court for :{ i8 consideration is the application

of defendant Heritage Life -j_ﬁl’,;";nsurance Company (Heritage) for

attorney fees.

Heritage argues that it 1g entitled to fees under the Oklahoma

Deceptive Trade Practices Act e Act). 78 0.5. §54(b) provides:
In any action instituted under the pro
award reasonable attorneys’ fees to thi
finds either (1) that the defendant hag
or (2) that the plaintiff has acted in
award reasonable attorneys’ fees to 1

1% of this act, the court may, in its discretion,
fpvailing party. If in any such action the court
lifully engaged in a deceptive trade practice
fgith In instituting the action, the court shail
prevailing party.

" (footnote omitted). i
Plaintiff's third cause ' action was labelled as one for
unfair competition, not one | e the Act. Summary judgment was
granted on that basis. Heri j@¢ should not now be permitted to
characterize a cause of acticmjaa falling within a statute which

permits recovery of attorney fees.




Assuming arguendo that §54(b) were applicable the Court finds,
on the record presented, that . peg should not be awarded.

It is the Order of the Cougt that the application of defendant

Heritage Life Insurance Company for attorney fees is hereby DENIED.

IT IS SO ORDERED this day of September, 1989.

. D COOK
hief Judge, U. S. District Court
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IN THE UNITED STAT
NORTHERN DI

EAZOR SPECIAL SERVICES, INC.;
a Pennsylvania corporation,
Plaintiff,

vs.

BEVERAGE PRODUCTS CORPORATION
an Oklahoma corporation,

Defendant.

Eazor Special Services,
and Beverage Products Corpo:
pursuant tc the provisions
stipulate to a dismissal
refiling of the Petition for

herein.

GASAWAY & LEVINSON

By FJomadl < AFe ot

Ronald C. Bennett (OBA#71
P.O. Box 14070
Tulsa, OK 74159

Attorneys for Eazor Special
Services, Inc.

‘DISTRICT COURT FOR THE Jack
RICT OF OKLAHOMA Ug DBT

Case No. 88—C-1510E\/

N ! St Nt St Nt Wt St W Wt S

OF DISMISSAT,

by and through its counsel,
by and through its counsel,
R. Civ. P. 41(a)(l), hereby
th prejudice to any subsequent

idebtedness filed by the Plaintiff

OERNER, STUART, SAUNDERS
DANT] & ANDERSON

mes P. McCann (OBA#5865)
1§00 Atlas Life Bldg.
Tu\sa, OK 74103
(oh8) 582-1211

‘torneys for Beverage Products
“poration



IN THE UNITED SPATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA SEP 18 198§ 0(5’L

Jack C. Silver, Clerk

W. DAVID MORRIS, et al., U.S. DISTRICT COURT

Plaintiffs,
vs. No. 88-C-649-E V/

FEDERAL SAVINGS & LOAN .
INSURANCE CORPORATION, et al.,

Defendants,

and
HELEN CRAWFORD,

Third-Party Plaintiff,
vs.

AMERICAN CASUALTY COMPANY OF
READING, PENNSYLVANIA,

Third-Party Defendant.

*LOSING ORDER

The Court has been advis@éd by counsel that this action has

been settled, or is in the pro@éss of being settled. Therefore it
is not necessary that the actfﬁﬁ remain upon the calendar of the
Court.

IT IS THEREFORE ORDEREP that the Clerk administratively

terminate this action in hiﬁ?yauords, without prejudice to the
rights of the parties to reuﬁﬁn the proceedings for good cause
shown for the entry of any stiﬂﬁlation, order, judgment, or for any
other purpose required to cﬁﬂﬁin a final determination of the

litigation. The Court retains ¢omplete jurisdiction to vacate this



oot

order and to reopen the action@ﬁpon cause shown within thirty (30)

days that settlement has not bﬁ%n completed and further litigation

is necessary.

ORDERED this ,{2?' day of September, 1989.

@/A/M, _/"_ﬂ//

MAMES O. KLLISON
UNITED STATES DISTRICT JUDGE




PATES DISTRICT COURT

L E: ]: I; ]3 :[)
IN THE UNITED @

FOR THE NORTHERN DISTRICT OF OKLAHOMA SEP 18 1283

Jack C. Silver, Clerk
U.S. DISTRICT COURT

TED and DANA HOLMAN,
Plaintiffs,
Vs, Case No. 88-~C-1548-B

FARMERS ALLIANCE MUTUAL
INSURANCE COMPANY,

ot Wl N W Nl N Wl W el

De fendant.

DISMISSALCWITH PREJUDICE
COMES NOW Plaintiffs, Fﬂ and Dana Holman, and Defendant,
Farmers Alliance Mutual Inaurance Company, and moves the Court

dismiss the above styled caﬁaa, by stipulation of the parties;

Incurred.

each party to be responsible Iﬁr thelr resp ost

De fendant

DANA HOLMAN, Plaintiff

LA LA
I ED STATES DISTRICT JUD
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

MICHAEL PRATT; DERRICK McINTURF,
JO ANN ALRED; MICHAEL MOORE,
JO LOUISE GRAVES, LEE ANN MOORE,
and JOSEPH COULTER, -

Plaintiffs,
vS.

CHARLES CRAWFORD; DAVID PILILARS:
JAMES CARNLEY, d/b/a M & J's
Market; J. F. STOABS & SONS, .
INC.; d/b/a Save A Dollar Store;
PAUL O'KEEFE and CITY OF HOMINY,
OKLAHOMA,

Sttt gt Nt agytl Sagtl gl St Yot sl gt Yumt gl gt it wat et

De fendants.

ORDER OF DISMIfSAL WITH PREJUDICE

Pursuant to the Joint Stiﬁulation of Dismissal filed by the.
plaintiffs, the Court dismigses, with prejudice, their Complaint
against the defendants, with.éach party being responsible for
their costs and attorney fees'ihcurred herein.

Dated this 4 day of

r 1989.

JBC/Pratt-0OD



BTRICT COURT FOR THE
TRICT OF OKLAHOMA

UNITED STATE
NORTHERN

UNITED STATES OF AMERICA,
Plaintiff,

vs. CIVIL ACTION NO. 89-C-148-C
FIFTEEN THOUSAND NINE
HUNDRED AND FIFTY-TWO
DOLLARS ($15,952.00)

IN U. S. CURRENCY,

and

ONE MEN'S STEEL AND GOLD
ROLEX WATCH,

Tl Tt s N Vet Tnatf Nt Vsl T Sl Yt Yt Yo St S

Defendants.

This cause g come before this Court upon

Plaintiff's Application fi d herein, and being otherwise fully

apprised in the premises, it is hereby

ORDERED, ADJUDG AND DECREED that Judgment be
entered against the defendafft properties and against all persons

interested in such propert -and that the said property be, and

the same is, hereby forfei to the United States of America for

disposition by the United eg Marshal according to law.

(Signed) H. Dale Cook

H. DALE COOK, CHIEF JUDGE OF THE
UNITED STATES DISTRICT COURT FOR
THE NORTHERN DISTRICT OF OKLAHOMA



APPROVED:
UNITED STATES OF AMERICA

TONY M. GRAHAM
United ates Attor

CATHERINE J. DEPEW
Assistant United Stdtes At

CJaD/ch




