IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA
MICHAEL COLLINS,
Plaintiff,
vs.

No. B80-C-261-E

KERMIT DALE HOFFMEIER,

FILED
NOV -~

Jack ©. Sne oy
U.S.DSTR yRy

This matter having regularly come on for jury trial, and the

Defendant.

JUDGMENT

jury, duly empaneled and sworn having returned its verdict fixing
Plaintiff's percentage of negligence at 50% and Plaintiff's damages
at zero dollars, and Defendant's percentage of negligence at 50%
and Defendant's damages at zero dollars,

IT IS ORDERED, ADJUDGED AND DECREED, that judgment be entered
in favor of Defendant and against Plaintiff on Plaintiff's claim,
and that judgment also be entered in favor of Plaintiff and against
Defendant on Defendant's counterclaim, and that both Plaintiff and
Defendant take nothing by this matter.

Entered this ﬂgf?“ day of November, 1981.

a4 /Zf)@f@/ J ( ~ é/ ey dy
JAM%ﬁ 0. ELLISON
UNIYTED STATES DISTRICT JUDGE




IN THE UNITED ST
NORTHERN DIST

ENERGY DEVELOPMENT, INC.,

a Montana corporation,
Plaintiff,

Vs,

TERRA OIL CORP., a Colorado.
corporation,

Defendant.

ATES DISTRICT COURT
ICT OF COKLAHOMA

No. 80-C-209-E

TERRA OIL CORFP., a Colorado
corporation,

Counter-Claimant,
vSs.
ENERGY DEVELOPMENT, INC., a
Montana corporation, and KENNETH
THOMAS aka KEN THOMAS, an

individual,

Counter~Defendants,

ORDER OF

B . Tl S T i T e S LU N L S

DISMISSAL

The Court, having been
that the within action has been
noting that Plaintiff filed its
November £3 + 1981, and that
its Dismissal with Prejudice on
this matter should be dismissed

IT IS, THEREFORE, ORDE
cause be, and it is hereby, dism

U &
DATED this .307% day

WE MOVE FOR THIS ORDER:

es W. Feamster TIT

ttormey for Plajntiff

Frdd C. Cornish
Attorney for Defendant/
Counter-Claimant

advised by counsel for all parties
settled and compromised, and
Dismissal with Prejudice on
Defendant/Counter-Claimant filed
November _ézgi_, 1981, finds that
with prejudice.

RED, ADJUDGED AND DECREED that this
issed with prejudice.

of November, 1981.

(/

AN e .
C ;Lﬁvamaatjé/ﬁﬂpﬂl,gyt,
UNITED/ﬁTATEs DISTRICT JUDGE

Pl



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

; BRS INTERNATIONAL, A Delaware
Corporation

Plaintiff

FILED
NOV -
Jack G. Suie  erit

B S. DISTRI™™ . URT

1
V.

UTICA NATIONAL BANK & TRUST
COMPANY

Defendant

V. CIVIL ACTION NO. 80-C-291-E

JUDGE JAMES E. ELLISON
FLUID MEASUREMENT SERVICES, INC.,

An Oklahoma Corporation
Intervenor-Defendant
V.

ROGERS COUNTY BANK, An Oklahoma
Corporation

Intervenor-Defendant

e e e o o o S e S et e S e N Y ot e S S e M Nt S Nt St et Sl

ORDER OF DISMISSAL

UPON CONSIDERATION of the Stipulation of Settlement between Plaintiff
BRS International, Inc. and Utica National Bank & Trust Company, it is by the

E |
Court thisgjg;zgéy of )%DHuJLwn4kg¢/’ , 1981
ORDERED that the Complaint of Plaintiff BRS International, Inc. l

against Defendant Utica National Bank & Trust Company be, and the same hereby

is, dismissed with prejudice.
S/ JAMES O. ELLISON

JAMES E. ELLISON
UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT FGR T
NORTHERN DISTRICT OF OKLAHOMA LED

NOV 70 1y
WAYNE SPENCE and |
NELDA CHARLOTTE SPENCE, Jack C. Siver, 1erlg
Husband and Wife, " S-D’STR"‘TUO”RT

Plaintiffs,
vS. No. 80-C-479-E

THE GUARDIAN INSURANCE
COMPANY,

Defendant.

ORDER OF DISMISSAL

On this 3o day of November, 1981, upon written
application of the parties for an Order of Dismissal with
prejudice of the Complaint and all causes of action, the Court
having examined said application, finds that said parties have
entered into a compromise settlement covering all claims in the
Complaint and have requested tie Court to dismiss the Complaint
with prejudice to any further action, and the Court being fully
advised in the premises, finds that said Complaint should be
dismissed.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED by
the Court that the Complaint and all causes of action of the

plaintiffs filed herein against the defendant be, and the same

are hereby dismissed with prejudice to any further action.

1

(Y 2o sedd </{ —W

“JAMES O. FLLISON
U. 5. District Judge



IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

FIILED
NOV 3 1981

Jack C. Silver, Clerk
U. S. DISTRICT COURT

UNITED STATES OF AMERICA,
Plaintiff,
Vs,

No. 78-CR-128

BILLY D. BURNS, Sr1-¢ - by, ¢

Defendant.

ORDER

The Court has before it for consideration the motion of
defendant for relief filed pursuant to 28 U.S.C. §2255. The
defendant requests the Court to correct the sentence imposed on
him on April 23, 1979 and modified on October 22, 1980, to allow
defendant to serve his federal sentence concurrently with a state
sentence defendant is now serving in the Oklahoma State
Penitentiary at McAlester, Oklahoma.

From the face of defendant's motion it is clear that the
defendant is not now in federal ;ustédy. Defendant admits he is
currently serving a state sentence and his motion was executed at
the Oklahoma State Penitentiary in McAlester, Oklahoma. Section
2255 affords possible relief only to those in federal custody.
The defendant has, thus, alleged no facts which would give this
Court jurisdiction under 28 U.S.C. §2255 to grant him the relief
he requests.

The Court would also note that the Tenth Circuit Court of
Appeals has held that it is beyond the power of a federal court
to order that its sentences be served concurrently with a prior
state sentence. In the case of Evans v. Faulkner, No. 79-1699
(unpublished opinion dated May 22, 1980) (copy attached) it was
stated: |

It is beyond thé power of a federal court to

order that its sentence be served
concurrently with a prior state sentence.



Joslin v. Moseley, 420 P.2d 1204 (10th Cir.
1969} . Consequently, the district court's
order that Evans' federal sentence be served
concurrently with the prior state sentence
was merely a recommendation. See Hash v.
Henderson, 385 F.2d 475 (8th Cir. 1967Yy.

On April 23, 1979 the Court sentenced the defendant to the
custody of the Attorney General or his authorized representative
for a term of imprisonment. The Attorney General could have
authorized and presumably still «can authorize the state
authorities to be his representative. "If the Attorney General so
authorizes it would effectively provide that the two sentences
run concurrently. Such a decision, however, is solely in the
authority of the federal prison authorities.

For the above reasons defendant's motion to correct the
sentence imposed upon him on April 23, 1979 and later modified by

Order of this Court on October 22, 1980, is denied.

It is so Ordered this 30th day of November, 1981.

H. DALE 'Céf;K

Chief Judge, U. S. District -Court
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UNITED STATES COURT OF APPEilL)SI L E D

L aifed States Court of Appesls
Tenth Circuit
MAY 2 2 1980

IQWARD K. BEHILLIPS
ClerR

TENTH CIRCUIT

BOBBY JOE EVANS,
Petitioner-Appellant,
v. No. 79-1699

DAVID FAULKNER, Sheriff,
Tulsa County, Oklahoma,

S N N N S N S N N N

Respondent-Appellee.

Appeal from the United States District Court
For the Northern District of Oklahoma
(D.C. No. 78-0188)

Submitted on the briefs pursuant to Tenth Circuit Rule 9:

Bobby Joe Evans, pro se.

S.M. Fallis, Jr., District Attorney, James F. Raymond,
Assistant District Attorney, Tulsa, Oklahoma, for
Respondent-Appellee.

Before BARRETT, McKAY and LOGAN, Circuit Judges.

PER CURIAM

After examining the briefs and the appellate record, this
three-judge panel has determined unanimously that oral argument
would not be of material assistance in the determination of
this appeal. See Fed.R.App.P. 34(a); Tenth Circuit R. lO(e).

This cause is therefore ordered submitted without oral argument.




Appellant Evans was convicted in state court on three
felony charges ane_sentenced to ten years im_.dsonment. He was
subsequently sentenced in federal district court omn another
felony charge. The district court sentenced appellant to a
five-year term Lo run concurrently with the state sentence.
While in custody of the sheriff of Tulsa County, Oklahoma,
Evans was transferred to a federal penitentiary to begin
serving his federal sentence.

Appellant brought this action pursuant to 42 U.S.C.

§ 1983, alleging that by rransferring him to federal rather
than state custody, appellee increased Evans' total sentence
from ten to fifteen years without due process. The sheriff's

transfer of Evans to federal custody is also asserted tO

" constitute cruel and unusual punishment. The district court

R ]

dismissed the action. Evans has appealed that dismissal and
appellee has filed a motion to affirm the district court
judgment.

It is beyond the power of a federal court to order that
its sentence be served concurrently with a prior state
sentence. Joslin v. Moseley, 420 F.2d 1204 (10th Cir. 1969).
Consequently, the district court's order that Evans' federal
sentence be served concurrently with the prior state sentence
was merely a recommendation. See Hash v. Henderson, 385 F.2d
475 (8th Cir. 1967). We therefore reject Evans' argument that
the sentence he received in district court was increased by
appellee's action. '

Evans has no right to serve his state sentence first.
'"When a person is convicted of independent crimes in state and
federal courts, the question of jurisdiction and custody 1is one
of comity between the twO governments and not a personal right
of the prisoner.' Jones v. Taylor, 327 F.2d 493 (10th Cir.),
cert. denied, 377 U.S. 1002 (1964) .

A § 1983 civil rights action may be maintained only when

there has been a deprivation of rights guaranteed by the laws
or Constitution of the United States. See Wells v. Ward, 470
F.2d 1185 (10th cir. 1972). No such right of appellant has

been violated.

1
!
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Accordinglys the motion of appellee . granted and the

judgment of the district court is affirmed.

issue forthwith.

B Ll i e T LU R W S - W s

The mandate shall

o ——
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IM THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

WARREN SPAHN, LEON HARDESTY,
ELBRIDGE G. KING, MICHAEL W.
CHAMPION, FRED E. KANT, VINCENT
MATTONE, FRANK W. CHITWOOD,
RICHARD BANKER, ROGER A. MICHAEL,
DANIEL LEVINE, MARVIN WILSON and
TROY WILLIAMSON,

Plaintiffs,
V. No. 79-C~66-B

ROSENTHAL COMMODITIES CO.,
a partnership,

Defendant and Third
Party Plaintiff,

FILE D
NOV 301561 -',_‘&"("

rata C. Swver, Cleik
. S DISTRICT COURY

V.

LLOYD F. SMITH and
ROBERT L. HUFFMAN,

Third-Party
Defendants.

T et e et e e e e e e e et Tt Tt Tt N g M N’ M’ e et Sre” S

ORDER

Prior to the commencement of t?ial in thisg matter, counsel
for plaintiffs, Lloyd Larkin, represented to the Court that
plaintiff Daniel Levine.would not be present for trial, and
requested Daniel Levine be dismissed from the action without
prejudice. The Court at that time directed counsel for plain-
tiffs to inform Daniel Levine to file with the Court his sworn
affidavit setting forth the reasons necessitating his absence
from trial and request for dismissal without prejudice on or
before November 27, 1981. The Court further informed counsel
the claim of plaintiff Daniel Levine would be dismissed with
prejudice in the event such affidavit was not timely filed
with the Court. The plaintiff Daniel Levine not having time-
ly filed his sworn affidavit setting forth the reasons for
his absence from trial in accordance with the directions of
the Court,

IT IS THEREFORE ORDERED the plaintiff Daniel Levine is
dismissed from this action with prejudice.

ENTERED this 30th day of Nov%mber, 1981.

4 -~

) £ [, g ’ﬂz.r c_"";//
N N T A W

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
NORTHERN DISTRICT OF OKLAHOMA



IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA F | LED
LY
NOV -~ -1
B. P. LOUGHRIDGE, M.D. - . -
an individual, ' ' MG-SIWET,'«!BIH

U. S. DISTRICT COURT

Plaintiff,
V. No. 80-C-18~C

WILLIAM P. PLANES,
an individual,

Defendant.

Gl
!
STIPULATION-Féﬁ DISMISSAL

It is hereby stipulated that the above-entitled action may
be and is hereby dismissed with prejudice, each party to bear

his own costs.
DATED this aj ﬂ“day of November, 1981.

DOERNER, STUART, SAUNDERS, DANIEL
& ANDERSON

SAM P. DANIEL, JR.

LEWIS N. CARTER

1000 Atlas Life Building

Tulsa, Oklahoma 74103

Attorneys for Plaintiff

MOYERS, MARTIN, CONWAY, SANTEE
& IMEL
R. SCOTT SAVAGE
320 South Boston
Suite %20
- Tulsa, Oklahoma 74103

Attorneys for Defendant




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

WARREN SPAHN, LEON HARDESTY,
ELBRIDGE G. KING, MICHAEL W.
CHAMPION, FRED E. KANT, VINCENT
MATTONE, FRANK W. CHITWOQOD,

RICHARD BANKER, ROGER A. MICHAEL,
MARVIN WILSON, and TROY WILLIAMSON,

{x‘l 1y 'J' by Ar

R ey, flesk
Plaintiffs, A8 BNy cove

V. No. 79-C-66-B -~

ROSENTHAL COMMODITIES CO.,
a partnership,

Defendant and Third
Party Plaintiff,

V.

LLOYD F. SMITH and
ROBERT L. HUFFMAN,

Third-Party
Defendants.

et e e et Mt e et ef et et et et et et et Mt el et et et St St et

JUDGMENT ON JURY VERDICT

This action came on for trial before the Court and a jury,
lHonorable Thomas R. Brett, United States District Judge, pre-
siding, and the issues having been duly tried and the jury hav-
ing duly entered its verdicts on November 20 and November 25,1981,

IT IS ORDERED AND ADJUDGED plaintiffs, and each of them,
shall have 1ijudgment on their Complaint against defendant,
Rosenthal & Company, for compensatory and punitive damages in

the amounts set forth below:

PLAINTIFF COMPENSATORY DAMAGES PUNITIVE DAMAGES
Warren Spahn S 3,992.85 $2,000.00
Leon Hardesty 5,087.25 2,000.00
Elbridge G. King ) 4,959.00 2,000.00
Michael W. Champion 5,600.25 2,000.00
Fred E. Kant ' 5,087.25 2,000.00
Vincent Mattone 5,087.25 2,000.00
Frank W. Chitwood-Richard Banker 5,087.25 2,000.00
Roger A. Michael 5,087.25 ' 2,000.00
Marvin Wilson 20,549.00 2,000.00

Troy Williamson 5,087.25 2,000.00



ot BT - — = Ta—— T e

IT IS FURTHER ORDERED AND ADJUDGED the defendant,
Rosenfhal & Company, shall pay to plaintiffs interest at the
statutory rate of twelve percent (12%) from the date of judg-
ment until paid on the above and foregoing amounts of com-
pensatory damages.

IT IS FURTHER ORDERED AND ADJUDGED the Third-Party
Defendants, Lloyd F. Smith and Robert L. Huffman, shall
have judgment against the Third-Party Plaintiff, Rosenthal &

Company, on the Third-Party Complaint.

ENTERED this 25th day of November, 1981.

“ o 72(4/{4}’/6@&/"

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
NORTHERN DISTRICT OF OKLAHOMA




IN THE UNITED STATES DISTRICT COURT F l L E D
FOR THE NORTHERN DISTRICT OF OKLAHOMA NUVZ 4 198'

EARL DEAN BUSBY, #90732, et al.,

Jack ©. Silver, Clerk
1. S. DISTRICT COURT

Plaintiffs,

Vs, No. 80-C~548-E
80-C-604-E

SHERIFF FLOYD INGRAM, et al., 81-C~21-E
Consolidated

Defendants.

ORDER

On August 28, 1981, the Court entered an Order requiring Defen-
dants herein to prepare a special report under the authority of

Martinez v. Aaron, 570 F.2d 317 (Tenth Cir. 1978). As part of this

Order, the Court ordered that all pending motions in these conscli-
dated cases be held in abeyance until further Order of the Court.

On Noveﬁber 10, 1981, Defendant Charles W. Letcher, M.D., filed
his motion to modify the Court's Order of August 28, 1981. Defen-
dant asks the Court to modify that portion of its Order whereby all
pending motions were stayed so as to allow the consideration of De-
fendant Letcher's moticon to dismiss. Having reviewed Defendant Let-
cher's motion and the affidavit in support thereof, the Court finds
that for good cause shown, the Order of August 28, 1981, should be
amended so as to not preclude the Court's consideration of befendant
Letcher's motion to dismiss.

The Defendant's motion having been fully briefed by both Defen-
dant and Plaintiffs, the Court will now proceed to consider the motion.

It is basically the Defendant's argument that his treatment of
inmates of the Ottawa County Jail was never undertaken in any official
capacity, but that his role was solely that of a practicing physician
who, from time to time as he was requested by the Sheriff, undertook
to treat certain inmates who, in the cpinion of the Sheriff, re-
quired medical attention. Defendant further contends that it is
the responsibility of the County Commissioners under Okla.Stat.tit.
57, § 51, to appoint a Medical Officer for the County Jail, and that
Defendant Letchery has never been appointed as such.

The standards applicable to a complaint purporting to state a
cause of action for denial of medical care under 42 U.S.C. § 1983,

are clear; "deliberate indifference" or an "unnecessary and wanton



infliction of pain," “"repugnant to the conscience of mankind" are

the phrasings found in the cases, sece Estelle v. Gamble, 429 U.S5.

97, 97 S.Ct. 285 (1976); Ramos v. Lamm, 639 F.2d 559 (Tenth Cir.

1980), cert. denied, U.S. , 101 s.ct. 1759 (1981); Smart

v. Villar, 547 F.2d 112 (Tenth Cir. 1976).

A close and careful review of the allegations of the Plaintiffs
herein discloses that their.claims concerning medical treatment
are directed not at the treatment rendered by Defendant Letcher,
but primarily at the conditions of their confinement and the practices
of certain other officials. The cases do not, in the Court's reading,
require that Defendant Letcher do more than he did. He cannot be,
therefore, liable under a cause of action brought pursuant to 42
U.S5.C. § 1983. This result would, for obvious reasons, be different
if Defendant Letcher had any official capacity whereby he could
exercise authority over the conditions of confinement. Being no
more than a private physician, he could not, and therefore cannot
be liable for such conditions.

The Complaint fails to state a claim against Defendant Letcher
upon which relief can be granted, Rule 12{b) (6), Fed.R.Civ.Pro.,
and the Defendant's motion to dismiss should be granted.

IT IS THEREFORE ORDERED that Defendant Charles W. Letcher's
motion to dismiss be, and the same hereby is, granted. |

It is so Ordered this ;7gfvmday of November, 1981.

.‘ /)""'"J 3. el " //_?(f"{_'.ﬂ__/}(,
JAMES O. ELLISON
UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA ek € oo Th
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UNITED STATES OF AMERICA, U.s pet ol
Plaintiff,

vs. CIVIL ACTION NO. 80-C-700-LV

WHITELOW WILLIAMS and
MARY L. WILLIAMS,

e i e i i e St ot o

Defendants.

AMENDED DEFAULYT JUDGMENT

This matter comes on for consideration this 55%27 day
of November, 1981, the Plaintiff appearing by Frank Keating,
United States Attorney for the Northern District of Oklahoma,
through Nancy A. Nesbitt, Assistant United States Attorney, and
the Defendants, Whitelow Williams and Mary 1. Williams, appearing
not. |

The Court being fully advised and having examined the
file herein finds that Defendants, Whitelow Williams and Mary L.
Williams, was personally served with Summons and Complaint on
December 13, 1980. The time within which the Defendant could have
answered or otherwise moved as to the Complaint has expired and
has not been extended. The Defendant has not answered or
otherwise moved, and default has bheen entered by the Clerk of
this Court. Plaintiff is entitled to Judgment as a matter of
law.

IT IS THEREFORE, ORDERED, ADJUDGED AND DECREED that the
Plaintiff have and recover Judgment against Defendants, Whitelow
Williams and Mary L. W}lliams, for the principal sum of $2,230.22
(less the sum of $51.00 which has been paid), plus the accrued
interest of $318.82 as of December 31, 1978, plus interest at 7%
from December 31, 1978, until the date of Judgment, plus interest
at the legal rate on the principal sum of $2,230.22'(less the sum

of $51.00) from the date of Judgment until paid.

'S 447 .
(;:Wzanfu<fg£22;<£fa’7‘1

UNLTED STATES DISTRICT JUDGE
1




IN THE UNITED STA'TES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

GEORGE A NEEDHAM, Executor of the
Estate of Stuart R. Gilham, Deceased,
on behalf of the Estate of Stuart R.
cilham, Deceased, and on behalf of
the survivors of Stuart R. Gilham,
Deceased,

Plaintiff,
vs. No. 79-C-621-BT

Lad

PHILLIPS PETROLEUM COMPANY OF NORWAY,
a Delaware Corporation,

Defendant. I
NOV 241901
ORDER oGS, L

L. 5 ZISTRIGY COURT

This action was commenced by George A. Needham, Executor
of the LEstate of Stuart R. Gilham, Deceased, for his alleged
wrongful death under the General Maritime laws, the Death on
the High Seas Act ("DOISA"), 46-U.S.C. §761 et seq., and the
Jones Act, 46 U.S.C. §68B.

Stuart R. Gilham, Deceased, was a citizen of England‘and
was emploved as a diver by Overseas Enterprises, Ltd., a com-
pany incorporated in the Channel Islands, which was under con-
tract with K/S Seaway Diving A/S, a Norwegian corporation. On
October 7, 1977, in the North Sea, Norwegian Sector, Stuart R.
Gilham and two other divers were transferred in a basket from
a drilling platform operated by Phillips Petroleum Company of
Norway ("Phillips"“) to a ship called the Seaway Falcon by means
of a crane located on the drilling platform. The Seaway Falcon
was owned by K/S Seaway Supply & Support Ships A/S, a Norwegian
corporation. The Seaway Falcon has a Norwegian registry and
flies a Norwegian flag. Its crew was supplied by its Norwegian
owner. Soon after the transfer plaintiff was injured when
struck by a shifting container on the deck of the Seaway Falcon
and he died one day later at the Rogland Hospital in Stavanger,
Norway. Phillips had chartered the Seaway Falcon under an

agreement with K/S Seaway Supply & Support Ships A/S & Co., and



the charter agreement provides an indemnification clause in
favor of Phillips. Phillips contends it is incorporated in
the State of Delaware and that although a few of its officers
reside in Bartlesville, Oklahoma, its principal place of
business operations is in Norway.

Phillips has moved to dismiss this action on the basis
of forum non conveniens. The Court heard oral argument on
May 28, l981.l/ The parties were granted time to submit addi-
tional authority and the case is now ready £for decision. The
Court finds the Motion to Dismiss should be sustained for the
following reasons:

The broad vrinciples of choice of law established by the

Jones Act cases beginning with Laruitzen v. Larsen, 345 U.S,

571, 73 S.Ct. 921, 97 L.Ed. 1254 (1953) were declared equally

applicable to cases arising under the General Maritime law,

Romero v, International Operating Co., 358 U.S. 354, 79 8.Ct.
457, 3 L.Ed.2d 54 (1959), or suits brought under the Death on

the High Seas Act (DOHSA), Symonette Shipyards, Ltd. v. Clark,

365 F.2d4 464 (5th Cir. 1966).

Laruitzen v. Larsen, supra, 345 U.S. 571, noted seven

factors as significant for consideration in determining the
applicable law in an admiralty context: (1} Place of wrong-
ful act; (2) law of thé flag; (3) allegiance or domicile of
the injured; (4) allegiance of defendant shipowner; (5) place
of the contract; (6) inaccessibility of foreign forum; and

(7) law of the forum. Hellenic Lines, Ltd. v. Rhoditis, 398

U.S5. 306, 90 S.Ct. 1731,.26 L.Ed.2d 253 (1970) expanded on
these seven factors by noting an eighth factor of importance,
the shipowner's base of operations.

Applying the eight factors to the instant case it at once
becomes apparent the Jones Act, DOHSA or General Maritime law

is not applicable in the instant case.

1/ At oral argument defendant reconfirmed if the case is dis-
missed for forum non conveniens it would waive jurisdiction
and the statute of limitation if refiled in Norway by
plaintiff.



1. Place of the wrongful act. The incident and injury
occurred in the North Sea in the territorial waters of Norway.

2. Law of the flag. The ship upon which plaintiff's

decedent was injured flew the Norwegian flag.

3. Allegiance or domicile of the injured. The citizen-

ship and domicile of plaintiff's decedent was England.

4. Allegiance of the defendant shipowner. Norway.

5. Place of contract. The "Diving Service Contract on

Board M/S Seaway Falcon between Phillips Petroleum Company of
Norway and K/S Seaway Diving A/S" and the "Contract between
Phillips Petroleum Company of Norway and K/S Seaway Supply &
Support Ships A/S & Co. éharter of Utility Vessel Seaway Falcon"
were executed in Stavanger, Norway.

6. Inaccessibility of foreign forum. The Norwegian forum

is accessible.

7. Law of the forum. The facts in this case preponderate

in favor of Norwegian law, though defendant has not elected
to contest this Court's jurisdiction and may or may not be
amenable to service of process in this Court or in the Courts
of Delaware.

8. Base of operations. Although some of the officers

and directors of Phillips reside and function in Bartlesville,
Oklahoma, the principal place of business operations of Phillips
is Stavanger, Norway. Even if one were to assume a U.S. base

of operations, the substantial contact herein with Norway

warrants the nonapplication of American law. See Chiazor v.

Transworld Drilling Co.,-Ltd., 648 F.2d 1015, 1018 (5th Cir.

1981); Phillips v. Amoco Trinidad 0il Co., 632 F.2d 82 (9th

Cir. 1980), cert.denied U.s. . 101 s.Ct. 1999, 68

L.Ed.2d (1981} Chirinos de Alvarez v. Creole Petroleum

Corp., 613 F.2d 1240 (3rd Cir, 1980). See also Dos Santos v.

Reading & DBates Drilling Co., 495 F.Supp. 834 (E.D.La. 1980).




.

The Court, therefore, finds the Jones Act, DOHSA, and the
General Maritime law of the United Gtates inapplicable in this
case and the law of Norway applicable.

The Court will now consider the guideposts enunciated in

Gulf 0il Corporation v. Gilbert, 330 U.S. 501, 67 S.Ct. 839,

91 1,.Ed. 1055 (1947) in determining whether to dismiss plaintiff's
complaint on the basis of forum non conveniens.

1. Private interest of the litigants. Plaintiff is a

citizen of England as was the decedent. All witnesses expect-
ed to testify at the trial are Norwegian. Some of Phillips of
Norway's officers and directors reside in Bartlesville, Oklahoma
in this federal district, but none of them would be percipient
witnesses regarding the accident or decedent's injury or death.

2. Relative ease of access tC sSources of proof. It appears

from the doéumentation submitted by Phillips thére are no Sources
of proof in this forum. The decedent's accident occurred in the
North Sea in the territorial waters of Norway. Decedent was a
citizen of England as is plaintiff. The medical records would
appear to be available in Norway since deceased was treated at

a hospital in Norway prior to his demise. Decedent's employer

is in Europe and the owner of the ship on which deceased was
injured is in Nerway. The contracts between Phillips and the
Norwegian shipowner and diving company were executed in Norway
and was being performed in the Norwegian sector of the North Sea.

3. Availability of compulsory PIrOCesSS. None of the wit-

nesses to the relevant events would be subject to compulsory pro-

cess to appear at trial of this case in this forum.

-

4. Cost of obtaining attendance of willing witnesses. All

of the witnesses appear to reside in kurope and their presence
in this forum would entail considerable cost.

5. Possibility of view of the premises. The ship on which

the decedent was injured could not be viewed in this forum.



6. Enforceability of any judgment. Phillips states it

would respond to any final judgment that might result in any
recognized Court. Such judgment would be enforceable in the

United States [47 Am.Jur.2d "Judgments" §930 et seq.,

§1215 et seq., §1232 et seq.] as well as from their assets
in Norway.

7. The public interest in avoiding the administrative

difficulties when litigation is handled in congested judicial

centers instead of its origin. Because of the minimal contact

with this forum, public interest favors a Norwegian forum as

opposed to this forum.

8. The local interest in having localized controversies

decided at home. This is not a localized controversy in which

there is a local interest.

9. The judicial interest in adjudicating a case in a

forum that is familiar with the applicable law which must

govern a case. This Court has determined Norwegian law

applicable in this case and not the law of the United States
or Oklahoma.

IT IS THEREFORE ORDERED defendant's Motion to Dismiss
for forum non conveniens is sustained on the condition the
defendant submit to the jurisdiction of the Norwegian Courts,
if filed within one year from this date or from the date of
final judgment should there be an appeal herein; and waive
any defense of statute of limitation available to it. If
it is timely called to this Court's attention the defendant
has not complied with th?se conditions, upon proper applica-
tion by plaintiff the Court will reopen tﬁis case.

ENTERED this - "day of November, 1981.
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THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
NORTHERN DISTRICT OF ORKLAHOMA y?
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IN THE UNITED STAI'BES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

KEVIN PEARSON,
Plaintiff,

Vs, NO. CIV-81-C-419-B
INDEPENDENT SCHOOL DISTRICT
NO. 3 OF BROKEN ARROW, TULSA
COUNTY, OKLAHOMA; TOM SUMMERS,
in his capacity as County
Superintendent of Schools,
Tulsa, County; OKLAHOMA STATE
DEPARTMENT OF EDUCATION,

Sl L Y

NOV 241981

phn U SUver, Livik
U S DISTRICT couRT

Defendants.
ORDER

Plaintiff, an autistic, mentally refarded person of 18
years if a.resident of Gatesway Foundation, Inc. He invokes
jurisdiction of this Court pursuant to 20 U.S.C. §1415(e).

He contends Tom Summers, County Superintendent of Schools of
Tulsa County, Oklahoma, rendered a written decision on
January 5, 1981, that plaintiff was not a resident for school
purposes of the Broken Arrow Public Schools. 70 0.S. §1-113.
On April 17, 1981, a due process hearing was held at plain-
tiff's reguest [20 U.S.C. §1415(b)(2)], and the Hearing
Officer reversed the decision of the County Superintendent.
Broken Arrow appealed this decision to an Appeal Team appoint-
ed by the Oklahoma State Department of Education. The Appeal’
Team found plaintiff was not a resident of the Broken Arrow
Public Scheools but was a resident of the Alex Public Schools
[the scheol district where his parents reside] and it was that
District's responsibility to make appropriate educational pro-
vision for plaintiff. Plaintiff appeals from that decision.

Presently before the Court are the following Motions:

{1} Motion to Dismiss of Independent School
District No. 3 of Broken Arrow;

(ii) Motion to Dismiss of Tom Summers, County
Superintendent of Schools of Tulsa County,
Oklahoma; and

(111) Motion to Dismiss of the State Department
of Education.



The plaintiff has not responded to these motions. The Motions
to Dismiss should be sustained for the following reasons:

The Education of the Handicapped Act, 20 U.S.C. §1401
et seqg., provides certain procedural safeguards which the

State must afford parents and guardians of handicapped children

in order to obtain federal funds under the Act. 20 U.S.C. §1415;

45 C.F.R. §121a.500 et seq. The federal scheme also specifies
the circumstances under which a party aggrieved by a State
agency's decision may appeal to state or federal court.

20 U.5.C. §1415(e); 45 C.F.R. §121a.509-512. A District Court
has jurisdiction over such appeals without regard to the amount
in controversy. 20 U.S.C. §1415(c) (2) and (4). Jurisdiction
extends only to appeals from decisions rendered at the due

process hearing. 20 U.S8.C. §1415(e) (1); Stubbs v. Kline,

463 F.Supp. 110, 114 (W.D.Pa. 1978). Section 1415(e) provides
for due process on matters relating to the "identification,
evaluation or educational placement of the child" but does not
encompass a state residency decision such as the decision com-
plained of in this litigation.

In his complaint plaintiff states he is aggrieved "by that
part of the Appeal Team decision concerning the responsibility
of Independent School District No. 3 not to provide a free,
appropriate public education to plaintiff" and "the decision
of the County Superintendent as to his determination that plain-
tiff is not a resident, for school purposes, of Independent

School District No. 3." There is no contention the due process

procedure afforded by the‘State of Oklahoma is fatally defective,

inadequate or fails to meet federal standards. Further, there

is no contention Independent School District No. 3 and/or the
Alex School District fail to fulfill the promise of a federal-
ly funded program. The gravamen of the complaint is the failure
to determine Independent School District No. 3 of Broken Arrow
is the residence of plaintiff so that he might attend school

there for an additional two years.

K- 4



The Court, therefore, finds, under the allegations of
plaintiff's complaint, that it lacks jurisdiction under
20 U.S.C. §l415(e). Having so found, there is no reason to
explore the various other grounds asserted by the defend-
ants in support of their Motions to Dismiss.

IT IS, THEREFORE, ORDERED the Motions to Dismiss of
the defendants are sustained and the case is dismissed for
lack of jurisdiction.

VL
ENTERED this ™ day of November, 198l.
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THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
NORTHERN DISTRICT OF ORLAHOMA




IN THE UNITED STATES DISTRICT COUR%h ‘ l" EE [)
FOR THE NORTHERN DISTRICT OF OKLAHOMA“OVg‘i“!ﬁ

Jack €. Silver, Clerk
U. S. DISTRICT COURT

TECHNICO, INC.,
Plaintiff,
vS.

No. 80-C-397-E

ENGINEERING MEASUREMENTS CO.,
INC.,

N M Tt et e et et e Mt

Defendant.
ORDER

This matter was set for final pretrial on Thursday, November 19,
1981, by the Court's Minute Order of September 16, 1981.

Presently pending in the case is Plaintiff's motion for summary
judgment on Defendant's Counterclaim.

The pretrial conference was called by the Court at 9:30 on the
date set, but neither counsel for Plaintiff nor counsel for Defendant
appeared. Moreover, there had been no communication with the Court
by either party, either requesting a continuance or advising the
Court that counsel had a scheduling problem preventing their ap-
pearance at the time set.

Such being the case, the Court proceeded to examine the file,
and having done so finds as follows:

The Plaintiff's motion for summary judgment on Defendant's
Counterclaim should be granted. The Plaintiff's motion plainly
shows that Defendant has, in the course of discovery, produced
no facts that would in any way support the allegations of the
Counterclaim. The Defendant's Response to Plaintiff's motion sets
forth no factual matters, bat merely argues that summary judgment is
inappropriate. Rule 56(e), Fed.R.Civ.Pro., clearly requires more.
That Rule provides:

When a motion for summary judgment is made
and supported as provided in this rule, an
adverse party may not rest upon the mere
allecations or denials of his pleading,
but his response, by affidavits or as
otherwise provided in this rule, must set
forth specific facts showing that there

is a genuine issue for trial. If he does
not so respond, summary judgment, 1f ap-
propriate, shall be entered against him.

Under the circumstances presconted by the pleadings on file, the

Court concludes that Defendant's Response is inadequate, and that sum-




mary judgment should be granted on Defendant's counterclaim in
favor of Plaintiff and agaihst Defendant.

The Court further finds that Plaintiff, by its failure to
appear, has failed to prosecute within the meaning of Rule 41 (b),

Fed.R.Civ.Pro., and that the Court may sua sponte dismiss the case

for that failure, Link v. Wabash Railroad Co., 370 U.S. 626, 82

S.Ct. 1386, 8 L.Ed.2d 734 (1962).
Inherent in the power of federal courts is the power to control

their dockets. Pond v. Braniff Airways, Inc., 453 F.2d 347 (Fifth

Cir. 1972); see Link v. Wabash Railrocad Co., supra. Therefore, in

appropriate circumstances, a district court may dismiss a complaint

on the Court's own motion. Diaz v. Stathis, 440 F.Supp. 634 (D.

Mass. 1977), aff'd, 576 F.2d 9 (First Cir. 1978); see, Literature,

Inc. v. Quinn, 482 F.24 372 (First Cir. 1973); see, e.g., Maddox

v. Shroyer, 302 F.2d 903 (D.C. Cir. 1962}, cert. denied, 371 U.S.

825, 83 S.Ct. 45, 9 L.Ed.2d 64 (1962).

The Court, being fully advised in the premises of this case,
is of the opinion that dismissal is fully warranted, and that Plain-
tiff's Complaint should be dismissed for failure to prosecute.

IT IS THEREFORE ORDERED that Plaintiff's motion for summary
judgment on Defendant's Counterclaim be, and the same hereby is
granted, and that judgment be entered therein in favor of Plaintiff
and against Defendant, Defendant to take nothing by its Counterclaim.

IT IS FURTHER ORDERED that Plaintiff's Complaint be, and the
same hereby is, dismissed with prejudice for failure to prosecute.

. = F
It is so Ordered this <%~ day of November, 1981,

’/Dé’,'?.f P oo /(/471114?/(

JAMES /6. ELLISON
UNITED STATES DISTRICT JUDGE



UNITED STATES DISTRICT COURT FOR THE

NORTHERN DIYTRICT OF OKLAHOMA
UNITED STATES OF AMERICA,
Plaintiff,

vVS.

CIVIIﬁC'iION NG. 81-C-566-B
L ED
NOV 2 7 1ugy

u s- D ' -' , ‘, ‘j
L] ' {
SHWCTCOQEJ;%/“

This matter comes on for consideration this

EDMOND P. LENIHAN,

Tt v it s Gt o S ot ot

Defendant.

AGREED JUDGMENT

A
of /Lcuquyéfy', 1981, the Plaintifi appearing by Frank Keating,

United States Attorney for the Northern District of Oklahoma,
through Nancy A. Nesbitt, Assistant United States Attorney, and
the Defendant, Edmond P. Lenihan, appearing pro se.

The Court, being fully advised and having examined the
file herein, finds that the Defendant, Edmond P. Lenihan, was
personall? served with Summons and Complaint on October 23, 1981.
The Defendant has not filed his Anéwer but in lieu thereof has
agreed that he is indebted to the Plaintiff in the amount alleged
in the Complaint and that Judgment may accordingly be entered
against him in the amount of $827.23, plus 12% interest from the
date of this Judgment until paid.

IT IS THEREFORE, ORDERED, ADJUDGED, AND DECREED that
the Plaintiff have and recover Judgment against the Defendant,
Edmond P, lLenihan, in the amount of $827.23, plus 12% interest

from the date of this Judgment until paid.

-

4

L @W@/{%@?/

UNITED STATES DISTRICT JUDGE

APPROVED: -
UNITED STATES OF AMERICA

FRANK KEATING
United States Attorney

Mhtcing O . Phiak'cthD

NANCY AN NESBITT
Assistant U.S. Attorney

<7
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

JACK FIELDS, AND ELIZABETH FIELDS,
INDIVIDUALLY AND AS GUARDIAN AD
LITEM FOR THERESA FLELDS AND MARY
LU HILDERBRAND AS GUARDIAN AD
LITEM FOR DEREK SHANE HILDERBRAND,

vS.

NO. 81-C-286-B F ' L E D
NOV 2 % 198

Jack C. Silver, Clerk
AJ(ERDER OF DISMISSAL “‘ s‘ msrmm coum

ON'Thlsl;Z%%’ day of November, 1981, upon the written application

POLAR EXPRESS, INC., AN

)

)

)

)

)

)

Plaintiffs, )
)

)

i

ARKANSAS CORPORATION, )
)

)

Defendant.

of the parties for a Dismissal with Prejudice of the Complaint and all
causes of action, the Court hav;ng examined said application, finds thét
sald paréies have entered into a compromise settlement covering all
claims involved in the Complaint and have requested the Court o
dismiss said Complaint with prejudice to any future action, and the
Court being fully advised in the premises, finds that said Complaint
should be dismissed pursuant to said application.

The Court further finds that none of the sums being paid
is more than NINE HUNDRED FIFTY DOLLARS ($950.00) over and above
actual expenses to the minors involved. The Court being fully advised
in the premises, further finds that said Complaint should be dismissed
pursuant to said application.

1T IS THEREFORE ORDERED, ADJUDGED AND DECREED by the Court
that the Complaint and all causes of action of the plaintiffs filed
herein against the defendant be and the same hereby is dismissed with

-

prejudice to any future action.

-
»
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JUDGE, UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OKLAHOMA

APPROVALS:

‘MTE)J. STROUT . - -
/ .3
/’

. —// _;/. ) . /-;4 o .
Attorney for Plaintiffs,

TR

Attorﬁg; for Defendant.




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERJ DISTRICT OF OKLAHOMA

UJITED STATES OF AMERICA,
Plaintiff,
CIVIL ACTION NO., B0-C-232-B
NOV 2 7 148y
dack G. Sitver, Ulerk

J.UDGMENT OF FORECLOSURE il. S. DISTRICT COURT

THIS MATTER comes on for consideration this (A -.) day

vs.

CHARLES A. ROACHES, et. al.,

Defendants.

of November, 1981, the Plaintiff appearing by Frank Keating, United
States Attorney for the Northern District of Oklahoma, through
Nancy A. Nesbitt, Assistant United States Attorney; ghe Defendants,
County Treasurer, Tulsa County, Oklahoma, and Board of County
Commissioners, Tulsa County, Oklaho