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IN THE UNITED STATES DISTRICT COURYT FOR TIHE
NORTHERN DISTRICT OF QELAIOMA | -
JANZ 1 1079

UNITED STATES OF AMERICA, ) fatlc 6, Siyar, fiagy

; . ) LOSCDIEIRNT pon

Plaintiff, ) R
)

Vs, ) CIVIL ACTICN NO. 78-C-530-B

)
JERRY D. PFARNELIL, )
)
Defendant. )

DEFAULT JUDGMINT

This matter comes on for consideration this Eizg"C(
day of January, 1979, the Plaintiff appearing by Robert P.
Santee, Assistant United States Attorney for the Northern District
of Oklahoma, and the Defendant, Jerry D. Parnell, appearing
not.

The Court being fully advised and having examined
the file herein finds that Defendant, Jerry D. Parnell, was
personally served with Summons and Complaint on October 31, 1978,
and that Defendant has failed to answer herein and that default
has been contered by the Clerk of this Court.

The Court further finds that the time within which
the Defendant could have answered or otherwise moved as to
the Complaint has expired, that the Defendant has not answered
or otherwisce moved and that the time for the Defendant to answer
or otherwise move has not been extended, and that Plaintiff
is entitled to Judygment as a matter of law.

IT IS THEREFORE, ORDERED, ADJUDGED AND DECREED that
the Plaintiff have and recover Judgment against Defendant,
Jerry D. Parnell, for the sum of $927.00, pius the costs of

this action accrued and accruing.

éfnu/‘

" UNITED STATES DISTRICT JUDGE

APPROVIID:

ROBLRT P. SANTLI
Assistant United States Attorney
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IN THE UNITED STATES DISTRICT COURT FOR TH
NORTHERN DISTRICT OF OKILAHOMA o

UNITED STATES OF AMERICA,

Plaintiff,

vs. CIVIL ACTION NO. 78-C~-600-B

MICHAEL LEROY CONRADY,

et M e e et e et mr

Defendant.

DEFAULT JUDGMENT

This matter cones on for consideration this !id

day of January, 1979, the Plaintiff appearing by Robert Pp.
Santee, Assistant United States Attorney for the Northern District
of Oklahoma, and the Defondant, Michael Leroy Conrady, appearing
not.

The Court being fully advised and having examined
the file herein finds that Defendant, Michael Leroy Conrady,
was personally scrved with Summons and Complaint on December 14,
1978, as appears on the United States Marshal's service herein,
and that Defendant has failed to answer herein and that default
nas been entercd by the Clerk of this Court.

The Court further finds that the time within which
the Defendant could have answered or otherwise moved as to
the Complaint has expired, that the Defendant has not answered
Or otherwise moved and that the time for the Defendant to answer
Oor otherwise move has not been extended, and that Plaintiff
is entitled to Judgment as a matter of law.

IT 18 THERLEFORE, ORDERED, ADJUDGED AND DECREED that
the Plaintiff have and recover Judgment against Defendant, Michael
Leroy Conrady, for the sum of $1,284.00, plus the costs of
this action accrucd and accruing.

Corens & Do —

UNITED STATES DISTRICT JUDGE

APPROVIED:

ROBERT F. SANTLE
Assistant United States Attorney
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UNITED STATES Or AMERICA, )
Plaintiff, ;
V5. § CIVIL ACTION NO. 78-C~542-13
THOMAS &. STLED, i
Defendant. ;

DEFAULT JUDGMENT

This matter comes on for consideration this SEEZG‘
day of January, 1979, the Plaintiff appcaring by Robert P.
Santee, Assistant United States Attorney for the Northern District
of COklahoma, and the Defendant, Thomas S. Steed, appearing
not.

The Court being fully advised and having examined
the file herein finds that Defendant, Thomas §. Steed, was
personally served with Summons and Complaint on December 6,
1978, as appears on the United States Marshal's Service herein,
and that Defendant has failed to answer herein and that default
has been entered by the Clerk of this Court.

The Court further finds that the time within which
the Defendant cculd have answered or otherwise moved as to
the Complaint has expired, that the Defendant has not answered
or otherwise moved and that the time for the Defendant to answer
or otherwise move has not been extended, and that Plaintiff
is entitled to Judgment as a matter of law.

1T I5 THEREFORLE, ORDERED, ADJUDGED AND DECREED that
the Plaintiff have and recover Judgment against Defendant,
Thomas S. Steced, for the sum of $659.60, plus the costs of

this action accrued and accruing,

-

UNITED STATES DISTRICT JUDGE

APPROVIED:

ROBERT P. SANTEIR
Assistant United States Attorney

PRI}
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IN THE UNITED STATLES DISTRIC COURT FOR THE R
NORTHERN DISTRICT OF OKLAHOMA

oy, Clork

US IISTNT CUURT
UNITED STATES O AMERICA,

»

Plaintiff,

Vs, CIVIL ACTION NO. 78-C~543-B

CORNELIUS L. LOVE,

Defendant.

DEFAULT JUDGMENT

This matter comes on for consideration this :éib‘}(
day of January, 1979, the Plaintiff appearing by Robert P.
Santee, Assistant United States Attorney for the Northern District
of Oklahoma, and the Defendant, Cornelius E. Love, appearing
not.

The Ceourt being fully advised and having examined
the file herein finds that Defendant, Cornelius E. Love, was
personally served with Summons and Complaint on December 6, 1978,
as appears on the United States Marshal's Service herein, and
that Defendant has failed to answer herein and that default
has been entered by the Clerk of this Court.

The Court further finds that the time within which
the Defendant could have answered or otherwise moved as to
the Complaint has expired, that the Defendant has not answered
Or otherwise moved and that the time for the Defendant to answer
or otherwise move has not been extended, and that Plaintiff
is entitled to Judgment as a matter of law.

IT IS THEREFORE, ORDERED, ADJUDCED AND DECREED that
the Plaintiff have and recover Judgment against Defendant,
Cornelius E. Love, for the sum of $1,554.00, plus the costs

of this action accrued and accrulng.

& e rmr—

UNITED STATES DISTRICT JUDGE

APPROVED:

ROBERT P. SANTEL
Assistant United States Attorney
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA Seek O Sitar, Clerk

OS5 DIRTEINT o0UR

UNITED STATES OF AMERICA,
Plaintiff,
Vs, CIVIIL ACTION NO. 78-C-591-B

ROBERT E. SNIDER,

T Nt Vo ot Nt ot ol ot

Defendant.

NOTICE OF DISMISSAL

COMES NOW the United States of America, Plaintiff
herein, by and through its attorney, Robert P. Santee, Assistant
United States Attorney for the Northern District of Oklahoma,
and hereby gives notice of its dismissal, pursuant to Rule 41,
Federal Rules of Civil Procedure, of +this action, without
prejudice.

Dated this 31st day of January, 1979.

UNITED STATES OF AMERICA

HUBERT H. BRYANT
United States Attorpey

ROBERT P. SANTEE
Agsistant United States Attorney

cl
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

1
prin

4 - -
ot GUURE

¢ Siyer, Clerk
)

UNITED STATES OF AMERICA,
Plaintiff,
vS. CIV1L ACTION NO. 78-C-601l-B

LARRY G. McCOMB,

LA N S L R I e N

Defendant.

NOTICE OF DISMISSAL

COMES NOW the United States of America, Plaintiff
herein, by and through its attorney, Robert P. Santee, Assistant
United States Attorney for the Northern District of Oklahoma,
and hereby gives notice of its dismissal, pursuant to Rule 41,
Federal Rules of Civil Procedure, of this action, without
prejudice.

Dated this 31lst day of January, 1979.

UNITED STATES OF AMERICA

HUBERT H. BRYANT
United States Attorgey

ROBERT P. SANTEE
Assistant United States Attorney

cl




IN THE UNITED STATES DISTRICT COURT FOR THE F L E D
NORTHERN DISTRICT OF OKLAHOMA

JAN 3 1 157y
WALTER L. WARD, Jack C. Sityey Clor
. $. DisTRICT gppiny

Petitioner,
VS, No. 76-CR-91-C

No. 78-C-61l4-C
UNITED STATES OF AMERICA,

Respondent.

ORDER

Petitioner herein moves this Court pursuant to the
provisions of Title 28 U.S.C. § 2255 to vacate the sentence
imposed by it upon him on November 3, 1976.

The petitioner was charged by indictment in Case No.
76-CR-91 with a violation of Title 18 U.S.C. § 1014, in that
he knowingly made a false statement or willfully overvalued
property for the purpose of -influencing the action of a
federally insured bank on a loan application. Petitioner
entered a plea of not guilty to the charge, and was convicted
by a jury on September 17, 1976. Petitioner's conviction

was affirmed on appeal. United States v. Walter L. Ward,

No. 76-2099 (10th Cir,, April 6, 1978).

The petitioner's motion is based upon newly discovered
evidence. The factual basis for the charge against the
petitioner was that he pledged a bonded warehouse receipt
for 40 net tons of graphitic shist ore as security on a
loan, and alleged that the ore contained $200,000.00 worth
of silver, when it in fact contained only trace amounts of
silver. The petitioner has recently had an assay performed
on the ore which shows that it should produce approximately
$50,000.00 gross revenue per ton of ore, which would give
the 40 tons a value of approximately $2,000,000.00. The
assay report dated October 19, 1978 is the newly discovered

evidence upon which the petitioner bases his motion. Exhibit




"B". He contends that this newly discovered evidence demon-

strates the truth of the statements made on the loan appli-

cation.
"Newly discovered evidence, in order to
establish a basis for granting a § 2255 motion,
must meet the following criteria: it must not
have been discoverable with reasonable dili-
gence prior to trial; it must be more than
impeaching or cumulative; it must be material
£o the issues involved; and it must be such
as would probably produce an acqguittal. . .
Additionally, newly discovered ecvidence must
be credible." Steel v, United States, No.
75=-1597 (10th Cir., June 8, 1976) (Citations
omitted). See also Franklin v. United States,
428 F.Supp. 1184 (E.b. Okla. 19773

Petitioner's newly discovered cvidence does not meet
the requirement that it be material to the issues involved.
During the course of petitioner's trial, a substantial
amount of testimonial and documentary evidence was intro-
duced to establish the value of the subject ore. GCiven the
substantial increase in the value of precicus metals over
the past two years, and the probable increase in the efficiency
of the technology of extracting those metals, the Court has
no doubt that petitioner’'s ore is worth more today than it
was five years ago when petitioner applied for the loan. On
the other hand, this is exactly why the October 19, 1978
assay report is immaterial. What the ore is worth today
proves nothing about the value of the ore in 1973. Further-
more, the truth or falsity of petitioner's representations
must be judged in light of the information that was available
to him at the time he made those representations. Their
truth or falsity cannot be judged retrospectively on the
basis of information that is now available to him.

In Steel, supra, the 10th Circuit held that the trial

court should have held an evidentiary hearing to test the
credibility of the newly discovered evidence. The court in

Franklin, supra, held that it was required to hold an evi-

dentiary hearing based upon Steel. However, the Court sees

no need for an evidentiary hearing in the instant case. In




both Steel and Franklin, credibility was an issue. Credi-
bility is not an issue here.

For the foregoing reasons, 1t 15 therefore ordered that

petitioner's motion to vacate sentence is hereby denied.

- A
It is so Ordered this S/ day of January, 1979.

Ky Lo L )/,iuf%
H. DALE COUK ha
United States District Judge
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IN THE UNITED STATLES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

N. FRANKLYN CASEY and
MARY HELEN CASEY,

Plaintiffs,
V5. No. 78-C~13-C
UNITED STATES OF AMERICA,

Defendant.

R L N N S

1.
W

ORDER T

On November 2, 1978, the Court sustained the defendant's
Motion for Summary Judgment. The plaintiffs now move the
Court for a new trial. The plaintiffs contend that the
Court made incorrect findings of fact.

Because the Court rendered the decision herein, plaintiffs’
Motion is governed by Rule 59(a) (2) of the Federal Rules of
Civil Procedure which provides in pertinent part that

"l{al new trial may be granted to all or any
of the parties and on all or part of the
issues . . . in an action tried without a
jury, for any of the reasons for which re-
hearings have heretofore been granted in
suits in equity in the courts of the United
States."”

"It is well settled that a motion for re-
hearing or new trial is addressed to the
sound discretion of the trial court . . ."
Patton v. Lewis, 146 F.2d 544, 545 (10th
Cir. 1944).

In non-jury actions, a new trial may be granted where there
has been a "manifest misapprehension of the law or mistake

of fact." Pioneer Paper Stock Co. v. Miller Transport Co.,

109 F.Supp. 502, 504 (D.N.J. 1953). See also 11 Wright &
Miller, Federal Prac. & Proc. § 2804. The Court has thoroughly
re-examined the facts and the law upon which its decision

was based and can find no such manifest error.

For the foregoing reason, it is therefore ordered that




plaintiffs' Motion for a New Trial is hereby overruled.

otk
It 1s so Ordered this ,.ﬁf]t day of January, 1979.

>

~ ‘ s g N
,/‘;;/f-?\ . ,M/ﬂb?(‘/ :
H. DALE CODK

United States District Judge
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IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF

-

N. J. and K. L. DIEFFENBACH,

Plaintiffs,

v.
UNITED STATES OF AMERICA,

Defendant.

OKLAHOMA

Jagnes

el :
_f‘_"w'\.'. n Qifl;'-r s

]

Hof megr s oo e

CIVIL ACTION

NO. 77-C-10-C

STIPULATION OF DISMISSAL

It is hereby stipulated by and between the

parties that the captioned suit be dismisscd with

prejudice, each party to bear its own costs.

TN R . )
- <) r/( ’-/*, o /"/fﬁ_//""

N. J. DIEFFENBACH

Plaintiff

S,
KA )\[L'h ‘~«-J'/L/ﬂ {.’/,"
K. L. DIEFFENBACH \
Plaintiff

HUBERT H. BRYANT

United Etates Attorney 4

BY_M
JOHN °F. MURRAY N

Attorney
Tax Division
Department of Justice

Attorneys for Defendant.

&




IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF OKLAHOMA

HILARY COPE,

Plaintiff,

vs.

- SOUTHWESTERN PETROLEUM CORPORATION, NO. 78-C-570-C
a Texas Corporation, and
CECIL FOX, an Individual,

Defendants.

NOTICE OF DISMISSAL

Plaintiff Hilary Cope dismisses the captioned styled and
nunbered case with prejudice before either defendant has served
an answer or motion for summary judgment in said case.

Dated this /' day of January, 1979.

J L -
e (L ey

Sam C. Oliver

4815 S, Harvard, Suite 138

Tulsa, Oklahoma 74135

(918) 743-8931

Attorney for Plaintiff
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

RE : )
PETTY ENTERPRISES, INC., g
Bankrupt, g M-791
JAMES F. MILLER, Trustee, g
Plaintiff, g
Vs, g Lo ¥
TROY PETTY and CINDY PETTY, % oo
et al., ) JANT iavg
Defendants. )

ORDER

The Court has for consideration the following:

1. Motion for Relief from Judgment, Writ of Execution
and Notice of Sale of Lands Under Execution; filed by defendants;

2. Motion for Stay of Execution Pending Disposition of
Motion Addressed to Judgment filed by the defendants;

3. Motion to Dismiss for Failure to State a Claim Upon
Which Relief Can Be Granted filed by the Trustee in Bankrupty,
James F. Miller;

4. TFindings and Recommendation of the Magistrate;

5. Petition to Set Aside Findings and Recommendation of
Magistrate filed by the defendants, Troy Petty and Cindy Petty;

6. All briefs, affidavits and exhibits.

The Court has carefully perused the entire file, and, being
fully advised in the premises, finds:

This is an action brought by the defendants pursuant to
Rule 60(b) of the Federal Rules of Civil Proceduré, directed to
an Execution on a foreign judgment.

The file reveals that plaintiff is the appointed Trustee in
Bankruptcy in an action brought in the United States District
Court for the Eastern District of Arkansas, Fayetteville Division.

Troy and Cindy Petty were the sole officers of the corporate

- 1-




bankrupt, Petty Enterprises, Inc., and were Defendants in an
adversary prcceeding brought against them by the Trustee to
recover money judgments and property belonging to and
owned by the bankrupt estate. The cause was tried for one week
before the Honorable Arnold M. Adams, United States Bankruptcy
Judge, whose opinion is attached to the defendants' brief as
Exhibit "“D'". Pursuant to the Memorandum Opinion filed September
23, 1977, three separate jdugment were entered, two of which were
money judgments in the amounts of $2,648 and $380.50. The third
judgment was a money judgment for the sum of $15,000, which
judgment designated that $10,000 of the $15,000 judgment was a
purchase money judgment lien to be enforceable by execution
against property owned by Troy Petty and Cindy Petty in the State
of Oklahoma. On Page 19 of said opinion the Court stated:

The Court, however, finds as a fact, that the disposi-

tion of the assets by the Pettys was fraudulent as be-

tween the Pettys and the trustee and that the trustee

is entitled to judgment for the sum of $15,000.00 against

Troy Petty and Cindy Petty, individually.

Furthermore, in view of the Pettys testimony that $10,000.00

of the proceeds from the sale of this asset were used to

purchase a dwelling in Rogers County, Oklahoma, the Court

should award a purchase money judgment in the sum of

$10,000.00 against Troy and Cindy Petty; and that said

judgment lien shall be enforceable by execution against
the dwelling.

There is no language contained therein that in any way
attempt by judgment to award title to the property in Rogers
County to the Trustee. A money judgment does not give the
judgment creditor an estate or interest in the judgment debtor's
land, but gives him the right to have the land appropriated to
the satisfaction of the judgment. First National Bank v. Hasty,
410 F.Supp. 482 (E.D.Mich. 1976).

Subsequently, all three judgments were duly registered with
the Clerk of the United States District Court for the Northern
District of Okahoma in the proper form and on October 26, 1977,
Writs of Exeuction were issued. The United States Marshal served
execution of the $10,000 purchase money judgment on the property

owned by Troy Petty and Cindy Petty, which is described as:
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Lot Six (6), Block One (1) of Woodecrest Heights Add-

ition, to Rogers County, Oklahoma, according to the
recorded plat thereof.

It was stipulated by the parties at the hearing before the
Magistrate that the property described above at the time of the
execution and during all relevant times to this hearing was the
above described property as well as the homestead of the
Defendants, Troy Petty and Cindy Petty.

A sale of the property to enforce the Arkansas judgment was
scheduled for the 31lst day of March, 1978, and upon Application by
the Defendant, this Court issued an Order staying such execution
until such time as a decision by the Court on the merits could
be rendered.

The Court finds, after a review of all the evidence, that
the Stay heretofore entered by this Court should be dissolved,
and that the Motion to Dismiss for Failure to State a Cause of
Action filed by the Trustee, James F. Miller, Plaintiff, should
be sustained for the following reasons:

Article 1V, §1 of the United States Constitution provides
that "full faith and credit shall be given in each state to the

public acts, records, and judicial proceedings of every other

state;" The essentials of a valid judgment are jurisdiction of
the subject matter, jurisdiction of the parties and jurisdiction
or power to render the particular judgment. U.S. v. U.S. Fidelity

& Guaranty Co., 24 F.Supp. 961 (E.D.Okla. 1938); reversed on other

grounds, 60 S.Ct. 653, 309 U.S. 506, 84 L.Ed. 894 (1940).

Troy Petty and Cindy Petty attack the judgment on the grounds
that the Bankruptey Court did not have subject matter jurisdiction,
but the facts appear to be that the Petitioners were the ones
who initiated, on behalf of the corporate bankrupt, a voluntary
petition and sought the jurisdiction of the Arkansas Bankruptcy
Court. Once a petition has been filed, the (Bankruptcy) court's

exclusive and paramount jurisdiction extends to all of the bank-

rupt's property except as otherwise provided in the act, whether

3=




within or without the district where the proceedings are

commenced. Issacs v. Hobbs Tie and Timber Co., 282 U.Ss. 734
(1931).

Troy Petty and Cindy Petty were represented throughout the
proceedings by Arkansas counsel. If, in fact, the decision of
the Arkansas Court was in error, then Petitioners' remedy was by
appeal. U.S5. v. U.S. Fidelity & Guaranty, supra. The provisions
of 60(b) of the Federal Rules of Civil Procedure are not to be used
as a substitute for appeal, Lubben v. Selective Service System,
453 F.2d 645 (lst Cir. 1972). Troy Petty and Cindy Petty failed
to show any lack of jurisdiction on the part of the Bankruptcy
Court and the evidence, in fact, shows that the Arkansas Court had
jurisdiction.

Troy Petty and Cindy Petty further attack the Arkansas
judgment on the grounds that the property sought to be executed
upon is exempt because of its homestead character. A debtor's
homestead is normally exempt from execution proceedings by
virtue of the provision of the Oklahoma Constitution, Section
2, Article 12. However, the homestead exemption does not apply
where the incebtedness in question is for purchase money thereof
or a part of such purchase money. Zehr v. May, 67 Okl. 97, 169
P. 1077 (1917); 31 0.S.A. §5.

Troy Petty and Cindy Petty further challenge the Judgment
entered in Arkansas on the ground that the judgment does not
specifically describe the homestead property upon which the
$10,000 judgment constitutes a purchase money judgment.

They argue at page 2 of their brief:

....He appeared at the trial and was there for the entire

trial and testified. He relates in his Affidavit that Judge

Adams made certain comments for the record and thereupon

the court reporter discontinued taking down the proceed-

ings and the attorney for the Trustee, James E. Mixon,

spoke tc Judge Adams and inquired whether a judgment could .

be obtained against the home in Rogers County in Oklahoma, if

evidence could be given tracing money in the amount of
$10,000.00 into the property in Oklahoma. He relates

that thereupon Judge Adams stated to the effect that iﬁ

the Trustee could tracec the money he could proceed against

the property. He stated that he conferred with his

attornev, Mr. Slinkard and Mr. Slinkard said no money could
be traced into it and not to be concerned about it. He

—4-
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relates that there was no mention made during the

trial of any proceedings to assert a judgment against

the Rogers County property. He relates facts which
would, in fact, entitle him to homestead exemption

from execution under Oklahoma law. The proceedings

which have been noted by counsel in this matter do not
show at any place where the Plaintiff-Trustee in the
action against the Pettys before the Bankruptcy Court
sought to assert any interest in the homestead property
of the Defendants in Rogers County. Again it is un-
controverted that no mention was made of this property
during the trial and the evidence presented by way of

the Affidavit of Troy Petty shows conclusively that

Judge Admas stated that if evidence could be given
tracing the money in the amount of $10,000.00 into

the property in Oklahoma Judgment relating thereto could
be granted, but the Plaintiff has not sought te make

any proof whatsoever that such evidence was ever presented
to Judge Adams. The Court does not mention the said
nroperty in his Comments, noted as Defendants' Exhibit
"C'", and the description of the property is not noted in
the Memorandum Opinion, Defendants' Exhibit "D". 1In

his Comments on what is shown as ""128" of Defendants'
Exhibit "C" the Court stated, "Mr. Mixon, you will
prepare and submit to me a proposed Memorandum Order."

Up to that point nothing had been said about the home-
stead property in Rogers County, Oklahoma. This only
appears in the Mcemorandum Opinion which was entered one
month after the trial. It would appear that the Defendants
had no warning through the pleadings that any claim
would be asserted to their homestead property and that
this was an afterthought and that even at the time of the
preparation of the Memorandum Opinion the legal des-
cription was not known to the Plaintiff or the Court.

By the levy of the Writ of Execution, the appointment

of custodians and the Notice of Sale of Lands Under Execution,
actually, three items of "property" are sought to be
affected by the Judgment, two tracts of real estate and

a motor vehicle. What has occurred is that a Judgment
has been pranted on subject matter which was not even be-
fore the Court at the time of trial and at the time the
Judge handed down his ruling from the bench.

The Plaintiff-Trustee argues in his brief:

....All of Troy Petty's and Cindy Petty's property,

other than their homestead, is subject without questions,
to the judgment lien of Plaintiff, and only that portion
of Troy Petty's and Cindy Petty's property which was

used in the purchase of their homestead and which

belongs to the Trustee ($10,000) is sought to be executed
on in this action. Admittedly, in hindsight, it would
have been better to specifically describe the property
referred to in the Judgment, but it should be pointed

out that if Troy Petty and Cindy Petty feel aggrieved

by the lack of description, then it would be a simple matter
to apply to the Court which issued the Judgment and
request that the specific description to which it was
intended that the judgment apply be entered on an

amended Judgment. This, of course, the Court in the
Western District of Arkansas has the authority to do....

The Exhibits submitted reveal that the Memorandum Opinion
and the three judgments were entered by the Bankruptecy Court in
Arkansas on September 23, 1977. It is further revealed that the

-5-




Judgement rendered in the sum of $15,000, which included the
$10,000 purchase money Judgment recited the following:
IT IS FURTHER ORDERED, that $10,000.00 of the $15,000.00
judgment shall be a purchase money judgment insofar as
it affects property owned by Troy Petty and Cindy Petty

in Oklahoma and that if said judgment be not paid within

ten days from its entry, that plaintiff may have
execution.

The three Judgments rendered in Arkansas were filed in this
Court on October 17, 1977. Execution was issued on October
26, 1977, and was served on October 26, 1977. It was not until
April 20, 1973, that defendants, Troy Petty and Cindy Petty,
moved to stay the execution pending disposition of a Motion
filed that same date, directed to a "sale of property under execu-
tion' as '"noticed by Carl W. Cardner, United States Marshal,
in this mater on the 3lst day of March, 1978".

There is no contention by the defendants that the
property in question herein is not their homestead; nor have
they asserted that the $10,000 debt for which the judgment was
rendered is not a purchase money debt subject to execution
under the provisions of the Oklahoma law. The defendants are
in effect attacking collaterally the decision and judgment of
the Bankruptcy Court in Arkansas. This Court is not the proper
place for such an attack.

IT IS, THEREFORE, ORDERED that Plaintiff's Motion to
Dismiss be and the same is hereby sustained and Defendants' Motion
to Set Aside the purchase money judgment in favor of plaintiff
be and is hereby denied and that the temporary stay of execution
be and is hereby dissolved and that the plaintiff be permitted
to proceed in accordance with the law.

IT IS5 FURTHER ORDERED that the Petition to Set Aside Findings
and Recommendation of the Magistrate be and the same is hereby
denied.

ENTERED thi§§§§f?day of January, 1979.

@ng.éfwu«f

CHIEF UNITED STATES DISTRICT JUDGE




»

IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

JOHN LYNN LEGGETT, )
)
Plaintiff, )
) 78-C~-119-B

Vs, )
)

J. D. DANIELS, ) A A

) o Loyt 1
Defendant. )

JAME T
ORDER Jactu 6 ity ot

S ATEIECE RS |

The Court has for consideration the Motion to Dismiss
Complaint or for Change of Venue; and Motion to Stay Submission
of Pre-Trial Order, the brief in support thereof; and having
carefully perused the entire file, and, being fully advised in
the premises, finds:

Plaintiff, John Lynn Leggett, is incarcerated at the String-
town Vocational Training Center, located at Stringtown, Oklahoma;
The defendant, J. D. Daniels, is a Parole Board Interviewer and
resides at McAlester, Oklahoma. Plaintiff, in his civil rights
action, pursuant to 42 U.S.C. §1983, alleges that the defendant,
as the Parole Board Interviewer, is improperly applying Okla-
homa H.B. 1918 to compute the plaintiff's sentence, thereby
affecting the plaintiff's eligibility to appear before the
Parole Board. The events which allegedly give rise to this
cause of action and the plaintiff and the defendant are all within
the Eastern District of Oklahoma.

In D'Amico v. Treat, 379 F.Supp. 1004 (USDC ND Ill. ED
1974), at p. 1007 it is said:

There is no applicable law with regard to venue under

the Civil Riphts Act of 1871 which would exempt this

case from the general provision of 28 U.S.C. §1391¢(b).

See Keadle v. Benedict, 321 F.Supp. 1179 (E.D.Pa.1970);
Jimenez v. Pierce, 315 F.Supp. 365 (S.D.N.Y. 1970); Sutton wv.

-1-
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City of Philadelphia, 286 F.Supp. 143 (S.D.N.Y. 1968).

The above case was affirmed in a decision without published opinion
by the Seventh Circuit Court of Appeals (1/31/75), 510 F.2d
976.

In Coleman v. Crisp, 444 F.Supp. 32 (USDC WD 0Okl1.1977)
it was said:

....Moreover, it further appears that the objection to

venue is valid. The statute providing for jurisdiction

of cases under the Civil Rights Act, 28 U.S.C. §1343

upon which the plaintiff relies has no special venue

provision and therefore 28 U.S.C. §1391(b) applies.

D'Amico v. Treat, 379 F.Supp. 1005 (N.D.I11.1974);

Walker v. Weaver, 266 F.Supp. 415 (M.D.Pa.1967). Since

this action does not rest on diversity of citizenship,

under 28 U.S5.C. §1391(b) the plaintiff must bring his action

in the judicial district where all the defendants reside

or in which his claims arose....

See also Jones v. Bales, 58 F.R.D. 453 (USDC ND Ga.l1l972).

The Court, therefore, finds, that pursuant to Title 28
U.S5.C. §1404(a) this case should be transferred to the United
States District Court for the Eastern District of Oklahoma.

In the interests of justice, the Court finds that this
case should not be dismissed at this time for improper venue.

1T IS, THEREFORE, ORDERED that the Motion to Dismiss the
Complaint filed by the defendant be and the same is hereby
overruled.

IT IS FURTHER ORDERED that this cause of action and complaint
be and the same are hereby transferred to the United States
District Court for the Eastern District of Oklahoma.

IT IS FURTHER ORDERED that the Motion to Stay Submission of
Pre-Trial Order not be ruled on by this Court but by the Court

to which this case has been transferred.

ENTERED this \éd day of January, 1979.

CHTIEF UNITED STATES DISTRICT JUDGE

P i okl R AT £ i ot e
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

ROBERT LaGRONIT, )
)
Plaintiff, ) 78-C-118-B
)
VS. g -‘ HL E;E“ 'E
J. D. DANIELS, 3
) -
Defendant. ) AT AT

ORDER

The Court has for consideration the Motion to Dismiss
Complaint or for Change of Venue; and Motion to Stay Submission
of Pre-Trial Order, the brief in support thereof; and having
carefully perused the entire file, and, being fully advised
in the premises, finds:

Plaintiff, Robert LaGrone is incarcerated at the String-
town Vocational Training Center, located at Stringtown, Oklahoma;
The defendant, J. D. Daniels, is a Parole Board Interviewer and
resides at McAlester, Oklahoma. Plaintiff, in his civil rights
action, pursuant to 42 U.S.C. §1983, alleges that the defendant,
as the Parole Board Interviewer, is improperly applying Okla-
homa H.3. 1918 to compute the plaintiff's sentence, thereby
affecting the plaintiff's eligibility to appear before the
Parole Board. The events which allegedly give rise to this
cause of action and the plaintiff and defendant are all within
the Eastern District of Oklahoma.

In D'Amico v. Treat, 379 F.Supp. 1004 (USDC ND I1l. ED
1974), at p. 1007 it is said:

There is no applicable law with regard to venue under the

Civil Rights Act of 1871 which would exempt this case

from the general provision of 28 U.S.C. §1391(b). See

Keadle v. Benedict, 321 F.Supp. 1179 (E.D.Pa.1970); Jimenez
v. Pierce, 315 F.Supp. 365 (S5.D.N.Y.1970); Sutton v.

-1-




City of Philadelphia, 286 F.Supp. 143 (S.D.N.Y. 1968).

The above case was affirmed in a decision without published opinion
by the Seventh Circuit Court of Appeals (1/31/75), 510 F.2d 976.
In Coleman v. Crisp, 444 F.Supp. 32 (USDC WD 0k1.1977)

it was said:
.. ..Moreover, it further appears that the objection to
venue 1s valid. The statute providing for jurisdiction
of cases under the Civil Rights Act, 28 U.S.C. §1343
upon which the plaintiff relies has no special venue
provision and therefore 28 U.S.C. §1391(b) applies.
D'Amico v. Treat, 379 F.Supp. 1005 (N.D.I11. 1974);
Walker v. Weaver, 266 F.Supp. 415 (M.D.Pa. 1967). Since
this action does not rest on diversity of citizenship, under
28 U.5.C. §1391(b) the plaintiff must bring his action

in the judicial district where all the defendants reside
or in which his claims arose....

See also Jones v. Bales, 58 F.R.D. 453 (USDC ND Ga.1972).

The Court, therefore, finds, that pursuant to Title 28
U.5.C. §l404(a) this case should be transferred to the United
States District Court for the Eastern District of Oklahoma.

In the interests of justice, the Court finds that this
case should not be dismissed at this time for improper venue.

IT IS, THEREFORE, ORDERED that the Motion to Dismiss the
Complaint filed by the defendant be and the same is hereby
overruled.

IT IS FURTHER ORDERED that this cause of action and complaint
be and the same is hereby transferred to the United States
District Court for the Eastern District of Oklahoma.

IT IS FURTHER ORDERED that the Motion to Stay Submission of
Pre-Trial Order not be ruled on by this Court but by the Court

te which this case has been transferred.

ENTERED this Zg% day of January, 1979.

Cet. & Sammmnr

CHIEF UNITED STATES DISTRICT JUDGE
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IN. THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

WILLIAM MARTI JUSTICE, )
)
Plaintiff, )
) 76-C-621-B

vs. )
)
DAVID MATTHEWS, Secretary of )

Health, Education and Welfare, ) L E D
)
Defendant. )

Jpan 20
Jack C. Silver, 01251,
JUDGMENT U S DISTRIeT nejine

" Basedon the Order entered this date, IT IS ORDERED
THAT Judgment be entered in favor of the defendant and against
the Plaintiff, William Marti Justice and that plaintiff is
ordered to repay to the defendant the sum of $707 in benefits
overpaid.

CA,
ENTERED this Eéaz_ day of January, 1979.

Cigwmu, <§Erdzé;i:f~u-»u//

CHIEF UNITED STATES DISTRICT JUDGE




UNITED STATES DISTRICT COURT
FOR THE WORTHERN DISTRICT OF OXLAHONMA

FIRST NATIONAQ BANK,
CLAREMORE, OKLAHOMA,

Plaintiff,
Vs,
PAUL DOICE McDONALD,
Defendant,
and
AMERICAN TANK AND TOWER
P.0O. Box 2395
Joplin, Missouri 64801

Garnishce.

\./v\_/\./\./\./\_/\_/v\./\./\_/v\_xvv\./\_/

No. 78-C-198-B

DISCHARGE OF GARJISHEL

COMES WOW THE PLAINTIFF by and through Richard L. Peaster

3

its attorney and discharges American Tank and Tower, garnishee

in the above styled and numbered case,

issued on the 4th day of May, 1978,

,ﬂ

> j
(/J ) %/ /

AL NPT
Richard L. Peaster’

.
it A y

sttorney for Plaintiff
2626 Fast 2lst Street
Suite 10

Tulsa,
(918)

Ok lahoma
743-6193

74114

from the garnishment




)] .“:.4'- '
Crr kY
I
i e e ’
5/8/78
Richard L., Peaster
Atterney for Plaintitf
2626 B, 2lst St., Suite 10
Tulsa, Okla., 74114
In re: Paul Deoice Mebonald, Sumnons 78-C-198-1

(copy attached)

The above subject is not now, wnor has he been withing tha past several
months, employed by American Tank and Tower Co.

We are not indebted te the subject in any way, nor do we have any
information as te his present locarion.

We are therefore unable to honor the Garnislment.

AMERLCAN TANK AND TOWER CO.
N
Can U Ller -
Jim Hilburh ”
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IN THE UNITED STATES DISTRICT COURT FOR THE 9Ai) 2%
NORTHERN DISTRICT' OF OKLAHOMA

UNITED STATES OF AMERICA,
Plaintiff,

vs. CIVIL ACTION NO. 78-C-395-B

JAMES R. WARNER; IRITA F.

WARNER:; and MEDICAL SERVICE

FINANCE CORPORATION, a

corporation,

Defendants.

St N et ema’ Y Vn® e mmt Sme Naat Naal s

JUDGMENT OF FORECLOSURE

THIS MATTER COMES on for consideration this ﬂ?‘ﬁé

day of . 1979, the Plaintiff appearing by
Robert P. Santee, Assistant United States Attorney, and the
Defendants, James R. Warner, Irita F. Warner and Medical Service
Finance Corporation, appearing not.

The Court being fully advised and having examined the
file herein finds that Defendants, James R. Warner was served
with Summons and Complaint on August 22, 1978, as appears from
the United States Marshal's Service herein and Summons and Amend-
ment to Complaint to Add Party by publication as shown on Proof
of Publication filed herein; Irita F. Warner was served with
Summons and Complaint on August 22, 1978, as appears from the
United States Marshal's Service herein and Summons and Amendment
to Complaint to Add Party by publication as shown on Proof of
Publication herein; Medical Service Finance Corporation was

Complaint
served with Summons/and Amendment to Complaint to Add Party on
October 2, 1978, as appears by the United States Marshal's
Service herein,

It appearing that the Defendants, James R. Warner,
Irita F. Warner and Medical Service Finance Corporation, have
failed to answer herein and that default has been entered by

the Clerk of this Court.




The Court further finds that this is a suit based upon
a mortgage note and foreclosure on a real propertf mortgage secur-
ing said mortgage note upon the foilowing described real property
located in Ottawa County, Oklahoma, within the Northern Judicial
District of Oklahoma:

Lot 7 and the West 22 1/2 feet of

Lot 8 in Block 39 in the Town of
Fairland, Ottawa County, Oklahoma,
according to the recorded plat thereof.

THAT the Defendants, James R. Warner and Irita F. Warner,
did, on the 3rd day of June, 1977, execute and deliver to the
Farmers Home Administration, their mortgage and mortgage note in
the sum of $22,250.00 with 8 percent interest per annum, and further
providing for the payment of monthly installments of principal and
interest.

The Court further finds that Defendants, James R. Warner
and Irita F. Warner, made default under the terms of the aforesaid
mortgage note by reason of their failure to make monthly payments
due thereon, which default has continued and that by reason thereof
the above-named Defendants are now indebted to the Plaintiff in
the sum of $23,167.68 as unpaid principal with interest thereon
at the rate of 8 percent per annum from July 3, 1978, until paid,
Plus the cost of this action accrued and accruing.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that the
Plaintiff have and recover judgment against Defendants, James R.
Warner and Irita F. Warner, in personam, for the sum of $23,167.68
with interest thereon at the rate of 8 percent per annum from
July 3, 1978, plus the cost of this action accrued and accruing,
Plus any additional sums advanced or to be advanced or expended
during this foreclosure action by Plaintiff for taxes, insurance,
abstracting, or sums for the preservation of the subject property.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the
Plaintiff have and recover judgment, in rem, against Defendant,

Medical Service Finance Corporation.

s e . L VP NS - - e g s s PV



IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that
upon the failure of said Defendants to satisfy Plaintiff's money
judgment herein, an Order of Sale;shall be issued to the United
States Marshal for the Northern District of Oklahoma, commanding
him to advertise and sell with appraisement the real property
and apply the proceeds thereof in satisfaction of Plaintiff's
judgment. The residue, if any, shall be deposited with the Clerk
of the Court to await further order of the Court.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that from
and after the sale of said property, under and by virtue of this
judgment and decree, all of the Defendants and each of them and
all persons claiming under them since the filing of the complaint
herein be and they are forever barred and foreclosed of any right,
title, interest or claim in or to the real property or any part
thereof, specifically iné¢luding any lien for personal property

taxes which may have been filed during the pendency of this action.

UNITED STATES DISTRICT JUDGE

APPROVED

ROBERT P. SANTEE
Assistant United States Attorney

p3
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IN THE UNITED STATES DISTRICT COURT IN AND FOR

THE NORTHERN DISTRICT OF OKLAHOMA

BRUCE DUNCAN and SALLY DUNCAN,)

)
Plaintiffs,)

vs.

No. 78-C—27uC\//

USED CARS; DEALERS AUTO

)
)
BOB OUINN, d/b/a BOB QUINN'S g
AUCTION, INC.; GEORGL BINGHAM;;

3

R. H. (BOB) BEARD; EDWARD G. A A
LANGCENKAMP, d/b/a ED'S TEXACO,
) )
Defendants ) PRy 5/wf//

JOURNAL ENTRY OF JUDCHMENT P g

This action came on for trial pursuant to regular
setting on January 15, 1979, before the Honorable H. Dale Cook,
United States District Judge, presiding, all parties announcing
ready for trial, and the issues having been duly tried before a
Jury of six (6) good people, and the jury having duly rendered
a true verdict according to the evidence, and having returned a
verdict in the amount of Three Hundred Fifty and No/100 Dollars
($350.00) for actual damages on behalf of the Plaintiffs and
against the Defendant George Bingham and the Defendant R. H.
(Beb) Beard, and having returned a verdict in favor of the
Defendant Bob Quinn, d/b/a Bob Nuinn's Used Cars with regard to
Plaintiffs' First Cause of Action, as well'as a verdict in
favor of the Plaintiffs and against the Defendant George
Bingham and the Defendant R. H. (Bob) Beard in the amount of
Five Thousand and No/100 Dollars ($5,000.00) actual damages and
punitive damages against George Bingham in the amount of Two
Thousand Five Hundred and No/100 Dollars ($2,500.00) and puni-
tive damages against R. 1. (Bob) Beard in the amount of Two
Thousand Five Hundred and No/100 Dollars ($2,500.00),; and
having returned a verdict in favor ol the Defendant Bob Quinn,
d/b/a Bob Quinn's Used Cars acainst the Plaintiffs, all with

regard to Plaintiffs' Second Cause of Action; and having



returned a verdict in favor of Defendant Bob Quinn, d/b/a Bob
Quinn's Used Cars against the Defendant George Bingham on

Defendant Bingham's Cross Claim.

I'T TS HEREBY ORDERED, ADJUDGED AND DECREED by the
Court that the Plaintiffs' claim for treble damages in accord-
ance with the provisions of 15 U.S.C. 81989 is denied because

of Plaintiffs' recovery of punitive damages under their

Second Cause of Action.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED by the
Court that the Plaintiffs, Bruce and Sally Duncan, have and
recover from the Defendants George Bingham and R. H. (Bob)
Beard, jointly and severally, the sum of Five Thousand and
No/100 Dollars ($5,000.00) actual damages and in addition have
and recover the sum of Two Thousand Five Hundred and ¥No/100
Dollars ($2,500.00) from Defendant George Bingham and the sum
of Two Thousand Five Hundred and No/100 Dollars ($2,500.00)
from the Defendant R. H. (Bob) Beard vlusg the cost of this
action and reasonable attorney's fees; and that the Defendnat
George Bingham have and recover nothing against the Defendant
Bob Ouinn, d/b/a Bob Quinn's Used Cars by reason of his Cross

Claim filed herein.

JUDGE + —




UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF OKLAHOMA

RAY MARSHALL . Secretary of Labor, ‘
United States Department of Labor,

Plaintiff
Civil Action

)
)
)
)
)
V. )
) No. 76-C~183-B
CENTRAL AMBULANCE SERVICE, INC., )
and E. PAT MACE, individually, )
president, )
)

Defendants )

JUDGMENT

Plaintiff has filed his complaint and defendants,
without admitting that they violated the provisions of the
Fair Labor Standards Act of 1938, as amended (29 U.S.C.
201, et seq.), hereinafter referred to as the Act, have
waived their defenses and have agreed to the entry of judé—
ment without contest, it is, therefore, upon motion of the
plaintiff and for cause shown,

ORDERED, ADJUDGED and DECREED that defendants, their
officers, agents, servants, employees and all persons in
active concert or participation with them ge and they hereby
are permanently enjoined and restrained from vieolating the
provisions of sections 15(a) (2) and 15(a) (5) of the Act
in any of the following manners:

I

Defendants shall not, contrary to sections 7 and
15(a) (2) of the Act, 29 U.S.C. §§207 and 215(a) (2), employ
any employee in commerce or in the production of goods
for commerce, or in an enterprise engaged in commerce or
in the production of goods for commerce, within the meaning
of the Act, for workweeks longer than forty (40) hours,
unless the employee receives compensation for his employ-
ment in excess of forty (40) hours at a rate not less

than one and one-half times the regular rate at which he




is employed.
IT

Defendants shall not, contrary to sections 1ll{c) and
15(a) (5) of the Act, 29 U.S.C. §§211(c) and 215(a) (3},
fail to make, keep and preserve adegquate and accurate
records of the persons employed by them, and the wagés,
hours and other conditions and practices of employment
maintained by them as prescribed by regulations issued by
the Administrator of the Employment Standards Administration,

United'States Department of Labor (29 C.F.R. Part 516).

It is further ORDERED that defendants be and they are
hereby enjoined and restrained from withholding payment
of overtime compensation in the total amount of $9,000.06
which the Court finds to be due under the Act to defendants'
employees. Payment of the $9,000.00 will be in accordance
with the following schedule:

Payment of $9,000.00 in 18 equal consecutive
monthly installments of $500.00, with the
first installment being due and pavable on
or before the same day of each succeeding
month thereafter until all 18 installments
have been paid.

. It is further ORDERED that plaintiff, upon the receipt
of such certified or cashier's checks from the defendants,
shall promptly proceed to make distribution, less income
tax and social secutiy withholdings, to defendants' employees,
or to the legal'representative of any deceased person so
named. If, after making reasonable and diligent efforts
to distribute such amounts to the person entitled thereto,
plaintiff is unable to do so because of inability to locate

a proper person, or because of a refusal to accept payment




by any such person, plaintiff, pursuant to 28 U.S.C.
§2041, shall deposit such funds with the Clerk of this
Court. Any such funds may be withdrawn for payment to a
person entitled thereto upon order of this court.

It i1s further ORDERED that in the event of default
by the defendants in the payment of any cf the above
recited installments, the total balance remaining unpaid
shall then become due and payable and interest shall be
assessed against such remaining unpaid balance from the
date of this judgment until the total amount is paid in
full.

It is further ORDERED that the costs of this action be,
and the same hereby are, taxed against defendants for which

execution may issue.

/6/' s
Dated this X7 day of R , To7e.
St : s
.ﬁﬂ! :
0 s U AT g S

UNITED STATES DISTRICT JUDGE

Defendants waive their defenses Plaintiff moves for entry

tc plaintiff's complaint and of this judgment:
consent to the entry of this
judgment:
- *jdg : CARIN ANN CLAUSS
/ - /)-,; - Solicitor of Labor
/‘:ﬁ:—“"_‘: "\\ - j.«-—-—-—-—-—-—--« . -
LARRY -D. HENRY | JAMES E. WHITE
Attorggy/;or efendants Acting Regional Solicitor
4/) o ’ _f,,// Vo
S ;4;2; 3 WILLIAM E. EVERHEART
7 s ik /@43«/x«- Counsel for Employment
E. PANT MACE Standards
Defendant and president of
Defendant CENTRAL AMBULANCE / - .
SERVICE, INC., . By L A d y IV otz

Attorney !

Attorneys for Plaintiff

P. 0. Address:

Office of the Solicitor
U. 5. Department of Labor
555 Griffin Sguare Building
Suite 501

Dallas, Texas 75202

Telephone: 214/767-4902

S0L No. 00226

g 1 R | AL A e Bt . [RRA



IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

SARAH HIGEONS,

Rlaintiff,
No. 77-C-398-B
vsS.

BILL PARESE, et al.,

Defendants.

The court has for consideration the Motion for Summary
Judgment of the defendants Bill Williams, Bob Yock, Gerald Holt,
Boyd Spencer and Don Thompson, referred to herein collectively as
"Council Members", and the Motion for Dismissal of the plaintiff.
The court has carefully reviewed the file, and briefs and the
recommendations concerning these motions and after being fully
advised finds:

The Motion for Dismissal of the plaintiff should be sustained
conditional on the plaintiff paying costs and attorney's fees as
set out below. The court further finds that the Council Members'
Motion for Summary Judgment is moot.

The defendant Council Members moved for summary judgment on
June 2, 1978, and filed a supporting brief. The plaintiff did not
file a brief in opposition to this motion, but rather, filed a
Mot ion for Dismissal pursuant to Rule 41 (a) (2}, F.R.C.P.,
requesting the court to dismiss the Council Members, only, from
this case. The Council Members have requested the court to
condition their dismissal from this case upon the payment by the
plaintiff of their attorney's fees and costs incurred in this
matter.

The plaintiff acknowledges that under Rule 4l (a) (2) the court
may in its discretion attach conditions to the Order of Dismigsal
such as granting the Motion for Dismissal only on the payment of
fees and costs. lowever, the plaintiff asserts that no cenditions

should be attached in this case because she believes that although




there was a technical failure of proof of her action, she believes
that she asserted a meritorious claim. In addition, she argues
that persons seeking vindication of civil rights should not be

discouraged by the imposition of costs and attorney's fees upon

them.

The defendant Council Members argue that the deposition of the
plaintiff indicates that she totally exculpated the Council Members
from any liability to her and that she repeatedly admitted in her
deposition that the Council Members had not deprived her of any
civil rights. The Council Members assert that the plaintiff's
deposition was in complete contradiction to her sworn Complaint
filed in this case and that the plaintiff’s own testimony
demonstrates that her action against the Council Members was
brought in bad faith. The defendant Council Members claim that
they have been required to expend $312.64 in fees and expenses and
53,735 in legal fees in preparation of their defense against the
plaintiff's had faith Complaint. The Council Members assert that
had their Motion for Summary Judgment been sustained they would
have been entitled to recover these fees and costs against the
plaintiff under 42 U.S.C. §1988.

The deposition of the plaintiff clearly exculpates the
defendants from liability to her and is in direct contradiction to
the plaintiff's own sworn Complaint. However, a balance needs to
be maintained so that persons are not discouraged from seeking the
vindication of their civil rights and while still preventing the
filing of bad faith claims.

IT IS THEREFORE ORDERED that the plaintiff's Motion for
Dismissal is sustained and the plaintiff's Complaint against the
defendants, Bill Williams, Bob Yock, Gerald Holt, Boyd Spencer and
Don Thompson, is dismissed without prejudice, but that this Order
of Dismissal 1is conditioned on the plaintiff paying to these
defendants the sum of $312.64 in costs and the sum of $500 for an

attorney's fee all totalling $812.64, which sum is hereby reduced

to judgment in favor of said defendants.




IT IS FURTHER ORDERED that the Council Members' Motion for

summary Judgment is moot in view of their dismissal from this case.

DATED this ¢29 % day of . 1979.

CHIEF JUDGE, UNITED STATES DISTRICT

COURT FOR THE NORTHERN DISTRICT
OF ORKLAHOMA

PR— g i Ko 7 R S



IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

PHYLLIS JORDAN,

Plaintiff,

Vs, No. 73-C-49-B

L

UNITED STATES OF AMERICA,

CLIFFORD L. ALEXANDER, Secrotary of
the Army of the United States,

COL. ANTHOWY SMITH, District Engineer,
United States Army Corps of Engineers,
Tulsa District, Tulsa, Oklahoma,

COL. ANTHONY SMITH, Individually,

UNITLED STATES ARMY CORPS OQF ENGINEERS,
Tulsa District, Tulsa, Oklahomna,

KLON D. BUCKLES, Civilian Personnel
Officer, United States Army Corps of
Engineers, Tulsa District,

KLON D. BUCKLES, Individually,

DAVID CRATIG, Individually,

DO HOGGETT, Individually,

Defendants.

M et et Bt e Nt Ml M Sl Nt et e St e it et M et wr e et e et art et et e st e e

ORDER

The Court has for consideration Defendant's Motion to
Dismiss and to Strike and has reviewed the file, the briefs and
all of the recommendations concerning the motion, and being fully
advised in the premises, finds:

That the Defendant's Motion to Dismiss and to Strike
should be sustained for the following reasons:

On April 27, 1978, Defendants filed a Motion to
Dismiss and a Motion to Strike pursuant to Rule 12 (b) (6) and (£f)
of the Federal Rules of Civil Procedure (F.R.C.P.}) stating in support
thereof that in employment discrimination actions involving
federal employees, compensatory and punitive damages are non-
recoverable, and the only proper party Defendant is the head
of the agency involved. Plaintiff had sought damages in excess
of two hundred thousand dollars ($200,000) and had named as
party Defendants, The United States of America, Clifford I,.
Alexander, Secretary of the Army of the United States officially
and individually, the United States Corps of Engineers, Tulsa

District, and Col. Anthony Smith, District Engineer, Klon Buckles,




Civilian Personnel Officer, David Craig and Don lloggett officially
and individually.

On May 5, 1978, Plaintiff filed an amended complaint,
continued to name the aforementioned party Defendants and trans-
ferred the prayef for damages from the Title VIT claim, Title 42,
U.5.C. §52000e-16 et seqg., to the Third Cause of Action based
upon 42 U.S.C. §1983.

On June 5, 1978, Defendants refiled the Motion to
Dismiss and to Strike and stated in support thereof at the hearing
on the matter on September 18, 1978, that under Title VII, the
basis for Plaintiff's Statutory claim the only proper party
Defendant is Clifford L. Alexander in his official capacity.
Defendant relies upon Title 42, Section 2000e{b) which defines
the term "employer" as being "...a person engaged in an industry
affecting interstate commerce who has fifteen or more employvees...
but does not include (1) the United states, a corporation wholly
owned by the Government of the United States...." as support for
llls Motion to Dismiss the United States as a party Defendant.

Said section defines the employer-Defendant in employment
discrimination suits involving federal emplovees.

Defendant next relies upon Section 2000e~16{a) which
provides that personnel action as affecting employees of military
departments as defined in Title 5, U.8.C. §102, included in whiéh
is the Department of the Army, shall be made free from any
discrimination based on race or sex, and Section 2000e-16(c)
which provides for a civil action upon alleged discrimination
against the head of the department, unit or agency as appropriate.

In relying upon the two above-cited sections,
Defendant argues that Plaintiff's appropriate department is
the United States Department of the Army and its head is
Clifford L. Alexander, scecretary thercof. Accordingly, the
only proper party Defendant in Plaintiff's claim is Clifford L.

Alexandcer.

Defendant relies upon Royal vs. Bergland, 428 F. Supp.

75 (D.C., DC, 1977); Keeler vs. Hill, 408 ¥. Supp. 386 (DC, GA 1275);




Stephenson vs. Simon, 427 F. Supp. 467 (D.C., DC 1976); Haire vs.

4

Callaway, 385 F. Supp. 309 (E.D. MO 1974): EEQEQ'_EEEEE" which
decisions have held that it is the head of the department and
only in his or her official capacity who may be sued pursuant

to Section 2000e. Accordingly, the Complaint Defendants argue
should be dismissed as to the Defendants United States of America,
the United States Army Corps of Engineers, Col. Anthony Smith,
Klon Buckles, David Craig, and Don Hoggett and Clifford L.
Alexander individually.

Defendants next argue in response to Plaintiff's
Second and Third Causes of Action based upon 42 U.S.C., §1981,
that even if the Complaint otherwise states a cause of action
against Defendants individually, dismissal of the action against
them is mandated because Congress has replaced any causes of
action that may have existed with the right to sue the Secretary
of the Army in his official capacity pursuant to the Equal
Employment Opportunity Act of 1972 (EEOA), a right which Plaintiff
has, in fact, exercised.

Title VII of the Civil Rights Act of 1964 was amended
in 1972 with the passage of the EEOA which provides the exclusive
remedy for government employees who have suffered employment dis-
crimination and bars suits brought against officials in their
individual capacities as well as suits brought against the

government under more general statutes. Brown vs. General Services

Administration, 425 US 820, 829 (1976); Richardson vs. Wiley, D.C.

Cir. No. 76-2085, filed December 22, 1977; Gissen vs. Tacknen, 537

F. 2nd 784 (3rd Cir. 1976} (en banc). Defendants argue therefor
that Plaintiff's Complaint should be dismissed as to her Section
1981 c¢laim. 1In support for the Secticn 1981 claim and the claim
for multiple Defendants, Plaintiff relies upon the case of Hunt v.

Schlesinger, 389 F. Supp. 725 and Henry v. Schlesinger, 407 F. Supp.

1179, Plaintiff represents that said cases support the claim for
injunctive relief and multiple Defendants under Title VII.
The Government argues that neither case dealt with

said issues and accordingly do not hear control. In the Hunt




case, Supra., no injunctive relief was sought, and in response

to the issue of indispensable pariicc, tice Court held the

additional persons were not proper party Defendants. 1In the

Henry case, Supra., Plaintiff did not sue under Section 198l and the

Court was faced with pre-Act discriminatory acts in relation

to Title VII. Such is not the factual picture presented by

Plaintiff in this action, neither is the issue of exhaustion

of administrative remedies which the Court in Henry addressed.
Plaintiff further relies upon a line of cases to

support the claim that Section 2000e does not pre-empt remedies

afforded under Section 198l. Walters v. Wisconsinh Steel Works

of the International Harvester Company, (1970, CA7 Ill.)

427 F2d 476, cert. denied 400 Us 911, 27 L. Ed. 2d 151, 91 S. Ct.

137: Sanders v. Dokbshouse, Inc., (1970, CA5 Ga.) 43L F2d 1097,
cert. denied 401 US 948, 28 L. Ed. 2d 231, 91 S. Ct. 935;
Young v. International Telegraph and Telephone Company, (1971,

CA3 Pa.) 438 r2d 757; Brady v. Bristocl Mevers, Inc., (1972,

CA8 Mo.) 459 F2d 621. The Government argues that none of said
cages control here hecause all such cases concern themselves
with the private sector rather than Government employment cases;
further, said cases pre-~date the 19272 amendment of the Civil

Rights Act.

FINDINGS OF FACT

i. That Plaintiff has brought an action for employment
discrimination against an agency of the Federal Government under
Title 42, U.S.C. §2000e-16 et sed.

2. That Defendant Clifford L. Alexander is the head
of a military department within the meaning of 42 U.5.C. §3000e-
16 {a) and Title 5, U.S.C. §102.

3. That Plaintiff is a federal employee with the
Department of the Army within the meaning of 42 U.S.C. §2000e-16
et seg. and 5, U.S.C. §102.

CONCLUSTIONS OF LAW

1. 1In the pleadings filed in the instant action

and the arguments advanced at the hearing on the motions,
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Plaintiff failed to state a claim upon which relief can be
granted against Defendants, the United States of America,
Clifford L. Alexander, individually, United States Army Corps

of Engineers, Tulsa District and Col. Anthony Smith, Klon Buckles

officially and individually, David Craig and Don Hoggett, indivi-

dually. Title 42 U.S.C. Section 2000e(b); Roval vs. Bergland,

428 F. Supp. 75 (D.C., DC 1977), Keeler vs. Hill, 408 F. Supp. 386

(D.C. GA 1975); Stephenson vs. Simon, 427 F. Supp., 467 (D.C., DC,

1976); Brown vs. General Services Administration, 425 U.S. 820,

829 (1976).

2. The head of the United States Department of the
Army, Clifford L. Alexander, Secretary in his official capacity,
is the only proper party Defendant in an employment discrimination
action of an employee in the Department of the Army. 42 U.S.C.

Section 2000e-16(a), 5 U.S.C. Section 102, 42 U.S.C. Section 2000e-

16 (¢} ; Brown, Supra; Haire vs. Callaway, 385 F. Supp. 309 (E.D.
MO. 1974).

3. Title VII of the Civil Rights Act of 1964 as
amended in 1972 with the passage of the Equal Employment Opportunity
Act (EEOA} which provides the exclusive remedy for government
employees who have suffered employment discrimination and bars suits
brought against officials in their individual capacities as well as
suits brought against the government under more general statutes.

Brown, supra at 829; Richardson vs. Wiley, D.C. Cir. No. 76-2085,

filed December 22, 1977: Gissen vs. Tacknen, 537 F. 2nd 784

(3rd Cir. 1976} (en banc).

4. Plaintiff has failed to state a claim upon which

relief can be granted under the Section 1981 claim. Brown, Supra,

Richardson vs. Wiley, Supra, Gissen vs. Tacknen, Supra.

IT I5, THEREFORE, ORDERED that the Defendant's Motion

to Dismiss and to Strike is hereby sustained.

/'y ?
Dated this éi U‘__day ofmgm.‘?

(. B S

CHIEF JUDGE, UNITED STATES DISTRICT
COURT FOR THE NORTHERN DISTRICT OF
OKXKLAHIOMA




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

TRANS WORLD AIRLINES, INC.,
a corporation,

SUSAN BEATTY, SHERRY SUMMERALL ) L E £
and AARON BEATTY, an infant, )
by his next friend, Susan ) JAN2 1679
Beatty, )
) Icfr( C Silye
Plaintiffs gL o
’ g A8 Digi ’iCt
VS, ) No. 78~C=34~C
)
)
)
)
)

Defendant.,

JOURNAL ENTRY OF JUDGMENT

This action came on for trial before the Court and a jury,
the Honorable H. Dale Cook, District Judge, presiding and the issues
having been duly tried and the jury having duly rendered its ver-
dict in favor of the Defendant, Trans World Airlines, Inc.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED by this
Court that the Plaintiffs take nothing, that the action be dis-
missed on its merits and that the Defendant, Trans World Airlines,
Inc., recover of the Plaintiffs, Susan Beatty, Sherry Summerall
and Aaron Beatty, its costs of action.

DATED at Tulsa, Oklahoma this a?é?I:a day of January,

1979.

UNITED STATES DISTRICT GOUWRF-EEERK
Junee

e S A b AN P A el P ) b e
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IN THE UNITED STATES DISTRICT COURT FOR TURE

NORTHERN DTSTRICT OF OKLAHOMA

STEPHEN TIDWELL, as [father and

next friend of SANDY G. TIDWELL,

and STEPHEN TIDWELL, individually,
Plaintififs,

NO. 77 C 409 C

J.o 0L PENNEY COMPANY, 1INC.,

N e e e N e N N e e N

Defendant.
ORDER OF DISMISSAL WITH PREJUDICE

[+ appearing to the Court that the above entitled action has been
fully settled, adjusted, and compromised, and based on stipulation;

LT 1S THEREFORE ORDERED, ADJUDGED AND DECREED that the above entitled
action be and it is hereby dismissed with prejudice, with the costs of
sime to be paid by the defendant pursuant to the Clerk's order of June
14, 1978, on the plaincilfs' bill of costs.

L
PR

4
Witness my hand thiHoZQm day of January, 1979.

United States District .luﬂtlge




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

IN RE:

ROBERT LEO BROWN and
BILLIE LOUISE BROWN,

Bankrupts,

78-C-259-B

WARREN L. McCONNICO,
Plaintiff,

VE.

FIRST NATIONAL BANK OF DEWEY,

N N N’ N N N N N N S N N N N N N

Defendant.

JUDGMENT

Pursuant to the Order entered this date,

IT IS ORDERED that Judgment be entered in favor of the
defendant, First National Bank of Dewey, and against the
plaintiff, Warren L. McConnico.

ENTERED this-)gﬁlj\ day of January, 1979,

CHIEF UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

JERRY L. ROGERS, a minor by
his father and next friend,
BILLY JOE ROGERS,

Plaintiffs,

vs. No. 78-C-221-C
THE BOARD OF EDUCATION OF
WYANDOTTE, OKLAHOMA SCHOOL
DISTRICT, Lee Jeffery,
Robert Wilscon, Betty Fields,
Dan lLeisure, Jerry Strait,
Ellen Gourd, and Richard
Roark,

Tt T N M et et e et Tt e e’ e et et e e et

Defendants.

O RDER

The defendants herein are the Board of Education of the
Wyandotte, Oklahoma School District, and several instructors
at the Wyandotte Junior High School. The plaintiff is a
student at the Wyandotte Junior High School. He alleges
that the defendants were negligent in failing to supervise
and control the faculty and students of the junior high
school, and that such negligence led to a student "hazing"
incident in which the plaintiff was severely injured.
Jurisdiction is based upon diversity of citizenship. Now
before the Court is the defendant Board of Education's
Motion to Dismiss.

The defendant bases its Motion on two grounds: 1.)

That as a government subdivision it is immune from suit; 2.)
That it cannot be held liable under the doctrine of respondeat
superior, or principles of agency.

The plaintiff argues that the defendant has waived its
governmental immunity under the Oklahoma statutory provision
authorizing boards of education to purchase liability insurance
to indemnify their members and employees from civil liability.

70 0.8. § 5-136. The defendant represents that it does not




iy, o

carry such liability insurance. The plaintiff therefore
argues that the defendant was negligent in failing to pro-

cure liability insurance when the statute authorizes it to

L]

do so0.

The Court would first note that the statute relied upon
by the plaintiff was repealed effective July 1, 1978. 1978
Okla. Sess. Laws, ¢.203, § 21. It was superseded by 510.8.
§ 168, a provision of the Political Subdivision Tort Claims
Act, 510.5., §§ 151 et seq. It was, however, still effective
in August of 1977 when plaintiff's cause of action arose.
The fact that the statute is couched in permissive rather
than mandatory terms is also notewcorthy. Secticn 5-136

provided that

"[bloards of education of school districts
are hereby authorized to provide, at school
district expense, not to exceed Threo Hundred
Thousand Dollars {$300,0600.00), liability
insurance to indemnify the members of the
board of education, superintendents, princi-
pals, teachers and other enployees, from civil
liability, but in no event shall such insur-
ance provide any protection for any of the
aforesaid from prosecution on a criminal
charge except vehicle-related feloniesg"

1975 Okla. Sess. Laws, c.311, § 1.

Since the statute did not require boards of education to
purchase liability insurance, the Court is unable to see how
the plaintiff could predicate a finding of negligence on the
defendant's failure to follow the statute.

The Court is also unable to accept plaintiff's contention
that a statutory authorization to purchase liability insurance
is a walver of governmental immunity. In Oklahoma, govern-

mental or sovereign immunity from tort liability is waived

when liability insurance is secured. See Lamont Indep. School
Dist. v. Swanson, 548 P.2d 215 (Okla. 1976). See also Mills
v. Benton, 568 P.2d 276 (Okla. 1977). A mere authorization

to sccure liability insurance would not amount to a waiver.
The defendant Board of Bducation is therefore immune from

suit and should be dismissed from this lawsuit. It is




therefore unnecessary for the Court to deal with its second
ground for dismissal based upon the inapplicability of the
doctrines of respondeat superior and agency.

For the‘foregoing reasons, it is therefore ordered that
the Motion to Dismiss of the defendant Board of Education is

hereby sustained.

It is so Ordered this !éns day of January, 1979.

H. DALE CODK
United States District Judge




IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA

TODD EXPLORATION COMPANY,
an Oklahoma corporation,

Plaintiff,

TODD EXPLORATION, INC. and

)
)
)
}
}
vs. ) No. 78-C-415-C
;
BOB COVINGTON, )
)
)

Defendants.

ORDER OF DISMISSAL

. [;J\\ t'i 'A‘;‘."l‘{"l‘
L.....ﬁ-...,g_‘_.{_.,\‘,HI
It having been stipulated by and between counsel for

the parties hereto, subject to the approval of this Court,

IT IS HEREBY ORDERED that the cause of action against
the defendants, Todd Exploration, Inc. and Bob Covington,
individually, as presented by the Complaint, be and hereby
is dismissed without prejudice pursuant to Rule 41l(a) of
the Federal Rules of Civil Procedure.

el
DATED this %7 day of January, 1979.

v g

United States District Judge

L S S [, ———



IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

CHARLES C. MgGCARTY and
CORA L. McCARTY,

Plaintiffs,
vs.

No. 78-C-230-C

FIRST OF GEORGIA
INSURANCE COMPANY, an
Insurance Company,

e

Defendant.

XNs 1T
JAHD

O RDER [N L

The Court has before it defendant's Motion for Summary
Judgment on the ground that plaintiffs have failed to initiate
legal action within one year from the inception of the loss,
as provided by Title 36, Okla. Stat. Annot. § 4803 B and G,
and that the statute of limitations has therefore run on
this cause of action.

For the purposes of this motion only, deferndant has
stipulated to the following facts:

1. That defendant issued Policy Number 440916 on
plaintiffs' house, including a "fire and lightning" clause
for $15,000 coverage at $50 deductible. The policy covered
the period from May 12, 1976 to May 12, 1977.

2. That the house covered by this policy was destroyed
by fire on or about May 18, 1976.

3. That defendant denied liability in a letter sent
to plaintiffs on February 7, 1977, approximately nine months
after the loss.

4. That plaintiffs filed a complaint with the Oklahoma
Insurance Commission in February or March of 1977.

5. That the present action was commenced on May 1,
1978 in the District Court of Osage County, State of Oklahoma,

and thereafter removed to this Court.



In accordance with Title 36, Okla. Stat. Annot. §
4803 (b) and (g), plaintiffs’ insurance policy contained a
provision reguiring that any legal action on the policy be

initiated within one year of the loss:

"No suit or action on this policy for the
recovery of any claim shall be sustainable

in any court of law or equity . . . unless
commenced within twelve months next after
inception of the loss. Title 36, Okla.

Stat. Annot. § 4803(G).
Thus, plaintiffs would have to commence any legal action by
May 19, 1977, one year after the loss of their house.
Plaintiffs did not file this action, however, until May 1,
1978, more than twenty-three months after the loss. Cases
have held that where the insured prolonged negotiations in
order to consume the one year period of filing an action,

the time limit would be suspended until a reasonable time

after the denial of liability by the insurance company. See

Prudential Fire Ins. Co. v. Trave-Taylor Co., 152 P.2d 273,

194 Okla. 394, (1944); Insurance Co. of North America v.

Bd. of Educ., 196 F.2d 901 (10th Cir. 1952). But even if

defendant's actions here called for suspension of the one
year limit until plaintiffs received notice of denial, this
action still appears to be too late. Denial of liability
was made by defendant in a letter dated February 7, 1977.
This letter was received by plaintiffs in March or early
April of 1977, that is, prior to plaintiffs' contacting the
Oklahoma State Insurance Commission, according to the depo-
Sition of plaintiffs Charles C. McCarty, reprinted on page
three of Plaintiffs' Brief in Opposition to Defendant's
Motion for Summary Judgment. After the denial was received,
plaintiff would have a reasonable time to initiate legal
action, but as a matter of law, plaintiff could not have
more than the time originally granted by statute. In
addressing the guestion of what constituted a reasonable

time after notice of denial was received, one court noted:

it ok b b g e 4 i, i



"Whether the insured thereafter institutes

his action within a reasonable time may in
some cases become a question of fact, but

in any event he could not have more time than
the time he would have had but for the dila-
toyy acts of the Company, which was one year."
Ins. Co. of N. Amer. v. Bd of Educ., supra, at
904.

Thus, plaintiffs had, at the most, one year from receipt
of denial to institute court action. Denial was received,
according to plaintiffs' brief in opposition, prior to
contacting the State Insurance Commissioner in March or
early April of 1977. This action was not filed until May 1,
1978, Clearly the one year limit was exceeded.

Plaintiffs seek to avoid this bar on prosecution of the
action by means of Title 12, Okla. Stat. Annot., § 100,
which provides that:

"If any action is commenced within due time,
and a judgment thereon for the plaintiff is
reversed, or if the plaintiff fail in such
action otherwise than upon the merits, the
plaintiff, or, if he should die, and the
cause of action survive, his representatives
may commence a new action within one vear
after the reversal or failure although the
time limit for commencing the action shall
have expired before the new action is filed."

Plaintiffs contend that filing a complaint with the
State Insurance Commission within one year of the loss was
sufficient to activate Section 100, giving them another year
from the dismissal of the complaint by the State Insurance
Commission, Plaintiffs are arguing, therefore, that a
complaint filed with the State Insurance Commission is an
"action" within the meaning of Section 100. This is incorrect.
Action is defined for purposes of Title 12 (including Section
100) by Title 12, § 4, which states that:

"An action is an ordinary proceeding in a
court of justice by which a party prosecutes
another party for the enforcement or protec-—
tion of a right, the redress or prevention

of a wrong, or the punishmont of a pubklic
offense." (emphasis added)

Plaintiff urges that "action" as used in Oklahoma

statutes has been enlarged by Title 122, Okla. Stat. Annot.




§ 1-201, which defines action in part as "any other pro-
ceedings in which rights are determined."

Section 1-201 is limited, however, to the subject
matter of Tikle 12A, that is, specified commercial trans-
actions, not including plaintiffs' insurance policy. Title
12A definitations do not apply to court procedure, which is
governed here by Title 12. Contrary to plaintiffs' argument,
Titles 12 and 12A are not inconsistent and do not overlap.
Thus, plaintiffs did not institute an "action” in the meaning
of Title 12 within the statutory time period, and Title 12,

§ 100 is therefore unavailable to them.

Plaintiffs make passing reference to a court action
styled Gerald Grimes, Insurance Commissioner vs. First of
Georgia Insurance Company and Implement Dealers Mutual
Insurance Company and Ron Hutton, Agent, Respondents, Case
No. 77-52. The sole reference to this case is in plaintiffs’
Amended Complaint, and there is no other record of the
action currently on file with this Court. It ig an unproven
allegation, and the Court will not consider whether such an
action, filed on plaintiffs' behalf, would affect the statutory
limitation period or invoke Title 12, § 100.

For the foregoing reasons, it is Ordered that defendant's

Motion for Summary Judgment be sustained.

It is so Ordered this 2 SQQ day of January, 1979.

H. DALE COOK
United States District Judge




IN THE UNITED S5TATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF OKLAHOMA

B~-F-W CONSTRUCTION COMPANY, INC.,

a Texas Corporation,
Plaintiff, . 5
4 | i E; P
vs.

CONCRETE PRCDUCTS; J. HOYL LOCKETT,
OKLAHOMA CONCRETE PRODUCTS; and
PRE-ENGINEERED BUILDING PRODUCTS, INC.,
an Oklahoma Corporation, d/b/a
OKLAHOMA CONCRETE PRODUCTS,

)
)
)
)
)
;
ROBERT L. BRASE, d/b/a OKLAHOMA ;
)
)
)
)
)
)

Defendants.

ORDER DISMISSING ACTION AND
COUNTERCLAIM WITHOUT PREJUDICE

ON the foregoing stipulation of the parties herein,
Plaintiff B-F-W Construction Company, Inc., by its attorney
of record, and Pre-Engineered Building Products, Inc., by
its attorney of record,

IT IS HEREBY ORDERED that the above entitled action be,
and it hereby is, dismissed without prejudice to either party,
and that the counterclaim of Pre-Engineered Building Products,
Inc. be, and it hereby is, dismissed without prejudice to

either party.

o 4

LE
R ——

JUDGE OF THE UNITED STATES DISTRICT COURT




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

JAMES R. CYPHERT,

Petitloner,
vs. No. 78-C~-54(0-C

UNITED STATES OF AMERICA,

B A S

Respondent,

ORDER SR ap

Petitioner herein moves this Court pursuant to the
provisions of Title 28 U.S5.C. § 2255 to vacate the sentence
imposed by it upon him on July 10, 1978.

The petitioner was charged by indictment in Case No.
76-CR-97 with a violation of Title 26 U.S.C. § 7212 (b)), in
that he knowingly and intentionally forcibly rescued an
automobile seized for collection of delinquent income taxes.
Petitioner entered a voluntary plea of guilty to the indict-
ment on June 12, 1978,

As the Court understands the petitioner's motion, he
first challenges his sentence on the ground that his conduct
did not amount to a crime. He contends that since he was
not the delinquent taxpayer, his rescue of the seized auto-
mobile was not a violation of Section 7212 (b).

It is well-established that when a voluntary plea of
guilty has been entered, a sentence is not subject to a
Section 2255 collateral attack on the ground that, as a
factual matter, the petitioner was not guilty of the offense
charged. A Section 2255 motion is not a substitute for

direct appeal. See Payton v. United States, 436 F.2d 575

(1l0th Cir. 1970).
The petitioner also challenges his sentence on the

ground that the I.R.S. agents who seized the automobile from

him had no authority to do so because he was not the delinguent




taxpayer. He alleges that he was the owner of the auto-
mobile, that he had provided the I.R.S. agents proof of his
ownership be?ore their seizure of the automobile, and that
therefore the agents' failure to secure a warrant to seize
the automobile was a violation of the petitioner's Fourth
Amendment rights.

A lawful seizure is an essential element that must be
alleged and proven when a violation of Section 7212(b) 1is

charged. See United States v. Harris, 521 F.2d 1089 (7th

Cir. 1975); United States v. Oliver, 421 F.2d 1034 (10th

Cir. 1970); United States v. Scolnik, 392 F.2d 320 (3rd Cir.

1968). So the question of whether the seizure of the peti-
tioner's automobile was lawful or not would be another
question relating to the fact of petitioner's guilt, or
relating to the sufficiency of the indictment, and would
therefore not be a proper ground for a Section 2255 Motion.

See Payton v. United States, supra.

For the foregoing reasons, it is therefore ordered that

the petitioner's motion to vacate sentence is hereby denied.

=4
It is so Ordered this ,{ij? day of January, 1979.

H. DALE COOK
United States District Judge
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IN THE UNITED STATES DISTRICT COURT IN AND ¥OR AN 1 9 I?T(J}u,k

THE NORTHERN DISTRICT OF OKLAHOMA J"Clﬁ C C‘ih)’p‘r Mfk i
al e PR PR IR VRN
: {8 Ty Cnunt

ALLAN BURKE and PEGOY BURKFE,
and NORTHWEST HEALTHCAPE,
Plaintiffs,

NOL 78 C 72 ¢ /

THE GENERAL TITIRE AND RUBBER
COMPANY

7
e e e Sl e M S e S el

Delendant.

APPLICATION FOR DISMISSAL

COME now the plaintiffs and defendant and would show the Court thar
thelr differences have beon compromised and sottled and Chat nothing
turther remains to be done in this litigation and Lherelore meves this

Court for an order of Dismissal with Prejudice.

OBEDER (N/DISMISRAL

Now on this z_j_‘dny of January, 1979, the court havine received an
Application for Dismissal from the partices hereto, finds that their
dilferences have been compromised and that this case should be dismissod
with prejudice.

PP 18 THEREFORE ORDERED, ADJUBGED AND DECREED by the Court that

this case be and the same s hereby dismissod with prejudice.

ABCEOF THE DISTRLOT COURT !




L=A 8087

=1
i“—‘l
iti
o

IN THE UNTTED STATES DISTRICT COURT 1IN AND FOR

} 2y
THE NORTHERN DISTRICT OF OKLAHOMA JAHE Q1070 o
MILDRED BEEM, ) CARE R Siter o
' ) S T oy
Plaintiff, ) o
)
Ve, ) NOL 7B 071 ¢ S
)
THE GENERAL TTRE AND RUBBER )
COMPANY ) ‘
~) 1
Defoendant., )

APPLICATION FOR DLSMISSAL

COMES now the plaintifl and detendant and would show the Court that
their differences have been compromised and settled and that nothing

further remains to be done in this Litigation and therefore moves this
NS S b A SRR
s L Ve . - E -

/ ] p /// ot LT

)\ttm}'nm_y for Paiat

Court for an order of Dismissal with Prejudicg. -

[

~
Now on 1.]1152& Tdav oof Januarv, 1979, the court having received an

Application for Dismissal from the parties hercte, finds that their
dirfercences have been compromised and that this case should be dismissed
with prejudice.

[T IS5 THEREFORE OQRDERED, ADJUDGEDN AXD DECREED bv the Court that

this case be and the same I8 hereby dismissed with prejudice.

©UCJUDCE OT THE DISTRLCT COURT
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ROSE L

Vs

IN CTHIE
NORTHERN

OISELLI,

Plaintifyf,

UNTTED STATES

DISTRIET OF

NISTRIC

T COURT
IR LAHOMA

YL

NO, 780

FILED

THI

JAM 1 91979

Jack C. Silver, Clark
U. S DISTRICT £0URT

147 ©

WAT~-MART STORES, INC.,

e et N e e e e

Defendant.

STIPULATLON O1F DISMISSAL WITH _PRESUDICE

COMEES now the plaintiff and defendant and would show the Gourt that

theiv differences have been compromiscd and sectlod and that nothing

this

further remains to be done in this Yitigation and rherelore moves

Coart for an order of Dimissal with Prejudice.

o ) 7

-

Aot et

Rose Loisol le, Plaintinf

.
At for Plaintiff

Lorney

Attorney for Defendant

o St .
i el
[ A 14 : (‘1"3"]'
4.0 Fax (IR

ORLER OF DISMISSAL

NOW on thig _Q‘j day of January, 1979, the Conrt having received a

¥
3

Stipulation of Dismissal with Prejudice From the parltics hereto. |ionds
I . y

that their differences have heen compromised and that thi should

case
bo dismissed with prejudice.
17 1S

PHERETORE ORDERED, ARIUDCGED AND DECREED by the Court: that

this case be and the same as hereby dismissed with proejudice.

T

UNLTED STATES DISTRLCT Juncr 07




IN THﬁ UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

CERTIFIED CANDIDATE FOR THE )
OFFICE OF PRESIDENT OF THE )
UNITED STATES, J. JOHN )
GORDON, )
)
Plaintiff, ) 78-C-585-B
( -C- -
Vs, )
)
SECRETARY OF STATE, STATE OF )
OKLAHOMA: THE ROCKEFELLERS ; ) F: I L“ EZ E)
CHASE MANHATTAN BANK, )
) ooy
Defendants. ) JAN 201

Jack C. Sitver, Cloet
U. S. DISTRICT reiems

ORDER

On December 6, 1978, the plaintiff, pro se, was allowed to
file his Complaint against the above named defendants pro se.

summons has not yet been issued, for the reasons hereinafter
set forth.

Plaintiff has completed the forms and filed a Civil Rights Com-
plant on form XE-2 (2/78). Attached to said Complaint is a document
styled a "Bill of Complaint'.

In the "Bill of Complaint', the plaintiff alleges the
following summarized facts.

That on December 2, 1975, plaintiff, while campaigning in
the New Hampshire Presidential Primary was allegedly arrested by
IRS Agents, "orchestrated by the Rockefellers" and allegedly unlaw-
fully jailed without bail until March 15, 1976, which "caused a
fraudulent Presidential election, and now new elections must be
held for the office of President of the United States."

Plaintiff further alleges that in order to prevent the
criminal prosecution by Robert Kennedy, the "Rockefellers enlisted
the aid of the Communist Russians who sent Communist "Hitman' Lee
Harvey Oswald from Moscow to Dallas." Plaintiff further alleges
that "In payment the Rockefellers agreed to destroy America
economically via the Rockefellers oil swindle and militarily via

James Earl Carter.......
-1-




Plaintiff then alleges that 'the actions of defendant
Rockefellers and Chase Manhattan Bank, were and are a willful
exercise in corruption and treason in criminal violation of Oklahoma
Election Laws and Title 18 sections 595, 241, 242, title 42,
title 5, etc."

Plaintiff alleges "that the defendants Rockefeller and Chase
Manhattan Bank engaging it total corruption and total treason
willfully and criminally caused the false arrest and false jailing
of plaintiff without bail because plaintiff was and is a Presidential
Candidate the Rockefellers cannot own or control who will expose
the Rockefellers for the murder of John F. Kennedy."

Plaintiff goes on to allege that these actions have caused
him harm, suffering and damage and have destroyed his legal and
lawful business.

In his prayer for relief the following items are sought
by the plaintiff:

1. That immediate Jury Trial Be Held.

2. That Plaintiff a Political Prisoner be ordered freed.

3. That new Presidential elections be ordered held for
the State of Oklahoma.

4. That defendants Rockefellers and Chase Manhattan Bank
be ordered jointly and severally to pay Plaintiff

300 Billion Dollars ($300,000,000,000) in compensatory and
punitive damages.

5. That a Grand Jury Investigation be ordered.

6. That Plaintiff be allowed to proceed in forma pauperis
without costs.

The allegations in plaintiff's civil rights complaint are
basically similar to those contained in the "Bill of Complaint'.

On page 4 of said complaint, subdivision '"D" wherein the
plaintiff is requested to delineate all previous lawsuits and admin-
istrative relief sought involving the same action, plaintiff answered
"suits initiated in all fifty states". He notes that the same
plaintiff and the same defendants are involved except that he has
in each suit named the Secretary of State in each State.

A careful reading of plaintiff's complaint can only lead to
one conclusion. This action is frivolous, and must be dismissed for

failure to state a cause of action upon which relief can be granted.

-2-
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IT IS, THEREFORE, SUA SPONTE, ORDERED that this cause of
action and complaint be and the same are hereby dismissed for

failure to state a cause of action upon which relief can be granted.

ENTERED this oagogéhay of January, 1979.

AV e

CHIEF UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OQ AMERICA,

Plaintiftt,

GUY THOMAS BURGESS; MARY
FRANCES BURGESS; CHARLOTTE

oL s
CHRISTEN BURGESS; ST. FRANCIS i

=

Laom P

)
)
)
)
vs. ) CIVIL ACTION NO. 78-C-435-B
)
)
)
)

HOSPITAL, INC., a corporation;)
and JOSEPH A. McCARTHY, ) _ .
Attorney at Law, ) JAM Q0T
)
)

Defendants.

JUDGHMENT O FORECLOSURE

THIS MATTER COMES on for consideration this ajg;254

day of January, 1979, the Plaintiff appearing by Robert P. Santee,
Assistant United States Attorney; and the Defendants, St. Francis
Hospital, Inc., appearing by its attorney, T. J. Sinclair, and
Joseph A. McCarthy appearing pro se; and, the Defendants, Guy Thomas
Burgess, Mary Frances Burgess and Charlotte Christen Burgess, appear-
ing not.

The Court being fully advised and having examined the
file herein finds that Defendants, Mary Frances Burgess and Charlotte
Christen Burgess were served by publication as shown on Proof of
Publication filed herein; that Defendant Guy Thomas Burgess was
served with Summons and Complaint on September 18, 1978, and Summons
and Amendment to Complaint to Add Party on September 20, 1978, as
appears from the United States Marshal's Service herein.

It appearing that the Defendants, St. Francis Hospital,
Inc. and Joseph A. McCarthy, have filed a Disclaimer, October 24,
1978, and October 13, 1978, respectively; and that Defendants,
Guy Thomas Burgess, HMary Frances Burgess, and Charlotte Christen
Burgess, have failed to answer herein and that default has been
entered by the Clerk of this Court.

The Court further finds that this is a suit based upon
a mortgage note and foreclosure on a real property mortgage secur-
ing said mortgage note upon the following described real property

located in Tulsa County, Oklahoma, within the Northern Judicial

District of Oklahoma:



Lot Three (3), Block Seven (7)
LAKE-VIEW HEIGHTS AMENDED ADDITION
to the City of Tulsa, County of
Tulsa, State of Oklahoma, according
t0 the recorded plat thereof.
THAT the Defendants, Guy Thomas Burgess and Mary Frances
Burgess, did, on the 28th day of June, 1971, execute and deliver
to the Administrator of Veterans Affairs, their mortgage and mortgage
note in the sum of $9,500.00 with 7 1/2 percent interest per annum,
and further providing for the payment of monthly installments of
principal and interest.
The Court further finds that Defendants, Guy Thomas
Burgess and Hary Frances Burgess, made default under the terms of
the aforesaid mortgage note by reason of their failure to make
monthly installments due thereon, which default has continued and
that by reason thereof the above-named Defendants are now indebted
to the Plaintiff in the sum of $3,955.28 as unpaid principal with
interest thereon at the rate of 7 1/2 percent per annum from
November 1, 1977, until paid, plus the cost of this action accrued
and accruing.
IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that the
Plaintiff have and recover judgment against Defendants, Guy Thomas
Burgess, iﬂ personam, and Mary Frances Burgess, iﬂ rem, for the
sum of $8,955.28 with interest thereon at the rate of 7 1/2 percent
per annum from November 1, 1977, plus the cost of this action accrued
and accruing, plus any additional sums advanced or to be advanced
or expended during this foreclosure action by Plaintiff for taxes,
insurance, abstracting, or sums for the preservation of the subject
property.
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the
Plaintiff have and recover judgment, in rem, against Defendants,
Charlotte Christen Burgess, St Francis Hospital, Inc., and Joseph
A. HMcCarthy.
IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that upon
the failure of said Defendants to satisfy Plaintiff's money judgment

herein, an Order of Sale shall be issued to the United States Marshal



for the Northern District of Oklahoma, commanding him to advertise
and sell with appraisement the real property and apply the proceeds
thereof in satisfaction of Plaintiff's judgment. The residue, if
any, shall be déposited with the Clerk of the Court to await further
order of the Court.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that from
and after the sale of said property, under and by virtue of this
judgment and decree, all of the Defendants and each of them and
all persons claiming under them since the filing of the complaint
herein be and they are forever barred and foreciosed of any right,
title, interest or claim in or to the real property or any part
thereof, specifically including any lien for personal property

taxes which may have been filed during the pendency of this action.

UNITED STATES DISTRICT JUDGE

APPROVED

ROBERT P. SANTERE
Assistant United States Attorncy




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

L
PETROWELL, INC.,
Plaintiff,
VS, NO. 78-C-76-C

GENE C. CARPENTER, and
CAR-CON DEVELOPMENT, INC.,

~
Defendants, ’ L_ E: E)
JAﬁ!j g
ORDER OF DISMISSAL g 1975 &ﬂ””//
WITH PREJUDICE TR

NOW on this Zﬁizzﬂay of January, 1979, there comes
before the Court the Joint Stipulation and Application for
Dismissal with Prejudice signed by the attorneys of record
for all parties in the above-captioned civil action.

WHEREFORE, having reviewed said Stipulation and
Application, it is hereby Ordered that the above-captioned
civil action is dismissed with prejudice as to all claims
for relief asserted therein by the several parties,

S0 ORDERED.

xn?jbwjf ?\zr ({ ,Citgﬂgl/éfuf)

United States District Judge

APPROVED AS TO FORM
AND CONTENT:

ATtorney for Plaintif

.
Attorney for De@fndants

A5

8 Y i g o PR s e



IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF OKLAHCMA

- I L ED
AMALGAMATED MEAT CUTTERS AND )

BUTCHER WORKMEN OF NORTH )

AMERICA, LOCAL NO. 644, ) JAN 151979

)
Plaintiff, ) Jack €. Sitver, ¢ [nm
) U. S DISTSICT 20U
-ys— )
‘ )
WAREHOUSE MARKET, INC., )
)
Defendant. ) No. 78-C-633-R

NOTICE OF DISMISSAL WITHOUT PREJUDICE

Comes now Amalgamated Meat Cutters and Butcher Workmen
of North America, Local No. 644, Plaintiff above-named, by
and through its attorney of record, John M. Keefer, and
pursuant to the provisions of F.R.C.P. Rule 41(a) (1), hereby
dismisses the above-captioned cause without prejudice to
the filing of a new action based upon the same facts at a
later date, no Answer or Motion for Summary Judgment having
been filed in this proceeding by the Defendant herein as of

this date.

DATED this lﬁjﬁz day of January, 1979,

\\
:_ ;r-*" - " /’” 7/)ﬂ \:ﬁd—‘f&.’/
-’ i &

/Jolgn M Keefer-

CHHPEL WILKINSON, RIGGS, ABNEY
& KEEFER

Third Floor, 1401 South Boulder

Tulsa, Oklahoma 74119

(918) 587-3161

ATTORNEYS FOR PULAINTIFF
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IN THE UNITED STATES DISTRICT COURT
FOR THE NQRTHERN DISTRICT OF OKLAHOMA

REPUBLIC POWDERED METALS, INC.,

)
an Ohic Corporation, )
)
b Plaintiff, ).
) \‘\
—vs- ) N No. 78-C-312-C
)
BUILDING RESORATION OF TULSA, ) éi‘ ﬂ
INC., an Oklahoma corporation, ) ' Lm EE i}
)
Defendant. ) . .
49 JANI{;@@
i .
’,JJC{( 'C‘ S:;j_"cf. C;Qr,'.;
O RDER L-S.DKTD? :

CT Cogny

The Court has for consideration the Stipulation for dismissal,
agreed to by all the parties and being fully advised in the premises,
tinds:

IT IS ORDERED that the Stipulation for dismissal is hereby
approved pursuant to Rule 41 (a) (1) {(ii) of the Federal Rules of
Civil Proceduré and the causes of action complained are dismissed
without prejudice as against the defendant, Robert E. Brown,

individually, with each party to bear its own costs and attorney's

fees concerning each claim.

DATED THIS 5794 day of January, 1979.

S . - ,
UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT QF OKLAHOMA

ALMA L. GILES,
Plaintiff,
VSs.

No. 78-C-526-C

SOUTHWESTERN BELI. TELEPHONE

COMPANY, INC., oo LD
Defendant.
JAN 171979
ORDER Jark €. Sitver, Clerk

S S DESTRICT COURT

Plaintiff herein seeks to recover termination pay from
the defendant. This action was removed from the District
Court for Ottawa County, Oklahoma because it is a suit for
the violation of a contract between an emplover and a labor
organization falling under Section 301 of the Labor Management
Relations Act, 29 U.S.C. § 185. The defendant has moved the
Court for Summary Judgment. The plaintiff has responded by
confessing the defendant's motion.

After considering the defendant's Motion, and the
plaintiff's response thereto, and being fully advised in the
premises, the Court hereby orders that defendant's Motion

for Summary Judgment is sustained.

74
It is so Ordered this /Z;“' day of January, 1979.

H. DALE COCK
United States District Judge



Il THE UNITEHD STATES DISTRICT COURT FOR TIL
WORTHERN DISTRICT OF OKLAHOMA

DAVID MARRS,

Plaintilf, - 1 L ED

v, No. 7Th-C-512-8

JAN 17719
LASE COUNTRY BIVERAGE, TuC., 171978

an Oklahoma corporaticn, .

Jeek 1

U. 5.l

duar, Clerk
STRICT COURT

e S M e S S et S

—1 LD

Defendant.

Fursuant to the Findings of Tact and Conclusions of Law
Filed vhis dotve, IT T3 ORDERED AS TOLLOWS:

Judyment be and 15 hercby entered in favor of the
Delfendant, Lake Country beverage, Inc., and agalnst the
Plaintlff, David Marrs, on hils Complaint. It is further

ordered that the delendant recover its costs.

bntered this _m_tjzfi_ day OI'_f;}géaggg@g?r e

L979.

D

CIIEF UNITRD STATES DISTRICT JUDGE




IH THE UNITED STATES DISTRICT

COURT

'OR THE

NORTHERN DISTRICT OF OKLAIOMA

DAVID MARKS,

Plaintirr,

LAKE CCUNTRY
an

)
)
)
)
V. ) e,
)
BEVIERAGE, THC.,)
Oklahoma corporation, )
)
Defondant. )

OCRDER

5

FITLED

—C-512-1 JAN 1 1974

Jack C. Situer, ¢)ory
U. S. DISTRICT ¢ount

This cause was submitted by agrecment of the partiecs

for determination by the United States

trial to be decided upon the pleadings,

ments of counsel, Plaintiffts

and Defendant's Response to such

On Hovember 27, 1978 the United States

Admissions

Magisirate without

depositions, state-

Admissions and Stipulations

and Stipulations.

Magistrate filed his

Findings of Fact and Conclusions of Low and recommendation

Lo this Court.

The Court has carefully reviewed t

Conclusiong of Law and Recommendations

he Findings of Fact,

of the Magiotrat-

and, having carefully perused the entire file and beling

fully advised in Lhe premises, makes the foilowing Findings

of" Fact and Conclusions of Low:
MIHDINGS OF [PAQT
1. This 1s an actlon brought by

Marrs,

of the Fair lLabor Standards Act of
U.8.C A, §8001, et soqg. ).
2, Plaintil’l ig, and was at all
a resident and citilzen of the State of
3. The Defendant s, and was ot
hereto, Incorporated under the laws of

having its prlincipal place of business

Tulsa County, State of Oklanoma.

1638 as

the Plaintiff, David

tor an Injunctlion and damagres for the alleped violation

Amended (27

times material hereto,
Oklahoma.
all Limes material

the State of Oklahoma,

in the City of Tulsa,




b, Flalntiff was hired by Defendani on or about
September 5, 1973 as a Route Supervisor in the Musicogee
plant of Defendant. Piaintiff's starting salary was $185.00
per week with no understanding as to a speclfic number of
hours that Plaintiff would work in any week —-- except that

Plaintif € would work whatever number of hours in any workweek

necessary to adeqguately perform the dutles of Route Supervisor.

5. Plaintiff served as a Route Supervisor from
september 5, 1973 until June 30, 1974 at which time he
became the Manager of the Muskogee plant of the Defendant at
@ osalary of §215.00 per week., Plaintir{ continued as Plant
FManager untll October 20, 1974 at which time he arain became
a Houte Dupervisor without reduction in salary. Plaintiff
continued as a Route Supervisor untll January 29, 1975. On
this latter date Plaintiflf became & Route Salesman and
continued as such untill he terminated hils employment with
Defendant on May 22, 1975.

£, Plaintif{'s c¢laim has been limited, by = provi-ousz
ruling of this Court, to the period from Hovember 7, 1973 uvo
June 30, 1974,

i Plaintif" at all material times supervised four
routes and the drivers of those routes during the time in
guestion; Flalntbiflf rrequently accompanicd the drivers in
the scervicing of thelr routes; Plaintiff would direct and
lnstruct his route drivers in the servicing of the routes;
Plaintiff nad the power to discipline the drivers, the power
Lo discharge nnd hire drivers, and/or the power to recommend
the hiring or firing ol drivers and Pilaintiff's recommend-
atlons were glven particular welght; Plaintilf customarily
and repularly exercised these discretionary powers; Plain-

LI would assist the drivers in the servicing of thelir




routes but such assistance was closely and directly related

to Plaintiff's positicn of Route

8. Plaintiff did

{(20%) of hils hours of

which were not

work in
directly

work described in the

upervisor.

not devote more than twenty percent
any workweek to activities
and closely related toe the perform-
Immediate preceding para-
USICHE

OF LAW

ance of his
graph,
CONC
1. The Court has

the parties.
2. The
his Complaint

3. The

from the provisions of

as Amecnded (29 U.S.C.A,

Pegulations

Plaintiit
by a preponderance

Plaintif

ol the Wagn

Jurisdiction of this action and of

failed to prove the allegations of

of the evidence.

was, at all material times, exempt

the Fair Labor Standards Act of 1338

§§201, et seqg.) and the General

Hour Law. The Plaintiff{ was an

"Fxecutlve" within the meaning of such fAct and General
Repulations promulgated thereunder —- particularily §R01 .31 e
such General HRepguiatltions.

i, Plaintiff 1s

Defendant.
. Defendant isg

Plaintiff on

entitled to recover 1ils

1 18, THLREPFORL,

separate instrument

ings of Kact

Dated U1

1979,

Plaintifi's

this

and Concliusions

not crntitled to damapes Trom the

entitled to Jjudgment agalnst the

cause of action, and Defendant 1s

costs.

ORDER

ORDERED that Judgment be entered by

date 1in conformity with the Find-

of Law hereiln.

_1Lt2 a day of QM/{ AJA} s

CM%’M

INIET UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT FOR THE = 1 L
NORTHERN DISTRICT OF OKLAHOCMA '

et
[
-

JOYCE ANN BALLINGER, Administratrix ) JAN 17 1979
of the Estate of Virgil E. Ballinger, ) .
Deceased, ) lack €. Shwr 0
) gos prsroy
Plaintiff, )
)
vs. ) No. 78-C-506-B
)
MICHAEL B. DELANEY, )
)
Defendant. )]

JOURNAL ENTRY OF JUDGMENT

This matter came on before the duly appointed Special Master
herein on this 17th day of January, 1979. The plaintiff appeared
in person and through her attorney, Sam Withiam, of Cushing,
Oklahoma, and the defendant appeared by and through his counsel,
Thomas R. Brett of Tulsa, Oklahoma. After counsel announced ready
to proceed with the hearing witnesses were sworn and testimony
duly taken and the Court having heard the evidence in the case,
statements of counsel, and considered the files and records herein
and being fully advised in the premises finds:

That Joyce Ann Ballinger is the duly qualified, acting and
appointed adminstratrix of the estate of Virgil E. Ballinger,
Deceased, and brings this action for and on behalf of herself
individually and Lora Sue Ballinger, age 4 years, and Matthew Paul
Ballinger, age 3 years, under her first cause of action for the
wrongful death of her late husband, Virgil E. Ballinger. That the
said Joyce Ann Ballinger and said minor children all have suffered
a direct pecuniary loss as a result of the death of Virgil E.
Ballinger, deceased, departing this life on August 20, 1978 at
the age of 28 years, and the said parties are the only persons who
have sustained any monetary or pecuniary loss as a result of his
death.

That the parties hereto have entered into a compromise and
settlement of the claims asserted in the complaint of the plaintiff
and by reason thereof have agreed that this Court may enter judgment

against the defendant as hereinafter set forth.




That said settlement involves a total payment of Seventy-Five
Thousand Dollars ($75,000.00) by and on behalf of the defendant,
Michael B. DeLaney, to the plaintiff in her representative
capacity of which Seventy Four Thousand Dollars ($74,000.00) is to
be allocated to the plaintiff's first cause of action and One
Thousand Dollars ($1,000.00), is to be allocated to the plaintiff's
second cause of action.

That the compromise and settlement effected by the parties is
fair and reasonable, fully protects the rights of all of the parties,
also including the minor children, and is hereby approved by the
Court. That said sum as the Court hereinafter orders, adjudges
and decrees is fair and equitable and is to be paid into the
District Court of Creek County, Probate/Administration proceedings,
and distributed according to the laws of descent and distribution
of the State of Oklahoma, or as said Court may properly direct after
awarding proper costs and attorney's fees in keeping with the agree-
ment of the parties.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that the plaintiff,
Joyce Ann Ballinger, Administratrix of the Estate of Virgil E.
Ballinger, Deceased, have and she hereby has judgment against the
defendant on said first cause of action in the sum of Seventy Four
Thousand Dollars ($74,000.00) and on said second cause of action in
the sum of One Thousand Dollars ($1,000.00), and it is further
ordered that the plaintiff have and she hereby has judgment against

the defendant for her costs herein expended.

&

HIEF JUDGE, UNITED STATES T
COURT FOR THE NORTHERN DISTRICT OF
OKLAHOMA

APPROVED AS TO FORM:

- . T
At Eﬁgﬁ"rfdk Plainfif
////“ Aol //'-/ /V—h

Attorney “for Defandidnt




IN THE UNITED STATES DISTRICT COURT FOR THE
HORTHERN DISTRICT OF OKLAINOMA

MILDRED P. (BARBARA) BISHOP,
Plaintiff,
Vs, No, 78-C-433~-B
THE FIRST NATIONAL BANK AND TRUST
COMPANY OF TULSA, OKLAHOMA, R.

MICHAEL DUNCAN, AND HOWARD B.
BULLARD, III, Individually and as

Executors of the Estate of Edgar =1 L E D
F. Bullard, deceased, HOWARD

BULLARD, DORIS DUNCAN, JACK C.

DUNCAN and BRECK G. DUNCAN, JAN 171979

i . L M N J R

Defendants.

Jack €. Silver, Clerk
4. S. DISTRICT COURT

ORDER DISMISSING CERTAIN DEFENDANTS

Plaintiff having filed her Notice of Dismissal as to
certain Defendants and the Plaintiff and the Defendants having
agreed upon the dismissal of the Complaint filed herein as to the
remaining Defendants in their individual capacities only and the
entry of an Order effectuating their agreement, and having filed
their Stipulation herein, now on motion of counsel for both
parties requesting entry of this Order, it is ORDERED, ADJUDGED
AND DECREED that: Gand  Pusa ( s b

1. The Complaint-‘be, and fg:??hiereby, dismissed, with-
out prejudice, as against Defendants The First National Bank and
Trust Company of Tulsa, R. Michael Duncan and Howard B. Bullard,
I1I, in their individual capacities only.

2. This action be henceforth maintained only as to The
First National Bank and Trust Company of Tulsa, R. Michael Duncan
and Howard B. Bullard, III, as co-Executors of the Estate of Edgar
. Bullard, deceased and that the remaining Defendants shall have
thirty days from the date hereof to further plead or answer.

Date@ this W‘ day of January, lBé? L

Zera, , 0 e W e

ALLEN E. BARROW
CHIEF JUDGE

Attorney for Pla tiff

Lodua S Adfos

John S. Athens

Conner, Winters, Ballaine,
Barry & McGowen

Attorneys for Defendants

AR - ) e+ e i AT R BRRAT M e PR
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IN THE UNITED STATES DISTRICT COURT FOR THE JAN 1?]979
NORTHERN DISTRICT OF OKLAHOMA

fre 8 Bl Clerk
T

Yoo GIECNCT COURT

UNITED SfATES OF AMERICA,
Plaintiff,

VS, CIVIL ACTION NO. 78~C-286-B

BETTY JO HUDSON, et. al.,

Defendants.

ORDER

NOW, on this lflck' day of January, 1979, there

came on for consideration the Notice for Dismissal filed by
the United States of America. The Court finds that said Notice
for Dismissal is appropriate and well taken.

NOW, IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED
that the Federal Land Bank of Wichita, Kansas, be and the same
is herewith dismissed from this action, free of costs, with

prejudice.

C:;;L ézfﬁzégiﬁuLuJ//

UNITED STATES DISTRICT JUDGE

cl




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNIT RIG & EQUIPMENT COMPANY,

Plaintiff,

Vs, No. 78-C=-271~C
LOCAL 790 OF THE INTERNATIONAL
ASSOCIATION OF MACHINISTS AND
AEROSPACE WORKERS, a labor
organization, and JAMES HAMILTON
an individuatl,

FI1LED

R N N S R

Defendants. o
endants JAN 16 1970
Jack C. Siver, Clark
ORDER U, S MSTieT enupt

Plaintiff brings the above~captioned action under
Section 301 of the Labor Management Relations Act (29 U.S.C.
§ 185) for an order vacating an arbitration award entered
pursuant to the terms of a collective bargaining contract
between the plaintiff and the defendant union, or in the
alternative remanding said award to the arbitrator for
clarification thereof. Now before the Court is the defen-
dants' motion to drop the individual defendant, James Hamilton,
pursuant to the provisions of Rule 21 of the Federal Rules
of Civil Procedure. The defendants have styled their motion
as a motion to dismiss. However, Rule 21 does not refer to
dismissal, but rather to the dropping or adding of parties.

Defendants kase their motion on two grounds: 1.) That
Section 301 actions may not be maintained against individual
union members. 2.) That the individual defendant is not
otherwise a necessary and proper party defendant in this
action.

Defendants' first contention is without merit. The
Supreme Court has held that an action for damages against
individual union members does not state a claim under Section

301. See Atkinson v. Sinclair Refining Co.; 370 U.S. 238

’

82 5.Ct. 1318, 8 L.Ed.2d 462 (1962). However, the Court




limited its holding to failure to state a claim. It noted
that jurisdiction of such a suit was proper under Section

301. 370 U.s. at p.247, n.6. See also Hines v. Anchor Motor

Freight, 424 U.S, 554, 96 S.Ct. 1048, 47 L.Ed.2d 231 (1976).
In any event, the plaintiff in the instant case is not
requesting an award of damages. So the Court cannot agree
with the defendants' very general contention that suits
brought under Section 301 cannot be maintained against
individual union members.

However, the Court does agree with the defendants'
second contention. An examination of the Complaint and the
arbitrator's award convinces the Court that the individual
defendant is not a necessary and proper party to this suit.

The plaintiff requests the vacation of an arbitrator's
award. Because the arbitrator ruled in favor of the defen-
dants herein, the Court presumes that they weould argue for
the enforcement of the arbitrator's award.

Section 301 authorizes suits by individual employees
"for breach of a promise embedded in the collective-bargaining
agreement that was intended to confer a benefit upcn the

individual." Amalgamated Ass'n of Street, Elec. Ry, & Motor

Coach Emps. v. Lockridge, 403 U.s. 274, 298-9, 91 s.Ct.

1909, 29 L.Ed.2d 473 (1971).

"Section 301 contemplates suits by and
against individual employees as well as
between unions and employers; and contrary

to earlier indications § 301 suits encompass
those seeking to vindicate 'uniquely personal'
rights of employees such as wages, hours,
overtime pay, and wrongful discharge."

Hines v. Anchor Motor Freight, Inc., supra

at p.562. See also Schultz v. Owens-—
Tllinois, Inc., 560 F.2d 849 (7th Cir. 1977).

There are no rights "uniquely personal" to the individual
defendant which are at stake in the instant casc. The
individual defendant did file the grievance which gave rise
to the arbitrator's award. The grievance guestioned whether

the collective bargaining agreement permitted the employer




to substitute an employee for an absent worker on an inter-
mittent basis. The arbitrator's outline of the events
leading up to the grievance demonstrates that the individual
defendant was not personally affected by the activities
leading up to the grievance. He simply observed such activ-
ities with respect to other employees. Exhibit "A", pp. 5,

G.

In Schultz, supra, the court notes that "uniquely

persconal” rights possess two unifying themes.
"First, the employment benefit is mandatory
under the collective bargaining agreement
if certain circumstances have occurred.
Second, a factual predicate which is unique
and personal to a particular employee estab-
lishes these necessary and sufficient cip-
cumstances." 560 F.2d at p.854.
As the Court indicated above, there was no "factual predicate
. - . unique and personal" to the individual defendant
giving rise to the pertinent provisions of the collective
bargaining agreement. Exhibit "A", pp. 3, 4.

It is the Court's view that the dispute in this case is
solely between the plaintiff and the defendant union. Any
interest that the individual defendant may have in the
ocutcome of this lawsuilt can be adequately represented by the
union. The Court cannot foresee any prejudice to the plaintiff
if the individual defendant is dropped from this lawsuit.

For the foregoing reasons, it is therefore ordered that

the defendants' motion to drop the individual defendant

James Hamilton is hereby sustained.

4
It is so Ordered this /z;’" day of January, 1979.

7%»’()0.,4/@074)

H. DALE 'COOK
United States District Judge




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

NORMAN CLELL HENSLEY,

)
)
Plaintiff, )
)
vs. ) T8-C-429-C
) '!“
H. W. STEGE, Chief of Police, ) A
of Tulsa, Oklahoma, et al., )
) LA 14 5
Defendants. ) f\v7':&vy
Pl 0 Qg
nm« pﬁ: ( frfik
ORDER i SOLLURT

Petitioner herein has filed a complaint under Title 42
U.S5.C. § 1983. The Court ordered a review of the subject
matter of the Complaint by the appropriate officials of the
Tulsa Police Department so that it could more cffectively
deal with the preliminary issues of jurisdiction and the
merit of petitioner's claim under Title 28 U.S.C. § 1915.
That Order has been complied with. The defendant has
applied for a protective order with respect to certain
documents furnished pursuant to that Order. However, based
upon the affidavit and supporting documentary evidence which
have been supplied, the Court finds that petitioner's claim
does not rise to constitutional dimensions. It must there-
fore be dismissed for lack of jurisdiction and because it is
frivolous under Section 1915{d) as appears more fully herein-
after.

The petitioner is serving a custodial sentence in the
state correctional facility at Lexington, Oklahoma. He
alleges that he has requested the names of his arresting
officers from the defendant, and that the defendant has
twice refused to give him this information even though it is
public information. It is apparent from the defendant's
affidavit and Exhibit II attached thereto that the petitioner

desired the names of his arresting officers so that he could




file some type of lawsuit against them.

Petitioner has not alleged which of his constitutional
rights has been violated. But under these facts, the only
right that could be involved would be the petitioner's right
of access to the courts. This right has becen extended to
require the provision of legal assistance to indigent inmates
in the preparation of habeas corpus and civil rights actions.
See Wolff v. MecDonnell, 418 U.S. 539, 94 s.Ct. 2963, 41

L.Ed.2d 935 (1974); Johnson v. Avery, 393 U.S. 483, 89 S.Ct.

747, 21 L.E4.2d 718 (1969). Most recently, the Supreme

Court held that

"the fundamental constitutional right of
access to the courts requires prison auth-
orities to assist inmates in the preparation
and f£iling of meaningful legal papers by pro-
viding prisoners with adequate law libraries
or adequate assistance from persons trained
in the law." Bounds v. Smith, 430 U.S. 817,
828, 97 S.ct. 1497, 52 L.Ed.2d 72 (1977).

In a related group of cases, Griffin v. Tllinois, 351

u.s5. 12, 76 sS.Ct. 585, 100 L.Ed. 891 (1956) and its progeny,
the Court has consistently upheld the indigent defendant's
right to a trial transcript for the purpose of appellate
review. However, the Court has also held that a transcript
need not be provided where "adequate alternatives" to a

transcript are available. Britt v. North Carolina, 404 U.S.

226, 92 S.Ct. 431, 30 L.Ed.2d 400 (1971).

The legal assistance cases referred to above also gave
the defendants therein the benefit of alternatives, and the
Court must do so in the instant case. 1I1f a defendant has
foreclosed all avenues of access to the courts, then a
deprivation of the right of access has been established. It
follows from this that if a defendant has not foreclosed all
avenues of access, there has been no deprivation. Defendant's
affidavit notes that the names of petitioner's arresting
officers could have been obtained from the Tulsa County

District Attorney through the listing of witnesses required




to be endorsed on the information at the time the crime was
charged. If the petitioner is contemplating some type of
state court proceedings, he could file his action without
designating the names of the defendants. 12 0.S5. § 320. So
under those circumstances, the names of his arresting officers
would not initially be required. TFurthermore, it is certainly
conceivable that the attorney appointed to represent the
petitioner during the criminal proceedings would have the
names of the arresting officers. Legal assistance of some
type would appear to the Court to be the most effective
alternative available to the petitioner for the preparation
of a lawsuit. This is all that the Constitution requires.

Because the petitioner has failed to allege a depriva-
tion of any constitutional right as is required by Section
1983, this Court lacks -jurisdiction over his claim. Further-
more, under the facts, the petitioner could not make any
"rationnl argument on the law or facts in support of his
claim." Bennett v. Passic, 545 F.2d 1260, 1261 (l0th Cir.
1976). His claim is therefore frivolous under Title 28
U.s5.C. § 1915(4).

For the foregoing reasons, it is therefore ordered that
the petitioner's Complaint is hereby dismissed. Tt is
further ordered that defendant's application for a protective

order 1s moot.

_ 4
It is so Ordered this /5 - day of January, 1979.

~

H. DALE"CO
United States District Judge




IN THE UNITED STATES DIETRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

PEORIA PLUMBING AND SUTFPLY,
INC., an Oklahoma
corporation, and CARL D.
McKINNEY,

Plaintiffs,

BRYANT PLASTICS, INC., a
Missouri corporation, L.

)
)
)
)
)
)
) e b
vs. ) No. 77-C-330-B -
) .
)
)
BROWN and JACK GILLL, )
)
)

Pefendants.

ORDER OF DISMISSAL

Cn this _1£§;(iay of January, 1979, upon joint Application
and Stipulation of the plaintiffs, Peoria Plumbing and Supply,
Inc., an Oklahoma corporation, and Carl D. McKinnev, and the
defendants, Bryant Plastics, Inc., a Missouri corporation,

L. Brown and Jack Gill, and for good cause shown:
& JxF by € (Rl oy

IT IS ORDERED that the Complaint/ herein ¥iled by the

f 4 ox . . ,
oyt Czrf-f{'u;f i 4 ‘:{/)-'rtf I

plaintiffs and the “Cross—ComplaintV'filed hefein by the de-

fendants, should be, and are hereby dismissed with prejudice.

ALLEN E. BARROW, CégEF JUDGT

UNITED STATES DISTRICT COURT
NORTICRN DISTRICT OF OKLAHOMA




IN THE UNITED STATES DISTRICT COURT FQOR THE
NORTHERN DISTRICT OF OKLAHOMA

ROBERT I'. VANCE, Individually,
and ROBERT F. VANCE d/b/a
VANCO CONSTRUCTION COMPANY,

)
)
)
)
Plaintiff, )
) g
vS. } No. 76-C-56-C v
)
JAMES W. SMITH, Individually, )
DELTA PIPELINE CONSTRUCTION )
COMPANY, INC., and G. B. BOOTS ) .
SMITH TRUCKLINE COMPANY, INC., ) -l L E £y
) e |
)

Defendants.

4
JAN 15 jo7g V"

6D ER Jack €. Sitver, Clark
Z 2B R U S, DISTHCT CouRT

The Court has before it a motion by plaintiff to vacate
the Order of Dismissal for want of prosecution entered on
November 15, 1978. Plaintiff alleges nothing in his support-
ing brief to move the Court to reverse its judgment. It is
clear from the pleadings that plaintiff's failure to cooperate
with his original attorneys in the matter, James L. Edgar
and Darrell L. Bolton, and his failure to initiate and
pursue discovery procedures when requested by his attorneys,
are the causes of the dismissal for failure to prosecute.

That plaintiff's new attorneys have had little time to
prepare is the fault of plaintiff alone. This action was
filed on February 11, 1976, and was thereafter impeded by
plaintiff's non-cooperation. Plaintiff must now accept the
results of his lengthy delay.

It is therefore ordered on this /Cj‘Cﬁ day of January,
1979, that plaintiff's Motion to Vacate the Order of Dismissal

be overruled.

\J
H. DALE COOK
United States District Judge




LM THE UNTTED STATES DISTRICT COURT FOR 'THE
HORTHIERN DISTRICT OF OKLAHOMA

JACK RICHARD CHAMBERS )
#90910 )
!
Petitioner, )
)
v, ) Ho. 78=0-7391-C
) Ho. 78-C-dshug
HORMAN 13, HEGS, Warden, )
b -
Respondents. ) ] L = D

JAN 15 1973
O R DE R

lack 0. Silvpr Clor}
LS. pisirieT courér

The Court has before it for consideration the Filndings
and Recommenditions of the Magistrate, in which it is recom-
mended thatl the Petitlons for Writs of Habeas Corpus be
denieoed.

After carcful consideration of all the matters presented
Lo it, tLthe Court has concluded that the Findings snd Rernm-
mendat lons o Lhe Maglstrate should be and hercby are alfirmed.

T4 1o herecby Ordered thal the Petitions Tor Writs of
Habeas Cornus be deniod.

o 1s so Ovderod this /;ééx day of January, 1979.

It. DALE COok
United States District Judge




o

IN THL UWITED STATES DISYRICT COURT FOR TIE
NORTHERN DISTRICT OF OXLAHOMA
GLYS B, TLLLS,
Plaintiff
Ve CIVIL 0, 783-C-231-D
U LTED STATLS OF AMLRICA,
Dafendant and

Plaintiff on Counter-

" VR
clain

JAR o070 R

Ve

LEPA P. WELLS and DOI LARL
LDWARDS , Borde 7 00
AR R SR

Mdditional befendants
on Counterclai:n

Nt Nl Sl Vel N Vit Mt Nt et Nt Ve Nt Nt Y Mo i et it

JUDGIHLUT BY DETAULY

liotion having been made for entry of judgment by
default pursuant to Rule 55(b) (1) of the Federal Rules of
Civil Procedura, and the necessary affidavit in support of
said application having baen filed in this caus=, and it
appearing that default has been entered against the Additional
L2fendant on Counterclaim vDon Larl Bdwards in this cause for
failure to appear.

Judgment by default is hereby entered against Additional
Defendant on Countarclaim bon Barl ldwards, pursuant to
Rula 55(b) (1) of the VFederal Rules of Civil Procedure, in the
amount of $3,453.55, plus interest fron sSeptember 16, 1976,
according to law.

LLTENUD this /E;tﬂhw'of

, 1979,

DLSRICT JUuDGL

TG

"u»([S .Mruc('\‘



by,

CLERK’S OFFICE
UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
WASHINGTON, D.C., 20001 . ..

o ,_.f“}m-"_#r_‘

Jan. 09, 1979 Smmeas LN F )

L.!;i.lj 4 ) ;

Honorable Jack C. Silver, Clerk '

United States District Court LU e o
for the District of Oklahoma (Northern) oo FEEN :

Rm, 411, U.S. Cthse.

Tulsa, Oklahoma 74103

IN RE: SWINE FLU IMMUNIZATION PRODUCTS
LIABTILITY LITIGATION

Dear Mr. Silver,

Enclosed is a certified copy of Conditional Transfer Order
entered by the Judicial Panel on Multidistrict Litigation. The
order became effective on 1-pg8.79 . We have assigned individual

civil action number(s) to your case(s) to be transferred to us as
listed below.

Please send us your file(s) along with a certified copy of your
docket entries. When you send your file(s) please refer to our
civil action number(s).

Title of Case(s) Your Number(s) Our Number(s)
Sue A, McCann, etc. v, U.S5.A. C.A, 78-C-578-C C.A. 79-0064
Sincerely,
JAMES F., DAVEY, Clerk ;
A I d/
Dk HD fﬁfﬁ&b4ﬂﬁﬁfﬁ
é/fy@( g

Deputy Clerk

Enclostre

cc: Patricia D, Howard, Clerk of the Panel
Miscellaneous File 78-0040
Civil Action File(s) 79-0C64
Judge Gerhard Gesell
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: .
L
DOCKET MNO. 230 m
‘ Uil i
BELZOWE TUE JUDTICIAL PANIL ON MULTIDISY VLT LM IOAN LON
!_,' N :
i RE SWINZ FLU IMMUNIZATION PRODUCTS LIABILTYY LITTCATION
“ (7] ™
Sue AL McCann, etc., v, United sStatres of Am=rica, (L}“ (H}tyi
N.D. Oxlahoma, Civil Action No. 78-C-578-C
e CONDITIONAL TRANSFER ORDmR
] . 5 ap -
) On February 28, 1978, the Panel transfarrad <o related civil
-~ actions to the United States District Court for the Distrie=
> . . - : . - . 1w . . N
- ot thz District of Columbia for coordinated or consolidated
pretrial procesdirgs pursuant to 28 U.5.C. 51407. sincs that
SRR tima2, moxe than 175 additional actions hava besen transferrad
ﬁ*?ﬁ to the District of the District of columbia, With the consant
--:(, .

=, of that court, all such actions have been assignad to the
= Honorable Gerhard A. Gesell. 5
Tt appzars from tha pleadings filed in tha above

—~captioned
actlon that it involves gquestions of £

act which are common
. . - - [ .

I to the actions previously transfarred to the Disfrict of
— the District of Columbi

- - - oo PRI Ao lee '
a and assigned to Judge Gesall. . (Ll
Rt
"yéﬁ Pursuant to Ruls 9 of the Rules 0f Procedure of ths JuGo LT aT
ALr :

the above-captionad tag-along action is hareby transferred ta

vhe District of the District of Columbia on the basis of the
hearings held on January 27, 1978, May 26, 1978 ang Septexher 23,
1972, and for the reasons stated in the Opinions and orders

o Panal_on Multidistrict Litigation, 78 F.R.D. 5961, 5567-68 (1973)
‘ Of Februacy 28, 1978, 445 p. Supp. 244 and July 5, 1973,

; 453 . Suonp. 648, and with the consant of thab court assignad
{5%6 to the Honorable Gerhard A. Gesell.
e " Thls order do=s nobt becoma effective untlil it ig Ti in the
: dffice of the Clori for the Unitaed gtates District t for
the District of the District oL Columbia. fha tra Tal of
X this order to said Clerk for Filing shall ba staved fiftteen
days from tha entry thereof and if any party files a MNotira
Oof Coposition wikh tha Clerk of the Panal withip cnis fifteen—
day period, the stay will be continued until further order of
the puanel.




IN THE UNITED STATES DISTRICT CQURT FOR THE
NORTHERN DISTRICT OF ORLAHOMA

PAULETTE FORDE,
Plaintiff,
vSs. No. 78-C-240-C

GENERAL TELEPHONE COMPANY
OF THE SCOUTHWEST,

L:1 ﬁ L* EE [)
JAN 1724 679

Defendant.

Jar,fr c
US piere er, C’Prk

Plaintiff brings this action pursuant to the provisions

O RDER

of Title VII of the Civil Rights Act of 1964, as amended,
Title 42 U.S.C. §§ 2000e, et seqg., and Title 42 U.S.C.

§ 1981. (Plaintiff repeatedly refers to Title 42 U.S.C.

§ 1911, but it is clear from the content of the action that
§ 1981, not § 1911, is intended.) The defendant has moved
for summary judgment, citing plaintiff's failure to file
within the allotted time, as to both the Section 2000e claim
and the Section 1981 claim.

The only issue before the Court as to each claim is
whether the filing was within the time allotted, and if not,
whether the actions are therefore barred.

On March 3, 1978, plaintiff received a Notice of Right
to Sue by certified mail from the Equal Employment Opportunity
Commission (EEOC), as a response to a complaint she hag
filed against the defendant in 1974. Plaintiff had ninety
days from the receipt of the EEOC notice to file a complaint
in United States District Court, in accordance with Title 42
U.5.C. § 2000e-5(f) (1), which states, in pertinent part:

"If a charqe filed with the Commission [EEOC]
is dismissed by the Commission

the Commission shall so notify the person ag-

grieved and within ninety days after the giving

of such notice a civil action may be brought

against the respondent named in the charge (A)
by the person claiming to be aggrieved.



Plaintiff contends that her complaint was filed with
the Court Clerk after the close of business on June 1, 1978,
which was the ninetieth day fellowing her receipt of notice
from the EEOC. Plaintiff further explains that the deadline
for filing was awaited, thereby risking a bar on her claim,
because she did not have the money for the filing fee until
her salary check was received on June 1, 1978. The claim
was filed on June 2, 1978, ninety-one days from the March
3rd receipt of the Notice of Right to Sue.

It is clear that the ninety-day limitation is juris-

dictional and cannot be extended. See Melendez v. Singer—

Friden Corp., 529 F.2d 321 (10th Cir. 1976); Archuleta v.

Duffy's Inc., 471 F.2d 33 {(10th Cir. 1973):; Hankins v.

Fansteel Metals, Inc., 452 F.Supp 509 (E.D. Okla. 1978) ;

Swails v. Service Container Corp., 404 F.Supp. 835 (W.D.

Okla. 1975). Plaintiff argues, however, that certain
equitable considerations mandate acceptance of this action
in spite of its untimely filing: first, that the EEOC
office in Oklahoma City, Oklahoma had been slow in furnish-
ing a report of its findings on her application, and second,
that she didn't have the money for court filing until June
1, 1978, which was the last day that she could have filed.
Cases cited by plaintiff do not support her argument. 1In

Gates v. Georgia-Pacific Corporation, 492 F.2d 292 (9th Cir.

1974), the issue of timely filing arose because the letter
from the EEOC advising the complainant that the EEOC would
not act on her complaint failed to advise her of the thirty~
day limitation for filing an action in District Court. (The
limit was extended to ninety days in 1972). This situation

also occurred in Coles v. Penny,531 F.2d 609 (D.C. Cir.

1976), also cited by plaintiff, and in both cases, the court
held that complainants had not received effective notice of
the limitation on their right to sue. This defect has been

cured in EEOC Form 161-A, which states in bold type "IF YOU




DECIDE TO SUE, YOU MUST DO SO WITHIN NINETY (90) DAYS FROM

THE RECEIPT OF THIS NOTICE OF RIGHT TO SUE; OTHERWISE YOUR
RIGHT TO SUE IS LOST."” EEOC Form 161-A is the notice re-
ceived by the plaintiff on March 3, 1978, and is attached to
the complaint. The defect in the notice to plaintiffs in Gates
and Coles is clearly not present in the instant case.

Plaintiff also refers to Huston v. General Motors Corpor-

ation, 477 F.2d 1003 (8th Cir. 1973). In that case, plaintiff
Huston did not file within the allowed thirty days because

he was waiting for the court to appoint counsel. On appeal,
the court held that plaintiff had initiated court action in

a timely manner in that he had filed a request for court-
appointed counsel within the thirty~day period. 1In the
instant case, plaintiff initiated no court action with the
allowed time.

Plaintiff further cites Love v. Pullman Co., 404 U.s.

522, 92 S.Ct. 616, 30 L.EA.2d 679 (1972). 1In that case, the
delay in filing was due to the action of the EECC, which had
undertaken to represent the plaintiff; thus, the delay was
beyond the control of the plaintiff, and as such, constituted
administrative delay. Furthermore, the actions of the EEQC
were held to he in accordance with procedure for filing on
behalf of a complainant after exhaustion of state remedies

as required by 42 U.S5.C. § 2000e-5(b).

Plaintiff also cites Stebbins v. Nationalwide (sic,

Nationwide) Mutual Insurance Co., 469 F.2d 268 (4th Cir.

1872} . In that case, a "professional litigator" failed to
persuade the court that an action with a thirty-day limit
could be filed seventeen months later.

Plaintiff also contends that her unanswered requests
for documents from the EEOC office in Oklahcoma City amounted
to administrative delay, and, as such, are equitable consid-
crations which ought to toll the ninety-day time limit.

While it is true that administrative delay is grounds




e .

for the tolling of the time period (see Hankins v. Fansteel

Metals, Inc., supra, at 512), the delay must impede the

initiation of court action. As stated in Hankins:

"The matters leading to the delay in filing

this suit were not matters beyond the control

of the plaintiff, as plaintiff admits being

noticed by the E.E.0.C. in April of his right

to sue defendant Fansteel within 90 days."

Id. at 512.
The failure of the EEQOC to furnish the requested documents
had no effect on plaintiff's ability to file the action.
The materials could have been obtained after the action was
filed -- their absence did not prevent the action's filing.

Plaintiff Forde alsc asserts a claim under 42 U.5.C. §

1981 which accrued in 1974. Whether the statute of limita-

tions on Section 1981 is two years, as held in Perscon v.

St. Louis-San Francisco Ry. Co., 428 F.Supp. 1148 (W.D,.

Okla. 1976), or three years as held in Wright v. St. John's

Hospital, 414 F.Supp 1202 (N.D. Okla. 1976}, it is clear
that time had expired by the filing of this claim on June 2,
1978. Plaintiff urges, however, that the filing of her
complaint with the EEOC in 1974 tolled the running of the

statute. In Johnson v. Railway Express Agency, Inc., 421

U.s. 454, 95 s.Ct. 1716, 44 L.EG.24 295 (1975), the Supreme
Court held that an EEQOC complaint does not toll the running
of the time limitation. Thus, plaintiff's Section 1981 is
clearly barred by either a twe or three year limitation
period.

It is therefore ordered that the defendant's Motion for
Summary Judgment ke sustained as to both the Section 2000e-5
claim and the Section 1981 claim for lack of jurisdiction in

this Court.

A
It 1is so Ordered this Ve day ©of January, 1979.

_AA Wy)ﬁé)

.
H. DALE COOK
United States District Judge




TN THE UNITED STATES DISTRICT COURT WITHIN AND FOR THE
NORTHERN DISTRICT OI' OKLAHOMA

DEB HENSON,

JAN 12

Jack C. Silver, Clark

No. 78-c-52-C  U. S DISTRICT rorin
78-C-191-C >TRICT CoynT
(Consclidated)

Plaintiff,
Vs .

JOSEPH SHELFO, et al.,

e e Nt e e M Tt et

Defendants.

ORDER

On the foregoing stipulation between the Plaintifif herein,
Deb Henson, and the Defendant, City Club, Inc., filed on the 1lth day
of January, 1979.

It is hereby Ordered that the above-entitled actiocn between
the Plaintiff, Deb Henson, and the Defendant, City Club, Inc., be,
and it hereby is Dismissed with Prejudice.

Dated this 1llth day of January, 1979.

#

Pt . A S ETR
“ﬂ-&m LRI B L o e ]
" 5 e

JUDGE OF THE UNITED STATES DISTRICT COURT




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA
LD LERNST,

Plaintiff,
V. CIVIL ACTION NO. 78-C-~195-B
TOM INMAN TRUCKING, INC.,

Defendant.

.

JAN 101979

ORDER Tacl . Shenr finsk
U, S [USFRIRT TneT

The Court has for consideration the Joint Stipulation For Dismissal,
and being fully advised in the premises, finds:
U 1S ORDERED that the Joint Stipulation for Dismissal is hereby

approved pursuant to Rule 41(a)il)(ii) of the Federal Rules of Civil

- - LA =) I _
Proceduroly e (e (3 ..

fé"'( (/'l ’.rj,zf"/(.,‘;'/(-;‘ L
“DATED TS ___42_%’;1)' of January, 1979,

4 .
A - . /
LS ‘/ ! .r’/_'j,.-,/P' 1o RaleiPs ,‘(-‘/.;_f Dok e -.—'_L’ e

CZJW

UNITED STATES DISTRICT JUDGE




FILED

IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA

JAMES A. READ and MARY READ, husband
and wife d/b/a READ'S ZIP TRIP,

Plaintiffs,
VS.

THOMAS J. THOMPSON, d/b/a PYRAMID OIL
COMPANY ,

Defendant.

Notrec el prsmssa

NO.

JAN 10 1972

Jack C. Silver, Clar
U. S. DISTRICT cnyeTt

78-C-625-B

Come now the Plaintiffs and hereby dismiss the above cause

without prejudice.

Dated this 10th day of January, 1979.

DAVID NELSON

Attorney for Plaintiffs
328 West Kenosha
Broken Arrow, Oklahoma 74012

918 258-5521

e T g AR e e B b e er b ke i bl £




IN THE UNITED STATES DISTRICT COURT FOR THE JAN 9~
NORTHERN DISTRICT OF OKLAHOMA Jack ¢. gjj

ver, Clar,

U S, DistRicy pg -
A. J. GRASGRIN,

Plaintiff,

Vs, No. 78-C-143-C
BILL SATTERFIELD,

d/b/a CLASSIC AUTOS;

ERNIE A, BAIL;:

CHRIS NIKEL'S AUTOQHAUS,

an Cklahoma corporation; and
SIGGI-GRIMM MOTORS, INC.,

an Oklahoma corporation,

Defendants.

T et b e e et et Nt M e N e e et et

STIPULATION OF DISMISSAL

COMES NOW the Plaintiff, above named, by his attorney,
Charles Whitman, and with the above named Defendants by their

respective attorneys and Ernie A. Bail, pro se, hereby stipulates

to the dismissal of this cause of action with prejudice to any
future filing of same.

Randy Rankin -

Attorney for Bill Satterfield
1634 South Boulder
Tulsa, Oklahoma 74119

Bel el
Bi/ll Selman
Attorney for Chris Nikels' Autchaus
2300 Fourth National Bank Building

Tulsa, Oklahoma 74119

(: .‘1--7 ey (/ 'Z’{tp ‘
Ernie A. Bail, Pro Se

2512 South 106th Fast Avenue
Tulsa, Oklahoma 74129

El

e - ) -
R G Pz’"-r)(,r»-wu
Charles Whitman >
Attorney for A. J. Grasgrin

1141 East 37th Street
Tulsa, QOklahoma 74105




L THE O0ETED SPATES DiSTRICT COURT FOR THE
NORTHERY DLSTRICT OF OKLAIIOMA _
\ JAN 31979
FOWARD TEDDLR, )
. 4 Jack C. Sitver, Clark
S U, S DISTRCT CounT

[—

Plolndi

T
PDeiernaanic.

O R DR

M Court nas for o considoeration Delendant's MMoblon to
Diomiss anag has revicwed the file, the bricfs and =1l of the
recopmnendations concoerring Ut motion, and belnpg Tully
ndvised In Lhe promiges, Dhads:

Mt Ll Doefendnni's ¥otion Lo Dismics should be sustained
without pre ualice Cor the Dollowionp reasonos:

T hiile ocomplaint laint il wllepes Lhat while working
Pos Deane Vordid Alriinoes Lo Hanoos City, HMlssourl he haca
cocaslon Lo use certall movtal conulings made by deleandant
contalnling deleterdious ingredicnus unknown to the plalntif!l.

+

Ly 1o fwerhior ollewmod that as oo resull ol exposure To such
paterials ploint il sudfered poloon Injury. Vlalnbill ceocks
Bolbh conpensdLory and puntive damiagoes 4o o resu.t of hias
sl Lesed Ingjweioo,

Survice was oobtolned uron the ael'ondant by serving its

o

repisgtered servic:

Lt

1t in the State of MNew York in accord-

[y

arice with the provislons of kule 4{c¢) of the ¥Federal Rules
S Clvil Procodure.  lrom oo roview ol the Tile in this case
v apprars that plaint 00 s a resident of the Hortheoern
District of Oxcabhomn. ilowever, ULhe allepged acts off nepll-
coee wl Lhe e fendont, veeurred in bhe State of Missourid.
P T ddoen nob o apeeene Uhind Dhie defondant had any con-
Lacsly with Lhe Juate o Olobwna oo oas Lo conler 1In personanm
.

Surisdietion over Lhee ddeflondant L Lhils Court, e Doorme



. [ P S S R,
V. obrick LoIthOl

tlon,

Corporatlion v,

Lartin,

oryg, YHeEREFORL,

Theamivn bhooand

Tated tnls

L

S ol

A

Lair

496 #.2a 10 (10un Cir. 1974). Crescent
N3 op.od 111, {(Okl. l36B).

DRDERED Lhat Detendant's Motion Lo

sustalinea withouy prejudice.

day of ka _; 7 .
CLece, gf“’/;i—wm—

LTSI J‘l UNITED STATES OLSTRICT
"L)"'{”' tCE' }H HORTHIRI DISTRICT OF
."\..u‘lll JMAL
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Y
IN THE UNITED STATES DISTRICT COURT FOR THE Jack ( Sitw
NORTHERN DISTRICT OF OKLAHOMA Us DIS‘TR"E': Clerk
T cogroy

UNITED STATES OF AMERICA,
Plaintiff,
vVS. CIVIL ACTION NO., 78~C-%86-C

MALCOLM SANDERS and MARCIE
SANDERS,

JUDGMENT OF FORECLOSURE

IR
THIS MATTER COMES on for consideration this QQ

day of January, 1979, the Plaintiff appearing by Robert P. Santee,
Assistant United States Attorney; and the Defendants, Malcolm
Sanders and Marcie Sanders, appearing not.

The Court being fully advised and having examined the
file herein finds that Defendants, Malcolm Sanders and Marcie
Sanders were served with Summons and Complaint Decembexr 6, 1978,
as shown on the Marshal's Service herein.

It appearing that the Defendants, Malcolm Sanders and
Marcie Sanders, have failed to answer herein and that default has
been entered by the Clerk of this Court.

The Court further finds that this is a suit based upon
a mortgage note and foreclosure on a real property mortgage
securing said mortgage note upon the following described real
property located in Tulsa County, Oklahoma, within the Northern
Judicial District of Oklahoma:

Lot Four (4), Block One (1), YAHOLA
HEIGHTS ADDITICN to the City of Tulsa,
Tulsa County, Oklahoma, according to
the recorded plat thereof.

THAT the Defendants, Malcolm Sanders and Marcie Sanders,
did, on the 16th day of November, 1977, execute and deliver to
the Administrator of Veterans Affairs, their mortgage and mortgage
note in the sum of $10,250.00 with 8 1/2 percent interest per annum,
and further providing for the payment of monthly installments of

principal and interest.




e,

The Court further finds that Defendants, Malcolm Sanders
and Marcie Sanders, made default under the terms of the aforesaid
mortgage note by reason of their failure to make monthly install-
ments due thereon, which default has continued and that by reason
thereof, the above-named Defendants are now indebted to the
Plaintiff in the sum of $10,225.08 as unpaid principal with iﬁter-
est thereon at the rate of 8 1/2 percent per annum from May 1, 1978,
until paid, plus the cost of this action accrued and accruing.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that the
Plaintiff have and recover judgment against Defendants, Malcolm
Sanders and Marcie Sanders, in personam, for the sum of $10,225.08
with interest thereon at the rate of 8 1/2 percent per annum from
May 1, 1978, plus the cost of this action accrued and accruing,
plus any additional sums advanced or to be advanced or expended
during this foreclosure action by Plaintiff for taxes, insurance,
abstracting, or sums for the preservation of the subject property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that upon
the failure of said Defendants to satisfy Plaintiff's money Jjudgment
herein, an Order of Sale shall be issued to the United States
Marshal for the Northern District of Oklahoma, commanding him to
advertise and sell with appraisement the real property and apply
the proceeds thereof in satisfaction of Plaintiff's judgment.

The residue, if any, shall be deposited with the Clerk of the
Court to await further order of the Court.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that from
and after the sale of said préperty, under and by virtue of this
judgment and decree, both of the Defendants and each of them and
all persons claiming under them since the filing oflthe complaint
herein be and they aie forever barred énd foreclosed of any right,
title, interest or claim in or to the real property or any part
thereof, specifically including any lien for personal property

taxes which may have been filed during the pendency of this action.

() Lo Corg,

UNITED STATES DISTRICT JUDGE

APPROVED

ROBERT P. SANTEE

Assistant United States Attorney
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UNITED STATES DISTRICT COURT FOR THE AN 4t
NORTHERN DISTRICT OF OKLAHOMA JAN 41979

Jack €. Silver, Clark
U. §. DISTRICT £oieT

CIVIL ACTION NO. 78-C-307-C

United States of America,

Plaintiff,
Vs, This action applies to all
interests in the estate
20.00 Acres of Land, More or taken in:
Less, Situate in Washington
County, State of 0Oklahoma, and
Shell ©il Company, et al., and
Unknown Owners,

Tract No. 1l64-B

{Included in D.T. filed in

Defendants. Master File $#400-13)

JUDGMENT

1.

NOW, on this 15176 day of January, 1979, this matter
comes on for disposition on application of the Plaintiff, United
States of America, for entry of judgment on a stipulation agree-
ing upon just compensation, and the Court, after having examined

the files in this action and being advised by counsel for Plaintiff,

finds:
2.

This judgment applies to the entire estate condemned in
Tract No. 164-B, as such estate and tract are described in the
Complaint filed in this action.

3.

The Court has jurisdiction of the parties and subject
matter of this action.'

4.

Service of Process has been perfected either personally
or by publication notice, as provided by Rule 71A of the Federal
Rules of Civil Procedure, on all parties defendant in this cause
who are interested in subject property.

5.

The Acts of Congress set out in paragraph 2 of the
Complaint herein give the United States of hAmerica the right,
power and authority to condemn for public use the property de-

scribed in such Complaint. DPursuant thereto, June 30, 1978,



the United States of America filed its Declaration of Taking of
a certain estate in such described property, and title to the
described estate in such property should be vested in the United
States of America as of the date of filing the Declaration of
Taking.
6. .
Simultaneously with filing the Declaration of Taking,
there was deposited in the Registry of this Court, as estimated
compensation for the taking of a certain estate in subject prop-
erty a certain sum of money, and all of this deposit has been
disbhursed, as set out below in paragraph 11.
7.
On the date of taking in this action, the owner of the
estate taken in subject property was the defendant whose name
is shown below in paragraph 11. Such named defendant is the
only person asserting any interest in the estate taken in such
property. All other persons having either disclaimed or defaulted,
such named defendant is entitled to receive the just compensation
awarded by this judgment.
8.
The owner of the subject property and the United States
of America have executed and filed herein a Stipulation As To
Just Compensation wherein they have agreed that just compensation
for the estate condemned in subiject tract is in the amount shown
as compensation in paragraph 11 below, and such Stipulation should
be approved.
9.
It Is, Therefore, ORDERED, ADJUDGED, and DECREED that
the United States of America has the right, power and authority
to condemn for public usc the property particularly described in
the Complaint filed hercin; and such property to the extent of
the estate described in such Complaint, is condemned, and title
thereto is vested in the United States of America, as of June 30,
1978, and all defendants herein and all other persons interested

in such estate are forever barred from asserting any claim to such

property.



10.

It Is Further ORDERED, ADJUDGED and DECREED that on
the date of taking, the owner of the estate condemned herein in
subject property was the defendant whose name appears below in
paragraph 11, and the right to receive the just compensation for
the estate taken herein in this property is vested in the party
so named.

11.

It Is Further CRDERED, ADJUDGED and DECREED that the
Stipulation As To Just Compensation mentioned in paragraph 8
above hereby is confirmed; and the sum thereby fixed is adopted’
as the award of just compensation for the estate condemned in

subject property as follows:

TRACT NO., 164-B

OWNER:
Shell Gil Company

Award of just compensation

pursuant to Stipulation —-———m———wew. $§360.00 $360.00
Depesited as estimated compensation —---- $360.00
Dishurscd t0 OWNEY === ——m— e e e e e 5$360.00
Balance due 0 OWNEL =——-mm— e - NHone
\\
- 4

UNITED STATES DISTRICT JUDGE

APPROVIED ¢

.’/’/' S P - . ;
/’I‘ o bl 1/-[_‘;«//.‘ i ':.-'{,“-\ v
HU

BERT A, MARLOW
Assistant U, 5. Attorney
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IN THE UNITED STATES DISTRICT COURT FOR THE ] - 10T
REFS Bl i i‘;.’r;}
NORTHERN DISTRICT OF OKLAHOMA | _
Jack C. Silver, Clari
U. S. DISTRICT COLQY

JOE WILSON, )
Plaintiff, ;
V5. ; No, 78-C-297-C
FORD MOTOR COMPANY, ;
a foreign corporation, )
Defendant. ;

JOINT STIPULATION OF
DISMISSAL WITHOUT PREJUDICE

Come now the parties and advise the Court that they jointly
agree to a dismissal of plaintiff's cause without prejudice and request
this Honorable Court to make and enter its Order of dismissal without
prejudice.

DONE AND DATED this 20th day of December, 1978.

JOE WILSON, PLAINTIFF FORD MOTOR COMPANY, DEFENDANT
GREEN, FELDMAN, HALL & WOODARD

PALYE s F 1L E L S tler

Mitchell E. Shamas

Attorney for Plaintiff Wm. S. Hall
P. O. Box 896 JAN 4 1979 Attorneys for Defendant
Okmulgee, Oklahoma 74447 816 Enterprise Building

Jack ¢, Silver Cl Tulsa, Oklahoma 74103
» Lierl
U S. DiSTRICT nou;:_fr

ORDER
For good cause shown, the Court approves the foregoing Joint Application,
and IT 1S THEREFORE ORDERED, ADJUDGED AND DECREED that plaintiff's
cause be, and the same is hersby dismissed without prejudice and at the cost

of plaintiff.

2 -’m_‘ o .
DONE AND DATED this _ % day ofm 197§,

/J//J'(Pkﬁ- [;ﬂof?*

H. DALE COOK, JUDGE




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, ex rel
DEPARTMENT OF TRANSPORTATION
OF THE STATE OF OKLAHOMA,

Plaintiff,
\\V No. 77-C-513-C

vS.

CERTAIN PARCELS OF LAND IN
CREEK COUNTY CONTAINING 3.32

ACRES, MORE OR LESS; WILSON F 1L E D
S. PITMAN, THE UNKNOWN HEIRS,

EXECUTORS, ADMINISTRATORS, -

LEGATEES, DEVISEES, ASSIGNS T AN 4

AND CREDITORS OF LUCINDA o 41379

PITMAN, DECEASED, CREEK ROLL
NO. 1833; HERMAN JOHNSON;
and COUNTY TREASURER OF
CREEK COUNTY,

Jack ¢ Sthuer, Clort,

L

U S District CourT

Defendants.

R N S e N

ORDER CONFIRMING COMMISSIONERS' REPORT
AND DISBURSING ASSESSED DAMAGES

On January 13, 1978 a Report of Commissioners was filed
in the above-captioned case. The defendant Wilson S. Pitman
now moves the Court for an Order confirming that report and
disbursing the assessed damages to him. The plaintiff has
responded that it has no objection to defendant's Motion or
the Order requested therein.

After considering the defendant's Motion, and the
plaintiff's Response thereto, and being fully advised in the
premises, the Court hereby orders that the Report of Commis-
sioners on file herein is confirmed. It is further ordered

that the sum of $4,484.00 on deposit with the Clerk of this

o

Court be disbursed to the defendant Wilson S. Pitman, the

-y

% same being the amount assessed by the Commissioners as the
value of the real property taken and the amount of damages

done to the remainder of the tract involved herein.

It is so Ordered this = day of January, 1979.

H. DALE COOQOK
United States District Judge

L




IN THEZ UNITED STATES DISTRICT COURT ¥FOR THE
NORTHERN DISTRICT OF OKLAHOMA

BENEDICT OIL COMPARNY, a
Delaware Corporation and
BENEDICT 1. LUBELL, as
Trustee of the Jeanette and
Samuel Lubell Foundation,
NORMA R. LUBELL and FIRST
NATIONAL BANK AND TRUST
COMPANY OF TULSA, as
Co-Trustees of the Trust
for the Benefit of Ann
Lubell Margolis, NORMA R,
LUBELL and THE FIRST
NATIONAL BANK AWND TRUST
COMPANY OF TULSA, as Co-
Trusteegs of the Trust for
the Benefit of John David
Lubell, BENELICT 1. LUBBLL,
CGRACE L. BRANDT, SHIRLEY L.
BLACK, JOHN DAVID LUBELL,
JAN BORGENILCHT SCHWARTZ,
BERTA BORGENICHT KERR, LOIS
BORGENICHT, LEON DAVID
BLACK, JUDITH ELLEN BLACK
NADLER, ANN LUBELL MARGOLLS,
M. ROBERT GALLOP, as
Trustees of the Trust for
the Benefit ol Leon David
Black, and M. ROBERT GALLOP,
as Trustoee of tihe Trust

ftor the Benefit of Judith
Elien Black Nadler,

JAN 4 igpg

fak 0. Sitvar, Dlerk

oo

Voo DEETRICT QOURT

T o Ve e M i s e i M Mad” Tl e N e e M N et M Ve M e Ml e e M N’ e S N

Plaintiffs

v, CIviL n0. 75-C-57

S Nt Mo g

UNITED STATES OF AMERICA,

R

Defendant
JUDGMENT
A judgment having been entered herein on July 9, 1976,
and an appeal having been taken therefrom by the United States
of America, defendant, and the tUnited States Court of Appeals

for the Tenth Circuit, in an opinion and judpmnent entered



August 17, 1978, having reverscd and remanded the judgment of
this Court for further proceedings; and the plaintiffs and
defendant having agreed as to the amount of the judgment to
which plaintiffs are entitled under the facts and opinion of
the Tenth Circuit; it is herehy :

ORDERED, ADJUDGED and DECREED that the judgment entered
on July 9, 1976, be and the same is hereby vacated; it is
further

ORDERED, ADJUDGED and DECREED that the plaintiffs have
and recover of defendant the sum of $25,472.49 in tax and
$20,128.68 in interest, repres:ating interest through
Decenber 31, 197%, a toral of 545,601.17, plus interest as
provided by law from December 31, 1978: and that each party
bear its own costs.

SIGHED this GA ey of January 1979,

UNITED STATES DISTRICT JUDGE

APPROVED AS TO FORM AND CONTENT:
CONNER, WINTERS, RALLAINE, BARRY & McGOWEN

Ey:

JN
/. 6434'%7 727
tenal T

2450 First Na /gz;
Tulsa, Oklahoma 74103

ATTORNEY FOR PLAINTIFFS

HUBERT H. BRYANT
United States Attorney
/.

" s 4/ /’M&'ﬁ;’/
”ILLI M W, GUILD
Attorney, Tax Division
Deparoment of Justice
Room 5827, 1100 Commerce Street
Dallas, Texas 75242
(214) 749-1251

ATTORNEY FOR DEFENDANT




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

GILBERT 4. HARNEY,
Plaintif#f,

vs. CIVIL ACTION NO. 77-C-500-C

FILED

JOSEPH A. CALIFANO, JR.,
Secretary of Health, Educa-
tion and welfare

)
)
)
)
)
)
)
)
)
; UAN 21979

Defendant.

o , Jack C. Cilver Clark
e U.'S. DISTRCT eoumr

This matter comes on for consideration of Findings and

Recommendations of the Magistrate. For the reasons stated herein;
the Court finds that the Findings and Recommendations of the
Magistrate should be accepted and affirmed.

Plaintiff in this action has petitioned the Court to
review a final decision of the secretary of the Department of
Healith, Lducation, and Welfare denying him disability benefits
after July, 1977, provided for in Sections 216 and 223 of the
social Security Act, as amended. 42 U.S.C. Sections 416, 423.
lle asks that the Court reverse this decision and award him the
additional benefits he seeks.

This matter was first heard by an Administrative Law
Judge of the Burcau of Hearings and Appeals of the Social Security
Administration, whose written decision was issued July 20, 1977.
The Administrative Law Judge found that Plaintiff was not entitled

k
to disability benefits after July, 1977, under Sections 216 and
223 of the Social Security Act, as amended. Thereafter, that
decision was appealed to the Appeals Council of the Bureau of
llearings and Appeals, which Council on October 3, 1977, issued
its findings that the decision of the Administrative Law Judge was
correct and that further action by the Council would not result
in any change which would benefit the Plaintiff. Thus, the
decision of the Administrative Law Judge became the final decision
of the Secretary of the Department of ilealth, Education, and

Welfarc,




Plaintiff contends that the Secretary's decision that
Plaintiff's disability ceased in May, 1977, and his entitlement
to disability benefits ceased in July, 1977, is incorrect.
Plaintiff maintains that he continued to be disabled past the
time of cessation found by the Secretary.

Plaintiff's claimed disability is back pain associated
with a spinal fusion in April, 1976. The record also reveals
that in the past, Plaintiff has suffered from depression and
alcoholism. The Secretary has determined that Plaintiff was
disabled from February 19, 1976, the onset date Plaintiff allieged
on his application, through May 16, 1977, but not thereafter.

The medical evidence supporting the Secretary's ces-
sation date consisted of the objective evidence contained in a
May 16, 1977, report from an orthopedic surgeon, Dr. Sisler.

Dr. sSisler's X-rays and laminogram revealed that the spinal

fusion appeared solid. Dr. Sisler found no neurological defi-
cits and only moderate limitation of motion. The doctor noted
"From an objective point of view, I find no reason why this
patient could not engage in work of a light nature." See pages
133-134 of the administrative record. Plaintiff's treating
orthopedist, Dr. Beck, had earlier indicated that when Plaintiff's
fusion became solid, sedentary activities would be within Plain-
tiff's capabilities. See page 132,

The evidence on Plaintiff's problems with depression
and alcoholism likewise supports the determination that by Hay,
1977, Plaintiff was no longer disabled. The record reveals that
Plaintiff was an alcoholic for many years, but successfully
stopped drinking for thirteen years. He began drinking again
during the period from September, 1976, to March, 1977. During
that period, Plaintiff's psychiatrist, Dr. W. R. Reid, hos-
pitalized him twice for his depression. See pages 126-130.

Dr. Reid's final diagnosis was depressive reaction, and by
February 9, 1977, Plaintiff had responded well to treatment,
had improved considerably, and was in an improved state. See

page 128.




Plaintiff's testimony revealed that he was very active
in Alcoholic's Anonymous during the l3-year period he did not
drink. He also indicated that his inactivity and pain, contrib-
uted to his depression and resumption of drinking. By the time
of the hearing on March 1, 1977, Plaintiff was only taking a
mild tranquilizer and had stopped drinking again. ’

The record indicates that Plaintiff was 52 years old
when he alleged he became disabled in February, 1976. He has
a twelfth grade education, and he has a long work history with
American Airlines. His testimony indicated that he started with
American as a stock clerk. For the past several years, he has
been a Crew Chief in the Supply Department and has supervised
from nine to fifteen people.

Judicial review of the Secretary's denial of Social
Security oisability Benefits is limited to a consideration of

the pleadings and the transcript filed by the Secretary as reguired

by 42 U.S5.C. Section 405(g), and is not a trial de novo, Atteberry

v. Finch, 424 F.2d 36 (10th Cir. 1970); Hobby v. Hodges, 215 F.2d

754 (10th Cir. 1954). The findings of the Secretary and the infer-
ences to be drawn therefrom are not to be disturbed by the Courts
if there is substantial evidence to support them. 42 U.S.C.

Section 405(g); Atteberry v. Finch, supra. Substantial evidence

has been defined as:

"'more than a mere scintilla. It means such:
relevant evidence as a reasonable mind might
accept as adequate to support a conclusion.'”
Richardson vs. Perales, 402 U.S. 389, 401,
citing Consolidated Edison Co. v. NLRB, 305
Uu.s. 197, 229 (1938).

It must be based on the record as a whole. See: Glasgow v.

Weinberger, 405 F. Supp. 406, 508 (E.D. Cal. 1975). 1In National

Labor Relas. Bd. v. Columbian Enameling & Stamping Co., 306 U.S.

292, 300 (1939), the Court, interpreting what constitutes sub-
stantial evidence, stated:

"Tt must be cnough to justify, 1F the trial
were to a jury, a refusal to direct a verdict
when the conclusion scught to be drawn from
it is one of fact for the jury."



Cited in Atteberry v. Finch, supra; Gardner v. Bishop, 362 F.2d

917 (10th Cir. 1966). See also: Haley v. (Celebrezze, 351 F.2d

516 (10th Cir. 1965); Folsom v. O'Neal, 250 F.2d 946 (10th Cir.

1957). However, even though the findings of the Secretary are
supported by substantial evidence, a reviewing court may set
aside the decision if it was not reached pursuant to the correct

legal standards. See: Knox v. Finch, 427 F.2d4 919 (5th Cir.

1370); Flake v. Gardner, 399 F.2d 532 (9th Cir. 1968): Branham

v. Gardner, 383 F.2d 614 (6th Cir. 1967); Garrett v. Richardson,

363 F. Supp. 83 (D.S.C. 1973).

After carefully reviewing the entire administrative
record, the pleadings, and the briefs and arguments of counsel,
the Court finds that the administrative Law Judge applied the
correct legal standards in making his findings on Plaintiff's
claim for disability insurance benefits. The Court further finds
that the record contains substantial evidence to support his
findings.

An individual claiming disability insurance henefits
under the Act has the burden of proving the disability. Valentine

v. Richardson, 468 F.2d 588 (10th Cir. 1972). Plaintiff must

meet two criteria under the Act: .

1. "That the physical impairment has lasted at least
twelve months that prevents his engaging in substantial gainful
activity; and

2. That he is unable to perform or engage in any sub-

stantial gainful activity. 42 U.S.C. Section 423; Alexander v.

Richardson, 451 ¥.2d 1185 (10th Cir. 1971), cert. denied, 407

U.5. 911 (1972); Timmerman v. Weinberger, 510 F.2d 439 (8th Cir.

1975). The burden is not on the Secretary to make an initial

showing on non-disabllity. Reyes Robles v. Finch, 409 F.2d 84

(loth Cir. 1969).
In addition, a claimant has the burden of proving
that his disability continued past the time of cessation found

by the Secretary. Alvarado v. Weinberger, 511 F.2d 1046 (lst

Cir. 1975); McCarty v. Richardson, 459 F.2d 3 (5th Cir. 1972).




The medical reports indicate that Plaintiff does have
a back problem, but hig surgery in April, 1976, was successful.
By May, 1977, the objective evidence showed that Plaintiff's
fusion was solid, and he was capable of returning to sedentary

work. Johnson v. Finch, 437 ¥.2d 1321 (0th Cir. 1971) Because

Plaintiff's back problem was remediable and did in fact respond
to the surgery by March, 1977, it was not disabling after that

date. 20 C.F.R. Section 404.1507; McCarty v, Richardson, 459

F.2d 3 (5th Cir. 1972).

That Plaintiff's back condition still prevents his
performing heavy, arduous work is of no moment, because the
Social Security Act requires an inability to engage in any sub-
stantial gainful activity. Keller v. Mathews, 543 F.2d4 624

(8th Cir. 1976); wWaters v. Gardner, 452 F.2d 855 (9th Cir. 1871).

Plaintiff's emotional problems and history of alco-
holism likewise do not suppert a finding that after May, 1977,
he continued to be disabled. The medical evidence reveals that
his depression was remedied by treatment and his alcoholism was
not so deep seated that he lost the voluntary ability to control

it. Adams v. Weinkberger, 548 F.2d4 239 (8th Cir. 1977); Russell

V. Secretary of Health, ZEducation and Welfare, 402 F. Supp. 613

(E.D. Mo. 1975), aff'd, 540 F.2d 353 (8th Cir. 1976).

Although Plaintiff argues that American Airlines would
not hire him for any job (Sece page 6), the hiring practices of
employers are not relevant in a disability determination. 20 C.F.R.

Section 404.1502(b). Torske v. Richardson, 484 F.2d 59 (Sth Cir.

1973), cert. denied, 417 U.S. 933 {1974).

Because the findings of the Administrative Law Judge
are supported by substantial evidence and because said findings
arc based upon the correct legal standards, it is the determin-
ation of the Court that the Plaintiff is in fact not entitled
to disability benefits under the Social Security Act and that

the decision of the secretary of Health, Education and Welfare



be affirmed. Judgment is so entered on behalf of the Defendant.

It is s0o Ordered this z'xgi day o ‘ A lB?ﬁK

IT. DALE OK
UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT FQOR THE
NORTHERN DISTRICT OF OKLAHOMA

DAVIS KING,
Plaintiff,

Vs. CIVIL ACTION NO. 77-C=323~C

FILED

JOSEPH A. CALIFANO, JR.,
Secretary of Health, Educa-
tion and Welfare,

JAN 21979

Defendant.

JUDGMENT Jack C. Situer, Clark
U. S. DISTRICT coupt

This matter comes on for consideration of Findings and

Recommendations of the Magistrate. For the reasons stated herein,
the Court finds that the Findings and Recommendations of the
llagistrate should be accepted and affirmed.

Plaintiff in this action has petitioned the Court
to review a final decision of the Secretary of the Department
of Health, Education and Welfare denying him the disability
benefits provided for in Sections 216 and 223 of the Social
Security Act, as amended. 42 U.S5.C. Sections 416 and 423.
He asks that the Court reverse this decision and award him
the benefits he seeks.

This matter was first heard by an Administrative Law
Judge of the Bureau of Hearings and Appeals of the Social Security
Administration, whose wfitten decision was issued March 8, 1977.
The Administrative Law Judge found that Plaintiff was not entitled
to disability benefits after April, 1976, under Sections 216 and
223 of the Social Security Act, as amended. Thereafter, that
decision was appealed to the Appeals Council of the Bureau of
Hearings and Appcals, which Council on May. 27, 1977, issued its
findings that the decision of the Administrative Law Judge was
correct and that further action by the Council would not result
in any change which would benefit the Plaintiff. Thus, the
decision of the Administrative Law Judge became the final decision
of the Secretary of the Department of Health, Education and

Welfare.




Plaintiff contends that the Secretary's decision that
Plaintiff's disability ceased in April, 1976, is incorrect.
Plaintiff maintains that he continued to be disabled past the
time of cessation found by the Secretary.

Plaintiff's claimed disability is back pain associated
with back injury. The record also reveals that in the past, =
Plaintiff's doctors have recommended he have a spinal fusion,
which Plaintiff refused. 7The Secretary has determined that Plain-
tiff was disabled from April, 1974, through April, 1976, but not
thereafter.

The medical evidence supporting the Secretary's cessa-
tion date consisted of the objective evidence contained in a
March 29, 1976, rcport from Dr. James C. Walker, a neurologist.
Dr. Walker reported his necurological examination was entirely
within physiological limits. Plaintiff did have spasm of the
paraspinous muscles. X-rays only revealed moderate narrowing of
the fourth lumbar disc, and there was some beginning osteosclero-
sis of the superior articular surface. Dr. Walker concluded
that Plaintiff had sone early arthritic changes, and that the
lack of neurclogical dysfunction did not support the existence
of any neurological disorder. See pages 117-122 of the admin-
lstrative record.

The April 28, 1978, report of Dr. Donald D. Collins
also supports the Secretary's finding. Dr. Collins reported
that X~rays revealed onl§ mild degenerative changes in Plain-
tiff's back. The doctor felt that Plaintiff could not return
to his former heavy work, a construction laborer, bulldozer opera-
tor, and truck driver. See pages 122-124 and pages 36-37 of the
administrative reccord.

The record also indicates that Dr. James E. White
has, since 1971, recommended that Plaintiff have back surgery.

It was felt that with the surgery, Plaintiff would be able to
do even manual labor. See pages 112, 116. Plaintiff has, however,
steadfastly declined to have the surgery, and at the administra-

tive hearing, he again stated that he did not want back surgery.

See page 30.




Dr. Worth M. Gross, an orthopedic surgeon, testified
at the administrative hearing as a medical advisor. See pages
19-32 of the administrative record. Dr. Gross agreed that surgery
would be necessary before Plaintiff could do heavy lifting, long
standing, stooping, or stretching. He stated that the success
rate for back surgeries is excellent. Dr. Gross noted that éven
without the surgery, however, Plaintiff could perform light and
sedentary work activities.

Mrs. Belva D. Lester testified at the administrative
hearing and delineated the existence of many light and sedentary
Jjobs in the Tulsa area. See pages 44-51 of the administrative
record.

The record indicates plaintiff was only 43 years old
when the Secretary determined Plaintiff could return to light or
sedentary work in April, 1976. He has an eighth grade education
and work experience in the construction industry.

Judicial review of the Secretary's denial of Social
Security Disability Benefits is limited to a consideration of
the pleadings and the transcript filed by the Secretary as required

by 42 U.s.C. Section 405(g), and is not a trial de novo, Atteberry

v. Finch, 424 F.2d 36 (10th Cir. 1970); Hobby v. Hodges, 215 F.2d

754 (10th Cir. 1954). The findings of the Secretary and the infer-
ences to be drawn therefrom are not to be disturbed by the Courts
if there is substantial evidence to support them. 42 U.S.C.

Section 405(g); Atteberry v. Finch, supra. Substantial evidence

has been defined as:

"'more than a mere scintilla. It means such
relevant evidence as a reasonable mind might
accept as adequate to support a conclusion.'"
Richardson vs. Perales, 402 U.S. 389, 401,
citing Consolidated Edison Co. v. NLRB, 305
U.5. 197, 229 (1938).

It must be based on the record as a whole. Sce: Glasgow v.
Weinberger, 405 ¥. Supp. 406, 508 (E.D. Cal. 1975). 1In National

Labor Relas. Bd. v. Columbian Enameling & Stamping Co., 306 U.S.

292, 300 (1939), the Court, interpreting what constitutes sub-

stantial evidence, stated:




"It must be enough to justify, if the trial
were to a jury, a refusal to direct a verdict
when the conclusion sought to be drawn from
it is one of fact for the jury."

Cited in Atteberry v. Finch, Supra; Gardner v. Bishop, 362 F.24d

917 (10th Cir. 1966). See also: Haley v. Celebrezze, 351 F.2d

516 (10th Cir. 1965); Folsom v. O'Neal, 250 F.2d 946 (10th Cir.

1957). However, even though the findings of the Secretary are

supported by substantial evidence, a reviewlng court may set
aside the decision if it was not reached pursuant to the correct

legal standards. See: Knox v. Finch, 427 F.2d 919 {5th Cir,

1970); Flake v. Gardner, 399 P.2d 532 {9th Cir. 1968): Branham

v. Gardner, 383 F.2d 614 (6th Cir. 1967); Garrett v. Richardson,

363 F. Supp. 83 (D.S.C. 1973).

After carefully reviewing the entire administrative
record, the pleadings, and the briefs and arguments of counsel,
the Court finds that the administrative Law Judge applied the
correct legal standards in making his findings on Plaintiff's
claim for disability insurance benefits. The Court further finds
that the record contains substantial evidence to support his
findings.

An individual claiming disability insurance benefits
under the Act has the burden of proving the disability. Valentine

V. Richardson, 468 F.2d 588 (10th Cir. 1972)., Plaintiff must

meet two criteria under the Act:
1. That the ppysical impairment has lasted at least
!
twelve months that prevehts his engaging in substantial gainful
activity; and
2. That he is unable to perform or engage in any sub-

stantial gainful activity. 42 U.S.C. Section 423; Alexander v.

Richardson, 451 F.2d 1185 (10th Cir. 1971}, cert. denied, 407

U.5. 911 (1972); Timmerman v. Weinberger, 510 ¥.2d 439 (8th Cir.

1975). The burden is not on the Secretary to make an initial

showing on non-disability. Reyes Robles v. Finch, 409 F.2d 84

(10th Cir. 1969).




In addition, a c¢laimant has the burden of proving
that his disability continued past the time of cessation found

by the Secretary. Alvarado v. Weinberger, 511 IF.2d 1046 (lst

Cir. 1975); McCarty v. Richardson, 459 F.2d8 3 (5th Cir. 1972).

The medical reports indicate that Plaintiff does have
a back problem, but by April, 1976, he could return to light’or

sedentary work. Johnson v. Finch, 437 F.2d 1321 (10th Cir. 1971).

The remediable nature of Plaintiff's back problem and his refusal
to have the surgery, are also factors the Secretary properly con-
sidered in reaching his decision to terminate Plaintiff's benefits.

20 C.F.R. Section 404.1507; Hall v. Gardner, 403 F.2d 32 (6th Cir.

1968).

That Plaintiff's back conditicon still prevents his
performing heavy, arduous work is of no moment, because the Social
Security Act requires an inability to engage in any substantial

gainful activity. Keller v. llathews, 543 F.2d 624 (8th Cir. 1976);

Waters v. Gardner, 452 FF.2d 855 (9th Cir. 1971). as attested to

by the veocational expert, many light and sedentary jobs exist that

are within Plaintiff's vocational capabilities. Trujillo v.

Richardson, 429 1'.2d 1149 (10th Cir. 1970).

Althouyh Plaintiff has alternatively prayed for remand
of this case, it 1s clear that the good cause requirements for
remand under 42 U.S.C. Section 405(g) demand more than a desire

to relitigate the same issues. Bradley v. Califano, 573 F.2d4 28

(10th Cir. 1978). i

Because the findings of the Administrative Law Judge
are supported by substantial evidence and because said findings
are based upon the correct legal standards, it is the determin-
ation of the Court that the Plaintiff is in fact not entitled
to disability benefits under the Sccial Sccurity Act and that
the decision of the Secretary of Health, Education and Welfare

be affirmed. Judgment 1s so entered on bkbehalf of the Defendant.

*{ﬂ /8 .
It is so Ordered this AZJ” day oﬁdgégsﬁggg, l97§{

H. DALE COOK
UNITED STATES DISTRICT JUDGE

A




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT Of OKLAHOMA

JAMES D. RAGLAND,
Plaintiff,

Vs, CIVIL ACTION NO. 77-C-480-C

JOSEPH A. CALIFANO, JR., FILE D
Secretary of Health, Educa-

tion and Welfare,

JAN 21979

Defendant.

| Jack €. Sitver. (i
JUDGMENT U. S. DISTRICT co%rgr

This matter comes on for consideration of Findings
and Recommendations of the Magistrate. For the reasons stated
herein, the Court finds that the Findings and Recommendations
of the Magistrate should be accepted and affirmed.

Plaintiff in this action has petitioned the Court
to review a final decision of the Sccretary of the Department
of Health, Education and Welfare denying him the disability
benefits provided for in Sections 216 and 223 of the Social
Security Act, as amended. 42 U.S.C. Sections 416 and 423.

He asks that the Court reverse this decision and award him
the benefits he seeks.

This matter was first heard by an Administrative Law
Judge of the Bureau ofVHearings and Appeals of the Social

!
Security Administration, whose written decision was issued
September 12, 1977. The Administrative Law Judge found that
Plaintiff was not entitled to disability benefits under Sections
216 and 223 of the Social Security Act, as amended. Thereafter,
that decision was appealed to the Appeals Council of the Bureau
of Hearings and Appeals, which Council on October 27, 1977,
issued its findings that the decision of the Administrative
Law Judge was correct and that further action by the Council
would not result in any change which would benefit the Plaintiff.

Thus, the decision of the Administrative Law Judge became the




final decision of the Secretary of the Department of Health,
Education and Welfare.

Plaintiff contends that the Veterans Administration
report at page 107 of the transcript, the medical report from
Dr. Ramakrishnan at page 110 of the transcript, and the medical
reports from Drs. Lece and Boyer at page 111 cf the transcriﬁt
support his claim that he is totally disabled within the meaning
of the Act.

Plaintiff claimed disabilities are nervousness, ulcers,
neuritis and arthritis. Plaintiff attributes many of his
problems to his military experiences, which included receiving
gunshot wound in his left arm during World War II, and being a
prisoner of war in Japan. As the Administrative Law Judge noted
in his decision, however, Plaintiff was discharged from the Army
over thirty-one vyears ago, and he has successfully worked for
many years despite his history of nervousness and impaired left
arm.

Dr. Lee, a psychiatrist who examined Plaintiff in
1959 and 1977, diagnosed chronic anxiety reaction. In his
progress ncotes at pages 100-102, Dr. Lee described Plaintiff's
mental status as oriented in all three spheres, with no defect
of memory or sensorium and no gross evidence of organic brain
syndrome. Plaintiff showed no sign of psychosis, no thought
disorder, no psychotic‘change or affect, no hallucinatiocns, no
deiusicns and no autisﬁ. Dr. Lee also noted that Plaintiff had
not sought psychiatric care and was afraid of it.

Dr. Bovar, a psychologist and Chief ¢f the Veterans
Administration Mental Health Clinic, agreed Plaintiff's problems
could be helped by medication and psychotherapy. The psychologist's
notes at pages 103-106 indicate that although medications were
prescribed and follow-up appointments scheduled, Plaintiff was
not taking his medicine and last sought treatment in May, 1977.
The psychologist expressed the opinion that at that time, Plaintiff

was not employable. The evidence on Plaintiff's emotiocnal




problems does not revecal a severely disabled mental impairment.
Furthermore, Plaintiff failed to seek psychiatric help and failed
to take the medication prescribed to alleviate his depression

and anxiety.

The medical evidence indicates Plaintiff's neuritis
and arthritis were no mdre than moderately troublesome. Thé
February, 1977, medical report of Dr. Dandridge at pages 98-99
contains little objective evidence of a severe orthopedic problen.
X-rays disclosed some arthritis in the upper and lumbar spine,
as well as a deformity of the left elbow from Plaintiff's World
War II gunshot wound. No neurological defects were noted in
either of Plaintiff's legs.

Plaintiff also received treatment for prostatitis from
Dr. Leonard in May and June, 1976. See pages 116-117. An X-ray
of the lumbar spine was negative for fracture or disc pathology,
and there was no evidence of arthritis or neuritis. The pro-
satitis was not considered disabling.

Although mention was made of a duodenal ulcer, the
record indicates that it did respond to treatment. Dr. Ramakrishnan
reported in February, 1977, that Plaintiff's ulcer had not bothered
him for two years. See pages 109-110. Dietary measures success-—
fully alleviated all ulcer symptoms.

Plaintiff's vocational history includes working in all

phases of the aircraft industry. He was a sheet metal worker,

|
I

assembly workerxr, inspeétor and finally a supervisor for thirteen
years. Plaintiff's formal education extends to the tenth grade
and included in his background is his military service in World
War II. Plaintiff testified that he was laid off by the Lear
Jet Company in March 1976, at the age of 56. ©On his application
for disability benefits, Plaintiff stated that he became unable
to work because of his disability in March, 1976.

Judicial review of the Secretary's denial of Social
Security Disability Benefits is limited to a consideration of

the pleadings and the transcript filed by the Secretary as required



by 42 U.S.C. Section 405{g), and is not a trial de novo, Atteberry

v. Finch, 424 F.2d 36 (10th Cir. 1970); Hobby v. Hodges, 215 F.2d

754 (10th Cir. 1954). The findings of the Secretary and the infer-
ences to be drawn therefrom are not to be disturbed by the Courts
if there is substantial evidence to support them. 42 U.S.C.

Section 405(g); Atteberry v. Finch, supra. Substantial evidence

has heen defined as:

"'more than a mere scintilla. It means such
relevant evidence as a reasonable mind might
accept as adeguate to support a conclusion.'"
Richardson vs. Perales, 402 U.S. 389, 401,
citing Consolidated Edison Co. v. NLRB, 305
U.s. 197, 229 (1938).

It must be based on the record as a whole. See: Clasgow v.

Weinberger, 405 F. Supp. 406, 508 (E.D. Cal. 1975). In National

Labor Relas. Bd. v. Columbian Fnameling & Stamping Co., 306 U.S.

292, 300 (1939), the Court, interpreting what constitutes sub-

stantial evidcnce, stated:

"It must be enough to justify, if the trial
were to a jury, a refusal to direct a verdict
when the conclusion sought to be drawn from
it is one of fact for the jury."

Cited in Atteberry v. Finch, supra; Gardner v. Bishop, 362 F.2d

917 (10th Cir. 1966). Sece also: Ilaley v. Celebrezze, 351 F.2d

516 (10th Cir. 1965}; Folsom v. O'Neal, 250 F.2d 946 (10th Cir.

1957). However, even though the findings of the Secretary are

supported by substantial evidence, a reviewing court may set

aside the decision if it was not reached pursuant to the correct
4

legal standards. Sec: Knox v. Finch, 427 F.2d 919 (5th Cir.

1970); Flake v. Gardner, 399 F.2d 532 (9th Cir. 1968); BRranham

v. Gardner, 383 F.2d 614 (6th Cir. 1967); Garrett v. Richardson,

363 F. Supp. 83 (D.S.C. 1973).

After carefully reviewing the entire administrative
record, the plcecadings, and the briefs and arguments of counsel,
the Court finds that the administrative Law Judge applied the
correct legal standards in making his findingg on Plaintiff's
claim for disability insurance benefits. The Court further finds

that the record contains substantial evidence to support his



findings. An individual claiming disability insurance benefits
under the Act has the burden of proving the disability. vValentine

v. Richardson, 468 F.2d 588 (10th Cir. 1972). Plaintiff must

meet two criteria under the Act:

1. That the physical impairment has lasted at legst
twelve months that prevents his engaging in substantial gainful
activity; and

2. That he is unable to perform or engage in any sub-

stantial gainful activity. 42 U.S.C. Section 423; Alexander V.

Richardson, 451 F.2d 1185 (10th Cir. 1971), cert. denied, 407

U.S., 911 (1972); Timmerman v. Weinbergexr, 510 F.2d 439 (8th Cir.

1975). The burden is not on the Secretary to make an initial

showing on non~disability. Reyes Robles v. Finch, 409 F.2d 84

(l0th Cir. 1969).

The medical reports reveal that Plaintiff does have
an emotional problem, but it is not of the requisite severity
to entitle Plaintiff to disability benefits. Furthermore, if
an individual fails to follow a prescribed course of treatment
that would alleviate his problem, the presence of that impairment
is not a basis for the award of disability benefits. 20 C.F.R.

Section 404.1507; Hall v. Gardner, 403 F.2d 32 (éth Cir. 1968).

Similarly, Plaintiff's ulcer and prostatitis were
demonstrated to be remediable impairments and not disabling.

20 C.F.R. Section 404.1507; McCarty v. Richardson, 459 F.2d 3

{(5th Cir. 1872).

Plaintiff's problems with his left arm have existed
since he was injured in World War II. He worked successfully
for many years despite his arm problems. It has been recognized
that 1f a claimant has worked with an alleged impairment over
a period of years, and there has been no significant deteriora-
tion in that impairment, he cannot claim it disabling at the

present. Johnson v. Finch, 437 F.2d 1321 (10th Cir. 1971);

Fishburn v. CGardner, 452 1.2d 1004 (3rd Cir. 1971).
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plaintiff also alleges that he is disabled by his
arthritis, but the functional limitations imposed by Plaintiff's
arthritis are not severe enough to render him totally disabled.

Hemphill v. Weinberger, 483 F.2d 1137 (5th Cir. 1973); Woods

v. Finch, 428 F.2d 469 (3xrd cir. 1970).

RBecause the findings of the Administrative Law Jdﬁge
are supported by substantial evidence and because said findings
are based upon the correct legal standards, it is the determin-
ation of the Court that the Plaintiff js in fact not entitled
to disability penefits under the social Security Act and that
the decision of the secretary of Lealth, Education and Welfare

pe affirmed. Judgment is so entered on behalf of the Defendant.

Vha.-aL
It is so Ordered this gg ~ day © . 1919.

R,

1. DALE" COOK
UNITED STATES DISTRICT JUDGE




