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UNITED STATES OF AMERICA and
KENNETH L. HARRIS, Revenue
Officer, Internal Revenue Service,

Petitioners,

)
)
)
)
)
) S
vs. ) Civil No. 78-C-65-B
)
CJ ENTERPRISES, INC., and )
JOSEPH E. MOUNTFORD, as President )
of CJ Enterprises, Inc., )

)

)

Respondents.

ORDER DISCHARGING RESPONDENTS
' AND DISMISSAL

On this ‘3Z¢g? day of March, 1978, Petitioners'
Motion To Discharge Respondents And For Dismissal came for
hearing and the Court finds that Respondents have now complied
with the iInternal Revenue Service Summons served upon them
November 30, 1977, that further proceedings herein are un-
necessary and that the Respondents, CJ Enterprises, Inc., and
Joseph E. Mountford, as President of CJ Enterprises, Inc.,
should be discharged and this action dismissed upon payment
of $65.00 costs by Respondents.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED BY
THE COURT that the Respondents, CJ Enterprises, Inc., and Joseph E.
Mountford, as President of CJ Enterprises, Inc., be and they
are hereby discharged from any further proceedings herein and
this cause of action and Complaint are hereby dismissed upon payment
of $65.00 costs by said Respondents.

UNITED STATES DISTRICT JUDGE
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FI1LED

IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA VAR 341970

UNITED STATES OF AMERICA and
KENNETH L. HARRIS, Revenue
officer, Internal Revenue
Service,

)
)
)
)
)
Petitioners, )
)
vS. ) Civil No. 78-C-64-B
)
JOSEPH E. MOUNTFORD, )
)
)

Respondent.

ORDER DISCHARGING RESPCWDENT
AND DISMISSAL

on this 2/<*day of March, 1978, Petitioners’
Motion To Discharge Respondent And For Dismissal came for
hearing and the Court finds that Respondent has now complied
with the Internal Revenue Service Summons served upon him
November 30, 1977, that further proceedings herein are un-
necessary and that the Respondent, Joseph E. Mountford,
should be discharged and this action dismissed upon payment of
$41.00 costs by Respondent.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED BY
THE COURT that the Respondent, Joseph E. Mountford be and he
is hereby discharged from any further proceedings herein and this
cause of action and Complaint are hereby dismissed upon payment.

of $41.00 costs by said Respondent.

é(a CZZO //_:ji-;-M

UﬁITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR THE Jack C. S
NORTHERN DISTRICT OF OKLAHOMA ack L. Silver, Clerk

U. S. DISTRICT COURT
SETH THOMAS SPEEGLE,

Petitioner,

v. NO. 77-C-396 -f}

RICHARD A. CRISP, et al.,

Respondents.
ORDER

The Court has for consideration the petition for writ of habeas
COrpus pursuant to 28 U.S.C. § 2254 filed pro se, in forma pauperis,
by Seth Thomas Speegle.

Petitioner is a prisoner in the Oklahoma State Penitentiary,
McAlester, Oklahoma, pursuant to sentence upon conviction by jury of
manslaughter in the first degree in violation of 21 0.5. 1971 § 711.

The jury was unable to agree on a sentence, and the Court imposed a

term of fifteen years in the custody of the Department of Corrections

of the State of Oklahoma. Petitioner appealed, Case No. F—76-551; as-
serting as his single assignment of error that the Trial Court erred

by not directing a verdict of acquittal on the grounds that the evidence
produced by the State was so weak and uncertain that it was insufficient
to sustain the conviction. The Oklahoma Court of Criminal Appeals, fol-
lowing a recital of the facts, found that the evidence, although circum-
stantial, was ample, competent and sufficient to support the jury's ver-

dict. Speegle v. State, Okl. Cr., 556 P.2d 1045 (1976} .

Thereafter, Petitioner filed a pPro se application for post-convic-
tion relief asserting the issues presented to this Court in his § 2254
petition. Such relief was denied July 31, 1977, by Order of the District
Court of Tulsa County, and on appeal, the denial was affirmed by the
Oklahoma Court of Criminal Appeals by Order dated September 13, 1977,
Case No. PC-77-546. Petitioner's State remedies have been exhausted.
Petitioner demands his release from custody and as grounds therefor
claims that he is being deprived of his liberty in violation of his
rights guaranteed by the Constitution of the United States of America.
In particular, Petitioner claims:
1. He was denied adequate and effective assistance of counsel
which deprived petitioner an oppeortunity to present a mean-
ingful defense in that defense counsel failed to subpoena

vital defense witnesses; to seek a continuance to compel
the attendance of vital defense witnesses; to interview




g, ]

prospective defense witnesses and was inadequately pre-
rared to present a meaningful defense; to depose a pros-
ecution witness for purposes of impeachment; and to sub-
mit written instructions to the Trial Court on circum-
stantial evidence and to support a directed verdict.

2. The Trial Court excluded vital testimony of a defense
witness as hearsay, and said testimony had it been pur-
sued could have cleared petitioner of the charge.

3. Petitioner was denied his constitutional right to com-
pulsory process for obtaining witnesses in his own behalf.

4. The testimony was insufficient to support a conviction as
well as incompetent and conflicting.

>. The Trial Court failed to instruct the jury on circum-
stantial evidence, failed to meet its burden of proof
of guilty beyond a reasonable doubt, and shifted the
burden of proof to petitioner.

6. Petitioner was denied a full and fair hearing pursuant
to the Cklahoma Post-conviction Procedure Act.

Having carefully reviewed the petition, response, traverse, trans-
cripts and records of the State proceedings, and being fully advised in
the premises, the Court finds that an evidentiary hearing is not required
and the petition should be denied and the case dismissed.

In Petitioner's first contention that he was denied effective as-
sistance of counsel, he claims that defense counsel failed to subpoena
vital defense witnesses and to seek a continuance to compel the attend-
ance of vital defense witnesses. The witnesses about which the Peti-
tioner complains are Wanda and Gary McDonald, for whom subpoenas were
issued, but not returned, and the witnesses were not presenf at trial
when called. From a careful review of the trial transcript, this ap-
pears to have been a trial tactic of defense counsel to attempt to cast
suspicion on said persons in the minds of the jury, which the actual
testimony of the witnesses could have dispelled. Petitioner presents
no facts as to what these witnesses could have testified in his behalf,
and relies only on the statements of Mrs. Betty Boline, taken in the
Trial Judge's chambers as an offer of proof, which were clearly hearsay,
and properly excluded from the hearing of the jury. Defense counsel in
his cross-examination of the prosecution witnesses diligently tried to
establish from the witnesses that the stabbing which caused the death
of the victim occurred ocutside and pricr to the victim's entering the
apartment where he died. Seven defense witnesses were called and the

direct examination illicited was to that end. The chief prosecution
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witness testified in part as follows:

Preliminary hearing transcript, page 8, lines 6 and 7:

"Q Alright, when you woke up, what did you observe, sir?

"A Speegle, stabbed Jackson."
Trial transcript, page 42, lines 17 and 18:

"Q  But you said you saw scmebody stab somebody.

"A Oh, yes. Sammy Jackson."
And, at page 60, lines 2 and 3:

"Q Andall you saw then was Mr. Speeygle do what?

*A Stab Mr. Jackson."
Which testimony defense counsel attempted to discredit as self-serving
as the witness had also been a suspect of the crime, and by showing that
he was too drunk tc remember what happened. It appears from the trans-
cript that the failure to produce the McDonald wWwitnesses was a stratagem,
and that a continuance for their presence was not desired. Had they
been present their testimony may well have caused Petitioner more harm
than good. Without specification and supporting factual allegations of
the alleged favorable evidence these witnesses would have produced, these
conclusory allegations of ineffective couiisel are insufficient. Counsel
is duty bound to produce only those witnesses, if available, who will ad-
equately present themselves to the jury on the issue he presents. Grant

v. State of Oklahoma, 382 F.2d 270 (10th Cir. 1967). Trial techniques

and the witnesses to be used or not used in a trial is a matter for trial

counsel to determine by the exercise of professional judgment. Grant v.

State of Oklahoma, Id.; Bozel v. Hudspeth, 126 F.2d 585 (10th Cir. 1942).

As to the claim that counsel was ineffective for his failure to
depose witnesses. Petitioner was represented by retained counsel of
his own choice. A private investigator was employed. When Petitioner
selected his own counsel, the effectiveness of that counsel is his re-

sponsibility. Plaskett v, Page, 439 F.2d 770, 771 (10th Cir. 1971). The

alleged mistakes in trial tactics and somewhat careless preparation, even
if proved, clearly did not reduce the trial to a mockery of justice.

Linebarger v. State of Oklahoma, 404 F.2d 1092 (10th Cir. 1968)cert.

denied 394 U. s. 938 (1969); Opie v. Meacham, 419 F.2d 465 (loth Cir.

1969) cert. denied 399 U. S. 927 (1970); 26 A.L.R. Fed. 218,
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Petitioner's bald, conclusory assertion that his trial counsel
was ineffective because he did not present written instructions to the
Trial Court on circumstantial evidence and to support a directed ver-
dict does not raise a constitutional claim. Petitioner makes no as-
sertion that the standard instruction on circumstantial evidence was
in any way inadequate. Trial counsel is not required to submit requested
written instructions unless there is an issue on which he wishes a par-
ticular instruction, then he may call that to the Court's attention with
the law to support it's inclusion and accuracy. A Trial Court is under
no obligation to use words of a submitted instruction even though the
proposed instruction may be both a correct statement of the law and art-

fully expressed. Sanseverino v. United States, 321 F.2& 714 (10th Cir.

1963) . Indeed, it 1s usually preferable for the Court to use its own
language in framing instructions. Even if failure to file requested
written instructions were a mistake in judgment or trial practice by
defense counsel, in the circumstances before the Court it would not be
a deprivation of constitutional rights, and therefore is not grounds

for review in this habeas corpus proceeding. See, Pierce v. Page, 362

F.2d 534 {(10th Cir, 1966); Linebarger v. State of Oklahoma, Supra.

Petitioner's allegations of ineffective trial counsel are insuffi-
cient and clearly refuted by the record. In reviewing the State trans-
cript, the specific grounds urged by the Petitioner have been considered
and they do not support a finding of ineffective assistance of counsel.
Where the transcript of the State trial refutes Petitioner's claim that
he was denied effective counsel, Federal plenary hearing in habeas corpus

proceeding is not required. Edwards v. Wainwright, 461 F.2d 238 (5th cCir.

1972). As was said in Gillihan v. Rodriguez, 551 F.2d 1182, 1187 (1l0th

Cir. 1977} cert. denied u. s. (1977) :

(1}

'The burden on appellant to establish his claim of ineffective
assistance of counsel is heavy. Neither hindsight nor success

is the measure for determining adequacy of legal representation.'
Tapia v. Rodriguez, 446 F.2d 410, 416 (10th cir. 1971), quoting
from Ellis v. Oklahoma, 430 F.2d 1352, 1356 (10th cir. 1970),

cert. denied, 401 U. S. 1010, 91 S.Ct. 1260, 28 L.Ed.2d 546 {(1971).
Accord, Lorraine v. United States, 444 F.2d 1 (10th Cir. 1971) (per
curiam). This circuit adheres to the well established principle
that relief from a final conviction on the ground of incompetent
or ineffective counsel will be granted only when the trial was a
farce, or a mockery of justice, or was shocking to the conscience
of the reviewing court, or the purported representation was only




perfunctory, in bad faith, a sham, a pretense, or without adequate
opportunity for conference and preparation. Ellis v. Oklahoma,
430 F.2d 1352, 1356 (10th Cir. 1970), cert. denied, 401 U. S. 1010,
91 5.Ct. 1260, 28 L.Ed.2d 546 (1971). Accord, United States v.
Coppola, 486 F.2d 882, 887 (10th Cir. 1973), cert. denied, 415

U. 5. 948, 94 5.Ct. 1469, 39 L.Ed.2d 563 (1974); Johnson v. United
States, 485 F.2d 240, 241-42 (10th Cir. 1973); Tapia v. Rodrigquez,
446 F.2d 410, 416 (10th Cir. 1971); United States v. Davis, 436
F.2d 79, 681 (10th Cir. 1971); Linebarger v. Oklahoma, 404 F.2d
1092, 1095 (10th Cir. 1968), cert. denied 394 U. S. 938, 89 S.Ct.
1218, 22 L.EA.24 470 (1969); Goforth v. United States, 314 F.2d

868, 871 (10th Cir.), cert. denied 374 U. S. 812, 83 S.Ct. 1703,
10 L.Ed. 2d 1035 (1963)."

Petitioner's second issue is that the Trial Court committed error ;
in excluding testimony of a defense witness "under the guise of hearsay."
As previously stated herein and clearly supported by the trial trans-
cript, the testimony offered was hearsay and properly excluded. It is
a well established rule that State Court rulings on the admissibility
of evidence may not be guestioned in a Pederal habeas corpus proceeding,

unless they render the trial so fundamentally unfair as to constitute a

denial of Federal constitutional rights. Gillihan v. Reodriguez, Id. at

pp. 1192-93, and cases there cited; Praxedes v. Cobarrubio v. Ralph Lee

Aaron, No. 76-2112 Unreported (filed July 27, 1977).

The third issue of Petitioner that he was denied compulsory process
1s clearly without merit. Subpoenas were issued and Petitioner was not
denied compulsory process for obtaining witnesses in his own behalf.

The fourth issue that the evidence was insufficient, incompetent
and conflicting is also without merit. That issue was properly deter-
mined by the Oklahoma Court of Criminal Appeals on direct appeal. The
issue raises no constitutional question cognizable in this habeas corpus
proceeding as the conviction was not so devoid of evidentiary support as

to raise a due process issue. Johnson v. Turner, 429 F.2& 1152 (10th

Cir. 1970); Mathis v. People of the State of Colorado, 425 F.2d 1165

(l0th Cir. 1970).

Petiticner's fifth allegation is not supported by the record. The
Trial Court in Instruction No. 10 properly instructed the jury on cir-
cumstantial evidence. The attack on the instructions herein raises no

Federal constitutional question. Ortiz v. Baker, 411 .23 263 (10th Cir.

1969) cert. denied 396 U. S. 935 (1969). Habeas corpus is not available
to set aside a conviction on the basis of erroneous jury instructions un-

less the error has such an effect on the trial as to render it so funda-
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mentally unfair that it constitutes a denial of a fair trial in a con-

stitutional sense. Martinez v. Patterson, 371 F.2d 815 (10th Cir. 1966);

Woods v. Munns, 347 F.2d 948 (1l0th Cir. 1965); Alexander v. Daugherty,

286 F.2d 645 (10th Cir. 1961) cert. denied 366 U. S. 939 (1961); Line-

barger v. State of Oklahoma, Supra. Further, the Trial Court instructed

the Jury that the State had the burden of proof to establish the crime
charged beyond a reasconable doubt. Petitioner's bald, conclusory allega-
tion that the State failed to meet its burden of proof is covered in the
discussion regarding sufficiency of the evidence, above; and his bald, -
conclusory claim that the burden of proof was shifted to him is totally
without merit.

Petitioner's sixth and final allegation is that he did not receive
a full and fair hearing in his State post-conviction proceeding. There
is no Federal constitutional requirement that the State provide a means
of post-conviction review of State Court convictions. Further, it has

been stated that an error of law occurring in a collateral State pro-

ceeding does not reach constituticnal proportions. LeMay v. Henderson,

407 ¥.2d 494 (6th Cir. 1969) cert. denied 395 U. S. 970 (1969). The un-
availability or adequacy of State post-conviction procedures are material
only in the context of exhaustion of State remedies on federally pro-
tected rights. Errors or defects in a State post-conviction proceeding

do not render a prisoner's detention unlawful. See, Noble v. Sigler,

351 F.2d 673 (8th Cir. 1965) cert. denied 385 U. S. 853 (1966).
IT IS, THEREFORE, ORDERED that the petition for writ of habeas
corpus pursuant to 28 U.S.C. § 2254 be and it is hereby denied and the

case 1s dismissed.

Dated this i?/effaay of March, 1978, at Tulsa, Oklahoma.

Z e s

CHIEF JUDGE, UNITED STATES DISTRICT
COURT FOR THE NORTHERN DISTRICT OF
OKLAHOMA




[¥ THE UNITED STATES DISTRICT COURT FOR THE NORTﬁ.RN
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MAR 3 1 1975

Jack ¢ Silver
, O
U s DISTRICT COZ??‘T

No. 77-C-177-C

ALBERT EQUIPMENT COMPANY,INC.,
an Qklahoma Corporation,

Plaintiff,
Vs,

THE HCME INDEMNITY COMPANY, a
New York Corporation,

Defendant.

ORDER OF DISMISSAL

ON this QZLngday of L_:zzgéﬂgédLim_m’ 1678, upon the written
application of the parties for a Dismissal with Prejudice of the Complaint
and all causes of action, the Court havinp examined said application,
finds that said parties have entered into a compromise settlement covering
all claims involved in the Complaint and have requested the Court to
dismiss gsaid Complaint with prejudice to any future action, and the
Court being fully advised in the premises, finds that said Complaint
should be dismissed pursuant to sald application.

I'T 1% THEREFORE ORDERED, ADJUDCED AND DECKREED by the Court
that the Complaint and all causes of action of the Plaintiff filed
herein against the Defendant be and the same hereby is dismissed with

prejudice to any future action.

JUDGE, DISTRICT CQURT OF THE UNITED

STATES, NORTHERN DISTRICT OF OKLAHOMA
APPROVAL:

RICHARD CARPENTER

A : .

Attorney for Plaintiff




IN THE UNITED STATES DISTRICT COURT FOR
THE NORTHERN DISTRICT OF OKLAHOMA

PHILLIPS MACHINERY COMPANY,
Plaintiff,
vs. No. 77-C-304 (C)

LEBLOND, INC.,

et Nt Nt Nt N Yt Nt St

Defendant.

ORDER

Comes on for hearing and consideration in open Court
on this 3rd day of February, 1978, the plaintiff'’s Motion for
Summary Judgment filed November 2, 1977, as to the defendant's
counterclaim on an open account, and further the defendant's
Cross-Motion for Summary Judgment as to the counterclaim.
Having considered the pleadings and briefs and supporting
Affidavits as filed by both parties, and having heard argument
of counsel, the Court finds that the debt had been acknowledged
by both sides, there was no disputed amount and the amount was
not in controversy. The defendant, as creditor, 4id not intend
to enter into a separate agreement but merely was permitting
the plaintiff to make payments on the liquidated and acknowledged
debt over a longer period of time. The defendant never agreed to
accept anything different from what it considered itself entitled
to, and further, the amount was undisputed and not compromised in
any manner. Furthermore, this was simply an arrangement between
the parties which was not supported by any consideration.

The evidence does not reflect that there was a doubtful
or disputed claim or any controversy as to the amount owed by
the plaintiff to the defendant on its open account. The corres-

pondence between the parties supports this fact. The plaintiff
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was already obligated to pay the debt and simply made an arrange-
ment to pay what it already owed by installments. Therefore, an
agreement to do what the plaintiff is already obligated to do is
not supportive of consideration and does not constitute an accord

and satisfaction as claimed by the plaintiff.

THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED that
the plaintiff's Motion for Summary Judgment is hereby denied and
overruled and the defendant's Cross-Motion for Summary Judgment
is sustained and the defendant is granted judgment against the
plaintiff on its counterclaim which has now been paid by the
plaintiff and pursuant to hearing, the defendant is granted a
reasonable attorneys' fee in the amount of $2,450.00 plus $50.00

costs for a total of $2,500.00 to be taxed as costs of this action.

SO ORDERED this 3. 77* day of - .- {i , 1978.

United States District Judge




IN THE UNITED STATES DISTRICT COURT FOR

=1 LED

THE NORTHERN DISTRICT OF OKLAHOMA

MAR 291978

MIAMI STONE, INC., X .
X Jack C. Silver, Clark
Plaintiff X U. S. DISTRICT COURT
X
\ X NO. 77-C-229-B -
X
CENTEX MATERIALS, INC., X
X
Defendant X
ORDER OF DISMISSAL
29

_ iy
On this ?Vﬁ-' day of March, 1978, came on for consideration
the above styled and numbered cause, and the Court having been advised
by counsel for Plaintiff and Defendant that they had settled their

disputes and desired that this action be dismissed with prejudice;

IT IS, THERLFORE, ORDERED, ADJUDGED AND DECREED that the

——

above styled caus;?/including all claims and counterclaims, be and

the same hereby is dismissed with prejudice to the refiling of same.
29
SIGNED AND ENTERED this -7 day of March, 1978.

C:;ikm Cé?n4£;Z;n¢ﬂxf/

UNITED STATES DISTRICT JUDGE

AGREED AND APPROVED AS
TO FORM AND SUBSTANCE:

/ ~

Ben T. Owens Marsitell Simmors ’
Wallace & Owens Jenkens & Gilchrist
P. 0. Box 1168 2200 First National Bank Building
Miami, Oklahcona 74354 Dallas, Texas 75202 214-653-4500
/T . f
il P /f Fa f/
s L . v, e, o : : y . .
_ﬁA/dI’/j‘/{P/;%/z<ﬂhf J¢u¢¢u@92.&fﬁ;uw¢yLug
.“Floyd Walker Frederick N. Schneider III
Walker, Jackman & Livingston Boone, Ellison & Smith
1919 rFourth National Bank Bldg. 900 World Building
Tulsa, Oklahoma 74119 Tulsa, Oklahoma 74103
Attorneys for Plaintiff/ Attorneys for Defendant/

Counter Defendant Counter Plaintiff




IN THE UNITED STATES L/ISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

TIMOTHY WAYNE THOMAS,

Plaintiff,

/

vVS. No. 77-C-531-C
DAVID YOUNG, DISTRICT
ATTORNEY; THE HONORABLE
STREETER SPEAKMAN, JR.;
BRICE COLEMAN, SHERIFF OF
CREEK COUNTY, OKLAHCMA; AND g~ g
THE STATE OF OKLAHOMA, - l- E:

D

MAR 2 9 1978 ) s

J(\ngck C. Sitvar Clork
S DISTRIST
i Wit CQURT

Defendants.

This is & civil rights action brought pursuant to 42
G.5.C, §§ 1983 and 1985. The Court has before it for con-
sideration the motion of defendant State of Qklahoma to
dismiss for failure to state a claim upon which relief can
be granted.

The Court has previously held that the plaintiff has
failed to state a cause of action against any of the de-
fendants under 42 U.S.C. § 1985. It is now settled that a
state 1s not a "person" within the meaning of 42 U.S.C. §

1983, Meredith v. State of Arizona, 523 F.2d4 481 (9th Cir.

1975); Cheramie v. Tucker, 493 F.2d 586 (5th Cir. 1974), and

the plaintiff therefore has no claim against the State of
Oklahoma under that statute.
For the foregoing reasons, the motion to dismiss of

defendant State of Oklahoma is hereby sustained.

It is so Ordered this g& — day of March, 1978.

H. DALE é;%K

United States District Judge




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF CKLAHOMA

GENEVA JEFFRIES,
Plaintiff,

VSs. No. 77-C-301-C

FI1LED

JOSEPH CALIFANO, Secretary
cf Health, Education and

et Mt Nt N e et e e e e

Welfare,
Defendant. MAR 291978 /Y\/\/‘N"
Jack C. Sityer Clork
JUDGMEN T U.S. DisTRicT Coury

Plaintiff in this action has petitioned the Court to
review a final decision of the Secretary of the Department
of Health, Education and Welfare denying her the disabled
widows' benefits provided for in Section 202 (e) and 223 of
the Social Security Act, as amended (42 U.S.C. §§ 402 (e},
423). She asks that the Court reverse this decision, or in
the alternative, that the Court remand this action to the
secretary for further evidentiary proceedings.

This matter was first heard, on record, by an Admini-
strative Law Judge of the Bureau of Hearings and Appeals of
the Social Security Administration, whose written decision
was 1ssued March 14, 1977. The Administrative Law Judge
found that plaintiff was not entitled to disabled widows'
benefits under Sections 202(e) and 223 of the Social Secur-
ity Act, as amended. Thereafter, that decision was appealed
to the Appeals Council of the Bureau of Hearings and Appeals,
which Council on June 1, 1977 issued its findings that the
decision of the Administrative Law Judge was correct and
that further action by the Council would not result in any
change which would benefit the plaintiff. Thus the decision
of the Administrative Law Judge became the final decision of
the Secretary of the Department of Health, Education and
Welfare.

Judicial review of the Secretary's denial of Social




Security Disability Benefits is limited to a consideration
of the pleadings and the transcript filed by the Secretary
as required by 42 U.8.C. § 405{(g), and is not a trial de

novo, Atteberry v. Finch, 424 F.2d 36 (10th Cir. 1970);

Hobby v. Hodges, 215 F.2d4 754 (10th Cir. 1954}. The find-

ings of the Secretary and the inferences to be drawn there-
from are not to be disturbed by the Courts if there is
substantial evidence to support them. 42 U.S.C. § 405(g):

Atteberry v. Finch, supra. Substantial evidence has been

defined as

""Tmore than a mere scintilla. It means such
relevant evidence as a reasonable mind might
accept as adequate to support a conclusion.'”
Richardson v. Perales, 402 U.S. 389, 401, citing
Consolidated Edison Co. wv. NLRB, 305 U.S5. 197,
229 (1938).

It must be based on the record as a whole. See Glasgow v.

Weinberger, 405 F.Supp. 406, 408 (E.D. Cal. 1875). 1In

National Labor Relas. Bd. v. Columbian Enameling & Stamping

Co., 306 U.8, 292, 300 (1939), the Court, interpreting what

constitutes substantial evidence, stated:

"It must be enough to justify, if the trial
were to a jury, a refusal to direct a verdict
when the conclusion sought to be drawn from
it i1s one of fact for the jury."

Cited in Atteberry v. Finch, supra; Gardner v. Bishop, 362

r.2d 917 (10th Cir. 1966). See also Haley v. Celebrezze,

351 P.2d 516 (10th Cir. 1965); Frolsom v. O'Neal, 250 F,2d

946 (10th Cir. 1957). However, even though the findings of
the Secretary are supported by substantial evidence, a
reviewing court may set aside the decision 1if 1t was not
reached pursuant to the correct legal standards. See Knox

v. PFinch, 427 F.2d 919 (5th Cir. 1970}); Flake v. Gardner,

399 F.2d 532 (9th Cir. 1968); Branham v. Gardner, 383 F.2d

614 (6th Cir. 1967}; Garrett v. Richardson, 363 F.Supp. 83

(D.S.C. 1973).
Plaintiff contends that the Administrative Law Judge

relied exclusively on the reports of consultive physicians




appointed by the Secréiarf“who did not physically examine
the plaintiff, but instead based their opinions on the
reports of those physicians who digd physically examine the
plaintiff. Plaintiff further contends therefore that the
findings of the Administrative Law Judge are not supported
by substantial evidence. Plaintiff also contends that the
Administrative Law Judge did not apply the correct legal
standards in making said findings.

The applicable legal standards are more strict when a
claimant seeks disabled widows' benefits than when a claim-
ant seeks ordinary Social Security disability benefits. To
qualify for disabled widows' benefits under the Social
Security Act, a claimant must satisfy four requirements:

(1) The claimant must establish that she is at least fifty
years of age, and (2) that she is the widow of a wage earner
who died fully insured, and {3) that she has physical or
mental impairments which, under regulations promulgated by
the Secretary, are deemed to be of such severity as to
preclude her from engaging in any gainful activity, and (4)
that such disability began before the end of a "specified

period." 42 U.S5.C. §§ 402 (e) and 423(4) (2) (BY. See also

Sullivan v. Weinberger, 493 F.2d 855 (5th Cir. 1974); Clarke

v. Mathews, 420 I'.Supp. 1050 (D.Md. 1976): Zanoviak v.
Finch, 314 F.Supp. 1152 (W.D. Pa. 1970). The only reguire-
ment in dispute here is the third, relating to the level of
disability.

Whether a claimant is under a disability which prevents
her from engaging in "any gainful activity", 42 U.S.C. §
423{(d) (2) (B), is determined by reference to the "Listing of
Impairments" promulgated by the Secretary, 20 C.F.R., Appendix
to Subpart P, §§ 404.1501 et seq. If the claimed disability
is not found in the listed impairments, the claimant may
still qualify for disabled widows' benefits if she can

establish that her claimed disability is "medically the




egquivalent of a listed impairment." 20 C.F.R. § 404.1504.

Plaintiff's claimed disability is phlebitis. The
medical evidence before the Administrative Law Judge in-
cluded the reports of three examining physicians, Dr. Lawrence
K. Johnson, D.O., Dr. L. W. Hickman, D.0., and Dr. Paul N.
Atkins, Jr., M.D., and the reports of two consultive physi-
cians appointed by the Secretary who rendered opinions as to
plaintiff's condition based upon the reports from Dr. Johnson
and Dr. Hickman, respectively.

Relying upon a medical history, laboratory tests, and
several days observation, Dr. Johnson diagnosed plaintiff's
condition, insofar as is relevant here, as phlebitis. See
pages 91 and 106. In his medical report at pages 103-104 he
reports that plaintiff's chief complaint was marked edema
from the ankle to the knee of her left leg.

Dr. Johnson referred plaintiff to Dr. Hickman at Okla-
homa Osteopathic Hospital. ©Dr. Hickman toock a medical
history from plaintiff and performed a general physical
examination. Dr. Hickman also directed that a vencgraphy be
performed on plaintiff's legs. The results of that test are
as follows:

"BILATERAL LOWER EXTREMITY VENOGRAPHY
Bilateral lower extremity venography shows
evidence of varicosities and incompetent per-
forators in the lower half of legs bilaterally.
Some incompetence is noted in the upper leg on
the left side. The upper leg on the right side
is normal. ©No evidence of venous thrombosis
is detected." Page 111.
Dr, Hickman's final diagnosis, insofar as is relevant here,
was chronic left iliofemoral thrombophlebitis, with recurrent
episodes. See page 110. He also notes in his report at
page 109 that plaintiff exhibited lower extremity swelling,
but that there was minimal discoloration in that area.
A consultive physician reviewed Dr. Johnson's report

and rendered this opinion at page 88:

"This woman has had one known episode of phle-
bitis without evidence of chronic obstruction




"

of deep venous return, recurrent ulceration

or extensive brawny edema. The physician
whose sighature appears on this determination,
having considered all the medical evidence,
conciudes that the claimants' [sic] impairment
does not meet or equal the level of severity
described in the listing of impairments, ap-
pendix to subpart P of regulations number 4."

A second consultive physician reviewed Dr. Hickman's report
and the opinion of the first consultive physician and rendered
this opinion at page 90:

"Medical evidence shows chronic thrombophlebitis
which resolves with proper treatment. Evidence
also shows exogenous obesity which significantly
affects the thrombophlebitis. There is rno
evidence of chronic obstruction of deep venous
return or of recurrent ulceration or extensive
brawney edema. The physician whose signature
appears on this determination, having considered
all the medical evidence, concludes that the
claimant's impairment does not meet or equal

the level of severity described in the listing
of impairment's [sic], Appendix to Sub-Part P

of Regulations No. 4. Therefore disability is
not established."

Dr. Atkins took a brief medical history from plaintiff,
and took x-rays and performed a physical examination of
plaintiff's left leg. Dr. Atkins alsoc considered the reports
of Dr's. Johnson and Hickman. Dr. Atkins concluded that
plaintiff had suffered an injury to her left leg which had
aggravated a pre-existing thrombophlebitis of the left leg.
He also noted that plaintiff's left leg was swollen from the
foot to the groin and that there were indications of poor
circulation. ©Page 147. Dr. Atkins' deposition was also
included in the evidence before the Administrative Law
Judge. He there elaborated upon his diagnosis as follows at
pages 154-155:

"The injury that she suffered at that time
in my opinion was an aggravation of a pre-
existing femoral thrombophlebitis of the left
leg. The two things, one, you have a history
of a thrombophlebitis and you aggravate this,
the thrombophlebitis itself being an inflam-
matory process of the blood vessel itself as
opposed to what is known as a phlebothrombosis
which is an actual thrombus or a block of the
phlebus. An injury or an aggravation of that
thrombophlebitis causes the wall to become

thicker due to aggravation of the pre-existing
condition and makes for the possibility of the




pnan, .,

phlebothrombosis tc¢ occur. If the phlebothrom-
bosis does occur and it is very apt to occur

at sometime at a later date following the injury
and the narrowing of the lumen of the vessel,
the patient is then subject to the possibilities
of emboli with these emboli causing coronary
thrombosis or any kind of mesenteric embolic
phenomena or pulmonary embolus or an actual CVA
due to lodging in the cranium."”

The Court finds that the Administrative Law Judge
applied the correct legal standards in making his findings
in regard to plaintiff's claim for disabled widows' benefits.
The Court further finds that the medical evidence before the
Administrative Law Judge satisfied the requirements of 20
C.F.R. § 404.1505 ("Determining Medical Equivalence"), and
20 C.F.R. § 404.1506 ("Listing of Impairments in Appendix")
and that said evidence constitutes substantial evidence in
support of his findings.

The Court cannot accept plaintiff's argument that the
Administrative Law Judge relied exclusively on the opinions
of the consultive physicians appointed by the Secretary in
making his findings. He found, at page 10, that

ic] laimant has phlebitis affecting the left
lower extremity but a severe condition was
not demonstrated by a venogram, and there

has been no evidence of a chronic obstruction
of a deep venous return recurrent tlceration,
or extensive brawny edema."

This finding as to plaintiff's condition, even though it
contains much thé same language as the opinions of the
consultive physicians, is confirmed by the reports of the
examining physicians. The similarity in language is obviously
due to the use of one of the impairment listings as a common
point of reference. Impairment listing 4.12 provides:

"Chronic venous insufficiency, lower extremity.

With chronic obstruction of the deep venous re-

turn, superficial varicosities, recurrent ul-
ceration, and extensive brawny edema."

Plaintiff cites the case of Webb v. Weinberger, 371

F.Supp. 793 (N.D. Ind. 1974), in support of her contention
that the reports of non-examining consultive physicians
cannot constitute substantial evidence. That case elaborated

upon the holding in Richardson v. Perales, supra, where the




Supreme Court approved the use of such medical advisors in
disability cases presenting complex medical problems. Webb
is distinguishable from the case at bar in several respects.
Most importantly, in that case the opinion of the consultive
or advisory physiciah appointed by the Secretary was con-
trary to the opinions of the examining physicians. See

Richardson v. Perales, supra, at page 408; Ehrenreich v.

Weinberger, 397 F.Supp. 693, 696-97 (W.D.N.Y. 1975); Zanoviak

v. Finch, supra, at page 1156. Furthermore, Webb involved

an application for ordinary Social Security disability
benefits. A claim for disabled widows' benefits reguires an
evaluation of the "medical equivalence" of the claimed
disability to the listed impairments. A finding of medical
equivalence must be based upon

"medical evidence demonstrated by medically
acceptable clinical and laboratory diagnostic
techniques, including a medical judgment furn-
ished by one or more physicians designated

by the SBecretary, relative +to the guestion

of medical equivalence. A "physician desig-
nated by the Secretary" shall include a phys-
ician in the employ of or engaged for this
purpose by the Administration, the Railroad
Retirement Board, or a State agency authorized
to make determinations of disability." 20 C.F.R.
§ 404.1505(b).

Therefore, in the case of an application for disabled widows'
benefits, a physician appointed by the Secretary is specif-
icaily required to render an independent opiniocn on the

evidence. See Sullivan v. Weinberger, Supra, at pages 860-

61.

Because the findings of the Administrative Law Judge
are supported by substantial evidence and because said
findings are based upon the correct legal standards, it is
the determination of the Court that the plaintiff is in fact
not entitled to disabled widows' benefits under the Social
Security Act. Judgment is so entered on behalf of the

defendant.




It is so Ordered this Z ? ~ _day of March, 1978.

B p N My Lo

H. DALE COOK
United States District Judge




IN THE UNITED STATES DISTRICT COURT

TOR THE NORPIERN DISTRICT OF OKLAHOMA

JOANN McDONALD,
Plaintiff,
vs.

JESS 0. WALKER, ROBERT M.
THOMPSON, FLOYD MOSS, HAROLD

D. MORGAN, KENNETH MCDONALD,
ARCHIE JONES, EMMETT HULL, JOE
DAVENPORT, LARRY D. STUART,

JOHN DOE, Unknown Police Officer
for the City of Vinita, Oklahama,
and SOUTHWESTERN BELI TELEPHONE
COMPANY ,

No. 75-C-469-B

FILED

N et e M et S S et Tt M s Mt S S et

Defendants.

MAR 2 8 1978

ORDER Jack €. Sitver, Clerk
o U, S. DISTRICT COURT

Plaintiff, JoAnn McDonald, having moved the Court for an Order
dismissing the above-entitled action with prejwiice as to defendant, Jess

0. Walker; and it appearing that settlement discussions between the parties

. have been completed and an amicable agreement between the parties has been

reached; that said agreament has been made by the parties solely and for the

. purpose of compromising and settling the matters involved in this action,

without the expense and inconvenience of trial; that as a result of the
agreement, a release of all claims both present and future against defendant,
Jess 0. Walker, arising out of the events enumerated in plaintiff's camplaint
has been executed by plaintiff and delivered to defendant's counsel, 0. B.

Johnston III; that in exchange for plaintiff's release, she has received

 payment from defendant, Jess O. Walker, in the amount of $1,000.00; and it

appearing to the Court that defendant's attorney joins with and concurs in
this request for dismissal, and that such motion is made for good cause, it is
ORDERED that Jess 0. Walker is dismissed from the ahove-entitled

action with prejudice.

MAR 28 1978

Dated:




IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF OKLAHOMA

JOANN MCDONALD,

Plaintiff,
-ys~

)
)
) FITLE D
JESS O. WALKER, ROBERT M. )
THOMPSON, FLOYD MOSS, HAROLD D. )
MORGAN, KENNETH MCDONALD, ) MAR 2 38 1978
ARCHIE JONES, EMMETT HULL, JOE )
DAVENPORT, LARRY D. STUART, )
JOHN DOE, Unknown Police Officer for )
the City of Vinita, Oklahoma, and )
SOUTHWESTERN BELL TELEPHONE )
COMPANY, )
)

r fack € Q‘fﬂr Clork
J. S DISYEICT enygnT

Defendants. No. 75~C-469-B

ORDER

Plaintiff, JoAnn MeDonald, having moved the Court for an Order dismissing
the above-entitled action without prejudice as to defendant, Kenneth MeDonald;

And it appearing that defendant in his answer made no counterclaim against
plaintiff and will not be substantially prejudiced by a dismissal; and it further appearing
to the Court that defendant's attorney joins with and eoncurs in this request for dis-
missal; therefore,

IT IS ORDERED that the above-entitled action be, and it is hereby,
- dismissed without prejudice as to Kenneth MeDonald.

NAR 28
Dated A , 1978.

ﬁ‘g ,&.,?
({?’?f‘} T
S N . T e

United States District Judge

s




IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF OKLAHOMA

JOANN MCDONALD, ) |
Plaintiff, ) L E D
-vs- ;
JESS O. WALKER, ROBERT M, ) MAR 2 8 1978
THOMPSON, FLOYD MOSS, HAROLD D. )

MORGAN, KENNETH MCDONALD, ) e P s Dlerk
ARCHIE JONES, EMMETT HULL, JOE ) HER e
¢ DAVENPORT, LARRY D. STUART, ) LG, DETTCT COURT

JOHN DOE, Unknown Police Officer for )
the City of Vinita, Okizhoma, and )
SOUTHWESTERN BELL TELEPHONE )
COMPANY, )
Defendants. } No. 75~C-469-B
ORDER

Plaintiff, JoAnn MeDonald, having moved the Court for an Order dismissing

. the above-entitled action with prejudice as to defendant, Floyd Moss; and it appearing

that settlement discussions between the parties have been completed and an amicable
agreement between the parties has been reached; that said agreement has been made by
the parties solely and for the purpose of compromising and settling the matters involved

in this action, without the expense and inconvenience of trial; that as a result of the

. agreement, a release of all claims both present and future against defendant, Floyd

Moss, arising out of the events enumerated in plaintiff's complaint has been executed by

plaintiff and delivered to defendant's counsel, Larry Brooks; that in exchange for

. plaintiff’s release, she has received payment from defendant, Floyd Moss, in the amount

of $500.00; and it appearing to the Court that defendant's attorney joins with and
coneurs in this request for dismissal, and that such motion is made for good cause, it is
ORDERED that Floyd Moss is dismissed from the above-entitled action with

prejudice.

[t

Dated VAR < , 1978.

United States Distriet Judge
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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF OKLAHOMA

JOANN MCDONALD, )
Plaintiff, )
, =Vs- ) o —
d 1oL E &
. JESS O. WALKER, ROBERT M. )
. THOMPSON, FLOYD MOSS, HAROLD D. ) ,
' MORGAN, KENNETH MCDONALD, ) MAR 2 8 1978
' ARCHIE JONES, EMMETT HULL, JOE ) .
DAVENPORT, LARRY D. STUART, ) 2tk T Sitvor, (e
JOHN DOE, Unknown Police Officer for ) J. S. DisTenT COUnT
. the City of Vinita, Oklahoma, and ) ‘
SOUTHWESTERN BELL TELEPHONE )
COMPANY, )
Defendants. ) No. 75-C-469-B
ORDER

Plaintiff, JoAnn McDonald, having moved the Court for an Order dismissing

. the above-entitled action without prejudice as to defendant, Robert M. Thompson;

And it appearing that defendant, in his answer, made no eounterelaim

| against plaintiff and will not be substantially prejudiced by & dismissal; and it further

_ appearing to the Court that defendant's attorney joins with and conecurs in this request

for dismissal; therefore,

IT IS ORDERED that the above-entitled action be, and it is hereby,

| dismissed without prejudice as to Robert M. Thompson.

an .
Dated MA ~ , 1978.
4
e L ; .
ey

United States District Judge




MAR 2 8 1978

fack €. Silver, Clerk
U. S. DISTRICT COURT

IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,

)
Plaintiff, )
V. ) NOS. 78-C-66-B
) 77-CR-9
EMMETT LAVERNE MUNDEN, )
Movant. )
ORDER

The Court has for consideration a motion pursuant to 28 U.S.C.
§ 2255 filed pro se, in forma pauperis, by Emmett Laverne Munden. The
cause has been assigned civil Case No. 78-C-66~B and docketed in his -
criminal Case No. 77-CR-9.

Movant is a prisoner in the Federal Correctional Institution, E1l
Reno, Oklahoma, pursuant to sentence upon revocation of probation in
the criminal cause. In his § 2255 motion, Movant demands his release
from custody and as grounds therefor claims that he is being deprived
of his liberty in violation of his rights guaranteed by the Constitution
of the United States cf America. In particular, Movant claims that:

He has been twice placed in jeopardy for the same offense when

probation, for technical violations, was not revoked and the

Movant required to serve the remaining period of the thirty

month probation sentence, but rather was sentenced to three

vears confinement to be followed by three years prcbation.
Because of this Court's ruling on that issue, the remaining issue pre-
sented need not be considered.

In his criminal cause, Case No. 77-CR-9, the Movant was charged by
two-count indictment in the United States District Court in Kansas with
a Dver Act in violation of 18 U.5.C. § 2312 in Count One, and with sell-
ing and disposing of a stclen vehicle in violation of 18 U.S.C. § 2313
in Count Two. He entered a plea of guilty upon transfer to this District
from Kansas under Rule 20, Federal Rules of Criminal Procedure. ©On Feb-
ruary 15, 1977, he was sentenced on each count in accordance with 18
U.5.C. § 3651 to thirty-three months with the condition that he be con-
fined in a jail-type institution for a period of three months, and the
execution of the remainder of the sentence was suspended and he was
placed on probation for thirty months, the sentence on Count Two to run
concurrently with the sentence on Count One.

On November 15, 1977, following probation revocation hearing, proba-

tion was revoked and the Movant was sentenced to the custody of the At-

torney General for three years on Count One and the imposition of sentence




was suspended and he was placed on probation for three yvears on Count
Two, the probationary period to follow the incarceration in Count One.
The Court having carefully reviewed the § 2255 motion finds that
response and evidentiary hearing are not required and that the motion
should be sustained in part. That is, the sentence imposed November 15,
1977, at probation revocation in excess of thirty months should be va-
cated, set aside and held for naught. Further, Movant should receive
credit for the time served to date in jail-type custody on said thirty-
month period. Imposition of sentence in excess of what the law permits

does nct render the sentence or authorized portion of the sentence void.

Browning v. Crouse, 356 F.2d 178 (10th Cir. 1966) cert. denied 384 U. S.

973 (1966).
18 U.5.C. § 3653 provides in pertinent part:
"As speedily as possible after arrest the probationer shall be
taken before the court for the district having jurisdiction
over him. Thereupon the court may revoke the probation and re-
quire him to serve the sentence imposed, or any lesser sentence,
and, if imposition of sentence was suspended, may impose any
sentence which might originally have been imposed."
Pursuant to that section of the Federal Code, since the original sentence
on February 15, 1977, was to thirty-three months, this Court was limited
on probation revocation to the term of the original sentence or a lesser
sentence. However, within that limit, sentencing on revocation of proba-

tion does not place the defendant in double jeopardy. Further, the full

thirty-month probationary term may be imposed with no credit on said peri-

od for the time released on probation. Thomas v. United States, 327 F.24
795 (10th Cir. 1964) cert. denied 377 U. S. 1000 (1964) . |

IT IS5, THEREFORE, ORDERED that the motion pursuant to 28 U.S.C.

§ 2255 of Emmett Laverne Munden be and it is hereby sustained in part,
and the sentence imposed upon revocation of probation on November 15,
1977, in so far as it exceeds thirty (30) months is vacated, set aside
and held for naught.

IT IS5 FURTHER ORDERED that the Movant, Emmett Laverne Munden, re-
ceive credit on the term of thirty months for all jail-type custody
served to date in connection with the revocation of his probation.

Dated this ngﬁéfday of March, 1978, at Tulsa, Oklahoma.

oo, & 5T

CHIEF JUDGE, UNITED STATES DISTRILCT
COUGRT FOR THE NORTHERN DISTRICT OF
OKLAHOMA
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MAR 2 8 1978
IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA Jack C. Silver, Clerk

PHILLIP BRADLEY POLK, # 92858, 1. S. DISTRICT COURT

)
Petitioner, )

v. ) NO. 77-C-451-B
)
RICHARD A. CRISP, Warden, )
Oklahoma State Penitentiary, )
Respondent. )

ORDER

The Court has for consideration the pro se, in forma pauperis,
petition for writ of habeas corpus pursuant to 28 U.S.C. § 2254 filed
by Phillip Bradley Polk. Petitioner is a prisoner in the Oklahoma State
Penitentiary serving a sentence of ten years imprisonment upon conviction
by jury of robbery with firearms after former conviction of a felony in
the District Court of Tulsa County, State of Oklahoma, in Case No. CRF-
76-399. On direct appeal, Case No. F-~76-892, the Cklahoma Court of Crim-
inal Appeals affirmed the conviction and modified the original sentence

of fifty years to ten years imprisonment. Polk v. State, Okl. Cr., 561

P.2d 558 (1977). Thereafter, Petitioner filed an application for post-
conviction relief, Case No. CRF-76-399, which was denied by the District
Court of Tulsa County, and the denial was affirmed on appeal by the Okla-
homa Court of Criminal Appeals, Case No. PC-77-648. Petitioner's State
remedies have been exhausted.

Petitioner demands his release from custedy and as grounds therefor
clains that he is being deprived of his liberty in violation of his rights
under the Constitution of the United States of America. In particular,

Petitioner claims:

1. There was reasonable doubt to convict Petitioner of the crime
of robbery with firearms in that the victim identified Peti-
tioner from a photograph at which time she told the police

officer the robber had a defective eye, which Petitioner does
not have.

2. The jury verdict was based solely on the prejudicial remarks
of the prosecutor.

.3. There was insufficient evidence to support robbery with fire-

arms in that no firearm was produced or recovered from Peti-
tioner.

4. The second stage of the proceeding regarding the after former
conviction of a felony was conducted without Petitioner being
present and no proof was offered that Petitioner and the per-

son named on the certified copy of the prior conviction were
cne and the same person.




The Court having carefully rev.ewed the petition, response, and
transcripts and records of the State proceedings, and being fully ad-
vised in the premises, finds that there is no necessity for an eviden-
tiary hearing herein and that the petition for writ of habeas corpus
should be denied and the case dismissed.

Petitioner's first coﬁtention is totally without merit. The victim
identified Petitioner on three occasions. She selected his picture from
some 60 to 75 shown her by police officers within minutes after she had
been rcbbed. Two days later she pointed him out in a five-man lineup at ~
the police station. She identified him at trial. Her identification in
each instance, as clearly appears from the preliminary hearing and trial
transcripts, was based on her observation of the Petitioner at the time
of the commission of the crime, despite valiant efforts by defense coun-
sel to create doubt in the minds of the jury as to the identification.
There is no hint of impermissible suggestiveness in regard to the identi-
fication of the Petitioner by the victim. There is simply not present in
the record the slighest possibility of a misidentification under all the

circumstances. Neil v. Biggers, 409 U. S. 188 (1972). Further, the cred-

ibility of witnesses is within the province of the triers of facts, and
where, as here, the Petitioner's contention goes only to the credibility
of the witness and the weight to be given her testimony, there is no proper

ground for habeas corpus relief. Trujillo v. Tinsley, 333 F.2d 185 (10th

Cir. 1964}).

The second assertion alsc fails. This issue as to prejudicial re=-
marks by the prosecutor in appealing to the passions and prejudices of
the jury was considered by the highest State Court on direct appeal.

That Court found the remarks complained of were error and that the Trial
Court should have granted defense counsel's request for an admonition to
the jury, but that the error was not so serious as to result in a miscar-
riage of justice or require reversal. As to the prosecutor's same type
remarks made in the second stage of the trial regarding sentence, after
guilt had been established, the Appellate Court modified the sentence from
fifty years to ten years imprisonment. This Court agrees with the State
Appellate Court, and having carefully reviewed the trial transcript finds
that the comments of the prosecutor were not so prejudicial or offensive

as to deprive the Petitioner a fair trial. Chapman v. California, 386




U. 8. 18 (1967); Berger v. United States, 295 U, S. 78 (1935); Alexander

v. Daugherty, 286 F.2d 645 (10th Cir. 1961); Poulson v. Turner, 359 F.2d

588 (10th Cir. 1966) cert. denied 385 U. S. 905 (1966); Sanchez v. Heggie,

531 F.2d 964 (l0th Cir. 1976).

Petitioner's third contention that the evidence was insufficient to
convict because no firearm was recovered from him or produced at trial
raises no constitutional gquestion cognizable in this habeas corpus pro-
ceeding as the conviction was not so devoid of evidentiary support as to

w

raise a due process issue. Johnson v. Turner, 429 F.2d 1152 (10th Cir.

1970); Mathis v. People of the State of Colorado, 425 F.2d 1165 (10th Cir.

1970) .

His fourth and last issue that the second stage of his trial regarding
enhanced punishment for former conviction of a felony was conducted with-
out his presence or without proving that he was the same person as named
on the certified copy of the prior conviction is also without merit. A
first offense, with no prior convictions, of robbery with firearms in vio-
lation of 21 0.5.A. § 801 provides for a sentence to any term of years not
less than five. Petitioner's sentence has been reduced from fifty to ten
years. His defense counsel stipulated tﬁat the name of the person on the
certified copy of the prior Judgment and Sentence and that of the Defendant,
Petitioner herein, were one and the same. After being found guilty of
robbery with firearms, Defendant was being returned to Court following a
recess for the second stage of the proceedings and escaped from custody.
The Trial Court continued the jury proceedings until the next day, took
testimony in chambers regarding the matter, and ruled that the Defendant
had escaped, had voluntarily absconded, and thereby waived his rights to
be present for the second stage of the proceedings, relying on Warren v.
State, Okl. Cr., 537 P.2d 443 (1975). Actual sentence was not imposed
until the Petitioner had been returned to custody and was present before
the Court. This Court finds no error in said ruling and the State proce-
dure in these circumstances. BAny other course would be to invite at-
tempted escapes and the resultant danger to lives in such chicanery.

There can be no doubt that the governmental prerogative to proceed with
a trial may not be defeated by conduct of the accused that prevents the

trial from going forward. See, Diaz v. United States, 223 U. S. 442 (1912):

Illinocis v. Allen, 397 U. S. 337 (1970).

_.3_.




IT IS, THEREFORE, ORDERED that the petition for writ of habeas

COrpus pursuant to 28 U.S5.C. § 2254 of Phillip Bradley Polk be and it

is hereby denied and the case is dismissed.

!
Dated this g&jﬂ day of March, 1978, at Tulsa, Oklahoma.

CHIEF¥ JUDGE, UNITED STATES DISTRICT
COURT FOR THE NORTHERN DISTRICT OF
OKLAHOMA
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MAR 28 1978
IN THE UNITED STATES DISTRICT COURT FOR THE ,
NORTHERN DISTRICT OF OKLAHOMA Jack C. Silver, Clerk
U. S. DISTRICT ¢
UNITED STATES OF AMERICA, ) OURT
Plaintiff, )
V. ) NOS. 78-C-59-B
) 77-CR-62
WILLIE PAUL SMITH, )
Movant. )
ORDER

The Court has for consideration the motion pursuant to 28 U.S.C.

§ 2255 filed by counsel on behalf of Willie Paul Smith. The cause has
been assigned civil Case No. 78-C-59 and docketed in his criminal Case
No. 77-CR-62.

Movant is a prisoner in the Creek County Jail, Sapulpa, Oklahoma,
pursuant to State convictions and sentences imposed January 31, 1978, of
two years in CRF-77-67 and one yvear in CRF-74~38. He will thereafter
serve a sentence of eighteen months imposed August 23, 1977, by this
Court in Case No. 77-CR-62 pursuant to his conviction on plea of guilty
to Count One of an indictment charging interstate transportation of
stolen firearms in violation of 18 U.S.C. § 922(i). The Movant was
charged in one additional count which was dismissed.

Movant in his § 2255 motion demands his release from custody and
as grounds therefor claims that he is being deprived of his liberty in
violation of his rights guaranteed by the Constitution of the United
States of America. 1In particular, Movant claims that:

His plea of guilty was not knowing and voluntary in that he

understood at sentencing that the sentence imposed would be

served in a Federal penitentiary and any sentence received

in pending State cases would run concurrently with the fed-

erally imposed time.

The Court has carefully reviewed this matter and being fully advised
in the premises finds that a response and evidentiary hearing are not nec-

essary and that the motion should be denied.

-

When taking his plea of guilty, the Court fully explained to the De-
fendant, Movant herein, the maximum sentence that could be imposed for
the crime, that the Court was not bound by any agreement regarding sen-
tence, and could impose any sentence permitted by law including the maxi-
mum. Movant was then given the maximum sentence pursuant to 18 U.S.C.

§§ 4216:5010(e) for study, report and recommendation to the Court as to

the appropriate sentence. Following receipt of that report, which was




reviewed with Movant and his counsel in open Court, definitive sentence
was imposed August 23, 1977, to three years eligible for parole in the
discretion of the Parole Commission pursuant to 18 U.S.C. § 4205(a).
Further, it was recommended that the Movant receive vocational training
during his period of incarceration.

Defensz counsel reminded the Court after sentence had been imposed
that the Movant was still facing charges in the State of Oklahoma. It
was recognized in open Court in the Movant's presence by the sentencing
Judge and defense counsel that under State of Oklahoma law the State
Trial Judge could not impose his sentence, if any, to run concurrently
with the Federal sentence, but that this was a matter that could be
called to this Federal Court's attention if necessary by appropriate
motion. Further, it was discussed in open Court that the Movant had
been at all times before this Court on ad prosequendum writ, borrowed
from the State of Oklahoma, and that any sentence imposed by the State
Court would run first in time. Therefore, Movant's contention that his
plea to this Court was not knowing and voluntary is without merit. All
of the discussion as to the possibility of a concurrent sentence occurred
long after the plea and after definitive sentence had been imposed.

This Court did not impose the Federal sentence to run concurrently
with the prospective State sentences. Even had it done so, the applicable
Federal statutes provide in pertinent part:

18 U.S.C. § 3568: "The sentence of imprisonment of any person

convicted of an offense shall commence to run from the date on

which such person is received at the penitentiary, reformatory,

or jail for service of such sentence. . . . No sentence shall

pPrescribe any other method of computing the term."

18 U.S.C. § 4082: "(A) A person convicted of an offense against

the United States shall be committed, for such term of imprison-

ment as the court may direct, to the custody of the Attorney Gen-
eral of the United States, who shall designate the place of con-
finement where the sentence shall be served."

Pursuant tc these Federal Statutes, the Attorney General has the exclusive

power to designate the place where Federal sentences shall be served.

Stillwell v. Looney, 207 F.2d 359 (10th Cir. 1953); Werntz v. Looney,

208 F.2d 102, 103 n. 2 (10th Cir. 1953). The United States District
Court must be cognizant of and give effect to all applicable United

States statutes. Miller v. Willingham, 400 F.2d 873 (10th Cir. 1968).

- -




Our Tenth Circuit Court of Appeals as held that the place of confinement
is no part of the sentence, but is a matter for the determination of the
Attorney General; and therefore, that it is beyond the power of a Federal
Court to order that its sentence be served concurrently with a State sen-
tence. The concurrency lagguage is gurplusage or a recommendation as to
place of confinement. It is equally clear that the initial concurrence,
although beyond the power of the Court, does not render a Federal sentence

so imposed invalid. Bowen v. United States, 174 F.2d 323 (10th Cir. 1949);

Joslin v. Moseley, 420 F.2d 1204 (10th Cir. 1969); Sluder v. Malley, No.

77=1454 unpublished (10th Cir. filed Dec. 22, 1977). The Attorney General
has the discretion, may, and frequently does, honor the recommendation that
the Federal sentence be served concurrently with a State sentence in a State

institution. See, Stillwell v. Looney, Supra.; Werntz v. Looney, Supra.

However, the Attorney General is under no obligation to do so and could

disregard the sentencing Court's recommendation. See, Bowen v. United

States, Supra.

Further, this motion under consideration if treated as a motion for
modification of sentence pursuant to Rule 35, Federal Rules of Criminal
Procedure, is out of time. The 120-day jurisdictional period within which
a Rule 35 motion may be considered has expired.

IT IS, THEREFORE, ORDERED that the motion pursuant to 28 U.S.C. § 2255
on behalf of Willie Paul Smith be and it is hereby denied ana the case is

dismissed.

rm
Dated this gg”'day of March, 1978, at Tulsa, Oklahoma.

CHIEF JUDGE, UNITED STATES DISTRICT
COURT FOR THE NORTHERN DISTRICT OQF
OKLAHOMA




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,

| Plaintiff,
vs. CIVIL ACTION NO. 78-C-38-C
BETTY LEE GRAY a/k/a BETTY GRAY

a/k/a BETTY J. GRAY, FIRST
NATIONAL BANK AND TRUST COMPANY,

T Nt St Nt St St Mt et Vsl st ol N Sl v

a Corporation, TULSA ADJUSTMENT F L Ep

BUREAU, INC., COUNTY TREASURER,

Tulsa County, and BOARD OF COUNTY

COMMISSIONERS, Tulsa County, MAR o g 1978
Defendants.

U S. DLSTRICT counT
JUDGMENT OF FORECLOSURE o

THIS MATTER COMES on for consideration this ,(@/’f’z’
day of March, 1978, the Plaintiff appearing by Robert Pp. Santee,
Assistant United States Attorney; and the Defendants, County
Treasurer, Tulsa County, and Board of County Commissioners, Tulsa
County, appearing by their attorney, Andrew B. Allen, Assistant
District Attorney; the Defendant, Tulsa Adjustment Bureau, Inc.,
appearing by its attorney, D. Wm. Jacobus, Jr.; the Defendant,
First National Bank and Trust Company, a Corporation, appearing
by its attorney, Jim D. Shofner; and, the Defendant, Betty Lee
Gray a/k/a Betty Gray a/k/a Betty J. Gray, appearing not.

The Court being fully advised and having examined the
file herein finds that befendants, First National Bank and Trust
Company, a corporation, Tulsa Adjustment Bureau, Inc., County
Treasurer, Tulsa County, and Board of County Commissioners, Tulsa
County, were served with Summons and Complaint on January 25, 1978;
and, that Defendant, Betty Lee Gray a/k/a Betty Gray a/k/a Betty J.
Gray, was served with Summons and Complaint on February 19, 1978;
all as appears on the United States Marshal's Service herein.

It appearing that the Defendants, County Treasurer, Tulsa

County, and Board of County Commissioners, Tulsa County, have duly

o



filed their Answers herein on February 14, 1978; that Defendant,
First National Bank and Trust Company, a Corporation, has duly
filed its Answer and Disclaimer on February 7, 1978, that Defendant,
Tulsa Adjustment Bureau, Inc., has duly filed its Disclaimer on
January 27, 1978; and, that Defendant, Betty Lee Gray a/k/a Betty
Gray a/k/a Betty J. Gray, has failed to answer herein and that
default has been entered by the Clerk of this Court.

The Court further finds that this is a suit based
upon a mortgage note and foreclosure on a real property mortgage
securing said mortgage note upon the following described real
property located in Tulsa County, Oklahoma, within the Northern
Judicial District of Oklahoma:

Lot Twenty-Five (25), Block Four (4), SUBURBAN

ACRES SECOND ADDITION to the City of Tulsa, Tulsa

County, State of Oklahoma, according to the

recorded plat thereof,

THAT the Defendant, Betty Lee Gray, did, on the 20th
day of March, 1975, execute and deliver to the Administrator
of Veterans Affairs, her mortgage and mortgage note in the sum
of $9,500.00 with 9 percent interest per annum, and furﬁher
providing for the payment of monthly installments of principal
and interest.

The Court further finds that Defendant, Betty Lee Gray,
made default under the terms of the aforesaid mortgage note
by reason of her failure‘to make monthly installments due thereon,
which default has continued and that by reason thereof the above-
named Defendant is now indebted to the Plaintiff in the sum
of $9,358.86 as unpaid principal with interest thereon at the
rate of 9 percent per annum from July 1, 1977, until paid, plus
the cost of this action accrued and accruing.

The Court further finds that there is due and owing

to the County of Tulsa, State of Oklahoma, from Defendant, Betty

Lee Gray, the sum of $ _//Z.QLP plus interest according to
. - , .

law for personal property taxes for the year (s) /‘?j7é: and




that Tulsa County should have judgment, in rem, for said amount,
but that such judgment is subject to and inferior to the first
mortgage lien of the Plaintiff herein.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that
the Plaintiff have and recover judgment against Defendant, Betty
Lee Gray, in personam, for the sum of $9,358.86 with interest
thereon at the rate of 9 percent per annum from July 1, 1977,
plus the cost of this action accrued and accruing, plus any
additional sums advanced or to be advanced or expended during
this foreclosure action by Plaintiff for taxes, insurance, abstract-
ing, or sums for the preservation of the subject property.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the
County of Tulsa have and recover judgment, in rem, against Defendant,

- ok
Betty Lee Gray, for the sum of $ //;«9” as of the date of

this judgment plus interest thereafter according to law for
personal property taxes, but that such judgment is subject to
and inferior to the first ﬁortgage lien of the Plaintiff herein.

.IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that
upon the failure of said Defendant to satisfy Plaintiff's money
judgment herein, an Order of Sale shall be issued to the United
States Marshal for the Northern District of Oklahoma, commanding
him to advertise and sell with appraisement the real property
and apply the proceeds thereof in satisfaction of Plaintiff's
judgment. The residue, if any, shall be deposited with the
Clerk of the Court to await further order of the Court.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that from

and after the sale of said property, under and by virtue of
this judgment and decree, all of the Defendants and each of
them and all persons claiming under them since the filing of
the complaint herein be and they are forever barred and foreclosed

of any right, title, interest or claim in or to the real property




or any part thereof, specifically including any lien for personal
property taxes which may have been filed during the pendency

of this action.

J/ / .z;z2,£;v1%

UNIT STATES DISTRICT JUDGE

APPROVED

L)
ROBERT P. SANTEg i

Assistant United States Attorney

ANDREW B. ALLEN

Attorney for Defendants,
County Treasurer and
Board of County Commissioners,
Tulsa County
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IN THE UNITED STATES DISTRICT COURT FOR THE F i L E D
NORTHERN DISTRICT OF OQKLAHOMA

WILLTAMS BROTHERS WASTL
CONTROL, INC., a Delaware
corporation,

MAR 28 1978

Jack C. Silver, Clork

Plaintiff, U. S. DISTRICT CGURT

V. No. 77-C-213-B

ROYSTER COMPANY, a Virginia
corporgtlion,

M e Mt S S M e e S N M

Defendant.
ORDER

The Court has for consideration Defendant's Motion to
aismiss for lack of Jurisdiectlon and venue and Defendant's
alternative Motion for transfer to the Middle District of
Florica as a more convenient forum pursuant to Title 23,
U.5.C., § 1404 and has reviewed the file, the briefs and all
of the recommendations concerning the motions, and being
fuilly advised in the premises, finds:

That Defendant's alternative Motion for transfer to the
Mlddle District of Florida should be sustained and that
Defendant's Motion to Dismiss for Lack of Jurisdiction and
venue should be overruled.

The controversy between Plaintiff and Defendant arises
out of the design, fabricatiocn and installation of certain
alr polilution contrel eguipment installed pursuant to a
written conitract, by Plaintiff, at Defendant's sulphuric
acid plant located in the Middle District of Florida, at
Mulberry, Florida. Plaintiff, Williams Brothers Waste
Control, Inc. (WILLIAMS) is a Delaware corporation with its
principal place of business in Tulsa, Cklahoma. Defendant,
Royster Company (ROYSTER) is a Virginia corporation, with
its principal executive offices located in Norfolk, Virginia.
ROYSTER owns and operates a chemical manufacturing complex

at Mulberry, PFlorida. One of the components of ROYSTER'S




Mulberry, Florida complex is the sulphuric acid plant where
laintiff installed the ailr pollution control facility. In
1873, the State of IFlorida and the United States Govern-—
ment's Environmental Protection Agency tested alr emissions
from ROYSTER'S sulphuric acid plant, the result was to
require ROYSTER to install alr pollution contrel facilities
surficient to reduce the sullur dicxice emitted to pre-
scribed levels. In 1973 WILLIAMS proposed to ROYSTER at its
Florida plant that WILLIAMS design and install the air
poilution control facifilies, which were to be capable of
reducing the sulfur dioxide emissions to the desired level.
On June 14, 1974 2 written contract was entered into
petween WILLIAMS and ROYSTER which contract constitutes the
basls for WILLIAMS' claims against ROYSTER and ROYSTER'S
claims against WILLIAMS. Pursuant to the contract WILLIAMS
designed the [acilities which facilities were fabricated by
varicus subcontractors and then installed at ROYSTER'S
Fiorida plant. WILLIAMS provided the materials and equip-
ment and performed gll laber. WILLIAMS was to deliver to
ROYSTER a "turnkey" job not later than July 1, 1975,
ROYSTER claims that the facilities were not completed
in the prescribed time thereby requiring it to pay fines to
the State of Fleorida for failing to control its sulfur
dicxide emissions to the prescribed level within the period
given. ROYSTEH further contends that after WILLIAMS com-
pleted the work of installation that the facility, as de-
signed and installed by WILLIAMS, failed to meet the per-
formance standards required by the contract between the
parties; that the facility as installed did not operate
efTiciently or satisfactorily; and that 1t was necessary to
develop new degigns and facilities to correct the defici-

encles In the equipment installed by WILLIAMS., RCYSTER




claims 1t has sustalined damages amounting to $450,299.35 and
that additicnal damages by way of fines and expenses are
antlcipated.

ROYSTER filed éuit against WILLIAMS in the United
States District Court for the Middle District of Florida,
Tampa Division, Civil Action 77-505-T-H. In that action
ROYS3TER seeks to recover damages 1t claims it has sustained,
less the amcunt of $232,038.00 which ROYSTER had retained
from WILLIAMS contract payment. ROYSTER'S damage claimg in
the Florida action is $218,261.35 which represents the
excess of lts clalimed expenses over the contract retainage.

In this action filed by WILLIAMS, 1t seeks to recover
from ROYSTER the $232,038.00 which ROYSTER has retained, and
it additionally claims that ROYSTER i1s liable for other
expenses incurred by WILLIAMS for completion of the project
50 that the total damages claimed by WILLTAMS 1s $318,153.84,
plus interest at 6% per annum from November 4, 1976 until
date of judgment.

WILLIAMS has moved to abate the action pending against
1t in the Mlddle District of ¥Florida, contending that ROYSTER'S
claim against it constitutes a mandatory counterclaim which
must be made 1In this proceeding. ROYSTER has moved to
dismiss for lack of Jurisdicfion and venue. Alternatively,
ROYSTER has requested this Court to transfer this sult ¢to
the Middle District of Fleorida, Tampa Division, as a more
convenient forum in which to try the controversy.

The i1ssues in dispute will involve evidence concerning
the equipment installed and its relationship tc cther equip-
ment used in the procegsing of sulphuric acid at ROYSTER'S
facility. It is probable that extensive testimony will be
necessary concerning the technical nature of equipment, the

need, if any {or replacement or medification cf some of the




cquipment installed by WLLLIAMS, and, 1ts interrelationship
with other processes and equlpment in use. The trier of the
Ffacts may find that a personal view of the facility may be
desirable in order go more fully understand the technical
ftestimony that 1s anticipated.

There are a substantial number of witnesses who are not
empioyees of either WILLIAMS or ROYSTER, who are residents
of Florida and whose testimony may be essential to the trial
of this case who could not be subpoenaed as trial witnesses,
except by deposgition, 1if the trial were to be held in the
Northern District of Oklahoma. Transfer of this case to the
iiddie District of Florida will make 1t possible to exert
Ccompulisory process over such witnesses and will likewise
facilitate a view of the premises if the Court deems that to
be desirable.

For the reasons stated above, the Court finds that in
the Interest of jJjustlce the Middle District of Florida is a
more convenlent forum in which to try the controversies
between the parties. Title 28 U.3.C.A. § 1404(a).

Although the jurisdicticnal guestlon 1s very close, the
Court finds that the Delendant has had sufficient minimum
contacts with the State of Oklahema te subject itself to the
gurisdiction of this Court. As disclosed by the Affidavit
of Roiand W. Knapp filed herein there were substantial
exchanges of correspondence, numerous telephone calls and at
least one visit by defendant's plant manager to Tulsa in
connection with the contract. '"Long arm" jurisdiction in
this Court thus meets the requirements both of significant
"econtact"™ and "fair play™, as the Oklahoma Courts have de-

fined them, under 12 0.S.A. §1701.03(7). Yankee Metal

Products Company v. District Court, 528 P.24 311 {(Okla.




1974); International Shoe Co. v. Washington, 326 U.S. 310

(1945); MeGee v. International Life Insurance Co., 355 U.S.

220 (1957).

IT 15, THEREFORE, ORDERED that Defendant's Motion to
Dismiss for Lack of Jurisdicticn and Venue be and is hereby
overruled and Defendant's Alternative Moticn to Transfer to
the Middie District of Florida be and 1s hereby sustalned.

- Lj\
Dated this A8 day of March, 1978.

CHIEF JUDGE, UNITED STATES DISTRICT

COURT ¥OR THE NORTHERN DISTRICT OF
OKILLAHOMA.




IN THE UNITED STATES DI:-TRICT COURT FOR THEF: ‘ L— E; [)
NORTHERN DISTRICT OF OKLAHOMA

MAR 201078 \b-

jac. 0. Silver, Clerk
(. S. DISTRICT COURT

SMOKEY'S OF TULSA, INC.,
an Oklahoma corpcration,

Plaintiff,

vs. NO. 76-C-623-B /
AMERTCAN HONDA MOTOR CO., INC.:;
SCHOLFIELD, SCHOLFIELD AND NELMS,
INC. d/b/a HOUSE OF HONDA, an
Arkansas corporation; HARRISON
MOTOR-SPORTS, INC. d/b/a HARRISON
HONDA, an Arkansas corporation;

BLUFF MOTORCYCLE SERVICE, INC.,

a Missouri corporation d/b/a

BLUFI" HONDA; ABERNATHY MOTORCYCLE
SALES, INC., a Tennessee corporation;
BILIL BENNETT d/b/a BILL'S CYCLES,

et St e Nt Mt e et et el e e el Ml M Pt o ol e e e

Defendant.

NOTICE OF DISMISSAL

TO: Bluff Motorcycle Service, Inc., and Charles §S. Holmes,
its attorney.

Notice is hereby given that whereas the above entitled
action was commenced by the Plaintiff, Smokeys of Tulsa, Inc.,
and whereas the Defendant, "Bluff" has neither filed an Answer
nor Motion for Summary Judgment herein, Plaintiff hereby dis-
misses the above styled action without prejudice.

7

Dated this 7 day of March, 1978.

R

. A B
i L g

. LAWRENCE A. JOHNSON-

Attorney for Plaintiff

SMOKEYS OF TULSA

CERTIFICATE OF MATLING

- I, Lawrence A. Johnson, do hereby certify that on the
day of March, 1978, T mailed a true and correct copy of the

above and foregoing Notice of Dismissal to: Sam Moles to William
A. Storey, STOREY & McCORD, P.O., Box 1405, Fayvetteville, Arkansas
72701, Paul H. Johnson, 212 Beacon Building, Tulsa, OCklahoma
74103, DOYLE, HOLMES, GASAWAY & GREEN, P.0O. Box 1679, Tulsa, Cklahoma
74101, James R. Elder, 201 West 5th, Suite 500, Tulsa, Oklahoma
74103, Creekmore Wallace II, 315 Berryhill Building, Sapulpa,
Oklahoma 74066 and Roland N. Smoot, 9th Floor, 800 Wilshire
Building, Los Angeles, California 90017, by placing the same in
the U.S. Mail with postage thereon fully prepaid.

N,

h

!

i

. S L
" L ( - / ' P
/ N i [‘fl o ‘ R ‘ . g
i . - ya
LAWRENCE A, JOHNSON

I'4
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IN THE UNITED STATES DISTRICT CCURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

TULSA MACHINE WORKS, INC.,
Plaintiff,

vVS. No. 76-C-388-C

CHAMRBRERSBURG ENGINEERING CO.,

A & A MACHINERY CORP. and
R. L. JEFFRIES TRUCKING CO., INC.,

et et e et M Sl S et e e

Defendants. s
MAR D 11678
Jark §. Sitvpy, Giark
ORDER U. 5. DISTRICT CGURT

The Judgment entered in this action on December 30,
1977 included awards of attorney fees to scme of the parties.
Statements of services rendered, and responses to those
statements, have now been filed by all interested parties.
Pursuant to the Judgment entered on December 30, 1977,
the Court finds and awards the following sums as reasonable

attorney fees representing services rendered as set forth in

the Judgment:

1. The sum of §3,780.00 is awarded in favor of
Chambersburg Engineering Co. and against Tulsa Machiné
Works, Inc.

2. The sum of $3,000.00 is awarded in favor of A & &

Machinery Corp. and against Tulsa Machine Works, Inc.

It is s0 Ordered this c#fé - day of March, 1978.

H. DALE'CO
United States District Judge




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

DENNY C. WHINERY and CONNIE L.
WHINERY,

Plaintiffs,
vVs.
SWINSON CHEVROLET, INC.,

Defendant and Third-
Party Plaintiff,

)
)
)
)
)
)
)
)
)
)
)
)
vs. )
) _
JAMES E. LOGAN, d/b/a Jim Logan ) F o L E D
Motors, )
)

Third-Party Defendant ) MAR281978

)

)

)

)

)

)

)

)

)

)

)

)

and Third-Party Plaintiff .
Jack C. Sitver, Clork

U. S. DISTRICT CouRt

and
FLOYD HAUGHE AUTO AUCTION, INC.,
and

GUNNER NANCE, d/b/a Gunner Used

Cars,
Third-Party Defendants. No. 77-C~155-C
ORDER OF DISMISSAL
on this ¥ day of e/, 1978, Third-Party Defendant and

Third-Party Plaintiff James E. Logan's Motion for Dismissal comes

on for consideration and counsel for James E. Logan herein repre-

senting and stating that all issues, controversies, debts and

- liabilities between James E. Logan, d/b/a Jim Logan Motors and

Third-Party Defendants Floyd Haughe Auto Auction, Inc., and Gunner

Nance, d/b/a Gunner Used Cars, have bheen paid, settled and compromised.
IT IS THE ORDER OF THIS COURT that the action be dismissed

with prejudice to the bringing of another or future action between

the Third-Party Defendant and Third-Party Plaintiff James E. Logan,

d/b/a Jim Logan Motors, and Third-Party Defendants Floyd Haughe Auto

Auction, Inc¢., and Gunner Nance, d/b/a Gunner Used Cars.

JUDGE




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

LAVERNE BUTTERFIELD,

Ne. 77-C-132-C

Plaintiff,
Vs,

JOSEPH CALIFANO, JR.,
Secretary of Health,
Educaticon and Welfare,

FiLED
W

MAR 281978

e e e e e et et e et Mt et

Defendant.

Jack C. Siiver, Clork

STRICT COURT
JUDGMENT y. 5. DISTR

This is an action brought by the plaintiff, LaVerne
Butterfield, to review the final determination of the de-
fendant, Secretary of the Department of Health, Education
and Welfare, denying disability benefits under Sections
216(1i) and 223 of the Social Security Act, as amended. (42
U.5.C. §§ 416(i) and 423.)

The Court in its review has been granted power to
enter, upon the pleadings and transcript of the record, a
judgment affirming, modifying, or reversing the decision of
the Secretary, with or without remanding the case for a
rehearing period. The findings of the Secretary as to any
fact, i1f supported by substantial evidence, shall be con-
clusive. 1In this action, the plaintiff alleges the record
does not support the determination of the Secretary by
substantial evidence.

The plaintiff filed a previous application for disability
benefits on August 24, 1971, which was denied on initial and
reconsidered determinations. A hearing was held, and on
September 19, 1972 a decision was entered affirming the
reconsidered determination. The case was reviewed by the
Appeals Council of the Bureau of Hearings and Appeals which
dismissed the appeal, and the decision of the Administrative

Law Judge became final. The application which initiated the




proceedings now before this Court was filed on.February 16,
1973, The matter was first heard, on record, by an Admin-
istrative Taw Judge of the Bureau of Hearings and Appeals of
the Social Security Administration whose written decision
was issued November 6, 1974, in which it was found that the
claimant was not entitled to a period of disability or to
disability insurance benefits under §§ 216(i) and 223,
respectively, of the Social Security Act, asg amended.
Thereafter, the decision of the Administrative Law Judge
denying permanent disability was appealed to the Appeals
Council which on March 24, 1975 issued its Order finding
that the decision of the Administrative Law Judge was correct
and that further action by the Council would not result in
any change which would benefit the plaintiff. Thus the
decision of the Administrative Law Judge became the final
decision of the Secretary of the Department of Health,
Education and Welfare. The plaintiff filed a complaint in
this Court, in case number 75-C-202, on May 22, 1975, seeking
judicial review of the final decision of the Secretary. The
case was remanded for further administrative action on
October 22, 1975, at the request of the Secretary. On
February 8, 1977, the Appeals Council reaffirmed the decision
of the Administrative Law Judge. The present action was
cemmenced on April 7, 1977.

Judicial review of the Secretary's denial of Social
Security disability benefits is limited to a consideration
of the pleadings and the transcript filed by the Secretary
as required by 42 U.S.C. § 405(g), and is not a trial de

novo. Atteberry v. Finch, 424 F.2d 36 (l0th Cir. 1970):

Hobby v. Hodges, 215 F.2d 754 {10th Cir. 1554). The findings
of the Secretary and the inferences to be drawn therefrom

are not to be disturbed by the courts if there is substantial
evidence to support them. 42 U.S.C. s 405 (g); Atteberry v.
Finch, supra. Substantial evidence has been defined as

such relevant evidence as a reasonable mind might




accept as adequate to support a conclusion, and it must be

based on the record as a whole." Glasgow v. Weinberger, 405

F.Supp. 406, 408 (E.D. Cal. 1975). 1In National Labor Relations

Board v. Columbian Enameling & Stamping Co., 306 U.S. 292,

300, 59 s.Ct. 501, 83 L.EA. 660 (1939}, the Court, interpreting
what constitutes substantial evidence, stated:

"It must be enough to justify, if the
trial were to a jury, a refusal to
direct a verdict when the conclusion
sought to be drawn from it is one of
fact for the jury."

Atteberry v. Finch, supra; Gardner v. Bishop, 362 F.2d 917

(10th Cir. 1966). See also Haley v. Celebrezze, 351 F.2d

516 (10th Cir. 1965); Folsom v. O'Neal, 250 F.2d 946 (10th
Cir. 1957).

The transcript of the entire record of proceedings
relating to the application of the plaintiff, LaVerne Butterfield,
and filed of record in this cause has been carefully reviewed.
The principal issue presented herein is whether the record,
by substantial evidence, sustains the finding that the
plaintiff is not under a disability as defined by the Social
Security Act at any time prior to the date of that decision.

Section 223(d} (1) of the Social Security Act defines
disability, as pertinent to the matters here in issue, as
the "inability to engage in substantial gainful activity by
reason of any medically determinable physical or mental
impairment which can be expected to result in death or which
has lasted or can be expected to last for a continuous
period of not less than twelve months." Section 223{d) (2) (A)
further provides that "an individual . . . shall be determined
to be under a disability only if his physical or mental
impairment or impairments are of such severity that he is
not only unable to do his previous work but cannot, considering
his age, education, and work experience, engage in any kind
of substantial gainful work which exis*s in the national

economy, regardless of whether he would be hired if he




applied for work." The term "disability" is further defined

in Section 223(d) (3), which provides that "[flor purposes of
this subsection, a 'physical or mental impairment' is an
impairment that results from anatomical, physiological,
psychological abnormalities which are demonstrable by medically
acceptable clinical and laboratory diagnostic techniques."

If the claimant sustains the burden of showing that he is
incapable of working at his former job, the burden shifts to
the Secretary to show that there is another kind of substantial
gainful activity in the national economy that the claimant

could perform. Russell v. Secretary of Health, Education &

Welfare, 540 F.2d 353 (8th Cir. 1976); McLamore V. Weinberger,

538 F.2d 572 (4th Cir. 1976); Noe v. Weinberger, 512 F.2d
538 (6th Cir. 1975).

A review of the medical evidence relating to plaintiff's
physical condition indicates that he was admitted to the
Ponca City Hospital in February, 1973. During that stay,
the following tests were performed, the results of which
were negative and within normal limits: Chem 14 series;
urinalysis; V.D.R.L.; thyroid profile; tubeless gastric
analysis; glucose tolerance; gallbladder series; chest x-
ray; colon x-ray; intravenous urogram. An uppery G.I..series
was negative except for a hiatus (sic) hernia. There were
moderate degenerative changes of the lumbar spine. 1In
September, 1973, plaintiff was admitted to the Franklin
Memorial Hospital in Broken Arrow. The results of all tests
performed during that stay were negative, with the exception
of those which revealed a hiatal hernia and some evidence of
degenerative disc disease. On May 10, 1974, Dr. Harvey J.
Blumenthal, a neurologist, reported that he was unable to
make a diagnosis of stroke and found no impairment of speech
or mental function. He also suspected a strong functional
component. The only evidence of disability comes from Dr.
G. E. loots, who reported on March 12, 1974 that the plaintiff

was totally disabled. This opinion is not supported by any

A e Himamn v Co s e [ —— e




medically acceptable clinical or laboratory diagnostic data
or findings. Consequently, it does not meet the standards
contained in Section 223(d) (3) and was properly discountable

as insubstantial. Sykes v. Finch, 443 F.2d 192 (7th Cir.

1971).

Following the remand of this case to the Secretary, the
plaintiff underwent a psychiatric examination on January 26,
1976 by Dr. Ronald C. Passmore. Dr. Passmore concluded:

"I feel basically Myr. Butterfield shows evi-

dence of a passive-aggressive personality

with many somatic complaints and some parancid

thinking. At this time he does appear to be

depressed. This appears to be of a chronic

nature and contributes to his somatizing.

In my opinion he has had this complaint for

so long that it is chronic and would be dif-

ficult to treat. I feel that he is disabled.

Lo (Tr. p. 241-242)

Dr. Passmore reaffirmed his diagnosis on Aprii 6, 1976,
saying that "[t]he major contributing factor of Mr. Butterfield's
being disabled is his inability to relate to other people
and his feeling that they are doing things to him or against
him," (Tr. p. 247} Dr. Passmore's diagnosis is not supported
by any medically acceptable clinical or laboratory diagnostic
data or findings. On January 2, 1976, Dr. Helen C. Zusnhe, a
clinical psychologist, performed several psychological tests
on the plaintiff. She found him to be functioning in the
average range <f intelligence and noted that "[tlhere is
some inconsistency in his functioning which suggests inter=-
ference of an emotional or organic nature. Test results,
however, do not present any very clear signs of organicity."
(Tr. p. 246) Dr. Zusne found the plaintiff to be depressed.
The Appeals Council requested Dr. Randolph A. Frank, a
psychiatrist and neurologist, to independently review the
record. Dr. Frank reviewed all of the medical evidence
concerning plaintiff's physical and mental condition. He

concluded in his report of July 6, 1976:

"The medical evidence of record suggests that
the claimant has a passive-aggressive personality




disorder. This is a chronic, lifelong low grade
disorder which would not preclude substantial
gainful activities. . . . The medical evidence
cf record does not suggest a severe emotional
impairment which would preclude sustained vo-
cational activity. The claimant would appear

to have the residual functional capacity for
sustained vocatiocnal activity if so motivated.”
(Tr. p. 251-252)

Dr. Robert G. Sénders, a vocational expert, testified
at the administrative hearing that the plaintiff has some
transferrable skills that would permit him to be employed in
the occupations of tollbooth attendant, hand-packager and
security officer. In its decision of February 8, 1977, the
Appeals Council considered all of the medical evidence,
obtained subsequent to the hearing, relating to plaintiff's
medlical condition and found that "[t]lhe claimant had the
residual functional capacity to perform the light or seden-
tary work activities as described by the vocational expert.”
{(Ir. p. 9)

The Court finds that the determination of the Appeals
Council to the effect that the plaintiff is not under a
disability as defined in the Social Security Act is supported
by substantial evidence. The determination of the Secretary

is therefore affirmed, and Judgment is hereby entered on

behalf of the defendant.

It is so Ordered this !égé B day of March, 1978.

H. DALE'CO
United States District Judge




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

RAY MARSHALL, Secretary of Labor, )]
United States Department of Labor, )
' )
Plaintiff, )
) Civil Action
~VSs- )
)] No. 72-C-227
L. C. SINOR, doing business as )
L. C. SINOR TRUCKING COMPANY, )
L. C. SINOR SAND COMPANY, INC., ) = ] l.
a corporation, and J. D. BRADSHAW, ) E D
)
Defendants. h) _ -
MAR 27 1978
Jack C. Sity
. ver, Clerk
ORDER U. 8. DISTRICT oy

On November 13, 1974, the Court entered a judgment in favor
of Plaintiff and against the Defendants for overtime compensation
withheld from Defendants' employees in violation of the Fair Labor
Standards Act of 1938 (Act), 29 U.S.C. §201 et seq. The Defendants
failed to comply with this judgment and Plaintiff subsequently filed
a Petition for Adiudication in Civil Contempt to which Defendants
have responded. On September 16, 1977, Defendant J. D. Bradshaw
(Bradshaw) filed herein a Plea in Abzt=ment wherein he asserts that
the judgment against him in this case will be discharged in.banku
ruptcy as he listed Plaintiff's judgment against him in his Petition
for Bankruptecy filed in Case No. 77-B-882 in this Court on
September 16, 1977. Therefore, Defendant Bradshaw contends that
further action in the instant case should be held in abeyance until
the final discharge in 77-B-882 is granted. Plaintiff has responded
to Defendant Bradshaw's Plea in Abatement and opposes the same on
the ground that Plaintiff's judgment against said Defendant is not
dischargeable in bankruptcy.

Brennan v. T & T Trucking, Inc., 396 F.Supp. 615 (N.D. Okla.

1975), was an action brought by the Secretary of Labor under §l17 of
the Act to enjoin the defendants from violating the provisions of

§§15(a) (2) and 15(a)(5) of the Act and to restrain any withholding




of payment of overtime compensation found by the court to be due to
the defendants' employees under the Act. Judge Cook noted that:

"The repeated assertion by the courts that an action
brought by the Secretary of Latbor is primarily directed
to promote a strong public pollcy of protecting employers
who pay a lawful wage is convincing authority for a
finding by the Court that this action is not brought to
collect a debt which otherwise might be dischargeable
under the Bankruptcy Act. While the indirect benefit

of restraining the withholding of overtime compensation
may accrue to the employees of those in violation of the
FLSA, the public good is served when the employer is
enJ01ned from further violations and forced to produce
those wages he has misappropriated." 396 F.Supp. at 618.

As the instant case is virtually identical to Brennan, the Court
finds Brennan dispositive of Defendant Bradshaw's contentions and
determines that this action was not brought to collect a debt dis-
chargeable under the Bankruptcy Act, 11 U.S.C. §l et seq. Where the
action is not founded on a dischargeable debt, it should not be stayed.

Brennan v. T & T Trucking, Inc., supra; In re Mountjoy, 368 F.Supp.

1087 (W.D. Mo. 1973); In re Feifer, 22 F.Supp. 541 (5.D. N.Y. 1937).

Therefore, the Court finds and concludes that Defendant Bradshaw's

Plea in Abatement should be overruled.

—

It is so ordered this .7/ = day of March, 1978.

. ’7 A

Fred Daugherty </
United States District Judge

()




In THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNZITED STATES OF AMIRICA,

V.

No. 77-C-486-C Il E D

No., T76-CR-53

PATR%CK DEAN SHAW,

# 39815-115 Janl
aCx C. Sily

1 " S l&;c

J- 8. DIsTRICT co[%}

Movant.
The above-named Movant (defendant), a prisoner in the
Jdnited States Penltentiary at E1 Reno, Oklahoma has filed
herein a Motlon to Vacate, Set Aside, or Correct Sentence
pursuant to 23 U.3.C. § 2255. After a plea of guilty to
having violated Title 21, U.3.C. § 846, this Court on July
23, 1976, sentenced defendant Patrick Dean Shaw, to two (2)
years lmprisonment and an additional special parole term of
three {3) years, to commence at the expiration of the two
{2) year sentcerice. The Court further ordered that the
deflendant may become eliglible for parocole at such time as the
U. 5. Farcle Commissiocon may determine as provided in Title
18, U.S.C. § d4205(wy(2).

Ground One of defendant's motion claims that his."Con—
viction (was) obtained by a violation of the protection
against deouble fecpardy." In support of his claim the
defendant states that he "went to court (state) twice on
this original crime and itlwas dismissed each and every time
as the record will reflect. Now we have the Federal, United
States District Court changing the wording on the same crime
and calling it a conspiracy in order to take thils defendant
to trial after this named defendent (sic) had been tc court
twlce and the case dismissed each time in the cne and only
crime that was committed." HMovant cites in support of his

claim the case of Brown v. Ohio, 432 U.3. 161 (1976). The

Brown court stated:




"The established test for determining
whether twoe offenses are sufficiently
distinguishable to permit the imposition
of cumulative punishment was stated in
Blockburger v. United States, 284 U.S.
299, 304 (1932);

'"The applicable rule is that where
the same act or transaction consti-
tutes a violation of two distinct
statutory provisions, the test to be
applied fo determine whether there
are two offenses or only one, is
whether each provision requires
proof of a fact which the other does
net . . "

"This test emphasizes the elements of the
two ecrimes. 'If cach requires proof of a
fact that the other does not, the Block-
burger test 1s satisfiled, notwithstanding
a substantial overlap in the proof offered
to establish the crimes. . .' Tannelli

v. United States, 420 U.S. 770, 785 n.

17 (1975)."

In his motion the Defendant does not state that he was
tried on the state court charges. He only states in a
conclusocory way that he went "to Court (state) twice" and
that the charges were "dlsmissed each and every time".
Defendant has not established that he was ever placed in
Jeopardy in the state court proceedings on the offense for
which defendant was convicted in the case before this Court.

In Bell v. 3tate of Kansas, 452 F.2d 783 (10th Cir.

1971) Cert.Den. 92 S.Ct. 2421, 406 U.S. 974, the Court
stated:

"# % ¥ for the double jeopardy pro-

vision to apply, the offense charged

and tried in the first case and the

offense charged in the second case

must be identical in fact and law."
Therefore, the defendant's first ground for reliefl is with-
out merit.

As hils sccond ground for rellef, the defendant alleges

that hls court appointed counsel, Phil Frazier, was in-

effective in his representaticn of the defendant. In par-

ticular, the defendant claims that his lawyer told him "that




he would not have to go to prison and that if he plead
guilty, ehich (sic) this defendent (sic) did do, that the
maximum he would get weould be a suspended sentence and time
on probation." Defendant further states that he "entered
his the defendent's (sic) plea of pgullty only after he the
defendent (sic) was promised by his attorney who represented
the Federal Government that all he the defendent (sic) would
receive would be a probated sentence."

A reading of the transcript cof the proceedings in this
Court at the time of the Arraignment and Plea on June 21,
1976 and June 22, 1976 and the Sentencing on July 23, 1976
cieariy show that the defendant understood what he was
chiarged with in the indictment; that he had discussed the
plea with hils attorney; that he had the right to trial by
Jury; that his plea of gulity was voluntarily made and
completely and exclusively of his own free will and accord;
that he had not been lorced, coerced, threatened or promised
anything to cause him to enter a plea of guilty; that the
maximum sentence the Court could impose was imprisonment not
to exceed Fifteen years, a fine not to exceed $25,000,
or potn fine and imprisonment and that the Court must also
impose & specilal parcle term of no less than three years;
and that he was satisfied with his counsel, Mr. Frazier.

After being advised by the Court of his rights and the
consequences of his plea of guilty, the defendant entered a
plea of guilty. The defendant then under ocath detailed the
facts surrcounding his participation in the alleged con-
spiracy to distribute certain non-narccectic controlled sub-
stances and narcotic controlled substances.

Concerning the alleged plea bargaining, the transcript

of the proceedings reveals the following statements by the




Court, counsel for the government, counsel for the defend-
ant, and the defendant:

"THE COURT: I will askX counsel for the government and
Mr. Prazier, uas couﬁsel for the defendant: Has there been
any plea bargaining?

MR. BAKER: No, Sir.

MR. FRAZIER: There has been none, Your Honor.

THE COURT: Mr. Shaw, the Court has been informed there
has been no vlea bargaining, agreements, nothing at all like
tnat. s that your understanding, alsc?

THE DEFENDANT: Yes, sir.

THE COURT: Well, the Court would want you to know that
even though there hasn't been any, even 1f there had of,
even il' there haa cf, the Court wouldn't have been a party
to them, wouldn't have participated in them and did not do
s0 and would be In no way bound by any such agreements or
plea bargaining or discussions. You understand that?

THE DEFENDANT: Yes, sir.

(Tr. 19.) % ¥ % % #

THE COURT: You have informed the Court that your plea
would be voluntarily given, of your own free will and ac-
cord, and thalt you have not been in any way coerced, forced,
threatened or promised anything fer a plea of guilty. Is
that correct?

THE DEFENDANT: Yes, sir.

THE COURY: All right. Do you have any questions
whatsoever before the Court asks you what your plea is?

THE DEFENDANT: Hone.,

THE COURT: All right. How dc you plead to Count I of
the indlictment?

THAL DEFENDANT: Guility.

(T. 20.) * % % * # *




THE COURT: All right.

411 right, Mr. Shaw. DBased upon your statements as %o
the factual matters and the statement of your counsel and
the government counsel, the Court finds that there is a
Tactual basis for your plea of guilty; that your plea isg
made voluntarily. And that's true, is 1t not?

THE DEFENDANT: Yes, sir.

THE COURT: And with an understanding of the charge
against you and with the possible conseguences of a plea of
guilty. And all that's true alsc, is it not?

THE DEFENDANT: Yes, sir.

THE COURT: All right. Therelore, the Court accepts
your plea of gullty and finds that you are gullty as charged."
(Tr. 24.)

AL the time of sentencing the Court stated to the
deTendant that he wculd hear anything he had to say in his
own behalf and would receive any additional information that
the defendant desired the Court to conslider before pro-
nouncing sentence. 'The defendant responded that he had no
comment other than as to his employment; that he had been
employed steadily over the last 11 years, 4-1/2 years with
his present employer and that he didn't have time to be a
drug dealer because his Job kept him too involved. Follow-
ing the imposition of sentence by the Court the defendant
made no comment about fhe sentence but did ask that the
Court stay the executilon of the gsentence for 30 days which
the Court grantéd but only for a stay of approximately two
weelks.,

It is tThus apparent that the defendant's second claim
for relief is totally insubstantial and devoid of merit.
The guidelines lor determining when defense counsel was

ineffectlive or incompetent were set forth in Ellls v. State,

430 r.2d 1352, 1356 (10th Cir. 1970).




Y11t is the general rule that rellef
from a final convicticn on the ground
of dncompetent or ineffective counsel
will be granted only when the trial
was a farce or a mockery of Justice,
or was shocking to the conscience of
the reviewing court, or the purported
representation was only perfunctory,
in bad falth, a sham, a pretense, or
without adeguate opportunity for

conflerence and preparation. Goforth
v. United States (10th Cir. 1963),
210 F.2d 868 ¥%¥¥ v yilliams v. Beto,

354 F.26 698, 704 (5th Cir. 1965).
Ang this test is applicable to cases
in which cournsel 13 retained by or
for an accused as well as Lo cases
in which counsel is appointed to
represent an indigent defendant.
Bell v. State of Alabama, 367 T.2d
23 {5th Cir. 1966).

The files ancd record of the prcceedings of the Arraign-
ment, Plea and Sentencing of the defendant unequivocally
support the conclusion that the defendant fully understood
the nature of the proceedings and the conseguences of his
gullty plea. Under these circumstances 1t 1s unnecessary to
hold a factual hearing in connection with defendant's motion.

Semet v. United States, 369 F.2d 30 {10th Cir. 1966).

Accordingly, defendant's motion for relief herein is

denied.

It is so Ordered this 2, 7.~  day of March, 1978.
1]

T, DALE"CO
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR THE 271978
NORTHERN DISTRICT OF OKLAHOMA " ,
Jack €. Silver, Clerk

U.S. DISTRICT couRT
RICHARD L. HUDSON,

Plaintiff,

vsS. 75~-C-151-B
SWAN ENGINEERING AND SUPPLY
COMPANY, INC., a Kansas
corperation, SEALCO, INC., an
Oklahoma corporation, H.A.
SMITH and EUGENE P. MITCHELL,

L T

Defendants.

O RDER

The Court has for consideration the Motion to Reconsider and
Brief in support thereof filed by the plaintiff; and the defendant's
Response thereto; and, having carefully perused the entire file and
being fully advised in the premises, finds:

This Court, by Order dated September 29, 1977, ordered that
plaintiff remit the sum of $100,000. of the $200,000. verdict rendered
in this action, or the Court would grant the defendants' Motion for
a New Trial. 1In response thereto, plaintiff filed this Motion to
Reconsider showing that the testimony given at trial with regard to
the question of damages was not seriously challenged nor impeached
by evidence to the contrary.

The Court has reconsidered its prior action in this case, and
agrees with plaintiff's contention that the Order of Remittitur
entered September 29, 1977 was improper as not supported by the
evidence. The Court finds that the sum awarded by the jury
($200,000.) is within the maximum award which is reasonably supported
by the evidence. Rather than put the parties to the expense of a
new trial, the Court finds that the interests of justice will best
be served by overruling the request for a new trial. Therefore,

the verdict of $200,000. is reinstated, and the motion for a new

trial is overruled.




IT IS, THEREFORE, ORDERED that plaintiff's Motion to Reconsider
should be sustained, that the jury verdict of $200,000. should be
reinstated, and that the motion for a new trial should be overruled.

ENTERED this QZfZEA day of March, 1978,

CHIEF JUDGE, UNITED STATES DISTRICT
COURT FOR THE NORTHERN DISTRICT OF
OKLAHOMA




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

BRUCE A. COLLOM, etc., )
et al., )
) 77-C-512-B
Plaintiff, )
) -
vs. ) N
) FIlLED
DAVID BOREN, etc., et al., )
)
Defendants. ) MAR 2 7 1978
$ack C. Sitver, Clok
ORDER .S, preTmet COURT

On December 7, 1977, this Court allowed the plaintiff, Bruce
A. Collom, to institue this action by approving a Pauper's Oath.
On December 9, 1977, a Minute Order was entered as follows:

"IT IS ORDERED that the Clerk of this Court submit summons

to the plaintiffs for completion and when said summons are

returned that they be served, pursuant to the pauper's oath

neretofore approved, at the cost of the United States."
On the same date, the Clerk advised Mr. Collom by letter of such
minute order and requested: '"If you will advise us the exact
number of summons needed, they will be provided for you to complete."
The file does not reflect that Mr. Collom ever requested the Clerk
to send him the number of summons he required.

On January 19, 1978, the following letter was written to Mr.

Collom by the Court Clerk:

"At the direction of the Court we are returning the papers
received from you on January 16, 1978.

"Your proposed amendment to the above captioned case will

be considered by the Court when properly presented on the

enclosed form (XE-2)."

No response to this letter has been received as of the date of this
order.

The Court finds that this action should be dismissed for '"failure
to prosecute'. What constitutes "'failure to prosecute', of course,
depends on the facts and circumstances of the particular case, and
the Court must consider all the pertinent circumstances in exercising
its discretion. The operative condition of the Rule if lack of due

diligence on the part of the piaintiff--not a showing by the defendant

-1-




of prejudice.

See Link v. Wabash Railroad Co., 370 U.S. 626 (1962); Moore's
Federal Practice, Volume 5, Y41.11[2]; Stanley v. Continental 0il
Company {(decided June 23, 1976, 10th Cir., No. 75-1613).

IT IS, THEREFORE, ORDERED, SUA SPONTE, that this cause of action .

and complaint are dismissed for failure to prosecute.

ENTERED this 29%4 day of March, 1978.

Cttn. & /e

CHIEF UNITED STATES DISTRICT JUDGE




UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA kka.SMp

United States of America,

Plaintiff, CIVIL ACTION NO. 76-C-342

)
)
)
)
VS, ) This action applies only to
) the Working Interest in the
37.05 Acres of Land, More or ) 0il Leasehold Interest in
Less, Situate in Osage County, ) the estate taken in:
State of Oklahoma, and R. W. )

)

)

)

)

Coburn, et al., and Unknown Tract No. 611ME
Owners,
{Included in D.T. filed in
Defendants. Master File #401-2)

JUDGME®NT

On the first of March, 1978, this matter came on for
non-jury trial, before the Honorable H. Dale Cook, Judge of the
United States District Court for the Northern District of Okla-
homa. Plaintiff, United States of America, appeared by Hubert A.
Marlow, Assistant United States Attorney for the Northern District
of Oklahoma. Mr. Delbert Brock, Attorney, appeared for the
defendants R. W. Coburn and Petroleum Resource Operating Company.
Mr. R. W. Coburn also was present in person. After hearing the
statements of counsel presented at the trial and being fully ad-
vised in the premises, the Court finds and concludes th#t:

1.

This judgment applies to the entire estate condemned by
this action in Tract No. 611IME, as such estate and tract are
described in the Complaint filed in this action.

2.

The Court has jurisdiction of the parties and the
subject matter of this action.

3.

Service of Process has been perfected by personal
service upon each of the defendants in this case, as provided

by Rule 712 of the Federal Rules of Civil Procedure.




4.

The Acts of Congress set out in paragraph 2 of the
Complaint filed herein give the United States of America the
right, power and authority to condemn for public use the property
described above in paragraph 1. Pursuant thereto, on June 24,
1976, the United States of America filed its Declaration of Taking
of such property, and title thereto should be vested in the United
States of America, as of the date of filing such instrument.

5.

Simultaneously with filing the Declaration of Taking,
there was deposited in the Registry of this Court as estimated
compensation for the taking of subject property a certain sum of
meney, and none d this deposit has been disbursed, as set out
below in paragraph 11.

G.

On the date of taking of the subject property the owners
thereof, as shown by the land records of Osage County, State of
Oklahoma, were R. W. Coburn 1/2, and Petroleum Resource Operating
Company 1/2. However, at the trial Mr. R. W. Coburn advised the
Court that he had no interest in subject property and that the said
company was the full owner. No other defendants appearéd at the
trial to make any claim for compensation for the subject taking.
Therefore, Petrcleum Resource Operating Company should he entitled
to receive the just compensation awarded in this case.

7.

At the trial of this case the Court was advised that
Mr. Jce Wanenmacher, Jr. was present and ready to testify as a
witness for the Plaintiff. Mr. Wanenmacher is a petroleum engineer,
in the consulting business, and is qualified by training and
experience to testify as an expert witness regarding the market
value of the o0il leasehold interest in the subject tract of land.
If called, his testimeny would be that immediately before the
date of taking in this case the fair market value of the working
interest in the o0il lease from which the subject tract was sub-

ordinated was $1,552.00, and that immediately after the taking




in this case the falir market value of the working interest in
said lease was $1,227.00, which resulted in a loss in value of
the working interest in the amount of $327.00.

Counsel for the owner declined to offer any additional
evidence as to value and indicated he would not object to Plaintiff's
valuation. Thus the sum of $327.00 should be adopted by the Court
as just compensation for the estate condemned in this action.

8.

Entry of judgment based upon the findings in paragraph 7
will create a deficiency between the amount deposited as estimated
just compensation for the estate taken in subject property and the
amount fixed by the Court as just compensation, and a sum of money
sufficient to cover such deficiency should be deposited by the
Government. This deficiency is calculated below in paragraph 11.

9.

It Is, Therefore, ORDERED, ADJUDGED and DECREED that
the United States of America has the right, power and authority
to condemn for public use Tract No. 611ME, as such tract is
described in the Complaint filed herein, and such tract, to the
extent of the estate described in such Complaint, is condemned
and title to such estate is vested in the United States of America,
as of June 24, 1976, and all defendants herein and all other
persons are forever barred from asserting any claim to such estate.

10.

It Is Further ORDERED, ADJUDGED and DECREED that on the
date of taking in this case, the owner of the estate taken hereby
in subject tract was the defendant whose name appears below in
paragraph 11, and the right to receive the just compensation for
the taking of such estate is vested in the owner so named.

11,

It Is Further ORDERED, ADJUDGED and DECREED that the

award of just compensation for the estate taken in subject tract

is fixed in the amount as shown in the fellowing schedule:




TRACT NO. 611ME

[Subordination of Working Interest(31/32)
in the 0il Leasehold{5/6) Interest Only]

OWNER:

Petroleum Resource Operating Company

Award of just compensation ~—=—=———cemomm——_ $327.00 $327.00
Deposited as estimated compensation ~—————- 143,00
Disbursed —— = mm s e e None
Balance due t0 owner =————m—em o $327.00
plus
interest
Deposit deficiency —===——mememmmmee $184.00
12,

It Is Further ORDERED, ADJUDGED and DECREED that the
United States of America shall pay into the Registry of this Court
for the benefit of the owner the deposit deficiency for the subject
tract as shown in paragraph 11, in the amount of $184.00, together
with interest on such deficiency at the rate of 6% per annum from
June 24, 1976, until the date of deposit of such deficiency sum;
and such sum shall be placed in the deposit for subject tract in
this c¢ivil acticen.

After such deficiency deposit has been made, £he Clerk
of this Court shall disburse the entire sum then on deposit for
the subject tract to:

Petroleum Resource COperating Company.

UNIT%% STATES D%S%R%CT JUDGE

APPROVED:

; %"—’%{f?/?_ (Z ; /7] ;:'U'Z/C':u/

HUBERT A. MARLOW '
Assistant United States Attorney
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UNITED STATES DIS'RICT COURT FOR THE ! LAt
NORTHERN DISTRICT OF OKLAHOMA AR 2 4 1978
1 o
l jaSCKD(?;:‘i'}:e r, Clerk
. O, STRIMN i
United States of america, S1ICT COURT
Plaintiff, CIVIL ACTION NO. 76-C-343 -

vs. This action applies only to
the Overriding Royalty Inte-
rest in the 011 Leasehold
Interest in the estate

taken in:

37.05 Acres of Land, More or
Less, Situate in Osage County,
State of Oklahoma, and KRM
Petroleum Corporation, et al.,
and Unknown Owners, Tract No. 611ME

{Included in D.T. filed in
Master File $#401-2)

—— et et e et e et e Mo Nt N N el

Defendants.

JUDGMIENT

On the 1lst day of March, 1978, this matter came on
for non-jury trial, before the Honorable H. Dale Cook,

Judge of the United States District Court for the Northern
District of Oklahoma. Plaintiff, United States of America, ap-
peared by Hubert A. Marlow, Assistant United States Attorney
for the Northern District of Oklahoma. None of the defendants
appeared either in person or by counsel. After hearing the
evidence presented at the trial and being fully advised in the
premises, the Court finds and concludes that:

1L .

This judgment applies to the entire estate condemned
in the tract listed in the caption hereof, as such estate and
tract are described in the Complaint filed in this action.

2.

The Court has jurisdiction of the parties and the
subject matter of this action.

3.

Service of Process has been perfected by personal ser-
vice upon each of the defendants in this case, as provided by Rule
71A of the Federal Rules of Civil Procedure.

4.
The Acts of Congress set out in paragraph 2 of the

Complaint filed herein give the United States of America the




right, power and authority to condemn for public use the propefty
described above in paragraph 1. Pursuant thereto, on June 24,
1976, the United States of America filed its Declaration of Taking
of such property, and title thereto should be vested in the United
States of America, as of the date of filing such instrument,

5.

Simultaneously with filing the Declaration of Taking,
there was deposited in the Registry of this Court as estimated
compensation for the taking of subject property a certain sum of
money, and none of this deposit has been disbursed, as set out
below in paragraph 12.

6.

Cn the date of taking of the subject property the owner
thereoif, as shown by the land records of Osage County, State of
Oklahoma, was the person whose name is shown below in paragraph 12,
No other defendants appeared at the trial to make any claim for
compensation for the subject taking., Therefore, the person named
below in paragraph 12 is entitled to receive the just compensation
awarced by this judgment.

7.

At the trial of this case counsel for Plaintiff advised
the Court that Mr. Joe Wanenmacher, Jr. was present and prepared
to testify on behalf of the Plaintiff. 1If called, his testimony
would be that immediately before the date of taking in this case
the fair market value of the overriding royalty interest in the
01l lease from which the subject tract was subordinated was $221.00,
and that immediately after the taking in this case the fair market
value of said overriding royalty interest in said lease was $175.00,
which resulted in a loss in value of the overriding royalty interest
in the amount of $46.00.

The Court takes notice that Mr. Wanenmacher is a petroleum
engineer, in the consulting business, and is qualified by training
and experience to testify as an expert witness regarding the market

value of oil properties.




g,

The Court further takes notice that the Court heid a
pretrial in this case on February 2nd; that all parties, including
the purported interest owners, were so notified. KRM Petrcleum
Corporation was notified of the pretrial. The Court, at the pre-
trial, was informed by Mr. Marlow that he had personally contacted
KRM, not only to determine that notice had, in fact, been received,
but to personally give notice of the fact that the pretrial was to
be hela. The Court was advised at that time that the defendant
interest owner, KRM Petroleum Corporation, did not intend to appear
oxr contest the Government's appraisal.

Subsequent to that, the Court set the matter for trial
of the issue of just compensation and determination of interest
holders. The defendants have failed to appear pursuant to appro-
priate notice.

Therefore, the award of just compensation should be
based upon Mr. Wanenmacher's proposed testimony, as stated above
in paragraph 7.

9.

Entry of judgment based upon the findings made in
paragraphs 7 and 8 will create a deficiency between the amount
deposited as estimated just compensation for the estate taken in
subject property and the amount fixed by the Court as just compen-
sation, and a sum of money sufficient to cover such deficiency
should be deposited by the Government. This deficiency is calcu-
lated below in paragraph 12.

10,

It Is, Therefore, QRDERED, ADJUDGED and DECREED that
the United States of America has the right, power and authority
to condemn for public use Tract No. 611ME, as such tract is de-
scribed in the Complaint filed herein, and such tract, to the
extent of the estate described in such Complaint is condemned,

and title to such estate is vested in the United States of America

as of June 24, 1976, and all defendants herein and all other persons

are forever barred from asserting any claim to such estate.




11.

It Is Further ORDERED, ADJUDGED and DECREED that on the
date of taking in this case, the owner of the estate taken hereby
in subject tract was the defendant whose name appears bhelow in
paragraph 12, and the right to receive the just compensation for
the taking of such estate is vested in the owner so named.

12,

It Is Further ORDERED, ADJUDGED and DECREED that the
award of just compensation for the estate taken in subject tract
is fixed in the amount as shown in the following schedule:

TRACT NO. 61l1ME

[Subordination of ORRI (1/32) only in
the 01l Leasehold Interest (5/6)1

OWNER:

K.R.M. Petroleum Corporation

Award of just compensation —~~————m—mom———— $46.00 $46.00
Deposited as estimated compensation ——=—-—-- 5.00
Disbursed t0O OWNer === e e None
Balance due to OWner =s=—m=—— o $46.00
plus
Deposit deficiency =—m——mmm—m——mmmmeomee e $41.00 interest
13.

It Is Further ORDERED, ADJUDGED and DECREED that the
United States of America shall pay into the Registry of this Court
for the benefit of the owner the deposit deficiency for the subject
tract as shown in paragraph 12, in the amount of $41.00, together
with interest on such deficiency at the rate of 6% per annum from
June 24, 1976, until the date of deposit of such deficiency sum;
and such sum shall be placed in the deposit for subject tract in
this civil action.

After such deficiency deposit has been made, the Clerk
of this Court shall disburse the entire sum then on deposit for the

subject tract to K.R.M. Petroleum Corporation.

UNITED STATES DISTRICT JUDGE

APPROVED:

y

A fel Wdaalem’
THELRT A, MARLOW

" reistant United States Attorney




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

DENNY C. WHINERY and CONNIE L.
WHINERY,

Plaintiff,
VS.
SWINSON CHEVROLET, INC.,

FiLo

Defendant and Third-
Party Plaintiff,

vs. MAR 23193
JAMES E. LOGAN, d/b/a Jim Logan Jack C. Silver *
Motors, U,S.DﬁTmCT‘WW“'

Third-Party Defendants
and Third-Party Plaintiff

and
FLOYD HAUGHE AUTO AUCTION, INC.,
and

GUNNER NANCE, d/b/a Gunner Used
Cars,

e M e Mt et et e it et e Tt e et N M e e et et M Nt M e T et e e N S

Third-Party Defendants. No. 77-C-155~C

ORDER OF DISMISSAL

NOW on this j\j%{’ day of 77%4-6,{‘__ . 1978,

Swinson Chevreolet, Inc., Defendant and Third-Party Plaintiff's
Motion For Dismissal coming on for consideration and counsel for
Swinson Chevrolet, Inc., Defendant and Third-Party Plaintiff
herein representing and stating that all issues, controversies,
debts and liabilities between Swinson Chevrolet, Inc., Defendant
and Third—Party Plaintiff and James E. Logan &/b/a Jim Logan
Motors, Third-Party Defendant and Third-Party Plaintiff, have been
paid, settled and compromised.

IT IS THE ORDER QF THIS COURT That said action be, and
the same is, hereby dismieed with prejudice to the bringing of
another of future action between the two parties, Swinson Chevrolet,

Inc., and James E. Logan, d/b/a Jim Logan Motors, herein.

LLIH At oot

District Judge




UNITED STATES DISTRICT COURT

FILED
MAR 2.3 1978 'Z\Lp

Jack C. Sityer Clerk
U. S. DISTRICT CUUrRT

Civil Action File

No. 77-C-176-B V/’/

NORTHERN DISTRICT OF OKLAHOMA

RAY MARSHALL, Secretary of Labhor,
United States Department of Labor,

Petitioner,
V.

EVANS PLATING WORKS, INC.,

Respondent.
ORDER

The Court has for consideration petiticner's Motion for
reinstatement of Petition for Order for Entry, Inspection
and Investigation under the Cccupational Safety and Health
Act of 1970, and its Motion for Order Compelling Entry,
Inspection and Investigation under the Occupational Safety
and Health Act of 1970, and Respondent's request to the
Court to show cause why a warrant for inspection should
issue. The Court having carefully perused the entire file,
the briefs and the findings and recommendations of the
Magistrate, and being fully advised in the premises, finds:

That Petitioner's motion for reinstatement of its Peti-
tion for Order for Entry and its Motion for Order Compelling
Entry should be sustained and that Respondent has waived its
right to challenge the validity of the warrant, for the
reasons stated herein.

I

Statement of Case

This case 1is brought pursuant to Section 8(a} of the
Occupational Safety and Health Act of 1970 (29 U.S.C. 651,
et seq.). Following an attempted inspection of Respondent's
establishment and subsequent refusal of entry, application
was made for, and an inspection warrant issued to, Derl W.

Houghton, Compliance Officer, Occupational Safety and Health




Administration, for an inspection of Respondent's premises

on March 30, 1977. Inspection pursuant to the warrant was
again denied by Respondent's representative, James Evans,

on April 4, 1977. Petitioner filed on May 2, 1977, a Peti-
tion for Order for Entry, Inspection and Investigation under
the Occupational Safety and Health Act of 1970, to compel
Evans Plating Works, Inc. to honor the search warrant. At

a show cause hearing on May 31, 1977, Respondent announced

to the Court that it would voluntarily agree to an inspec-
tion. Petitioner then filed its Motion to Dismiss its
Petition for Order for Entry, and that motion was granted
June 8, 19277. On June 9, 1977, an authorized representative
0f the Occupational Safety and Health Administration attempted
to conduct an inspection of Respondent's premises pursuant

to its agreement to allow voluntary inspection. Entry

was agaln refused by Mr. James Evans. Petitioner then

filed on June 29, 1977, its Motion for Reinstatement of Peti-
tion for Order for Entry and its Motion fpr Order Compelling
Entry. All of the foregoing facts and events are not dis-~
puted by the parties.

The Respondent does not object te Petitioner's Motion
for Reinstatement. It does resist the Motion for Order
Compelling Entry on the following grounds:

1. Respondent challenges the validity of the warrant
issued March 30, 1977, on the ground that nc employee of
Evans Plating Works, Inc. filed a complaint with the Occupa-
ticnal Safety and Health Administration.

2. Respondent asserts that it no longer has employees
within the meaning of the Occupational Safety and Health Act of
1970, and thus, is not covered as an employer under Section
3(5) of the Act. Respondent claims that its alleged lack of

coverage now moocs any need for an inspection to be conducted.




At the hearing, Mr. James Evans, former president of
Evans Plating Works, Inc., testified. He testified that
sometime following the attempted inspection on June 9, 1977, that
the corporation, Evans Plating Works, Inc., had been dissolved
and that he was operating the business as a sole proprietor-
ship. He stated that there were still individuals working
at the plant, that they worked under his supervision, that
the work they did benefited himself and the customers of
the business and that their work was an integral part of
the business activities of the plant.

On cross-examination by Petitioner's counsel, Mr. Evans
stated that he was present at the show cause hearing on May
31, 1977, that he understood the effeqt of agreeing to a
voluntary inspection and that his attorney had advised him
to allow the inspection voluntarily because of the financial
expense in resisting.

An in camera inspection was made by the Court of the
Evans Plating Works, Inc. employee complaint which was
filed with the Occupational Safety and Health Administration
prior to the initial attempted inspection.

The parties having been fully heard, evidence and briefs
having been received and due consideration having been given,
the Magistrate makes the following findings of fact and con-
clusions of law:

1T

Findings of Fact

l. An employee of Evans Plating Works, Inc., filed a
formal written complaint with the Occupational Safety and
Health Administration regarding the Respondent's workplace

at 22 North Cheyenne, Tulsa, Oklahoma.




2. Derl W. Houghton, Compliance Officer of the Occupa-
tional Safety and Health Administration, attempted entry into
Respondent's workplace on February 16, 1977, to investigate
allegations of the written employee complaint. Entry onto
the premises was denied by James Evans, president of Evans
Plating Works, Inc.

3. An inspection warrant was applied for and issued
to Compliance Officer Houghton on March 30, 1977, by the U.S.
Magistrate Claudine Barnes.

4. On April 4, 1977, Compliance Officer Houghton attempted
to execute the warrant by presenting himself at Respondent's
establishment for the purpose of making an inspection. Entry
was again refused by Mr. Evans.

5. On May 2, 1877, the Secretary of Labor, United States
Department of Labor, flled its Petition for Order for Entry, In-
spection and Investigation under the Occupational Safety and
Health Act of 1970, in the U.S. District Court, Northern District
of Oklahoma, Civil Action No. 77-C-176-B, to compel Respondent
to honor the inspection warrant. An Order tc Show Cause was
issued setting a hearing on May 31, 1977.

6. At the show cause hearing on May 31, 1977, both
Petitioner Ray Marshall, Secretary of Labor, and Respondent
Evans Plating Works, Inc., were represented by counsel. James
Evans was present in the courtroom at all times during the hearing.

7. At the show cause hearing on May 31, 1977, the parties
announced to the Court that Respondent agreed to a voluntary
inspection by the Occupational Safety and Health Administration.
The Petitioner agreed to move for dismissal of its petition for
order for entry if Respondent would allow the inspection to

proceed.




8. On the strength of Respondent's representation as
to settlement, Petitioner moved for dismissal of its petition
on June 6, 1977, and the motion was granted on June 8, 1977.

9. On June 9, 1977, Compliance Officer Houston pre-
sented himself at Evans Plating Works, Inc. and was again re-
fused the right to enter the business premises to conduct an
inspection by Mr. James Evans.

10. The Secretary of Labor filed Motions for Reinstate-
ment of Petition for Order for Entry, Inspection and Investigation
Under the Occupational Safety and Health Act of 19706, and
for Order Compelling Entry, Inspection and Investigation under
the Act of July 1, 1977.

11. At the hearing on Petitioner's motions, Mr. James
Evans testified that subsequent to the issuance of the warrant,
the corporation, Evans Plating Works, Inc., was dissolved and
the business was currently being operated as a sole proprietor-
ship by Mr. Evans.

12. Evans testified that since the corporate dissolution,
individuals were continuing to perform plating work at the plant,
that they did so under his supervision andthat the work they
performed was an integral part of the business activities of
the plant calculated to benefit Evans and his customers.

13. Prior to the initial attempted inspection on February
16, 1977, an employee of Evans Plating Works, Inc. filed a
written complaint with the Occupational Safety and Health
Administration concerning working conditions at the plant.

ITT

Conclusions of Law

l. Jurisdiction of this action is conferred upon the

Court by 28 U.S5.C. Section 1337 and 28 U.S.C. 1345,




2. Respondent, James Evans, doing business as Evans
Plating Works, and Evans Plating Works, Inc. prior thereto,
has been, and is, an employer engaged in a business affecting
commerce who has employees within the meaning of Section 3(5)
of the Occupational Safety and Health Act of 1970.

3. A valid, formal written complaint, filed by an
employee of Evans Plating Works, Inc., with the Occupational
Safety and Health Administration, formed the basis of a
finding of probable cause in the issuance of the warrant on
March 30, 1977. The warrant was properly issued.

4. Respondent waived its right to guestion the wvalidity
of the warrant or the finding of probable cause to issue
the warrant when it represented to the Court in the May 31,
1977 show cause hearing that an inspection of the worksite

would be allowed voluntarily. Glus v. Brooklyn Eastern

District Terminal 79 S, Ct. 760, 359 U.S. 295 (1965): Shurland

Robin Demergue Bell v. Nutmeg Airways Corp. (D. Conn. 1976)

407 F. Supp. 1254; Winter v. Welker (E.D. Penn. 1959) 174 F.

Supp. 836; Minneapolis Brewing Co. v. Merritt (D. N.D. 1956)

143 F. Supp. 1l46; Copco Steel Engineering Co. v. U.S. 341 F2nd

590 (1965).

It is THEREFORE ORDERED, ARJUDGED, and DECREED, that
Petiticner's Motion for Reinstatement of Petition for Order
for Entry, Inspection and Investigation under the Occupational
Safety and Health Act of 1970 be and is hereby GRANTED.

It is further ORDERED that Petitiocner's Motion for Order
Compelling Entry, Inspection and Investigation under the
Occupational Safety and Health Act of 1970 be and is hereby
GRANTED and that Respondent be and is hereby ORDERED to admit
an authorized representative of Occupational Safety and Health
Administration to its premises for the purpose of conducting

an inspection.

Ay , .
DATED this,.;/‘):;);?f-’/ day of )%pﬂ/)__(z_g{ , 1978,

UNITE STATES DISTRICT JUDGE

S0OL Case No. 03783




CERTIFICATE QOF SERVICE

I hereby certify that on the l6th day of March, 1978,
I served one copy of the foregoing order upon respondent
by depositing same in the United States mail addressed to:
Mr. William Drapala

124 S. Denver
Tulsa, Oklahoma 74103

RSty ] /A
/ /g/fi.--fl(,/p% &/ ,%/MD

MARIGNY/A. /LANIER
Attorney
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

IN RE:

GERALD WILLARD POPE and
GAIL ELAINE POPE,

M-788

Bankrupts, Bk. NO. 77-B-408

THEODORE P. GIBSON, Trustee

Appellant,

VS,

GERALD WILLARD POPE and
GAIL ELAINE POPE,

B i . L IV NV N L N N

Appellee.
ORDER

On August 9, 1977, Theodore P. Gibson, Trustee, filed a
timely Notice of Appeal to the District Court. The Appellant
Trustee did not file and serve a designation of contents for
inclusion in the record on appeal and a statement of the issues
he intended to present on appeal, pursuant to Bankruptcy Rule
806. The record reveals that no extension of time was sought
on granted. The Bankruptcy Judge then found that he was without
jurisdiction to act further in the contested matter with the
Notice of Appeal having been filed.

On December 8, 1977, the Court entered a Minute Order
directing the Appellant and Appellee to file briefs on the
question of failure to comply with Rule 806. The Appellee timely
filed a brief; the appellant did not file a brief, nor was
any extension of time sought or granted.

The Court finds no authority modifying the providisons of
Rule 806. The Court, therefore, finds that since appellee has

failed to comply with the Rules, such appeal should be dismissed.

o Ml ko ehlem 8 e e 2 2 e



IT IS 50 ORDERED.

ENTERED this .4/ day of March, 1978.

S e m//.»
- Ll L
(ce e, A 2&/»@»

CHIEF UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

FORREST FISHER JONES, # 91372,

Petitioconer,

V. NO. 77-C-312-B

RICHARD A. CRISP, et al.,

[

~ol L EOD

S

Respondents.
ORDER -
—— AR 2 2 15978

The Court has for consideration the petition for writ of habeas

Jack . Silier, Clerk

corpus pursuant to 28 U.S5.C. § 2254 filed pro se, in forma Pauper s RT
by Forrest Fisher Jones. Petitioner is a prisoner in the Cklahoma
State Penitentiary at McAlester, Oklahoma, by virtue of a conviction
by Jjury of robbery with firearms in Case No. CRF-75-658, in the Dis-
trict Court of Tulsa County, State of Oklahoma, and sentence to 25 years
imprisonment. On direct appeal, his conviction and sentence were af-

firmed by the Oklahoma Court of Criminal Appeals, Case No. F-76-247,

reported Jones v. State, Okl. Cr., 554 P.2d 62 {1976) .

Thereafter, Petitioner filed a Petition for Writ of Mandamus in
the Oklahoma Court cof Criminal Appeals seeking that Court to direct
hat he personally be provided a copy of his trial record. This request
was denied by Order dated January 4, 1977, Case No. 0-76-898. The issue
presented to this Court is the same as presented in the State mandamus:

That he is being deprived of his constitutional rights to due

process and egqual protection of the law in that he has been

denied trial transcripts and court records which he alleges

are necessary to effect an appeal to the United States Supreme

Court and/or to apply for post conviction relief; transcripts

and records to which he claims to be entitled at public ex-

pense because he is a pauper.
and Petitioner's State remedies have been exhausted as to this issue.

In actuality, Petitioner contends that the Court files he seeks are
a public record, a perscon in his position with funds could obtain a per-
sonal copy, and the fact that he cannot obtain a perscnal copy because
of his indigency is a denial of his rights to equal protection and due
process of law,

A defendant with funds may indeed pay for his transcript and obtain
a copy as his personal property if he so desires. However, an indigent
has the same right to a transcript, except that it is paid for by the
State and therefor is the personal property of the State and not the De-

fendant. It is available in the file for use in any legal proceeding,

appeal, certiorari, and post-conviction, giving the indigent defendant




equal legal protections as a defendant with money. The only difference,
as previously noted, is that the transcript is not the personal property
of the indigent but of the State, the one who paid for it. This proce-
dure deprives the indigent of no legal right or privilege. He is equally
protected under the law with any other defendant, and there is adequate
access Lo his transcripts and records regarding his contentions in any
legal proceeding, even though he does not have a copy in his personal pos-
session.

Petitioner asserts only that the State's refusal to provide him with

his transcripts and records prevents him from presenting his Washington v.

Texas, 388 U. 5. 14 (1967) and Powell v. Alabama, 287 U. S. 45 (1932)

claims. Washington deals with compulsory process for obtaining witnesses

in one's favor and Powell deals with the right to appointed counsel. From
reading the reported decision of Petitioner's case, Petitioner was both
represented by counsel and called defense witnesses. Petitioner does not
present to this Court and did not present to the State Court the specific
issues he wishes to advance in a contemplated Petition for Certiorari and
post-conviction proceeding. It is well settled in this Circuit that trans-
cripts will not be furnished in order to permit prisoners to comb the

record for proposed or prospective litigation. Hines v. Baker, 422 F.24

1002 (10th Cir. 1970); Jackson v. Turner, 422 ¥.2d 1303 (L0th Cir. 1971);

Sides v. Tinsley, 333 F.2d 1002, 1003 {(10th Cir. 1964): also see, in con-

nection with transcripts at Government expense for § 2255 proceedings,

United States v. MacCollom, 426 U. §. 317 (1976); United States v. Hereferd,

Unpublished 75~1116 (10th Cir. filed May 14, 1975); United States v.

Hereferd, Unpublished 75-1757 (10th Cir. filed May 19, 1976); contra. Rush

V. United States, 559 F.2d 455 (7th Cir. 1977).

Having carefully read the petition, response, and "traverse", and
being fully advised in the premises, the Court finds that an evidentiary
hearing herein is not required, that the motion for appointment of counsel
should be overruled, and that the petition under consideration is without
merit under the rule of law followed in this Circuit on the issue presented,‘
and that the petition should be denied.

IT IS, THEREFORE, ORDERED that the petition for writ of habeas corpus

pursuant to 28 U.5.C. § 2254 filed by Forrest Fisher Jones be and it is




hereby denied, his motion for appointment of counsel is overruled, and
the case is dismissed.

A

Dated this ;R 'aay of March, 1978, at Tulsa, Oklahoma.

CHIEF JUDGE, UNITED STATES DISTRICT
COURT FOR THE NORTHERN DISTRICT OF
OKLAHOMA




IN THE UNITED STATES DISTRICT COURT FOR THE MAR 221973
NORTHERN DISTRICT OF OKLAHOMA J ’
ack ¢ Sify
" % fnk o . ,’er C{ !
LERCY TIFFEY, # 76681 ) S D » Llery
Petitioner, ) V///
)
v. ) No. 77-C-426-C

b
RICHARD A. CRISP, ET AL., )
)
Respondents. )

ORDER

I'nis 18 a proceeding brought pursuant to the provisions
of Title 28 U.S.C. § 2254, by a state prisoner confined at
the Oklahcoma State Penltentiary, McAlester, Oklahoma., Re-
spondent has filed a Response pursuant to the Order of the
Court directing 1t to show cause why the Writ of Habeas
Corpus should nct be granted.

Petitioner attacks the validity of the judgment and
sentence rendered and imposed on February 9, 1968 in the
District Court of Tulsa County, State of Oklahoma, in Case
No., 22,768. Tn that case, Petiticner was convicted by a
Jury for the offense of Robbery with Firearms, After Former
Conviction of a Felony, and sentenced to a term of thirty
(30) to ninety (90) years. A direct appeal of his coﬁ—
victlon was perfected to the Oklahoma Court of Criminal
4tppeals Tor the State of Oklahoma, Case No. 14,866, which
affirmed the Jjudgment and sentence on September 30, 1970.

Tirfey v. State, 47¢ P.2d 84 (1970). Thereafter, a Petition

for Rehearing was denied by Order dated October 21, 1970.
On July 30, L974, petitioner filed an Application for Post-
Conviction Reliefl in the District Court of Tulsa County,
Case No. 22,768, which was denled by Order dated October 7,
1974. On May 10, 1977, petitioner filed a second Appli-
cation for Post-Conviction Relief in the District Court of
Tursa County, Case No. 14,866, which was denied by Order

dated July 25, 1977. An appeal of the District Court's




denlal of post-conviction relief was perfected to the Okla-
homa Court of Criminal Appeals, Case No. PC-77-605. On
September 23, 1977, the Oklahoma Court of Criminal Appeals
affirmed the Distriét Court's Order denying post-conviction
relief.

Petitioner demands his release from custody and as
grounds therefor claims that he is being deprived of his
liberty in violation of his rights under the Constitution of
the United States c¢f America. In particular, petitioner
claims:

1. "The alleged confessicon in this case was
obtained after Petiticner had received
Miranda Rights, hut was subsequent to an
arrest made by the authorities of the
State of Kansas, without probable cause
and without o warrant. 1f was indicated
that the arrest was investigatory and
subsequently thereaflter in-custody in-
culpatory statements were allegedly made
by Petitioner.”

2. "In Imposing senterice upon Petitioner, the
Jury gave explicit consideration to the
Petitioner's previous convictions. It was
later determined that one of the five
previous convictions was constitutionally
invallid, having been obtained 1n violation
of GIDEON V. WAINWRIGHT.

"Modification of Petitioner's sentence from
thirty (3C) to ninety (20) years Lo twenty
(20) to sixty (60) years, by the Oklahoma
Court of Criminal Appeals was error, this
case, pursuant to UNITED STATES V. TUCKER,
should have been remanded to the District
Court for reconsideration of the sentence.!

3. "In light of UNITED STATES V. TUCKER, Pe-
titiconer's 1946 convictions, being 31
years old, Title 21 0.3. Supp.l976, Section
51({A) should have been considered retro-
active.”

4, "The District Court of Tulsa County and the
Oklahoma Court of Criminal Appeals ignored
existing material l1ssues of fact; failled
to conduect a full and falr evidentiary
hearing; failed to make specific findings
of fact; and falled to state expressly its
conclusions of law, relating to each issue
presented, in accerdance with Title 22 0.3.
1970, Section 1094."




Petltioner has exhausted all those remedies available
to him in the courts of the State of Oklahoma with respect
Lo the claims herein assertod.

fetitioner conﬁends in his first allegation that his

cenviclion was in conuvravention of Brown v. Illinois, 422

J.5. 590, 95 3.Ct. 2254, 45 L.Bd.2d 415 (1975). He asserts
1n conclusory fashion that his arrest by the authorities of
fansas was wilthout probable cause or g warrant, However, he
admits that he received hils Miranda warnings from the Okla-
homa authorities who picked up the petitioner from the
Montgemery County Jaill at Irndependence, Kansas, with a

Telony arrest warrant from Tulsa County Court of Common

Pleas and fransported him and the co-defendant to Tulsa.
retitlioner further admits that he and the co-defendant were
advised of their Miranda rights at the peint in time when
the petitioner started & conversation with the co-defendant.
The officer interrupted the conversation to inform the two

of thelr rights. After ascertaining that they understood,
they stated that they wished to continue. Subsequent to

vhis exchange, petifioner directed the officers to a side
rcad where he ciaimed he threw 3 hatchet used in the robbery.
4 search was made but the hatchet was not found. Petitoner
was placed in the Tulsa County Jall upon return to Tulsa.

Cn the following day, the petitioner requested to see the
officer. Subsecuent to being again informed of his rights,
the petifioner related that he had robbed the store; that he
haa parcnased a shotgun and shells the day before the robbery
to use Iin the robbery; that rne, a friend and the co-defendant
vook the gun and shells to Chandler Park and sawed off the
shotpun and test-fired the gun into a log and a beer can and
that the sawed off portlion of° the gun had been placed under

some rocks. The officer identified a sun cbitained at the

o i e € e At st 4 e 2ene E s e i i i



Independence, Kansas, jail which was returned to Tulsa in
hiszs custody and two men's shirts whiech were wrapped around

the gun which the officers stated were described by the

cr

SN
S

itioner us the shiris worn during the robbery. The sawed

=

¢l portion of the shotgun barrel, discharged shotgun cas-

e

ngs and a shell-pierced beercan found in Chandler park were

f

tdentified at the trial by the officer and admitted 1nto

evidence. There was no pre-trial motion to suppress the

o

tatements on the grounds that the petiticner's arrest and
detention had been illegal.

The instant case is distinguishable from Brown v.
Tllinols, L42 U.3. 590, 95 &.Ct. 2254, 45 [.Rd.2d L16 (13975},
relled upon by the ptitioner. The petitioner was arrested
under a valid felony arrest warrant issued from the Tulsa
County Court of Common Pleas. The remarks made by the
petitloner were voluntary in nature after he had been ap-
prised of his Miranda rights. The inculpatory statements
were maae subseguent to a legal arrest with a warrant.
ihere 1s no contenticn that the statements were made in-
voluntarily. Therefore, the admission of petitioner's
statements into evidence was proper,

In his second allegation, petitioner claims that his

sentence was In contravention of United States v. Tucker,

404 U.S. 443, 92 s.Ct. 589, 30 L.EA.2d 592 (1972), in that
one ¢ the prior convictions considered by the jury in the
sentencing stage of the proceedings was constitutionally
invalid and thus the case should have been remanded to the
District Court for resentencing rather than modified by the
Cklanhoma Ccurt of Criminal Appeals. Upon direct appeal, the
Cklahoma Court of Criminal Appeals held that the jury's
conglderation of the vold judgment and sentence could not
have Infiuenced the jury in their determination of the

defendant's gullt, but would be a basis for modification of




the sentence. That Court then modified the petitioner's
sentence from thirvty (30) years to ninety (90) years im-
prisonment to & term ol twenty (20) to sixty (60) years
Impriscnment. In petitioﬁer‘s case, tne Jury considered the
petitloner's record of prior convictions only after they had
already found the petitioner guilty of the charge of Robbery
with Firearms. As stated by the Oklanoma Court of Criminal

ts Order A7firming Denilal of Pecst-Conviction

[

Apneals in

Relief:

"...Furthermore, on appeal, this Court
modified Petitioner's sentence to re-
flect the fact that one of <he prior
conviction (sic) was gained without
counsel. U.S5. v, Tucker, supra, doeg
not reguire that such 2 case be re-
manded to a lower court for resenienc-
ing; it merely upheld the Court of
Appeals decislion remanding & case for
re-sentencing under similar conditions.
In this case, particularly in view of
tne passage of time, the intercst of
Fairness and justice are equally well
served by the modification of szentence
imposed by this Court in the case on
appeal.V

In his third allepgation, the petitioner asserts that
Title 21 C.3. Supp. 1976, §51A should pe heid retroactive in
view of the fact that the petiticner's 1946 convictions are
thirty-one years old. That statute prohibiis using a
Former conviction of a felony to enhance punishment where
the sentence wag entirely served mere than ten vears before
vh2 crime for which one is being sentenced. This allegation
is totally without merit. As stated by both the District
Court of Tulsa County in its Order Denying Applicaticn for
Post-Conviction Rellef and by the Cklahoma Court of Criminal
Appeals in 1ts Order Affirming Denial of Post-Conviction
Relief, this statute 1s not retroactive and thus is in-
applicable in the instant case. Moreover, the Oklahoma
dourt of Crlminal Appeals in Its Order affirming Denial of

Post-Convictlon Rellefl also polnted cut that the petitioner




did rnot allege that his sentences were fully served more
tnan vten years ago, conly that the convictions were cobtained
rore than ten years age.

In hisg final allegation, the petitoner asserts that the
Oklahoma Courts failed to conduct a full and falr hearing
and to maxke findings of fact and conclusions of law in
regard to the petitioner's Application for Post-Conviction
Feilef. Allegations of inadequate post-conviction procedures
o not ralse fFederal constituticnal guestions., Curtis v,
Perini, 301 F.S3upp. 444 (D.C. Ohilo 1968), arfirmed 413 F.2d
E45. There 1z no federal constitutlional requirement that
the Ztate provide a means of post-conviction review of State

Court convictions. McKane v. Durston, 153 U.S. 684 (1894);

o i
Uil

]

L

in v. Illinois, 351 U.8. 12 (1956). The unavailability

or adequacy o state post-ccnviction procedures are material
only in the context of exhaustion of state remedies on
federally pnrotected rights. Errors or defects in the State
post-convictlion proceeding o not render a prisoner's de-
tention unlawTul., Hoble v. Zigler, 351 F.2d 673 (8th Cir.

565) .

]

Tne Petitlion for Writ of Habecs Corpus dis denied.

ol

I% IS SC ORDERED “his A7 = day of March, 1978.

H, DALE C
UNITED STATES DISTRICT JUDGE




UHITED STATES DISIRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA MAR 29 7978/;};\/
4

}:?C.![ ,
. (g ‘h{:f Silir, tor!
United States of America, ““=JSUH3ypr.,T

'
e

Plaintiff, CIVIL ACTION NC. 76-C<332

}
)
)
)
Vs, ) This action applies only to
) the 01l Leasehold Interest
23.95 Acres of Land, More or ) in the estate taken in:
Less, Situate in Osage County,)
State of Oklahoma, and R. W. )|
Coburn, et al., and Unknown )
owners, )
)
j
)

Tracts Nos. 418ME,
419ME-1, 419ME-2, 419ME-3
42 3ME

(Included in D.T. filed in

Defendants. Master File $#401-2)

JUDGMENT

On the first of March, 1978, this matter came on for
non-jury trial, before the Honorable H. Dale Cook, Judge of the
United States District Court for the Northern District of Okla-
homa. Plaintiff, United States of America, appeared by Hubert A.
Marlow, Assistant United States Attorney for the Northern District
of Oklahoma. Mr. Delbert Brock, Attorney, appeared for the
Defendant R. W. Coburn. Mr. Stephen R. Clark, Attorney, appeared
for the Defendant Bank of Commerce of Tulsa. No other defendants
appeared. After hearing the statements of counsel, having examined
the file, and being fully advised in the premises, the Cburt finds
and concludes that:

1.

This judgment applies to the entire estate condemned
by this case in the tracts listed in the caption hereof, as
such estate and tractsare described in the Ceomplaint filed
in this action.

2.

The Court has jurisdiction of the parties and the

subject matter of this action.
3.

Service of Process has been perfected by personal
service upon each of the defendants in this case, except Robert
M. Scott, Russ 0'Donoghue, and Jim L. Buck, and has been perfected

as to them by publication, as provided by Rule 71A of the Federal

Rules of Civil Procedure.




4.

The Acts of Congress set out in paragraph 2 of the
Complaint filed herein give the United States of America the
right, power and authority tQ condemn for public use the property
described above in paragraph 1. Pursuant theretc, on June 24,
1976, the United States of America filed its Declaration of Taking
of such property, and title thereto should be vested in the United
States of America, as of the date of filing such instrument.

5.

Simultaneously with filing the Declaration of Taking,
there was deposited in the Registry of this Court as estimated
compensation for the taking of subject property a certain sum of
money, and none of this deposit has been disbursed, as set out
below in paragraph 10.

6.

On the date of taking of the subject property the owners
thereof, as shown by the land records of Osage County, State of
Oklahoma, were the perscns whose names are shown below in para-
graph 10. No other defendants appeared at the trial to make any
claim for compensation for the subject taking. Therefore, the
persons named below in paragraph 19, (subject to the exception
noted below), are entitled to receive the just compensation
awarded by this judgment. The total award should be allocated
to the respective owners according to the percentage of interest
held by each, with the following exception:

As to the interest owned by R.W. Coburn, the

mortgage held by Bank of Commerce of Tulsa is

prior and superior to all other mortgages, liens

and claims. Thus the portion of the total award

allocated to this interest should be paid to

said Bank of Commerce of Tulsa.

7.

At the trial of this case the Defendants in appearance
declined to offer any evidence as to value of subkject property,
but instead advised the Court they would rely on the Plaintiff's

evidence.




Mr. Joe Wanenmacher, Jr. testified as a witness for
the Plaintiff. Mr. Wanenmacher is a petroleum engineer, in the
consulting business, and is gqualified by training and experience
to testify as an expert witness regarding the value of the oil
leasehold interest in the subject property.

Mr. Wanenmacher testified that immediately before the
date of taking the fair market value of the leasehold unit from
which the subject tracts were subordinated was $74,888.00. He
further testified that immediately after the date of taking in
this case the fair market value of the remainder unit was
$74,162.00. Thus the loss in market value caused by subject
taking was $726.00. Such sum should be adopted by the Court as
the award of just compensation in this case.

8.

1t Is, Therefore, ORDERED, ADJUDGED and DECREED that
the United States of America has the right, power and authority
to condemn for public use the tracts listed in the caption hereof,
as such tracts are described in the Complaint filed herein, and
such tracts, to the extent of the estate described in such Com-
plaint, are condemned and title to such estate is vested in the
United States of America, as of June 24, 1976, and all defendants
herein and all other persons are forever barred from aséerting
any claim to such estate.

9.

It Is Further ORDERED, ADJUDGED and DECREED that on the
date of taking in this case, the owners of the estate taken hereby
in subject tracts were the defendants whose names appear below in
paragraph 10; the interest held by each owner is shown following
his or her name; and the right to receive his or her respective
share of the just compensation for the taking of such estate is
vested in the owners so named, with the following exception:

For the reasons found iﬁ paragraph 6 above the

right to receive the portion of the total award

which is allocated to the interest owned by R.W.

Coburn is hereby vested in Bank of Commerce of
Tulsa.




10.

It Is Further ORDERED, ADJUDGED and DECREED that the
sum of $726.00 is fixed as the total award of just compensation
for the estate taken in subject tracts and such award is allocated
to the respective ownefs according to the percentage of interest
held by each, as shown in the schedule which follows, to-wit:

TRACTS NOS. 418ME, 419ME-1], 419ME-2,
419ME-3 and 423ME, Combined

(Cil Leasehold Interest Only)

{Subordination)

OWNERS :
1. R. W. Coburn =-—————w—emmme 40%
Subject to claims as follows:
A. Mortgage owned by:
Bank of Commerce of Tulsa
B. Mortgage and preferential right
of wpurchase for 3 years from
2-21~-74 owned bv:
B. M. Gamble and
E. Ralph Daniel
C. HMortgage owned by:
Mercantile Leasing Corp.
D. Mortgage owned by:
King ©il Company, Inc.
2. Robert M. Scott =-———co—mmmm e 12.5%

3. Peter W. Conrad and

Marguerite K. Conrad --———————===~ 5.0%
4. Russ O'Donoghue
a/k/a Ross O'Donoghue —-=—=—==w-uo 5.0%
5. Charles A. Hufnagel --—————————oo—- 25.0%
6. B. Howell Hill —~----—mmmmm o~ 10.0%
7. Jim L. Buck —==wmmeem e 2.5%
Total Award of Just Compensation —---—==-= 5726.00 $726.00
Deposited as estimated compensation —----- 5726.00
Disbursed to owners =—wem——————— o None
Balance due t0O OWNEIS —— === m = $726.00




11,
It Is Further ORDERED that the Clerk of this Court
noew shall disburse from the funds on deposit in the Registry of
the Court for this civil action to certain defendants in this

case certain sums as follows:

Bank of Commerce of Tulsg =-——==~m=—=- $290.40
Peter W. Conrad and
Marguerite K. Conrad, jointly —---= $36.30
Charles A. Hufnagel =—---——=c——memoo—__ £181.50
B. Howell Hill =-=---—-mmmom e $72.60
$580.80
12.

It Is Further ORDERED that the balance of the deposit
for this case, in the amount of $145.20 shall not be disbursed at
this time, because the addresses or whereabouts of the defendant
owners who are entitled to receive this sum (Robert M. Scott,
Russ or Ross O'Donoghue, and Jim L. Buck) are wholly unknown.

In the event that any of these owners are located the Court will
enter an appropriate order of disbursal.

In the event that the balance due to such defendants,
©r any part of it, remains on deposit for a period of five years
from the date of filing this judgment, then, after that period,
the Clerk of this Court, without further order, shall disburse
the balance then on deposit for subject tracts to the Treasurer
of the United States of America, pursuant to the provisions of

Title 28, Section 2042, U.S.C.

UNITED “STATES DISTRICT JUDGE

APPROVED:

- s N !

/‘;}/chf/{?‘&?/ (, 7 Pzl

HUBERT A. MARLOW

Assistant United States Attorney
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UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA MAR 22 1978
Jack_C.f;EVPr,{Hprk
United States of America, U'S-DETWCTfCU”?

Plaintiff, CIVIL ACTION NO. 76-C-329

Vs, This action applies only to
the 0il Leasehold Interest

75.00 Acres of Land, More or in the estate taken in:

Less, Situate in Osage County,
State of Oklahoma , and Petro-
leum Rescurce Operating Com-
pany, et al., and Unknown
Owners,

Tract No. 403ME

(Included in D.T. filed in
Master File $#401-2)

Defendants.

JUDGMENT

On the first of March 1978, this matter came on for
non-jury trial, before the Honorable H. Dale Cook, Judge of the
United States District Court for the Northern District of Okla-
hema. Plaintiff, United States of America, appeared by Hubert A.
Marlow, Assistant United States Attorney for the Northern District
of Oklahoma. The Defendant, Petroleum Resource Operating Company
appeared by 1its attorney, Delbert Brock. No other defendants
appeared. After hearing the statements of counsel, having examined
the file, and being fully advised in the premises, the Court finds
and concludes that:

1.

This judgment applies to the entire estate condemned
by this civil action in the tract listed in the caption hereof,
as such estate and tract are described in the Complaint filed
in this action.

2.

The Court has jurisdiction of the parties and the

subject matter of this action.
3.

Service of Process has been perfected by personal

service upon each of the defendants in this case, as provided

by Rule 71A of the Federal Rules of Civil Procedurec.




4.

The Acts of Congress set out in paragraph 2 of the
Complaint filed herein give the United States of America the
right, power and authoxity to condemn for public use the property
described above in paragraphbl. Pursuant thereto, con June 24,
1976, the United States of America filed its Declaration of Taking
of such property, and title thereto should be vested in the United
States of America, as of the date of filing such instrument.

5.

Simultaneously with filing the Declaration of Taking,
there was deposited in the Registry of this Court as estimated
compensation for the taking of subject property a certain sum of
meney, and all of this deposit has been disbursed, as set out
below in paragraph 12.

6.

On the date of taking in this action, the owners of
the estate taken in subject property were the defendants whose
names are shown below in paragraph 12. Such named defendants are
the only perscons asserting any interest in the estate taken in
such property. All other persons having either disclaimed or
defaulted, such named defendants are entitled to receivé the Jjust
compensation awarded by this judgment.

7.

At the time this case was filed on June 24, 1976, the
Plaintiff's title evidencé showed that the subject property was
owned by Petroleum Resources Operating Company. On August 6,
1976, the Plaintiff and Mr. Delbert Brock, attorney for the said
company, executed and filed herein a Stipulation As To Just Com-
pensation. The stipulation was based upon the understanding by
the parties signing the same that said company was the owner of
the entire estate taken in this case. The amount of the stipula-
tion, $7,425.00, which was also the full amount deposited as

estimated compensation, was disbursed to said company.




When the Plaintiff's title evidence was continued to
the date of taking, it revealed that on the date of taking there
was an outstanding 1/16 of 5/6 overriding royalty interest, which
was owned by XKRM Petroleum Corporation, Guaranty Bank Building,
817 19th Street, Denver, Colorado.

On December 9, 1976, KRM Petroleum Corporation was
made a party defendant by Order of Court and Notice of Condemna-
tion was served upon it on December 14, 1376.

8.

At the trial of this case on March 1, 1978, there was
offered and received in evidence a letter from KRM Petroleum
Corporation, dated January 30, 1978, signed by E. J. Henderson as
Executive Vice President, which letter read as follows:

"K.R.M. Petroleum Corporation hereby acknowledges

receipt of Petroleum Resource Operating Company's

check in the amount of $389.69 representing full
compensation for K.R.M. Petroleum Corporation's

1/16 of 5/6 overriding royalty interest involved

in the subject condemnaticn suit."

9.

The parties present at the trial advised the Court
that they were still willing to abide by their Stipulation As To
Just Compensation (described above in paragraph 7).

Therefore, such stipulation should be approved as
fixing the total award for both the Working Interest and the Over-
riding Royalty Interest in the estate taken in the subject tract.
The payment of $386.69 to KRM Petroleum Corporation by Petroleum
Resource Operating Company, and KRM's acceptance of such sum as
full compensation for its interest should be considered as the
owners' voluntary allocation of the total award and such alloca-
tion should be adopted by the Court.

10.

It Is, Therefore, ORDERED, ADJUDGED and DECREED that
the United States of America has the right, power, and authority
to condenn for public use the property particularly described in

the Complaint filed herein; and such property, to the extent of the

estate described in such Complaint is condemned, and title thereto




is vested in the United States of America, as of June 24, 1976,
and all defendants herein and all other persons are forever barred
from asserting any claim to such estate.

11.

It Is Further ORDERED, ADJUDGED and DECREED that on the
date of taking in this case, the owners of the estate taken herein
in subject tract were the defendants whose names appear below in
paragraph 12, and the right to receive the just compensation for
the taking of such estate is vested in the owners so named.

12.

It Ts Further ORDERED, ADJUDGED and DECREED that the
Stipulation As To Just Compensation described above in paragraph 7
hereby 1s approved and the sum therein stated is fixed as just
compensation for all interests in the estate taken in this action.
The payment of $386.69 to XRM Petroleum Corporation by Petroleum
Resource Operating Company, and KRM's acceptance of such sum as
full compensation for its interest in this case is adopted by the
Court as the proper allocation of the total award made in this
acticon. The accounting for the subject case is set forth in
schedule form as follows, towilt:

TRACT NO. 403ME

0il Leasehold Interest Only

{Subordination)

OWIHERS :

1. Petroleum Resource Operating Company,
(15/16 of 5/6) Working Interest.

2. KRM Petroleum Corporation {1/16 of
5/6) Overriding Royalty Interest.

Award of just compensation for all
interests, pursuant to
Stipulation ————~——=————mm o §7,425.00 $7,425.00

Allocation of award:

To Working Interest - $7,038.31
To Overriding
Royvalty Interest - 386.69

Deposited as estimated compensation $7,425.00




Disbursed:

From the deposit in this case, to
Petroleum Resources COperating Company ---—-- $7,425.00

By perscnal check from Petroleum Resocurce
Operating Company to KRM Petroleum
Corporation =-—————————cmmcmmm——— $386.69

Balance due tO OWNErS ——m——s s ms e e e e Necne

AL Ww@@

UNITED STATES DISTRICT JUDGL
APPROVED:
/ ” — ) /
Tl T (1, TN el

HUBERT A. MARLOW
Assistant United States Attorney




IN THE UNITED STATES LISTRICT COURT FOR THE I L E D
NORTHERN DISTRICT OF OKLAHOMA
hh”?gl HWB
MARGARET GARNER Jack ¢ o
' % Dissaer, Clery
Plaintiff, ~ElT Coyny

SOUTHWESTERN BELL TELEPHONE
CCMPANY, INC., and JOHN DOE,

)
)
)
)
VS. ) No. 77-C~412-C
)
)
)
}
Defendants. )

ORDER OF DISMISSAL

This matter coming on for hearing on this ngl, day
of ‘7ﬁqaLAJ:4g_,/) , 1978, upon the Stipulation for
/

Dismissal entered into by and between the Plaintiff, Margaret

Garner, and the Defendant, Southwestern Bell Telephone Company,
and upon the joint application of Plaintiff and Defendant for
ar. order of dismissal of the captioned cause, with prejudice
to the filing of a future action. Upon said Stipulation and
the application of the parties for said Order, and the Court
being advised that the parties have settled and compromised
the above styled cause:

IT IS ORDERED, ADJUDGED AND DECREED: That the above
entitled cause of action and Complaint are dismissed, with

erejudice to the filing of a future action.

United Staté€s District Judge




IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT QF OKLAHOMA

RONALD GEMINN, STEVE BRASELTON
and RICK BRASELTON,

Plaintiffs,

~V8=- No. 77-C-319
THREE FOUNTAINS, INC,, an
Oklahoma Corporation, doing F l l' E: D
business as FOUNTAINS RESTAURANT,
Defendant, MAR 21 1378
Jack C. Silver, Clerk
JOURNAL ENTRY OF JUDGMENT U. S. DISTRICT COURT

This action having been commenced oﬁ the 22nd day of
June, 1977 by Michael J. Beard, attorney for the plaintiff,
and the defendant, Three Fountains, Inc., an Oklahoma Corpora-
tion, dping business as Fountains Restaurant, having appeared
after personal service of summons on them by and through their
attorney, Jack R. Givens, of Jones, Givens, Brett, Gotcher,
Doyle and Becgan, Inc.,

| That this matter has been fully plead by both parties
and has been regularly set for trial for this court on the
21st day of March, 1978.

That the defendant has served upon the plaintiff Notice
to Permit Judgment to be taken against the defendant in favor
of the plaintiff, Ronald Geminn in the sum of $731.80; the
plaintiff, Steve Braselton, in the sum of $708.49; and Rick
Braselton, in the sum of $615.69, together with costs accruing
including the 17th day of March, 1978, and that the plaintiffs'
attorney, Michael J. Beard, have judgment against the defendant
in the sum of $1,000.00 as a reasonable attorney fee for his
prosecution of this action.

That the plaintiffs, and each of them, have duly accepted

dbfendant's offer.




g o

IT IS ORDERED, ADJUDGED AND DECREED BY THIS COURT
that the plaintiff, Ronald Geminn, have judgment against the
defendant for the sum of $731.80.

IT IS ORDERED, ADJUDGED AND DECREED BY THIS COURT
that the plaintiff, Steve Braselton, have judgment against the
defandanf for the sum of $708.49.

IT IS ORDERED, ADJUDGED AND DECREED BY THIS COURT
that the plaintiff, Rick Braselton, have judgment against the
defendant for the sum of $615.69,

IT IS ORDERED, ADJUDGED AND DECREED BY THIS COURT

that the plaintiffs have judgment against the defendant for the

sum of $1,000.00 for the use and benefit of their attorney,
Michael J, Beard, which represents his reasonable attorney lco
for the prosecution of this action.

IT IS ORDERED, ADJUDGED AND DECREED BY THIS COURT
that plaintiffs have judgment against the defendant for the

costs pf this action.

(Signed) H. Dale Cook

JUDGE

The foregoing proposed Judgment is approved as to

form.

" DATED this JO 21,?;my of March, 1978.

JACK R, GIVENS
Attorney for Defendant
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MAR 2 11978

IN THE UNITED STATES DISTRICT COURT FOR THE

- : Jack ©. Silyer, Clerk
NORTHERN DISTRICT OF OKLAHCMA U.S.DBTMCTCOURT

UNITED STATES COF AMERICAH,

)
Plaintiff, )
V. )} NOS. 78-C-32-B
} 75-CR~-137
HAROLD LOUIS BOYD, # 40703-115, )
’ Movant. }
ORDER

The Court has for consideration a motion pursuant to 28 U.S.C.
§ 2255 filed pro se, in forma pauperis, by the Movant, Harold Louis
Boyd. Movant is a prisoner at the Federal Correctional Institution,
El Reno, Oklahoma, pursuant to conviction in Case No. 75-CR-137 upon
his plea of guilty to an information charging interstate transportation
of a known falsely made and forged security in violation of 18 U.S.C.
§ 2314, filed in the Western District of Oklahoma and transferred to
this District pursuant to Rule 20, Federal Rules of Criminal Procedure.
He was sentenced therein on the 7th day of October, 1975, to three years
imprisonment eligible for parole as the Parole Commission might determine
pursuant to 18 U.S.C. § 4208(a) (2). At the same time, Movant pled guilty
in Case No. 75-CR-138, to Count One of an indictment in the Northern Dis-
trict of Oklahoma, also charging a violation of 18 U.S.C. § 2314, and a
similar charge in Count Two of that indictment was dismissed. 1In this
latter case, on October 7, 1975, the imposition of sentence was suspended
and the Movant was placed on probation for two years to begin at the ex-
piration of the sentence imposed in Case No. 75-CR-137. Movant in his

-

present § 2255 motion challenges only the conviction and sentence in

Case No. 75-CR-137.

Movant in his § 2255 motion demands his release from custody and as
grounds therefor claims that he is being deprived of his liberty in viola-
tion of his rights guaranteed by the Constitution of the United States of

America. In particular, Movant claims that:

He was sentenced in the United States District Court for the
Northern District of Cklahoma on October 7, 1975. He was later
on December 12, 1975, sentenced to five years for uttering a
forged instrument in the District Court of Tulsa County, State
of Oklahoma, and he was discharged on the State sentence on No-
vember 28, 1977, and delivered to the Federal institution to
commence service of his Federal sentence. Since the Judgment
and Commitment in the Federal Court did not provide that the
Federal sentence was to run consecutively to the State sentence,
Movant claims a right to credit on the Federal sentence for the
time served in State custeody.




Farther, Movant requests that if the Court does not substantiate
his contentions, that he be allowed to submit a memorandum of law sup-
porting his § 2255 motion prior to its denial. Movant has been given
this opportunity and he has not availed himself of it.

Having carefully reviewed tﬁe motion and criminal files, and being
fully advised in the premises, the Court finds that there is no neces-
sity for response, appointment of counsel, or evidentiary hearing, and
the motion should be overruled and the case dismissed.

Shouid his motion be treated as a request for modification of sen-
tence pursuant to Rule 35, Federal Rules of Criminal Procedure, it is
out of time. The jurisdictional period of 120 days from the date sentence
is imposed within which a Rule 35 motion may be considered long ago ex-~
pired.

Treating the instrument before the Court as a § 2255 motion, it is
without merit.

It is true that sentences on Federal charges in Separate counts, or
in separate cases, are presumed to run concurrently absent specific pro-

visions to the contrary. Owensby v. United States, 285 F.2@ 58 (10th

Cir. 1967); Subas v. Hudspeth, 122 F.2d 85 (10th Cir. 1941). However,

this rule of "presumptive concurrence" is not applicable where one sen-
tence is imposed by a State Court and the other by a Federal Court.

Verdigo v. Willingham, 198 F.Supp. 748 (M.D.Pa. 1961) affirmed 295 F.2d

506 (3rd Cir. 1961); Gomori v. Arnold, 533 F.2d 871 (3rd Cir. 1976): also

see, Joslin v. Moseley, 420 F.2d 1204 (10th Cir. 1969).

Frequently, a State waives its right to its exclusive custody of a
state prisoner in order that the United States might try him upon a Fed-
eral indictment. Then, the Defendant, on a plea of guilty, is sentenced
by the Federal District Court and returned to the custody of the State.
Thereafter, he is turned over to a United States Marshal by the State
authorities and delivered to the warden of the TFederal penitentiary, pur-
suant to commitment under the Federal sentence. The Federal sentence be-

gins to run on such delivery to the United States Marshal. Rohr v. Hudspeth,

105 F.2d 747 (10th Cir. 1939); Lunsford v. Hudspeth, 126 F.2d 653 (1l0th

Cir. 1942).




IT 1S, THEREFCORE, ORDERED that the motion pursuant to 28 U.s5.C.

§ 2255 of Harold Louis Boyd be and it is hereby overruled and the cause

is dismissed.

Dated this ngﬁkday of March, 1978, at Tulsa, Oklahoma.

el -

T C} ! g )
e < e

CHIEF JUDGE, UNITED STATES DISTRICT

COURT FOR THE NORTHERN DISTRICT or
OKLAHOMA




1M THE UMITER STATES DISTRICT COURT FOR THI FILE®W
MORTHIEE S DISTRICT CF O KLAHORA

MEH 2198

- - Jack C. Sitver, Clerk
WILHELMIA 0 CHHLBE DACHT, . . S. DISTRICT COUTT
Plaintiff,

e ——

Vi, N, 77-C~445-8

RAYMOND ALFRED ANDERSEN,
Defandant,

M e ot

CRDER OF DISMISSAL

On the 5 /ol day of March, 1978, upon the written application of the parties for o
Dismissal with Prejudice of the Complaint and all causes of action, the Court hoving sxaniined
. said application, finds that sald parties have entered into a compromise settlement covering all
claims invelved In the Camplaint and have requested the Court to dismiss said Complaint with
prejudice to any future oction, ond the Court heing fully advised in the oremises, Hnds that
said Complaint should be dismissed pursuant to said application,
IT IS THEREFORE ORDERED, ADJUDCGED AN DECREED by the Court that the Complaint

and all causes of action of the plointiff filed herein against the defendant be and the same hereby

is dismissed with nrefudice to ony futyre action. -
dZ& ’ g M

DON L. DEES, Atorney for the Plaintitl

RAY H, WILBURN, Attorney for the Dafendont
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" BROAD, KHOURIE & SCHULZ
WILLIAM A. WINEBERG, JR.

. STEPHEN C, THEOHARIS F ’

- One California Street, l4th Floor l. E: E)

5an Francisce, California 94111

Telephone: {415) 9886-0300

Attorneys for Plaintiffs and the Class

IN THE UNITED STATES DISTRICT COURT

FCR THE NORTHERN DISTRICT OF OKLAHOMA

In Re HOME-S5TAKE PRODUCTION COMPANY
! SECURITIES LITIGATION

MDL Docket No. 153

o

No. 75-C-430

| GEORGE A. HELMER and

| WALTER MATTHAU, on behalf of
[themselves and all others
ilsimilarly situated,
I

Vs,

THE FIRST NATIONAL BANK AND
TRUST COMPANY OF TULSA, a
i national banking corporation,

)

)

)

)

)

)

)

)

)
Plaintiffs, )
J

)

)

)

)

)

)

” Defendant. )
)

1 STIPULATION AND ORDER OF DISMISSAL WITH

! PREJUDICE AS TO DEFENDANT FIRST NATIONAL BANK
i| AND TRUST COMPANY OF TULSA
|
|
i

l IT IS HERERBY STIPULATED that defendant First Natlonal

|
It . . .
EIBank and Trust Company of Tulsa, ke and hereby 1s dismissed
i
g

i S LA A s e
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; with prejudice, each partyv to bear its own costs.

DATED: March Z , 1978.
BROAD, KHOURIE & SCEULY

WILLTAM A. WINEBERG, JR,
STEPHEN C. THEOHARIS

Al T L

StepHen C. Thecharis

Attorneys for Plaintiffs
and the Class

DATED: March /¢., 1974.

CONNER, WINTERS, BALLAINE,
BARRY & McGOWEN

JAMES R. RYAN

JAMES L. KINCAID

GARY H. BAKER

GARY C. CLARK

o [

Gary H. Baker

Attorneys for Defendant

Pursuant to the above stipulation, IT IS ORDERED that
the defendant First National Bank and Trust Company of Tulsa, be
and hereﬁy is dismissed with prejudice, each partv to bear its

own costs.

./'
DATED: March /¢, 1978.

'
/

e -y -
) : ﬁﬁ? -
TN (v ,}Lﬁ ‘3:/___ L& e e@__trL
GEORGE H. BOLDT
United States District Judge
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T THe UNTTET r”&lLb DISTRICT COURT ¥OR THE E: L)
MOZTHERYN DISTRICT OF OKLAHOMA

JANES . BOCND, # 93623,

BT~y rey on d j“l{'\-" Al .
SN AL, L SH,
- I
oy S DisTyy Clerk
v Ros. 77-C-uzb-c T TIEKT Coppr
76-CR-113
UHITLD STATES OF AMURICA,

B N

ORVER :

The Court has for consideratlion Moticn to Heconsider

~

plursuant to 26 U.S.0. filad prrc e by James . Boone.

On Decenber 20, 1577 this Court entered an Urder deny-

A
T

ing Movant's Motiern uncer 28 UL3.C. § 2258, At the time the

-~

Order was entered bhe ovant was a prisoner at Lae Reglonal
Tragtment Center at Lexington, Okiahoma. From a review of

v Tile, 1t sppears that since the Plling of Movant!
Reconsicer, ovant has been released Irom the
Rezlonal Treauvnent Cerntver znd is now serving the speclal
cle Serm ol O yedrs.

Ta hig Mobtion to Hecongider, Hovant has not stated any

srounds For reconasideration other than those set [erth In

Titie 28 L.S.CLAL. & 2255 provideg in part as follows:

cing court shall oot be requilred
Lo “]tPf,uli a second or succesgsive motion
for simiiar reiletf on behalf of the same
prisoncr, "

Therefore, Movant's Mobtion to Reconslder 1s denied.

IT IS S0 ORDERED this /6= day of March, 1978.

|
3

H

DALE COOK
UNTITED STATES DISTRICT JUDGE



IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAIHOMA

PAUL A. BISCHOFF,

Plaintiff,

vsS. No. 77-C-343-C
GRUMMAN AMERICAN AVIATION
CORPORATICON, GRUMMAN COR-
PORATION, CORWIN MEYER, ALBERT
GLENN, ALAN LEMLEIN, CHARLES
COPPI, NCRMAN STEINER, JOSEPH
GAVIN, JR., RICHARD KEMPER, ROY

GARRISON, GEORGE WESTPHAL, F
ROBERT HUMMEL, FRANK WISEKAL, Il L E D
FRED KIDDER, FRED JOHNSON,

ROBERT FREESE, EMMY PICCARD,

ESTATE OF CLAUDE FLANIGAN, MAR 1 6 1973

DECEASED,
Jack C. Silver Clark
U.s. DISTRICT CouRT

et S o e ot S S S St St o o S Sl S e e S

Defendants.

ORDER

Plaintiff herein, having filed his Motion to dismiss the
above styled and numbered cause without prejudice as to the
following named defendants:

Joseph Gavin

Robert Hummel

Fred Kidder

Robert Ireese,
for the reason that no service has been had upon them and that
they do not appear at this time to be necessary parties to this
action;

I7 IS THEREFORE ORDERED.that the above styled and num-
bered cause is dismissed without prejudice as to defendants

Joseph Gavin, Robert Hummel, Fred Kidder and Robert Freese.

Dated this /@' day of March, 1978.

H. DALE COOCK
U. 5. District Judge
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ORDER DISWISSING CROSG-COMPLAINT
OF UOP, INC., AGAINST WORD TWDUSTRIES PIPE FABRICATING, INC.

The Defendant Word Industries Pipe Fabricating, Inc.,
having filed herein its liotion to I'lsmiss the Cross-Complaint of
UCF, Inc,, for fallure te state a claim upon which relief can be
granted, and the Court having had the response of the Cross-
Complainant UQP, Inc., and having heard argument of councel on
the 10th day of karch, 1978, and the Cross-Complainant UQOP, Inc,,
having filed and served a First Request for Adnmiszion of Facts
upon ¥Word Industries Fipe Fabricating, Inc., and a First Set of
Interrcgatories upon said Defendant, and the Court having fully
considered the matter, it 1ig

CRDERED that the Cross-Complaint of the Defendant LOFE,
Ine., against Word Industriocs Pipe Fabricating, Inc., be and the
same 1ls, together with this action, dismissed asz to the Defendant
Word Industries Pipe Fabricating, Inc., and it is determined and
declared by the Court that the Defendant wUP, Inc.,'s Firest Request
for Admission of Fact and First Interrogatories 4o former Defendant
UbP, Inc., are moot and need rnot be answered by said former
Defendant,

£f
Entered this gé*—day of March, 1978,

H. Dale Cook
District Judge

FORW APPROVED:

L0 hsmmat

Attorney for Defendant Word
S Pipe Fabri atlng. Inc.

///Cgﬁtorney for Defendant UQP, Inc,
l/l

CERTINICATE QF SERVICE

I certify that on the/é:é ;d’ly ol march, 1978, a true
and correct copy of the wilthin ang ioregolrlt Order Dismissing
Crosg~Complaint of UOP, Inc., against wWord industries Pipe

Fabricating, Inc., was mailled to each 0l the ccupﬂiW of record

listed on the following page, /({fz%;’\ _
AN B

Ife Hammer




John J. %Witous
Attorney at Law

5400 sears lower
Chicago, Illincis 606406

John J. Costanzo

Attorney at Law

3345 Wilshire 2oulevard

Los Angeles, California 90010

John Tucker

Attorney at Law

2900 Fourth National Building
Tulsa, QOklahoma 74119

John . Osmond

Attorney at Law

Sulte 41C City Plaza vest
5310 East 3lst Streed
Tulsa, Cklahoma 74135

Richard Carpenter
ttorney at .aw
Denver 3ullding

Tulsa, Oklahowma 7411

D

Dan Wagner

Attorney at Law

310 Beacon Bullding
Tulsa, Oklahoma 741073

Douglas E., Friedman
Atiorney at .aw

Cne Hess Plaza

woodbridge, New Jersey 07095

John Athens

Attorney at Law
Pirst National Tower
Tulsa, Oklahoma 74103
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MAR 16 1975
UJ?SCkDC' e, ey
-9 DISTRICT COuRT
IN THE UNITED STATESADISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA
BILLY BURNS, IPM, '"NEW MAYOR", )
: )
Plaintif£, )
) 78-C-120-B

Vs, )
)
CITY PIGS, MEDIA, US ACTION AGENCY )
QUT OF DC, )
)
Defendants. )

ORDER

The Court, ab initio, has for consideration the Original
Complaint and Cause of Action of plaintiff, "Billy Burns, IPM, 'New
Mayor', legal name of Accountability Burns, filed with leave of
Court upon proper Forma Paupers Oath, against City Pigs, Media,

IS Action Agency out of DC.

This Court, on March 14, 1978, alloed the complaint of
plaintiff to be filed without the payment of a filing fee.

In Forester v. California Adult Authority, 510 F.2d 58
(8th Cir. 1975) it was said;

"*E%It is well settled, however, that where the require-

ments of 28 U.5.C. §1915{(a) are satisfied on the faect of

the documents submitted, the better practice is for a

district court to allow the action to be docketed without

prepayment of costs and thereafter to dismiss it, if
dismissal is appropriate, even though it may have been
judicially determined earlier that the complaint did not
state a claim upon which relief could be granted. Duhart

v. Carlson, 469 F.2d 471, 473 (10th Cir. 1972), cert.denied

410 U.S. 958 (1973)[and other cases cited].*%* "

Process has not been issued in this case. The designation
by plaintiff of the defendants is so indefinite that it is impossible
to ascertain who he desires to sue. (''City Pigs", '"Media', "US Action
Agency out of DC")

In Daves v. Scranton, 66 F.R.D. 5 (USDC ED Pa, 1975) it was

said:




“Title 28 U.S.C. §1915 empowers any Court of the United
States to authorize the commencement of any civil suit
without the prepayment of fees and costs if the person
seeking the authorization makes affidavit that he is
unable to pay such costs. Under subsection (d) of the
statute, 'the court may...dismiss the case...if satisfied
that the action is frivolous or malicious.' The legal
standard of 'frivolous or malicious' 1s not capable of
precise definition for it is a standard intended for ad-
ministration within the broad discretion of the court and
to be applied with reasonable restraint but as a practical
Yesponse roO irresponsible litigation which would otherwise
be subsidized ana encouraged by the generosity of the in
Torma pauperis statute. As Judge Aldrich stated in O'Connell
v. Mason, 132 F.2d 245, 247 (1lst Cir. 1904):

"'Tt is quite clear that Congress while intending to extend
to poor and meritorious suitors the privilege of having
their wrongs redressed without the ordinary burdens of
litigation, at the same time intended to safeguard members
of the public against an abuse of the privilege by evil-
minded persons who might avail themselves of the shield

of immunity from costs for the purpose of harassing those
with whom they were not in accord, by subjecting them to
vexatious and frivolous legal proceedings.'"

In Daves v. Scranton, supra, the following test is set forth:

"The judgment which I must make is whether the complaint states
a2 claim which has a reascnable probability of succeeding on
the merits. Cf. Urbano v. Sondern, 41 F.R.D. 355 (D.Conn.
1966). In evaluating this complaint I must assess inter
alia, the merit of plaintiff's legal theory, the credibility
of his allegations, as well as the existence of possible
defenses. Garner v. Raulston, 390 F.2d 644 (6th Cir. 1968);
Jones v. Bales, 58 F.R.D. 453, 465 (N.D.Ga.1972). I must
also assess the character of the allegations insofar as they
indicate a motive on the part of the plaintiff to merely
harass or vex the defendants rather than to seek redress for
a legitimate legal claim."

The Court finds that this action of plaintiff is frivolous;
that the complaint fails to state a cause of action; and that the
complaint must therefore be dismissed.

IT IS, THEREFORE, ORDERED that the complaint and cause of action
be and the same are dismissed as being frivolous and falling to state
a cause of action.

A
ENTERED this /(& _ day of March, 1978.

Covor B ™

CHIEF UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT courr Forfel L. E D
NORTHERN DISTRICT OF OKLAHOMA

MAR 1 6 1978
GEORGE M. GRAY, MARGARET F.
GRAY and EMPLOYERS CASUALTY

jeg 6, S, 02
CORPORATION, a Corporation Y eied

. & BISTAYT £04T
Plaintiffs,
vs. NO, 77~-C-421-B

NORTH AMERICAN SYSTEMS, INC.,
a Corporation

Nt Y gt S Vet N N s Vgt Ve St ot

Defendant.

ORDER OF DISMISSAL

ON this égﬁf?day of March, 1978, upon the written application
of the parties for a Dismigsal with Prejudice of the Complaint and all
causes of action, the Court having examined sald application, finds that
said parties have entered into a compromise settlement covering all claims
involved in the Complaint and have requested the Court to dismiss satd
Complaint with prejudice to any future action, and the Court being fully
advised in the premises, finds that said Complaint should be dismissed
pursuant to said application.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED by the Court that
the Complaint and all causes of action of the plaintiffs filed herein against
the defendant be and the same hereby is dismissed with prejudice to any

future actiom.

R I ( _ '(" -
L3/ L / £ c/“_,e?;?(' - 47.)4{/3/ Pt

JUDGE, DISTRICT COURT OF THE UNITED
STATES, NORTHERN DISTRICT OF OKLAHOMA

ALFRED B. KNIGHT

Attorney for the defendant



ST UNTTRE TR G ICD O0ept POR THE

Pl MR DISTRTC OF rdl ReaAmE OF SFLaHDEA

CHEDNILY CORPORATION,

FoTorooracion,

Plaintiff,

+

c Cage Ny, TH=C-HS-(

Vita

Touliziana corporationy (USTOmM
AR POVIVE, TJdC,, an Oklazhoma
corperatiopy MITOUELL ALIGHT CENTER
180, an Cklahoma coeperation,

MAR ) & jpg

vefendants, Jauk Sipry i

U S Divipiy A
- ISRy GO

JOURKAL ENTRY OF JUDGMENT

‘ ) “h .

HON on this Aiéﬁ day of March, 1578, ths couse oawe on to
e heard by opgreement of varties; olaintiff apoearvinrg by Pevin
Zlarey, and defendante, Custorm Alr Motive, Inc., and Mitchell
Filraht Center, Inc., arpearinod hy their zttorney, ‘Com Mascon., The
narvies agreed that the cause shonld be heard forthwith on this
day, and each partvy announced ready for wrial, The Court having
neard all of the avidoence, being coanizant of the stipulations of
tha marries, and beina fully advised in the nrewises, finde:

Thaet as two the pnlaiptiff and defendants, Custom Alr
“oclve, Ine. and Mitchell Pliabt Center, I[nc., no subatantial
controversy ag to anv material facts existsa, That there is no ust
reason for delaying entrv of judgrent as to cold narties,

Thet the rlafendant, #itchell Flight Center, Inc., has
digelaimed all of 1ts riabt, title and interest in and to certain
persanal meoperty Adescribed asc: Piper PAJ1L=R57, o/Mm 11-7404438,
WN542315, including aceessories,

That the defendant, Custom ALr Motive, Inc., has a first
and yalida vossessory lien in and to the subiect aircraft for
tha smount of $19,272,32,

Ther plaintiff, Yestinghouwse Uredit Corporation has &
vatid norfecored security Interest in and to asain aircrafe for
the auount of S150,27%.10.  Thet rald gecurivy interest llen is

tupier and inferior to the lien colaism of the defendant, (ustow aly

Yorive, Ino.

)
)
)
)
)
CHAPOL bAKK UORPOPATION, a ) o
S N =
)
}
]
)
)



Trdeene” the gabdect aiveraft from the cefendant, Custen Alr

orive, iva., by satilstyving the claim of maid defendanrt in and to
ol alrcvate.  That the plaintiif is thereby subhrorsred to Che

@nefits of aald superior lien for the protection of its

inrersse, v
fHat—the—defendarty Custon AT Motive, Inc., has

anmlianed, transferrod andg conveyed the henefjits of it NDORARSEQrY

lier to plaintifi arst viaclaime? anv right, title, lien or interesr
A r ’

in vaild aircralt,

That the olaintiff s entitled to impediate and permanent

rossesslon of the aircratt described as: Piver Padl-350, 8/
IN-T8G5438, 15431%, including ACCOAREOring, 8% against the
Jefandants, Custonr Air dotive, Inc., and Mitchell Flight Canter,
e,

Trhat plaintifi say nor renmove, transter or Sissose of
gald alrcrafe from the furisdiction of thisz Conrt, until Further
crier,

OI8O ORDERED,

LA

s WLCROLSON 5 PFATHE

Py :
v 7). / f’\‘
wy S/ é v Ay SN L o
Attdrneys for Plaintiff B, DALE COOK

5/ Jre Lo
WOW MASON, Aftorney for
Luwsrtom Alr Morive, Inc.,
a2nd Mitchell Fliabt
lepnter, 1lnc.

Faaleton, ®icholson & Pate
125 morthwest Third Sireet
Bogt GFffice hox 657
Crlahoma City, Oklahoma 733(]
(40%) 235-0445

Frat the olaintiif, «estaingbouse Credic Corporation, has




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

KENNETH R. THOMAS and
LINDA R. THOMAS,

e nanq
Plaintiffs, /5-C-321-B

V5.

FERRELL INVESTMENT COMPANY
INC., E. RAY FERRELL, SR.
and MRS. E. RAY FERRELL,
SR.

FlLER

MAR 1 6 1978

Defendants.

M N N Sl N S e N N N S S N

arle £ 00, !
Jack €. Siteer, Clar,

b, CDISTRoT ooy

JUBGHMENT

Pursuant to the Order filed this date, IT IS ORDERED THAT
Judgment be entered in favor of the defendants, Ferrell Investment
Company, Inc., E. Ray VFerrell, Sr. and Mrs. E. Ray Ferrell, 5r.
ancd against the plaintiffs, Kenneth R. Thomas and Linda R. Thomas,
on the complaint rfiled by plaintiffs.

IT IS FURTHER ORDERED that the defendants' cross-complaint
be and the same is disuissed with prejudice.

IT IS FURTHER ORDERED that defendants' application to assess
attorney fees against the plaintiff be and the same is hereby
denied.

IT IS FURTHER ORDERED that plaintiffs pay the costs of this
acticn.

1, B
ENTERED chis /£ ° ~day of March, 1978.

- s

CHIEF UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

KENNETH R. THOMAS and
LINDA R. THOMAS,

Plaintiff,

ve 75-C-~321-B
FERRELL INVESTMENT COMPANY,
INC., E. RAY FERRELL, SR.
AND MRS. E. RAY FERRELL,
SR.. | ,

1 LED

M M N M M N S M N M W N N

MAR 1 6 1978

Defendants.
g
5% gt o o
ORDER
The Court nas for consideration the Findings of Fact and

Conclusions of Law and Recommendations of the United States Magistrate,
duly appointed as Special Master in the above entitled cause after
agreement between the parties that the matter should be referred to
the Magistrate for non-jurv trial pursuant to the provisions of 28
U.5.C.§636(b) (2}, Rule 53 of the Federal Rules of Civil Procedure and
the provisions of Miscellaneous Crder M-128 and Rule 34 of the Rules
of the Northern District of Oklahoma.

STATEMENT OF CASE:

This action was commenced by Kenneth R. Thomas and Linda R.
Thomas, husband and wife, by and through their attorneys, Goodwin
and McAllister, on the 2lst day of July, 1975, against Ferrell Invest-
ment Company, Inc., a corporation, E. Ray Ferrell, Sr. and Mrs. E.
Ray Ferrell, Sr., based upon the allegations contained in the com-
plaint that the defendants, and each of them, were the owners of a
rental residence located at 2436 East Fifth Street, Tulsa, Oklahoma;
that on or about December 5 and 6, 1974, defendants refused to lease
said property to plaintiffs on the ground that the plaintiff, Kenneth
R. Thomas, was black; cthat said plaintiffs were, at said time,

ready, willing, and able to rent said property, and that said property

4



o~ -

was at said time available for rent; that because of such refusal,
plaintiffs sought damages in the amount of $20,000.00, together

with reasonable attorney's fees and injunctive relief regarding

such practices in violation of Title 42, Sections 1981, 1982 and 3601
of the U.5. Code. The claim for injunctive relief was abandoned by
plairtiffs and no evidence was presented nor contention made regarding
same.

The defendants answered denying the individuals were the
owners of the property but alleged same was owned by said corporation;
they denied they vefused to lease said property to the plaintiffs, or
eitner of them, because one of the plaintiffs was black; they asserted
that an appointment had been made tc show the premises to plaintiffs
en a specific date at a specified time; that said property had been
promised to others if plantiff did not desire to rent same; that
plaintiffs did not appear to view the premises at the agreed time
nor did they inform defendants, or any of them, later that they were in
fact the parties with whom prior arrangements had been made to see
the rental house; and thalt because of their failure to appear and
inform these defendants of their intended viewing, the premises were
in fact rented to a couple which had desired to lease the property
earlier on the day ia question.

The Special Master found that the individual defendants failed
to present evidence upon their cross-complaint which alleged malicious
prosecution of a criminal case filed against them in the Municipal
Criminal Court of Tulsa, which was dismissed for lack of evidence,
but such cross-action was withdrawn during the trial and the
Special Master made no findings in regard thereto.

In his report the Special Master stated that during the trial,
defendants interposed demurrers to the evidence of plaintiffs and
moved for judgment at the close of all testimony presented. The
Special Master took such demurrers and motions under advisement until

submission of briefs by the respective parties.

-2-




At the trial of this case before the special Master, he heard
evidence and testimony adduced. The parties submitted briefs
and the Special Master‘filed'his Findings of Fact, Conclusions of
Law and Recommendatons to the Court.

The plaintifrs have filed their objections and the Court has
carefully reviewed the objections and the briefs in support thereof.

The Court has reviewd the file, the transcript of the testimony,
exnibits the cbjections, the Findings of Fact and Conclusions of
Law and Recommendations, and finds:

The District Court shall accept the master's findings of fact
unless clearly erronecus. Moore's Federal Practice, Volume 5A,
$52.03[4]

The Special Master feound as Facts:

1. That plaintiffs were on December 5 and 6, 1974, husband
and wife; that Linda Thomas is white and Kenneth Thomas is black:
that on the mofniﬁé 5f December 6, 1974, Linda Thomas made an
appointment with Mrs. Ferrell to view the premises at 3:15 P.M. on
the same day; that both she and her husband were to be together
for such viewing; that Mrs. Ferrell would allow plaintiffs first
refusal of the inveolved premises.

2. That on December 6, 1974, said property was owned by
Ferrell Investment Company, Inc., a corporation, and the individual
defendants were stockholders and officers of said firm, although
they were not all of the stockholders nor did they comprise all of
the officers thereof.

3. That Mrs. Ferrell, together with an electrician and a
cleaning lady arrived at the subject premises on the morning of
December 6, 1974, for the purpose of completing the installation
of electrical fixtures and making the premises clean for immediate
occupancy.

4. That during the day, numerous persons viewed the premises

T

either because of u "For Rent" sign posted in the front yard, or
because of an ad which appeared in the Tulsa Daily World on the

morning of December 6, 1974,




5. That the Spencers had viewed said property before noon
on December 6, 1974, and stated that they wished to rent same: that
Mrs. rFerrell agreced that in event the Thomases who were to appear
at 3:15 P.M. to sec the premises did not contract to rent same, they,
the Spencers, could be the tenants.

6. That Mr. and Mrs. Thomas did not appear to view the premises
at the agreed time.

7. That while Mrs. ¥Ferrell was in the front room, and with
her back to the front door, and when assisting said electrician in
the installation of a ceiling lamp or light, Mr. Thomas appeared
on the porch outside the front door of said property at approximately
3:45 on December 6, 1976; that he inquired if the house was still for
rent and he was advised that same was not. That Mr. Thomas did not
disclose his nam2 or that he and his wife were present to see the
property pursuant to a previous arrangement. That they were the ones
for whom the property was gaved and that he and his wife were late
for such appointment and were still interested in viewing and
possibly renting such house. That Mr. Thomas left said porch, and he and
is wife drove from the premises without further discussion with defend-
ants regarding rental of the premises.

3. That the defendants were totally unaware that the man who
appeared at the time Iin question was Mr. Thomas or that Mrs. Thomas
had accompanied him to the property for the purpose of viewing and
possibly renting the house.

9. That when plaintiffs failed to appear at the appointed time,
the agreement to rent the heouse and ultimate signing of the lease
by the Spencers through negotiations carried out by Mrs. Ferrell
was proper and pursuant to her promise with the Spencers.

10. That there was not sufficient evidence to sustain the
allepations of the Complaint filed by plaintiffs.

The Court finds that the Findings of Fact of the Special
Master are not clearly erroneous and will be adopted as the Findings

of Fect of this Court.

—l-




CONCLUSIONS OF LAW

1.  That this Court has jurisdiction over the parties to
this action and the subject matter herein.

2. Congress, in enactment of Civil Rights Stacutes gives
a remedy to parties deprived of constitutional rights and privileges
in providing that all citlzens of the United States shall have the
same right in every state and territory as is enjoyed by white
citizens thereor to lease real property. However, the plaintiffs
must prove their entitlement to such relief by a preponderance of
the evidence. 42 U.S.C. §1982; Hawmilton v. Miller, 477 F.2d 908
(10th Cir. 1973); Haythe v. Decker Realty Co., 468 F.2d4 336 (7th
Cir. 1972).

3. Plaintiffs failed to prove the material allegations of their
Complaint by the preponderance of the evidence.

4. Judgment should be awarded in favor of defendants and
each of them, and against the plaintiffs, and each of them, upon
the Complaint filed herein.

5. That the defendants' cross-complaint should he dismissed
with prejudice.

6. That defendants' application to assess attorneys fees
against the plaintiff be and the same shculd be denied.

7. That plaintiffs pay the costs of this action.

The Court finds that the Findings of Fact and Conclusions
of Law of the Special Master should be and are adopted and affirmed.

ENTERED this Ziéfy%ay of March, 1978.

QZ;?

Cjééélgj gﬁ;' C;K:jfiyiwzoﬂhf“/

CHIEF UNITED STATES DISTRICT JUDGE




MeNULTY & CLEVERDOR

MOREHEAD, SAVAGE, ODONNELL,

ATTORNEYS & COUNSYLORS

Suite 50D, Two Hundred One Otfice Bui'ding

74103

Tulsa, Oklshoma

918 — 554-4716

IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA

TERRY ENGENE McDOWALD,
individually, and MILDRED
McDONALD, individually,

MAR 1 6
Flaintiffs, R 101978

vs. lack C, Stlver. Clork
SURETY MANAGERS, INC., a
California Corporation, d4/b/a
IMPERIAL INSURANCE COMPANY:
FRLD HOPKINS and RALPH JOHNSON,
d/k/a DEES BIAL ROND COMPANY:
WILLIAM DEES, DEWEY WARD, LAURA
MAE TURNER, GLRORGE TRENT SPAHR
and FREDDIE MARIE QUICK,

et Mttt et St ot et o et et et M Mt et Nt et e

Defendants. No. 77-C-305-B

ORDER

NOW on this the [&ﬁdday of DN 2

oL oLE D

U. S. DISTRICT COURT

1978, it appearing that the Plaintiffs and the Defendant
William James Dees have entered into a stipulation whereby
the Defendant Dees is to be dismissed from the above styled
and numbered cause withewd pre’judice,

IT IS THEREFQRE ORDERED, ADJUDGED AND DECREED hy
the Court that the Defendant William James Dees be and he is
hereby dismissed withegt prejudice from the above styled and

nunbered acticon.

JUDGE OF THE DISTRICT COURT

CERTIFICATE OF MATILING

I hereby certify that on the day of

1978, I deposited into the United States Mail, with proper

postagye thereon, a true and exact copy of the above and fore-

going Order to Mr. James R. Elder, Attorney for Plaintiffs,

201 West Sth, Suite 500, Tulsa, Oklahoma 74103, and Mr. Martin

Tisdal, Attorney for Defendant Dees, 320 South Boston, Suite
920, Tulsa, Cklahoma 74103.

DISTRICT COURT CLERK




FI1LED

MAR 1 6 1978

_ lee” 1 Sieer Clerk
IN THE UNITED STATES DISTRICT COURT FOR THE |j © !_}|‘3Tn1r"{' noy e

NORTHERN DISTRICT OF OKLAHCMA

CITIZENS MORTGAGLE CORPORATION,
a Delaware corporation,

Plaintiff,

Vs, 75-C-175-B
THE FOURTH NATICONAL BANK OF TULSA,
a National Banking Association;
T.I.G. DEVELOPMENT, LTD., a

Nerth Carolina Limited Partnership;
and RAYMOND W. GRAHAM, District
Judge, Tulsa County, Oklahoma,

Defendants.

R A N N T W N N N T Tl W N

JUDGMENT

Pursuanc to the Crder entered this date, IT IS ORDERED
that Judgment be entered in favor of the plaintiff, Citizens
Mortgage Cerporation and against the defendant, The Fourth National
Bank of Tulsa, in the sum of $24,387.50, plus interest and costs.
ENTERED this ‘!L,_égl\ of March, 1978.
C /é@rw &? Z. t;)wcm-«—f/ ]

CHIZF UNITED STATES DISTRICT JUDGE




FILED

MAR 1 6 1978

Jack . Sitver, Clerk
IN THE UNITED STATES DISTRICT COURT FOR THE (g npiginict COUPT
NORTHERN DISTRICT OF OKLAHOMA SR

CITIZENS MORTGAGE CORPORATION,
a Delaware Corporation,

Plaintiff,
VS 75-C-175-B

THE FOURTH NATIONAL BANK OF TULSA,
a Naticnal Banking Association;
T.1.G. DEVELOPMENT, LTD., e

North Carolina Limited Partnership;
and RAYMOND W. GRAMAM, District
Jucge, Tulsa County, Oklahoma,

M N N N N N N N N N N SN S N NS

Defendants.

ORDER

The Court has for consiceration the following:

1. Plaintiff's Combined Motions for Judgment on the Plead-
ings and Motieon to Dismiss directed at the Defendant, T.1.G.'s Second,
Third, Fourth and Fifth Claims for Relief in its Counterclaim; to
diswiecs Defendant, T.I1.G. s Second, Third, Fourth, Fifth, Seventh,
Eighth and Ninth Defenses in its Answer; and for Judgment on the
.ﬁleadings againéﬁnéﬁé defendant, Fourth National Bank of Tulsa;

2. The briefs [iled by the FParties;

3. The Findings and Recommendations of the Magistrate, made
afcer oral argument;

4, T.I.G. Development, Lud.'s Perition to Set Aside Findings
and Reccmmendations of the Magistrate, with briefs in support and
opposition thereto.

The Court has carefully perused the entire file, and, being
fully advised in the premises, finds:

The Court finds that the Plaintiff's Moctrions, and each of them,
shouid be sustained.

This is a diversity action brought pursuant to Title 28 U.S.C.
$133Z by Citizen's Mortgage Corporation, a Delaware corporation,
Plaintiff (hereinafter called "Citizen's"), against the Fourth National

Bank of Tulsa, a National Banking Association with its banking house

-i-




located in the City of Tulsa, State of Oklahoma (hereinafter called
"Bank''), and T.1.G. Development, Ltd., a North Carclina Limited
Partnersihip, doing business and amenable to process in the State

of Oklahoma (nereinafter called "T.I1.G.") and Raymond W. Graham,
District Judge in Tulsz County, Oklahoma (hereinafter called "Judge
Graham'). The defendant, Judge Graham, is made a party to this action
solely in his official capacity as a Judge for the purpose of enjoining
continued prosecution of a certain lawsuit in Tulsa County District
Court, No. C-75-1050, styted T.I.G. Development, Ltd. v. Fourth
National Baintk of Tulsa, in which the Tulsa County Court issued an

ex parte restraining order restraining the payment on a letter of
credit issued by the defendant, Fourth Naticnal Bank to the plaintiff,
on which this action was instituted.

On February 18, 1975, the defendant, Fourth National Bank
iseued and delivered to plaintiff, its "Irrevocable Commercial
Letter of Credit', up tc an amount not exceeding $25,000.00 by
order of the Defendant, T.1.G.. On April 18, 1975, the plaintiff
presented and delivered to the defendant Bank a sight~draft in the
amount of $24,387.50 drawn against said letter of credit. On April
21, 1975, the defendanc, T.1.G. filed a lawsuit in the aforementioned
Tulga County District Court against the Fourth National Bank securing
a temporary restraining order commanding the defendant Bank not to
honor the draft. In this action, the plaintiff seeks judgment against
the defendant Bank under said letter of credit in the amount of the
draft in the sum of $24,387.50. On May 9, 1975, the Court in the
instant case, issued its restraining order directed to the defendant,
T.1.G., the defendant Bank and the defendant, Judge Graham, restraining
cach of them from obeying the temporary restraining order issued
against the defendant Bank in the Tulsa County District Court.

In its answer, the defendant Bank, set up as its only defense
the issuance of the temporary vestraining order issued out of the
Tulsa County District Court case. The Defendant, T.L.G., set up
in its answer and counterclaim, cercain hereinafter enumerated de-
fenses and claims for relief to which the plaintiff's combined Motions

were dirccted.




1. DEFENDANT, FOURTH NATIONAL BANK'S ANSWER.

The only defense raisad by the Bank in its answer was the
issuance of the restraining order by the Tulsa County District
Court which ordered it not to honor the draft drawn on the letter
of credit. Under 12 0.S. 1971 §236, Plaintiff is an indispensable
pariy to any action which would materially affect its rights under
the defendant Bank's letter of credit issued to the plaintiff. The
plaintiff was not served and is not before the Tulsa County District
Court. For that reason the temporary restraining order issued against
the defendant, Judge Graham, should be made permanent as that Court
was without the jurisdiction over the person of the plaintiff. There-
fore, the Court finds that the plaintiff's Motion for Judgment on the
Pleadings against the defendant Bank should be sustained and that
plaintiff should be granted judgment against the defendant Bank in
the amount of $Z4 387,50, plus interest as provided by law.

2. DEFERDANT, T.I.G.'S, SECOND, THIRD, FOURTH, FIFTH, SEVENTH,

EIGHTH AND NINTH DEFENSES IN ITS ANSWER.

(a) Second Defense. For its Second Defense, T.1.G. pleads

that Citizen's complaint fails to state a cause of action against
T.I.C¢ Inasmuch as the defendant, T.1.G., was a party Plaintiff in
the Tulsa County District Ccurt action which sought and secured
relief denying the Plaintiff its' property rights, i.e., preventing
it frem realizing upon and collecting the proceeds under the letter
of credit, it requires no citation of authority to finds that the
defendant's, T.IL.G.'s, Sccond Defense should be stricken and denied.

(t) Third, Vourth and Eighth Defenscs. Each of these defenses

assertec by the defendant, T.I1.G., are founded upon T.I1.G.'s request

tnat the Court interpret the language of the letter of credit as having
inccrporated by reference all of the conditions and provisions of the
"Application/Commitmen®t for Mortgage Loan'" of February 20, 1975, and that
by virtue of the allegation by the defendant, T.1.G., that this commit-
ment contract was breached, such breach constituting a defense to

an acticn on the letter of credit by reason of the fact that perfor-

mance by Citizen's of ail of its cbligations under the commitment



contract were made conditions precedent to collecting on the letter

of credit. The letter of credic is subject to interpretation and
construction under the applicable Oklahoma Statutes, 15 0.5.1971,

§154 et seq.; which, inter alia, provide that its meaning and the
intention of the partics is to be determined from the writing.
Defendant, T.I1.G., would have the Court interpret the letter of credit
as incorporating conditions precedent to be performed before there

is any obligation to honor it. This is not the interpretation that

the Court places upon the letter of credit. It seems clear on its

face that the only conditions preccedent are those which are explicitly
stated on the face of the letter of credit and with which the plaintiff
has complied. The letter of credit forms a clear and unambiguous obliga-
ticn on the part of the defendant Bank to reimburse for any monies
validly expended in investigating the proposed loan to the defendant,
T.1.G. The letter of credit itself describes the procedure for
disbursement and states that it shall be drawn upon "in accordance

with the provisions of paragraphs 2 and 11" of the Application/
Commitment Contract. Paragraphs 2 and 1l explicitly provide that
plairtiff may draw on the letter of credit to reimburse itself

for "all expenses and fecs pald by CMC, directly related to the
underwriting, commitment and/or clcsing of this loan', even if the

loan does not close. The letter of credit forms an umambiguous
contract independent of the commitment contract. The sole condition
precedent in the documents to collection on the letter of credit was
that the plaintiff present valid expense vouchers with a correct draft
to the Bank when drawing upon it. This was done. Had the parties to the
letter of credit intended that zll of the provisions of the

commitment be incorporated, they would not have referenced paragraphs

2 anc¢ 11 only. T.I1.G.'s Third, Fourth and Eighth Defenses should be
stricken and dismissed.

(c) Fiflftvh Defense. In support of its Fifth Defense, T.I.G.

arpgues that the sight-draft presented by plaintiff did not state as
« ... .reqguired by letter of credit that it is "drawn under letter of credit

of the Fourth National Bank of Tulsa, No. 843, dated February 18,




1975". It does not assert that any of the requisite information was
not given to the Bank. This defense is based purely on the fact that the
precise wording of the drafi did not mechanically and technically
conform to the precise lanpguage called for in the letter of credit.

It is a fact that the precise language which was used in the draft was
not specified in the letter of credit. However, as a matter of law,
it was not required to do so, as substantial compliance with
specifications in the letter of credit are all that is required,

sec Tne Bank of America v. Liberty National Bank, 116 F.,Supp. 323
(W.D.Okla. 1953), where the Court stated that it frowns upon mere
technical defenses where in essence the contractural understanding
between the parties has been met, The plaintiff's Motion with respect
to defendant's Fifth Defense should be sustained and it should be
stricken.

(d) Seventh Defense. Defendant, T.I.G., asserts as a grounds

for defense to an action in the contract, that the failure of the
plaintiff to closz and fund a loan under the comitment contract
resulted from its negligence. It is well-settled that a breach of duty
existing under the terms cof the contract is not a tort. There could

be no question but what the cause of action underlying all of the
issues raised by the parties to this lawsuit forms a basis of action

in contract and for that reason there is no defense in tort. Pitts.

v. Southwestern Sales Croporatien, 65 P.2d 184 (Okl. 1936); State

of Missouri, ex rel, Cummins Missouri Diesel Sales Corporation

v. Eversol, 332 Sw2d 53 (Mo.App.1960); Alliscn v. American Airlines,
112 F.Supp. 37 (N.D;Okl.1953); Renfro ﬁ. Preferred Risk Mufual ‘
Insurance Company, 296 F.Supp. 1137 (N.D.Okl. 1969); Ledford v.
Travelers Tndemnity Company, 318 F.Supp. 1333 (W.D.Okl. 1970). This

defense should be stricken and dismissed.

{(e¢) WNinth Defense. The defendant, T.I.G.'s, Ninth Defense

is a prayer for attorneys' fees. It is not a defense. Moreover,




it 1s well-settled that the Federal Courts follow state law which
reflects a substantial state policy to grant or deny attorneys' fees.
United States Pacific Insurance Company v. Northwestern National Insuranc
Company, 185 F.2d 443 (10ch Cir. 1950). Oklahoma law presents an
uninterrupted rong line of cases holding that the right to recover
attorneys' fees does not exist at common law and is not allowable

in cthe absence of the statute or some other agreement expressly
authorizing attorneys' fees in addition to the ordinary statutory
costs. Keel v. Covey, 241 P.Zd 954 (Okl. 1952). The defendant does
not scate that the action is one in which any statute provides for
attorneys' fees but alleges that it is entitled to it on 'general
equitable principal.” As such, plaintiff's motion with respect

to this defense should be sranted and its Ninth Defense should be
stricken and dismicsed,

3. DEFENDANT, T.I.CG., SECOND, THIRD, FOURTH AND FIFTH CLAIMS

FOR RELIEF IN ITS COUNTERCLATM.

{a} Second Claim for Relief. The defendant's Second Claim

for Relief in its Countericaim is based on the theory that under
Secrtion 5-111 of the Cklancma Uniform Commerical Code, plaintiff
warranted that all necessary conditions of the letter of credit had
becn complied with, and they had not. The theory of this claim

for relief botcowed on T.I.G.'s allegation that the plaintiff had
breached its obligation to close and fund the loan and that by
virtue of its further hypothesis (embodied in its Third, Fourth,
Severnth and Eighth Defenses referred to above) that the commitment
application was incorporated by reference in the letter of credit
in 1ts entirety, the cbligation to close was a condition. Having
previously found that the letter of credit did not incorporate

the entire commitméﬁf contract, but only the specific provisions
which the plaintiff has met, the Court finds that the motion
directed at Defendant's Second Claim for Relief should be sustained

and it should be dismissed.



(b) Defendant's Third, Fourth and Fifth Claims for Relief.

These c¢laims for relief are based upon the assumption that the commit-
ment contract was a security under the Securities Act of 1933 and

the Securities Exchange Act of 1934. The applicable and persuasive
authority on this poinc indicates that it was not. Under the facts,
the parties did not intend that it was. The document dces not meet
the tests laid outr, Zabriskie v. Lewils, 507 F.2d 546 (10th Cir.

19745 and Creat Western Bank v. Cotz, 532 F.2d 1252 {9th Cir. 1976).
As was stated in S.E.C. v. Howe Co., 328 U.S. 293 (1946),

"o

An investment contract for purpose of the Securities

Act means a contract, transaction or scheme whereby

a person invests his moncy in common enterprise and is led

to expcet profits solely from the efforts of the promoter

or third parcy *%%. " (p. 298).
The contract before the Court in this case simply emobided a large
commercial loan transaction. The letter of credit was intended by
the parties, mot as payment for a promise to loan, but as payment for
the plaintiff's services and expenses in investigating the proposed
loan. The letter of credit was issued before the commitment contract
was accepted. There was no question of buying or selling anything.
No risk capital was advanced. No repayment of the letter of credit
was contemplated. There was but a single demand note issued to a
single payee. T.I1.G. gained ro rights under the commitment other
than to have Citizen's to go the expense of investigating the
possibility of the preposed loan. The form and circumstances of
the issuances of the commitment contract are sufficient evidence
of the parties' intent to treat the transaction as an ordinary
commercial lean. The recent case of McGovern Plaza Joint Venture,
et al. v. First of Denver Mortgage Investors, et al, (1C0th Cir.
October 4, 1977) F.o2d , specifically held that two
similar commitments, one for a construction loan and one for a
permanent loan for which the plaintiff paid two large fees, were
not securities under the Securities Act of 1933 or the Securities
Exchange Act of 1934, holding that there is nothing to indicate

that the transaction was anything other than a typical situation
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where a real estate developer gives into the cpen market to secure
financing of his venture. Tor this reason, the plaintiff's Motion
with respect to defendant's Third, Fourth and Fifth Claims for
Relief should be sustained and they should be dismissed.

IT IS, THERZFORE, ORDERED that plaintiff's Motions for Judgment
on the Pleadings as to the Defendant's, T.I.C. Development, Ltd.'s,
Second, Third, Fourth and Fifth Counterclaims be sustained and they
are hereby dismissed.

IT IS FURTHER ORDERED that the Plaintiff's Motions for Judgment
on the Fleadings against the defendant, Fourth National Bank of
Tulsz, be sustained and that judgment will be entered, by separate
decument, in favor of plaintiff in the sum of $24,387.50, plus interest
and costs.

IT IS FURTHER ORDERED that the plaintiff's Motions to Dismiss
ancd Strike Defendant's, T.I.G. Development, Ltd.'s, Second, Third,
Fourth, Fifth, Seventh, Eighth and Ninth Defenses be sustained.

IT IS FURTHER ORDERED that the Temporary Restraining Order
neretofore entered be made permanent.

IT IS FURTHER ORDERED that T.I1.G. Development, Ltd.'s Petition
to Set Aside TFindings and Recommendations of Magistrate be and the
same is hereby overruled.

ENTERED this Jﬁ%ay of March, 1978.

-yl R
e (‘__ - - ;""f
CHIEF UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT CQURT F ' L E D

FOR THE NORTHERN DISTRICT OF OKLAHOMA LD MAR 1‘11978

Jack C. Silver, Clerk
U. S. DISTRICT COURT

NOo. 77-~C~200(B) /

S5IKES CORPORATION,
a Tlarida Corporation,

Plairtiff,
v.
TEXAS WRSTERN FINANCIAL CORPORATION,
an Illinois Corporation, and
BRISTOW CARPETS, INCORPORATED, an

Oklahoma Corporation,

Defendants.

e Mt et M M e et et et ot et et

DEFICIENCY JUDGMENT

On this l4th day of March, 1973 came on for hearing
the Motion filed January 9, 1978 by Plaintiff for a deficiency
judgment hcrein, which Mction has been duly served upon Defendant
Bristow Carpets, Incorporated.

Upon consideration of said Motion and the evidence produced
in open court, the Court finds that by foreclosure of its
security interests Plaintiff has acguired cash proceeds of
$401,052.27 and accounts receivable of Bristow Carpets, Incor-
porated having a fair market valuc of $337,198.18, the total
value of all such assets recovered by Plaintiff being $738,250.45.
The Court further finds that the agygregate principal amount of
Plaintiff's judgment herein against Bristow Carpets, Incorporated
was $7,048,100.00, plus pre-judgment interest of $313,978.35
and accruing post-judgment interest, and that Plaintiff is
entitled to a deficiency judgment against Defendant Bristow
Carpets, Incorporated in the principal amount of $6,623,827.90,
together with post-judgment interest accrued to date in the
amount of $254,065.00 and interes® continuing to accrue on said

deficiency balance at the rate of 10% per annunm.



IT IS THERETORE ORDERED, ADJUDGED AND DECREED that
Plaintiff be, and it hereby is, granted a deficiency judgment
against Defendant Bristow Carpets, Incorporated in the amount
of $6,623,827.90 plus interest accrued to date of $254,065.00
and accruing interest on said deficiency balance at 10% per

annum until paid.

C ;aﬁ éé% //Z:i2/714k¢Jf#’

UNITED STATES DISTRICT COURT JUDGE




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OQKLAHOMA

CECIL P. LOCKETT,

Plaintiff,
77-C-38-B

=1 LED

Vs,

CARNATION COMPANY,

M N N N N S N S S

Defendant.

MAR 1 4 1978

Jack C. Sitver, Clerk
U8 DISTRICT COURT

ORDER

The Court has for consideration the Defendant's Motion to
Dismiss and Motion to Strike; the briefs in support and opposition
thereto; the Findings and Recommendations of the Magistrate made
after oral argument; the objections by the plaintiff to Findings
and Recommendations of the Magistrate, and, having carefully perused
the entire file, and, being fully acdvised in the premises, finds:

The Court will not consider the Motion to Strike, the Motion
to Dismiss being dispeositive of all issues in this case.

This case involves an action brought by the Plaintiff pursuant
to 42 U.8.C. §2000e, et sec., charging that Defendant unlawfully
discharged him because of his race (black).

In considering a Motion to Dismiss, all allegations of the
Complaint are taken as true. The Complaint reveals that Plaintiff,

a black, was discharged on July 9, 1974. Plaintiff timely filed

a charge of racial discrimination against Defendant on August 15,
1974, with the Oklahoma Human Rights Commission. Plaintiff thereafter
timely registered a charge with the U.S. Equal Employment Opportunity
Commission on September 3, 1974, which was accepted for formal

filing by the EEOC on November 7, 1974.

The EECC investigated the charge, and found 'reasonable cause'
to support the allegations of Plaintiff. Conciliation efforts were
unsuccessful, and Plaintiff was issued a Right-to-Sue letter on or

about October 28, 1976. The instant Complaint was filed on January




24, 1977, within the Right-to-Sue period.

Defendant timely moved to dismiss the action as time-~-barred,
as well as to strike certain allegations in the Complaint.

The bases advanced by the Defendant for the claim that the
instant action is time-barred are that state statutes of limitations
apply to actions under Title VII; that the proper limitations
apply to actions under Title VII; that the proper state statute
of limitations to be applied is the two-year tort limitation
perliod contained in 12 $.S. §95(3): and that such two-year statute
cf limitations was not tolled by the pendency of the EEQOC charge
of Plaintiff. Plainciff disputes the applicability of any state
statute of limitations. He also argues that, assuming some state
limitation period applies, the proper limitation is either the
three-year period in 12 0.5. §95(2) or the five-year pericd in 12 0.8S.
§95(2). Finally, Plaintiff argues that any state limitation period
was tolled during the pendency of his charge before the EEOC, and
that his Complaint is, therefore, timely.

The Court finds, in agreement with the District Court in
Clayton v. McDonnell Douglas Corp., 419 F.Supp. 28 12 EPD 911,165
(C.D. Cal. 1976), that state statutes of limitations apply to private
actions brcught under Title VITI. An analysis of that statute reveals
that there is no set time limit for the institution of an action
in federal district court under the statute. Therefore, absent
confiict with compelling federal interests, the most closely analogous
state limitation period should apply. Johnson v. Railway Express
Agency, Inc., 421 U.S. 454; Holmberg v. Armbrecht, 327 U.S. 392
Auto Workers v. Hoosier Cardinal Corp., 383 U.S. 696.

Plaintiff argues that precisely such compelling federal in-
terests apply here, and urges that the decision by the Supreme

Court in Occidental Life Insurance Co. v. EEQC, U.S.

2

97 5.Ct. 2447 (1977) mandates the conclusion that there are no time




limitarions on an individual Title VII action, other than the
filirg of a timely EEGC charge and the institution of suit
with the 90-Day Right-to-Sue period. 1In Occidental, the Supreme

N

Court held that state statute of limitarions were not applicable to
suits brought by the LEOC under Title VII, because the EEOC is powerless
to bring suit until after conciliation measures are exhausted, and
because the EECC has a significant backlog of cases which would
make exhaustive conciliation and suit within a relatively short time
period virtually impossible. From these two factors, and especially
because Forcing the EROC into premature suit would conflict with
its conciliation responsibilities, the Court found that a
Congressional intent to place no lindtation on EEQC suits could be
inferred.

dowever, simply because there is no time limitation on EEOC
sults does not necessarily mean that there are no time limitations
on individual actions under Title VII. Unlike the EEOC, a private
plaintiff is not forced to postpone the institution of suit until
all EECC administrative efforts have been exhausted. Rather, a private
party remains frce to request a Right-to-Sue letter and to institute
his or her suit in federal court, cnce the EEQC has been accorded an
initial 180-day period in which to uct on his or her charge.

Thus, under Title VII, a private party has two avenues for
possible relicf. Plaintiff had the option to leave his charge with
the EEOC, and to rely upon the EEQC to investigate and possibly litigate
on his behalf. However, there was no requirement that he do so, and
he remained free to institute hisg own action at any time after his
charge had been filed with the EEOC for the 180-day period.

Therefore, it is clear that Congress did not consider full
resort to the EEOC administrative action to be essential to a private
Title VIT action. Rather, {full resort to such administrative
remedies is an alternative course of action which a Title VII plain-
tiff may 'elect’ to pursue or to by-pass. Occidental, supra, 97

S.Ct. 2452, Because resort to full EEOC administrative efforts is
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wholly optional and voluntarv for a private individual, whereas
it is mandatory for the EEOC, the Court concludes that there is
no compelling federal policy comparable to that in Oceidental to
be preserved by refusal to apply state statutes of limitations to
private Title VIT actions.

This conclusion is buttressed by decisions of the Supreme
Court as to the lack of availability of tolling of statutes of
limitations during pursuit of permissive administrative remedies. It
l1s a well-cettled principle of law that, where one has an unfettered
right tc pursue a certain avenue of relief, but does not, the courts
will decline to toll the running of a statute of limitations. Soriano
v. U.6., 352 U.8. 270 (1957): Johnson v. Railway Express Agency,
Inc., 421 U.S5. 454 (1975); Electrical Workers v. Robbins & Myer,
Inc., U.S. . 97 8.Ct. 441 (1976). Congress was certainly
aware of these principles when it made full rescrt to EEQC admin-
istrative processes optional. Absent some clear evidence of contrary
intert from the Congress, the Court concludes that Congress intended
that state statutes of Zimitations apply to private Title VII actions
and that no tclling of such limitation periods should occcur during
the time that a private plaintiff is pursuing optional EEOC adminis-
trative remedies.

Plaintiff argues that the proper statute of limitations is
not the two-year tort limitation period of 12 0.8. §95(3), Rather,
he contends that either the three-year peirod set forth in 12 0.S.
§95(2) for unwritten contracts or for liabilities created by statute
stiould apply. In the alternative, he claims that the five-year limi-
taticn period of 12 0.5. §95(3) for actions not otherwise provided for
should be applied.

The Court concludes that the two-year tort statute of limi-
tations 1s applicable to actions for racial discrimination in employ-
ment. There is a split among the Judges of this District Court as
to whether the two-year tort statute or the three-year contract

statute should apply. This Court held in Allen v. St. John's Hospitai




76-C-11-B (unreported decision) that the two-year statute applied.
Judge Cook, con the other hand, held that the three-year contract
statute was applicable, in the case of Wright v. St. John's Hospital,
414 F.Supp. 1202, (NJDLOkia. 1976). However, Judge Thompson of the
Western District of Oklahoma has joined this Court in concluding
that the two-year tort statute applies, in the case of Person v.

St. Louis-San Francisce Ry. Co.

. o _F.Supp. , 14 EPD 47713

(W.D.0Okla. 1976).

The decisicn by Judge Cock in the Wright case), supra, was pre-
mised primarily upon dicta by the Fifth Circuit in the case of
Boudreaux v. Baton Rouge Marine Contracting Co., 437 F.2d 1011
(5th Cir. 1971), as to the applicability of a contract limitation
to cmployment discrimination under 42 U.S5.C. §1981. Thus, the rationale
ol the decision by Judge Cook is substantially undermined by the later
Fifth Circult decision in Ingram v. Steven Robert Corp., 547 F.2d
1260 (5th Cir. 1977), holding that an action for racial discrimination
in employment is essentially a tort action to which a tort statute of
limitations is applicable.

The Court finds the reascning of Ingram, supra, to be per-
suasive, and finds that such be followed by this Court. Further
support for the application of the two-year tort limitation is found
in Curtis v. Leether, 415 U.S. 189, at 195, wherein an action for
racial discrimination in housing under Title VIII was described as
being essentially tortious in character, and comparable to an action
for defamation or intentional infliction of mental distress.

In addition, the Tenth Circuit has held that actions brought
pursuant to 42 U.S.C. §1983 are governed by the two-year tort
limitation period. Crosswhite v. Brown, 424 F.2d 495 (10th Cir.
1970). Actions under 42 U.S.C. §1983 are closely analogous to
actions under 42 U.S.C. §1981 and 42 U.S.C. §2000e, as was recognized
by Judge Thompsoa in the Person case, supra. The Court finds that
1t chooses to follow the holding of Person and of Allen v. St. John's
Hospital, and hold that the two-year statute of limitations applies to

actlions under Title VII (42 U.S.C. §2000e).
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Plaintiff's action was not commenced until some two years
and six months after his cause of action acerued. Therefore,
nis action is barred by the two-year limitation period set forth
in 12 0.8, §95(3).

LT 15, THEREFORE, ORDERED that the objections to Findings and
Reccmmendations of the Magistrate are overruled.

IT IS FURTUER ORDERED that the Defendant's Motion to Dismiss
be and the same is hereby sustained and this cause of action and
complaint are hereby dismissed.

ENTERED this _Zf_aéay of March, 1978.

- e PRCS :
(ifﬁﬁlﬁ QZQ £ tpacoces

CHIEF UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COQURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

ALVIN MAYBERRY, )

Plaintiff, g
Vs . ; 76-C-99-8
ARKRON RUBBER MACHINERX CORPORATION, %
ioiggggiig;?n;angNéggiééﬁPéigTiO§, g Fr i L— EE E)
a covrporation, )

Defendants. g AR 14 1978

Jack C. Sitver, Clerk
JUDGMENT U S DisTRieT coyny

Pursuant to the Order entered this date, IT IS ORDERED that
Judgment be entered in favor of the defendant USM Corporation and
against the plaintiff, Alvin Mayberry.

CA,
ENTERED this/ ¥~ day of March, 1978.

S e A Sl

CHIELF UNLITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

ALVIN MAYBERRY, )
)
Plaintiff, )
)
vs. ) 76-C-99-R
)
AKRON RUBBER MACHINERY )
CORPORATICN, a corporatiocn; )
UNIRQYAL, INC., a corporation; ) ™~ 1 -
and USM CORPORATION, a ) =4t L ED
corporatcion, )]
)
Cefendants. ) MAR 1 4 1978
Jack C. Silver, Clerk
ORDER HORRISTeT papny

The Court has for consideration:

1. Motion for Summary Judgment filed by the defendant,
Akron Rubber Machinery Corporation;

2. Motion for Summary Judgment filed by the defendant,
Uniroval, TInc;

3. Motion for Summary Judgment filed by the defendant,
USM Corporation;

4. The Findings and Recommendations of the Magistrate;

5. The Petition of the defendant, Uniroyal, Inc., to Set
Aslde Findings and Recommendations of the Magistrate;

6. All of the briefs, depositions, interrogatories filed
in this case.

The Court having carefully perused the entire file, and,
being fully advised in the premises, finds:

That the Motion for Summary Judgment of the defendant, USM,
should be sustained and that the Motions for Summary Judgment of
the defendants, Akron and Uniroyal should be overruled for the
following reasons:

This is an action for damages for alleged personal injuries result-

ing from an industrial accident. Plaintiff claims that he was an
employee of Crest, Inc., a rubber component manufacturer; that on

the 12th day of March, 1974, he was operating a rubber mixing mill
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when his right hand became caught between two large rollers which
were compenent parts of the mixing mill, causing his hand to be
crushed and disfigured and causing severe burns to his abdomen;
and that the height of the mill rollers prevented him from activating
a salety cable located at the top of the mill once the plaintiff's
had became entangled in the machinery,.

Plaintiff's action is brought under theories of strict liability
in tort charging rhat the defendants participated in the unsafe
design and manufacture of the mixing mill which resulted in a piece
of machinery which was unreasonably dangerous to plaintiff.

Specifically, defendant USM, is charged by the plaintiff with
unsate desipn and manufacrure of the mixing mill and its failure to
provide adequate and available safety devices and emergency con£rol
s0 that operation of the mill could be automatically stepped once an
emergency comes into existence. Uniroyal is charged with the manufacture
and distribution of an unreasonably dangerous product in its failure
to provide adequate and available safety devices and emergency control
mechoniems and with failure to provide warning of dangers and proper
instructions regarding safe use of its product. Defendant Akron
is charged with the manufacture and distribution of unsafe frames
and castings in that the rframe which held and positioned the rcollers
ot the mill, required that the rollers be positioned at a height so
great as to bring the operator's hands in close proximity to the
Interface of the roller mechanism, during its operation.

Each defendant has answered by way of general denial.
Defendantc Akron also denies specifically that plaintiff's injuries
were caused by unsafe design or distribution of an unreasonably
dangerous product and affirmatively pleads assumption of the risk.
Defendant Uniroyal also specifically denies having manufactured and
sold a dangerousiy defective product.

The Magistrate heard oral argument on the Motions for Summary
Judgment.

The Court has before it the pleadings, answers to interrogatories
submitted by the parties and thc depositions of plaintiff and of
Roberz Gray, an employec of Crest, Inc. The completed discovery
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sirbin, -y,

tends to show cthat while USM and its predecessor, the Farrell Corpora-
tion, are responsible for the general design upon which the mixing
mLill in question was constructed, tnat USM has no direct connection
with the design or assembly of the specific product in question. The
testimony by deposition of Robert Gray reveals that as an emplovee
of Crest, Inc. he undertook for his emplover the assembly of the
mixing wmill; thac pursuant thereto, a portion of the frame which
was eventually iInstalled and which consisted of two stanchions, was
purchased by Crest, Inc. from defendant, Akron; that the cylindrical,
steel rollers which were assembled into the mill, were purchased from
the defendant, Univoyal; that the component parts purchased from
defendants Akron and Uniroyal were installed into a mixing mill which
was genevally patterned after the design developed by defendant USM and
its predecessor, but that USM did not furnish any material or advice to
Mr. Cray during assembly of same. The discovery also tends to show
that neither Akron nor Uniroyal provided any instructions for use
or warnings c¢f dangers when the respective components were sold to
Crest, Inc.; that in each instance, the product was merely taken
out c¢f stock and shipped; that Mr. Gray then set about to engineer
and assemble the mixing mill in questicn; and that the diminsions,
elecrrical circuitry and safety device were the responsibility of
Crest, Inc., the assembler.

A manufacturer who distributes an unreasonably dangerous
oroduct is subject to strict liability in tort for damages resulting
in irnjuries by reason of the unreasonably dangerous design or condition
of the product. Kirkland v. General Motors Corporation, 521 P.2Zd
1353 (1974). Here the plaintiff sceks to impose liability on defen-
dante for furnishing component parts which, when assembled, were of such
a heipght to recuire that the operator places his hands in close
proximitcy to the interface of the steel rollers. In addition, plain-

i£{ contends that the furnished components were unreasonably dangerous

bv reason of the defendant's failure to provide adequate and avail-
able safety devices or to furnish warning of the dangers attendant

tc its products. This theory is grounded in the superior knowledge

wd .
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of the defendants regarding the intended use of their products, and
the dangers attendant thereto. Restatement of the Law of Torts
2d §2044A Comment (h).

Defendants contend that the component parts as furnished were
not uareasonably dangerous; that they were not responsible for
the ultimate desipgn of the mixing mill, and that they did not par-
ticipate in the design or manufacture of same and cannot be held
responsible for rhe damages to plaintiff, which they urge nust be
the responsibilicy of the assembler, Crest, Inc. It appears that a
fact question, precluding summary judgment, has been sufficiently
presented by plaintifl with regard to the knowledge of defendants Akron
and Unliroval as to intended use of the components which they furnished
tc Crest, Inc., and whether, under the circumstances, there arose a
foreseeability of harm which would render the products furnished
unrecasenably danzerous in the absence of a warning as to the dangers
attendant to thelr use. As respects the defendant, USM, the
completed discovery cstabliished that USM and its predecessors had
no connection wich the assembiy of the mixing mill in question, either by
furnishing compenent parts or Information as to design or manufacture
of the mill.

Although the evidence as retflected by the completed discovery
may at this time indicate that the defendants, Uniroyal and Akron,
would prevail at the trial on the merits, in view of the showing
of a genuine issue as to material fact in this matter, the motions
of these defendants should be denied. Butler v. Bensinger, 377 F.Supp.
G7C; Prince v. Pittson Company, 63 FRD 28.

Further, as noted by the Court in Pierce v. Ford Motor
Company, 190 F.2d 910 (4ch Cir. 1971), cven where the Judge is of
the cpinion that he must direct a verdict for one party or the other
on tie issues, he should follow the better practice of hearing the
evidence and direct a verdict rather than to try the case in advance
on a motion for summary judgment. All considerations of judicial
economy set aside, summary judgment is improper where there remains
the slightest doubt as to the facts, and the Court should exercise
great care in proceeding to disposition of cases on summary judgment

4




in any situation other than where it plainly appears that there is

no genuine issue as to any material fact and that the movant 1is

ent
130
86

itled to judgment. Dohler Metal Furniture Co. v. U.S., 149 F.2d
(Ind Cir., 1945); Zig Zag Spring Co. v. Comfort Springs Corp.,
F.o3upp. 410 (C.D.N.J. 1950}.

IT 1S THEREFORE ORDERED that the Petition of the defendant,

Unirovyal, Inc., to Set Aside Findings and Recormmendations of the

Ma

o
=]

the

are

istrate be and the same 1g hereby overruled.

IT IS FURTHER ORDERED that the Motion for Summary Judgment of
defendant, USM Corporation be and the same i1s hereby sustained.

IT IS FURTHER ORDERED that the Motions for Summary Judgment of
defendant, Akron Rubber Coyporation and Uniroyal, Inc. be and they
hereby overruled.

ENTERED this Zﬁ{ukday of March, 1978.

(’(:02—» - & ‘otA/\

CHIEM UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

CHARLES RBRERNELL BARR, )
)
Plaintiff, )
)
Ve % 77-C-456-3
BOB SELLERS, Office of Tulssz )
Police Departmenc; and )
DAVE FAULKNER, Tulsa County )
Sheriff,  F 1L E D
)
Defendants. )
MAR 1 4 1978
S Jack C. Sitver, Clork
JUDEHERT U. . DISTRICT £OUnT

Pursuant to the Order filed this date, IT IS ORDERED that
judgment be entered in faver of the defendant, Dave Faulkner, Tulsa
County Sheriff, and against the plaintiff, Charles Bernell Barr.

ENTERED this {jﬁfﬁday of March, 1978.

(e 5 et

CHIEF UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

CHARLES BERNELL BARR, )
)
Plaintiff, )]
) 77-C-456-R
vs. )
y . )
BOB SELLERS, Qffice of Tulsa )]
Police Department; and ) =
DAVE FAULKNER, Tulsa County h) -
Sheriff, ) ! L" [: E)
)
)

Defendants.

MAR 1 4 1978

Jeek € Sitver, oty
U 2 nisTaieT ooy
ORDER

The Court has for consideration the following:

1. The Motion to Dismiss filed by the defendant, Dave Faulkner,
Sheriff, which was converted by order of this Court on December 28,
1977, to a Motion to Summary Judgment pursuant to Rule 56 of the
Federa. Rules of Civil Procedure (proper notice of such conversion
having been given to all parties);

2. The afrfidavits of Dave Faulkner, Sheriff and W. R. Slater,
D.0. attached to the original Motion to Dismiss;

The brief in support oi the Sheriff's Motion;

4. The Motion to Dismiss Affidavit of W. R. Slater, Physician,

filed by the plaintiff;

5. The Supplemental Alfidavitc of W. R. Slater, D.0., correcting

+
o

iphical error:
€. The briers filed by the plaintiff in response to the motions
of the Sheriff,;

Plaintiff commenced this §1983 action on November 2, 1977, pro
se. Plaintiff invokes jurisdiction pursuant to Title 28 U.S.C.A.
§§1343, 1983, 2201 and 2202,

At the outset, the Court notes that the Declaratory Judgment
Act (28 U.S.C.A. §§2201 and 2202) is not itself a jurisdictional
statute. It is procedural in nature and neither aguments ncr
diminishes the jurisdiction of the federal courts. Moore's Federal
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Practice, Volume 6A, 957.23. Title 28 U.S.C. §1343 is the civil
rignts and elective Iranchise jurisdictional statute. Title 42
U.5.C.A. §1983 provides:

"Every person whe, under color of any statute, ordinance,

regulation, custom, or usage, of any State or Territory,
subjects, or causes to be subjected, any citizen cf the

United States or other person within the jurisdiction thereof

to the deprivation of any rights, privileges, or immunities
secured by the Constitution and laws, shall be liable to
the party injured in an action at law, suit in equity, or
other proper proceeding for redress."

Piaintiff's complaint may be bifurcated into a complaint against

the police officer and a complaint against Dave Faulkner, Sheriff.
The crux of plaintiff's complaint against the defendant, Dave

Faulkner, Sheriff, is:

"1 was suppose to get medication three times a day, but only
received it once or twice or nc time at all." (Complaint,
page 1)

Page 2 of the complaint reflects:

"Upon transferrcd to Tulsa Co. Jall T was perscribed medication

three times a day, but only receilved it once or twice or no
time at all. And by not receiving this medication my back
is stiil hurting me.

"Personal injuries and medication I (was) taking and the
medical records here at Tulsa Co. Jail.

and on vage 3:
"Sheriff Dave Faulkner neglected in his duty to see that 1
received niy medication three times a day. And as of today

10-24-77 my medication has been cut off for no reason at

all."

"The Medical Records should show that I was taking muscles
relaxers and pain pills.”

and on page &:

"1 ask the Doctor here at Tulsa Co. Jail to send me to the
Hospital and he sented me to Ostapata Hospital and they

took x-rays which showed nothing which I never saw the x-rays.

And I feel I wasn't given complete consideration for my back
paind. And the medication 1 (was) receiving did not stop
the pains."

The affidavits subnitted by the defendant, Faulkner, reveal

that a Doctor is available, as well as qualifed paramedic for

treatment of priscners in the Tulsa County Jail. Dr. Claude McKewon's

affidavits reflects that he saw plaintiff on numercus occasions;
prescribed Parafon Forte (muscle relaxant) to be dispensed to
plaintiff three times a day for muscle spasms but did not continue

-




Darveocett N (analgesic) previously given. Plaintiff was sent

For w-rays and a urinalysis. Thereafter an SMA-14 examination was admin-
istered and reported (this was a battery of 14 tests, all of which
showed normal tolerances. The Doctor states that during the periods
mentioned by the plaintiff that he authorized Parafon Forte, not
because his symptoms and physical status requried it, but rather

to accommodate his complaints and the possibility that he could be
mistaken. He states that on October 14, 1977, plaintiff was sent again
for w-rays of the spine and later for a third set. All three were
returned negative and within normal 1imits. The Doctor could find

rno physical reason or explanation for plaintiff's complaint and

advised him that minor exercise would be advicable, but he declined

the request. The Doctor states that after finding nothing physically
wrong with the plaintiff, that to continue to give medication after
those three weeks, would potentially give rise to similar non-
meritorious complaints from other inmates to received controlled

drugs.

The affidavir of Trank Speer, a deupty sheriff and paramedic
for the Tulsa County Jail, refelects that he acts under the medical
supervision and direction of Dr. McKewon. His affidavit is basically
similar to that of the Doctor. He also states that upon noticing

that the plaintiff was wearing high "stacked heels" he advised him

to refrain from wearing them as this could be a possible source
of or aggravation of his condition; that plaintiff declined to do
so and was still wearing them approximately one month thereafter.
A letter from Dr. W. R. Slater to Dr. McKewon, dated December
. 1877, reflects that he examined the plaintiff for his complaints.

He states, in part:

"Tt was noted on the exam that he would not stand In an erect
position and stood flexed at approximately 30°. 1In attempting
to ambulate he was reluctant to ambulate because of apparent
pain. In a sitting position, a detailed exam of the lower
extremities failed to reveal any evidence of atrophy, sensory
deficit and the deep tendon reflexes were all intact. 1t took
him approximately five mlnutes to lay flat and when doing so
we performed the special tests such as Gensalens, Laseques,
Fabre-Patricks and all produced back pain.
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"Roentgen examination - review of x-rays failed to reveal
any evidence of fracture. The disc spaces are preserved

and there i1s good bone texture.

"Inpression - Acute anxiety reaction.

"Comment - After chis evaluation, T found no neurological

deficit or anything to substantiate his problems and I

do feel this an acute emotional overlay. Would possibly

recomnend heavy medication such as Thorazine and I did
re-assure him."

In Prins v. Bennett, Governor for Kansas, et al., No. 75-

1616, Tenth Circuit Court of Appeals, decided March &, 1976 (un-

published opinion) it was said:

*%%In Dewell v. Lawson, 489 F.2d 877 (10th Cir. 1974),

this court stated that the standard of liability in civil

rights cases alleging cruel and unusual punishment relating

to claimed cmissions in medical care to a priscner is

whether the plaintiff proves exceptional circumstances and
conduct so grossly incompetent, inadequate, or excessive,

as

to shock the conscience or be inteolerable to basic fairness.

"'In determining whether the physician's diagnosis and

recommended treatnent in this case constitutes cruel and
unusual punishment, the court must ask whether a physician

exercising ordinary care and skill would have concluded that
the symptoms evidenced serious injury,; whether the potential
for harm was substantial; and whether such harm did result.

Stokes wv. Hurdle, supra; Thomas v. Pate, 493 F.2d 151
(7ch Cir. 1974).

"Courts will not second guess physicians as to the propriety
or adequacy of a particular course of treatment. Even 1if a

physician 15 mistaken or negligent in his diagnesis, no

constitutional issue is raised absent evidence of abuse or
intentional mistreatment. Robinson v. Jordan, 355 F.Supp.

1228 (N.D.Tex. 1973), vacated on other grounds, 494 7, 2d
793 (5th Zir. 1874).

"And where a clailm Ls merely a difference of opinion between

the phisician and the petitioner on matters of legitimate

medical judgment, no constitutional question has been
stated. Coppinger v. Townsend, 398 F.2d 392 (10th Cir.

1968).

, therefore, finds that the appropriateness of summary

judgment in faver of Dave Faulkner, Sheriff, is evidence since the

affidavits filed demonstrate no genuine issue of material fact

necessary of resolution at trial. The primary question presented in

whether or not the civil rights complaint as against Dave Faulkner,

Sheriff, stated a c¢laim for relief. It is clear from both the

pleadings and the affidavits filed that plaintiff has been afforded

extensive medical care. The difference of opinion between physicians

and inmate patients regarding medical care do not give rise to
constitutional rights or sustain claims under 42 U.S5.C. §1983.

tiff has accordingly failed to state a claim for relief.
e

Plain-




IT IS, THEREFORE, ORDERED that the Moticn to Dismiss Affidavit

of W. R. Slater, Physician, be and the same is hereby overruled.
I'l I8 FURTHER ORDERLD that the Motion for Summary Judgment
filed by the defendant, Dave Faulkner, Sheriff, be and the same

i1s nereby sustained, there being no genuine issue of material fact

necessary of resolution at trial and the difference of opinion

between physicians and inmate patients regarding medical care does not
phy

glve rige to coastitutional rights or sustain claims under 42 U.S.C.
§1983.

#
ENTERED this /% day of March, 1978,

_— -

- — ‘,/—:‘/
(e, CZ & Aerron ST

CHIEF UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

United States of America, 3
)
Plaintiff, )
)
vs. ) CIVIL ACTION NO. 75-C-510-/
)
56.02 Acres of Land, More or ) Tracts Nos. A, B, C, D, E,
Less, Situate in Osage County, ) F, G, H, and I
State of Oklahoma, and Osage )
County Commissioners, et al., - -
o FILED
Defendants. ) QT\
e
MAR 141978 4{4
JUDGMENWT Jack €. Sifver, Clark
L U. S. DiSTRICT CouRt

HOW, on this f44@day of March, 1978, this matter
comes on for disposition on application of Plaintiff, United
States of Amcrica, for entry of judgment on a stipulation
agreeing upon just compensation, and the Court, after having
examined the fliles in this action and being advised by counsel
for the Plaintiff, finds:

2.

This judgment applies to the entire estates condemned
in all tracts of land involved in this action, as such estates
and tracts are described in the Complaint filed in this action.

3.

The Court has Jurisdiction of the parties and subject
matter of this action.

4.

Service of Process has been perfected either personally
cr by publication notice, as provided by Rule 71A of the Federal
Rules of Civil Procedure, on all parties defendant in this cause
who are interested in subject property.

5.

The Acts of Congress set out in paragraph 2 of the
Complaint filed herein glve the United States of America the
rignht, power, and authority to condemn for public use the

property described in salid Ceomplaint. Pursuant thereto, on




November 7, 1975, the United States of America filed its
Ceclaration of Taking of certain estates in such described
property, and title to the described estates in such property
should be vested in the United States of America as of the date
of filing said Declaration of Taking.

6.

Simultaneously with filing the Declaration of Taking,
there was deposited in the Registry of the Court as estimated
compensation for the taking of certain estates in subject prop-
erty a certain sum of money and all of this deposit has been
disbursed, as set out below in paragraph 11,

7.

Orn the date of taking in this action, the owner of the
estate taken in subject property was the defendant whose name
is shown below in paragraph 11. sSuch named defendant is the
only person asserting any interest in the estates taken in such
property. All other perscns having either disclaimed or de—
faulted, such named defendant is entitled to receive the just
compensation awarded by this judgment.

8.

The owner of the subject property and the Plaintiff,
United States of America, have cxecited and on March 7, 1978,
have filed herein a Stipulation, = copy of which 1is attached
hereto as "Exhibit 1" and made a part of this judgment. By
such Stipulation the parties have agreed that Just compensation
for the estates condemned in the subJect property is cash in
the amount of $1,157,728.00 together with other valuable con-
sideration in the form of mutual agrecements by the parties asg
Specified in the Stipulation. Such Stipulation appears to be
in the best interest of both parties and should be approved by
the Court.

9.

It Is, Therefore, ORDERED, ADJUDGED and DECREED that

the United States of America has the right, power, and authority

to condemn for public use the property particularly described in




the Complaint filed hercin; and such property, to the extent of
the estates described in such Complaint, is condemned, and title
to such described estates is vested in the United States of America
as of November 7, 1975, and all defendants herein and all other
persons interested in.such estates are forever barred from
asserting any clalm to such property.

10.

It Is Further CRDERED, ADRJUDGED and DECREED that on
the date of taking the owner of the estates condemned herein in
subject property was the defendant whose name appears below in
paragraph 11 and the right to receive the just compensation for
the estates taken herein in this property is vested in the party
50 named.

11.

It Is PFurther ORDERLED, ADJUDGED, and DECREED that the
Stipulation described in paragraph 8 above, a copy of which is
attacned hereto as "Exhikit 1", is made a part of this Jjudgment,
and 1s confirmed and approved; and the sum of $1,157,728.00 as
thereln stated is adopted as the cash award of just compensation
for the estates condemned in subject property.

The ownership of subject property, the deposit, award
and disbursal made in this case are shown in schedule form as
follows, to-wit:

TRACTS NOS. A, B, C, D, E, I, G, H, & I

OWNER:
Csage County Commissioners

Award of just compensation:

Lgreements recited in attached
Stipulation, and

Cash Award of ————-———————-——- $1,157,728.00 $1,157,728.00
Deposited as estimated

componsatlon ————————m——— 51,157,728.00
Disbursed L0 OWnor —msm s e e e e £1,157,728.00

e, & [

CHIEF UNITED STATES DISTRICT JUDGE

APPROVED:

. wv%f
““;Ur:w /Uﬁdm( fm CJW%4
nULL T AL MARLOW &UMW
Assistant U. 5. Attorney x:lwvé?a?.qﬁﬁﬁé Cj; i
3 ~




~ FILED
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UNITED STATES DISTRICT COURT Jack €. Sily
FOR THE WORTHERN DISTRICT OF OKLAHOMA ack . Silver, Clerk

U. S. DISTRICT COURT

- United Stategs of america,

Plaintiif,
CIVII, ACTION NO. 75-C-510
vs.
TRACTS WOS. A,B,C,D,E,F,
56.02 Acres of Land, More or G,ll, AND I
Less, Situate 1in Osage County,
State of Oklahoma, and Osage

County Commissicners, Et al.,

S Mt N 4 i Yt N L et N o Meam et r e

Defendants.

STIPULDBTION

It is hereby stipulated and agreed by and between the United States
of America, hereinafter called the plaintiff and the Osage County
Commisgioners, hereinafter called the defendants, that:

WHEREAS, action in corndempation was commenced in the above Court
on November 7, 1975, by the r£iling of a complaint in condemnation and
a declaration of taking on behalf of the United States of America,
at the request of the Secretary of the Army, and

WHEREAS, under the provisions of the Declaration of Taking Act
(46 Stat. 1421), title to the estates condemned in Tracts Nos. A, B, C,
b, E, ¥, G, H, and I, as such estates and tracts are described in the
Declaration of Taking filed herein, vested in the United States of
America, and the right to just compensation for the same was likewise,
under the provisions of said Act, vested in the persons entitled thereto;
and

WHEREAS, the Osage County Commissioners were the owners in fee
simple of the land hereinabove described and have so represented to the
Plaintiff; all other parties having any interest in or claim to said
lands having heretofore filed proper disclaimers in this cause; and

WHEREAS, 1t is hereby stipulated and agreed by and between the
parties hercto that the amount of deposit filed by the plaintiff herein
in the sum of $1,157,728 inclusive of interest, is the Just compensation
in full to be paid by the plaintiff for the estates condemned in subject
tracts as such estates and tracts are described iﬁ the Declaration of
Taking filed herein and it is agreed that from said sum there shall first

be paid any and all liens, taxes and encumbrances against said lands; and

1,
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WHEREAS, the defendants have agreed to construct and maintain
a road of approved specifications, which will provide access to the
remainders of Kaw Lake Tracts 123, 127, 142, and 144, located in
sections 17, 20, 21, and 29, Township 26, North, Range 4 East, Osage
County, Oklahoma. Defendants may choose one of two routes for said
road, at the defendants' sole option. One optional route, identified
as "Road No. 1," is shown in its approximate location on Exhibit "a",
attached hereto and made a part hereof. If this route is chosen by
defencan:s, plaintiff agrees to provide free of charge, a 100-foot
easement across Government property and to assign to defendants the
Government's interest in Kaw Lake Tract 142% in connection with the
construction and malntenance of this rcad. Any additicnal right of
way for this road, if necessary, will be obtained by the defendants
from adjacent landowners. The second optional route, identified as
"Optional Road Wo. 1" is also shown on the attached Exhibit "A", in
its approximate location. It is agreed that the actual beginning
point of this rcad from the existing county road may be further south
than actually shown, but that it will follow generally the route shown.
If the defendants elect to construct "Optional Road No. 1", right of
way need only be 70 feet wide. The defendants agree to complete the
road within one year from the date final judgment is filed in subject
case.

WHEREAS, the defendants have agreed to construct and maintain a

road of approved specifications which will provide access to the

3

remainders of Kaw Lake Tracts 217 and 223, located in Section 6 and 7.

s

Township 26 Jorth, Range 4 Bast, Osage County, Oklahoma. Any additional
right-of-way needed for such road will be obtained by the defendants
from adjacent landcwners. No Government land will be involved with the
construction of this road. The defendants agree to complete this road
within two years from the date final judgment is filed in subject. case.
This road, identified as Road No. 2, is shown in its approximate locat-
ion on Exhibit "A" attached hereto and made a part hereof; and

WHEREAS, the defendants do now propose to construct and maintain
a certaln loop road within the Kaw Lake area; and the plaintiff agrees
that 1f such road is constructed by defendants, plaintiff will grant
the required and specified easements across Government property as

necessary for the construction of this road which is identified as

Road No. 3, and shown in its approximate location on Exhibit "A
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attached hereto and made a part hereof; and

WHEREAS, the defendants do now propose to construct and maintain
a certain road and bridge to be located within the NE1/4 of Section 34,
Township 28 North, Range 5 East, Osage County, Oklahoma, and within
the Kaw Lake area; and the plaintiff agrees that if such road and bfidge
is constructed by defendants, plaintiff will furnish free of charge for
removal ony defendants from Government property approximately 50,000
cubic yards of £ill dirt to be uzed in the construction of said bridge;
said fill dirt to be removed below elevation 1044 feet and within an
area of the N1/2NEL/4 of Section 34, thé gsoutheast diagonal one-half
of the SE1/4 of Section 27, and the SWl/4 of Section 26, all Townshilp
28 North, Range 5 East, Osage County, Cklahoma. In connection with
the removal of said fill dirt, the defendants agree that the topsoil
will be removed, suvockpiled, and replaced upon completion of work;
that the borrow area will be sloped to drain properly, and reseeded
for revegetation to the saﬁe ground cover as currently exists on the
land. The plaintiff will provide the necessary right-of-way easements
as are required across Government property. This road, identified as
Road No. 4, the bridge, borrow area, and easements, are shown in their
approximate location on Exhibit "A" attached hereto and made a part
hereof; and

WHEREAS, the defendants agree that in the construction of any and
all rocads covered by this stipulation, they will comply with the specif-~
ications of the Cklahoma Department of Transportation; and that if Road
No. 4 is constructed they will construct the road and the bridge thereon
to such levels and length as will not interfer with plaintiff's operation
and maintenance of the Kaw Lake project; and

WHEREAS, the parties hereto agree that the defendants shall have the
right to remove and salvage any and all bridge structures located in,
on, over, ox across roads to which title vested in plaintiff in subject
case; and that all said structures will be removed by the defendants
within cne year from the date final judgment is filed herein; except
that any bridge structures now in use in the area of road no. 4 may
remain in use until the construction of the bridge and road contemplated,
and that said structures may be removed by defendants within one year
after Road No. 4 is completed,

WHEREAS, the parties hereto agree that the term "approved specif-

-
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ications"”, when used herein, refers to standards and specifications
adopted and approved by th2 Cklahoma Department of Transportation
for county highways; and the defendants agree that they will comply
with said standards and specifications.

NOW THEREFORE, IT IS HEREBY STIPULATED AND AGREED by and
between the above-named parties that the sum of $1,157,728 inclusive
of intecrest, is the just compensation in full to be paid by the
plaintiff for the estates condemned in Tracts Nos. A, B, C, D, E,
¥, G, i, and I, as such estates and tracts are described in the
Declaration of Taking filed herein, and it is agreed that from said
sum there shall be paid first any and all liens, taxes and encumprances,
if any, against said lands.

DT IS HEREBY FURTHER STIPULATED AND AGREED that the defendants
will construct and maintain a road of approved specifications, which
will provide access to the remainders of Kaw Lake Tracts 123, 127,
142, and 144, lécated in sections 17, 20, 21 and 29, Township 26,
Nortin, Range 4 Tast, Osage County, Okiahoma. Defendants may choose
one of two routes for said road, at the defendants' sole option.

One optional route, identified as "Road No. 1%, is shown in its
apporximate location on BExhibit "A", attached hereto and made a part
herecf. If this route is chosen by defendants, plaintiff agrees to
provide free of charge, a 100-foot eascment across Government property
and to assign to defendants the Government's interest in Kaw Lake
Tract 142§, in connection with *“he construction and maintenance

of this road. Any additicnal right of way for this road, if necessary,
will be obtained by the defendants from adjacent landowners. The
second optional route, identified as "Optional Road Né. i", is also
shown on the attached Exhibit "A", in its approximate location. It

is agreed that the actual beginning point of this road from the
existing county road mavy be further south than actually shown, but
that it will follow generally the route shown. If the defendants
elect to construct "Opticnal Road iHo. 1", right of way need only be

70 feet wide. The defendants agree to complete the road within one
year from the date Zinal judgment is filed in subject case.

IT IS HEREBY FURTILR STIPULATED AND AGREED that the defendants
will construct and maintain a road of approved specifications which

will provide access to the remainders of Kaw Lake Tracts 217 and 223;
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that all right-of-way neceded for such road wii!l be obtained by the
defendants; that no Government property will be involved in the
construction and maintenance of this road; and that this road will
be completed by the defendants within two years from the date £inal
judgment is filed in this case.

IT IS HEREBY TURTHLR STIPULATED AND AGREED that if the defendants
herein construct a certain specified loop roéd within the Kaw Lake
arca, the plaintiff will grant and provide to the defendants the
reguired specified easements acrocs Government property as are
necessary for the construction of said road.

IT I5 HEREBY FURTHER STIPULATED AND AGREED that if the defendants
herein construct a cerﬁain road or bridge in, on, or about the NEl/4
of Section 34, Township 28 North, Range 5 East, Osage County, Oklahoma,
andwithin the Kaw Lake arca, the plaintiff will furnish free of charge
for removal by defendants from Covernment property approximately
50,000 cubic yards of fill dirt to be used in the construction of
said bridge; that such fill dirt will be removed below elevation 1044
feet and within an area of the N1/2NE1/4 cf Section 34, the southeast
diagonal one-half of the 8£1/4 of Sectien 27, and the SW1/4 of Section
26, all Township 28 North, Range 5 East, Osage County, Oklahoma;
that the defendants will cause the topsoil in the borrow area to be
removed, stockpiled, and replaced upon completion of work; that the
defendants will cause the borrow area to be sloped and drained properly
and reseeded for revegetation to the same ground cover as currently
exists on the land; and that plaintiff will provide the necessary
right-of-way easements as are reguired across Government property for
the coastructicn cf this road.

IT I8 HI.BREBY FURTHER STIPULATED AND AGREED that the defendants
shall have the right to remeove and salvage any and all bridge structures
located in, on, ovexr, or across roads to which title vested in the
plaintiff in subject case; and that all said structures will be removed
by the defendants within one year from the date final judgment is
filed in this case; except that any bridge structures now in use in
the arca of Road no. 4 may remain in use until the construction of
the bridge and road contemplated, and that said structures may be

removed by defendants within one year after Road Wo. 4 is completed.

n



I IS5 HEREBY FURTHER STIPULATED AND AGRERD that the term
“"approved specifications", when used herein, refers to standards
and specifications adopted and approved by the Oklahoma Department
of Transportation for county highways; and the defendants agree
that they will comply with said standards and specifications.

THE DEFENDANTS, the Osage County Commissioners,rhereby enter
their appearance in this action and sxpressly waive service of
summons , complaint, and all right to a hearing on the complaint
and pleadings filed in this acticn aad the right to the appointment
of a Jury or Comnmission for the deterﬁination of just compensation.

THE ABOVI-NAMZTD PARTIZS HEREBY ACGREE to the entering of a
Judgment in conformity to this stipulation, and exhibit attached

hereto, setting forth the conditions and provisions thereof.

a

7 :
EXECUTED on the /{ day of Zﬁé(qjy fL“ , A. D., 1977
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT CF OKLAHOMA

KAY ELOISE ROBINSCN,

Plaintiff,
VS,
VOLKSWAGEN CF AMERICA, INC.,
WORLD-WIDE VOLKSWAGEN CORPQORATION,
and SEAWAY VOLKSWAZEN, INC. p

Defendants.

GEORGE SAMUEL ROBINSON,

Plaintiff,
V5.
VOLKSWAGEN OF AMERICA, INC.,
WORLD~-WIDE VOLKSWAGEN CORPORATION,
and SEAWAY VOLKSWAGEN, INC.,

Defendants.

HARRY ROBINSON,

Elaintiff,
vs.
VOLKEWAGEN OF AMERICA, INC.,
WORLD-WIDE VOLKSWAGEN CORPORATION,
and SEAWAY VOLKSWAGEN, INC.,

Defendants.

EVA MAE ROBINSCON,

Plaintiff,
vs.
VOLKSWAGEN OF AMERICA, INC.,
WORLD-WIDE VOLKSWAGEN CORPORATION,
and SEAWAY VOLKSWAGEN, INC.,

Defendants.

ORDER
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The Court has for consideration the Motion to Remand to State
Court filed by all plaintiffs and the briefs in support thereof; and
the briefs in response filed by all defendants; and, having carefully
perused the entire file and being fully advised in the premises, finds:

Plaintiffs filed this action for damages for personal injury,
property damage and related claims in District Court, Creek County,
Bristow, Oklahema. 1In their original Petitions, plaintiffs alleged
that they were residents of the State of New York. Defendant
Volkswagen of America, Inc., is a foreign corporation organized
under the laws of the State of New Jersey; defendant World-wWide
Volkswagen Ccocrporation is a foreign corporation existing under the
laws of the State of New York; and the defendant Secaway Volkswagen,
Inc. 1is a foreign corpeoration existing under the laws of the State
of New York. At first blush, it appeared to defendants that there
was no diversity between the parties. However, on December 30, 1877,
one of the plaintiffs, Harry Robinson, testified under oath in a
depositiocn in this case, such deposition being marked as Exhibit 1
to the Petition for Removal.

Defendants contend, in their Petition for Removal, thatrHarry
Robinson's testimony establishes that at the time of filing of this
action, plaintiffs were not citizens of New York, but rather citizens
of Arizona. Plaintiffs Harry and Kay Elcise Robinson had sold their
home and business in New York and had purchased a home in Arizona.
Plaintiffs were in the process of traveling to their new home in
Arizona when the accident occurred in Oklahoma. Defendants assert
that because plaintiffs were citizens of Arizona at the time of
filing, there is diversity of citizenship between the parties, and
removal is proper because the amount in controversy exceeds $10,000.

exclusive of interest and costs.




The applicable law to determine citizenship for diversity
purposes 1s federal law. As stated in Moore's:

"In this instance, at least for purposes of diversity
jurisdiction, to 'reside' means more than to be temporarily
living in the state, it means to be 'domiciled' therein.
.« .Whether or not one is a citizen of a particular state
for diversity purposes is to be determined by federal

law not the law of any state." 1 J. Moore,

(pt.1}), Federal Practice ¢ 0.74[1l] at pp. 707-707.1. In the
leading case of Stifel v. Hopkins, 477 F.2d 1116 (6th Cir. 1973),

the rule is stated as follows:

"The determination of a litigant's state citizenship for
purposes of diversity jurisdiction is a matter of federal
law, Ziady v. Curley, 396 F.2d 873, 874 (4th Cir. 1968);
Tavlor v. Milam, 89 F. Supp. 880, 883 (W.D. Ark. 1950) ;
sez 1 J. Moore, Federal Practice (pt. 1) 4 0.74[1], at
TUT.L (2a ed. 1972), although federal courts may look to
state law for guidance in defining terms, formulating
concepts, or delineating policies. . . .Thus, although
it s settled that citizenship for purposes of 28 U.S.C.
§ 1332 (a) means domicile rather than residence, . . .
considerations on which federal courts rely in determining
domicile often derive from state choice-of-law rules that
have been developed in such diverse contextis as probate
Jurisdiction, taxaticn of incomes or intangibles, or
divorce law. . . .Although this importation of the law of
conflicts into resolution of federal jurisdictional
questions can have the unfortunate consequence of causing
federal courts to lose sight of important federal
interests that may be involved, conflicts law is useful
in providing basic working definitions." Id. at 1120
(citations omitted).

For the purpose of determining the citizenship of the four plaintiffs,
the citizenship of the husband and father, Harry Robinson is
controlling. With regard to the wife, Kay Eloise Robinson,
"fal wife who lives with her husband has the same domicil as his
unless the special circumstances of the wife make such a result
unreascnable." Restatement of the Law of Conflicts 2d, Domicil § 21.
"As a general rule, the domicile of a wife--and conseguently, her
citizership for purpose of diversity of jurisdiction--is deemed to
be that of her husband." 1 J. Moore, Federal Practice (pt. 1)
1 0.74{6.~1] at p. 708.51.

and with regard to the two children plaintiffs, George Samuel
Robinson and Eva Mae Robinson, "[a] minor has the same domicil as the
parent with whom he lives." Restatement of the Law of Conflicts 24,

Domicil § 22, "Until a person reaches the legal age of majority,




his domicile is generally derived from his parents. Normally

the domicile of a minor is deemed to be that of his father.

1. J. Moore, Federal Practice (pt. 1) ¢ 6.74{6.-2], at p. 708.55.

Therefore, the Court finds that the domicile of éll four plaintiffs

will be destermined by the domicile of Harry Robinson, and such

determination will be controlling in all four Motions to Remand.
Moore's sheds further light on the problem of domicile:

Hro

i3] tate citizenship for diversity purposes is regarded

as synonymous with domicile. Domicile normally requires

the concurrence of physical presence in a state and the
intent to make such state a home." 1 J. Moore, Federal
Practice (pt. 1) ¢ 0.74[3.-11, at p. 707.50 (emphasis added).

"A fixed intention to acguire a new domicile does not make
such acguisition coperative until the physical transfor also
takes place.™ Td. at § 0.74[3.-3], at p. 707.59 {emphasis

added) ,

Therefore, for diversity purposes, domicile (and therefore citizen-
ship) does not change until the physical arrival in the new state

of residence. This is also the general rule in conflicts of law

rules. "A domicil cnce established continues until it is super-
seded by a2 new domicil." Restatement of the Law of Coaflicts 2d,
Domicil § 19. "Since a domicil once established continues until

a new one is acquired and a new domicil is not acguired until there
has beern a concurrence of intent and physical presence, it is held
that the domicil of one who is in itinere ifrom an old to a new home
continues tc be the old domicil until the new one is reached."
25 AnJur 2d, Domicil § 35, at p. 26. 3ince the plaintiffs were
in itinere at the time of filing of this suit, and were not vet
physically present in Arizona, the old domicile in tﬂe State of
New York continued, and therefore there is no diversity between the
parties. The Court finds that the Motions to Remand filed by plaintiffs
should be granted for lack of diversity.

IT IS, THEREFORE, ORDERED that the Motion tc Remand filed by
plaintiffs should be, and hercby is, granted and these cases are
remanded to Digstrict Court, Creek County, EBristow Division.

ENTERED this f{yfé day of March, 1978.

. =y 1&{}-u’fﬂ_#"
CHIEF JUDGE, UNITED STATES DISTRICT

COURT FOR THE NORTHERN DISTRICT OF
OKLAHOMA
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NORTHERN DISTRICT OF OKLAHOMA

KAY ELOISE ROBINSON,

Plaintiff,
vs.
VOLKSWAGEN OI" AMERICA, INC.,
WCORLD-WIDZ VOLKSWAGEN CORPORATION,
and SEAWAY VOLKSWAGEN, INC.,

Defendants.

GECRGE SAMUEL ROBINSON,

Plaintiff,
vs.
VOLXSWAGEN OF AMERICA, INC.,
WORLD-WIDE VOLKSWAGEN CORPORATION,
and SEAWAY VOLKSWAGEW, INC.,

Defendants.

HARRY ROBINSON,

Plaintiff,
vs.
VOLKSWAGEN OF AMERICA, INC.,
WORLD~WIDE VOLKSWAGEN CORPCQRATICN,
and SEAWAY VOLKSWAGEN, INC.,

Defendants.

Eva MAE ROBINSON,

Plaintiff,
vs.
VOLKSWAGEN OF AMERICA, INC.,
WORLD-WIDE VOLKSWAGEN CORPORATION,
and SEAWAY VOLKSWAGEN, INC.,

Defendants,
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The Court has for consideration the Motion tc Remand to State
Court filed by all plaintiffs and the briefs in support thercof; and
the briefs in response filed by all defendants; and, having carefully
perused the entire file and being fully advised in the premises, finds:

Plaintiffs filed this action for damages for perscnal injury,
property damage and related claims in District Court, Creek County,
Bristow, Oklahoma. In their original Petitions, plaintiffs alleged
that they were residents of the State of New York. Defendant
Volkswagen of America, Inc., is a foreign corporation organized
under the laws of the State of New Jersey; defendant World-Wide
Volkswagen Corporation is a foreign corporation existing under the
laws of the State of New York; and the defendant Seaway Volkswagen,
Inc. 1is a foreign corporation existing under the laws of the State
of New York. At first blush, it appeared to defendants that there
was no diversity between the parties. However, on December 30, 1977,
one of the plaintiffs, Harry Robinson, testified under oath in a
deposition in this case, such deposition being marked as Exhibit 1
to the Petition Ior Removal.

Defendants contend, in their Petition for Removal, that’Harry
Robinscn's testimony estabklishes that at the time of filing of this
action, p.aintiffs were not citizens of New York, but rather citizens
of Arizona. Plaintiffs Harry and Kay Eloise Robinson had sold their
home and business in New York and had purchased a home in Arizona.
Plaintiffs were in the process of traveling to their new home in
Arizona when the accident coccurred in Oklahoma. Defendants assert
that because plaintiffs were citizens of Arizona at the time of
filing, there 1s diversity of citizenship between the parties, and
removal i3 proper because the amount in controversy exceeds $10,000.

exclusive of interest and costs.




The applicable law to determine citizenship Ffor diversity
purpcses is federal law. As stated in Moore's:

"In this instance, at least for purposes of diversity
Jurisdiction, to 'reside' means mcre than to be temporarily
living in the state, it means to be 'demiciled' therein.

. . .Whether or not one is a citizen of a particular state
for diversity purposes 1s to be determined by federal

law not the law of any state." 1 J. Moore,

(pt.l), Federal Practice 4 0.74{1] at pp. 707-707.1. 1In the
leading case of Stifel v. Hopkins, 477 7.2d 1116 (6th Cir. 1973),

the rule i1s stated as follows:

"The determination of a litigant's state citizenship for
purposes of diversity jurisdiction is a matter of federal
law, Ziady v. Curley, 396 F.2d 873, 874 (4th Cir. 19568):
Taylor v. Milam, 8% F. Supp. 880, 883 (W.D. Ark. 1950);
sce 1 J. Moore, Federal Practice (pt. 1) ¢ 0.74[1], at
707.1 (24 ed. 1972), although federal courts may look to
state law for guidance in defining terms, formulating
concepts, or delineating pelicies. . . .Thus, although

it 1s settled that citizenship for purpcses of 28 U.S.C.
§ 1332 (a) meanc domicile rather than residence, . . .
considerations on which federal courts rely in determining
dormicile often derive from state choice-of-law rules that
have been developed in such diverse contexts as probate
Jurisdicticn, taxaticon of incomes or intangibles, or
divorce law. . . .Althouyh this importation of the law of
cenilicts into resolution of federal jurisdictional
questions can have the unfortunate consequence of causing
federal ccurts to lose sight of important federal
interests that may be involved, conflicts law is useful.
in providing basic working definitions." Id. at 1120
{citations omitted).

For the purpose of determining the citizenship of the four vlaintiffs,
the citizenship of the husband and father, Harry Robinson is
controlling. With regard to the wife, Xay Eloise Robinson,
"l[a] wife who lives with her husband has the same domicil as his
unless the special circumstances of the wife make such a result
unreasonable." Restatement of the Law of Conflicts 2d, Domicil § 21.
"As a general rule, the domicile of a wife—--and consequently, her
citizenship for purpose of diversity of jurisdiction--is deemed to
be that of her husband." 1 J. Moore, Federal Practice (pt. 1)
1 9.74{6.-1] at p. 708.51.

&nd with regard to the two children plaintiffs, Ceorge Samuel
Robingon and Eva Mae Robinscon,"[a] minor has the same domicil as the
parent with whem he lives." Restatement of the Law of Conflicts 24,

Domicil § 22. "Until a person reaches the legal age of majority,




his domicile 1s generally derived from his parents. Normally
the domicile of a minor is deemed to be that of his father.
1. J. Moore, Federal Practice (pt. 1) % 0.74(6.~2], at p. 708,55.
Therefore, the Court finds that the domicile of éll four plaintiffs
will be determined by the demicile of Harry Robinson, and such
determination will be controlling in all four Motions to Remand.
Mocre's sheds further light on the problem of domicile:
"[S]tate citizenship for diversity purpeses is regarded
as synonymeus with domicile. Deomicile normally requires
the cencurrence of phyvsical presence in a state and the

intent to make such state a home.," 1 J. Moore, Federal
Practice (pt. 1) ¢ 0.74[3.-1], at p. 707.50 (emphasis added).

"A fixed intention to acquire a new domicile does not make
such acquisition operative until the physical transfer aiso
takes place." Id. at ¥ 0.74[3.-31, at p. 707.59 (emphasis
adced) .

Therefore, for diversity purposes, domicile {(and therefore citizen-
ship) deces not change until the physical arrival in the new state

of residence. This is also the general rule in conflicts of law

rules. "A domicil once estabiished continues until it is super-
seded by z new domicil." Restatement of the Law of Conflicts 24,
Domicil § 19. "Since a domicil once established continues until

a new one 1s acquired and a new domicil is not acquired until there
has been a concurrence of intent and physical presence, it is held
that the domicil of one who is in itinere from an old to a new home
continues to be the o0ld domicil until the new one is reached."
25 Amjur 2d, Domicil § 35, at p. 26. Since the plaintiffs were
in itinere at the time of filing of this suit, and were not yet
physically present in Arizona, the old domicile in the State of
New York continued, and therefore there is no diversity between the
parties. The Court finds that the Motions to Remand filed by plaintiffs
should Le granted for lack of diversity.

IT IS5, THEREFORE, ORDERED that the Motion to Remand filed by
plaintiffs should be, and hercby 1s, granted and these cases are
remanded to District Court, Creek County, Bristow Division.

/
ENTERED this /j/"a' day of March, 1978.

. —
~ o4 /M/
CHIEF JUDGE, UNITED STATES DISTRICT

COURT FOR THE NORTHERN DISTRICT OF
OKLAHOMA

A A R s v s B U A T SO



IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF

KAY ELOISE ROBINSON,

Plaintiff,
Vs.
VOLKSWAGEN OF AMERICA, INC.,
WORLD~-WIDE VOLKSWAGEN CORPORATION,
and SEAWAY VOLKSWAGEN, INC.,

Defendants.

OKLAHOMA

GEORGE SAMUEL ROBINSON,

Plaintiff,
Vs,
VOLKSWAGEN OF AMERICA, INC.,
WORLD-WIDZE VOLKSWAGEN CORPORATION,
and SEAWAY VOLKSWAGEN, INC.,

Defandants.

HARRY RCBINSON,

Plaintiff,
vs.
VOLKSWAGEN OF AMERICA, INC.,
WORLD-WIDE VOLKSWAGEN CORPORATION,
and SEAWAY VOLKSWAGEN, TINC.,

Defendants.

EVA MAE ROBINSON,

Plaintiff,
vS.
VOLKSWAGEN OF AMERICA, INC.,
WORLD-WIDE VOLKSWAGEN CORPORATION,
and SEAWAY VOLKSWAGEN, INC.,

Defendants.
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The Court has for consideration the Motion to Remand to State
Court f£iled by all plaintiffs and the briefs in support thereof; and
the briefs in response filed by all defendants; and, having carefully
perused the entire file and being fully advised in the premises, finds:

Plaintiffs filed this action for damages for perscnal injury,
property damage and related claims in District Court, Creek County,
Bristow, Qklahoma. In their original Petitions, plaintiffs alleged
that they were residents of the State of New York. Defendant
Volkswagen of America, Inc., is a foreign corporation organized
under the laws of the State of New Jersey; defendant World-Wide
Volkswagen Corporation i1s a toreign corporation existing under the
laws of tne State of New York; and the defendant Seaway Volkswagen,
Inc. 1is a foreign corporation existing under the laws of the State
of New York. At first blush, 1t appeared to defendants that there
was no diversity between the parties. However, on December 30, 1977,
one of the plaintiffs, Harry Rcbinson, testified under oath in a
depositiocn in this case, such deposition being marked as Exhibit 1
to the Petition for Removal.

Defendants contend, in thelr Petition for Removal, that Harry
Robinson's testimony establishes that at the time of filing of this
action, plaintiffs were not citizens of New York, but rather citizens
of Arizona. Plaintiffs Harry and Kay Eloise Robinson had sold their
home and business in New York and had purchased & home in Arizona.
Plaintiffs were in the process of traveling to their new home in
Arizona when the accident occurred in Oklahoma. Defendants assert
that because plaintiffs were citizens of Arizona at the time of
filing, there is diversity of citizenship between the parties, and
removal i35 proper because the amount in controversy cxceeds $10,000.

exclusive of interest and costs.




The applicable law to determine citizenship for diversity
purposes is federal law. As stated in Moore's:

"Irn this instance, at least for purposes of diversity

jurisdiction, to 'reside' means more than to be temporarily

living in the state, it means to be 'domiciled' therein.
.Whether or not one ig a citizen of a particular state

for diversity purposes is to be determined by federal

law not the law of any state." 1 J. Moore,

{irt.1l), Federal Practice ¢ 0.74[1] at pp. 707-707.1. 1In the
leading case of Stifel v. Hopkins, 477 F.2d4 1116 {6th Cir. 1973),

the rule is stated as follows:

"The cdetermination of a litigant's state citizenship for
purposes of diversity jurisdiction is a matter of federal
law, Ziady v. Curley, 396 7.2d 873, 874 (4th Cir. 1968);
Taylor v. Milam, 89 ¥. Supp. 88C, 883 (W.D. Ark. 1950);
sez 1 J. Moore, Federal Practice (pt. 1) ¢ 0.74[1], at
707.1 (2d ed. 1972), although federal courts may look to
state law for guidance in defining terms, formulating
concepts, or delineating policies. . . .Thus, although

1t is settled that citizenship for purposes of 28 U.S.C.
§ 1332 (a) means domicile rather than res1donce,
considerations on which federal courts rely in determlnlnq
domicile often derive from state choice-of-law rules that
have been developed in such diverse contexts as probate
jurisdiction, taxation of incomes or intangibles, or
divorce law. . . .Although this importation of the law of
conflicts into resolution of federal jurisdictional
questions can have the unfortunate consequence cf causing
federal courts to lose sight of important federal
interests that may ke involved, conflicts law is useful
in providing basic working definitions.” Id. at 1120
(citations omitted).

For the purpose of determining the citizenship of the four plaintiffs,
the citizenship of the husband and father, Harry Robinson is
contrclling. With regard to the wife, Kay Eloise Robinson,
"{a] wife who lives with her husband has the same domicil as his
unless the special circumstances of the wife make such a result
unreascnable." Restatement of the Law of Conflicts 2d, Domicil § 21.
"As a general rule, the domicile of a wife--and consequently, her
citizenship for purpose of diversity of jurisdiction--is deemed to
be that of her husband." 1 J. Moore, Federal Practice (pt. 1)
1 6.74[6.-11 at ». 708.51,

And with regard to the two children plaintiffs, George Samuel
Robinson and Eva Mae Robinson,"{a]l minor has the same domicil as the
parent with whom he lives." Restatement of the Law of Conflicts 2d,

Domicil § 22. "Until a person reaches the legal age of majority,



P

his domicile is generally derived {rom his parents, Normally

the domicile of a minor is deemed to be that of his father.

1. J. Mocre, Federal Practice {pt. 1) ¥ 0.74[6.-2], at p. 708.55.

Therefore, the Court finds that the domicile of éll four plaintiffs

will be determined by the domicile of Harry Robinson, and such

determination will be controlling in all four Motions to Remand.
Moore's sheds further 1light on the problem of domicile:

[S]tate citizenship for diversity purposes is regarded

as synonymous with domicile. Domicile normally requires

the concurrence of physical presence in a state and the
intent to make such state a home." 1 J. Moore, Federal
Practice (pt. 1) 4 0.74[3.-11, at p. 707.50 (cmphasis added).

"4 fixed intention to acquire a new domicile does not make
such acqguisition operative until the physical transfer also
takes place." Td. at 9 0.74[3.-31, at p. 707.59 (emphasis
addedy .

Thereforc, for diversity purposes, domicile (and therefore citizen-
ship) does not change until the phvsical arrival in the new state

of residence. This is also the general rule in conflicts of law

rules. "A domicil once established continues until it is super-
seded by a new domicil." Restatement of the Law of Conflicts 24,
Domicil § 13. "Since a domicil once established continues until

a new one is acquired and a new domicil is not acquired until there
has been a concurrence of intent and physical presence, it is held
that the domicil of one who is in itincre from an old to a new home
continues to be the old domicil until the new one is reached."
25 ArJur 2d, Domicil § 353, at p. 26. Since the plaintiffs were
in itinere at the time of filing of this suit, and were not yet
physically present in Arizona, the old domicile in the State of
New York continued, and therefeore there is no diversity between the
parties. The Court finds that the Motions to Remand filed by plaintiffs
should be granted for lack of diversity.

IT IS, THEREFORE, ORDERED that the Motion to Remand filed by
plaintiffs should be, and hereby is, granted and these cases are

remanded to District Court, Creek County, Bristow Division.

ENTERED this}[&{f%‘day of March, 1978.

- — Pt -
- K /-/ﬂ “\‘
CHIEF JUDGE, UNITLED STATES DISTRICT

COURT FOR THE NORTHERN DISTRICT OF
OKLAHOMA




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

KAY ELOLSE ROBINSON,

Plaintiff,
V5.
VOLKSWAGEN OF AMERICA, INC.,
WORLD-WIDE VOLKSWAGEN CORPORATION,
and SEAWAY VOLKSWAGEN, INC.,

Defendants.

GECRGE SAMULL ROBINSON,

Plaintif?f,
‘-
VOLKSWAGEN OF AMERICA, INC.,
WORLD~-WIDE VOLKSWAGEN CORPORATION,
and SELWAY VOLKSWAGEN, TINC.,

Defendants.

HARRY ROBINSON,

Plaintiff,
vs.
VOLKSWAGEN CF AMERICA, INC.,
WORLD-WIDE VOLKSWAGEN CORPQRATICN,
and SEAWAY VOLKSWAGEN, INC.,

Defendants.

EVA MALE ROBINSON,

Plaintif#f,
V5.
VOLKSWAGEN OF AMERICA, INC.,
WORLD-WIDE VOLKSWAGEN CORPORATION,
and SEAWAY VOLKSWAGEN, INC.,

Defendants.
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The Court has for consideration the Motion to Remand to State
Court filed by all plaintiffs and the briefs in support thereof; and
the briefs in response filed by all defendants; and, having carefully
perused the entire file and being fully advised in the premises, finds:

Plaintiffs filed this action for damages for personal injury,
property damage and related claims in District Court, Creek County,
Bristow, Oklahoma. In their original Petitions, plaintiffs alleged
that they were residents of the State of New York. Defendant
Volkswagen of America, Inc., is a foreign corporation organized
under the laws of the State of New Jersey; defendant World-Wide
Volkswagen Corporation is a foreign corporation existing under the
laws of the State of New York; and the defendant Seaway Volkswagen,
Inc. 1s a foreign corporation existing under the laws of the State
of New York. At first blush, it appeared to defendants that there
was no diversity between the parties. However, con December 30, 1977,
one of the plaintiffs, Harry Robinson, testified under oath in a
deposition in this case, such deposition being marked as Exhibit 1
to the Petition for Removal.

Defendants contend, in their Petition for Removal, thatlHarry
Robinscn's testimony establishes that at the time of filing of this
action, plaintiffs were not citizens of HNew York, but rather citizens
of Arizona. Plaintiffs Harry and Kay Eloise Robinson had sold their
home and bHusiness in New York and had purchased a home in Arizona.
Plaintiffs were in the process of traveling to their new home in
Arizona waen the accident occurred in Oklahoma. Defendants assert
that because plaintiifs were citizens of Arizona at the time of
filing, there is diversity of citizenship between the parties, and
removal 1s proper because the amount in controversy exceeds $10,000.

exclusive of interest and costs.




The applicable law to determine citizenship for diversity
purposes 1s federal law. As stated in Moore's:

"Ir. this instance, at least for purposes of diversity
Jurisdiction, to 'reside' means more than to be temporarily
living in the state, it means to be 'domiciled' therein.

. -Whether or not one is a citizen of a particular state
for diversity purpcses is to be determined by federal

law not the law of anv state." 1 J. Moore,

(pt.l), Federal Practice 1 0.74[1] at pp. 707-707.1. 1In the
leading casc of Stifel v. Hopkins, 477 F.2d 1116 {(6th Cir. 1973),

the rule is stated as follows:

"The determination of a litigant's state citizenship for
purposes of diversity jurisdiction is a nmatter of federal
law, Ziady v. Curley, 396 F.2d 8732, 874 (4th Cir. 1%68);
Taylor wv. Milam, 8% F. Supp. 880, 883 (W.D. Ark. 1950);
sez 1 J. Moore, Pederal Practice (pt. 1) ¢ 0.74{1], at
707.1 (2d ed. 1972), although federal courts may look to
state law for guidance in defining terms, formulating
concepts, or delineating pelicies. . . .Thus, althcough

it is settled that citizenship for nurposes of 28 U.S.C.
§ 1332 (a) means domicile rather than residence, .
considerations on which federal courts rely in determining
domicile often derive from state choice-of-law rules that
have been developed in such diverse contexts as probate
jurisdiction, taxation of incomes or intangibles, or
divorce law. . . .Although this importation of the law of
conflicts into resolution of federal jurisdictional
Guestions can have the unfortunate consequence of causing
federal courts to lose sight of important federal
interests that may be involved, conflicts law is useful.
in providing basic working definitions." TId. at 1120
(citations omitted).

For the purpose of determining the citizenship of the four plaintiffs,
the citizenship of the husband and father, Harry Robinson is
controliing. With regard to the wife, Kay Eloise Robinscn,
"lal wife who lives with her husband has the same domicil as his
unless the special circumstances of the wife make such a result
unreasonable." Restatement of the Law of Conflicts 2d, Domicil § 21.
"As a general rule, the domicile of a wife--and consequently, her
citizenship for purpose of diversity of jurisdiction--is deemed to
be that of her husband." 1 J. Moore, Federal Practice (pt. 1)
§ 0.74[6.-11 at p. 708.51.

And with regard to the two children plaintiffs, George Samuel
Rebinson and Eva Mace Robinson, " [a]l minor has the same domicil as the
parent with whom he lives." Restatement of the Law of Conflicts 24,

bomicil § 22. "Until a perscn reaches the legal age of majority,




his domicile is generally derived from his parents. Normally
the domicile of a minor is deemed to be that of his father.
1. J. Moore, Federal Practice (pt. 1) ¢ 0.74[6.-2], at p. 708.55.
Therefore, the Court finds that the domicile of éll four plaintiffs
will be determined by the domicile of Harry Robinscon, and such
determination will ke controlling in all four Motions to Remand.
Moore's sheds further light on the problem of domicile:
"[S]tate citizenship for diversity purposes is regarded
ac synonymous with domicile. Domicile normally requires
the concurrence of physical presence in a state and the

intent to make such state a home." 1 J. Moore, TFederal
Practice (pt. 1) % 0.74[2.-1]1, at p. 707.50 (emphasis added).

it =

E fixed intention teo acguire a new domicile does not make
such acgulsition operative until the physical transfer also
takes place.” Id. at ¢ 0.74[3.-31, at p. 707.59 (emphasis
acdded) .

Therefore, for diversity purposes, domicile (and thercfore citizen-
ship) does not change until the physical arrival in the new state
of residence. This i1s alsoc the general rule in conflicts of law
rules. "A domicil once established continues until it is super-
seded by a new domicil." Restatement of the Law of Conflicts 2d,
Domicil § 19. "Since a domicil once established continues until
a new one 1s acquired and a new domicil is not acquired until there
has been a concurrence of intent and physical presence, it is held
that the domicil of one who is in itincre from an old to a new home
continues tc be the old domicil until the new one is reached."
25 AmJur 2d, Domicil § 35, at p. 26. Since the plaintiffs were
in itinere at the time of filing of this suit, and were not vet
physically present in Arizona, the old domicilie in the State of
New York continued, and therefore there is no diversity between the
parties. The Court finds that the Motions to Remand filed by plaintiffs
should be granted for lack of diversity.

iT IS, THEREFORE, ORDERED that the Motion to Remand filed by
plaintiffs should be, and herecby is, granted and these cases are

remanded to District Court, Creek County, Bristow Division.

ENTEDRED this /f}fa#' day of March, 1978.

e
e /'/' ‘.
S O p_)*"’
CHIEF JUDGE, UNITED STATES DISTRICT

COURT FOR THE NORTHERN DISTRICT OF
OKLAHOMA




IN THE UNITED STATES DISTRICT CQURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

TERRY LEE RADCLIPF,
Petitioner,
No. 73-C~81l-D F: a L— EE ED

PARK ANDERSON, Warden,

MAR 1 31978 Jurm—

F N N

Respondent.

Jack C. Silver, Clesk
U, S. DISTRICT COURT

The Petition for Writ of Habeas Corpus as amended April 24,
1973, alleged that the petitioner was in custody under a subseguent
conviction for Armed Robbery After Former Conviction of a Felony
and that petitioner's conviction in case No. 21,197 District Court
of Tulsa County, Cklahoma, was used to enhance the penalty which
conviction "was veld and illegal in that although only 17 vears of
age at the time of the commission of the offense and the commence-
ment of prosecutlon, the petitioner was denied the status of a juve-
nile accorded to like age females under 10 0.5. 1101(a) in violation
of I'ourteenth, Eighth and Nineteenth Amendments to the Constitution
as vindicated in Lamb v. Brown (l0th Cir., 1972) 456 r.2d 18."
Arfter response and without an evidentiary hearing the court on
June &, 1973 dismissed the action on the ground that the petitioner
had failed to state a claim for relief since the Court of Appeals

for the Tenth Circuit in Lamb v. Brown, supra, had declared that

its ruling sheould not apply retroactively. On appeal the Tenth

Circuit held that Lamb v. Brown must be applied retroactively and

this court was reversed and the case remanded for further pro-

ceedings in the light of that opinion. Radeliff v. Anderson, 509

Fo2d 1393 (CALO 1975}, cert. denied, 421 U.5. 939, After remand
evidentiary hearings were held by this court on Cctoker 6, 1975 and
June 7, 1276. Having examinced the files and records herein and

having considered the evidence presented by the parties, and the argu-

ments of counsel, the court makes the following Findings of Fact and




Conclusions of Law:

I. FINDINGS O FACT

1. The petitioner was born November 21, 1947,

2. In saild case No. 21,197, District Court of Tulsa
County, Oklahoma, the petitioner was charged by Information on
April 2, 1965 with the offense of Unauthorized Use of a Vehicle
occurring on March 22, 1965. {Defendant's Exh. 1.)

3, On June 15, 1965, when the petitioner was 17 years
of age he entered a counseled plea of guilty to the charge of Un-
authorized Use of a Motor Vehicle. {Defendant's Exh. 7.)

4. Decemper 6, 1965 when the petitioner was 18 years of
age the petitioner was sentenced ©o one year imprisonment in said
case No. 21,197, which sentence was suspended and the petitioner
placed on probation. (Defendant's Exh. 4.)

5. On March 11, 1966 after hearing the suspended sentence
was revcocked in said case No. 21,1927 and the petitioner was trans-
ported to the Oklahoma State Penitentiary for immediate execution of
the judgment and sentence. (Defendant's Exh. 6.)

&, The sentence in case No. 21,197 has been fully served.

7. In case No. 22,595, District Court of Tulsa County,
Oklahora, the petiticner was charged on April 28, 1867 by Information
with Attempted Robbery With Firearms occurring on April 11, 1967,
aAtter Former Conviction of a Felony. (Defendant's Exh. 8.)

g. In said case No. 22,595 the petitioner entered a coun-
seled plea of guilty and was sentenced on September 7, 1967 to five
yvears imprisonment. (Delendant's Lxh., %.)

9. The five-vear sentence imposed 1n said case No. 22,595
has peen fully served,

19. In case No. CRP-70-2474, District Court of Tulsa
County, Oklahoma, petitioner was charged on December 26, 1970, by
Information with the Crime of Robbery With Firearms occurring on
December 26, 1970. In the second page of the Information the State

further alleged that the petitioner had heen convicted in case No.




21,197 with the Crime of Unauthorized Use of a Motor Vehicle and
sentéenced to a term of one year and that the vetitioner had been
convicted in case No. 22,595 of the crime of Attempted Robbery With
Firearms and sertenced to a term of five vears. (Defendant's Exh. 11.)

11, In saild case No. CRF-70-2474 after a plea of not guilty
the petitioner was tried by a jury and convicted of the crime of
Roblbery With Tirearms After Former (Conviction of a Felony and sen-
tenced on February 16, 1971, to a term of not less than 25 years nor
more than 75 vears imprisonment. {(Defendant's Exh. 12 and 13.)

l2. On direct appeal the judgment and sentence in said
case No. CRF-70-2474 was modified by the Oklahoma Court of Criminal
Appeals to a term of 10 to 30 vears because of prejudicial argument
of the prosecuting attorney and the gilving of an improper instruction
py the court. {(Defendant's Ixh. 14.;

13. AL the time the Petition for Writ of Habeas Corpus was
filed¢ herein the getitioner was detalned at the Oklazhoma State Peni-
tentiary at McAlester, Oklahoma by virtuc of the judugment and sentence

in said case o. CRI'-70-2474,

II. CONCLUSIONS OF LAW

1. In said case No. 21,197 the petitioner shduld have been
afforded all the benefits allowable to children under the Oklahoma
Statutes and specifically, should not have been proceeded against‘as
an adult without a certification hearing as provided by Oklahoma law.

Lamb v. Brown, supra; Radcliff v. Anderson, supra.

2. A convicticn in which the federal habeas petitioconer was
unconstitutionally denied an adult certification hearing is not abso-
lutely void and need not be set aside, if the judge is clearly con-
vinced that certification would have been made in the State court.

Bromley v. Crisp, 561 F.2d 1351, 1357 {(CAl0 1977).

3. If 1t were necessary to dispose of the habeas petition
hercin to determine whether certification would have been made in the
State court the proper procedure would be for this court te "withhnold

judgment for a reascnanle time to permit the determinaticon to ke made




in the State courts. See Kemplen v. Maryland, supra, 428 F.2d at
178; Booker v. Pnillips, 418 F.2d 424, 427 {(10th Cir.), cert. denied,
399 U.S. 910, 90 S.Ct. 2194, 26 L.Ed.2d 564, If the State obtains

in the Oklahoma courts a determination that certification would have
occurred, then on a showing of such determination, the federal dis-
trict court should deny the writ; if the State court finding is other-
wise, the writ should issue. Further, failing a State court ruling
as to whether petitioner would have been certified, then the federal
district court may have a hearing and make the ruling as to whether
or not the court is clearly convinced that the petitioner would have
been certified for trial as an adult, and then make proper disposi-

tion." Bromley v. Crisp, supra at 1356, n. 6.

4., It 1s not necessary to the disposition of the habeas
petition herein to determine whether certification would have been
made in the Gtate court in said case No. 21,1%7. The record clearly
shows that in addition to the challenged conviction in 1965 the
petitioner was also convicted in said case No. 22,595 in 1967 of
Attempted Robbery With PFirearms and that such conviction formed a
part of the After Former Ceonviction of a elony charges in said case
No. CRIP-70-2474. He was represented by counsel during such proceed-
ing and there 1s nothing to indicate that the conviction of Attempted
Robbery With Firearms was obtained in violation of petitioner's con-
stitutional rights. Under these circumstances the petitioner's
present detention is not unlawful and he is not entitled to federal

habeas relief. Snow v. State of Qklahoma, 489 F.2d 278 (CAl10 1973).

IXIT. ORDER

Accordingly, since the petitioner's subsequent offender's
sentence in case No. CRF-70-2474 1is supported by a constitutionally
valid former conviction, the Petition for Writ of Habeas Corpus
will be denied.

iT IS SO ORDERED.
- 74
Dated this _/}/ day of March, 1978.

/
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UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF CKLAHOMA

United States of America,
Plaintiff,

vsS. CIVIL ACTION NO. 77-C-427-B
119.90 Acres of Land, More or

less, Situate in Osage County,
State of Oklahoma, and Anita L.
Whitlatch, et al., and Unknown

Master File #398-9

Tract No. 203

Oowners,
Defendants. F l L. E D
MAR 10 1975
JUDGMENT Jack ¢ jjyar 1
U .S pr o, Clery
N DiStRicT COURY

NOW, on this [Qm day of March, 1978, this matter
comes on for disposition on application of the Plaintiff, United
States of America, for entry of judgment on a stipulation
agreeing upon just compensation, and the Court, after having
examined the files in this action and being advised by counsel
for Plaintiff, finds:

2.

This judgment applies to the entire estate condemned .
in Tract No. 203, as such estate and tract are described in the
Complaint filed in this action.

3.

The Court has jurisdiction of the parties and subject
matter of this action.

4.

Service of Process has been perfected either personally
or by publication notice, as provided by Rule 71A of the Federal
Rules of Civil Procedure, on all parties defendant in this cause
who are interested in subject tract.

5.

The Acts of Congress set out in paragraph 2 of the
Complaint herein give the United States of America the right,
power and authority to condemn for public use the property de-

scribed in such Complaint. Pursuant thereto, on October 17,




1977, the United States of America filed its Declaration of
Taking of a certain estate in such described property, and title
to the described estate in such property should be vested in
the United States of America as of the date of filing the
Declaration of Taking.

6.

Simultaneously with filing the Declaration of Taking,
there was deposited in the Registry of this Court, as estimated
compensation for the taking of a certain estate in subject tract
a certain sum of money, and all of this aeposit has been dis;A
bursed, as set out below in paragraph 12.

7.

On the date of taking in this action, the owner of the
estate taken in subject property was the defendant whose name
is shown below in paragraph 12. Such named defendant is the
only person asserting any interest in the estate taken in such
property. All other persons having either disclaimed or defaulted,
such named defendant is entitled to receive the just compeﬁsation
awarded by this judgment.

' B.

The owner of the subject property and the United
States of America have executed and filed herein a Stipulation
As To Just Compensation wherein they have agreed that just com-
pensation for the estate condemned in subject property is in the
amount of cash and other compensation as shown in paragraph 12
below, and such Stipulation should be approved.

9.

This judgment will create a deficiency between the
amount deposited as estimated compensation for the estate taken
in subject property and the amount fixed by the Stipulation As
To Just Compensation, and the amount of such deficiency should
be deposited for the benefit of the owner. Such deficiency is

set out below in paragraph 12.




10.

It Is, Therefore, ORDERED, ADJUDGED and DECREED that
the United States of America has the right, power, and authority
to condemn for public use the property particularly described in
the Complaint filed herein; and such property, to ﬂhe extent of
the estate described in such Complaint, is condemned, and title
to such described estate is vested in the United States of America
as of October 17, 1977, and all defendants herein and all other
persons interested in such estate are forever barred from |
asserting any claim to such property.

11.

It Is Further ORDERED, ADJUDGED and DECREED that on
the date of taking the owner of the estate condemned herein in
subject property was the defendant whose name appears below in
paragraph 12 and the right to receive the just compensation for
the estate taken herein in this property is vested in the party
s0 named. -

12.

It Is Further ORDERED, ADJUDGED and DECREED that the
Stipulation As To Just Compensation, described in paragraph 8
above, hereby is confirmed; and the sum of cash and the other
compensation therein fixed is adopted as the award of just com-
pensation for the estate condemned in subject property, as
follows:

TRACT NO. 203

OWNER:
Anita L. Whitlatch

Award of just compensation
pursuant to Stipulation ----------—- $77,000.00 $77,000.00
As part of just compensation
Anita L. Whitlatch has the right
of possession and use of the
subject property through
June 30, 1978.

Deposited as estimated compensation ---— $67,200.00
Disbursed tO OWNEr =====——————— - e $67,200.00
Balance due to owner -———-~—-—---————————m—mo—m—————— o $ 9,800.00
Deposit deficiency ————————————————————— $ 9,800.00




12.
It IS Further ORDERED, ADJUDGED and DECREED that the
Plaintiff shall deposit in the Registry of this Court, in this
civil action, to the credit of the subject property, the defic-
iency sum of $9,800.00, and the Clerk of this Court then shall
disburse such deposit as follows:

To Anita L. Whitlatch --—-====w--e-mru=- $9,800.00.

Comn. e S

UNITED STATES DISTRICT JUDGE

APPROVED:

ji&éudééZIh(}.77/502£QCQ~'
HUBERT A. MARLOW
Assistant U. 8. Attorney
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UNITED STATES DISTRICT COURT f1m e e
FOR THE NORTHIRN DISTRICT O OKLAHOMA oo b e

BEVERLEY HAUEAM, et al.,
Plaintiff,

Vs, Civil Acticn NO. 77-C-514-38

INDEPENDENT SCHOOL DISTRICT

#3, TULSA COUNTY, et al.,
Defendants.

)
)
}
)
}
)

ORDER CRANTINCG DISMISSAL WITHQUT PREJUDICE

belendants having feiled to respond within the time ordered
by the Court, 1t is ordered that Plaintiffs’ request to dismiss

witnouc prejudice Causes of Action $1,3,4,5 and 6 is hereby

granted. WW& /D} !'67 ?oo/

—< —=
JQ;ZEﬁaam .SéBh- Ly g

JUDGE

CERIIFICATE OF MATITING

I hereby certify that on the day of March, 1978, a
true and correct copy of the above and foregoing Order Granting
Dismissal without Prejudice was mailed to Mr. Frederic N.
Schneider, ILL, BLoone, Elliscn & Smith, 900 World Building,
Tulsga, Oklahoma, 74103, and Lana 1yree, Benefield, Shelton, Lee,
Wilson &« Tyree, 2700 City National Bank Tower, Oklahoma City,
Okiahoma, 73102, with postage prepaid thereon.

RESECCA J. EATTEN

AW OGS
Diravtr, DEATHIRAGY & PATTEN
T2 ASTMAIN STEL
SLESVAN R A TTOND Y Tkt
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT QOF OKLAHOMA

WARREN LYNCH and
RETA LYNCH,

Plaintiffg, ///,

vs. No. 77-C-501-C
UNITED ASS0CIATION CF
JOURNEYMEN AND APPRENTICES
OF THE PLUMBING AND PIPE-
FITTINCG INDUSTRY O THE
UNITED STATES AND CANADA,
PIPELINERS LOCAL UNICN NO.
798, an unincorporated
assocliation,

;T ﬂ l‘ Es fj

-

Ma% 2 197

Jack ¢ Silver (14
U S. Distpipy C%E!§7

A

Defendant.

et M e M e e e et et et et e et et e it

ORDER

Plaintiffs in this acticn allege violactions by the
defendant of 29 U.S5.C. §§ 158 (b)) (4) {ii){A), (BY. Plaintiff
Warren Lynch also makes a further claim against the defendant
under 42 U.S.C. § 1985(3). Jurisdiction is predicated upon
29 U.3.C. § 187 and 28 U.S5.C. § 1343. Plaintiffs make =a
fourth claim against the defendant sounding in tort, juris-
diction thereof being predicated upon the Court's pendent
jurisdiction. Defendant has moved to dismiss the plaintiffs’
complaint for failure to state a claim upon which relief can
be granted pursuant to Rule 12 (b) (6) of the Federal Rules of
Civil Procedure, and for lack of subject matter Jurisdiction
pursuant to Rule 12(b) (1) of the Federal Rules of Civil
Procedure.

Section 8 (b} (4} of the Naticnal Labor Relations Act, 28
U.5.C. § 158(b) (4} prohibits secondary boycotts by labor

unions. See Nat'l Woodwork Manus. Asso. v. NLRB, 386 U.S.

6l2 (1267); Powell v. Internat'l. Bro. of Painters and Allied

Yrades, 429 I.Supp. 1 (W.D. Okla. 1976). The core concept
of a secondary boycott 1s "union pressure directed at a

neutral employer the object of which was to induce or coerce




him to cease doing business with an employer with whom the

"

union was engaged in a laber dispute. Wocdwork Manus.,

supra, at p. 622. Sec also Interpat’l. Bro. Hlec. Workers

v. NLRB, 181 F.2d 34, 37 (Znd Cir. 1950); Big Apple Super-

markets, Inc. v. Dutto, 237 T'.8upp. 774, 777-8 (E.D.W.Y,.

1965).

It appears to the Court that the initial inguiry here
must be whether plaintiffs' complaint has alleged a labor
dispute. Clearly it does not do so. Plaintiff Warren Lynch
alleges that he contracted with Green Construction Company
(Green)} to function as a spread superintendent for a pilipel: ne
construction job. Plaintiff Reta Lynch was also employed by
Green. Plaintiffs further allege that defendant, by and
tnrough its agents and/or officers threatened and coerced
Green with the object of forcing Greern to enter inte an
agreement whereby it would refrain from doing business with
the plaintiff Warren Lynch., Plaintiffs allege that as a
result of these activities, Green terminated the services of
both plaintiffs. At one point in the Complaint plaintiffs
specifically deny that Green was engagoed in any labor dispute
with the defendant. Furthermore, there are no facts allecged
from which a labor dispute between plaintiffs and defendant
can be inferred.

Without a primary labor dispute there can bhe no secondary
boycott in violation of Sections 8(b) {4) (ii) (A}, (B) of the
Naticonal Labor Relations Act, 29 U.S.C. §§ 158 (L) (4) {(ii) {A),
(B) as this term was earlier defined. The Court therefore
lacks subject matter jurisdiction over plaintiffs' claims
thereunder pursuant to 29 U.S.C. § 1E87.

Plaintiffs' Complaint also fails to state a claim for
relief under 42 U.S.C. § 14985¢{(3). Section 1985{(3}) was not
intended to be a general federal teort law.

"The language requiring intent to deprive
of equal protection, or equal privileges and

immunities, means that there must be some
racial, or perhaps otherwise class=-based,




invidiocusly discrininatory animus behind the
conspirators' action."

Criffin v. Breckeanridge, 403 U.S. 88, 101-2 (1971). See

also Ward v, St. Anthony Hespital, 476 F.2d 671 (L0th Cir.

1973); Timo v. Assoc. indemnitcy Corp., 412 ¥.Supp. 1056

(¥.D. Okla. 197€). 7Plaintiff Warren Lynch states that the
alleged consplracy was directed against him because of his
membership in a particular identifiable class. However, he
does not name this class and there are no additional facts
alleged in the complaint that would indicate that he is a
member of any identifiable class. Furthermcre, plaintiff
only makes & conclusory statement that the object of the
allegod conspiracy was discriminatory. Plaintiff nowhere
alieges that another person or class of persons received
more Iavorable treatment from the defendant under the same
Slrcumstances. Such conclusory allegations have been held
a0t to support a cause of action under Section 1985(3). See

Jacobecn v. Industrial Found. of the Permian Basin, 456 F.2d

258 (Sth Cir. 1972); Joyce v. Terrazzi, 323 F.2d 931 {lst

Cir. 1963); sSchoonfield v. Mayor and City Council of Baltimore,

399 F.Supp. 1068 (D. Md. 1975).
Finally, a Section 1985 action is not supported by
vague and conclusionary allecations regarding the existence

of a conspiracy.

"It [is] incunbent upon [the plaintiff] to
allege with at least some degree of partic-
ularity overt acts which defendants engaged

in which were reasonably related to the pro-
rotion of tne claimed conspiracy.”

Powell v. Workmen's Comp. Bd. of the State of New York, 327
Poz2d 131, 237 (2nd Cir. 1964). Sec also Guedry v. Ford, 431
Foz2d 660 (5th Cir. 1970). Here plaintiff has not alleged

any such overt acts. Ho simply states the conclusion that
certailn agents and/or officers of the defendant "conspired
among themselves in a malicicus and purposeful manner to
deprive Plaintiff Warren Lynch of his constitutionally

Guaranteed rights of free speech and free association, and




property rights and cocerced -reen Construction Company to
varticipate in said conspiracy. . . . In particular, . . .
Defendant Union by 1ts above named officers and/or agents
maliciously, intentionally, and outrageously conspired to
remove Plaintiff Warren Lynch, from his position of spread
saperintendent, and by such conduct did in fact cause Green
Construction Company to immediately remove Plaintiff from
nis position."

“he Court would note at this point that these agents
anc/or officers of the defendant have not also been named as
defendants in this action. Plaintiff apparently attributes
their alleged acts to the named defendant under the doctrine
of respondeat superior. However, the doctrine of respondeat
supericor deoes not apply in civil rights cases unless there
are allegations that the superior actually directed or

participated in the alleged violation of a plaintiff's

constituticnal rights. See Woestinghouse Broadcasting Co., Inc.

(il
Jn

v. Dukakils, 109 7.Supp. § {D. Mass. 197¢); Conner v.

Jeffes, 67 F.R.D. 86 (M.D. Pa. 1975). See also Johnson v.

Glick, 481 F.2d4 1028 (2nd Cir. 1973), cert. denied 414 U.S.

1633 (1973); Jennings v. Davis, 476 F.2d 1271 (8th Cir.

19737 ; Caseyv v. furser, 335 V.Supp. 621 (W.D. Okla. 1974);

Barrows v. Facvliknoer, 327 [M.Supp. 11390 (H.D. Okla. 1971).

The Ccmplaint lacks any allcegations that the acts of the

agents and/or oificers were authorized by the defendant

Union, such that the Union as an individual antity could be
gald to have directed or participated in the alleged conspiracy.

13

0

cause the plaintiff Warryen Lynch has not stated a

claim arising under 42 J.S.C. § 1985(3}, the Court lacks

sukject matter jurisdiction pursuant tc 28 U.S.C. § 1343.
Plaintiffs' fourth claim arises under state tort law.

'or a federal court to exercise pendent jurisdiction over a

state claim, "{tlhe federal claim must have substance sufficient

to contfer subject matter jurisdiction on the court." United

Mine Workers v, Gibbs, 383 U.S8. 715, 725 (1966). Because




fthe Court has held that it lacks subject matter jurisdiction
over plaintiffs' federal claims, it may not exercise pendent
jurisdiction over the state claim. Plaintiffs’ fourth claim
must therefore also be dismissed.

For the foregoing rcasons, it 1s therefore ordered that

defendant's motion to dismiss is hereby sustained.

It is so Ordered this #M_z — day of Maxch, 1978.

R L

. DALE"CO
United States District Judge




IN THE UNITED STATES DISTRICT COURT FOR THE

i
g E -g-.._ Eﬂ:‘ .
NORTHERN DISTRICT OF OKLAHOMA L
TULSA DIVISION MAR 9 e
(R I ’I é? ’!
DILLARD CRAVENS, et al., Jack ¢ < ot
0, " “
C <R Clore

Plaintiffs,
-vs- NO., CIv-74-C-301

AMERICAN AIRLINES, ET AL.,

Defendants.

ORDER DISMISSING CLAIMS OF PLAINTIFF REBECCA JORDON

The parties having filed a stipulation pursuant to Rule
41l (a) (1} of the Federal Rules of Civil Procedure to dismiss
with prejudice as to the defendant, American Airlines, all claims
of plaintiff, Rebecca Jordon, and for good cause appearing therefor,
IT IS5 HEREBY ORDERED, ADJUDGEED AND DECREED as follows:
1. All claims of plaintiff, Rebecca Jorden, shall be and
are hereby dismissed with preiudice as to defendant, American
Airlines.
2. The Court finds there is no just reason for delay and
expressly directs that final ijudgment he entered against each

of said plaintiffs in accordance with this Order.

DATED this Effiday of ;7?74914345/1 , 1973.

TES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,
Plaintiff,

vs. CIVIL ACTION NO. 77-C-298-B

LEE M. RHODES, JVA D.
RHODES, and OKLAHOMA
TAX COMMISSION,

F I LED

Defendants.

MAR7 1978

JUDGMENT OF FORECLOSURE UJaSC kDr;c;”:?l{‘!:rf{? g{_!j(;_jrg]'

THIS MATTER COMES on for consideration this Zé{?

day of March, 1978, the Plaintiff appearing by Robert P. Santee,
Assistant United States Attorney; and the Defendant, Oklahoma
Tax Commission, appearing by its attorney, Clyde Fosdyke, and
the Defendants, Lee M. Rhodes and Iva D. Rhodes, appearing not.

The Court being fully advised and having examined
the file herein finds that Defendants, Lee M. Rhodes and Iva D.
Rhodes, were served with Summons and Complaint on August 1, 1977,
and the Defendant, Oklahoma Tax Commission, was served with Summons
and Complaint on July 12, 19;7, as appears on the United States
Marshal's Service herein.

It appearing that the Defendant, Oklahoma Tax Commission,
has duly filed its Answer and Cross-Petition on August 2, 1977,
and filed its Amended Answer and Cross-Petition on August 3, 1977,
énd, that Defendants, Lee M. Rhodes and Iva D. Rhodes, have
failed to answer herein and that default has been entered by
the Clerk of this Court.

The Court further finds that this is a suit based
upon a mortgage note and foreclosure on a real property mortgage
securing said mortgage note upon the following described real
property located in Delaware County, Oklahoma, within the Northern

Judicial District of Oklahoma:

A1 AT o AL o e o' e - VN



Lots 5 and 6 in Block A of MAPLE WOOD ADDITION

according to the official plat thereof, Delaware

County, Oklahoma.

THAT the Defendants, Lee M. Rhodes and Iva D. Rhodes,
did, on the 4th day of August, 1975, execute and deliver to
‘the United States of America, acting through the Fafmers Home
Administration, their mortgage and mortgage note in the sum
of $20,800.00 with 8 1/8 percent interest per annum, and further
providing for the payment of monthly installments of principal
and interest.

The Court further finds that Defendants, Lee M. Rhodes
and Iva D. Rhodes, made default under the terms of the aforesaid
mortgage note by reason of their failure to make monthly install-
ments due thereon, which default has continqed and that by reason
thereof the above-named Defendants are now indebted to the Plaintiff
in the sum of $22,36%9.67 as unpaid principal with interest thereon
at the rate of 8 1/8 percent per annum from February 28, 1977,
until paid, plus the cost of this action accrued and accruing.

The Court further finds that Defendant, Oklahoma Tax
Commission, is entitled to judgment against Defendant, Iee M.
Rhodes, in the amount of $488.82 together with accruing interest
thereon, filed May 5, 1976, in Delaware County, Oklahoma, but
that such judgment would be subject to and inferior to the first
mortgage lien of the Plaintiff herein.

The Court further finds that Defendant, Oklahoma Tax
Commission, is entitled to judgment against Defendant, lLee M.
Rhodes, in the amount of $1,524.67, together with accruing interest
thereon, filed on September 28, 1973, in Delaware Coﬁnty, Oklahona,
but that such judgment would bhe subject to and inferior to the
first mortgage lien of the Plaintiff herein.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that
the Plaintiff have and recover jqument against Defendants,

in personam,
Lee M. Rhodes and Iva D. Rhodes,/for the sum of $22,369.67 with

interest thereon at the rate of 8 1/8 percent per annum from



February 28, 1977, plus the cost of this action accrued and
accruing, plus any additional sums advanced or to be advanced
or expended during this foreclosure action by Plaintiff for
taxes, insurance, abstracting, or sums for the preservation
of the subject property.
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that
Oklahoma Tax Commission have and recover judgment, in personam,
against the Defendant, Lee M. Rhodes, in the amount of $488.82
together with accruing interest thereon, filed May 5, 1976, in
Delaware County, Oklahoma, but that such judgment is subject to-
and inferior to the first mortgage lien of the Plaintiff herein.
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that
Oklahoma Tax Commission have and recover judgment, jin personam,
against the Defendant, Lee M. Rhodes, in the amount of $1,524.67
together with accruing interest thereon, filed September 28, 1973,
in Delaware County, Oklahoma, but that such judgment is subject
to and inferior to the first mortgage'lien of the Plaintiff herein.
IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that
upon the failure of said Deféndants to satisfy Plaintiff's money
judgment herein, an Order of éale shall be issued to the United
States Marshal for the Northern District of Oklahoma, commanding
him to advertise and sell with appraisement the real property
and apply the proceeds thereof in satisfaction of Plaintiff's
judgment. The residue, if any, shall be deposited with the
Clerk of the Court to await further order of the Court.
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that from
and after the sale of said property, under and by virtue of
this judgment and decree, all of the Defendants and each of
them and all persons claiming under them since the filing of
the complaint herein be and they are forever barred and foreclosed

of any right, title, interest or claim in or to the real property



or any part thereof, specifically including any lien for personal
property taxes which may have been filed during the pendency

of this action.

S/ (e, £ Sranac

UNITED STATES DISTRICT JUDGE

APPROVED

- J ,-._ ] : p »
ROBERT P. SANTEE
Assistant United States Attorney

YL Lt e

CLYDE FOSDYKE 7“
Attorngy for 6kla ma Tax Commission
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BEFORE THE JUDICIAL PANEL
ON
MULTIDISTRICT LITIGATION

. PATRICIN £ 7LD
IN RE SWINE FLU IMMUNIZATION ) CLERN 0T 7.0 moimy
PRODUCTS LIABILITY LITIGATION) DOCKET I'C. 330
ZINION AND ORDER TI_0- 46 S

BEFORE JOHN MINOR WISDOM*, CHATIRMAN, AND EDWARD WEINFELD*,
EDWIN A. ROBSON *, JOSEFH 5. LORD, III, STANLEY A, WEIGEL,
ANDREW A. CAFFREY, AND ROY W. HARPER, JUDGES OF THE PANEIL..

PER CURIAM FTLED l \%78 "

MAR -

JANES F. DWTY

' Lo

This litigation presently consists of 26 actions pendiﬁg‘
i

I. Background of the Litiga*ion

in seventeen federal districts. The distribution of the actions

is as follows:

Northern District of Alabama
Northern District of California
Eastern District of California
Southern District of New York
- District of Minnesota
District of Hawaii
Northern Tistrict of New York
Northern District of Oklahoma
Northern District of Ohio
Southern District of Florida
Western District of Michigan
Eastern District of Missouri
Eastern District of Pennsylvania
Middle District of Tennessee
District of Colorado
District of Arizona
District of Vermont

FILED

Jack C. Sitver, Clerk
{J, & DISTRICT COURT

B e R e R RN NN N W)

* Judges Wisdom, Weinfeld and Robson took no part in the decision
of this matter.
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wrongful death resulting from administration of 8wine fluy
vaccinations under the Hational Swine Flu Immunizatjor Program
of 1976, 42 U.s.c. §247b(3)~(1). The legislation Provideg

that the Unitegd States would assume exclusive liability, with

‘8ulting from manufacture, distribution Or administration of

Vaccine under the swine fly Program. 42 u,s.c. §247b (k).
The . legislation further previded that, with certain modifi-
rations, the Customary Procedures for filing tort claims
against ‘the Uniteq States must be followed. JXd. Those
proceaures require a claimant to file a written notice of
claim with the United States and, if the eclaip is not re-

solved within six nmonths, it ig deemed to have been disalloweg

on the claim. 328 U.5.C. §2675, 9qhe Present actions

apparently have been filed after compliance with those pro-

cedures,

The United States is the sole defendant in all except
1 .

two of the actions. _Plaintiffs in the actions-generally

-—-__-"—"_—'——'-—_.._._______-

1/ In one of the Alabama actions (Jarrett), four ‘pharmacey—
tical manufacturers that barticipated in the swine fiy Program
are also named as defendants, Plaintiff jp Jarrett alleges

3 - -_—-_-—'-—_
that any interpretation of the statutory Provisions of the swine
flu program that woulg breclude actionsg against Participantg

in the Program other than the Uniteg States ig Unreasonahile
and unconstitutional.

T T e o TTUITIL T e :."‘*——r_.—ktw_—.nm.;m.-——-._,.m..‘.:_':ﬁ el L L -
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-ailege that the swine fln vaccine was improperly developed,
"researched, testedq, manufactured, marketed, distributed,
Promoted and administered. In particular, plaintiffs allege
SN that the risks of injuries and neurological complications
?;ﬁfi fhat might result from administration of the vaccine were

inadequately disclosed. Liability is claimed under theories

©f, inter alia, negligence, strict liability, fraudulent

misrepresentation and breach of express and implied warranties.
The injuries most frequently-alleged are paralysis, é'particular

T ' type of paralysis known as Guillain-Barre Syndrome, loss of

L Bensation and death. Plaintiff in the action pending in the
Southern District of Florida (Reichlin) seeks to represent

o & class consisting of all individuals who have contracted

- Guillain~Barre Syndrome as a proximate result of having been
innoculated with swine flu vaccine. The other 25 actions
are individual actions. ’

ol II. Proceedings Before the Panel

Pursuant to 28 U.s.C. §1407 (<) (i) and Rule 8, R.P.J;P.M.L.,

Ry

65 F.R.D.-253, _.258-59 (1875), the Panel ordered the parties
to show cause why these z6 actions should not be transferred
te a single district for coordinated or consolidated pretrial

SR proceedings, The plaintiffs in several actions favor transfer.

2/ inother action, Rosaleen Ferqus v. The United States of
America, N.D. Illinois, Civil Action No. 77C3697, was includeq
in the show cause order but has recently been dismissed. 2
motion to reconsider that dismissal is presently under consider-
ation by the Illinois court, however. If this action is
reinstated, it will be trzated as a tag-along action. See

R‘L‘lles l, 9 and 10, R-P’J.P.MQL.’ 65 F‘R.D. 253; -255' 259""60
(1975),

+ ":;_"
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The United St:” :s and plaintiffs in seve: . other actions
oppose transfer. A number of different transferee forums
have been suggested by the parties.

We find that these actions involve common questions of
fact and that their transfer under Section 1407 to the
District of the District of Columbia for coordinated or
conscolidated pretrial proceedings will serve the convenience
of the parties and witnesses and promote the just and
efficient conduct of thig litigation.

IITI. The Question.of Transfer

Although the United States and some of the other parties
opposing transfer recognize that these actions involve common
cquestions of fact regarding pertinent scientific and medical
data, the parties opposing transfer contend that individual
factors predominate in each action. For example, they urge
that the types and degrees of injuries vary; that causation
varies significantly witn individual factors such as age,
medical history, and the amount of time that elapsed from
receipt of the vaccine uatil the onset of injuries; that the
substantive léﬁ apélicable in each action will be thect of

the state wherein each action was filed; and that lizbility

questions against the United States differ because in actuality

the United States stands in the shoes of a number of partic-

ipants in the swine flu program, including the five manu-

facturers of the swine fiu vaccine and the numerous local

. b e e
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groups that ~Iministered the vaccine, | addition, some

opponents maintain that transfer will cause undue expense

to plaintiffs of limited financial means and that, because
new acticns will continuously be filed, pretrial Proceedings
in the actions in this litigation will be in many different

stages and therefore coordination or consolidation of
3/
these Prcceedings will pe Aifficult,

We find these arguments unpersuasive. Although we

acknowledge that the swine flu actions differ in certain
Iespects, we are persuaded that all these actions involve

substantial common questions of fact concerning the develop-

ment, production, testing and administration of the swine

flu vaccine. Scientific knowledge concerning the efficacy

of the swine flu vaccine and the Potential risgks involved

in administration of the vaccine is relevant to all actions.

Transfer is thus necessory in order to brevent duplicative

discovery concerning the same documents and witnesses and

to eliminate the possibility of conflicting pretrial rulings,

Any discoveryﬂunique to a particular action can be scheduled

by the transferee judge to proceed concurrently with the

commor discovery, which will allow the litigation to proceed

3/ We are advised that over 1100 claims have been filed with

the United States for injuries allegedly resulting from the
administration of vaccinations under the swine flu program,

and that over 300 of thegs claims involve Guillain-Barre
Syndrome. We are further advised that no Guillain-Barre

claims have been settled by the United States. A larce number
of tag-along actions are therefore anticipated and, in fact,
several have already been filed. Our order of December 5, 1977,

directing the United States to notify the Panel of any new
actions remains in effect.

e
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- to the transferee district.

expeditiously in all areas. See In re Republic National-

Realty Equities Securities Litigation, 382 F. Supp. 1402,

1405-06 (J.P.M.L. 1974).
The concern that transfer might be financially burden-

some to plaintiffs of limited financial means is unwarranted,

Transfer under Section 1407 will have the salutary effect

of placing all swine flu actions before a single judge who

will be in the best position to determine the manner and

extent of coordination or consolidation of the pretrial

proceedings for the optimum conduct of the litigation as

& whole, including minimizing the overall expense.to the

parties. See In re A. H. Robins,

Inc. "Dalkon Shield"

IUD Products Liability Litigation, 406 F. Supp. 540, 542

(J.P.M.L. 1975). Since a . Section 1407 transfer is for

pretrial proceedings only, there is usually no need for
the parties and witnesses to travel to ﬁhe transferee
district for depositions or otherwise. §gg,.ng;;
Fed;R.C;v.P. 45(d) (2). Furthermore, the judicious use
of liaison céunsel,

lead counsel and steering committees

will eliminate the need for most counsel ever to travel

See Manual for Complex

Litigation, Part I, §§1.90-1.93 (rev. ed. 1977). BAnd

it is most logical tc assume that Prudent counsel will
combine their forces and apportion the workload in order

to streamline the efforts of the parties and witnesses,




-7 -
their counsel and the judiciary, thereby effectuating

2n overall savings of cost and a minimum of inconvenience

to all concerned. See in re Nissan Motor Corporation
L Bntitrust Litigation, 385 F. Supp. 1253, 1253 (J.P.M.L.
R 1974) .

Nor need the partiesg wWOorry about incorporating tag-
along actions into the coordinated or consclidateqd
Pretrial proceedings in £his litigation. fThe transferee
judge has procedures available through which approprlate
discovery already completed in earlier actions can be
made applicable to actions that are later filed. See

Manual for Complex Litigation, Parts I ang II, §83.11

P {rev. ed. 1977y, Indeed, this will be an additional

benefit of transfer under Section 1407.

IV. Selection of the Transferee District

— Since this litigation is national in scope, and many
actions filed in several different districts are involveg,
““'3 , any of several districts might be an appropriate trang-

! feree forum:i On balance, however, we believe that the
District of'the District of Columbia is the preferable
transferee forum for this litigation, ewven though none

of the actions yet filed in this litigation is Pending
there. Administrative control over the swine flgu Program
was exercised by officials of the Department of Heélth,

’ Education and Welfare, which is headquartered in the

i District of Columbia. The District of the District of

# e
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Columbia therefore has a greater nexus to the Principal
issues involved in this litigation than any other federal

district. See In re sSundstrand Data Control, Inc. Patent

Litigation, F. Supp. ' (J.P.M.L., filed
January 27, 1978) (slip opinion at 6-8). |

Although we are particularly sensitive to the arguments
of certain plaintiffs for selection of a transferee district
in the central part of the country in oraer to best facilitate
the convenience of the Plaintiffs, we are satisfied tvhat the
need for a central location will be minimized by optimum
use of lead counsel.

IT IS THEREFORE QRDERED that, pursuant to 28 U.3.C.
§1407, the actions listed on the following Schedule 2 be,
and the same hereby are, transferred‘to the District of the
District of Columbia and, with the consent of that court,
assigned to the Honorable Gerhard A, Geseil for coordinateq

Or consolidated pretrial proceedings.
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NORTHERKN DISTRICT OF ALABAMA

Roland Ryan v. The United States
of America

Leevotus Cooper v. The United States
of America

George T. Jarrett, etc. v. The United
States of America, et ai.

Bert Moss v. The United States of
America

‘Mary A. Moss v. The United States of
America

NORTHERN DISTRICT OF CALIFORNIA

Robert Ray Putman v. The United States of
America

Stephen Burke v. The United States of
America

EASTERN DISTRICT OF CALIFORNTIA

Howard Edwin Blake v. The United Stataes
of America

Albert J, Heitz v. The United States
of America

SOUTHERN DISTRICT CF NEW YORK

George F. Shiels .v. The United States
of America

Benton Fischer v, The United Statecs
of America

Y SN S S P

Civil Action
No. 77M16665

Civil Action
No. 77P1s500S

Civil Action
No. 77LECS51NE

Civil Action
No. 77H1587M

Civil Action
No. 77H1586M

‘Civil Action

No. C77-2201-RHS

Civil Action
No. €C77-2234~Saw

Civil Action
Ne. Civ s 77-665-TJM

Civil Action
Fo. Civ 8-77-578=TJM

Civil Action _
No. 77 Civ. 5231

Civil Action
No. 77 Civ 5495
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DISTRICT OF MINNESOTA

+ nia—
DA Dorothy Burdine, etc. v. The United States Civil Action
e of Anerica No. Civ 4-77-333
Rodney J. Ganje v. The United States of Civil Action
America , No. Civ 4-77-412
DISTRICT OF HAWATI
Kenneth Tatsuro Hazemoto V. The United Civil Action
States of America No. 77-0264
Mark Charles Waldvogel, et al. v. The Civil Action
United States of America : ‘No. 77-045¢
' NORTHERN DISTRICT OF NEW YORK
" Catharine M. McDonough v. The United Civil Action 72- 0354
, States of America No. 77 cv41e h
NORTHERN DISTRICT OF OKLAHOMA
Jo Don Foster v. The United States of ) Civil Action
JRS——— America - ) No. 77-C-465-3
NORTHERN DISTRICT OF OHIO
g Mary Ellen Ivar, et al. Ve The United Civil Action
{ States of America _ No. €77-229-v
3 SOUTHERN DISTRICT OF FLORIDA
C Celia D. Reichlin v. The United States -Civil Action
S of America No. 77-5892-Civ-ca -

WESTERN DISTRICT OF MICHIGAN

Kathleen Herbst, etec. V. The United Civil Action
States of America - No. G77-543

-y

* -
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EASTERN DISTRICT QOF MISSOURT

Weldon Edward Pretre, etc. v. The United
States of America

EASTERN DISTRICT OF PENNSYLVANIA

Arthur S. Polk, etc. v. The United States
of America '

MIDDLE DISTRICT OF TENNESSEE

Ratherine G. Wolfe, et al. v. The
United States of America

RISTRICT OF COLORADO

Scott Richard Heath v. The United
States of America

DISTRICT OF ARIZONA

Jerome Katz v. The United States of
America

DISTRICT OF VERMONT

Roger A. Mitiguy v. The United States
of America

Civil Action
No. 77-1107C(4)

Civil Action
No. 77-4041

Civil Action
No. 77-2083-NE-(CV

Civil Action
Fo. 77-F-1113

Civil Action
No. Civ 77-249-Tuc

Civil Action
No. 77-243




UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

TULSA AIRPORT AUTHORITY,

an agency of the City of Tulsa,
Tulsa, Oklahoma, (a municipal
corporation),

Plaintiff,
-vs- NO. 77-C-530-B

TRANSPORT WORKERS' UNION OF AMERICA,
and its Local Union #5114, ROBERT J.

RIDGE, President of Local #514 of
TWUA, PAUL A. GAYNOR, International F l L' E D
Representatives of TWUA, and all
other officers, members and associates ) MAR 31978
of the Transport Workers' Union and its)
Local #514, )
) Jack C. Sitver, Clark
Defendants. ) U. & DISTRICT COUnT

STIPULATION FOR DISMISSAL

It is hereby stipulated that the above entitled
action may be dismissed without prejudice, each party to bear his

own costs.

Dated this C:ﬁf day of March, 1978.

S ,',' { ; - , ‘ 4 .
(PR e {f., e

Atiorney for Defendant

W/H Ft~e o

(i) US L s Jecctie
A3/7Y |
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MAR 3 1978 1

UNTIVED STATRHS DISTRICT COURT !
O THEL NORTHERN DISTRICT CF OKLAHO%%W f Clark

.\.,tiu\. W !

U- s. DEST[ U i‘\);,i\I:

THTERNATIONAL BUSIALSS TACIINES
CORPCORATION, v
Civil Action No. 73-c-39 —B
Plaintiff, :
Vs,

THE PELEX CORPORATION and

ORDER
TELEX COMBUTER PRODUCT, INC,

i

Defendants.

HOW, on thi MDL d / day of March, 1978, appears the plaintifff
represented by Donald L. Greenholz and Rucker, Tabor, McBride & |
Hopkins, Inc. by Denald G. Hopkins, and the defendants repre sentedf
Dy Head, Jonnson & Chafin by Paul 1. Johnson, to arnounce to the
Court taat the pertles nereto have entered into an Agrecment of ?
Settloment and Mutual Release, and a Stipulation of Dismissal With?
Prejudice, wherein the plaintiff desires to dismiss its Complaint
ana defendantcs desire to dismiss thelr counterclaims, all with
prejudice.

The Court, after hearing the anncuncements of counsel and
examining the Agrecment of Settlemcnt and Mutual Release, and
the Stipulation of Dismissal With Prejudice, finds: !

1. That said Agreement of Settlement and Mutual Release
cntered into by the pacties sottles all issues pending in the !
. above-entitled litigation in this Court between them. }

Z. That the pending Complaint and counterclaims are disg- 1
mizsed with prajudice.

WHIREPORE, I I8 GCRDERLD, ADJUDGED AND DECRELD that this en-
titled cause and the counterclaims filed herein, be and the same
are dismissec with prejudice, with no costs to be paid by the E

partics to each cther,

JUDGE




IN THE UNITED STATES DISTRICT CCURYT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

ARTHUR LELE GORDON,

Plaintiff,

e

No. 77~(C-452~-C

FILED

V5.
DAVID WILLIAMS,

Defendant.

MAR - 11978 QX“’

Jack C. Silver, Clerk
U. S. DISTRICT COURT

This negligence action was removed by the defendant

O RDER

from the bistrict Ceourt of Creek County, Drumright Division,
State of Oklahoma. Federal jurisdiction is predicated upon
diversity and amount in controversy. Flaintiff has moved to
remand this action to the state court on the ground that
there is no diversity of citizenship ketween the plaintiff
and the defendant.

In his removal petition, defendant alleges that he is
and was at the time of the commencement of this lawsuit, a
resident and citizen of the State of Texas. He further
alleges that the plaintiff was at the time of the commence-
rment of suit and still is a resident and citizen of the
State of Oklahoma. Plaintiff takes the position that the
defendant has always been a citizen of the State ¢f Oklahoma
and that therefore diversity of citizenship does not exist
between these parties.

An allegation of diversity of citizenship alone, when
challenged, 1is not enough to establish federal jurisdiction.
Where the evidence and the inferences and deductions fairly
to be drawn from it present a conflict upon that guestion of
fact, 1t 1s for the trial court to decide what inferences
and deductiocons are to be drawn therefrom. Walden v. Broce

Const. Co., 357 I'.2d4 242, 244 (l0th Cir. 1966); Midcontinent




Pipe Line Co. v. Whiteley, 1 6 F.2d 871, 874-5 (10th Cir.

1940).

The only evidence adduced on this matter is found in
the defendant's deposition dated January 13, 1978. It is
clear from defendant's testimony on thst mccasion that he
changed his residence to Dallas, Texas approximately two
years ago. This change in residence resulted from a trans-
fer by his employer, Sun 0il Company. Previous to this
transfer, defendant had worked for Sun 01l for approximately
four years in Oklahoma. Defendant did not want to move to
Texas, but desired to stay in Oklahoma. Defendant considers
Sapulpa, Oklahoma to be his home. Previous to his transfer,
defendant had lived in Oklahoma his entire life. He still
has familily in Oklahoma and returns to MNklahoma to visit
approximately once a month and on holidays. His immediate
family, that is, his wife and children, reside with him in
Dallas, Texas. Defendant desires to roturn to Oklahoma at
the earliest possible date and has arranged with Sun 0il to
be transferred back to Oklahoma at the first opening.

Defendant is a registered voter in Cresk County, Oklahoma.

For the purpcse of determining diversity, citizenship is

CO.,

synonymous with donicile. 8ee Russell v. New Amsterdam Cas.
325 7.2d 996 (Bth Cir. 1964). See also Johnston v. Cordell
Nat'l Bank, 421 F.Xd 1310 (10th Cir. 1270). The parties do

not question the fact that the defendant's original domicile
is Oklahoma. Two elements are essential Lo establish a new
domicile: a present intent and purposs o remain and estab-
lish a residence in a particular place and some act or acts

to carry such intention into effect. See Midcontinent Pipe

Line, supra, at p. 874. See also Johnston, supra, at p.

1312. The only reasonable inference to be drawn from the
defendant's testimony is that he lacked the present intent
to remain and establish a residence in Dallas, Texas. His
move to Dallas was entirely involuntary. He was transferred

there by his employer, but he never really wanted to leave

e S o PR e
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Cklahoma. Since his transfe:, he has made every effort to
return permanently to Cklahoma. Defendant also had strong
motives for not wanting to leave Oklahoma, these being the
presence of close family members in Oklanhoma, and the fact
that he was a lifetime Oklahoman.

"Declarations of intention to establish or
retain residence in a particular locality
are of course entitled to great weight in
the determination of the factum of residence,
but like other declarations they should be
viewed in the light of the motive which
prompted them. Ofttimes an ungvarded course
of conduct is more significant in the ascer-
tainment of domicile or resid=zncs."

fownsend v. Bucyrus-Erie Co., 144 P.2d 106, 109 (10th Cir.

1944}. See also Johnston, supra.

The Court is satisfied that the defendant has retained
his Oklahoma domicile or citizenship. DBecause the plaintiff
is also an Oklahoma citizen, diversity jurisdiction is
lacking and this action must be remanded to the state court
pursuant to 28 U.5.C. § 1447(c).

For the foregoing reasons, it is therefore ordered that

plaintiff's motion to remand be sustained.

It is so Ordered this g,é-—bf day of M/ r 1978,

H. DALE COOK
United States pDistrict Judge




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

PATRICIA W. BINGHAM,

Plaintiff,

RUSSELL BRIDGES, a/k/a
LEON RUSSELL,

$? E l“ E: [)

)
)
)
)
vs. ) No. 77-C~42-C
)
}
)
)
)

Defendant. MAR ~ 1 1978 EJJ
Jack §. Sitvay Cr
1 4. ek L ﬂg‘k
ORDER J. S, DisERicT CGHURT

The Court has before it for consideration plaintiff's
motion to amend the Findings of Fact, Conclusions of Law and
Judgment entered by the Court on February 7, 1978. The
Court has reviewed the file in this case in light of plaintiff's
motion and is convinced that its rulings of that date were
correct. However, it seems appropriate to comment briefly
on some of the pouints raised in plaintiff's motion.

Plaintiff's primary contention is that the Court erred
in refusing to recognize the competency of certain of defen-
dant's statements cffered by plaintiff to prove the fair
market value, or "reasonable" value of the lake property as
of May 19, 197¢. Flaintiff argues that the law applicable

to this case is found in H. D. Youngmarn Contractor v. Girdner,

262 P.2d 693 (ukl. 1953). However, that case is distinguishable
from the instant one, in that the issue before that court

was whether the plaintiff, who sued to recover for damage

caused to his property by the defendant's blasting activities,
was competent to testify as to the value of his land. No

case has been cited by plaintiff, and the Court has discovered
none, in which statements similar to those relied upon by
plaintiff in this case were held to be competent evidence to

be used against a defendant in establishing the value of the
defendant's propecrty. The Court also notes that in Minick

v. Rhoades 0il Company, 533 P.2d 598 (Okl. 1975), a case

v e A A A AT AR e e < e e




factually similar to the one relied upon by plaintiff but
decided more than twenty years later, the court held that

for a property owner to be competent to testify as to the

value of his land, he must occupy the property and be familiar

with values in the community. Neither of those conditions
was present in this case. In any event, as the Court held
in its Findings of Fact and Conclusions of Law, even 1f the
defendant were competent to give an opinion as to the value
of the lake property under these circumstances, the state-
ments made were conditional and, if taken at face value,
were so incredible as to be disregarded.

For the foreqoing reasons, plaintiff's motion to amend
the Findings of Fact, Conclusions of Law and Judgment is

hereby overrulad.

It is so vurdered this 22 5 ~— day of February, 1978.

H. DALE*CGC
United States District Judge

¢ et s e



IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

TIMOTHY WAYNE THOMAS,

Plaintiff,

.

vSs. No. 77-C~531-C
DAVID YOUNG, DISTRICT ATTORNEY;
THE HONORABLE STREETER SPEAKMAN,
JR.; BRICE COLEMAN, SHERIIF OF
CREEK COUNTY, OKLAHOMA; AND THE
STATE OF OKLAHOMA,

Defendants

MAR - 11978 ?)/

fack C. Silver, Clerk
1. S. DISTRICT COURT

O RDER

This is a civil rights action brought pursuant to 42
U.S.C. §§ 1983 and 1985, in which plaintiff seeks to recover
damages for alleged deprivations of his constitutional
rights caused by certain actions of the defendants in process-
ing the plaintiff as a material witness pursuant to 22 0.S.
§ 719. Now before the Court for consideration is the motion
of defendant Streeter Speakman, Jr. (Speakman) to dismiss
the complaint for failure to state a claim upcen which relief
can be granted.

Plaintiff all=ges that he was a witness to the murder
of an Oklahoma Highway Patrolman and that he was apprehended
as a materigl witness and brought before defendant Speakman,
a Creek County, Oklahoma District Court Judge. Plaintiff
alleges that this defendant set an excessive and unjust
surety bond, failed and refused to advise him ¢of his Consti-
tutional rights, including his right to the assistance of an
attorney, failed to advise him of the amount of time he
could expect to be incarcerated and failed to supervise his
incarceration, all in violation of various provisions of the
United States Constitution and of 22 0.S. § 719. Plaintiff
further alleges that "[alt all times pertinent to this

complaint, . . . Defendant, Streeter Speakman, Jr., was a




District Court Judge for Creek County, State of Oklahoma,
and in doing the acts and things hereinafter set forth, said
Defendants were acting in their respective official capacities.,
" Defendant Speakman contends that the doctrine of
judicial immunity renders him absolutely immune from this
suit and that is should therefore be dismissed as to him.
At the outset, it is apparent that plaintiff has failed
to state a claim upon which relief can be granted under 42
U.5.C. § 1985(3). To constitute a cause cf action under
that statute, ". . . there must be sone racial, or perhaps

otherwise class-based, invidiously discriminatory animus

behind the conspirators' action." Griffin v. Breckenridge,

403 U.S. 88, 102, 91 S.Ct. 1790, 29 L.£d.2d 338 (1971). See

also Lesser v. Braniff Airways, Inc., 518 ¥.2d 538 (7th Cir.

1975). The plaintiff must show that he was treated differently
than anyone else would have been treated under the same

circumstances. Joyce v. Ferrazzi, 323 F.2d 931 (lst Cir.

1963). 1In the instant case, the plaintiff has not alleged
any discrimination -- racial, class-based or otherwise. §
1585 does not attempt to reach a conspiracy to deprive one
cf every constitutional right; it is directed solely to
deprivations of "egual protection of the laws" or of "equal
privileges and immunities under the laws." Collins v.
Hardyman, 341 U.S. 651, 71 S.Ct. 937, 95 L.Ed. 1253 (1951).
Because the plaintiff has failed to allege any discriminatory
deprivation of equal protection or egual privileges and
immunities, his complaint fails to state a cause of action
against any of the defendants under 42 U.S.C. § 1985(3).

The common law immunity of judges from liability for
damages for acts committed within their judicial jurisdiction
applies in actions brought pursuant to 42 U.S.C. § 1983.

Pierson v. Ray, 386 U.S. 547, 87 S.C. 1213, 18 L.Ed.2d 288

{1967) .

“This immunity applies even when the judge




is accused of acting maliciously and corruptiy,
and it 'is not for the protection or benefit
of a malicious or corrupt judge, but for the
benefit of the public, whose Interest it 1is
that the judges should be at likerty to exer-
cise their functions with independence and
without fear of consequences.' (citations
omitted) It is a judge's duty to decide all
cases within his jurisdiction that are brought
pefore him, including controversial cases that
arouse tlie most intense feelings in the liti-
gants. IHis errors may be corrected on appeal,
but he should not have to fear that unsatisfied
litigants may hound him with litigation charging
malice o1 corruption. Imposing such a burden on
judges would contribute not to principled and
fearless decision-making but to intimidation."
386 U.S. at 55h4.

A judge is immune iLf he acts merely in "excess" of his

jurisdiction, Duba V. Mcintyre, 501 F.2d 590 (8th Cir.

19743, and

"ri]lt is only in instances in which a judge
acts or proceeds in the clear absence of any
color of jurisdiction or proceeds officially
in respect to a cause or matter over which
the court is clearly without any «olor of
jurisdiction that he may be subjected to
personal liability as a trespasser for
damages arising out of his unauthorized act.”

Ryan v. Scoggin, 245 F.2d 54 (10th Cir. 1957). In the

instant casc, defendant Speakman was acting pursuant to an
Oklahoma statute and clearly had jurisdiction over the
subject matter and over the person of the pilaintiff. See
Franklin v. Meredith, 386 F.24 958 (10th Cir. 1967); O'Bryan
v. Chandler, 352 F.2d 987 (10th Cir. 1965), cert. denied 384
U.S. 926, 86 S.Ct. 1444, 16 L.Ed.2d 530 {1966). Plaintiff
has alleged that defendant Speakman was at all times acting
in his official capacity as a District Judgae. A similar
allegation has been held sufficient, in and of itself, to
establish judicial immunity. Weaver V. flaworth, 410 F.5upp.
1032 (E.D. Okl. 1975). Under the circumstances of this
case, defendant Spcakman is immune from personal liability
in damages for the acts complained of by the plaintiff.

For the foregoing reasons, the motion to dismiss of

defendant Streeter Speakman, Jr. is hereby sustained.

It is so Ordered this :2!2 Ef day of , 1978.

H, DALE COOK
United States District Judge
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