IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

MILDRED FAYE STOKES BREUER, F L
E
Plaintiff, b
SEP \
vs. 301977
Jac ™
HODGES MOVING & STORAGE CO., ' -kD?sS“I“ngg%r’ Clerk
a corporation, ‘TCOURT

Defendant, No, 76-C-473-C
and
THE HOME INSURANCE COMPANY and

ALLIED VAN LINES, INC., a
corporation,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
Additional Defendants. )
ORDER OF DISMISSAL WITH PREJUDICE

NOW on this gﬁéﬁt"day of ék%ﬁiﬂmibi . 1977, upon

application of the parties,

IT IS HEREBY ORDERED that the above entitled cause and
the Cross-Complaint be and the same is dismissed with prejudice to

any further action thereon.




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

JAMES ROBERT BOYD,
Plaintiff, 77-C-333-B
vs.

FI1LED

SEP 301977

RICHARD CRISP, NORMAN HESS, and
RICHARD SACCARO,

Defendants.

N N’ N N’ S N N S SN N

Jack C. Silver, Clerk
U. S. DISTRICT COURT

ORDER TRANSFERRING

The Court has for consideration the Motion to Dismiss
filed by the defendant, Richard Saccaro, the brief in support
thereof, and the response of the plaintiff, thereto, and, being
fully advised in the premises, finds:

This action was originally commenced by the plaintiff,
James Robert Boyd, pro se, presently incarcerated in the McLeod
Honor Farm. He sues Richard Crisp, Warden of the Oklahoma
State Penitentiary at McAlester, Oklahoma; Norman Hess, Associated
Warden, Care and Custody, McAlester, Oklahoma, and Richard Saccaro,
a dentist in private practice in the City of McAlester, Oklahoma.
The Motion to Dismiss filed by the defendant, Richard Saccaro,
is ﬁremised on failure to state a claim and that this Court lacks
jurisdiction.

In his response, the plaintiff, James Robert Boyd, moves
the Court to transfer this case to the Eastern District of
Oklahoma, where admittedly proper! venue exists.

There is no question that the proper venue for this case
is in the Fastern District of Oklahoma

Title 28 U.S.C. §1406(a) provides:

"(a) The district court of a district in which is filed

a case laying venue in the wrong division or district

shall dismiss, or if it be in the interest of justice,

transfer such case to any/district or division in which
it could have been brought."



Plaintiff has alleged a violation of Section 1983, Title
42 U.S.C.

The Court, therefore, finds, that in the interests of
justice, and pursuant to 28 U.S.C. §1406(a) this case should
be transferred to the Eastern District of Oklahoma.

IT IS, THEREFORE, ORDERED that this cause of action and
complaint and all pleadings are hereby transferred to the
United States District Court for the Eastern District of Oklahoma.

ENTERED thisvggbéﬁlday of September, 1977.

CHIEF UNITED STATES DISTRICT JUDGE




IN E UNITED STATES DISTRIC OURT FOR THE
NORTHERN DISTRICT OF LAHOMA

DOUGLAS W.SELLS and _ )
NORMA L.SELLS, Husband
and Wife, Individually and ) :
as Suriviving Father and CIVIL NO. 77-C-27-C
Mother For and On Behalf of )
the Heirs, Executors and CIVIL NO. 77-C-364-C
Administrators of the Estate )
of Prentiss Douglas Sells,
Deceased, )
And

)
BRENDA FERGUSON and

CHIQUITA FOSTER, and )
MARVIN FOSTER, Individually
and as Surviving next of kin, ) = l L E D

For and On Behalf of the Heirs,

Executors and Administrators of )
the Estate of Clotiel Foster and SEP 301977
Dale Foster, Deceased, )

Plaintiffs, Jack C. Silver, Clerk

YU. S. DISTRICT COURT
)

Vs.

THE UNITED STATES OF AMERICA

and the CITY OF SAND SPRINGS, )
OKLAHOMA, a Municipal Corporation,
Defendants )

JOURNAL ENTRY OF JUDGMENT

NOW on this 22nd day of September, 1977, the above styled and
numbered causes of action came on for hearing, having been heretofore con-
solidated for trial by Order of the Court entered herein on September 7, 1977}
Plaintiffs Douglas W. Sells and Norma L. Sells being present and represented
by the their Attorneys, Frank R.Hickman and Stephen M. Booth; Plaintiffs
| Brenda Ferguson, Chiquita Foster and Marvin Foster being present and re-
presented by their Attorney, Paul D.Brunton; the Defendant, United States
of America being represented by its Attorney, Ben Baker, Assistant United
States Attorney, and John Chronister.

AND all parties having rested after trial of the issues to the Court

I
on September 21, 1977, the Court proceeded to hear the arguments of counsel

and thereafter the Court having announced findings of fact and conclusions of
law, finds upon the ultimate issues herein as follows:

That Plaintiffs Douglas W. Sells and Norma L. Sells are entitled tg

¥

judgment against the Defendant, United States of America, for the sum of

’

-



$32, 138. 25 money damages for the wrongful death of Prentiss Douglas Sells.

That Plaintiffs Brenda Ferguson, Chiquita Foster, and Mafvin
Foster are entitled to judgment against the Defendant, United States of
America, for the sum of $ 46,402.78 money damages for the wrongful
death of Clotiel Foster.

That Plaintiffs Brenda Ferguson, Chiquita Foster and Marvin
Foster are entitled to judgment against the Defendant, United States of
America, for the sum of $11,095.00 money damages for the wrongful death
of Dale Foster.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED by
the Court, that Plaintiffs Douglas W. Sells and Norma L. Sells have and re-
cover judgment against the Defendant, United States of America, in the
amount of $32,138.25, together with interest thereon at the rate of 10 per
cent per annum from the date of judgment, and for the costs of the action.

IT IS FURTHER ORDERED,i ADJUDGED AND DECREED by the
Court that Plaintiffs Brenda Ferguson, Chiquita Foster and Marvin Foster
have and recover judgment against the Defendant, United States of America,
in the tbtal amount of $57,497.78 , together With interest at the rate
of 10 per cent per annum from the date of judgment and for the costs of the

action.

y UDGE

Approved as to Form avweisemband

T gl

Frank R, Hickman, Attorney for
Plaintiffs, Douglas W.Sells and Norma L. Sells

14

D DG

—Paul D. Brunton, Attorney for Plaintiffs,
Brenda Ferguson, Chiquita Foster and
Marvin Foster

Rew Sadhe.

-

Ben Baker, Attorney for Defendant, ¢
United States of America




IN THE UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF
! OF OKLAHOMA

DOUGLAS W. SELLS and

NORMA L. SELLS, Husband
and Wife, Individually and
as Surviving Father and
Mother For and On Behalf
of the Heirs, Executors
and Administrators of the
Estate of Prentiss Douglas
Sells, Deceased,

and

)

)

)

)

)

)

)

)

)

)

)

)

BRENDA FERGUSON and )
CHIQUITA FOSTER, and )
MARVIN FOSTER, Individually )
and as Surviving Next of )
Kin, For and On Behalf of )
the Heirs, Executors and )
Administrators of the Estate )
of Clotiel Foster and )
Dale Foster, Deceased, )
)

)

)

)

)

)

)

)

)

)

Plaintiffs,
vSs.
THE UNITED STATES OF AMERICA

and the CITY OF SAND SPRINGS,

OKLAHOMA, a Municipal Corporation, CIVIL NO. 77-C=-27-C

Defendants. CIVIL NO. 77 C-364-C

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Now on this 22nd day of September, 1977, this cause havin
been submitted to the Court for decision, after presentation of
evidence on September 21, 1977, finds that the plaintiffs in each
of the above entitled causes sustained, by a preponderance of the
evidence, the burden of proof, and the Court accordingly finds the
issues in favor of plaintiffs and against the defendant.

The Court finds that in 1964 the Corp of Engineers
completed the Keystone Dam Reservoir Project, and in 1968, in
furtherance of said project, const;ucted a low water or redirectio
dam approximately eight miles below the Keystone Dém; that on the
north side of the low water dam there is maintained a gate area
which permits water to flow through such gates; that when water is
released from the main dam facility, it takes approximately three
hours for such water to reach the ;gw water dam from the main dam

facility; that having once reachéd the low dam, said water will




rise approximately two agd one half feet in the first hour, and in
the next three hours, three to three and one half feet; that north
of the low dam site and immediately downstream therefrom, the

Corp of Engineers leased to the City of Sand Springs certain land
for the express purpose of having said City operate a recreational ‘
park; that in said park was constructed ball diamonds, picnic areas,
sand beaches, boat ramp and other facilities to accommodate the
public; that the public is invited to use said facilities, includ-
ing swimming, wading and fishing activities in the area; that the

defendant, through the Corp of Engineers, prior to July 25, 1976,

was fully aware how the deceptively calm water can create a danger
ous undertow and swift current by release of water from the Keystone
Reservoir; that such danger was unknown by the deceased persons;
that on July 25, 1976, there was erected a warning signal on two
islands for the purpose of warning‘boaters R S N N e Peiiks
PSRt dicdimieaer; that warning signs were posted on the north
edge of the low water dam, but no warning signs regarding the
dangerous undertow and prohibition to swimming had been erected
below the dam; that on July 25, 1976, on a summer weekend, many
people were making use of the recreational facilities at the park;
that Prentiss Douglas Sells, Clotiel Foster and her son, Dale
Foster, among others, while enjoying such facilities, went wading,
along with others, below the low water dam; that upon Eugene
Ferguson noting a rise in the water, all in his group were directed
A, WHC,
to and did move further south down the river %o the low water dam;
that the water continued to rise, and that Clotiel Foster found
that she was unable to control herself in the water, was carried
towards the lo@ water dam; that Pr?ntiss Douglas Sells and Dale
Foster entered the water near the dam in a rescue aftempt; that each
was unsuccessful, and in their attempt, were asphyxiated by drowning;
that Clotiel Foster, after attempt was made to rescue her by Eugen
Ferguson, her son-in-law, she too was asphyxiated by drowning; that
at the time of the drowning of sai@/three individuals, the water

had developed in a swirling mannet and that same had created an




uncontrollable undertow; that although there was a warning sound

at the Keystone Dam several hours before of the intended release

of such water and red lights between the low water dam and the Key
stone Dam were blinking for the purpose of warning the public, such
lights were not installed nor in use on the low water dam at the
time of the drowning, and no iaégﬁzr notice given of the release
of the water by the Corp of Engineers to said deceased persons; that
in this regard, said deceased persons were without neglect; that
no oral or written notice had been given said decedents prior to

their drowning of the danger of such undertow, nor were there any

rescue facilities available at the time for the purpose of attempt
ing such rescue; that said individuals were not trespassers but
permissive users and the Court finds that the defendant owed a duty
to give warnings adequate of the change of condition, and in this
it failed so to do, and that the release of such water and the
failure to give such warnings was the proximate cause of the death
of each of said decedents.

The Court finds that although a special and unusual danger
was created by the construction of said low water dam, and release
of water from the Keystone Dam, and that special danger warnings

could have been given at little cost, a general warning by the

{r

posting of a sign advising no swimming may or may not be sufficien!
to advise the public, and the deceased in particular, of the dangek
which was created by the rising water.

The Court further concludes that by reason of Title 12,
Section 1053 of the Oklahoma Statutes, and Title 12, Section 1055
of the Oklahoma Statutes, plaintiffs are entitled to recover judg-
ment, including funeral expenses, as set out in their complaint and
is more fully described in theJournal Entry of Judgﬁent filed
hérein.

The Court further concludes that the determination in this
case is based upon special facts and is not to be construed as

indicating a general liability on the part of the defendant as it

g




may relate to other occurrences in the use of the Keystone Dam

Proiject.

States District Judge

APPROVED AS TO FORM AidiBee@@ihensy .

4B
Ay A

v Frank R. Hickman

Attorney for Plaintiffs, Sells.

Paul D. Brunton

Attorney for Plaintiffs, Ferguson
and Foster.

e Balle

Ben Baker

Attorney for Defendant, United
States of America.




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,
Plaintiff,

vs. CIVIL ACTION NO. 77-C-294-C

EDWIN E. ROBINSON a/k/a
EDWIN EARL ROBINSON, and
CAROLYN A. ROBINSON,

'L E

C&p k
SEP 3 01577

Defendants.

| Jack . Silver, Cler
JUDGMENT OF FORECLOSURE - 5. DISTRICT COURT

hee

THIS MATTER COMES on for consideration this 3o

day of October, 1977, the Plaintiff appearing by Robert P.
Santee, Assistant United States Attorney; and the Defendants,
Edwin E. Robinson a/k/a Edwin Earl Robinson and Carolyn A.
Robinson, appearing not.

The Court being fully advised and having examined.
the file herein finds that Defendants, Edwin E. Robinson a/k/a
Edwin Earl Robinson and Carolyn A. Robinson, were served on
July 13, 1977, as appears from the United States Marshal's Service
herein. '

It appearing that the Defendants, Edwin E. Robinson
a/k/a Edwin Earl Robinson and Carolyn A. Robinson, have failed
to answer herein and that défault has been entered by the Clerk
of this Court.

The Court further finds that this is a suit based
upon a mortgage note and foreclosure on a real property mortgage
securing said mortgage note upon the following described real
property located in Tulsa County, Oklahoma, within the Northern
Judicial District of Oklahoma:

Lot Twenty-One (21), Block Four (4), VALLEY

VIEW ACRES ADDITION to the City of Tulsa, .

County of Tulsa, State of Oklahoma, according

to the recorded plat thereof.

THAT the Defendants, Edwin E. Robinson and Carolyn A.

Robinson, did, on the 23rd day of July, 1976, execute and deliver



to the Administrator of Veterans Affairs, their mortgage and
mortgage note in the sum of $10,750.00 with 9 percent interest
per annum, and further providing for the‘payment of monthly
installments of principal and interest.

The Court further finds that Defendaﬁts, Edwin E.
Robinson and Carolyn A. Robinson, made default under the terms
of the aforesaid mortgage note by reason of their failure to
make monthly installments due thereon, which default has continued
and that by reason thereof the above-named Defendants are now
indebted to the Plaintiff in the sum of $10,842.44 as unpaid
principal with interest thereon at the rate of 9 percent per
annum from August 1, 1976, until paid, plus the cost of this
action accrued and accruing.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that
the Plaintiff have and-recover judgment against Defendants,
Edwin E. Robinson and Carolyn A. Robinson, in personam, for
the sum of $10,842.44 with interest thereon at the rate of 9
percent per annum from August 1, 1976, plus the cost of this
action accrued and accruing, plus any additional sums advanced
or to be advanced or expended during this fdreclosure action
by Plaintiff for taxes, insurance, abstracting, or sums for
the preservation of the subject property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that
upon the failure of said Defendants to satisfy Plaintiff's
money judgment herein, an Order of Sale shall be issued to
the United States Marshal for the Northern District of Oklahoma,
commanding him.to advertise and sell with appraisement the
real property and apply the proceeds thereof in satisfaction
of Plaintiff's judgment. The residue, if any, shall be deposited
with the Clerk of the Court to await further order of the Court.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that
from and after the sale of said property, under and by virtue

of this judgment and decree, all of the Defendants and each



of them and all persons claiming under them since the filing
of the complaint herein bé and they are forever baried and
foreclosed of any right, title, interest or claim in or to

the real property or any part thereof, specifically including
any lien for personal property taxes which may have been filed

during the pendency of this action.

LA O Conlc

UNITED STATES DISTRICT JUDGE

APPROVED

P

ROBERT P. SANT
Assistant United States Attorney
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IN THE UNITED: STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

No. 76-C-644-C

BILLY RAY WALTERS, #90927
Petitioners,
V.

STATE OF OKLAHOMA, ET AL.,

N N S N S e S N

Respondents.

FiLE ]

SEP 30 e/ <

ORDER - Jack C. Silver, Clerk
This is a proceeding brought pursuan&hé%Bnggﬂﬁz&%ﬁgﬁbns of

Title 28 U.S.C. § 2254, by a state prisoner confined at the Oklahoma
State Penitentiary, McAlester, Oklahoma. Respondent has filed a
Response, pursuant to an Order of the Court directing it to show
cause why the Writ of Habeas Corpus should not be granted.
Petitioner attacks the validity of the judgment and sentence
rendered and imposed by the District Court of Tuisa County, State
of Oklahoma in Case No. CRF-75-1014, wherein, after a trial by a
jury, petitioner was found guilty of Burglary, First Degree, After
Former Conviction of a Felony, and was sentenced on September 19,
1975, to forty (40) years imprisonment. A direct appeal was per-
fected to the Court of Criminal Appeals of the State of Oklahoma,
Case NO. F-76-168, which affirmed the Judgment and Sentence on

September 13, 1976. Walters v. State, Okl. Cr., 554 P.2d 862 (1976).

Petitioner demands his release from custody and as grounds
therefor claims that he is being deprived of his liberty in violation
of rights under the Constitution of the United States of America.

In particular, petitioner claims:

1) That his counsel was ineffective in violation of
the Sixth Amendment.

2) That he was denied due process and equal protection
in violation of the Fourteenth Amendment;

3) That he received excessive punishment;

4y That he did not commit the crime of which he was
convicted;

5) That the evidence was insufficient to support his
conviction; :



6) That the trial court erred in its admission into

evidence of certain photographs;

7) That the trial court erred in allowing the jury
to separate after submission of the case;

8) That the trial court erred in admitting evidence
of a prior conviction claimed to be invalid with-
out a bifurcated trial; and

9) That the information under which he was charged
and convicted was defective.

The only issues raised in the direct state appeal of the pe-
titioner's conviction were (1) the evidentiary error of admitting
prejudicial photographs; (2) allowing the jury to separate after
submission of the case; and (3) the excessiveness of the sentence.

The femaining issues raised by the petitioner in his federal habeas
corpus petition have not been presented for review by a state court.
The petitioner has not sought post-conviction relief provided by

22 0.S. 1971, § 1080, on any of the issues raised in this pétition.

Habeas corpus Jjurisdiction of persons in custody pursuant to the
judgment of a state court is conferred on federal courts by 28 U.S.C.,
§ 2254, which requires exhaustion of available state remedies prior
to the filing of a federal habeas corpus petition. Pitchess v. Davis,
21 U;S. 82, 486, 44 L.Ed.2d 317, 321, 95 S.Ct. 1748 (1975). It is
only when the issue is clearly one of law and there are no facts to be
developed that the petitioner is not required to avall himself of state
post—~conviction procedures in the sentencing court. Sandoval v.

Rodriguez, 461 F.2d 1097, 1099 (10th Cir. 1972). Moles v. State of

Oklahoma, 384 F. Supp. 1148 (W.D. Ok1l.1974).

Thus; the issues raised by the petitioner, having not been pre-
sented to the state courts, are not properly before this Court for
adjudication. See, Hoggatt v. Page, 432 F.2d 41, 43 (10th Cir.1970).

Additionally, with respect to Petitioner's claim of ineffective
counsel, Petitioner alleges only in a cdncluscry fashion, that he re-
ceived ineffective assistance of counsel in his state court trial.

No specific allegations of facts indicating any basis for such alle-
gation is made. To sustain a claim of incompetent or ineffectilve
counsel it 1s necessary to demonstrate tgat the representation was

such as to make the trial a mockery, %/sham or a farce. Ellis v.



State of Oklahoma, 430 F.2d 1352, 1356 (10th Cir. 1970); Linebarger

v. State of Oklahoma, 404 F.2d4 1092, 1095,(10th‘0ir. 1968). There
is no indication from the record in this case of incompetence on the
part of the petitioner's attorney. Further, no allegation having
been made by the petitioner as to any particular in which the repre-
.sentation was inadequate, his conclusorykaverment imposes no obli-

gation for a hearing. Eskridge v. United States, 443 F.2d 4ko,

443 (10th Ccir. 1971).

The petitioner's claim that the sentence imposed by the Court
was excessive is also without merit. Title 21 0.S. 1971, § 1436, pro-
vides that Burglary is punishable by imprisonment in the penitentiary;
that Burglary in the First Degree is punishable for any term not less
than seven (7) nor more than twenty (20) years. Title 21 0.S. Supp.
1976, §51(1), provides that every person who, having been convicted
of any offense punishable by imprisonment in the penitentiary, subse-
quently commits any crime after such conviction, which is punishable
by a term exceeding five (5) years for the subsequent offense, is
punishable for the subsequent conviction for a term of not less than
ten (10) years. Thus, Burglary in the First Degree, After Former
Conviction of a Felony is punishable by only a minimum sentence. There
is no maximum sentence for conviction of such offense. Therefore,
the petitioner's sentence of forty (L40) years imprisonment is within
that allowed by statute.

The petitioner's claim that his sentence was excessive does not

raise a federal constitutional question. Karlin v. State of Oklahoma,
412 F. Supp. 635, 637 (W.D. Okl. 1976). When the sentence imposed is
within the limits prescribed by statute for the offense committed,
it ordinarily will nbt be regarded as cruel and unusual. Xarlin,

supra, citing Edwards v. United States, 206 F.2d 855, 857 (10th Cir.

1953).

As additional grounds for relief petitioner claims that the
evidence was insufficient to support his conviction.

The sufficiency of evidence to support a state conviction

¥ .
raises no federal constitutional question. Capes v. State of Oklahoma,

412 F. Supp. 1111, 1115 (W.D. Okl. 19763; Young v. 3State of Alabama




433 F.2d 854, 855 (5th Cir. 1971). The guilt or innocence of an
accused person when Qetermined by a state court is not subject to
review by federal courts in habeas corpus proceedings. A state
prisoner is entitled to relief in federal courts only when rights
guaranteed by the United States Constitution have been denied him.
Sinclair v. Turner, U447 F.2d 1158, 1161 (10th Cir. 1971); Bradshaw

v. State of Oklahoma, 398 F. Supp. 838, 843-844 (E.D. Okl. 1975).

The petitioner also alleges error on the part of the state court
in admitting into evidence "gruesome and highly prejudicial photographs."”
The admissibility of photographs was an evidentiary question for the
state trial judge. Mercado v. Massey, 536 F.2d 107, 108 (5th Cir.
1976). Unless there is a denial of fundamental fairness or the denial
of a specific constitutional right, no constitutional issue is involved.
Maglaya v. Buchkoe, 515 F.2d 265,268 (6th Cir. 1975). Questions relating
to the admissibility of evidence are usually a matter of state law and

procedure not involving constitutional issues. Jones v. Wyrick, 415

F. Supp. 108, 110 (E.D. Mo. 1976); United States, ex rel Smith v.

Fogel, 403 F. Supp. 104, 106 (N.D. I1l. 1975); and Stallings v. State

of South Carolina, 320 F. Supp. 824, 825 (D. Ct. S.C. 1970). Trial errors

such as the erroneous admission of evidence cannot afford a basgis for

collateral attack. Cassell v. People of State of Oklahoma, 373 F.

Supp. 815, 817 (E.D. Okl. 1973). A state court's rulings on admissi-
bility of evidence do not present grounds for federal review. Buchannon
v. Wainright, 474 F.2d 1006, 1007, (5th Cir. 1973). The only question
considered on an application for habeas corpus is whether the ad-

mission of evidence constituted a denial of due process. United States,

ex rel Mertz v. State of New Jersey, 423 F.2d 537, 540 (3rd Cir. 1970);

cf. Peterson v. Tinsley, 331 F.2d 569 (10th Cir. 1964). It is only

when the error of admission of evidence is found to be such as may be
characterized as impugning fundamental fairness or infringing specific
constitutional protections, and is so conspicuously prejudicial as to
deprive the defendant of a fair trial, that a federal guestion is

presented warranting federal intervention. Stallings v. State of

&
s

South Carolina, supra. /

p
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The admission of the. complained of photographs in the instant
case cannot be said to assume constitutional dimensions.

The petitioner further contends in his Petition and in hand-
written pages attached thereto that the court admitted evidence of a
prior conviction without a bifurcated trial; that the evidence of the
prior conviction was not properly certified; and that the information
under which he was charged was in some manner defective.

Pages 115 through 124 of the transcript of the trial clearly
indicate that there was a bifurcated trial. An examination of the
complete transcript clearly shows that evidence of the petitioner's
prior convictions was offered and admitted only in the second stage of
trial. Further, at page 117 of the transcript, the petitioner's
attorney stated that the defense had no objection to the introduction
into evidence of State's Exhibits 8, 9, and 10 which appear from the
index page of the transcript to be certified copies of Judgments and
Sentences of former convictions. |

Habeas corpus proceedings cannot ordinarily be used to correct
mere error or irregularities in the trial court proceedings. Bishop
v. Wainright 511 F.2d 664, 666 (5th Cir. 1975); Pierce v. Page, 362
F.2d 534 (10th Cir. 1966). Trial errors such as the erroneous ad-
mission of evidence do not afford a basis for collateral attack.

Carrillo v. United States, 332 F.2d 202 (10th Cir. 1964); Wing v.

Anderson, 398 F. Supp. 197, 199 (E.D. Okl. 1973).

Introduction at trial of evidence of prior crimes is a matter of
state evidentiary law and, thus, absent constitutional infringements,
ordinarily are not subject to review in federal habeas corpus pro-
ceedings. Parker v. Swenson, 332 F. Supp. 1225, 1228 (E.D. Mo. 1971).
Hubbard v. Wilson, 401 F. Supp. 495, 500 (D.C. Col. 1975); Manning v.
Rose, 507 F.2d 889, 892 (6th Cir. 197&)]

On habeas corpus, the court will not examine the information or
indictment further than to see that it affords a Jjurisdictional basis

for the conviction. Meeks v. Kaiser, 125 F.2d 826, 827 (8th Cir.

1942). The sufficiency of an indictment or information in a state

!
/

-~
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court 1s a matter for the couft of the state to determine and is not

reviewable in a federal habeas corpus proceeding. Cole v. VanHorn, 67

F.2d 735, 736 (10th Cir. 1933). It is well settled that defects in an
indictment not going to the jurisdictin of the court may not be raised

on habeas corpus. Knight v. Hudspeth, 112 F.2d 137, 139 (10th Cir.

1940), cert. den. 311 U.S. 681, 85 L.Ed. 439, 61 S.Ct. 62. Thus, the
petitioner's allegations regarding the information and evidence of the
prior conviction are without merit.

Petitioner's claim that the state court erred in allowing the
Jury to separate after submission of the case does not give rise to a
constitutional violation. The record in the state court trial reflects
that petitioner made no request that the Jjury be kept together nor any
objection when they were allowed to separate for lunch. Jury sequest-
ration is not a fundamental or constitutionally guaranteed right.

Young v. State of Alabama, 443 F.2d 854, 856 (5th Cir. 1971), cert.

den. 405 U.S. 976, 31 L. Ed.2d 251, 92 S.Ct. 1202. Separation of the
Jurors after the case has been submitted where there is no objection
by the defense, and absent a showing of prejudice from the separation,

does not constitute error. Roth v. United States, 339 F.2d 863, 866

(10th Cir. 1964); Grant v. United States, 368 F.2d 658, 660 (5th Cir.
1966) .

Finally Petitioner, in conclusory allegations claims that he was
denied due process and equal protection in violation of the Fourteenth
Amendment.\ Whether a state prisoner has been denied due process must

be adjudged from the facts as they exist in each particular case and

from a totality of such facts. Miller v. Crouse, 346 F.2d 301, 306
(10th Cir. 1965). Mere conclusions in an application for habeas
corpus, unsupportéd by allegations of facts, are not sufficent to

f
state a claim for relief. Gay v. Graham, 269 F.2d 482, 486 (10th Cir.

1959).
In the instant case, the petitioner's allegations of denial of
due process and equal protection are bald conclusions unsupportéd'by

any factual allegations whatever and amount to conclusions of law.
/

P



Anderson v. Croom, 3}6 F. Supp. 1406 (E.D. N.C. 1970). Broad com-
plaints do not entitle a habeas corpus petitioner to a hearing. Arsad
v. Henry, 317 F. Supp. 129, 130 (E.D. N.C. 1970). Accordingly, the
allegations of the petitioner in connection with his "due process and
equal protection" claims are legally insufficient and should be denied

without a hearing. Cassell v. People of State of Oklahoma, supra.

For the reasons stated herein, the Petition for Writ of Habeas

Corpus is denied.

A
IT IS SO ORDERED this oJOQ ™= day of September, 1977.

Ik o b Lo

H. DALE COOK
UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

MFA INSURANCE COMPANY, )
a corporation, )
)
Plaintiff, ) 76-C-618-B
) -
vS. ) > E
)
HARROL F. WADE, )
) SEP 301977
Defendant. )

Jack . Silver, Clor’

U. S. DISTRICT CGUR
JUDGMENT

Based on the Findings of Fact and Conclusions of Law
filed this date,

IT IS ORDERED that Judgment be entered in favor of the
defendant and against the plaintiff, and that defendant recover his
costs herein expended.

ENTERED this 30th day of September, 1977.

@{W

CHIEF UNITED STATES DISTRICT JUDGE
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SEP 39 1977
IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA Jack C. Sitver, Clerk
: : vty er

U. S. DISTRICT couRT

MFA INSURANCE COMPANY,
a corporation,

Plaintiff, 76-C-618-B
vs.

HAROLD F. WADE,

A WA WA T Wl L e W A

Defendant.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This matter came on for regular assignment and for non-jury
trial on the 19th day of September, 1977. Plaintiff appeared by and
through its attorney, Michael P. Atkinson; the defendant appeared in per-
son and by and through his attorney, James E. Frasier. Both parties
announced ready and the case proceeded to trial and the Court heard
the testimony of witnesses sworn and examined;and examined the evidence
introduced;, and having carefully reviewed all the evidence adduced
and having carefully perused the entire file, and, being fully advised
in the premises, makes the following Findings of Fact and Conclusions
of Law.

FINDINGS OF FACT

1. This is an action by the plaintiff insurance company to
recover certain sums paid by it to the defendant for a loss covered
by a policy of insurance, issuéd by the plaintiff, and in full force
and effect on the date of the loss sustained by the defendant. Plaintiff
also seeks to recover punitive damages’by reason of whatxthe plaintiff
alleges to be fraud on the part of the defendant.

2. Defendant was the owner of a certain 1975 Chervolet Pickup
Truck, and certain personalty contained in said truck.

3. On January 24, 1976, the de%endant reported said vehicle
and the personalty contained thereiﬁ/stolen. |

4., Plaintiff paid the defendant the sum claimed by virtue

of said loss.

-1-



5. Thereafter, the plaintiff made a due demand upon the
defendant for the return of said sum claiming that defendant had
not actually sustained the loss and maintained the defendant
obtained said sum from the plaintiff by means of fraud.

CONCLUSIONS OF LAW

Based on the foregoing Findings of Fact, the Court makes
the following Conclusions of Law.

1. The evidence and testimony adduced in this case was
conflicting and diametrically opposed.

2. Where fraud is charged, it becomes a question of fact,
and must be proved by the party alleging the.ffaud. It cannot be
inferred from facts which may be consistent with honesty of purpose.

At law, fraud or collusion is never presumed. *It be established by
clear, satisfactory and convincing evidence. State ex rel DerryberryA
v. Kerr-Mcgee Corporation, 516 P.2d 813, 817 (Okl. 1973); Davis v.
Howe, 226 P.2d 316 (Okl. 1924); Jones v. Jones, 290 P.2d 757 (Okl. 1956);
Jones v. Featherston, 373 P.2d 16, 19 (Okl. 1962).

3. Fraud is never presumed, but must be proved by clear and
satisfactory evidence, and when a transaction 1is fairly susceptible of
two constructions, the one which will free it from the imputation of
fraud willybe adopted. Cromwell v. Ream, 175 Okl. 498, 52 P.2d 752;
Brooks v. LeGrand, 435 P.2d 142, 145 (Okl. 1967).

4. The Court, having observed the demeanor of the witnesses
and their credibility, finds that plaintiff has not sustained the
burden of proof and the plaintiff should take nothing by virtue of
this action and Judgment should be entered in favor of the defendant
and agaiﬁst the plaintiff. ‘

ENTERED this 30th day of September, 1977.

.. Z R

CHIEF UNITED STATES DISTRICT JUDGE
o




o ® FILED

SID ROBERTS, U. S. DISTRICT COURT

)
Petitioner, )
v. ) NO. 75-C-424
)
STATE OF OKLAHOMA, ET AL., )
' Respondents. )
ORDER

The Court has for consideration the in forma pauperis petition for
writ of habeas corpus pursuant to 28 U.S.C. § 2254 of Sid Roberts. Peti-
tioner is a prisoner confined in the Oklahoma Vocational Training School,
Stringtown, Oklahoma, pursuant to conviction by jury of murder and sen-
tence on March 26, 1970, to life imprisonment in case No. CRF-70-74 in
the District Court of Tulsa County, Oklahoma.

Petitioner did not file a diréct appeal of his conviction and sen-
tence. He did file a post-conviction proceeding which was denied by the
District Court, but Petitioner did not appeal. He filed a second post-
conviction proceeding which was denied pursuant to the provisions of 22
0.5. 1971, § 1086 in the District Court by Order dated January 30, 1975,
and on appeal the Oklahoma Court of Criminal Appeals affirmed the Dis-
trict Court, case No. PC-75-465, by Order of August 26, 1975.

Petitioner presents six issues to this Court, however, he has ex-
hausted his State remedies provided by 22 0.S.A. § 1080, et seq.; Okl.
St. Ann. Const. Art. 2 §§ 7 and 10; and 12 0.S.A. § 1331, et seq., -as to
only three of these issues. He has failed to exhaust State remedies re-
garding his assertions that (1) he was denied a fair and impartial jury
because the jurors were not the same economic status as Petitioner be-
cause jurors were property owners; (2) no insanity hearing held when known
that petitioner suffered head injuries at time of crime which should have
required examination for brain damage; and (3) denied right to bond in
that on attempt to make bond informed no bond allowed in his case. These

issues, being premature in this Federal Cou;t until they have been fairly
‘presented to the State Courts and decision rendered thereon by the high
Court of the State, were denied without prejudice in this Court's Order

dated and filed September 26, 1976, and they shall not be considered herein.

The three issues properly before this ﬁourt are Petitioner's conten-

tions that: ‘



® ®
1. His confession was illegal, coerced, obtained without bene-
fit of counsel and used as evidence in obtaining his conviction.

2. He was denied counsel or opportunity to retain counsel during
investigation -and crucial stage of proceeding when confession
obtained.

3. He was denied right to appeal in that he told his retained
counsel he wished to appeal and no appeal taken or counsel
appointed.

The only transcript before this Court is that of the Judgment and
sentencing on March 26, 1970. There is no transcript of the trial itself
and the Court reporter has since retired suffering with cervical cancer
and physically unable to perform the task of preparing this transcript.
Therefore, the cause proceeds before this Court on interrogatory, and
being fully advised in the premises after having carefully reviewed the
entire file including the sentencing transcript and the answers to inter-
rogatories and cross interrogatories, the Court finds:

Petitioner's first two bald, conclusory contentions that his confes-
sion was illegal, coerced, obtained without benefit of counsel, and that
he was denied counsel or opportunity to'retain counsel during investiga-
tion when confession was obtained are not supported and are clearly re-
futed by the record before this Court.

Petitioner in answer to interrogatories states that he has no knowledge
and does not remember giving either an oral or written confession at the
time of his arrest because of his physical and mental condition. Lack of

memory has been held, although in a different factual context, not a per se

deprivation of due process. United States v. Borum, 464 F.2d 896 (10th

Cir. 1972). He was at trial represented by two retained attorneys who are
recognized in both Staté and Federal Courts as able lawyers in the Tulsa
area, well versed and experienced in criminal law. ‘They filed a motion
to suppress the confession contending that the Defendant, Petitionex herein,
was unable to understand his Miranda warnings‘and his confession was not
voluntary due to the defendant's physical and mental condition.

An evidentiary hearing was conducted outside the hearing of the jury
on this motion and from the affidavit and answers to interrogatories of
the trial Judge, as well as the answers to interrogatories of the arresting
officers, it is clear that the arresting officer gave the Defendant his

+

Miranda Warnings prior to the oral confession. The officers took the De-

-

fendant to a hospital for treatment of his cuts and abrasions, which from
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the confession Defendant admits were received in a beating occurring
shortly prior to the shooting, and from which altercation the Defend-
ant personally drove to the place of the crime. The officers, upon De-
fendant's release from the hospital, took him to the police station where
the Defendant was again given his Miranda warnings and opportunity to re-
tain counsel, or have one appointed, prior to the taking of his written
confession.

Following the evidentiary hearing on Defendant's suppress motion,
the trial Judge ruled that the Defendant had been given his rights as

required by the Constitution of the United States. See, Miranda v.

Arizona, 384 U. S. 436 (1966); Jackson v. Denno, 378 U. S. 368 (1964).

The Judge further found that the Defendant understood those rights,
knowingly waived his right to counsel, and voluntarily and intelligently
gave both his oral and written confessions free of threat or coercion,

and the confessions’were admitted as evidence in the trial. On the record
before this Court, an evidentiary hearing for further evidence is not re-
quired, it being clear that Petitioner's contention that his confession
was coerced, involuntary, and without opportunity to obtain counsel, is
without merit.

Petitioner's third allegation that he was denied his right to appeal
is also without merit. The Petitioner at sentencing March 26, 1970, was
fully and carefully advised by the trial Judge of his appellate rights and
the procedure necessary, as appears in the transcript, line No. 17 of page
No. 5 through line No. 23 of page No. 7. These rights having been ex-
plained, it was Petitioner's responsibility to insure that his retained
counsel went forward with the appeal, or to file appropriate, timely in-
struments for appointment of counsel to appeal in forma pauperis. He was

deprived of no appellate rights by the State. McKee v. Page, 435 F.2d

689 (10th Cir. 1970); Oyler v. Taylor, 338 F.2d 260 (10th Cir. 1964).

IT IS, THEREFORE, ORDERED that the petition for writ of habeas corpus
.~ of Sid Roberts be and it is hereby denied and the case is dismissed.

Dated this g?g day of September, 1977, at Tulsa, Oklahoma.

i Z L obwrons

CHIEF JUDGE, UNITED STATES DISTRICT
COURT FOR THE NORTHERN DISTRICT OF
OKLAHQMA
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

LUCILLE ROBEDEAUX, et al.,

No. 76-C-358-C

Plaintiffs,

V5.

OKLAHOMA STATE DEPARTMENT
OF CORRECTIONS, et al.,

LN D T W g e S

Defendants.

SEP2 9 1977

Jack C. Silver, Clerk
u. ;S’ DISTRICT COURT

Now on this 3rd day of August, 1977, plaintiff appearing

- ORDER

through counsel, defendant officials of the United States
Department of the Interior and of the Osage Tribe appearing
through counsel, and the State of Oklahoma Department of
Corrections appearing through counsel, hearing after due
notice was held for injunctive relief, with evidence being
introduced, exhibits admitted, and arguments of parties
fully heard; having been fully informed and duly considering

all of the evidence presented, the Court finds:

FINDINGS OF FACT

1. There is presently oil and gas production on the
premises occupied by the Oklahoma State Department of Correc-
tions, and the evidence fails to establish that the existence
of the prison facility will interfere with said production.
No evidence was offered by the plaintiffs‘relating to ahy
interference with present or future oil and gas leases or
production, and counsel for plaintiff announced to the Court

that he had abandoned that portion ?f his complaint dealing

"with oil and gas leases and production.

2. Substances other than oil and gas underlying the

prison site are sandstone, limestone and shale; said substances

are neither rare or exceptional, nor do they have any particular

characteristic giving them special gélue; furthermore, the

-

/

\
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- evidence fails to establish that said substances can be, or
can reasonably be expécted to be, extracted to be marketed
for profit.

3. The sandstone, limestone and shale underlying the
prison site are found in abundance underlying a substantial
portion of the surface area of Osage County. The sandstone,
limestone and shale underlie in abundant quantities through-
out Osage County surface area in which the Osage Tribe df
Indians hold mineral rights.

4., The Oklahoma Department of Corrections acknowledges
and represents to the Court that the United States of America
holds the mineral interests underlying the prison site in
trust for the Osage Indians.

5. Plaintiffs in this action do not, by virtue of
ownership of headright interests, have a possessory interest
in the minerals or other substances underlying the prison
site.

6. The Osage mineral estate does not share in the
production costs involved in extracting minerals from beneath
the premises.

7. Neither the United States, as trustee for the
Osage Tribe, nor the Osage Indian Tribe nor any defendant
herein, claim a present injury by reason of the use by the
Oklahoma Department of Corrections of the surface estate;
and the evidence fails to establish any such present injury.

8; The United States, as trustee for the Osage Tribe,
has a continuing responsibility to fully protect and enforce
in a court of law, the mineral estate rights of the Osage
Tribe, should, at any time in the future, such enforcement

become proper and necessary. !

CONCLUSIONS OF LAW

1. The applicant for injunctive relief must establish

by competent evidence that it will suffer irreparable injury

to be entitled to relief. See Sierré Club v. Hickel, 433

o

F.2d 24 (9th Cir. 1970); Munitions’ Carriers Conference, Inc.

-
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A

v. American Farm Lines, 440 F.2d 944 (10th Cir. 1970).

2.  Before injunction will issue the right therefore
must be cleai, and the injury reasonably impending or threat-
ened; it will not issue in doubtful cases, and will be
refused until the Courts are satisfied that the case before
them is of a right about to be destroyed, irreparably injured,
or great and lasting injury is about to be accomplished by

an illegal act. Detroit Newspaper Publishers Association v.

Detroit Typographical Union No. 18, International Typographical

Union, 471 F.2d 872 (6th Cir. 1972).

3. In making a determination as to whether injunctive
relief is warranted, the Court must consider whether the
plaintiff will suffer more from the denial of an injunction

than will the defendant from its issuance. Boysmarkets v.

Retail Clerks Union, 398 U.S. 235, 254, (1970).

4. Substances such as shale, limestone and sandstone
are not minerals unless they are rare and exceptional in
character or possess a peculiar characteristic giving them

special commercial value. United States v. Coleman, 390

U.S. 599, (1968); Holland v. Dolese Co., 540 P.2d 549 (Okla.

1975).

5. The construction of the prison facility by the
Oklahoma State Depértment of Corrections, as such prison
facility relates to the accessibility of shale, limestone
and sandstone beneath said facility does not, at this time,
result in any actionable wrong, enjoinable by this Court in
behalf of plaintiffs.

IT IS, THEREFORE, the Order of the Court that the
request for injunctions be and the same are hereby denied,

and the cause of action be and the same is hereby dismissed.

It is so Ordered this ggéz = day of September, 1977.

#

H. DALE COOK
United States District Judge

S T e Y r




IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA

PRIDDY-TAYLOR INVESTMENTS, a

general partnership appearing

herein through its general

partners, H. T. PRIDDY, JR. and

A. E. TAYLOR, JR., and SEASTRUNK

MENTAL HEALTH SERVICES, INC. (a professional
corporation), also known as ’

MENTAL HEALTH SERVICES, INC.,

Plaintiffs,
vS.
JOHN DOE NUMBER ONE, JOHN DOE NUMBER
TWO, CALVIN L. KAIN "AND KAIN'S RESEARCH
AND DEVELOPMENT COMPANY, INC.

Defendants.

ORDER OF DISMISSAL

N N N N N Nl N N N N N N N N N N N S

77-C-48-B

FI1LED

SEP 281977

Jack C. Silver, Clerk
U. S. DISTRICT COURT

Upon the oral advice of plaintiffs' attorney, Max N.

Tobias, Jr.,

SUA SPONTE, IT IS ORDERED that this cause of action and com-

plaint be and the same are hereby dismissed without prejudice.

ENTERED this 284 day of September, 1977.

Coe. & i —

CHIEF UNITED STATES DISTRICT JUDGE



o ¢ FILED

SEP 26 1977

Jack C. Silver, Clerk
U, 8 DISTRICT COURT

IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

WILLIAM ISELIN & CO., INC.,
a corporation,
Plaintiff, 76-C-383-B

vs.

WILLIAM W. WILSON, SR., and
WILLIAM W. WILSON, JR.,

Defendants.

N N o N o N S e N S NS

JUDGMENT

The Court has for consideration the Motion for Entry
of Judgme;t filed by the plaintiff, and, having carefully
perused the entire file, and, being fully advised in the
premises, finds:

That heretofore and on February 27, 1977,’p1aintiff filed
its Motion for Judgment oﬁ the pleadings, or in the alternative,
Motion for Summary Judgment. That the defendants were directed
to fespond and on March 11, 1977, the Court granted the defendants
until March 20, 1977, to respond to plaintiff's motion.

Thereafter and on March 17, 1977, the parties entered into
a Stipulation of-Settlement, which was filed on March 24, 1977.

That acéording to the Motion presently before the Court,
the first payment under the Stipulation was due on April 1, 1977,
and Qefendants defaulted on said4pa§ment.

On April 28, 1977, plaintiff filed a Motion for Entry of
Judgment, which was set for hearing on July 7, 1977. According
to the plaintiff, oq«June 8, 1977, the defendants tendered the
delinquent installments due in May and June, which were accepted
by plaintiff with the understanding and agreement that all future
payments would be made in accordagke with the Stipulation and

&

plaintiff's Motion for Judgment ‘was stricken from the docket
on July 7, 1977.

Plaintiff alleges that since that date the defendants



have wholly failed and refused to make thepayments due on the
lst déy of the célendar months of July through September, 1977.

That according to the plaintiff, the defendants have
paid a total sum of $400.00 on the amount due plaintiff of
$33,882.20. |

The Court finds that the defendants are in default, and
in accordance with said Stipulation, judgment should be entered
in favor of the plaintiff and against the defendants for the
remaining balance due, plus interest.

IT IS, THEREFORE, ORDERED that Judgment be and the same
is hereby entered in favor of the plaintiff and against the
defendants in the sum of $33,482.20, plus interest at the rate
of 8-1/4% per annum from May 1, 1976, until paid.

ENTERED this f§§§ day of September, 1977.

CHIEF UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA

FI1LED

| TULSA DIVISION

|
SEP 2 6 1977 -\3‘“’

Jack C. Silver, Clerk

U. S. DISTRICT COURT,
DILLARD CRAVENS, et al., ////

Plaintiffs, CIVIL ACTION NO. 74-C-301
ORDER OF DISMISSAL RE
CLAIMS OF PLAINTIFFS

BURRIS, RAGSDALE, AND
SEALS

VvSs.
AMERICAN AIRLINES, et al.,

Defendants.

N’ Mo N N N e N N N N

The separate motions of defendant, American Airlines,
Inc., and defendants, International and Local 514 - Transport
Workers Union of America, AFL-CIO, to dismiss the claims of
plaintiffs, Thelma Burris, Theresa Ragsdale, and Emmanuel Seéls,
pursuant to Rules 56 and 37(d) of the Federal Rules of Civil
Procedure, came on regularly for hearing on September 9, 1977,
at 2:00 p.m. before the Honorable H. Dale Cook, United States
District Judge. Plaintiffs appeared by their attorneys, Philip
Képlan and Darrell Bolton, defendant American appeared by its
attorneys, George Christensen and David Russell, and the TWU
appeared by its attorney, Maynard Ungerman. |

The court having considered defendants' motions and
memoranda in support thereof, the plaintiffs having filed no
opposition and having orally advised the court that they did not
oppose the granting of such motions, the court being fully
advised in the premises and good cause appearing therefor,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED as follows:

1. Defendants' motions to dismiss the claims of

plaintiffs, Thelma Burris, Theresa Ragsdale, and Emmanuel Seals,




O O 2 O, o P YD

S BN A SRR AV RS - B = 2R . B - TR B o T o B o S e e e o I ™ I T L T T i e
o R oA = S o < T " I S Y & T (o e « SRS B« N - < D T = A

31
32

OVERTON, LYMAN
& PRINCE
LAWYERS
550 8, FLOWER STREET
FIFTH FLOOR

Ve Asiews wer

are hereby granted as expressly provided hereinbelow;

2. All claims of plaintiff Thelma Burris shall be and
hereby are dismissed, with prejudice to each of the defendants;

3.k All claims of plaintiff Theresa Ragsdale shall be
and hereby are dismissed with prejudice to each of the defendants;
| 4. All claims of plaintiff Emmanuel Seals shall be and
hereby are dismissed with prejudice to each of the defendants;

5. Defendants are awarded their costs of suit with
respect to each of said plaintiffs;

6. Pursuant to Rule 54(b) of the»Federal Rules of Civil
Procedure, there is no just reason for delay in the entry of
judgment against each of said plaintiffs and the entry of such
judgment in accordance with this Order is expressiy directed.

DATED : . 1977.

d States District Judge
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CERTIFICATION OF SERVICE BY MAIL

I certify that a copy of the foregoing ORDER OF
!
DISMISSAL RE CLAIMS OF PLAINTIFFS BURRIS, RAGSDALE, AND SEALS

was furnished all counsel of record by mailing same to the

following on September 21, 1977:

Walker, Kaplan & Mays, P.A.
622 Pyramid Life Building
Little Rock, Arkansas 72201

Maynard L. Ungerman, Esq.
Ungerman, Grabel & Ungerman
Wright Building, Sixth Floor
Tulsa, Oklahoma 74103

George Christensen

NOTE: THIS ORDER IS TO BE MAILED
BY MOVANT TO ALL COUNSEL AND
PRO SE LITIGANTS IMMEDIATELY

UPON RECEIPT.




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

JOYCE MARIE ENGLISH,
Plaintiff,

vs. Case No. 75-C-322
VERA KUYKENDALL, LOUIS
FENSTER, STANLEY THOMEYER,
and TOV CORPORATION, a
corporation,

FILED

R e L D . I

Defendants.

SEP 261877

ORDER Jack C. Silvar, Clerk

“““““ Ul S, BISTRICT oouRT

This matter coming before the Court thigpd,¥ day
of September, 1977, and it appearing that the parties have reached
a settlement as to this dispute by an agreement whereby the
Defendants'will pay the Plaintiff the amount of Seven hundred
twenty;four dollars and seventy cents ($724.70), it appears to
the Court that the above-entitled action has been fully settled,
adjusted, and compromised, and based on stipulation; therefore,

IT IS ORDERED ADJUDGED that .the above-

enfitlei/actlo?/bé, and &+—T% hereby, dismissed, without cost
/ 1AAgd4L'

to either party and with prejudice to the Plaintiff.

Cat,, & Foeronr—

UNITED STATES DISTRICT JUDGE

APPROVED AS TO FORM:

. e
At§or r Plaintiff "N

*

Atforney for Defendant




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

-RALPH A. HUNT,

)
)
Plaintiff, )
)
0 ) 77-C-14-C
: : )
ROACH AIRCRAFT, INC., )
ti ’ ) '
a corporation ) F" ’ L E D
Defendant. ) |
SEP2s1gy /1 3Y 4
Jack ¢, Silver, Clark
JUDGMENT USDISTRCTCOUR]

On the 12th dﬁy of September, 1977, the above entitled cause
céme on for trial by jury. The Plaintiff appeared in person and by
his attorney,‘c. Rabon Martin. The Defendant appeared through its
Presiaent, Joseph A. Roach, and by its attorney, Sidney Dunagan.
The parties announced ready and the jury was empaneled and sworn;
whereupon, the case was adjourned until September 15, 1977, at 1:30 p.m.,
for trial)on;the merits in the United States Courthouse in Miami, Okla-
homa. |

On September 15, 1977, trial commenced and continued through 4:32 p.m.
on September 19, 1977, at which time the jury returned with a verdict
in favor of the Plaintiff on his complaint and against the Defendant on
its counterclaim, assessing the Plaintiff's recovery at $25,689.00.

Pursuant to stipulation of the parties thé Plaintiff's attorney
fees were set.at $7,500.00 and taxable costs at $350.00.

IT IS THEREFORE ORDERED, ADJUDGED and IDECREED that the Plaintiff
have and recover judgment against the Defendant in the sum of $25,689.00,
together with an attorney fee of $7,500.00 and costs of $350.60.

Dated this 23rd day of September, 1977.

ro as to Form: j
Eﬁ )

UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF OKLAHOMA

MONTARIA LIMITED,
an Oklahoma Corporation,

)
)
)
Plaintiff, )
)
V. ) No. 77—C-ll7-CFr
)
NIPAK, INC., ) I L E D
a Texas Corporation, )
) .
Defendant. ) SEP 2 3 ’977
Jack C. Silver, Clerk
ORDER APPROVING DISMISSAL U. S. DISTRICT COURT

Upon consideration of the Stipulation of Dismissal With Preju-
dice filed herein by the parties to this action, the Court hereby
approves dismissal of the captioned cause of action and complaint
with prejudice to any and all further action with each party to pay
its own costs incurred herein, and hereby releases and discharges
Nipak, Inc., principal, and Hartford Accident and Indemnity Company,
surety, from all obligations contained in that certain Bond On Removal
filed herein on March 25, 1977.

2D
DATED this a26 day of September, 1977.

= W ek Coppe
H. Dale Cook
United States District Judge




UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF OKLAHOMA

. UNITED STATES OF AMERICA,

Plaintiff,

Vs,

{: MARVIN O. G. ADKINS, a/k/a
~ Marvin 0. Adkins,

DOROTHY MARIE ADKINS,

et al,

Defendants.

€

) FILED
)

3 SEP 231977,

)

) Jack C. Silver, Clerk
% U. S. DISTRICT COURT
) CIVIL ACTION FILE

% No. 77-C-275-C

)

STIPULATION OF DISMISSAL

Pursuant to Rule 41 (a) (1) (ii), the parties who have appeared

~affirmatively herein stipulate the dismissal of the Complaint and the Cross-

Petition of First National Bank and Trust Company of Tulsa, without prejudice,

- and upon no further conditions.

HUBERT A. MARLOW, ACTING U. S. ATTORNEY

B W/Z&t

Robert @. Santee, Assistant
U. S. Attorney

. P /,."ﬂ
zf/v“///// /\ (,ﬁw—mw,u,m;,>

Warren L. McConnico, Attorney for the
Defendants, Adklns )

k\\ . /4‘*‘\ ”AWJL

R 14 wwwwwwwwwwwwwwwwwwwww
Paul Naylor Attofney for the
Defendant-Cross-Petitioner, First National
Bank and Trust Company of Tulsa
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SEP 2 31977

Jack C. Silver, Clerk
U. S. DISTRICT COURT

IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

 H. JOHN HAUSAM, )
3 ‘ )
Plaintiff, ) 77-C-344-B

3 -C- -
vs. )
)
METROPOLITAN TULSA TRANSIT )
AUTHORITY, ' )
)
)

Defendant.

ORDER

'The Court has for consideration the Motion to Dismiss
filed by the defendant, the brief in support thereof, and, being
fully advised in the premises, finds:

This action was instituted pro se by the plaintiff on
August 9, 1977. With his letter, which was filed as a Complaint
and treated as a complaint, plaintiff filed an Application for
Leave to File Action Under Title VII of the Civil Rights Act of 1964
(Sec. 2000e-5 of Title 42 U.S.C.) Without Payment of Fees, Costs
or Security and for the Appointmeht of Counsel. The Court allowed
plaintiff to proceed without payment of costs. With reference
to the request for appointment of counsel, the Court denies such
request. Spanos v. Penn Central Transp. Co., 470 F.2d 806 (C.A. Pa:,
1972). Afpointment of counsel is an ?mployment discrimination case
is not géverned by the provisions of 28 U.S.C. §1915. Instead,
Title VII has a provision for appointment of coqnsel, but such
appointment is discretidnary and it is up to the court to determine
whether the circumstances are such that justice requires appointment.
42 U.S.C. §2000(e)-5(f); Edmonds v. Eﬁ I. duPont deNemours & |
Co., 315 F.Supp. 523 (D.Kan. 1970); ( Carter v. Safeway Stores, Inc.,

Tenth Circuit Court of Appeals, No. 76-1696, decided March 10, 1977.



Summons was duly issued in this case and the defendant
has filed a Motion to Dismiss. By Minute Order dated August 26,
1977, the plaintiff Was ordered to respond to said Motion and
has wholly failed to do so.

The Court has carefully perused the complaint of the plaintiff.
- Additionally, the Court has considered the Motion to Dismiss filed
by the defeﬁdant; In this connection the Court will state that
if it desired to consider the extraneous documentation submitted
by the defendant, and attached to the Motion to Dismiss, it would
have to convert said Motion to Dismiss to a Motion for Summary
Judgment. Carter v. Safeway Stores, Inc., supra; Torres v. First
State Bank (10th Cif. 76-1188, filed March 3, 1977); Duane v.
Altenburg, 297 F.2d 515 (7th Cir. 1962).

'The Court finds that plaintiff has failed to prosecute the
instant litigation and the same should be dismissed for failure to
prosecute. Link v. Wabash Railroad Co., 370 U.S. 626 (1962);
Moore's Federal Practice, Volume 5, $41.11[2]; Stanley v.
Continental 0il Company, decided June 23, 1976 (10th Cir., No. 75-1613).

1T IS, THEREFORE, ORDERED that plaintiff's application for
appointment of counsel is hereby denied.

IT IS FURTHER ORDERED that the Court will not at this time
consider the Motion to Dismiss due to the fact that this case is
ordered dismissed for failure to prosecute.

ENTERED this day of September, 1977.

Cote F e

CHIEF UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COQURT ,
FiLED

FOR THE NORTHERN DISTRICT OF OKLAHOMA

56022 1977 1C

?JOHN LEE MARKLEY, JOE WAYNE L
j : Jack ©. Sityer, Clerk

IMARKLEY, and RUTH M. BACHLOR, ver, i
? U S DISTRICT COURT
| Plaintiffs,

i i -

G NO.76-C=400-B

. IMPERIAL GROUP, LTD., formerly
" Imperial Land Investment Company,

1.

a Georgia corporation,

N Nt St S St Nl et Nt N et Nt st

Defendant.

ORDER FOR DISMISSAL

Upon applicatlon of the Plaintiffs and for good cause
st erd Con A s
as shown, thls/actéon/;gyhereb dismissed with prejudice with

prejudice to the Plaintiffs’ right to refile the same in the

future.

Dated this egzzgﬁ/day of September, 1977.

oo S —

JUDGE




MCCLELLAND, COLLINS,
SHEEHAN, BAILEY
& BAILEY

800 HIGHTOWER BUILDING

OKLAHOMA CITY, OKLA, -

78102

GENERAL ELECTRIC COMPANY,
a corporation,

Plaintiff,
VS.
CHARLES J. DAVIS,

Defendant.

o T d P I NP NP N

IN THE UNITED STATES DISTRICT COURT FOR THE NORTHERN

DISTRICT OF OKLAHOMA

No.

CIv-77-C-379-C -

(S

FiLE I

a/)x N ”’) Cerzess

Jack C. Silver, Clerk

ORDER DISMISSING CAUSE WITH PREJUDICE O DISTRICT COURY

At Tulsa in said District on thiscgbi_ day of
, 1977,

Upon Motion of plaintiff in which it appears that the
indebtedness herein sued upon has been fully paid and satis-
ied and ﬁhat the plaintiff and defendant desire that this §
action be dismissed, it is hereby ;

ORDERED AND ADJUDGED that this cause be and the same

is hereby dismissed with prejudice.

UNITED STATES DISTRICT JUDGE

Bruce McClelland

Attorney for Plaintiff

600 Hightower Building

Oklahoma City, Oklahoma 73102

Attorney for plaintiff
235-9371

CERTIFICATE OF SERVICE

I hereby certify that I served the defendant with a copy of
the foregoing Order Dismissing Cause with Prejudice by mailing
a copy thereof to his attorneys, ; Wallace & Owens, 300
Security Building, Miami, Oklahoma 74354, this ﬁll day of
September, 1977. it "

P e 3
i o X ﬁ;) S
4




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

DR. THOMAS BONETA, M.D.,

Plaintiff,
NO. 77 C 98 C

THE FAIRFAX MEMORIAL HOSPITAL, THE
TOWN OF FAIRFAX, THE BOARD OF
CONTROL OF THE FAIRFAX MEMORIAL
HOSPITAL, GEORGE PEASE, GLEN
HADLOCK, JOHN KEY, MARGARET CLARK,
and NORMA SMITH, all of the above
individually and as members of the
BOARD OF CONTROL of the FAIRFAX
MEMORIAL HOSPITAL, and HERMAN
RHOADS, Individually and as
Administrator of the FAILRFAX
MEMORIAL HOSPITAL,

FILED )
SER 211977 /w/

Jack C. Silver, Clerk
U. S. DISTRICT COURT

Defendants.

N N Nt M N S N N S N N N N N S’ o N N N N

ORDER OF DISMISSAL

ON This él‘j;lay of W , 1977, upon the

written application of the parties for a Dismissal with Prejudice of the

Complaint gnd all causes of action, the Court having examined said ap-
plication, finds that said parties have entered into a compromise settlement
covering all claims involved in the Complaint and have requested the Court
to dismiss said Complaint with prejudice to any future action, and the
Court being fully advised in the premises, finds that said Complaint should
be dismissed pursuant to said application.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED by the Court that
the Complaint and all causes of action of the plaintiff filed herein against

the defendant be and the same hereby is dismissed with prejudice to any

R o Mo borod)

JUDGE, ﬁiSTRICT COURT OF THE UNITED
STATES, NORTHERN DISTRICT OF OKLAHOMA

future action.

APPROVAL:

BONDS, MATTHEWS and g,NDS

By: //Z/é/é%/ / >/ // 7/

Attorney for thewflaihf?ﬁf,

ALFRED B. KNIGHT,
< d . //

et " F'e

Attorney ﬁyf the (Defendant.




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKXKLAHOMA

FILED

JAMES R. LYON,

Plaintiff,

SEP21 1977

Jack C. Silver, Clery
U. 8 DISTRICT couny

VS.

GEORGIA~-PACIFIC CORPORATION,
a Georgia corporation, and
CERTAIN-TEED PRODUCTS
CORFPORATION, a Maryland
corporation,

L G N R N

Defendants. NO. 76~-C~178-C

ORDER OF DISMISSAL

Upon the application of the plaintiff and for good
cause shown, this cause of action and Complaint is dismissed
with prejudice.

Entered this Wéaggzwd&y of September, 1977.

/Q&V;g'dc%ik l oei

UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT Foi
FOR THE NORTHERN DISTRICT OF OKLAHOMA
SEP21 1977
JOE STEPHENSON, k C. Sitver, Clerk

U, § DISTRICT COURT

Plaintiff,
vS. No. 76-C-413-B

GIBBLE OIL COMPANY, an Oklahoma
corporation, and EARL GIBBLE,

N Nt S st St vt Nt St V Narast?

Defendants.

ORDER OF DISMISSAL WITH PREJUDICE

On thiségégjfaay bf September, 1977, there comes on for
hearing the stipulation of the plaintiff and the defendants,
Gibble 0il Company, an Oklahoma corporation, and Earl Gibble,
that this matter be dismissed as to said defendants with pre-
'judice, and without costs to any party.

V'The Court having examined said stipulation and having
heard the representations of counsel and being otherwise fully
adviSed in the premises, now, £herefore:

| IT IS HEREBY ORDERED, ADJUDGED AND DECREED that plaintiff's

i _dgecat 2 act7op s ank_
Complaint/is hereby dismissed with prejudice and without costs
té any party.

(Signed) Allen E. Barrow

United States District Judge

APPROVED:

ﬁawgaw

Frank Gregory
CHAPEL, WILKINSON, RIGGS & ABNEY
Attorneys for Plaintiff

(<7 Mwé B orerec

James B. Browne
Attorney for Defendants




IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF OKLAHOMA

MARTIN E. MATTHES,

)
)
Plaintiff, g
)
VS. ; No. 77—C-122
) -
ACTION CYCLES, INC, ; F“ E L" E: ij
Defendant. ) S&p 20 %}77
DISMISSAL JackC Sil V@f Clerl

~U. S. DISTRICT COURT
Comes now the Plaintiff, Martin E Matthes, and

dlsmlsses the above captloned and numbered matter w1th

‘ S bdward L. Moore,~~r.
Attorney for Plaintiff
-4143-FEast -31st Street
Tulsa, Oklahoma 74135
749-8891

prejudice.

CERTIFICATE OF MAILING

a2
z <N T de igned certifies that he mailed on the
day of 977, a true, correct and exact copy of

% ;oreg01ng Dlamlssal to Larry Ferguson, Attorney at Law,
4815 South Harvard, Suite 534, Tulsa, Oklahoma 74135, with

proper postage thereon fully prepald /{ézwwnt7§::>




o

& =3

(s

FILED

SEP 20 1977
UNITED STATES DISTRICT COURT FOR THE (
NORTHERN DISTRICT OF OKLAHOMA Jack C. Silver Clerk
° H

—————————————————————————————————————— U. S. DISTRICT COURT

RICHARD MORALES,
No. 74-C-271
Plaintiff,

VS .

JUDGMENT
MAPCO, Inc., and
DONALD B. ROSS,

Defendants.

. o— i - "~ - S W W O -~ o R " S o oo . B T ncha A S S

Based upon the Order filed herein by this Court on
September 9, 1977 and the Order of the United States Circuit
Court for the Tenth Circuit, filed August 27, 1976,

IT IS ORDERED, ADJUDGED AND DECREED that the Motion

For Summary Judgment of defendants, MAPCO, Inc. and Donald B.

Ross previously granted and the Judgment in favor of Donald B.
Ross previously entered herein be, and they hereby are vacated;

and it is further

ORDERED, ADJUDGED AND DECREED that the Motion For
summary Judgment of Plaintiff, Richard Morales be granted and tha%
Judgment enter in favor of MAPCO, Inc., and against Donald B. Ross
in the amount of Six Thousand Three Hundred Fifty Seven & .10

($6357.10) Dollars without pre-judgment interest and with costs

e
DATED this O day of September, 1977.




TN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

MARTIN E. MATTHES,
Plaintiff,

No. 77-C-122-C

FILED

VE&.

ACTION CYCLES, INC.,

Defendant.

SEP 201477 o

ORDER ALLOWING DISMISSAL UJaS(:kD%S]S'g;/g{, (%%gj

NOW on this gp ™~ day of fdé,nglﬂﬂéxh“/ , 1977,

upon application of Plaintiff herein, Martin E. Matthes, for

i%an order dismissing this cause now pending against the Defendant,
Action Cycles, Inc., with prejudice, it appearing to the Court
from the files and records of this cause that the parties hereto
have reached a settlement, the-Court finds that this Plaintiff
should be allowed to dismiss this cause with prejudlce.

IT IS THEREFORE ORDERED that this cause against thg

Defendant, Action Cycles, Inc., should be and hereby is dismissed

with prejudice.




IN THE UNITED STATES DISTRICT COURT WITHIN AND FOR
THE NORTHERN DISTRICT OF OKLAHOMA

J. SCOTT GASSAWAY and
ANCHOR PAD WEST, INC.,

Fil B

)
) , .
) SeV 40 19//
Plaintiffs )
TveT ) Jack C. Silver, Clerk
APC, INC., an Oklahoma -) U S. D!STR‘CT COURT
Corporation; ’ )
STANLEY W. CEBUHAR and )
WILLIAM J. O'CONNOR, ) NO. 75-C-280-B
)
Defendants )

ORDER OF DISMISSAL

Now, on thiscgﬁéﬁ day of(S%ﬁQ@qyxgﬁt , 1977, upon
application of the plaintiffs, J. SCOTT GASSAWAY and ANCHOR
PAD WEST, INQ., the Court finds that the above styled and
numbered cause should be dismissed with prejudice.

IT IS THEREFORE ORDERED By the Court that the above
numbered cause be, and the same hereby is, dismissed with

prejudice.




IN THE UNITED. STATES DISTRICT COURT WITHIN AND FOR
THE NORTHERN DISTRICT OF OKLAHOMA

J. SCOTT GASSAWAY and
ANCHOR PAD WEST, INC.,

FILED

)
)
)
Plaintiffs ) N N
~vs- 3 Sl 401977
APC, INC., an Oklahoma ) "~ Jack C. Silver, Clerk
Corporation; )
STANLEY W. CEBUHAR and ) U. S. DISTRICT COURT
WILLIAM J. O'CONNOR, )
)
Defendants ) NO. 75-C-280-B

ORDER FOR DISMISSAL

Now, on thiSOZngéay of Sig%ﬂééﬂnzkﬁfv , 1977, upon
application of the defendants, APC, INC;, STANLEY W. CEBUHAR
and WILLIAM J. O'CONNOR, the Court finds that the abové styled
and numbered cause should be dismissed. with prejudice.

IT IS THEREFORE ORDERED By the Court that the above
nunmbered cause be, and the same hereby is, dismissed with

prejudice.

et e f urd
ey Cotts s

CECro. 7 ¢ g g o
J UDGE



IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

JERROLD F. CHAPPELL, )
)
Plaintiff, ) 77-C-336-B

)
vs. )
’ )
DAVE FAULKNER, Tul )

County Sheriff, o ) =1 L E D
)
Defendant. )

SEP20 1977
Jack €. Silver, Clerk
ORDER : U. 8 DISTRICT COURT

Plaintiff initially instituted this action pra se for
the returﬁ oﬁvthe sum of $191.00 which he contends that the
defendant is illegally withhélding from him, and complaining
of certain confinement practices, while in state custody in
the Tulsa County Jail, i.e., the alleged withholding of soap,
razor and other necessary hygenic articles in disobedience of
aileged federal guidelines.

Plaintiff was allowed, by order of this Court, to pursue
this action in forma pauperis and summons was issued and duly
served on the defendant.

Thereafter, the defendant filed a Motion to Dismiss
for failure td state a claim and failure to join a necessary
and proper party. Attached to the Motion to Dismiss was a
brief and various and sundry affida&its and documents. A Minute
Order was entered directing the plaintiff to respond to said motion
within a certain time period and plaintiff has now filed a
Motion for Additional Time and Appointment of Counsel.

Plaintiff has designated that he is proceeding in this

litigation pursuant to 42 U.S.C. §1983.



42 U.S.C. §1983 provides:

"Every person who, under color of any statute, ordinance,

regulation, custom, or usage, of any State or Territory,

subjects, or causes to be subjected, any citizen of the

United States or other person within the jurisdiction

thereof to the deprivation of any rights, privileges, or

immunities secured by the Constitution and laws, shall be
liable to the party injured in an action at law, suit

in equity, or other proper proceeding for redress."

First, there is no obligation to appoint counsel to represent
a §1983 litigant. Harbolt v. Aldridge, 464 F.2d 1243 (10th CCA
1972); Bethea v. Crouse, 417 F.2d 504 (10th Cir. 1969); Bandt
v. Woodring, Tenth Circuit Court of Appeals, decided April 6,
1976, No. 75-1591. The District Court may do so if it is deemed
necessary for the full development of the factual and legal
questionéﬁ The Court finds that it is not necessary for counsel
to be appointed and the Motion for appointment of counsel should
be denied. | | ”

The Court further finds that the Motion .for Extension of
Time should be denied.

The Court will now consider the Motion to Dismiss filed
by the defendant.

To be actionable under §1983, a civil rights complaint must
establish a deprivation of a right, privilege or immunity pro-
tected by the Constitution. |

It appears that defendant was charged with uttering a
forged instrument, after former confiction of a felony in two
criminal cases in the State Court. It further appears that the.
sum of $191.00 was taken from the defendant's possession at
the time of his arrest, and he wak evidently given a receipt
for said sums. |

Title 12 0.S.A. §1571 et seq. provides for>a replevin
procedure for the return of properties and it is evident that
plaintiff has not followed this procedure in the State Court.

The Court finds that plain;iff's allegations in connection
with the claim for return of the $191.00 does not rise to
constitutional dimensions and that there is an adequate remedy

for the plaintiff in the State Court, and, that, therefore

-2-



the defendant's Motion to Dismiss as to the claim for return
of 191.00 for failure to state a claim éhoulgube sustained.

Turning to the alleged withholding of hygenic articles
attention is called to the case of Roach v. Kligman, 412 F.Supp. 521
527 (USDC ED Pa. 1976), wherein the Court found that the
failure to supply soap, toothpaste and the like did not amount
to cruel and unusual treatment so as to come within the confines
of an 8th Amendment violation. The Court, therefore, finds
that plaiﬁtiff has failed to state a claim by virtue of this alleged
Violatioﬁ?and the Motion to Dismiss should be sustained.

IT IS, THEREFORE, ORDERED that the plaintiff's Motion for
Extension of Time‘and for Appoinﬁ&ent éf Counsel be and the same
is hereby denied.

IT IS FURTHER ORDERED that defendant's Motion to Dismiss
be and the same is hereby sustained for the reasons hereinabove
stated, and the cause of action and complaint are dismissed for
failure to state a claim.

3 (41
ENTERED this «}7. day of September, 1977.

CHIEF UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

LESTER LAY, doing business
as S.L.S. 0il, ‘

/

No. 76-C-362-C

Plaintiff,
vs.

AGRICO CHEMICAL COMPANY,
a Delaware corporation;
BERTRAM GLAZER and
FRANK J. ‘ROBINSON,

both doing business as
DUBLIN OIL, COMPANY,

D N R P I W NP N S W W I N

Defendants.

ORDER

On May 3, 1977 a pretrial conference was conducted in
regard to the above-styled action. At that time, the Court
determined that this case should be remanded to the State
court and requested that plaintiff submit an order in accord-
ance therewith. The afternoon of May 3, 1977 the Court
received a letter from defendant's counsel asking that the
Court reconsider the decision to remand. In order to allow
oppcsing counsel to respond, on May 5, 1977 the Court forwarded
a copy7of defendant's letter to plaintiff's counsel and
allowed time for response. The Court has carefully considered
the statements of counsel and has determined this action
should be remanded.

The case was originally filed in the District Court of
Tulsa County on June 4, 1976. The Petition alleges that
Agrico Chemical Company (hereinafter Agrico) is a Delaware
Corporation doing business in Oklahoma. On July 2, 1976,
Bertram Glazer and Frank J. Robinsog, both doing business as
Dublin 0Oil Company filed a Petition for Removal asserting
that théy were residiné in and citizens of the'State of
Indiana. The Petition for Removal further alleged that the
cause of action alleged as to them was a separate and inde-

pendent claim which would be removable if sued on alone.



Removal was sought pursuant to 28 U.S.C. § 1441 (c). The
Court notes that defendan£ Agrico could not have properly
sought removal since at pretrial it admitted its principal
place of business is Tulsa, Oklahoma.

Plaintiff did not file a motion to remand the action
and the Court was, therefore, not previously called upon to
determine the issue of jurisdiction in regard to the removal
by Glazer and Robinson. Without ruling upon the issue, the
Court recognizes the questionable status of the removal.

Title 28 U.S.C. 1441 (c) provides:

"Whenever a separate and independent claim

or cause of action, which would be removable

if sued upon alone, is joined with one or

more otherwise non-removable claims or causes

of action, the entire case may be removed

and the district court may determine all

issues therein, or, in its discretion, may

remand all matters not otherwise within its

original jurisdiction."
One judge, after reviewing the first twelve years of decisions
under this statute, declared "it is not an exaggeration to
say that at least on the surface the field luxuriates in a
riotous uncertainty." This statement appears to remain

accurately descriptive.

In American Fire & Casualty Company v. Finn, 341 U.S..

6, 71 S.Ct. 534, 95 L.Ed. 702 (1951) the Supreme Court

stated that one purpose of Congress in adopting the "separate
aﬁd independent claim or cause of action" test for removability
by § 1441 (c) was to limit removal from state courts. The

Court went on to state:

"A separatable controversy is no longer an
adequate ground for removal unless it also
constitutes a separate and independent claim
or cause of action. . . . Congress has auth-
orized removal now under § 1441 (c) only when
there is a separate and independent claim or
cause of action. . . . The addition of the
word 'independent' gives emphasis to con-
gressional intention to require more complete
disassociation between the federally cogniz-
able proceedings and those cognizable only
in state courts before allowing removal."

The Court thereafter concluded that the case presented no

w

separate and independent claim or cause of action because
&



there was a single wrong to the plaintiff, for which relief

was sought, "arising from an interlocked series of transactions.

In Snow v. Powell, 189 F.2d 172 (10th Cir. 1951) the

Tenth Circuit, in citing American Fire & Casualty, pointed

out that the critical words "separate" and "independent" are
used in the conjunc£ive and should be given their full
significance in order to carry out the intent and purpose of
Congress to limit removals and to simplify the determination
of removability. The Court thereafter stated:

"The word 'separate' means distinct; apart

from; not united or associated. The word

'independent’' means not resting on something

else for support; self-sustaining; not con-

tingent or conditioned."

The fact that the causes of action alleged may be based
on different legal theories of recovery is not determinative
of the issue of whether the causes of action are separate
and independent. For example, in Winton v. Moore, 288
F.Supp. 470 (N.D.Okla. 1968) plaintiff alleged causes of

action for breach of fiduciary duty and breach of contract;

in Gray v. New Mexico Military Institute, 249 F.2d 28 (10th

Cir. 1957) plaintiff alleged causes of action based upon
negligence and breach of contract; and in Snow v. Powell,
supra, the causes of action were based upon assault and upon
negligence. In each of the above-cited cases the Court held
that a separate and independent claim or cause of action was
not alleged. In Winton v. Moore, supra, the Court noted
“that although the plaintiff stated a cause of action in tort
against one defendant and another on the basis of contract
against the othér defendant, only a single recovery was
sought.. Although plaintiff seeks punitive damages as to

. |
defendants Glazer and Robinson, the basic recovery sought is

the same as to all defendants. In American Fire & Casualty
Co. v. Finn, supra, thé Supreme Court, quoting‘from Baltimore
v. Phillips, 274 U.S. 316 (1927) stated: "Upon principle,

it is pérfectly plain that the respogdent suffered but one
actionable wrong and was entitled tb’but one recovery,

-3



whether his injury was due to one or the other of several
distinct acts of negligenée or to a combination of some or

all of them." The Court in Gray v. New Mexico Military

Institute, supra, considered the fact that the recovery on
one cause of action depended for its support on the estab-
liéhment of the other cause of action.

Even if the removal of the action was proper, the
removing parties are no longer parties to this lawsuit. On
October lé, 1976, the Court entered its Order sustaining a
Motion to Dismiss filed by the defendants Glazer and Robinson,
doing business as Dublin 0il Company.

In light of the fact that defendant Agrico could not
have properly removed the action to this Court and the fact
that the removal of the action by Glazer and Robinson is
questionable, along with the fact that the removing parties
are no longer parties to this action, it is the determina-
tion of the Court that the action should be and hereby is

remanded to the District Court of Tulsa County.

It is so Ordered this / 2‘~ day of September, 1977.

AV«

H. DALE COOK
United States District Judge
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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF OKLAHOMA

ELANOR MAXINE CHANDLER,
Plaintiff,

7

NO. 77-C-239-C
F[L‘ED

P 191977 4,

Jack C. Sily ver, |
u.s. D!STR ICT Coi!rm

vSs

WOOLCO DEPARTMENT STORES,
Trade Name for F. W. Woolworth
- Co., a New York Corporation,

B s = W Y

Defendant.

ORDER OF DISMISSAL WITH PREJUDICE

WHEREAS, the varties have stipulated that all guestions
and issues existing between the parties have been fully and
completely disgosed of by settlement, and have requested the
entrance of an OIdér of dismissal with prejudice,

IT IS, THEREFORE, ORDERED, ADJUDGED AND DECREED by the
Court that the cause should be and the same is heréby dismissed
with prejudice and the matter fully, finally and completely

disposed of hereby.

DATED this /£ day of _{922 , 1977.

UNITED *STATES DISTRICT JUDGE

bert G. Brown
y for Plaintiff

éfgfry . Holland
ttorney for Defendanigf

| Aﬂé;a&%% 777 9 fﬁa@xézc)
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,

FILED

SEP 191977

Plaintiff,

VS e

Jack C. Sitver, Cf@rk
U. S. DISTRICT COURT

FRED C. SLOAN a/k/a FRED SLOAN,
ALICE M. SLOAN, AND GUARANTY LOAN
AND INVESTMENT CORPORATION OF
TULSA, INC.,

Defendants.

JUDGMENT OF FORECLOSURE

-
THIS MATTER comes on for consideration this gégééz

day of September, 1977, the Plaintiff appearing by Robert P.
Santee, Assistant United States Attorney; the Defendant,
Guaranty Loan and Investment Corporation of Tulsa, Inc.,
appearing by its attorney, Timothy J. Suliivan; and the Defen-
dants, Fred C. Sloan a/k/a Fred Sloan, and Alice M. Sloan,
appearing not.

The Court, being fully advised and having examined
the file herein, finds that Defendants Fred C. Sloan a/k/a Fred
Sloan and Alice M. Sloan were served by publication, as shown
on the Proof of Publication filed herein; and that Defendant
Guaranty Loan and Investment Corporation of Tulsa, Inc. was
served with Summons and Complaint on February 8, 1977, as
appears from the United States Marshal's Service herein.

It appears that the Defendant, Guaranty Loan and
Investﬁent Corporation of Tulsa, Inc., has duly filed its
Answer and Cross-Petition on February 23, 1977, but that
Defendants, Fred C. Sloan a/k/a Fred Sloan and Alice M. Sloan
have not been served said Answer and Cross-Petition.

The Court further finds that this is a suit based
upon a mortgage note and foreclosure on a real property mort-

gage securing said mortgage note upon the following-described

Civil Action No. 77-C-32-C



real property loéated in Tulsa County, Oklahoma, within the
Northern Judicial District of Oklahoma:

Lot Eleven (11), in Block Four (4),:in Lake-=

view Heights Amended Addition to the City of

Tulsa, County of Tulsa, State of Oklahoma,

according to the recorded plat thereof.

THAT the Defendants Fred C. Sloan and Alice M. Sloan
did, on the 25th day of August, 1973, execute and deliver to
the Administrator of Veterans Affairs, their mortgage and
mortgage note in the sum of $8,500.00, with 4-1/2 percent
interest per annum, and further providing for the payment of
monthly installments of principal and interest.

The Court further finds that Defendants Fred C. Sloan
and Alice M. Sloan made default under the terms of the afore-
said mortgage note by reason of their failure to make monthly
installments due thereon, which default has continued, and that
by reason thereof, the above-named Defendants are now indebted
to the Plaintiff in the sum of $8,132.72 as unpaid principal,
with interest thereon at the rate of 4-1/2 percent per annum
from April 1, 1976, until paid, plus the cost of this action,
accrued and accruing.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED ‘that.
the Plaintiff have and recover judgment against Defendants
Fred C. Sloan and Alice M. Sloan, in rem, for the sum of
$8,132.72, with interest thereon at the rate of 4-1/2 percent
per annum from April 1, 1976, plus the cost of this action,
accrued and accruing, plus any additional sums advanced or to
be advanced or expended during this foreclosure action by
plaintiff for taxes, insurance, abstracting, or sums for the
preservation of the subject property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that
upon the failure of said Defendants to satisfy Plaintiff's

money judgment herein, an Order of Sale shall be issued to



the United States Marshal for the Northern District of Okla-
homa, commanding him to advertise and sell with appraisement
the real property and apply the proceeds thereof in satisfac-
tion of Pléintiff‘s judgment. The residue, if any, shall be
deposited with the Clerk of the Court to await further order
of the Court, |

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that
from and after the sale of said property, under and by virtue
of this judgment and decree, all of the Defendants and each
of them, and all persons claiming under them since the filing
of the complaint herein, be and they are fdrever barred and
foreclosed of any right, title, interest or claim in or to
the real property or any part thereof, specifically including
any lien for personal property taxes which may have been filed

during the pendency of this action.

UNITED STATES DISTRICT JUDGE

APPROVED:

HOBERT P. SANTEE
Assistant United States Attorney

/\ /) /
//’/Vul, . /// /’7‘} \/(/)/ é /\f('/’l/L
TIMOTHY J. SULLIVAN
Prichard, Norman, Reed & Wohlgemuth
Attorney for Defendant,
Guaranty Loan and Investment
Corporation of Tulsa, Inc.




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA
THE TRAVELERS INSURANCE COMPANY,
Plaintiff,
No. 76-C-124-C

vVSs.

PANAMA-WILLIAMS, INC.,

vv{vvvvwvv

Defendant.

JUDGMENT

This case came on for hearing this 8th day of September,1977
for argument of counsel and the Court to announce its Findings of
Fact, Conclusions of Law, and Judgment. The trial of the case
to the Court was heard on May 27, 1977. The plaintiff appeared
through its counsel, Thomas R. Brett, and the defendant appeared
by and through its counsel, E.W. Keller, and both parties announced
ready to proceed with the hearing. After hearing arguments of
counsel and having previously considered the matter thoroughly,
the Court announced its Findings and Conclusions in open court
ultimately concluding the plaintiff is entitled to judgment against
the defendant in the sum of Sixty Five Thousand Dollars ($65,000.00)
with interest at the rate of 10% from this date.

IT IS THEREFORE ORDERED the plaintiff, The Travelers Indemnity
Company, is entitled to judgment against the defendant, Panama-
Williams, Iﬁc., in the sum of Sixty Five Thousand Dollars ($65,000.00)
with interest at the rate of 10% from this date, September 8, 1977,
and the costs of this action, for which let execution issue. The

defendant excepted to the Court's judgment.

S0 Les, Loote

United States District Judge




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

CECIL HAGGARD and ALPHA
HAGGARD,
77-C-324-B
Plaintiffs,
N FILED

FRED C. LEAP, et al., SEP 191977

Jack C. Silver, Clerk
U. S. DISTRICT COURT

N Nee” N N’ N N N N o’ N

Defendants.

ORDER REMANDING

The Court has for consideration the Plaintiff's Motion to

Remand, with supporting brief, and the defendant, Annie Studie, having

failed to comply with th minute order of this Court entered August
12, 1977, directing said defendant to respond to said motion within
ten days, but having orally advised the Court that said defendant,
Annie Studie, will stand on her petition for removal, and, the Court
having carefully perused the entire file, and, being fully advised
in the premises, finds:

| This litigation was originally commenced in the District
Court of Delaware County, Oklahoma, on March 28, 1977, against the
removing defendant, as well as various and sundry other defendants.
On April 14, 1977, the Field Solicitor, Muskogee, Office of the
Solicitor, United States Department of the Interior, filed an
Election Not to Remove.

On July 26, 1977, the defendant, Annie Studie, filed her
Petition.for Removal of Civil Actiorn. In said Petitidn for Removal,
she states in paragraph 2 as follows :i

Service of summons was made by publication on defendant

- on the l4th day of April, 1977, by publishing in "The

Delaware County Journal' at Jay, Oklahoma. The petition

hereto is the initial pleading setting forth the claim

upon which the action is based, and defendant first received

a copy of it on or about the 10th day of May, 1977.

As grounds for removal the defendant, Annie Studie, alleges

in paragraph 3 of the Removal Petition:

The action is a civil action of which this Court has orig-

-1~



inal jurisdiction under Title 28 U.S.C. Section 1331,
and is one which defendant is entitled to remove tO this
Court pursuant to Title 28 U.S.C. Section 1441 in that
it involves title to real property granted to the
Cherokee Nation under Treaties with the United States
Government, 32 Stat. 716.

It appears from the complaint filed in the State Court that
plaintiffs‘seek to quiet title to certain real property located
in Delaware County, Oklahoma, against various and sundry individuals

named in the style of the complaint. Annie Studie is one of the

named defendants.

In the Motion to Remand the plaintiffs state as grounds

therefor:

That the Petition for Removal of Civil Action filed by
the defendant Annie Studie on July 26, 1977, was not
timely filed in this Court within thrity days after the
State Court action was commenced or otherwise became
removable under 28 U.S.C.A. 1446(b).

That prior to filing her Petition for Removal to this
Court, the defendant Annie Studie entered her appearance
and answered the plaintiffs' Petition in .the District
Court of Delaware County, Oklahoma, and submitted herself
to the jurisdiction of that Court and waived her right to
remove the State Court action to this Court.

That by Section 3(c) of the Act of Congress of August 4,
1947, the Secretary of the Interior alone is clothed with the
authority to determine when actions involving restricted
Indians are to be removed from State Court to Federal Court.
That the Election Not to Remove the State Court case to
Federal Court was filed by Harold M. Shultz, Jr., the

Field Solicitor, Muskogee, Office of the Solicitor, United
States Department of the Interior, in theState Court action
on April 14, 1977, thereby precluding the removal of this
case to Federal Court by the defendant.

That no Federal question is presented in the State action
becguse such action was a quiet title proceeding to
judicially determine the heirs of David Chuwalooky, one of the
defgndant's ancestors, under 84 0.S.A. 257 et seq., and

to }nvoke 12 0.S.A. 93(4), and the 15 year limitation

period, thereby depriving this Court of jurisdiction under

28 U.S.C.A. 144(b). !

The Court will start from the basic premise that there can
be no removal on the basis of a federal question presented for the
first time in defendant's petition for removal or in his answer.
Moore's Federal Practice, Volume 1A, 90.160; Great Northern Ry.

Co. v. Alexander (Hall's Adm'r.), 2?§/U.s. 276 (1918)

-2~



The Act of 1947, 61 Stat. 731 provides that written notice
of the pendency of any such action or proceedings shall be served
on the Superintendent for the Five Civilized Tribes within ten days
of the filing of the first pleading in said action or proceeding. It
further provides that such notice shall be served by the party or
parties caﬁsing the first pleading to be filed. The Act goes on -
to provide:

No action or proceeding in which notice has been served

on the Superintendent for the Five Civilized Tribes pur-

suant to the provisions of section 3 of the Act of

April 12, 1926 (44 Stat. 239), shall be removed to a

United States district court except upon the recommendation

of the Secretary of the Interior or his duly authorized

representative. The United States shall have the right

to appeal from any order of remand entered in any case

removed to a United States district court pursuant to the

provisions of the Act of April 12, 1926 (44 Stat. 239).

In the instant action it appears that the Superintendent has been
served and has elected not to remove this case.

The general rule is that all defendants must join in a peti-
tion for removal, though applicable to both joiné and interrelated
causes of action, does not apply to a cause of action which may be
removed under the separate and independent claim or cause of action
provision of §1441(c). Moore's Federal Practice, Volume 1A, 90.168[3.-2

The Court further finds that when removal is on the basis of a
federal question complications may arise because of the principle that
for original jurisdiétion the federal question must appear in the
plaintiff's complaint well pleaded. And, where the plaintiff's claim
rests on both a federal and state ground, plaintiff may pitch his
suit on ?he state ground. Moore's Federal Practice, Volume 1A,
¥0.168[3.-4] i

Additionally, the Removal Statute provides that the petitibn
for removal of a civil action or proceeding shall be filed within
thirty days after the receipt by the defendant, through service
or otherwise, of a copy of the initial pleading setting forth the
claim for relief, or within thirty da&s after the service of summons.
Additionally, it is provided that if¢the case stated by the initial
pleading is not removable, a petition or removal may be filed within

thirty days after receipt by the defendant, through service or other-

-3-



wise, a copy of an amended pleading, motion or order, or other paper
from which it may first be ascertained that the case is one which is
or has become removable.

More than thirty days had elapsed before the defendant,
Annie Studie, had sought to remove this case to this Court.

Fof the reasons above stated,

IT IS ORDERED that plaintiffs' Motion to Remand be and
the same is hereby sustained and this cause of action and complaint
are hereby remanded to the District Court of Delaware County, Oklahoma.

th
ENTERED this Zf day of September, 1977.

(Plo F Lo

CHIEF UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

LLOYD T. ABLES,

Plaintiff

No. 76-C-51-B I LLE D

SEP 181977

vs

ST. LOUIS~SAN FRANCISCO RAILWAY
COMPANY, A Corporation,

[P I N R R W N )

Defendant Jack C. Silver, Clerk

U. S. DISTRICT COURT

FINDINGS AND ORDER OF THE COURT

This cause came on for hearing before the Magistrate on the
10th day of June, 1977 on defendant's motion for summary judgment as
to Count I of plaintiff's complaint. Plaintiff appeared by its attor-
ney, Michael P. Atkinson, of Best, Sharp, Thomas & Glass; and defend-
ant appeared by its attorney, Grey W. Satterfield, of Franklin, Harmon
& Satterfield, Inc. The Court being fully advised in the premises
makes the following findings and order:

Defendant has moved for partial summary judgment as to Count
I of plaintiff's complaint in which plaintiff alleges that defendant
wrongfully and maliciously demoted him and thereby deprived him of a
reasonable expectation of continued employment as a supervisory em-
ployee. 1In Count II of his complaint, plaintiff alleges that he is
entitled to damages under the Federal Employers' Liability Act for
personal injuries he allegedly sustained while working for defendant
as a conductor. Defendant's motion is not directed toward Count IT.

Defendant asserts that it had the right to demote plaintiff
without cause under Oklahoma law sincé he had no contract of employ-
ment with plaintiff and his employment'was terminable at will. De-

fendant relies on Freeman vs C. R. I. & P. R. Co., 239 F.Supp. 661

(D.C. W.D. Okla. 1965); ahd Foster vs Atlas Life Insurance Co., 6 P.2d

805 (Okla. 1931). Plaintiff in his deposition recognized defendant's
right to terminate his employment withoput cause when he testified that
/

supervisory employees serve at the p%easure of the company and that

"They can fire you on the teléphone with a pink wire this afternoon".



Plaintiff's counsel also concede the rule, but urge that defendant's
employees who decided that plaintiff should be demoted did so mali-
ciously and unlawfully and were therefore guilty of actionable con-
spiracy. Plaintiff claims that the acts of defendant's officers were
unlawful in that they relied in part on a report made by a Springfield,
Missouri police officer which recited that plaintiff had been involved
in an accident, had been drinking, and would be arrested by the
officer if he drove his car onto the street (he was in a service
station driveway at the time). Plaintiff's theory is that a Missouri
statute, Vernon's Annotated Missouri Statutes, Section 610.100 (1973},
which makes arrest records confidential, applied to the police report,
~and the conduct of defendant's agents in obtaining and relying on a
copy of it was therefore unlawful and, as a result, constituted
actionable conspiracy on the part of defendant. This argument must

be rejected for several reasons. First, the Missouri statute relied
upon by plaintiff relates to arrest records and not to police reports
generally. The report cleérly reflects that plaintiff was not arrested.
Therefore, the report was not covered by the Missouri statute. Where
there is no unlawful conduct, there can be no conspiracy. In Hughes

vs Bizzell, et al, 117 P.2d4 763 {(Okla. 1941), the librarian of the

University of Oklahoma Medical School brought suit against the presi-
dent of the University and the dean of the medical school. She had
been discharged and conceded that the defendants had the right to
discharge her without cause. However, she contended that they had
slandered and defamed her before the Board of Regents in a hearing
to consider the propriety of her discharge and were therefore guilty
of an actionable conspiracy. The Court in rejecﬁing this contention
held:

"A conspiracy is a combination'of two Or more per-
sons to accomplish, by concerted action, some unlawful
purpose, or to accomplish a lawful purpose by unlawful
means. [Citations omitted.] It follows from this
definition that there can be no conspiracy 'where the
acts complained of, and the means employed in doing
the acts, are lawful.' Walker v. Mills, 182 Okl. 480,
78 P.2d 697."

Even assuming, arguendo, that defendant's officers who made

the decision to demote plaintiff did(éo unlawfully, defendant corpora-



tion cannot be held to account therefor. "A corporation cannot be a
party to a conspiraty consisting of the corporation and the persons
engaged in the management, direction and control of the corporate
affairs, where the individuals are acting only for the corporation
and not for any personal purpose of their own." 16 Am.Jur.2d, Con-
spiracy, Section 47. It is undisputed that defendant's officers had
no personal interest in demoting plaintiff, but were acting purely as
representatives of their corporate employer. Also, it will be noted
that none of the individual officers were made parties to this action.

In Nelson Radio & Supply Co. vs Motorola, 200 F.2d 911, 914 (5th Cir.

1952), the court in holding that a cause of action in conspiracy had
not been stated against a corporation, stated:

" *%% A corporation cannot conspire with itself any-
more than a private individual can, and it is the
general rule that the acts of the agent are the acts
of the corporation. Here it is alleged that the
conspiracy existed between the defendant corpora-
tion, *** [and its officers], who have actively
engaged in the management, direction and control

of the affairs and business of defendant. This

is certainly a unique group of conspirators. The
officers, agents and employees are not named as
defendants and no explanation is given of their
non-joinder. Nor is it alleged affirmatively,
expressly, or otherwise, that these officers,

agents and employees were actuated by any motives
personal to themselves. Obviously, they were
acting only for the defendant corporation. ***

"

Plaintiff urges that the Court should ignore the rule that an
employer has a right to discharge an employee without cause. In

support of its contention, it cites Monze vs Beebe Rubber Company,

316 A.2d 549 ( N. H. 1974); Peterman vs International Brotherhood of

Teamsters, 344 P.Zd 25 (Cal. App. 1959); and Frampton vs Central

Illinois Gas Company, 297 N.E.2d 425 (Ind. 1973). However, so long

as the rule is in force in the State of Oklahoma under the decisions

of its Supreme Court, this Court is bo?nd by it. Erie R. Co. vs

Tompkins, 304 U.S. 64, 58 S.Ct. 817, 82 L.Ed. 1188, 114 A.L.R. 1487
(1937). However, it should be observed that the cases cited by plain-
tiff in support of his contention that the rule should be changed

are not in point here, since each one involved the discharge of an
hourly paid laborer. Here, plaintiff wés a supervisory employee. An

. . A .
employer has a legitimate interest in hiring and retaining the best



supervisory employees available. Geary vs U. S. Steel Corporation,
319 A.2d4 174 (Pa. 1974). The Court could not ﬁind a holding which
would have a chilling effect on an employer's ﬁudgment of the guali-
fications of its supervisory employees.

The allegations contained in Count I of plaintiff's complaint
and the depositions, answers to interrogatories and affidavits on file
herein in support thereof do not present an issue of material fact.
Defendant's motion‘for partial summary judgment directed to Count I
of plaintiff's complaint should therefore be sustained.

IT IS SO ORDERED.

DATED on this the/E.wL day of Wq , 1977.
- &

(o &F G

United States District Judge




IN THE UNITED STATES DISTRICT COURT FOR THE
. NORTHERN DISTRICT OF OKLAHOMA

IRBY SPROUSE, ) |
) r
Defendant, ) Fol L E D
)
V. ) No. 77-C-45-B
) SEP1 91977
CONCLPT 21, INC., )
) jack C. Silver, Clor’s
Defendant. ) U. 8. DISTRIAT £oue
ORDER

The Court has for consideration Plaintiff's Application
to Dismiss Without Prejudice and has carefully perused the entire
file, the briefs and the recommendations concerning said motion,
and being fully advised in the premises, finds:

That the Plaintiff's Application to Dismiss Without
Prejudice should be sustained, provided, however, that the defend-
ant, Concept 21, Inc. be allowed to pursue its Counterclaim against
the plaintiff. Defendant's Counterclaim seeks a permanent injunction,
restraining the plaintiff from continuing to conduct business in the
defendant's name and/or to represent to the public that he has some
working relationship with the defendant. Rule 41(a)(2) F.R.C.P.

IT IS, THEREFORE, ORDERED that Plaintiff's Application to
Dismiss Without Prejudice be and is hereby sustained.

IT IS FURTHER ORDERED that the defendant, Concept 21, Inc.
be and is hereby allowed to pursue its Counterclaim against the
plaintiff.

Dated this /?7&& day of September, 1977.

é;éizg;‘ <i§{q /?2;2D4/Lc»gf’//

CHIEF JUDGE, UNITED STATES DISTRICT
COURT FOR THE NORTHERN DISTRICT OF
OKLAHOMA .




| VS.

. ANTHONY R. MUMPOWER,

 the files and records herein, and having heard the statements of

i pear personally or by his counsel or other representative, the

| Court finds as follows:

' day of July, 1977, at the hour of 10:00 o'clock a.m., on Motion

- -
IN THE UNITED STATES DISTRICT COURT FOR TEE | . B T[]

NORTHERN DISTRICT OF OKLAHOMA

SEP

ENTERPRISE SCHOOL PHOTOS, INC., 1 9?977

an Oklahoma Corporation,
Plaintiff,

No. 76-C—-203-B

LR N W W N R )

Defendant.

JOURNAL ENTRY OF JUDGMENT

This cause comes on for hearing on the 7th day of July,
1977, upcn Plaintiff's application for default judgment, and the

Court being fully advised in the premises and fully familiar with

counsel for the Plaintiff and having three times called the

Defendant in open Court, and the Defendant having failed to ap-

1. That this matter was set by this Court on the 7th

for Default Judgment for failure to answer. That on the 7th day
of July, 1977, the Defendant ha&ing been called three times in
open Court appearing not nor by his representative or coﬁnsel the
Court granted default judgment against said Defendant and‘refer—l
red the matter to the United States Magistrate for the purpose

of taking testimony as to the amount of the judgment to be enter-
ed.

Based upon the Findings and Recommendations of the
Magistrate filed herein,onzgaggét '7 1977, the Court finds that
the Plaintiff, Enterprise School Photos, Inc., should have ju@g—
ment in the amount of Fifty-One Thousand Four Hundred Fifteen and
88/100 Dollars ($51,415.88); that the Plaintiff should have judg-
ment for its costs herein accrued and accruing; that the Plain-

tiff, Enterprise School Photos, Inc., should have judgment for

Jack C. Silver, Giart
U. S. DISTRICT coun

i




;‘a reasonable attorney's fee for the use and benefit of its attor-

" ney, Larry Harral, in the amount of Two Thousand One Hundred and

00/100 Dollars ($2,100.00); and that this judgment should carry

gfinterest at the rate of 10% per annum from July 7, 1977, until

. full paid.

IT IS, THEREFORE, ORDERED, ADJUDGED AND DECREED by the

E?Court that judgment be and is hereby entered in favor of the

E:Plaintiff and against this Defendant.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED by the Court

that the Plaintiff, Enterprise School Photos, Inc., have judgment
' in the amount of Fifty-One Thousand Four Hundred Fifteen and
388/100 Dollars ($51,415.88); that the Plaintiff have judgment for
;iits costs herein accrued and accruing; that the Plaintiff, Enter-
. prise School Photos, Inc., have judgment for a reasonable attor-
gney's fee for the use and benefit of its attorney, Larry Harral,
fin the amount of Two Thousand One Hundred and 00/100 Dollars |
§($2,100.00); and that this judgment carry interest at the rate

~of 10% per annum from July 7, 1977, until fully paid.

=

CHIEF JUDGE, UNITED STATES DISTRICT
COURT FOR THE NORTHERN DISTRICT OF
OKLAHOMA




BOOTH,JAY & BOOTH
ATTORNEYS AT LAW
1419 5. DENVER
TULSA, OKLAHOMA 74119
(918) 583-4136

directed to pay the said sum of $1, 140, 00 forthwith to Susan Pequeen, through

IN THE UNITED STATES DISTRICT COURT FOR THE ;

NORTHERN DISTRICT OF OKLAHOMA

FARMERS INSURANCE COMPANY, INC., No. 75-C-92-B

Plaintiff,

F1LELD

)
)
)
)
Vs. )
)
DAVID ARMSTRONG, ET Al., )
~ )
Defendants. )

SEP 161977

ORDER OF SETTLEMENT S
ON STIPULATION OF ujasﬁkg;g?g{g;’ gﬁlﬁ%’l
THE PARTIES AS TO .

. TTHE DEFENDANT,
SUSAN HANSON PEQUEEN

NOW én this'[_@_‘%y of September, 1977, this cause comes on for
consideration upon tﬁe Application of Susan Hanson, now Pequeen, for an
order of the Court allowing her the sum of $1, 140. 00 as her share of the pro-
ceeds of the policy of insurance previously deposited with the clerk of this

Court by the plaintiff. The Court, upon consideration, finds that all parties,

“heretfo have agreed to the payment of said sum and that same is.fair and equit-

'ak))Le to Susan Hanson Pequeen and to the other parties heretos including the mi
ITYIS THEREFORE ORDERED, ADJUDGED AND DECREED by
the Court that Susan Pequeen, formerly Susan Hanson, have and receive as
her shére of the funds on deposit herein the sum of $1, 140. 00, the payment
of which‘ shall satisfy and discharge her from any further rights or claims in
and to said funds.
IT IS FURTHER ORDERED, ADJUDGED AND DECREED by the

Court that the clerk of this Court be, apd he is hereby, authorized and

her Attorney, Gary M. Jay.

110X

JUDGE

o F e

/




.
- ‘ .

Approved as to Form and Content:

by

T ,.4?,,,.,—

- Rosq Hutchins, A‘Eﬁerney for the defendarits,
Wagnon ‘and for Td Munson and Murray Stewart,
Co- -Counsel.

7

e

w"’”@hﬁomas I, Tucker
Attorney for D.I.S.R.S.

/

\ \fThomas R. Brett,
Attorney for St. Francis Hospital and for

T. J. Sinclair, Co-Counsel
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IN THE UNITED STATES DISTRICT COURT l" EE ED
FOR THE NORTHERN DISTRICT OF OKLAHOMA

WILLIAM G. VANDEVER,
d/b/a WILLIAM G.

26k C. Sitver, ey
VANDEVER & COMPANY,

s DISTRICT COURT

Plaintiff,

Vs, No. 76-C-640-B
HASTINGS PORK, a partner-
ship and HAYDEN H. THOMPSON,
an individual, and J.E.
FEUERHELM, an individual,

Defendants.

ORDER

The Court has for consideration defendants' Motion to
Quash Summons, Objection to Jurisdiction and Motion to Dismiss
and the Court has carefully reviewed the pleadings, affidavits
and briefs filed by all of the parties hereto and has carefully
considered the recommendations of the Magistrate concerning the
motions, and being fully advised in the premises, FINDS:

That the defendants' Motion to Quash Summons, Objection
to Jurisdiction and Motion to Dismiss should be sustained for
the reasons stated herein.

This is an action by an individual resident of the State
of Oklahoma against a Nebraska partnership and its general part-
ners for an alleged breach of contract based upon a document
delinéated as "Authorization to Obtain Loan".

Jurisdiction is based solely upon a dive:sity of citizenship.
The Complaint alleges that the plaintiff is a "resident" of the
State of Oklahoma and that the defendant Hastings Pork is a partner-
ship orgahized under the laws of Nebraska. No allegation is made
as to the "residence" of the individu;l defendants, Hayden H.
Thompson and J. E. Feuerhelm.

The pleadings and affidavits submitted show that none of the
defendants were served with Summons or Complaint in the State of
Oklahoma, but all were served pursuan%;to the Oklahoma Long-Arm

Statutes in jurisdictions outside of the state. None of the



® @
defendants do business in the State of Oklahoma nor have they
ever conducted business in the State of Oklahoma.

The pleadings and affidavits before the Court show that the
"Authorization to Obtain Loan", which was allegedly breached, -
was presented to the defendants in Nebraska, by a Nebraska loan
broker, Donald E. Benson. Mr. Benson had done business as a
co-broker with the plaintiff on a previous occasion and had thé
plaintiff's contract forms in his possession in Nebraska. Mr.
Benson solicited the defendants,vin the State of Nebraska, to
engage the services of the plaintiff.

The defendants did not enter the State of Oklahoma, at any
time relevant to this action, and their only contact was through
telephone qalls or correspondence which pertain to the plaintiff's
request for information from the defendants. Mr. Benson, as
co-broker, was the contact for the plaintiff in Nebraska with
the defendants. Mr. Benson was considered an "associate" or
field representative of the plaintiff, in Nebraska, and for
such efforts he was to receive a commission from the plaintiff.

The defendants assert that this Court is without jurisdiction
of the person of the defendants or the subject matter of this
action.

12 0.S8.(1971) §187(a)‘of the Oklahoma Statuteé authorizes
jurisdiction in Oklahoma over a non-resident defendant when a
cause of action arises from "the transaction(of any business
within this state". A newer and parallel section of 12 0.S.
(1971) §1701.03 likewise authorizes such jurisdiction over
claims based on the non-resident defendant's "transaction of
any busimess". These provisions require both minimum reasonable
contact between a defendant and the State of Oklahoma and that
the claim sued upon in Oklahoma derives itself from the purpose-

ful acts of the defendant in Oklahoma. Garrett v. Levitz

Furniture Corp., 356 F. Supp. 283, 284 (N.D.Okl. 1973); Crescent

Corp. v. Martin, 443 P.2d 111, 117 (Okl. 1968). 1In a diversity

/

case, a Federal court is limited in(}ts ability to effectuate




extra territorial service of process and jurisdiction by the law

of the forum state. F.R.C.P. 4(e) and (f); Jem Engineering

and Mfg., Inc. v. Toomer Elec. Co., 413 F. Supp. 481 (N.D.Okl.

1976).
To constitute doing business in Oklahoma, a defendant's
activities must be substantial, continuous, and regular as dis-

tinguished from casual, single or isolated. Anderson v. Shiflett,

435 F.2d 1036, 1037 (10th Cir. 1971). 1In addition, in considering

the question of personal jurisdiction when the defendant is an

individual, as in the case at bar, the analysis must be more

rigorous and restrictive than it is when it is a corporation

which is engaged in arguable business activities. Id. at 1038.

Further, the defendant must personally avail himself of the

privilege of doing business in the State of Oklahoma and by doing

so invoking the benefits and protection of its law. Id. at 1038.
Even though the contract at issue in this case states that

it shall be governed by the laws of the State of Oklahoma, such

perfunctory statement is irrelevant when the question of juris-

diction over the defendant is at issue. Anderson v. Shiflett,
at 1037.

- The Oklahoma Supreme Court in Roberts v. Jack Richards

Aircraft Co., 536 P.2d4 353, 355 (Okl. 1975) held:

"To assert personam jurisdiction over a
foreign corporation by 12 0.S. (1971)

§187, the\recordlshould show a voluntarily
committed act of the defendant by which

that defendant purposefully availed itself

of the privilege of conducting activities
within the State so as to invoke the bene-
fits and protection of the laws of Oklahoma."

Thus, where a non-resident purchaser of services did not initiate
the conta;t which gave rise to a contﬁact claim by an Oklahoma

resident, and where the purchaser has no other relationship with
Oklahoma, Oklahoma's Long-Arm Statutes simply do not apply. Jemnm

Engineering and Mfg., Inc. v. Toomer Elec. Co., supra.; Vacu-Maid,

Inc. v. Covington, 530 P.2d 137 {(Ct. App. Okl. 1975).
The Court finds that the circumsgénces surrounding the

alleged "Authorization to Cbtain Loaﬁ", its execution, and per-



formance demonstrate nofreasonable relationship with Oklahoma
which could give rise to a basis for jurisdiction over the
defendants in thls forum. In addition, the plaintiff's Complaint
reflects only that the plalntlff is a "resident" of the State of
Oklahoma. Jurisdiction, in this case, 1s asserted under Title
28 U.S.C. §l332(a) which provides that the District Courts of
the United States shall have original jurisdiction in all civil
actions where the matter in controversy exceeds the sum of Ten
Thousand Dollars ($10,000) and it is between "citizens" of
different States or citizens of a State and foreign States and
citizens thereof. Allegations of citizenship are required to

meet the jurisdictional requirements. Guerrino v. Ohio Casualty

Insurance Company, 423 F.2d 419, 421 (3rd Cir. 1970); Boehnen

v. Walston & Company, Inc., 358 F. Supp. 537 (D.C.S.D. 1973);

Attwell v. City of Chicago, 358 F. Supp. 1248 (D.C.Wis. 1973).

IT IS, THEREFORE, ORDERED that the defendants' Motion to
Quash Summons, Objection to Jurisdiction and Motion to Dismiss
be and is hereby sustained. .

DATED this ZQ(c*aay of September, 1977.

Cgf g"W

ALLEN E. BARROW

CHIEF JUDGE

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT
OF OKLAHOMA




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

KEENE CORPORATION,
Plaintiff,

vs. No. 76-C-570-B

HAROLD J. HOOVER and

RICHARD A. MAWDSLEY,
d/b/a ROAD RUNNER

R i i T i i
i iy )
ey
g,
= l

DISTRIBUTING COMPANY, Sgpfd
Defendants. .ﬁg%@ s
S, DiSTRyey ek
T COup
STIPULATION AND ORDER OF )

DISMISSAL WITH PREJUDICE

The plaintiff and defendants, having stated that the
above-entitled action, and each and every claim for relief
asserted therein, whether asserted by plaintiff or defendants,
may be dismissed with prejudice, each party to bear its or
his own costs, and the Court being fully advised, IT IS
ORDERED that this cause of action and complaint and the
counterclaim of the defendants, and each of them, be and
the éame are hereby dismissed with prejudice to the bringing
of a future action thereon and that each party hereto shall

bear its or his own costs.

DATED this /4ﬁl day of M , 1977.

12

A
s

UNITED STATES DISTRICT JUDGE

N —




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,

Plaintiff,

vS. CIVIL ACTION NO. 77-C-262-B

ELMRIA HILL, a/k/a ELMIRA
HILL, CHARLOTTE BROOKENS,
SURETY FINANCE, INC., COUNTY
TREASURER, Tulsa County, and
BOARD OF COUNTY COMMISSIONERS,
Tulsa County,

FILEPp
SEP 14 1977

Jack C. Sityer Clerk
U S, DISTRICT coujny

N Nt N s N st N et Vs St i N i St

Defendants.

JUDGMENT OF FORECLOSURE

~THIS MATTER COMES on for consideration this z2?§2i
y ji N "%, -
day of x;éﬂgZﬁ%M)ﬁu;% 1977, the Plaintiff appearing by Robert
U .

P. Santee, Assistant United States Attorney; the Defendant,

Surety Finance, Inc., a/k/a Surety Finance Service, Inc., ap-
pearing by its attorney, Cull Bivens; the Defendants, County
Treasurer, Tulsa County, Oklahoma, and Board of County Commissioners,
Tulsa County, Oklahoma, appearing by Kenneth L. Brune, Assistant
District Attorney; and the Defendants, Elmria Hill, a/k/a Elmira
Hill, and Charlotte Brookens, appearing not.
The Court being fully advised and having examined
the file herein finds that Defendants, Charlotte Broockens and
Surety Finance, Inc., a/k/a Surety Finance Service, Inc., were
- served with Summons and Complaint on June 30, 1977; that De-
fendant, Elmria Hill, a/k/a Elmira Hill, was served with Summons
and Complaint on July 8, 1977; and that Defendants, County
Treasurer, Tulsa County, Oklahomé, and Board of County Commissioners,
Tulsa County, Oklahoma, were served with Summons and Complaint on
June 24, 1977, all as appears from the U.S. Marshals Service herein.
It appearing that Defendant, Surety Finance, Inc., a/k/a
Suretvainance Service, Inc., has duly filed its Answer herein on

July 7, 1977; that Defendants, County Treasurer, Tulsa County,



Oklahoma, and Board of County Commissioners, Tulsa County, Oklahoma,
have duly filed their Answers herein on July 25, 1977; and that
Defendants, EFlmria Hill, a/k/a Elmira Hill, and Charlotte Brookens,
have failed to answer herein and that default has been entered
by the Clerk of this Court.

The Court further finds that this is a suit based
upon a mortgage note and foreclosure on a real property mortgage
securing said mortgage note and that the following described
real property is located in Tulsa County, Oklahoma, within the
Northern Judicial District of Oklahoma:

Lot Seventeen (17), Block Six (6), BULLETTE HEIGHTS

SECOND ADDITION, Tulsa County, State of Oklahoma,

according to the recorded plat thereof.

THAT the Defendant, Elmria Hill, did, on the 1llth day
of September, 1972, execute and deliver to the Administrator
of Veterans Affairs, her mortgage and mortgage note in the sum
of $10,500.00 with 4 1/2 percent interest per annum, and further
providing for the payment of monthly installments of principal
and interest. N

The Court further finds that Defendant, Chariotte Brookens,
was the grantee in a deed from Defendant, Elmria Hill, dated an
filed December 26, 1972, in Book 4049, Page 456, records of
Tulsa County, wherein Defendant, Chérlotte Brookens, as