IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

MILDRED FAYE STOKES BREUER, F L
E
Plaintiff, b
SEP \
vs. 301977
Jac ™
HODGES MOVING & STORAGE CO., ' -kD?sS“I“ngg%r’ Clerk
a corporation, ‘TCOURT

Defendant, No, 76-C-473-C
and
THE HOME INSURANCE COMPANY and

ALLIED VAN LINES, INC., a
corporation,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
Additional Defendants. )
ORDER OF DISMISSAL WITH PREJUDICE

NOW on this gﬁéﬁt"day of ék%ﬁiﬂmibi . 1977, upon

application of the parties,

IT IS HEREBY ORDERED that the above entitled cause and
the Cross-Complaint be and the same is dismissed with prejudice to

any further action thereon.




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

JAMES ROBERT BOYD,
Plaintiff, 77-C-333-B
vs.

FI1LED

SEP 301977

RICHARD CRISP, NORMAN HESS, and
RICHARD SACCARO,

Defendants.

N N’ N N’ S N N S SN N

Jack C. Silver, Clerk
U. S. DISTRICT COURT

ORDER TRANSFERRING

The Court has for consideration the Motion to Dismiss
filed by the defendant, Richard Saccaro, the brief in support
thereof, and the response of the plaintiff, thereto, and, being
fully advised in the premises, finds:

This action was originally commenced by the plaintiff,
James Robert Boyd, pro se, presently incarcerated in the McLeod
Honor Farm. He sues Richard Crisp, Warden of the Oklahoma
State Penitentiary at McAlester, Oklahoma; Norman Hess, Associated
Warden, Care and Custody, McAlester, Oklahoma, and Richard Saccaro,
a dentist in private practice in the City of McAlester, Oklahoma.
The Motion to Dismiss filed by the defendant, Richard Saccaro,
is ﬁremised on failure to state a claim and that this Court lacks
jurisdiction.

In his response, the plaintiff, James Robert Boyd, moves
the Court to transfer this case to the Eastern District of
Oklahoma, where admittedly proper! venue exists.

There is no question that the proper venue for this case
is in the Fastern District of Oklahoma

Title 28 U.S.C. §1406(a) provides:

"(a) The district court of a district in which is filed

a case laying venue in the wrong division or district

shall dismiss, or if it be in the interest of justice,

transfer such case to any/district or division in which
it could have been brought."



Plaintiff has alleged a violation of Section 1983, Title
42 U.S.C.

The Court, therefore, finds, that in the interests of
justice, and pursuant to 28 U.S.C. §1406(a) this case should
be transferred to the Eastern District of Oklahoma.

IT IS, THEREFORE, ORDERED that this cause of action and
complaint and all pleadings are hereby transferred to the
United States District Court for the Eastern District of Oklahoma.

ENTERED thisvggbéﬁlday of September, 1977.

CHIEF UNITED STATES DISTRICT JUDGE




IN E UNITED STATES DISTRIC OURT FOR THE
NORTHERN DISTRICT OF LAHOMA

DOUGLAS W.SELLS and _ )
NORMA L.SELLS, Husband
and Wife, Individually and ) :
as Suriviving Father and CIVIL NO. 77-C-27-C
Mother For and On Behalf of )
the Heirs, Executors and CIVIL NO. 77-C-364-C
Administrators of the Estate )
of Prentiss Douglas Sells,
Deceased, )
And

)
BRENDA FERGUSON and

CHIQUITA FOSTER, and )
MARVIN FOSTER, Individually
and as Surviving next of kin, ) = l L E D

For and On Behalf of the Heirs,

Executors and Administrators of )
the Estate of Clotiel Foster and SEP 301977
Dale Foster, Deceased, )

Plaintiffs, Jack C. Silver, Clerk

YU. S. DISTRICT COURT
)

Vs.

THE UNITED STATES OF AMERICA

and the CITY OF SAND SPRINGS, )
OKLAHOMA, a Municipal Corporation,
Defendants )

JOURNAL ENTRY OF JUDGMENT

NOW on this 22nd day of September, 1977, the above styled and
numbered causes of action came on for hearing, having been heretofore con-
solidated for trial by Order of the Court entered herein on September 7, 1977}
Plaintiffs Douglas W. Sells and Norma L. Sells being present and represented
by the their Attorneys, Frank R.Hickman and Stephen M. Booth; Plaintiffs
| Brenda Ferguson, Chiquita Foster and Marvin Foster being present and re-
presented by their Attorney, Paul D.Brunton; the Defendant, United States
of America being represented by its Attorney, Ben Baker, Assistant United
States Attorney, and John Chronister.

AND all parties having rested after trial of the issues to the Court

I
on September 21, 1977, the Court proceeded to hear the arguments of counsel

and thereafter the Court having announced findings of fact and conclusions of
law, finds upon the ultimate issues herein as follows:

That Plaintiffs Douglas W. Sells and Norma L. Sells are entitled tg

¥

judgment against the Defendant, United States of America, for the sum of

’

-



$32, 138. 25 money damages for the wrongful death of Prentiss Douglas Sells.

That Plaintiffs Brenda Ferguson, Chiquita Foster, and Mafvin
Foster are entitled to judgment against the Defendant, United States of
America, for the sum of $ 46,402.78 money damages for the wrongful
death of Clotiel Foster.

That Plaintiffs Brenda Ferguson, Chiquita Foster and Marvin
Foster are entitled to judgment against the Defendant, United States of
America, for the sum of $11,095.00 money damages for the wrongful death
of Dale Foster.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED by
the Court, that Plaintiffs Douglas W. Sells and Norma L. Sells have and re-
cover judgment against the Defendant, United States of America, in the
amount of $32,138.25, together with interest thereon at the rate of 10 per
cent per annum from the date of judgment, and for the costs of the action.

IT IS FURTHER ORDERED,i ADJUDGED AND DECREED by the
Court that Plaintiffs Brenda Ferguson, Chiquita Foster and Marvin Foster
have and recover judgment against the Defendant, United States of America,
in the tbtal amount of $57,497.78 , together With interest at the rate
of 10 per cent per annum from the date of judgment and for the costs of the

action.

y UDGE

Approved as to Form avweisemband

T gl

Frank R, Hickman, Attorney for
Plaintiffs, Douglas W.Sells and Norma L. Sells

14

D DG

—Paul D. Brunton, Attorney for Plaintiffs,
Brenda Ferguson, Chiquita Foster and
Marvin Foster

Rew Sadhe.

-

Ben Baker, Attorney for Defendant, ¢
United States of America




IN THE UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF
! OF OKLAHOMA

DOUGLAS W. SELLS and

NORMA L. SELLS, Husband
and Wife, Individually and
as Surviving Father and
Mother For and On Behalf
of the Heirs, Executors
and Administrators of the
Estate of Prentiss Douglas
Sells, Deceased,

and

)

)

)

)

)

)

)

)

)

)

)

)

BRENDA FERGUSON and )
CHIQUITA FOSTER, and )
MARVIN FOSTER, Individually )
and as Surviving Next of )
Kin, For and On Behalf of )
the Heirs, Executors and )
Administrators of the Estate )
of Clotiel Foster and )
Dale Foster, Deceased, )
)

)

)

)

)

)

)

)

)

)

Plaintiffs,
vSs.
THE UNITED STATES OF AMERICA

and the CITY OF SAND SPRINGS,

OKLAHOMA, a Municipal Corporation, CIVIL NO. 77-C=-27-C

Defendants. CIVIL NO. 77 C-364-C

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Now on this 22nd day of September, 1977, this cause havin
been submitted to the Court for decision, after presentation of
evidence on September 21, 1977, finds that the plaintiffs in each
of the above entitled causes sustained, by a preponderance of the
evidence, the burden of proof, and the Court accordingly finds the
issues in favor of plaintiffs and against the defendant.

The Court finds that in 1964 the Corp of Engineers
completed the Keystone Dam Reservoir Project, and in 1968, in
furtherance of said project, const;ucted a low water or redirectio
dam approximately eight miles below the Keystone Dém; that on the
north side of the low water dam there is maintained a gate area
which permits water to flow through such gates; that when water is
released from the main dam facility, it takes approximately three
hours for such water to reach the ;gw water dam from the main dam

facility; that having once reachéd the low dam, said water will




rise approximately two agd one half feet in the first hour, and in
the next three hours, three to three and one half feet; that north
of the low dam site and immediately downstream therefrom, the

Corp of Engineers leased to the City of Sand Springs certain land
for the express purpose of having said City operate a recreational ‘
park; that in said park was constructed ball diamonds, picnic areas,
sand beaches, boat ramp and other facilities to accommodate the
public; that the public is invited to use said facilities, includ-
ing swimming, wading and fishing activities in the area; that the

defendant, through the Corp of Engineers, prior to July 25, 1976,

was fully aware how the deceptively calm water can create a danger
ous undertow and swift current by release of water from the Keystone
Reservoir; that such danger was unknown by the deceased persons;
that on July 25, 1976, there was erected a warning signal on two
islands for the purpose of warning‘boaters R S N N e Peiiks
PSRt dicdimieaer; that warning signs were posted on the north
edge of the low water dam, but no warning signs regarding the
dangerous undertow and prohibition to swimming had been erected
below the dam; that on July 25, 1976, on a summer weekend, many
people were making use of the recreational facilities at the park;
that Prentiss Douglas Sells, Clotiel Foster and her son, Dale
Foster, among others, while enjoying such facilities, went wading,
along with others, below the low water dam; that upon Eugene
Ferguson noting a rise in the water, all in his group were directed
A, WHC,
to and did move further south down the river %o the low water dam;
that the water continued to rise, and that Clotiel Foster found
that she was unable to control herself in the water, was carried
towards the lo@ water dam; that Pr?ntiss Douglas Sells and Dale
Foster entered the water near the dam in a rescue aftempt; that each
was unsuccessful, and in their attempt, were asphyxiated by drowning;
that Clotiel Foster, after attempt was made to rescue her by Eugen
Ferguson, her son-in-law, she too was asphyxiated by drowning; that
at the time of the drowning of sai@/three individuals, the water

had developed in a swirling mannet and that same had created an




uncontrollable undertow; that although there was a warning sound

at the Keystone Dam several hours before of the intended release

of such water and red lights between the low water dam and the Key
stone Dam were blinking for the purpose of warning the public, such
lights were not installed nor in use on the low water dam at the
time of the drowning, and no iaégﬁzr notice given of the release
of the water by the Corp of Engineers to said deceased persons; that
in this regard, said deceased persons were without neglect; that
no oral or written notice had been given said decedents prior to

their drowning of the danger of such undertow, nor were there any

rescue facilities available at the time for the purpose of attempt
ing such rescue; that said individuals were not trespassers but
permissive users and the Court finds that the defendant owed a duty
to give warnings adequate of the change of condition, and in this
it failed so to do, and that the release of such water and the
failure to give such warnings was the proximate cause of the death
of each of said decedents.

The Court finds that although a special and unusual danger
was created by the construction of said low water dam, and release
of water from the Keystone Dam, and that special danger warnings

could have been given at little cost, a general warning by the

{r

posting of a sign advising no swimming may or may not be sufficien!
to advise the public, and the deceased in particular, of the dangek
which was created by the rising water.

The Court further concludes that by reason of Title 12,
Section 1053 of the Oklahoma Statutes, and Title 12, Section 1055
of the Oklahoma Statutes, plaintiffs are entitled to recover judg-
ment, including funeral expenses, as set out in their complaint and
is more fully described in theJournal Entry of Judgﬁent filed
hérein.

The Court further concludes that the determination in this
case is based upon special facts and is not to be construed as

indicating a general liability on the part of the defendant as it

g




may relate to other occurrences in the use of the Keystone Dam

Proiject.

States District Judge

APPROVED AS TO FORM AidiBee@@ihensy .

4B
Ay A

v Frank R. Hickman

Attorney for Plaintiffs, Sells.

Paul D. Brunton

Attorney for Plaintiffs, Ferguson
and Foster.

e Balle

Ben Baker

Attorney for Defendant, United
States of America.




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,
Plaintiff,

vs. CIVIL ACTION NO. 77-C-294-C

EDWIN E. ROBINSON a/k/a
EDWIN EARL ROBINSON, and
CAROLYN A. ROBINSON,

'L E

C&p k
SEP 3 01577

Defendants.

| Jack . Silver, Cler
JUDGMENT OF FORECLOSURE - 5. DISTRICT COURT

hee

THIS MATTER COMES on for consideration this 3o

day of October, 1977, the Plaintiff appearing by Robert P.
Santee, Assistant United States Attorney; and the Defendants,
Edwin E. Robinson a/k/a Edwin Earl Robinson and Carolyn A.
Robinson, appearing not.

The Court being fully advised and having examined.
the file herein finds that Defendants, Edwin E. Robinson a/k/a
Edwin Earl Robinson and Carolyn A. Robinson, were served on
July 13, 1977, as appears from the United States Marshal's Service
herein. '

It appearing that the Defendants, Edwin E. Robinson
a/k/a Edwin Earl Robinson and Carolyn A. Robinson, have failed
to answer herein and that défault has been entered by the Clerk
of this Court.

The Court further finds that this is a suit based
upon a mortgage note and foreclosure on a real property mortgage
securing said mortgage note upon the following described real
property located in Tulsa County, Oklahoma, within the Northern
Judicial District of Oklahoma:

Lot Twenty-One (21), Block Four (4), VALLEY

VIEW ACRES ADDITION to the City of Tulsa, .

County of Tulsa, State of Oklahoma, according

to the recorded plat thereof.

THAT the Defendants, Edwin E. Robinson and Carolyn A.

Robinson, did, on the 23rd day of July, 1976, execute and deliver



to the Administrator of Veterans Affairs, their mortgage and
mortgage note in the sum of $10,750.00 with 9 percent interest
per annum, and further providing for the‘payment of monthly
installments of principal and interest.

The Court further finds that Defendaﬁts, Edwin E.
Robinson and Carolyn A. Robinson, made default under the terms
of the aforesaid mortgage note by reason of their failure to
make monthly installments due thereon, which default has continued
and that by reason thereof the above-named Defendants are now
indebted to the Plaintiff in the sum of $10,842.44 as unpaid
principal with interest thereon at the rate of 9 percent per
annum from August 1, 1976, until paid, plus the cost of this
action accrued and accruing.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that
the Plaintiff have and-recover judgment against Defendants,
Edwin E. Robinson and Carolyn A. Robinson, in personam, for
the sum of $10,842.44 with interest thereon at the rate of 9
percent per annum from August 1, 1976, plus the cost of this
action accrued and accruing, plus any additional sums advanced
or to be advanced or expended during this fdreclosure action
by Plaintiff for taxes, insurance, abstracting, or sums for
the preservation of the subject property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that
upon the failure of said Defendants to satisfy Plaintiff's
money judgment herein, an Order of Sale shall be issued to
the United States Marshal for the Northern District of Oklahoma,
commanding him.to advertise and sell with appraisement the
real property and apply the proceeds thereof in satisfaction
of Plaintiff's judgment. The residue, if any, shall be deposited
with the Clerk of the Court to await further order of the Court.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that
from and after the sale of said property, under and by virtue

of this judgment and decree, all of the Defendants and each



of them and all persons claiming under them since the filing
of the complaint herein bé and they are forever baried and
foreclosed of any right, title, interest or claim in or to

the real property or any part thereof, specifically including
any lien for personal property taxes which may have been filed

during the pendency of this action.

LA O Conlc

UNITED STATES DISTRICT JUDGE

APPROVED

P

ROBERT P. SANT
Assistant United States Attorney
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IN THE UNITED: STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

No. 76-C-644-C

BILLY RAY WALTERS, #90927
Petitioners,
V.

STATE OF OKLAHOMA, ET AL.,

N N S N S e S N

Respondents.

FiLE ]

SEP 30 e/ <

ORDER - Jack C. Silver, Clerk
This is a proceeding brought pursuan&hé%Bnggﬂﬁz&%ﬁgﬁbns of

Title 28 U.S.C. § 2254, by a state prisoner confined at the Oklahoma
State Penitentiary, McAlester, Oklahoma. Respondent has filed a
Response, pursuant to an Order of the Court directing it to show
cause why the Writ of Habeas Corpus should not be granted.
Petitioner attacks the validity of the judgment and sentence
rendered and imposed by the District Court of Tuisa County, State
of Oklahoma in Case No. CRF-75-1014, wherein, after a trial by a
jury, petitioner was found guilty of Burglary, First Degree, After
Former Conviction of a Felony, and was sentenced on September 19,
1975, to forty (40) years imprisonment. A direct appeal was per-
fected to the Court of Criminal Appeals of the State of Oklahoma,
Case NO. F-76-168, which affirmed the Judgment and Sentence on

September 13, 1976. Walters v. State, Okl. Cr., 554 P.2d 862 (1976).

Petitioner demands his release from custody and as grounds
therefor claims that he is being deprived of his liberty in violation
of rights under the Constitution of the United States of America.

In particular, petitioner claims:

1) That his counsel was ineffective in violation of
the Sixth Amendment.

2) That he was denied due process and equal protection
in violation of the Fourteenth Amendment;

3) That he received excessive punishment;

4y That he did not commit the crime of which he was
convicted;

5) That the evidence was insufficient to support his
conviction; :



6) That the trial court erred in its admission into

evidence of certain photographs;

7) That the trial court erred in allowing the jury
to separate after submission of the case;

8) That the trial court erred in admitting evidence
of a prior conviction claimed to be invalid with-
out a bifurcated trial; and

9) That the information under which he was charged
and convicted was defective.

The only issues raised in the direct state appeal of the pe-
titioner's conviction were (1) the evidentiary error of admitting
prejudicial photographs; (2) allowing the jury to separate after
submission of the case; and (3) the excessiveness of the sentence.

The femaining issues raised by the petitioner in his federal habeas
corpus petition have not been presented for review by a state court.
The petitioner has not sought post-conviction relief provided by

22 0.S. 1971, § 1080, on any of the issues raised in this pétition.

Habeas corpus Jjurisdiction of persons in custody pursuant to the
judgment of a state court is conferred on federal courts by 28 U.S.C.,
§ 2254, which requires exhaustion of available state remedies prior
to the filing of a federal habeas corpus petition. Pitchess v. Davis,
21 U;S. 82, 486, 44 L.Ed.2d 317, 321, 95 S.Ct. 1748 (1975). It is
only when the issue is clearly one of law and there are no facts to be
developed that the petitioner is not required to avall himself of state
post—~conviction procedures in the sentencing court. Sandoval v.

Rodriguez, 461 F.2d 1097, 1099 (10th Cir. 1972). Moles v. State of

Oklahoma, 384 F. Supp. 1148 (W.D. Ok1l.1974).

Thus; the issues raised by the petitioner, having not been pre-
sented to the state courts, are not properly before this Court for
adjudication. See, Hoggatt v. Page, 432 F.2d 41, 43 (10th Cir.1970).

Additionally, with respect to Petitioner's claim of ineffective
counsel, Petitioner alleges only in a cdncluscry fashion, that he re-
ceived ineffective assistance of counsel in his state court trial.

No specific allegations of facts indicating any basis for such alle-
gation is made. To sustain a claim of incompetent or ineffectilve
counsel it 1s necessary to demonstrate tgat the representation was

such as to make the trial a mockery, %/sham or a farce. Ellis v.



State of Oklahoma, 430 F.2d 1352, 1356 (10th Cir. 1970); Linebarger

v. State of Oklahoma, 404 F.2d4 1092, 1095,(10th‘0ir. 1968). There
is no indication from the record in this case of incompetence on the
part of the petitioner's attorney. Further, no allegation having
been made by the petitioner as to any particular in which the repre-
.sentation was inadequate, his conclusorykaverment imposes no obli-

gation for a hearing. Eskridge v. United States, 443 F.2d 4ko,

443 (10th Ccir. 1971).

The petitioner's claim that the sentence imposed by the Court
was excessive is also without merit. Title 21 0.S. 1971, § 1436, pro-
vides that Burglary is punishable by imprisonment in the penitentiary;
that Burglary in the First Degree is punishable for any term not less
than seven (7) nor more than twenty (20) years. Title 21 0.S. Supp.
1976, §51(1), provides that every person who, having been convicted
of any offense punishable by imprisonment in the penitentiary, subse-
quently commits any crime after such conviction, which is punishable
by a term exceeding five (5) years for the subsequent offense, is
punishable for the subsequent conviction for a term of not less than
ten (10) years. Thus, Burglary in the First Degree, After Former
Conviction of a Felony is punishable by only a minimum sentence. There
is no maximum sentence for conviction of such offense. Therefore,
the petitioner's sentence of forty (L40) years imprisonment is within
that allowed by statute.

The petitioner's claim that his sentence was excessive does not

raise a federal constitutional question. Karlin v. State of Oklahoma,
412 F. Supp. 635, 637 (W.D. Okl. 1976). When the sentence imposed is
within the limits prescribed by statute for the offense committed,
it ordinarily will nbt be regarded as cruel and unusual. Xarlin,

supra, citing Edwards v. United States, 206 F.2d 855, 857 (10th Cir.

1953).

As additional grounds for relief petitioner claims that the
evidence was insufficient to support his conviction.

The sufficiency of evidence to support a state conviction

¥ .
raises no federal constitutional question. Capes v. State of Oklahoma,

412 F. Supp. 1111, 1115 (W.D. Okl. 19763; Young v. 3State of Alabama




433 F.2d 854, 855 (5th Cir. 1971). The guilt or innocence of an
accused person when Qetermined by a state court is not subject to
review by federal courts in habeas corpus proceedings. A state
prisoner is entitled to relief in federal courts only when rights
guaranteed by the United States Constitution have been denied him.
Sinclair v. Turner, U447 F.2d 1158, 1161 (10th Cir. 1971); Bradshaw

v. State of Oklahoma, 398 F. Supp. 838, 843-844 (E.D. Okl. 1975).

The petitioner also alleges error on the part of the state court
in admitting into evidence "gruesome and highly prejudicial photographs."”
The admissibility of photographs was an evidentiary question for the
state trial judge. Mercado v. Massey, 536 F.2d 107, 108 (5th Cir.
1976). Unless there is a denial of fundamental fairness or the denial
of a specific constitutional right, no constitutional issue is involved.
Maglaya v. Buchkoe, 515 F.2d 265,268 (6th Cir. 1975). Questions relating
to the admissibility of evidence are usually a matter of state law and

procedure not involving constitutional issues. Jones v. Wyrick, 415

F. Supp. 108, 110 (E.D. Mo. 1976); United States, ex rel Smith v.

Fogel, 403 F. Supp. 104, 106 (N.D. I1l. 1975); and Stallings v. State

of South Carolina, 320 F. Supp. 824, 825 (D. Ct. S.C. 1970). Trial errors

such as the erroneous admission of evidence cannot afford a basgis for

collateral attack. Cassell v. People of State of Oklahoma, 373 F.

Supp. 815, 817 (E.D. Okl. 1973). A state court's rulings on admissi-
bility of evidence do not present grounds for federal review. Buchannon
v. Wainright, 474 F.2d 1006, 1007, (5th Cir. 1973). The only question
considered on an application for habeas corpus is whether the ad-

mission of evidence constituted a denial of due process. United States,

ex rel Mertz v. State of New Jersey, 423 F.2d 537, 540 (3rd Cir. 1970);

cf. Peterson v. Tinsley, 331 F.2d 569 (10th Cir. 1964). It is only

when the error of admission of evidence is found to be such as may be
characterized as impugning fundamental fairness or infringing specific
constitutional protections, and is so conspicuously prejudicial as to
deprive the defendant of a fair trial, that a federal guestion is

presented warranting federal intervention. Stallings v. State of

&
s

South Carolina, supra. /

p
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The admission of the. complained of photographs in the instant
case cannot be said to assume constitutional dimensions.

The petitioner further contends in his Petition and in hand-
written pages attached thereto that the court admitted evidence of a
prior conviction without a bifurcated trial; that the evidence of the
prior conviction was not properly certified; and that the information
under which he was charged was in some manner defective.

Pages 115 through 124 of the transcript of the trial clearly
indicate that there was a bifurcated trial. An examination of the
complete transcript clearly shows that evidence of the petitioner's
prior convictions was offered and admitted only in the second stage of
trial. Further, at page 117 of the transcript, the petitioner's
attorney stated that the defense had no objection to the introduction
into evidence of State's Exhibits 8, 9, and 10 which appear from the
index page of the transcript to be certified copies of Judgments and
Sentences of former convictions. |

Habeas corpus proceedings cannot ordinarily be used to correct
mere error or irregularities in the trial court proceedings. Bishop
v. Wainright 511 F.2d 664, 666 (5th Cir. 1975); Pierce v. Page, 362
F.2d 534 (10th Cir. 1966). Trial errors such as the erroneous ad-
mission of evidence do not afford a basis for collateral attack.

Carrillo v. United States, 332 F.2d 202 (10th Cir. 1964); Wing v.

Anderson, 398 F. Supp. 197, 199 (E.D. Okl. 1973).

Introduction at trial of evidence of prior crimes is a matter of
state evidentiary law and, thus, absent constitutional infringements,
ordinarily are not subject to review in federal habeas corpus pro-
ceedings. Parker v. Swenson, 332 F. Supp. 1225, 1228 (E.D. Mo. 1971).
Hubbard v. Wilson, 401 F. Supp. 495, 500 (D.C. Col. 1975); Manning v.
Rose, 507 F.2d 889, 892 (6th Cir. 197&)]

On habeas corpus, the court will not examine the information or
indictment further than to see that it affords a Jjurisdictional basis

for the conviction. Meeks v. Kaiser, 125 F.2d 826, 827 (8th Cir.

1942). The sufficiency of an indictment or information in a state

!
/

-~
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court 1s a matter for the couft of the state to determine and is not

reviewable in a federal habeas corpus proceeding. Cole v. VanHorn, 67

F.2d 735, 736 (10th Cir. 1933). It is well settled that defects in an
indictment not going to the jurisdictin of the court may not be raised

on habeas corpus. Knight v. Hudspeth, 112 F.2d 137, 139 (10th Cir.

1940), cert. den. 311 U.S. 681, 85 L.Ed. 439, 61 S.Ct. 62. Thus, the
petitioner's allegations regarding the information and evidence of the
prior conviction are without merit.

Petitioner's claim that the state court erred in allowing the
Jury to separate after submission of the case does not give rise to a
constitutional violation. The record in the state court trial reflects
that petitioner made no request that the Jjury be kept together nor any
objection when they were allowed to separate for lunch. Jury sequest-
ration is not a fundamental or constitutionally guaranteed right.

Young v. State of Alabama, 443 F.2d 854, 856 (5th Cir. 1971), cert.

den. 405 U.S. 976, 31 L. Ed.2d 251, 92 S.Ct. 1202. Separation of the
Jurors after the case has been submitted where there is no objection
by the defense, and absent a showing of prejudice from the separation,

does not constitute error. Roth v. United States, 339 F.2d 863, 866

(10th Cir. 1964); Grant v. United States, 368 F.2d 658, 660 (5th Cir.
1966) .

Finally Petitioner, in conclusory allegations claims that he was
denied due process and equal protection in violation of the Fourteenth
Amendment.\ Whether a state prisoner has been denied due process must

be adjudged from the facts as they exist in each particular case and

from a totality of such facts. Miller v. Crouse, 346 F.2d 301, 306
(10th Cir. 1965). Mere conclusions in an application for habeas
corpus, unsupportéd by allegations of facts, are not sufficent to

f
state a claim for relief. Gay v. Graham, 269 F.2d 482, 486 (10th Cir.

1959).
In the instant case, the petitioner's allegations of denial of
due process and equal protection are bald conclusions unsupportéd'by

any factual allegations whatever and amount to conclusions of law.
/

P



Anderson v. Croom, 3}6 F. Supp. 1406 (E.D. N.C. 1970). Broad com-
plaints do not entitle a habeas corpus petitioner to a hearing. Arsad
v. Henry, 317 F. Supp. 129, 130 (E.D. N.C. 1970). Accordingly, the
allegations of the petitioner in connection with his "due process and
equal protection" claims are legally insufficient and should be denied

without a hearing. Cassell v. People of State of Oklahoma, supra.

For the reasons stated herein, the Petition for Writ of Habeas

Corpus is denied.

A
IT IS SO ORDERED this oJOQ ™= day of September, 1977.

Ik o b Lo

H. DALE COOK
UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

MFA INSURANCE COMPANY, )
a corporation, )
)
Plaintiff, ) 76-C-618-B
) -
vS. ) > E
)
HARROL F. WADE, )
) SEP 301977
Defendant. )

Jack . Silver, Clor’

U. S. DISTRICT CGUR
JUDGMENT

Based on the Findings of Fact and Conclusions of Law
filed this date,

IT IS ORDERED that Judgment be entered in favor of the
defendant and against the plaintiff, and that defendant recover his
costs herein expended.

ENTERED this 30th day of September, 1977.

@{W

CHIEF UNITED STATES DISTRICT JUDGE
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SEP 39 1977
IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA Jack C. Sitver, Clerk
: : vty er

U. S. DISTRICT couRT

MFA INSURANCE COMPANY,
a corporation,

Plaintiff, 76-C-618-B
vs.

HAROLD F. WADE,

A WA WA T Wl L e W A

Defendant.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This matter came on for regular assignment and for non-jury
trial on the 19th day of September, 1977. Plaintiff appeared by and
through its attorney, Michael P. Atkinson; the defendant appeared in per-
son and by and through his attorney, James E. Frasier. Both parties
announced ready and the case proceeded to trial and the Court heard
the testimony of witnesses sworn and examined;and examined the evidence
introduced;, and having carefully reviewed all the evidence adduced
and having carefully perused the entire file, and, being fully advised
in the premises, makes the following Findings of Fact and Conclusions
of Law.

FINDINGS OF FACT

1. This is an action by the plaintiff insurance company to
recover certain sums paid by it to the defendant for a loss covered
by a policy of insurance, issuéd by the plaintiff, and in full force
and effect on the date of the loss sustained by the defendant. Plaintiff
also seeks to recover punitive damages’by reason of whatxthe plaintiff
alleges to be fraud on the part of the defendant.

2. Defendant was the owner of a certain 1975 Chervolet Pickup
Truck, and certain personalty contained in said truck.

3. On January 24, 1976, the de%endant reported said vehicle
and the personalty contained thereiﬁ/stolen. |

4., Plaintiff paid the defendant the sum claimed by virtue

of said loss.

-1-



5. Thereafter, the plaintiff made a due demand upon the
defendant for the return of said sum claiming that defendant had
not actually sustained the loss and maintained the defendant
obtained said sum from the plaintiff by means of fraud.

CONCLUSIONS OF LAW

Based on the foregoing Findings of Fact, the Court makes
the following Conclusions of Law.

1. The evidence and testimony adduced in this case was
conflicting and diametrically opposed.

2. Where fraud is charged, it becomes a question of fact,
and must be proved by the party alleging the.ffaud. It cannot be
inferred from facts which may be consistent with honesty of purpose.

At law, fraud or collusion is never presumed. *It be established by
clear, satisfactory and convincing evidence. State ex rel DerryberryA
v. Kerr-Mcgee Corporation, 516 P.2d 813, 817 (Okl. 1973); Davis v.
Howe, 226 P.2d 316 (Okl. 1924); Jones v. Jones, 290 P.2d 757 (Okl. 1956);
Jones v. Featherston, 373 P.2d 16, 19 (Okl. 1962).

3. Fraud is never presumed, but must be proved by clear and
satisfactory evidence, and when a transaction 1is fairly susceptible of
two constructions, the one which will free it from the imputation of
fraud willybe adopted. Cromwell v. Ream, 175 Okl. 498, 52 P.2d 752;
Brooks v. LeGrand, 435 P.2d 142, 145 (Okl. 1967).

4. The Court, having observed the demeanor of the witnesses
and their credibility, finds that plaintiff has not sustained the
burden of proof and the plaintiff should take nothing by virtue of
this action and Judgment should be entered in favor of the defendant
and agaiﬁst the plaintiff. ‘

ENTERED this 30th day of September, 1977.

.. Z R

CHIEF UNITED STATES DISTRICT JUDGE
o




o ® FILED

SID ROBERTS, U. S. DISTRICT COURT

)
Petitioner, )
v. ) NO. 75-C-424
)
STATE OF OKLAHOMA, ET AL., )
' Respondents. )
ORDER

The Court has for consideration the in forma pauperis petition for
writ of habeas corpus pursuant to 28 U.S.C. § 2254 of Sid Roberts. Peti-
tioner is a prisoner confined in the Oklahoma Vocational Training School,
Stringtown, Oklahoma, pursuant to conviction by jury of murder and sen-
tence on March 26, 1970, to life imprisonment in case No. CRF-70-74 in
the District Court of Tulsa County, Oklahoma.

Petitioner did not file a diréct appeal of his conviction and sen-
tence. He did file a post-conviction proceeding which was denied by the
District Court, but Petitioner did not appeal. He filed a second post-
conviction proceeding which was denied pursuant to the provisions of 22
0.5. 1971, § 1086 in the District Court by Order dated January 30, 1975,
and on appeal the Oklahoma Court of Criminal Appeals affirmed the Dis-
trict Court, case No. PC-75-465, by Order of August 26, 1975.

Petitioner presents six issues to this Court, however, he has ex-
hausted his State remedies provided by 22 0.S.A. § 1080, et seq.; Okl.
St. Ann. Const. Art. 2 §§ 7 and 10; and 12 0.S.A. § 1331, et seq., -as to
only three of these issues. He has failed to exhaust State remedies re-
garding his assertions that (1) he was denied a fair and impartial jury
because the jurors were not the same economic status as Petitioner be-
cause jurors were property owners; (2) no insanity hearing held when known
that petitioner suffered head injuries at time of crime which should have
required examination for brain damage; and (3) denied right to bond in
that on attempt to make bond informed no bond allowed in his case. These

issues, being premature in this Federal Cou;t until they have been fairly
‘presented to the State Courts and decision rendered thereon by the high
Court of the State, were denied without prejudice in this Court's Order

dated and filed September 26, 1976, and they shall not be considered herein.

The three issues properly before this ﬁourt are Petitioner's conten-

tions that: ‘



® ®
1. His confession was illegal, coerced, obtained without bene-
fit of counsel and used as evidence in obtaining his conviction.

2. He was denied counsel or opportunity to retain counsel during
investigation -and crucial stage of proceeding when confession
obtained.

3. He was denied right to appeal in that he told his retained
counsel he wished to appeal and no appeal taken or counsel
appointed.

The only transcript before this Court is that of the Judgment and
sentencing on March 26, 1970. There is no transcript of the trial itself
and the Court reporter has since retired suffering with cervical cancer
and physically unable to perform the task of preparing this transcript.
Therefore, the cause proceeds before this Court on interrogatory, and
being fully advised in the premises after having carefully reviewed the
entire file including the sentencing transcript and the answers to inter-
rogatories and cross interrogatories, the Court finds:

Petitioner's first two bald, conclusory contentions that his confes-
sion was illegal, coerced, obtained without benefit of counsel, and that
he was denied counsel or opportunity to'retain counsel during investiga-
tion when confession was obtained are not supported and are clearly re-
futed by the record before this Court.

Petitioner in answer to interrogatories states that he has no knowledge
and does not remember giving either an oral or written confession at the
time of his arrest because of his physical and mental condition. Lack of

memory has been held, although in a different factual context, not a per se

deprivation of due process. United States v. Borum, 464 F.2d 896 (10th

Cir. 1972). He was at trial represented by two retained attorneys who are
recognized in both Staté and Federal Courts as able lawyers in the Tulsa
area, well versed and experienced in criminal law. ‘They filed a motion
to suppress the confession contending that the Defendant, Petitionex herein,
was unable to understand his Miranda warnings‘and his confession was not
voluntary due to the defendant's physical and mental condition.

An evidentiary hearing was conducted outside the hearing of the jury
on this motion and from the affidavit and answers to interrogatories of
the trial Judge, as well as the answers to interrogatories of the arresting
officers, it is clear that the arresting officer gave the Defendant his

+

Miranda Warnings prior to the oral confession. The officers took the De-

-

fendant to a hospital for treatment of his cuts and abrasions, which from
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the confession Defendant admits were received in a beating occurring
shortly prior to the shooting, and from which altercation the Defend-
ant personally drove to the place of the crime. The officers, upon De-
fendant's release from the hospital, took him to the police station where
the Defendant was again given his Miranda warnings and opportunity to re-
tain counsel, or have one appointed, prior to the taking of his written
confession.

Following the evidentiary hearing on Defendant's suppress motion,
the trial Judge ruled that the Defendant had been given his rights as

required by the Constitution of the United States. See, Miranda v.

Arizona, 384 U. S. 436 (1966); Jackson v. Denno, 378 U. S. 368 (1964).

The Judge further found that the Defendant understood those rights,
knowingly waived his right to counsel, and voluntarily and intelligently
gave both his oral and written confessions free of threat or coercion,

and the confessions’were admitted as evidence in the trial. On the record
before this Court, an evidentiary hearing for further evidence is not re-
quired, it being clear that Petitioner's contention that his confession
was coerced, involuntary, and without opportunity to obtain counsel, is
without merit.

Petitioner's third allegation that he was denied his right to appeal
is also without merit. The Petitioner at sentencing March 26, 1970, was
fully and carefully advised by the trial Judge of his appellate rights and
the procedure necessary, as appears in the transcript, line No. 17 of page
No. 5 through line No. 23 of page No. 7. These rights having been ex-
plained, it was Petitioner's responsibility to insure that his retained
counsel went forward with the appeal, or to file appropriate, timely in-
struments for appointment of counsel to appeal in forma pauperis. He was

deprived of no appellate rights by the State. McKee v. Page, 435 F.2d

689 (10th Cir. 1970); Oyler v. Taylor, 338 F.2d 260 (10th Cir. 1964).

IT IS, THEREFORE, ORDERED that the petition for writ of habeas corpus
.~ of Sid Roberts be and it is hereby denied and the case is dismissed.

Dated this g?g day of September, 1977, at Tulsa, Oklahoma.

i Z L obwrons

CHIEF JUDGE, UNITED STATES DISTRICT
COURT FOR THE NORTHERN DISTRICT OF
OKLAHQMA
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

LUCILLE ROBEDEAUX, et al.,

No. 76-C-358-C

Plaintiffs,

V5.

OKLAHOMA STATE DEPARTMENT
OF CORRECTIONS, et al.,

LN D T W g e S

Defendants.

SEP2 9 1977

Jack C. Silver, Clerk
u. ;S’ DISTRICT COURT

Now on this 3rd day of August, 1977, plaintiff appearing

- ORDER

through counsel, defendant officials of the United States
Department of the Interior and of the Osage Tribe appearing
through counsel, and the State of Oklahoma Department of
Corrections appearing through counsel, hearing after due
notice was held for injunctive relief, with evidence being
introduced, exhibits admitted, and arguments of parties
fully heard; having been fully informed and duly considering

all of the evidence presented, the Court finds:

FINDINGS OF FACT

1. There is presently oil and gas production on the
premises occupied by the Oklahoma State Department of Correc-
tions, and the evidence fails to establish that the existence
of the prison facility will interfere with said production.
No evidence was offered by the plaintiffs‘relating to ahy
interference with present or future oil and gas leases or
production, and counsel for plaintiff announced to the Court

that he had abandoned that portion ?f his complaint dealing

"with oil and gas leases and production.

2. Substances other than oil and gas underlying the

prison site are sandstone, limestone and shale; said substances

are neither rare or exceptional, nor do they have any particular

characteristic giving them special gélue; furthermore, the

-

/

\
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- evidence fails to establish that said substances can be, or
can reasonably be expécted to be, extracted to be marketed
for profit.

3. The sandstone, limestone and shale underlying the
prison site are found in abundance underlying a substantial
portion of the surface area of Osage County. The sandstone,
limestone and shale underlie in abundant quantities through-
out Osage County surface area in which the Osage Tribe df
Indians hold mineral rights.

4., The Oklahoma Department of Corrections acknowledges
and represents to the Court that the United States of America
holds the mineral interests underlying the prison site in
trust for the Osage Indians.

5. Plaintiffs in this action do not, by virtue of
ownership of headright interests, have a possessory interest
in the minerals or other substances underlying the prison
site.

6. The Osage mineral estate does not share in the
production costs involved in extracting minerals from beneath
the premises.

7. Neither the United States, as trustee for the
Osage Tribe, nor the Osage Indian Tribe nor any defendant
herein, claim a present injury by reason of the use by the
Oklahoma Department of Corrections of the surface estate;
and the evidence fails to establish any such present injury.

8; The United States, as trustee for the Osage Tribe,
has a continuing responsibility to fully protect and enforce
in a court of law, the mineral estate rights of the Osage
Tribe, should, at any time in the future, such enforcement

become proper and necessary. !

CONCLUSIONS OF LAW

1. The applicant for injunctive relief must establish

by competent evidence that it will suffer irreparable injury

to be entitled to relief. See Sierré Club v. Hickel, 433

o

F.2d 24 (9th Cir. 1970); Munitions’ Carriers Conference, Inc.

-
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A

v. American Farm Lines, 440 F.2d 944 (10th Cir. 1970).

2.  Before injunction will issue the right therefore
must be cleai, and the injury reasonably impending or threat-
ened; it will not issue in doubtful cases, and will be
refused until the Courts are satisfied that the case before
them is of a right about to be destroyed, irreparably injured,
or great and lasting injury is about to be accomplished by

an illegal act. Detroit Newspaper Publishers Association v.

Detroit Typographical Union No. 18, International Typographical

Union, 471 F.2d 872 (6th Cir. 1972).

3. In making a determination as to whether injunctive
relief is warranted, the Court must consider whether the
plaintiff will suffer more from the denial of an injunction

than will the defendant from its issuance. Boysmarkets v.

Retail Clerks Union, 398 U.S. 235, 254, (1970).

4. Substances such as shale, limestone and sandstone
are not minerals unless they are rare and exceptional in
character or possess a peculiar characteristic giving them

special commercial value. United States v. Coleman, 390

U.S. 599, (1968); Holland v. Dolese Co., 540 P.2d 549 (Okla.

1975).

5. The construction of the prison facility by the
Oklahoma State Depértment of Corrections, as such prison
facility relates to the accessibility of shale, limestone
and sandstone beneath said facility does not, at this time,
result in any actionable wrong, enjoinable by this Court in
behalf of plaintiffs.

IT IS, THEREFORE, the Order of the Court that the
request for injunctions be and the same are hereby denied,

and the cause of action be and the same is hereby dismissed.

It is so Ordered this ggéz = day of September, 1977.

#

H. DALE COOK
United States District Judge

S T e Y r




IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA

PRIDDY-TAYLOR INVESTMENTS, a

general partnership appearing

herein through its general

partners, H. T. PRIDDY, JR. and

A. E. TAYLOR, JR., and SEASTRUNK

MENTAL HEALTH SERVICES, INC. (a professional
corporation), also known as ’

MENTAL HEALTH SERVICES, INC.,

Plaintiffs,
vS.
JOHN DOE NUMBER ONE, JOHN DOE NUMBER
TWO, CALVIN L. KAIN "AND KAIN'S RESEARCH
AND DEVELOPMENT COMPANY, INC.

Defendants.

ORDER OF DISMISSAL

N N N N N Nl N N N N N N N N N N N S

77-C-48-B

FI1LED

SEP 281977

Jack C. Silver, Clerk
U. S. DISTRICT COURT

Upon the oral advice of plaintiffs' attorney, Max N.

Tobias, Jr.,

SUA SPONTE, IT IS ORDERED that this cause of action and com-

plaint be and the same are hereby dismissed without prejudice.

ENTERED this 284 day of September, 1977.

Coe. & i —

CHIEF UNITED STATES DISTRICT JUDGE



o ¢ FILED

SEP 26 1977

Jack C. Silver, Clerk
U, 8 DISTRICT COURT

IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

WILLIAM ISELIN & CO., INC.,
a corporation,
Plaintiff, 76-C-383-B

vs.

WILLIAM W. WILSON, SR., and
WILLIAM W. WILSON, JR.,

Defendants.

N N o N o N S e N S NS

JUDGMENT

The Court has for consideration the Motion for Entry
of Judgme;t filed by the plaintiff, and, having carefully
perused the entire file, and, being fully advised in the
premises, finds:

That heretofore and on February 27, 1977,’p1aintiff filed
its Motion for Judgment oﬁ the pleadings, or in the alternative,
Motion for Summary Judgment. That the defendants were directed
to fespond and on March 11, 1977, the Court granted the defendants
until March 20, 1977, to respond to plaintiff's motion.

Thereafter and on March 17, 1977, the parties entered into
a Stipulation of-Settlement, which was filed on March 24, 1977.

That acéording to the Motion presently before the Court,
the first payment under the Stipulation was due on April 1, 1977,
and Qefendants defaulted on said4pa§ment.

On April 28, 1977, plaintiff filed a Motion for Entry of
Judgment, which was set for hearing on July 7, 1977. According
to the plaintiff, oq«June 8, 1977, the defendants tendered the
delinquent installments due in May and June, which were accepted
by plaintiff with the understanding and agreement that all future
payments would be made in accordagke with the Stipulation and

&

plaintiff's Motion for Judgment ‘was stricken from the docket
on July 7, 1977.

Plaintiff alleges that since that date the defendants



have wholly failed and refused to make thepayments due on the
lst déy of the célendar months of July through September, 1977.

That according to the plaintiff, the defendants have
paid a total sum of $400.00 on the amount due plaintiff of
$33,882.20. |

The Court finds that the defendants are in default, and
in accordance with said Stipulation, judgment should be entered
in favor of the plaintiff and against the defendants for the
remaining balance due, plus interest.

IT IS, THEREFORE, ORDERED that Judgment be and the same
is hereby entered in favor of the plaintiff and against the
defendants in the sum of $33,482.20, plus interest at the rate
of 8-1/4% per annum from May 1, 1976, until paid.

ENTERED this f§§§ day of September, 1977.

CHIEF UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA

FI1LED

| TULSA DIVISION

|
SEP 2 6 1977 -\3‘“’

Jack C. Silver, Clerk

U. S. DISTRICT COURT,
DILLARD CRAVENS, et al., ////

Plaintiffs, CIVIL ACTION NO. 74-C-301
ORDER OF DISMISSAL RE
CLAIMS OF PLAINTIFFS

BURRIS, RAGSDALE, AND
SEALS

VvSs.
AMERICAN AIRLINES, et al.,

Defendants.

N’ Mo N N N e N N N N

The separate motions of defendant, American Airlines,
Inc., and defendants, International and Local 514 - Transport
Workers Union of America, AFL-CIO, to dismiss the claims of
plaintiffs, Thelma Burris, Theresa Ragsdale, and Emmanuel Seéls,
pursuant to Rules 56 and 37(d) of the Federal Rules of Civil
Procedure, came on regularly for hearing on September 9, 1977,
at 2:00 p.m. before the Honorable H. Dale Cook, United States
District Judge. Plaintiffs appeared by their attorneys, Philip
Képlan and Darrell Bolton, defendant American appeared by its
attorneys, George Christensen and David Russell, and the TWU
appeared by its attorney, Maynard Ungerman. |

The court having considered defendants' motions and
memoranda in support thereof, the plaintiffs having filed no
opposition and having orally advised the court that they did not
oppose the granting of such motions, the court being fully
advised in the premises and good cause appearing therefor,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED as follows:

1. Defendants' motions to dismiss the claims of

plaintiffs, Thelma Burris, Theresa Ragsdale, and Emmanuel Seals,
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OVERTON, LYMAN
& PRINCE
LAWYERS
550 8, FLOWER STREET
FIFTH FLOOR

Ve Asiews wer

are hereby granted as expressly provided hereinbelow;

2. All claims of plaintiff Thelma Burris shall be and
hereby are dismissed, with prejudice to each of the defendants;

3.k All claims of plaintiff Theresa Ragsdale shall be
and hereby are dismissed with prejudice to each of the defendants;
| 4. All claims of plaintiff Emmanuel Seals shall be and
hereby are dismissed with prejudice to each of the defendants;

5. Defendants are awarded their costs of suit with
respect to each of said plaintiffs;

6. Pursuant to Rule 54(b) of the»Federal Rules of Civil
Procedure, there is no just reason for delay in the entry of
judgment against each of said plaintiffs and the entry of such
judgment in accordance with this Order is expressiy directed.

DATED : . 1977.

d States District Judge
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CERTIFICATION OF SERVICE BY MAIL

I certify that a copy of the foregoing ORDER OF
!
DISMISSAL RE CLAIMS OF PLAINTIFFS BURRIS, RAGSDALE, AND SEALS

was furnished all counsel of record by mailing same to the

following on September 21, 1977:

Walker, Kaplan & Mays, P.A.
622 Pyramid Life Building
Little Rock, Arkansas 72201

Maynard L. Ungerman, Esq.
Ungerman, Grabel & Ungerman
Wright Building, Sixth Floor
Tulsa, Oklahoma 74103

George Christensen

NOTE: THIS ORDER IS TO BE MAILED
BY MOVANT TO ALL COUNSEL AND
PRO SE LITIGANTS IMMEDIATELY

UPON RECEIPT.




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

JOYCE MARIE ENGLISH,
Plaintiff,

vs. Case No. 75-C-322
VERA KUYKENDALL, LOUIS
FENSTER, STANLEY THOMEYER,
and TOV CORPORATION, a
corporation,

FILED

R e L D . I

Defendants.

SEP 261877

ORDER Jack C. Silvar, Clerk

“““““ Ul S, BISTRICT oouRT

This matter coming before the Court thigpd,¥ day
of September, 1977, and it appearing that the parties have reached
a settlement as to this dispute by an agreement whereby the
Defendants'will pay the Plaintiff the amount of Seven hundred
twenty;four dollars and seventy cents ($724.70), it appears to
the Court that the above-entitled action has been fully settled,
adjusted, and compromised, and based on stipulation; therefore,

IT IS ORDERED ADJUDGED that .the above-

enfitlei/actlo?/bé, and &+—T% hereby, dismissed, without cost
/ 1AAgd4L'

to either party and with prejudice to the Plaintiff.

Cat,, & Foeronr—

UNITED STATES DISTRICT JUDGE

APPROVED AS TO FORM:

. e
At§or r Plaintiff "N

*

Atforney for Defendant




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

-RALPH A. HUNT,

)
)
Plaintiff, )
)
0 ) 77-C-14-C
: : )
ROACH AIRCRAFT, INC., )
ti ’ ) '
a corporation ) F" ’ L E D
Defendant. ) |
SEP2s1gy /1 3Y 4
Jack ¢, Silver, Clark
JUDGMENT USDISTRCTCOUR]

On the 12th dﬁy of September, 1977, the above entitled cause
céme on for trial by jury. The Plaintiff appeared in person and by
his attorney,‘c. Rabon Martin. The Defendant appeared through its
Presiaent, Joseph A. Roach, and by its attorney, Sidney Dunagan.
The parties announced ready and the jury was empaneled and sworn;
whereupon, the case was adjourned until September 15, 1977, at 1:30 p.m.,
for trial)on;the merits in the United States Courthouse in Miami, Okla-
homa. |

On September 15, 1977, trial commenced and continued through 4:32 p.m.
on September 19, 1977, at which time the jury returned with a verdict
in favor of the Plaintiff on his complaint and against the Defendant on
its counterclaim, assessing the Plaintiff's recovery at $25,689.00.

Pursuant to stipulation of the parties thé Plaintiff's attorney
fees were set.at $7,500.00 and taxable costs at $350.00.

IT IS THEREFORE ORDERED, ADJUDGED and IDECREED that the Plaintiff
have and recover judgment against the Defendant in the sum of $25,689.00,
together with an attorney fee of $7,500.00 and costs of $350.60.

Dated this 23rd day of September, 1977.

ro as to Form: j
Eﬁ )

UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF OKLAHOMA

MONTARIA LIMITED,
an Oklahoma Corporation,

)
)
)
Plaintiff, )
)
V. ) No. 77—C-ll7-CFr
)
NIPAK, INC., ) I L E D
a Texas Corporation, )
) .
Defendant. ) SEP 2 3 ’977
Jack C. Silver, Clerk
ORDER APPROVING DISMISSAL U. S. DISTRICT COURT

Upon consideration of the Stipulation of Dismissal With Preju-
dice filed herein by the parties to this action, the Court hereby
approves dismissal of the captioned cause of action and complaint
with prejudice to any and all further action with each party to pay
its own costs incurred herein, and hereby releases and discharges
Nipak, Inc., principal, and Hartford Accident and Indemnity Company,
surety, from all obligations contained in that certain Bond On Removal
filed herein on March 25, 1977.

2D
DATED this a26 day of September, 1977.

= W ek Coppe
H. Dale Cook
United States District Judge




UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF OKLAHOMA

. UNITED STATES OF AMERICA,

Plaintiff,

Vs,

{: MARVIN O. G. ADKINS, a/k/a
~ Marvin 0. Adkins,

DOROTHY MARIE ADKINS,

et al,

Defendants.

€

) FILED
)

3 SEP 231977,

)

) Jack C. Silver, Clerk
% U. S. DISTRICT COURT
) CIVIL ACTION FILE

% No. 77-C-275-C

)

STIPULATION OF DISMISSAL

Pursuant to Rule 41 (a) (1) (ii), the parties who have appeared

~affirmatively herein stipulate the dismissal of the Complaint and the Cross-

Petition of First National Bank and Trust Company of Tulsa, without prejudice,

- and upon no further conditions.

HUBERT A. MARLOW, ACTING U. S. ATTORNEY

B W/Z&t

Robert @. Santee, Assistant
U. S. Attorney

. P /,."ﬂ
zf/v“///// /\ (,ﬁw—mw,u,m;,>

Warren L. McConnico, Attorney for the
Defendants, Adklns )

k\\ . /4‘*‘\ ”AWJL

R 14 wwwwwwwwwwwwwwwwwwwww
Paul Naylor Attofney for the
Defendant-Cross-Petitioner, First National
Bank and Trust Company of Tulsa
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SEP 2 31977

Jack C. Silver, Clerk
U. S. DISTRICT COURT

IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

 H. JOHN HAUSAM, )
3 ‘ )
Plaintiff, ) 77-C-344-B

3 -C- -
vs. )
)
METROPOLITAN TULSA TRANSIT )
AUTHORITY, ' )
)
)

Defendant.

ORDER

'The Court has for consideration the Motion to Dismiss
filed by the defendant, the brief in support thereof, and, being
fully advised in the premises, finds:

This action was instituted pro se by the plaintiff on
August 9, 1977. With his letter, which was filed as a Complaint
and treated as a complaint, plaintiff filed an Application for
Leave to File Action Under Title VII of the Civil Rights Act of 1964
(Sec. 2000e-5 of Title 42 U.S.C.) Without Payment of Fees, Costs
or Security and for the Appointmeht of Counsel. The Court allowed
plaintiff to proceed without payment of costs. With reference
to the request for appointment of counsel, the Court denies such
request. Spanos v. Penn Central Transp. Co., 470 F.2d 806 (C.A. Pa:,
1972). Afpointment of counsel is an ?mployment discrimination case
is not géverned by the provisions of 28 U.S.C. §1915. Instead,
Title VII has a provision for appointment of coqnsel, but such
appointment is discretidnary and it is up to the court to determine
whether the circumstances are such that justice requires appointment.
42 U.S.C. §2000(e)-5(f); Edmonds v. Eﬁ I. duPont deNemours & |
Co., 315 F.Supp. 523 (D.Kan. 1970); ( Carter v. Safeway Stores, Inc.,

Tenth Circuit Court of Appeals, No. 76-1696, decided March 10, 1977.



Summons was duly issued in this case and the defendant
has filed a Motion to Dismiss. By Minute Order dated August 26,
1977, the plaintiff Was ordered to respond to said Motion and
has wholly failed to do so.

The Court has carefully perused the complaint of the plaintiff.
- Additionally, the Court has considered the Motion to Dismiss filed
by the defeﬁdant; In this connection the Court will state that
if it desired to consider the extraneous documentation submitted
by the defendant, and attached to the Motion to Dismiss, it would
have to convert said Motion to Dismiss to a Motion for Summary
Judgment. Carter v. Safeway Stores, Inc., supra; Torres v. First
State Bank (10th Cif. 76-1188, filed March 3, 1977); Duane v.
Altenburg, 297 F.2d 515 (7th Cir. 1962).

'The Court finds that plaintiff has failed to prosecute the
instant litigation and the same should be dismissed for failure to
prosecute. Link v. Wabash Railroad Co., 370 U.S. 626 (1962);
Moore's Federal Practice, Volume 5, $41.11[2]; Stanley v.
Continental 0il Company, decided June 23, 1976 (10th Cir., No. 75-1613).

1T IS, THEREFORE, ORDERED that plaintiff's application for
appointment of counsel is hereby denied.

IT IS FURTHER ORDERED that the Court will not at this time
consider the Motion to Dismiss due to the fact that this case is
ordered dismissed for failure to prosecute.

ENTERED this day of September, 1977.

Cote F e

CHIEF UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COQURT ,
FiLED

FOR THE NORTHERN DISTRICT OF OKLAHOMA

56022 1977 1C

?JOHN LEE MARKLEY, JOE WAYNE L
j : Jack ©. Sityer, Clerk

IMARKLEY, and RUTH M. BACHLOR, ver, i
? U S DISTRICT COURT
| Plaintiffs,

i i -

G NO.76-C=400-B

. IMPERIAL GROUP, LTD., formerly
" Imperial Land Investment Company,

1.

a Georgia corporation,

N Nt St S St Nl et Nt N et Nt st

Defendant.

ORDER FOR DISMISSAL

Upon applicatlon of the Plaintiffs and for good cause
st erd Con A s
as shown, thls/actéon/;gyhereb dismissed with prejudice with

prejudice to the Plaintiffs’ right to refile the same in the

future.

Dated this egzzgﬁ/day of September, 1977.

oo S —

JUDGE




MCCLELLAND, COLLINS,
SHEEHAN, BAILEY
& BAILEY

800 HIGHTOWER BUILDING

OKLAHOMA CITY, OKLA, -

78102

GENERAL ELECTRIC COMPANY,
a corporation,

Plaintiff,
VS.
CHARLES J. DAVIS,

Defendant.

o T d P I NP NP N

IN THE UNITED STATES DISTRICT COURT FOR THE NORTHERN

DISTRICT OF OKLAHOMA

No.

CIv-77-C-379-C -

(S

FiLE I

a/)x N ”’) Cerzess

Jack C. Silver, Clerk

ORDER DISMISSING CAUSE WITH PREJUDICE O DISTRICT COURY

At Tulsa in said District on thiscgbi_ day of
, 1977,

Upon Motion of plaintiff in which it appears that the
indebtedness herein sued upon has been fully paid and satis-
ied and ﬁhat the plaintiff and defendant desire that this §
action be dismissed, it is hereby ;

ORDERED AND ADJUDGED that this cause be and the same

is hereby dismissed with prejudice.

UNITED STATES DISTRICT JUDGE

Bruce McClelland

Attorney for Plaintiff

600 Hightower Building

Oklahoma City, Oklahoma 73102

Attorney for plaintiff
235-9371

CERTIFICATE OF SERVICE

I hereby certify that I served the defendant with a copy of
the foregoing Order Dismissing Cause with Prejudice by mailing
a copy thereof to his attorneys, ; Wallace & Owens, 300
Security Building, Miami, Oklahoma 74354, this ﬁll day of
September, 1977. it "

P e 3
i o X ﬁ;) S
4




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

DR. THOMAS BONETA, M.D.,

Plaintiff,
NO. 77 C 98 C

THE FAIRFAX MEMORIAL HOSPITAL, THE
TOWN OF FAIRFAX, THE BOARD OF
CONTROL OF THE FAIRFAX MEMORIAL
HOSPITAL, GEORGE PEASE, GLEN
HADLOCK, JOHN KEY, MARGARET CLARK,
and NORMA SMITH, all of the above
individually and as members of the
BOARD OF CONTROL of the FAIRFAX
MEMORIAL HOSPITAL, and HERMAN
RHOADS, Individually and as
Administrator of the FAILRFAX
MEMORIAL HOSPITAL,

FILED )
SER 211977 /w/

Jack C. Silver, Clerk
U. S. DISTRICT COURT

Defendants.

N N Nt M N S N N S N N N N N S’ o N N N N

ORDER OF DISMISSAL

ON This él‘j;lay of W , 1977, upon the

written application of the parties for a Dismissal with Prejudice of the

Complaint gnd all causes of action, the Court having examined said ap-
plication, finds that said parties have entered into a compromise settlement
covering all claims involved in the Complaint and have requested the Court
to dismiss said Complaint with prejudice to any future action, and the
Court being fully advised in the premises, finds that said Complaint should
be dismissed pursuant to said application.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED by the Court that
the Complaint and all causes of action of the plaintiff filed herein against

the defendant be and the same hereby is dismissed with prejudice to any

R o Mo borod)

JUDGE, ﬁiSTRICT COURT OF THE UNITED
STATES, NORTHERN DISTRICT OF OKLAHOMA

future action.

APPROVAL:

BONDS, MATTHEWS and g,NDS

By: //Z/é/é%/ / >/ // 7/

Attorney for thewflaihf?ﬁf,

ALFRED B. KNIGHT,
< d . //

et " F'e

Attorney ﬁyf the (Defendant.




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKXKLAHOMA

FILED

JAMES R. LYON,

Plaintiff,

SEP21 1977

Jack C. Silver, Clery
U. 8 DISTRICT couny

VS.

GEORGIA~-PACIFIC CORPORATION,
a Georgia corporation, and
CERTAIN-TEED PRODUCTS
CORFPORATION, a Maryland
corporation,

L G N R N

Defendants. NO. 76~-C~178-C

ORDER OF DISMISSAL

Upon the application of the plaintiff and for good
cause shown, this cause of action and Complaint is dismissed
with prejudice.

Entered this Wéaggzwd&y of September, 1977.

/Q&V;g'dc%ik l oei

UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT Foi
FOR THE NORTHERN DISTRICT OF OKLAHOMA
SEP21 1977
JOE STEPHENSON, k C. Sitver, Clerk

U, § DISTRICT COURT

Plaintiff,
vS. No. 76-C-413-B

GIBBLE OIL COMPANY, an Oklahoma
corporation, and EARL GIBBLE,

N Nt S st St vt Nt St V Narast?

Defendants.

ORDER OF DISMISSAL WITH PREJUDICE

On thiségégjfaay bf September, 1977, there comes on for
hearing the stipulation of the plaintiff and the defendants,
Gibble 0il Company, an Oklahoma corporation, and Earl Gibble,
that this matter be dismissed as to said defendants with pre-
'judice, and without costs to any party.

V'The Court having examined said stipulation and having
heard the representations of counsel and being otherwise fully
adviSed in the premises, now, £herefore:

| IT IS HEREBY ORDERED, ADJUDGED AND DECREED that plaintiff's

i _dgecat 2 act7op s ank_
Complaint/is hereby dismissed with prejudice and without costs
té any party.

(Signed) Allen E. Barrow

United States District Judge

APPROVED:

ﬁawgaw

Frank Gregory
CHAPEL, WILKINSON, RIGGS & ABNEY
Attorneys for Plaintiff

(<7 Mwé B orerec

James B. Browne
Attorney for Defendants




IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF OKLAHOMA

MARTIN E. MATTHES,

)
)
Plaintiff, g
)
VS. ; No. 77—C-122
) -
ACTION CYCLES, INC, ; F“ E L" E: ij
Defendant. ) S&p 20 %}77
DISMISSAL JackC Sil V@f Clerl

~U. S. DISTRICT COURT
Comes now the Plaintiff, Martin E Matthes, and

dlsmlsses the above captloned and numbered matter w1th

‘ S bdward L. Moore,~~r.
Attorney for Plaintiff
-4143-FEast -31st Street
Tulsa, Oklahoma 74135
749-8891

prejudice.

CERTIFICATE OF MAILING

a2
z <N T de igned certifies that he mailed on the
day of 977, a true, correct and exact copy of

% ;oreg01ng Dlamlssal to Larry Ferguson, Attorney at Law,
4815 South Harvard, Suite 534, Tulsa, Oklahoma 74135, with

proper postage thereon fully prepald /{ézwwnt7§::>




o

& =3

(s

FILED

SEP 20 1977
UNITED STATES DISTRICT COURT FOR THE (
NORTHERN DISTRICT OF OKLAHOMA Jack C. Silver Clerk
° H

—————————————————————————————————————— U. S. DISTRICT COURT

RICHARD MORALES,
No. 74-C-271
Plaintiff,

VS .

JUDGMENT
MAPCO, Inc., and
DONALD B. ROSS,

Defendants.

. o— i - "~ - S W W O -~ o R " S o oo . B T ncha A S S

Based upon the Order filed herein by this Court on
September 9, 1977 and the Order of the United States Circuit
Court for the Tenth Circuit, filed August 27, 1976,

IT IS ORDERED, ADJUDGED AND DECREED that the Motion

For Summary Judgment of defendants, MAPCO, Inc. and Donald B.

Ross previously granted and the Judgment in favor of Donald B.
Ross previously entered herein be, and they hereby are vacated;

and it is further

ORDERED, ADJUDGED AND DECREED that the Motion For
summary Judgment of Plaintiff, Richard Morales be granted and tha%
Judgment enter in favor of MAPCO, Inc., and against Donald B. Ross
in the amount of Six Thousand Three Hundred Fifty Seven & .10

($6357.10) Dollars without pre-judgment interest and with costs

e
DATED this O day of September, 1977.




TN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

MARTIN E. MATTHES,
Plaintiff,

No. 77-C-122-C

FILED

VE&.

ACTION CYCLES, INC.,

Defendant.

SEP 201477 o

ORDER ALLOWING DISMISSAL UJaS(:kD%S]S'g;/g{, (%%gj

NOW on this gp ™~ day of fdé,nglﬂﬂéxh“/ , 1977,

upon application of Plaintiff herein, Martin E. Matthes, for

i%an order dismissing this cause now pending against the Defendant,
Action Cycles, Inc., with prejudice, it appearing to the Court
from the files and records of this cause that the parties hereto
have reached a settlement, the-Court finds that this Plaintiff
should be allowed to dismiss this cause with prejudlce.

IT IS THEREFORE ORDERED that this cause against thg

Defendant, Action Cycles, Inc., should be and hereby is dismissed

with prejudice.




IN THE UNITED STATES DISTRICT COURT WITHIN AND FOR
THE NORTHERN DISTRICT OF OKLAHOMA

J. SCOTT GASSAWAY and
ANCHOR PAD WEST, INC.,

Fil B

)
) , .
) SeV 40 19//
Plaintiffs )
TveT ) Jack C. Silver, Clerk
APC, INC., an Oklahoma -) U S. D!STR‘CT COURT
Corporation; ’ )
STANLEY W. CEBUHAR and )
WILLIAM J. O'CONNOR, ) NO. 75-C-280-B
)
Defendants )

ORDER OF DISMISSAL

Now, on thiscgﬁéﬁ day of(S%ﬁQ@qyxgﬁt , 1977, upon
application of the plaintiffs, J. SCOTT GASSAWAY and ANCHOR
PAD WEST, INQ., the Court finds that the above styled and
numbered cause should be dismissed with prejudice.

IT IS THEREFORE ORDERED By the Court that the above
numbered cause be, and the same hereby is, dismissed with

prejudice.




IN THE UNITED. STATES DISTRICT COURT WITHIN AND FOR
THE NORTHERN DISTRICT OF OKLAHOMA

J. SCOTT GASSAWAY and
ANCHOR PAD WEST, INC.,

FILED

)
)
)
Plaintiffs ) N N
~vs- 3 Sl 401977
APC, INC., an Oklahoma ) "~ Jack C. Silver, Clerk
Corporation; )
STANLEY W. CEBUHAR and ) U. S. DISTRICT COURT
WILLIAM J. O'CONNOR, )
)
Defendants ) NO. 75-C-280-B

ORDER FOR DISMISSAL

Now, on thiSOZngéay of Sig%ﬂééﬂnzkﬁfv , 1977, upon
application of the defendants, APC, INC;, STANLEY W. CEBUHAR
and WILLIAM J. O'CONNOR, the Court finds that the abové styled
and numbered cause should be dismissed. with prejudice.

IT IS THEREFORE ORDERED By the Court that the above
nunmbered cause be, and the same hereby is, dismissed with

prejudice.

et e f urd
ey Cotts s

CECro. 7 ¢ g g o
J UDGE



IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

JERROLD F. CHAPPELL, )
)
Plaintiff, ) 77-C-336-B

)
vs. )
’ )
DAVE FAULKNER, Tul )

County Sheriff, o ) =1 L E D
)
Defendant. )

SEP20 1977
Jack €. Silver, Clerk
ORDER : U. 8 DISTRICT COURT

Plaintiff initially instituted this action pra se for
the returﬁ oﬁvthe sum of $191.00 which he contends that the
defendant is illegally withhélding from him, and complaining
of certain confinement practices, while in state custody in
the Tulsa County Jail, i.e., the alleged withholding of soap,
razor and other necessary hygenic articles in disobedience of
aileged federal guidelines.

Plaintiff was allowed, by order of this Court, to pursue
this action in forma pauperis and summons was issued and duly
served on the defendant.

Thereafter, the defendant filed a Motion to Dismiss
for failure td state a claim and failure to join a necessary
and proper party. Attached to the Motion to Dismiss was a
brief and various and sundry affida&its and documents. A Minute
Order was entered directing the plaintiff to respond to said motion
within a certain time period and plaintiff has now filed a
Motion for Additional Time and Appointment of Counsel.

Plaintiff has designated that he is proceeding in this

litigation pursuant to 42 U.S.C. §1983.



42 U.S.C. §1983 provides:

"Every person who, under color of any statute, ordinance,

regulation, custom, or usage, of any State or Territory,

subjects, or causes to be subjected, any citizen of the

United States or other person within the jurisdiction

thereof to the deprivation of any rights, privileges, or

immunities secured by the Constitution and laws, shall be
liable to the party injured in an action at law, suit

in equity, or other proper proceeding for redress."

First, there is no obligation to appoint counsel to represent
a §1983 litigant. Harbolt v. Aldridge, 464 F.2d 1243 (10th CCA
1972); Bethea v. Crouse, 417 F.2d 504 (10th Cir. 1969); Bandt
v. Woodring, Tenth Circuit Court of Appeals, decided April 6,
1976, No. 75-1591. The District Court may do so if it is deemed
necessary for the full development of the factual and legal
questionéﬁ The Court finds that it is not necessary for counsel
to be appointed and the Motion for appointment of counsel should
be denied. | | ”

The Court further finds that the Motion .for Extension of
Time should be denied.

The Court will now consider the Motion to Dismiss filed
by the defendant.

To be actionable under §1983, a civil rights complaint must
establish a deprivation of a right, privilege or immunity pro-
tected by the Constitution. |

It appears that defendant was charged with uttering a
forged instrument, after former confiction of a felony in two
criminal cases in the State Court. It further appears that the.
sum of $191.00 was taken from the defendant's possession at
the time of his arrest, and he wak evidently given a receipt
for said sums. |

Title 12 0.S.A. §1571 et seq. provides for>a replevin
procedure for the return of properties and it is evident that
plaintiff has not followed this procedure in the State Court.

The Court finds that plain;iff's allegations in connection
with the claim for return of the $191.00 does not rise to
constitutional dimensions and that there is an adequate remedy

for the plaintiff in the State Court, and, that, therefore

-2-



the defendant's Motion to Dismiss as to the claim for return
of 191.00 for failure to state a claim éhoulgube sustained.

Turning to the alleged withholding of hygenic articles
attention is called to the case of Roach v. Kligman, 412 F.Supp. 521
527 (USDC ED Pa. 1976), wherein the Court found that the
failure to supply soap, toothpaste and the like did not amount
to cruel and unusual treatment so as to come within the confines
of an 8th Amendment violation. The Court, therefore, finds
that plaiﬁtiff has failed to state a claim by virtue of this alleged
Violatioﬁ?and the Motion to Dismiss should be sustained.

IT IS, THEREFORE, ORDERED that the plaintiff's Motion for
Extension of Time‘and for Appoinﬁ&ent éf Counsel be and the same
is hereby denied.

IT IS FURTHER ORDERED that defendant's Motion to Dismiss
be and the same is hereby sustained for the reasons hereinabove
stated, and the cause of action and complaint are dismissed for
failure to state a claim.

3 (41
ENTERED this «}7. day of September, 1977.

CHIEF UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

LESTER LAY, doing business
as S.L.S. 0il, ‘

/

No. 76-C-362-C

Plaintiff,
vs.

AGRICO CHEMICAL COMPANY,
a Delaware corporation;
BERTRAM GLAZER and
FRANK J. ‘ROBINSON,

both doing business as
DUBLIN OIL, COMPANY,

D N R P I W NP N S W W I N

Defendants.

ORDER

On May 3, 1977 a pretrial conference was conducted in
regard to the above-styled action. At that time, the Court
determined that this case should be remanded to the State
court and requested that plaintiff submit an order in accord-
ance therewith. The afternoon of May 3, 1977 the Court
received a letter from defendant's counsel asking that the
Court reconsider the decision to remand. In order to allow
oppcsing counsel to respond, on May 5, 1977 the Court forwarded
a copy7of defendant's letter to plaintiff's counsel and
allowed time for response. The Court has carefully considered
the statements of counsel and has determined this action
should be remanded.

The case was originally filed in the District Court of
Tulsa County on June 4, 1976. The Petition alleges that
Agrico Chemical Company (hereinafter Agrico) is a Delaware
Corporation doing business in Oklahoma. On July 2, 1976,
Bertram Glazer and Frank J. Robinsog, both doing business as
Dublin 0Oil Company filed a Petition for Removal asserting
that théy were residiné in and citizens of the'State of
Indiana. The Petition for Removal further alleged that the
cause of action alleged as to them was a separate and inde-

pendent claim which would be removable if sued on alone.



Removal was sought pursuant to 28 U.S.C. § 1441 (c). The
Court notes that defendan£ Agrico could not have properly
sought removal since at pretrial it admitted its principal
place of business is Tulsa, Oklahoma.

Plaintiff did not file a motion to remand the action
and the Court was, therefore, not previously called upon to
determine the issue of jurisdiction in regard to the removal
by Glazer and Robinson. Without ruling upon the issue, the
Court recognizes the questionable status of the removal.

Title 28 U.S.C. 1441 (c) provides:

"Whenever a separate and independent claim

or cause of action, which would be removable

if sued upon alone, is joined with one or

more otherwise non-removable claims or causes

of action, the entire case may be removed

and the district court may determine all

issues therein, or, in its discretion, may

remand all matters not otherwise within its

original jurisdiction."
One judge, after reviewing the first twelve years of decisions
under this statute, declared "it is not an exaggeration to
say that at least on the surface the field luxuriates in a
riotous uncertainty." This statement appears to remain

accurately descriptive.

In American Fire & Casualty Company v. Finn, 341 U.S..

6, 71 S.Ct. 534, 95 L.Ed. 702 (1951) the Supreme Court

stated that one purpose of Congress in adopting the "separate
aﬁd independent claim or cause of action" test for removability
by § 1441 (c) was to limit removal from state courts. The

Court went on to state:

"A separatable controversy is no longer an
adequate ground for removal unless it also
constitutes a separate and independent claim
or cause of action. . . . Congress has auth-
orized removal now under § 1441 (c) only when
there is a separate and independent claim or
cause of action. . . . The addition of the
word 'independent' gives emphasis to con-
gressional intention to require more complete
disassociation between the federally cogniz-
able proceedings and those cognizable only
in state courts before allowing removal."

The Court thereafter concluded that the case presented no

w

separate and independent claim or cause of action because
&



there was a single wrong to the plaintiff, for which relief

was sought, "arising from an interlocked series of transactions.

In Snow v. Powell, 189 F.2d 172 (10th Cir. 1951) the

Tenth Circuit, in citing American Fire & Casualty, pointed

out that the critical words "separate" and "independent" are
used in the conjunc£ive and should be given their full
significance in order to carry out the intent and purpose of
Congress to limit removals and to simplify the determination
of removability. The Court thereafter stated:

"The word 'separate' means distinct; apart

from; not united or associated. The word

'independent’' means not resting on something

else for support; self-sustaining; not con-

tingent or conditioned."

The fact that the causes of action alleged may be based
on different legal theories of recovery is not determinative
of the issue of whether the causes of action are separate
and independent. For example, in Winton v. Moore, 288
F.Supp. 470 (N.D.Okla. 1968) plaintiff alleged causes of

action for breach of fiduciary duty and breach of contract;

in Gray v. New Mexico Military Institute, 249 F.2d 28 (10th

Cir. 1957) plaintiff alleged causes of action based upon
negligence and breach of contract; and in Snow v. Powell,
supra, the causes of action were based upon assault and upon
negligence. In each of the above-cited cases the Court held
that a separate and independent claim or cause of action was
not alleged. In Winton v. Moore, supra, the Court noted
“that although the plaintiff stated a cause of action in tort
against one defendant and another on the basis of contract
against the othér defendant, only a single recovery was
sought.. Although plaintiff seeks punitive damages as to

. |
defendants Glazer and Robinson, the basic recovery sought is

the same as to all defendants. In American Fire & Casualty
Co. v. Finn, supra, thé Supreme Court, quoting‘from Baltimore
v. Phillips, 274 U.S. 316 (1927) stated: "Upon principle,

it is pérfectly plain that the respogdent suffered but one
actionable wrong and was entitled tb’but one recovery,

-3



whether his injury was due to one or the other of several
distinct acts of negligenée or to a combination of some or

all of them." The Court in Gray v. New Mexico Military

Institute, supra, considered the fact that the recovery on
one cause of action depended for its support on the estab-
liéhment of the other cause of action.

Even if the removal of the action was proper, the
removing parties are no longer parties to this lawsuit. On
October lé, 1976, the Court entered its Order sustaining a
Motion to Dismiss filed by the defendants Glazer and Robinson,
doing business as Dublin 0il Company.

In light of the fact that defendant Agrico could not
have properly removed the action to this Court and the fact
that the removal of the action by Glazer and Robinson is
questionable, along with the fact that the removing parties
are no longer parties to this action, it is the determina-
tion of the Court that the action should be and hereby is

remanded to the District Court of Tulsa County.

It is so Ordered this / 2‘~ day of September, 1977.

AV«

H. DALE COOK
United States District Judge
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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF OKLAHOMA

ELANOR MAXINE CHANDLER,
Plaintiff,

7

NO. 77-C-239-C
F[L‘ED

P 191977 4,

Jack C. Sily ver, |
u.s. D!STR ICT Coi!rm

vSs

WOOLCO DEPARTMENT STORES,
Trade Name for F. W. Woolworth
- Co., a New York Corporation,

B s = W Y

Defendant.

ORDER OF DISMISSAL WITH PREJUDICE

WHEREAS, the varties have stipulated that all guestions
and issues existing between the parties have been fully and
completely disgosed of by settlement, and have requested the
entrance of an OIdér of dismissal with prejudice,

IT IS, THEREFORE, ORDERED, ADJUDGED AND DECREED by the
Court that the cause should be and the same is heréby dismissed
with prejudice and the matter fully, finally and completely

disposed of hereby.

DATED this /£ day of _{922 , 1977.

UNITED *STATES DISTRICT JUDGE

bert G. Brown
y for Plaintiff

éfgfry . Holland
ttorney for Defendanigf

| Aﬂé;a&%% 777 9 fﬁa@xézc)
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,

FILED

SEP 191977

Plaintiff,

VS e

Jack C. Sitver, Cf@rk
U. S. DISTRICT COURT

FRED C. SLOAN a/k/a FRED SLOAN,
ALICE M. SLOAN, AND GUARANTY LOAN
AND INVESTMENT CORPORATION OF
TULSA, INC.,

Defendants.

JUDGMENT OF FORECLOSURE

-
THIS MATTER comes on for consideration this gégééz

day of September, 1977, the Plaintiff appearing by Robert P.
Santee, Assistant United States Attorney; the Defendant,
Guaranty Loan and Investment Corporation of Tulsa, Inc.,
appearing by its attorney, Timothy J. Suliivan; and the Defen-
dants, Fred C. Sloan a/k/a Fred Sloan, and Alice M. Sloan,
appearing not.

The Court, being fully advised and having examined
the file herein, finds that Defendants Fred C. Sloan a/k/a Fred
Sloan and Alice M. Sloan were served by publication, as shown
on the Proof of Publication filed herein; and that Defendant
Guaranty Loan and Investment Corporation of Tulsa, Inc. was
served with Summons and Complaint on February 8, 1977, as
appears from the United States Marshal's Service herein.

It appears that the Defendant, Guaranty Loan and
Investﬁent Corporation of Tulsa, Inc., has duly filed its
Answer and Cross-Petition on February 23, 1977, but that
Defendants, Fred C. Sloan a/k/a Fred Sloan and Alice M. Sloan
have not been served said Answer and Cross-Petition.

The Court further finds that this is a suit based
upon a mortgage note and foreclosure on a real property mort-

gage securing said mortgage note upon the following-described

Civil Action No. 77-C-32-C



real property loéated in Tulsa County, Oklahoma, within the
Northern Judicial District of Oklahoma:

Lot Eleven (11), in Block Four (4),:in Lake-=

view Heights Amended Addition to the City of

Tulsa, County of Tulsa, State of Oklahoma,

according to the recorded plat thereof.

THAT the Defendants Fred C. Sloan and Alice M. Sloan
did, on the 25th day of August, 1973, execute and deliver to
the Administrator of Veterans Affairs, their mortgage and
mortgage note in the sum of $8,500.00, with 4-1/2 percent
interest per annum, and further providing for the payment of
monthly installments of principal and interest.

The Court further finds that Defendants Fred C. Sloan
and Alice M. Sloan made default under the terms of the afore-
said mortgage note by reason of their failure to make monthly
installments due thereon, which default has continued, and that
by reason thereof, the above-named Defendants are now indebted
to the Plaintiff in the sum of $8,132.72 as unpaid principal,
with interest thereon at the rate of 4-1/2 percent per annum
from April 1, 1976, until paid, plus the cost of this action,
accrued and accruing.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED ‘that.
the Plaintiff have and recover judgment against Defendants
Fred C. Sloan and Alice M. Sloan, in rem, for the sum of
$8,132.72, with interest thereon at the rate of 4-1/2 percent
per annum from April 1, 1976, plus the cost of this action,
accrued and accruing, plus any additional sums advanced or to
be advanced or expended during this foreclosure action by
plaintiff for taxes, insurance, abstracting, or sums for the
preservation of the subject property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that
upon the failure of said Defendants to satisfy Plaintiff's

money judgment herein, an Order of Sale shall be issued to



the United States Marshal for the Northern District of Okla-
homa, commanding him to advertise and sell with appraisement
the real property and apply the proceeds thereof in satisfac-
tion of Pléintiff‘s judgment. The residue, if any, shall be
deposited with the Clerk of the Court to await further order
of the Court, |

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that
from and after the sale of said property, under and by virtue
of this judgment and decree, all of the Defendants and each
of them, and all persons claiming under them since the filing
of the complaint herein, be and they are fdrever barred and
foreclosed of any right, title, interest or claim in or to
the real property or any part thereof, specifically including
any lien for personal property taxes which may have been filed

during the pendency of this action.

UNITED STATES DISTRICT JUDGE

APPROVED:

HOBERT P. SANTEE
Assistant United States Attorney

/\ /) /
//’/Vul, . /// /’7‘} \/(/)/ é /\f('/’l/L
TIMOTHY J. SULLIVAN
Prichard, Norman, Reed & Wohlgemuth
Attorney for Defendant,
Guaranty Loan and Investment
Corporation of Tulsa, Inc.




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA
THE TRAVELERS INSURANCE COMPANY,
Plaintiff,
No. 76-C-124-C

vVSs.

PANAMA-WILLIAMS, INC.,

vv{vvvvwvv

Defendant.

JUDGMENT

This case came on for hearing this 8th day of September,1977
for argument of counsel and the Court to announce its Findings of
Fact, Conclusions of Law, and Judgment. The trial of the case
to the Court was heard on May 27, 1977. The plaintiff appeared
through its counsel, Thomas R. Brett, and the defendant appeared
by and through its counsel, E.W. Keller, and both parties announced
ready to proceed with the hearing. After hearing arguments of
counsel and having previously considered the matter thoroughly,
the Court announced its Findings and Conclusions in open court
ultimately concluding the plaintiff is entitled to judgment against
the defendant in the sum of Sixty Five Thousand Dollars ($65,000.00)
with interest at the rate of 10% from this date.

IT IS THEREFORE ORDERED the plaintiff, The Travelers Indemnity
Company, is entitled to judgment against the defendant, Panama-
Williams, Iﬁc., in the sum of Sixty Five Thousand Dollars ($65,000.00)
with interest at the rate of 10% from this date, September 8, 1977,
and the costs of this action, for which let execution issue. The

defendant excepted to the Court's judgment.

S0 Les, Loote

United States District Judge




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

CECIL HAGGARD and ALPHA
HAGGARD,
77-C-324-B
Plaintiffs,
N FILED

FRED C. LEAP, et al., SEP 191977

Jack C. Silver, Clerk
U. S. DISTRICT COURT

N Nee” N N’ N N N N o’ N

Defendants.

ORDER REMANDING

The Court has for consideration the Plaintiff's Motion to

Remand, with supporting brief, and the defendant, Annie Studie, having

failed to comply with th minute order of this Court entered August
12, 1977, directing said defendant to respond to said motion within
ten days, but having orally advised the Court that said defendant,
Annie Studie, will stand on her petition for removal, and, the Court
having carefully perused the entire file, and, being fully advised
in the premises, finds:

| This litigation was originally commenced in the District
Court of Delaware County, Oklahoma, on March 28, 1977, against the
removing defendant, as well as various and sundry other defendants.
On April 14, 1977, the Field Solicitor, Muskogee, Office of the
Solicitor, United States Department of the Interior, filed an
Election Not to Remove.

On July 26, 1977, the defendant, Annie Studie, filed her
Petition.for Removal of Civil Actiorn. In said Petitidn for Removal,
she states in paragraph 2 as follows :i

Service of summons was made by publication on defendant

- on the l4th day of April, 1977, by publishing in "The

Delaware County Journal' at Jay, Oklahoma. The petition

hereto is the initial pleading setting forth the claim

upon which the action is based, and defendant first received

a copy of it on or about the 10th day of May, 1977.

As grounds for removal the defendant, Annie Studie, alleges

in paragraph 3 of the Removal Petition:

The action is a civil action of which this Court has orig-

-1~



inal jurisdiction under Title 28 U.S.C. Section 1331,
and is one which defendant is entitled to remove tO this
Court pursuant to Title 28 U.S.C. Section 1441 in that
it involves title to real property granted to the
Cherokee Nation under Treaties with the United States
Government, 32 Stat. 716.

It appears from the complaint filed in the State Court that
plaintiffs‘seek to quiet title to certain real property located
in Delaware County, Oklahoma, against various and sundry individuals

named in the style of the complaint. Annie Studie is one of the

named defendants.

In the Motion to Remand the plaintiffs state as grounds

therefor:

That the Petition for Removal of Civil Action filed by
the defendant Annie Studie on July 26, 1977, was not
timely filed in this Court within thrity days after the
State Court action was commenced or otherwise became
removable under 28 U.S.C.A. 1446(b).

That prior to filing her Petition for Removal to this
Court, the defendant Annie Studie entered her appearance
and answered the plaintiffs' Petition in .the District
Court of Delaware County, Oklahoma, and submitted herself
to the jurisdiction of that Court and waived her right to
remove the State Court action to this Court.

That by Section 3(c) of the Act of Congress of August 4,
1947, the Secretary of the Interior alone is clothed with the
authority to determine when actions involving restricted
Indians are to be removed from State Court to Federal Court.
That the Election Not to Remove the State Court case to
Federal Court was filed by Harold M. Shultz, Jr., the

Field Solicitor, Muskogee, Office of the Solicitor, United
States Department of the Interior, in theState Court action
on April 14, 1977, thereby precluding the removal of this
case to Federal Court by the defendant.

That no Federal question is presented in the State action
becguse such action was a quiet title proceeding to
judicially determine the heirs of David Chuwalooky, one of the
defgndant's ancestors, under 84 0.S.A. 257 et seq., and

to }nvoke 12 0.S.A. 93(4), and the 15 year limitation

period, thereby depriving this Court of jurisdiction under

28 U.S.C.A. 144(b). !

The Court will start from the basic premise that there can
be no removal on the basis of a federal question presented for the
first time in defendant's petition for removal or in his answer.
Moore's Federal Practice, Volume 1A, 90.160; Great Northern Ry.

Co. v. Alexander (Hall's Adm'r.), 2?§/U.s. 276 (1918)

-2~



The Act of 1947, 61 Stat. 731 provides that written notice
of the pendency of any such action or proceedings shall be served
on the Superintendent for the Five Civilized Tribes within ten days
of the filing of the first pleading in said action or proceeding. It
further provides that such notice shall be served by the party or
parties caﬁsing the first pleading to be filed. The Act goes on -
to provide:

No action or proceeding in which notice has been served

on the Superintendent for the Five Civilized Tribes pur-

suant to the provisions of section 3 of the Act of

April 12, 1926 (44 Stat. 239), shall be removed to a

United States district court except upon the recommendation

of the Secretary of the Interior or his duly authorized

representative. The United States shall have the right

to appeal from any order of remand entered in any case

removed to a United States district court pursuant to the

provisions of the Act of April 12, 1926 (44 Stat. 239).

In the instant action it appears that the Superintendent has been
served and has elected not to remove this case.

The general rule is that all defendants must join in a peti-
tion for removal, though applicable to both joiné and interrelated
causes of action, does not apply to a cause of action which may be
removed under the separate and independent claim or cause of action
provision of §1441(c). Moore's Federal Practice, Volume 1A, 90.168[3.-2

The Court further finds that when removal is on the basis of a
federal question complications may arise because of the principle that
for original jurisdiétion the federal question must appear in the
plaintiff's complaint well pleaded. And, where the plaintiff's claim
rests on both a federal and state ground, plaintiff may pitch his
suit on ?he state ground. Moore's Federal Practice, Volume 1A,
¥0.168[3.-4] i

Additionally, the Removal Statute provides that the petitibn
for removal of a civil action or proceeding shall be filed within
thirty days after the receipt by the defendant, through service
or otherwise, of a copy of the initial pleading setting forth the
claim for relief, or within thirty da&s after the service of summons.
Additionally, it is provided that if¢the case stated by the initial
pleading is not removable, a petition or removal may be filed within

thirty days after receipt by the defendant, through service or other-

-3-



wise, a copy of an amended pleading, motion or order, or other paper
from which it may first be ascertained that the case is one which is
or has become removable.

More than thirty days had elapsed before the defendant,
Annie Studie, had sought to remove this case to this Court.

Fof the reasons above stated,

IT IS ORDERED that plaintiffs' Motion to Remand be and
the same is hereby sustained and this cause of action and complaint
are hereby remanded to the District Court of Delaware County, Oklahoma.

th
ENTERED this Zf day of September, 1977.

(Plo F Lo

CHIEF UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

LLOYD T. ABLES,

Plaintiff

No. 76-C-51-B I LLE D

SEP 181977

vs

ST. LOUIS~SAN FRANCISCO RAILWAY
COMPANY, A Corporation,

[P I N R R W N )

Defendant Jack C. Silver, Clerk

U. S. DISTRICT COURT

FINDINGS AND ORDER OF THE COURT

This cause came on for hearing before the Magistrate on the
10th day of June, 1977 on defendant's motion for summary judgment as
to Count I of plaintiff's complaint. Plaintiff appeared by its attor-
ney, Michael P. Atkinson, of Best, Sharp, Thomas & Glass; and defend-
ant appeared by its attorney, Grey W. Satterfield, of Franklin, Harmon
& Satterfield, Inc. The Court being fully advised in the premises
makes the following findings and order:

Defendant has moved for partial summary judgment as to Count
I of plaintiff's complaint in which plaintiff alleges that defendant
wrongfully and maliciously demoted him and thereby deprived him of a
reasonable expectation of continued employment as a supervisory em-
ployee. 1In Count II of his complaint, plaintiff alleges that he is
entitled to damages under the Federal Employers' Liability Act for
personal injuries he allegedly sustained while working for defendant
as a conductor. Defendant's motion is not directed toward Count IT.

Defendant asserts that it had the right to demote plaintiff
without cause under Oklahoma law sincé he had no contract of employ-
ment with plaintiff and his employment'was terminable at will. De-

fendant relies on Freeman vs C. R. I. & P. R. Co., 239 F.Supp. 661

(D.C. W.D. Okla. 1965); ahd Foster vs Atlas Life Insurance Co., 6 P.2d

805 (Okla. 1931). Plaintiff in his deposition recognized defendant's
right to terminate his employment withoput cause when he testified that
/

supervisory employees serve at the p%easure of the company and that

"They can fire you on the teléphone with a pink wire this afternoon".



Plaintiff's counsel also concede the rule, but urge that defendant's
employees who decided that plaintiff should be demoted did so mali-
ciously and unlawfully and were therefore guilty of actionable con-
spiracy. Plaintiff claims that the acts of defendant's officers were
unlawful in that they relied in part on a report made by a Springfield,
Missouri police officer which recited that plaintiff had been involved
in an accident, had been drinking, and would be arrested by the
officer if he drove his car onto the street (he was in a service
station driveway at the time). Plaintiff's theory is that a Missouri
statute, Vernon's Annotated Missouri Statutes, Section 610.100 (1973},
which makes arrest records confidential, applied to the police report,
~and the conduct of defendant's agents in obtaining and relying on a
copy of it was therefore unlawful and, as a result, constituted
actionable conspiracy on the part of defendant. This argument must

be rejected for several reasons. First, the Missouri statute relied
upon by plaintiff relates to arrest records and not to police reports
generally. The report cleérly reflects that plaintiff was not arrested.
Therefore, the report was not covered by the Missouri statute. Where
there is no unlawful conduct, there can be no conspiracy. In Hughes

vs Bizzell, et al, 117 P.2d4 763 {(Okla. 1941), the librarian of the

University of Oklahoma Medical School brought suit against the presi-
dent of the University and the dean of the medical school. She had
been discharged and conceded that the defendants had the right to
discharge her without cause. However, she contended that they had
slandered and defamed her before the Board of Regents in a hearing
to consider the propriety of her discharge and were therefore guilty
of an actionable conspiracy. The Court in rejecﬁing this contention
held:

"A conspiracy is a combination'of two Or more per-
sons to accomplish, by concerted action, some unlawful
purpose, or to accomplish a lawful purpose by unlawful
means. [Citations omitted.] It follows from this
definition that there can be no conspiracy 'where the
acts complained of, and the means employed in doing
the acts, are lawful.' Walker v. Mills, 182 Okl. 480,
78 P.2d 697."

Even assuming, arguendo, that defendant's officers who made

the decision to demote plaintiff did(éo unlawfully, defendant corpora-



tion cannot be held to account therefor. "A corporation cannot be a
party to a conspiraty consisting of the corporation and the persons
engaged in the management, direction and control of the corporate
affairs, where the individuals are acting only for the corporation
and not for any personal purpose of their own." 16 Am.Jur.2d, Con-
spiracy, Section 47. It is undisputed that defendant's officers had
no personal interest in demoting plaintiff, but were acting purely as
representatives of their corporate employer. Also, it will be noted
that none of the individual officers were made parties to this action.

In Nelson Radio & Supply Co. vs Motorola, 200 F.2d 911, 914 (5th Cir.

1952), the court in holding that a cause of action in conspiracy had
not been stated against a corporation, stated:

" *%% A corporation cannot conspire with itself any-
more than a private individual can, and it is the
general rule that the acts of the agent are the acts
of the corporation. Here it is alleged that the
conspiracy existed between the defendant corpora-
tion, *** [and its officers], who have actively
engaged in the management, direction and control

of the affairs and business of defendant. This

is certainly a unique group of conspirators. The
officers, agents and employees are not named as
defendants and no explanation is given of their
non-joinder. Nor is it alleged affirmatively,
expressly, or otherwise, that these officers,

agents and employees were actuated by any motives
personal to themselves. Obviously, they were
acting only for the defendant corporation. ***

"

Plaintiff urges that the Court should ignore the rule that an
employer has a right to discharge an employee without cause. In

support of its contention, it cites Monze vs Beebe Rubber Company,

316 A.2d 549 ( N. H. 1974); Peterman vs International Brotherhood of

Teamsters, 344 P.Zd 25 (Cal. App. 1959); and Frampton vs Central

Illinois Gas Company, 297 N.E.2d 425 (Ind. 1973). However, so long

as the rule is in force in the State of Oklahoma under the decisions

of its Supreme Court, this Court is bo?nd by it. Erie R. Co. vs

Tompkins, 304 U.S. 64, 58 S.Ct. 817, 82 L.Ed. 1188, 114 A.L.R. 1487
(1937). However, it should be observed that the cases cited by plain-
tiff in support of his contention that the rule should be changed

are not in point here, since each one involved the discharge of an
hourly paid laborer. Here, plaintiff wés a supervisory employee. An

. . A .
employer has a legitimate interest in hiring and retaining the best



supervisory employees available. Geary vs U. S. Steel Corporation,
319 A.2d4 174 (Pa. 1974). The Court could not ﬁind a holding which
would have a chilling effect on an employer's ﬁudgment of the guali-
fications of its supervisory employees.

The allegations contained in Count I of plaintiff's complaint
and the depositions, answers to interrogatories and affidavits on file
herein in support thereof do not present an issue of material fact.
Defendant's motion‘for partial summary judgment directed to Count I
of plaintiff's complaint should therefore be sustained.

IT IS SO ORDERED.

DATED on this the/E.wL day of Wq , 1977.
- &

(o &F G

United States District Judge




IN THE UNITED STATES DISTRICT COURT FOR THE
. NORTHERN DISTRICT OF OKLAHOMA

IRBY SPROUSE, ) |
) r
Defendant, ) Fol L E D
)
V. ) No. 77-C-45-B
) SEP1 91977
CONCLPT 21, INC., )
) jack C. Silver, Clor’s
Defendant. ) U. 8. DISTRIAT £oue
ORDER

The Court has for consideration Plaintiff's Application
to Dismiss Without Prejudice and has carefully perused the entire
file, the briefs and the recommendations concerning said motion,
and being fully advised in the premises, finds:

That the Plaintiff's Application to Dismiss Without
Prejudice should be sustained, provided, however, that the defend-
ant, Concept 21, Inc. be allowed to pursue its Counterclaim against
the plaintiff. Defendant's Counterclaim seeks a permanent injunction,
restraining the plaintiff from continuing to conduct business in the
defendant's name and/or to represent to the public that he has some
working relationship with the defendant. Rule 41(a)(2) F.R.C.P.

IT IS, THEREFORE, ORDERED that Plaintiff's Application to
Dismiss Without Prejudice be and is hereby sustained.

IT IS FURTHER ORDERED that the defendant, Concept 21, Inc.
be and is hereby allowed to pursue its Counterclaim against the
plaintiff.

Dated this /?7&& day of September, 1977.

é;éizg;‘ <i§{q /?2;2D4/Lc»gf’//

CHIEF JUDGE, UNITED STATES DISTRICT
COURT FOR THE NORTHERN DISTRICT OF
OKLAHOMA .




| VS.

. ANTHONY R. MUMPOWER,

 the files and records herein, and having heard the statements of

i pear personally or by his counsel or other representative, the

| Court finds as follows:

' day of July, 1977, at the hour of 10:00 o'clock a.m., on Motion

- -
IN THE UNITED STATES DISTRICT COURT FOR TEE | . B T[]

NORTHERN DISTRICT OF OKLAHOMA

SEP

ENTERPRISE SCHOOL PHOTOS, INC., 1 9?977

an Oklahoma Corporation,
Plaintiff,

No. 76-C—-203-B

LR N W W N R )

Defendant.

JOURNAL ENTRY OF JUDGMENT

This cause comes on for hearing on the 7th day of July,
1977, upcn Plaintiff's application for default judgment, and the

Court being fully advised in the premises and fully familiar with

counsel for the Plaintiff and having three times called the

Defendant in open Court, and the Defendant having failed to ap-

1. That this matter was set by this Court on the 7th

for Default Judgment for failure to answer. That on the 7th day
of July, 1977, the Defendant ha&ing been called three times in
open Court appearing not nor by his representative or coﬁnsel the
Court granted default judgment against said Defendant and‘refer—l
red the matter to the United States Magistrate for the purpose

of taking testimony as to the amount of the judgment to be enter-
ed.

Based upon the Findings and Recommendations of the
Magistrate filed herein,onzgaggét '7 1977, the Court finds that
the Plaintiff, Enterprise School Photos, Inc., should have ju@g—
ment in the amount of Fifty-One Thousand Four Hundred Fifteen and
88/100 Dollars ($51,415.88); that the Plaintiff should have judg-
ment for its costs herein accrued and accruing; that the Plain-

tiff, Enterprise School Photos, Inc., should have judgment for

Jack C. Silver, Giart
U. S. DISTRICT coun

i




;‘a reasonable attorney's fee for the use and benefit of its attor-

" ney, Larry Harral, in the amount of Two Thousand One Hundred and

00/100 Dollars ($2,100.00); and that this judgment should carry

gfinterest at the rate of 10% per annum from July 7, 1977, until

. full paid.

IT IS, THEREFORE, ORDERED, ADJUDGED AND DECREED by the

E?Court that judgment be and is hereby entered in favor of the

E:Plaintiff and against this Defendant.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED by the Court

that the Plaintiff, Enterprise School Photos, Inc., have judgment
' in the amount of Fifty-One Thousand Four Hundred Fifteen and
388/100 Dollars ($51,415.88); that the Plaintiff have judgment for
;iits costs herein accrued and accruing; that the Plaintiff, Enter-
. prise School Photos, Inc., have judgment for a reasonable attor-
gney's fee for the use and benefit of its attorney, Larry Harral,
fin the amount of Two Thousand One Hundred and 00/100 Dollars |
§($2,100.00); and that this judgment carry interest at the rate

~of 10% per annum from July 7, 1977, until fully paid.

=

CHIEF JUDGE, UNITED STATES DISTRICT
COURT FOR THE NORTHERN DISTRICT OF
OKLAHOMA




BOOTH,JAY & BOOTH
ATTORNEYS AT LAW
1419 5. DENVER
TULSA, OKLAHOMA 74119
(918) 583-4136

directed to pay the said sum of $1, 140, 00 forthwith to Susan Pequeen, through

IN THE UNITED STATES DISTRICT COURT FOR THE ;

NORTHERN DISTRICT OF OKLAHOMA

FARMERS INSURANCE COMPANY, INC., No. 75-C-92-B

Plaintiff,

F1LELD

)
)
)
)
Vs. )
)
DAVID ARMSTRONG, ET Al., )
~ )
Defendants. )

SEP 161977

ORDER OF SETTLEMENT S
ON STIPULATION OF ujasﬁkg;g?g{g;’ gﬁlﬁ%’l
THE PARTIES AS TO .

. TTHE DEFENDANT,
SUSAN HANSON PEQUEEN

NOW én this'[_@_‘%y of September, 1977, this cause comes on for
consideration upon tﬁe Application of Susan Hanson, now Pequeen, for an
order of the Court allowing her the sum of $1, 140. 00 as her share of the pro-
ceeds of the policy of insurance previously deposited with the clerk of this

Court by the plaintiff. The Court, upon consideration, finds that all parties,

“heretfo have agreed to the payment of said sum and that same is.fair and equit-

'ak))Le to Susan Hanson Pequeen and to the other parties heretos including the mi
ITYIS THEREFORE ORDERED, ADJUDGED AND DECREED by
the Court that Susan Pequeen, formerly Susan Hanson, have and receive as
her shére of the funds on deposit herein the sum of $1, 140. 00, the payment
of which‘ shall satisfy and discharge her from any further rights or claims in
and to said funds.
IT IS FURTHER ORDERED, ADJUDGED AND DECREED by the

Court that the clerk of this Court be, apd he is hereby, authorized and

her Attorney, Gary M. Jay.

110X

JUDGE

o F e

/




.
- ‘ .

Approved as to Form and Content:

by

T ,.4?,,,.,—

- Rosq Hutchins, A‘Eﬁerney for the defendarits,
Wagnon ‘and for Td Munson and Murray Stewart,
Co- -Counsel.

7

e

w"’”@hﬁomas I, Tucker
Attorney for D.I.S.R.S.

/

\ \fThomas R. Brett,
Attorney for St. Francis Hospital and for

T. J. Sinclair, Co-Counsel
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IN THE UNITED STATES DISTRICT COURT l" EE ED
FOR THE NORTHERN DISTRICT OF OKLAHOMA

WILLIAM G. VANDEVER,
d/b/a WILLIAM G.

26k C. Sitver, ey
VANDEVER & COMPANY,

s DISTRICT COURT

Plaintiff,

Vs, No. 76-C-640-B
HASTINGS PORK, a partner-
ship and HAYDEN H. THOMPSON,
an individual, and J.E.
FEUERHELM, an individual,

Defendants.

ORDER

The Court has for consideration defendants' Motion to
Quash Summons, Objection to Jurisdiction and Motion to Dismiss
and the Court has carefully reviewed the pleadings, affidavits
and briefs filed by all of the parties hereto and has carefully
considered the recommendations of the Magistrate concerning the
motions, and being fully advised in the premises, FINDS:

That the defendants' Motion to Quash Summons, Objection
to Jurisdiction and Motion to Dismiss should be sustained for
the reasons stated herein.

This is an action by an individual resident of the State
of Oklahoma against a Nebraska partnership and its general part-
ners for an alleged breach of contract based upon a document
delinéated as "Authorization to Obtain Loan".

Jurisdiction is based solely upon a dive:sity of citizenship.
The Complaint alleges that the plaintiff is a "resident" of the
State of Oklahoma and that the defendant Hastings Pork is a partner-
ship orgahized under the laws of Nebraska. No allegation is made
as to the "residence" of the individu;l defendants, Hayden H.
Thompson and J. E. Feuerhelm.

The pleadings and affidavits submitted show that none of the
defendants were served with Summons or Complaint in the State of
Oklahoma, but all were served pursuan%;to the Oklahoma Long-Arm

Statutes in jurisdictions outside of the state. None of the



® @
defendants do business in the State of Oklahoma nor have they
ever conducted business in the State of Oklahoma.

The pleadings and affidavits before the Court show that the
"Authorization to Obtain Loan", which was allegedly breached, -
was presented to the defendants in Nebraska, by a Nebraska loan
broker, Donald E. Benson. Mr. Benson had done business as a
co-broker with the plaintiff on a previous occasion and had thé
plaintiff's contract forms in his possession in Nebraska. Mr.
Benson solicited the defendants,vin the State of Nebraska, to
engage the services of the plaintiff.

The defendants did not enter the State of Oklahoma, at any
time relevant to this action, and their only contact was through
telephone qalls or correspondence which pertain to the plaintiff's
request for information from the defendants. Mr. Benson, as
co-broker, was the contact for the plaintiff in Nebraska with
the defendants. Mr. Benson was considered an "associate" or
field representative of the plaintiff, in Nebraska, and for
such efforts he was to receive a commission from the plaintiff.

The defendants assert that this Court is without jurisdiction
of the person of the defendants or the subject matter of this
action.

12 0.S8.(1971) §187(a)‘of the Oklahoma Statuteé authorizes
jurisdiction in Oklahoma over a non-resident defendant when a
cause of action arises from "the transaction(of any business
within this state". A newer and parallel section of 12 0.S.
(1971) §1701.03 likewise authorizes such jurisdiction over
claims based on the non-resident defendant's "transaction of
any busimess". These provisions require both minimum reasonable
contact between a defendant and the State of Oklahoma and that
the claim sued upon in Oklahoma derives itself from the purpose-

ful acts of the defendant in Oklahoma. Garrett v. Levitz

Furniture Corp., 356 F. Supp. 283, 284 (N.D.Okl. 1973); Crescent

Corp. v. Martin, 443 P.2d 111, 117 (Okl. 1968). 1In a diversity

/

case, a Federal court is limited in(}ts ability to effectuate




extra territorial service of process and jurisdiction by the law

of the forum state. F.R.C.P. 4(e) and (f); Jem Engineering

and Mfg., Inc. v. Toomer Elec. Co., 413 F. Supp. 481 (N.D.Okl.

1976).
To constitute doing business in Oklahoma, a defendant's
activities must be substantial, continuous, and regular as dis-

tinguished from casual, single or isolated. Anderson v. Shiflett,

435 F.2d 1036, 1037 (10th Cir. 1971). 1In addition, in considering

the question of personal jurisdiction when the defendant is an

individual, as in the case at bar, the analysis must be more

rigorous and restrictive than it is when it is a corporation

which is engaged in arguable business activities. Id. at 1038.

Further, the defendant must personally avail himself of the

privilege of doing business in the State of Oklahoma and by doing

so invoking the benefits and protection of its law. Id. at 1038.
Even though the contract at issue in this case states that

it shall be governed by the laws of the State of Oklahoma, such

perfunctory statement is irrelevant when the question of juris-

diction over the defendant is at issue. Anderson v. Shiflett,
at 1037.

- The Oklahoma Supreme Court in Roberts v. Jack Richards

Aircraft Co., 536 P.2d4 353, 355 (Okl. 1975) held:

"To assert personam jurisdiction over a
foreign corporation by 12 0.S. (1971)

§187, the\recordlshould show a voluntarily
committed act of the defendant by which

that defendant purposefully availed itself

of the privilege of conducting activities
within the State so as to invoke the bene-
fits and protection of the laws of Oklahoma."

Thus, where a non-resident purchaser of services did not initiate
the conta;t which gave rise to a contﬁact claim by an Oklahoma

resident, and where the purchaser has no other relationship with
Oklahoma, Oklahoma's Long-Arm Statutes simply do not apply. Jemnm

Engineering and Mfg., Inc. v. Toomer Elec. Co., supra.; Vacu-Maid,

Inc. v. Covington, 530 P.2d 137 {(Ct. App. Okl. 1975).
The Court finds that the circumsgénces surrounding the

alleged "Authorization to Cbtain Loaﬁ", its execution, and per-



formance demonstrate nofreasonable relationship with Oklahoma
which could give rise to a basis for jurisdiction over the
defendants in thls forum. In addition, the plaintiff's Complaint
reflects only that the plalntlff is a "resident" of the State of
Oklahoma. Jurisdiction, in this case, 1s asserted under Title
28 U.S.C. §l332(a) which provides that the District Courts of
the United States shall have original jurisdiction in all civil
actions where the matter in controversy exceeds the sum of Ten
Thousand Dollars ($10,000) and it is between "citizens" of
different States or citizens of a State and foreign States and
citizens thereof. Allegations of citizenship are required to

meet the jurisdictional requirements. Guerrino v. Ohio Casualty

Insurance Company, 423 F.2d 419, 421 (3rd Cir. 1970); Boehnen

v. Walston & Company, Inc., 358 F. Supp. 537 (D.C.S.D. 1973);

Attwell v. City of Chicago, 358 F. Supp. 1248 (D.C.Wis. 1973).

IT IS, THEREFORE, ORDERED that the defendants' Motion to
Quash Summons, Objection to Jurisdiction and Motion to Dismiss
be and is hereby sustained. .

DATED this ZQ(c*aay of September, 1977.

Cgf g"W

ALLEN E. BARROW

CHIEF JUDGE

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT
OF OKLAHOMA




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

KEENE CORPORATION,
Plaintiff,

vs. No. 76-C-570-B

HAROLD J. HOOVER and

RICHARD A. MAWDSLEY,
d/b/a ROAD RUNNER

R i i T i i
i iy )
ey
g,
= l

DISTRIBUTING COMPANY, Sgpfd
Defendants. .ﬁg%@ s
S, DiSTRyey ek
T COup
STIPULATION AND ORDER OF )

DISMISSAL WITH PREJUDICE

The plaintiff and defendants, having stated that the
above-entitled action, and each and every claim for relief
asserted therein, whether asserted by plaintiff or defendants,
may be dismissed with prejudice, each party to bear its or
his own costs, and the Court being fully advised, IT IS
ORDERED that this cause of action and complaint and the
counterclaim of the defendants, and each of them, be and
the éame are hereby dismissed with prejudice to the bringing
of a future action thereon and that each party hereto shall

bear its or his own costs.

DATED this /4ﬁl day of M , 1977.

12

A
s

UNITED STATES DISTRICT JUDGE

N —




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,

Plaintiff,

vS. CIVIL ACTION NO. 77-C-262-B

ELMRIA HILL, a/k/a ELMIRA
HILL, CHARLOTTE BROOKENS,
SURETY FINANCE, INC., COUNTY
TREASURER, Tulsa County, and
BOARD OF COUNTY COMMISSIONERS,
Tulsa County,

FILEPp
SEP 14 1977

Jack C. Sityer Clerk
U S, DISTRICT coujny

N Nt N s N st N et Vs St i N i St

Defendants.

JUDGMENT OF FORECLOSURE

~THIS MATTER COMES on for consideration this z2?§2i
y ji N "%, -
day of x;éﬂgZﬁ%M)ﬁu;% 1977, the Plaintiff appearing by Robert
U .

P. Santee, Assistant United States Attorney; the Defendant,

Surety Finance, Inc., a/k/a Surety Finance Service, Inc., ap-
pearing by its attorney, Cull Bivens; the Defendants, County
Treasurer, Tulsa County, Oklahoma, and Board of County Commissioners,
Tulsa County, Oklahoma, appearing by Kenneth L. Brune, Assistant
District Attorney; and the Defendants, Elmria Hill, a/k/a Elmira
Hill, and Charlotte Brookens, appearing not.
The Court being fully advised and having examined
the file herein finds that Defendants, Charlotte Broockens and
Surety Finance, Inc., a/k/a Surety Finance Service, Inc., were
- served with Summons and Complaint on June 30, 1977; that De-
fendant, Elmria Hill, a/k/a Elmira Hill, was served with Summons
and Complaint on July 8, 1977; and that Defendants, County
Treasurer, Tulsa County, Oklahomé, and Board of County Commissioners,
Tulsa County, Oklahoma, were served with Summons and Complaint on
June 24, 1977, all as appears from the U.S. Marshals Service herein.
It appearing that Defendant, Surety Finance, Inc., a/k/a
Suretvainance Service, Inc., has duly filed its Answer herein on

July 7, 1977; that Defendants, County Treasurer, Tulsa County,



Oklahoma, and Board of County Commissioners, Tulsa County, Oklahoma,
have duly filed their Answers herein on July 25, 1977; and that
Defendants, EFlmria Hill, a/k/a Elmira Hill, and Charlotte Brookens,
have failed to answer herein and that default has been entered
by the Clerk of this Court.

The Court further finds that this is a suit based
upon a mortgage note and foreclosure on a real property mortgage
securing said mortgage note and that the following described
real property is located in Tulsa County, Oklahoma, within the
Northern Judicial District of Oklahoma:

Lot Seventeen (17), Block Six (6), BULLETTE HEIGHTS

SECOND ADDITION, Tulsa County, State of Oklahoma,

according to the recorded plat thereof.

THAT the Defendant, Elmria Hill, did, on the 1llth day
of September, 1972, execute and deliver to the Administrator
of Veterans Affairs, her mortgage and mortgage note in the sum
of $10,500.00 with 4 1/2 percent interest per annum, and further
providing for the payment of monthly installments of principal
and interest. N

The Court further finds that Defendant, Chariotte Brookens,
was the grantee in a deed from Defendant, Elmria Hill, dated an
filed December 26, 1972, in Book 4049, Page 456, records of
Tulsa County, wherein Defendant, Chérlotte Brookens, assumed
and agreed to pay the mortgage indebtedness being sued upon |
herein.

The Court further finds that Defendants, Elmria Hill and
Charlotte Brookens, made default under the terms of the aforesaid
mortgage note by reason of their failure to make monthly install-
ments due thereon, which default has continued and that by reason
thereof the above-named Defendants are now indebted to the Plaintiff
in the sum of $9,907.05 as unpaid principal with interest thereon
at the rate of 4 1/2 percent pér annum from August 11, 1976, until
paid, plus the cost of this action accrued and accruing.

The Court further finds that there is due and owing
to the County of Tulsa, State of Oklahoma, from Defendant, Charlotte

-2~



co )
Brookens, the sum of §$ QZCDWEE" plus interest according to

law for personal property taxes for the year(sx /G 7L
and that Tulsa County should have judgment, igiggg, for said
amount, but that such judgment is subject to and inferiqr to
the first mortgage lien of the Plaintiff,herein;
The Court further finds that Defendant, Surety Finance,
Inc., a/k/a Surety Finance Service, Inc., is entitled to judgment
against Defendant, Elmria Hill, a/k/a Elmira Hill, in the amount
of $29.40, plus $8.00 costs, plus interest according to law and
accrued court costs, but that such judgment would be subject to
and inferior to the first mortgage lien of the Plaintiff herein.
IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that
the Plaintiff have and recover judgment against Defendants, Elmria
Hill and Charlotte Brookens, in personam, for the sum of $9,907.05
with interest thereon at the rate of 4 1/2 percent per annum
from August 11, 1976, plus the cost of this action accrued and
accruing, plus any additional sums advanced or to be advanced
or expended during this foreclosure action by Plaintiff for
taxes, insurance, abstracting, or sums for the preservation
of the subject property.
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the
County of Tulsa have and recover judgment, in rem, against De-

(223
——

fendant, Charlotte Brookens, for the sum of $ QZélaxf as of

the date of this judgment plus interest thereafter according

to law for personal property taxes, but that such judgment is
subject to and inferior to the first mortgage.lien of the Plaintiff
herein.

IT IS FURTHER ORDZIRED, ADJUDGED AND DECREED that De-
fendant, Surety Finance, Inc., a/k/a Surety Finance Service, Inc.,
have and recover judgment, in personam, against Defendant, Elmria
Hill, a/k/a Elmira Hill, in the amount of $29.40, plus $8.00 costs,
plus accrued court costs as of the date of this judgment, plus
interest thereafter according to law, but that such judgment is
subject to and inferior to the first mortgage lien of the Plaintiff

herein.
...3...
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IT IS FURTHER ORDERED, ADJUDGED AND DECREED that upon
the failure of said Defendants to satisfy Plaintiff's money
judgment herein, an Order of Sale shall be issued to the United
States Marshal for the Northern District of Oklahoma, commanding
him to advertise and sell with appraisement the real property
and apply the proceeds thereof in satisfaction of Plaintiff's
judgment. The residue, if any, shall be deposited with the
Clerk of the Court to await further order of the Court.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that from
and after the sale of said property, under and by virtue of
this judgment and decree, all of the Defendants and each of
them and all persons claiming under them since the filing of
the Complaint herein be and they are forever barred and foreclosed
of any right, title, interest or claim in or to the real property
or any part thereof, specifically including'any lien for personal
property taxes which may have been filed during the pendency

of this action.

/S/ é/%wuﬁ [FeMoco

UNITED STATES DISTRICT JUDGE

APPROVED

ROBERT Pt SANTEE
Assistant United States Attorney

R
P

RNy e/ T,
KENNETH I.. BRUNE

~Assistant District Attorney

Attorney for Defendants,

County Treasurer and

Board of County Commissioners,
/dlsa County

Attorney for Defendant,
Surety Finance, Inc., a/k/a
Surety Finance Service, Inc.



-IN THE UNITEb STATES DISTRICT COURT l“ Ez' ED
FOR THE NORTHERN DISTRICT OF OKLAHOMA

| SEP 14 1977
WILLIAM G. VANDEVER,
d/b/a WILLIAM G.

Jack C. Silver, Cleri
VANDEVER & COMPANY,

U. 8. Disypicy COURT

Plaintiff,

vs. No. 76-C-640-B
HASTINGS PORK, a partner-
ship and HAYDEN H. THOMPSON,
an individual, and J.E.
FEUERHELM, an individual,

Defendants.

ORDER

The Court has for consideration defendants' Motion to
Quash Summons, Objection to Jurisdiction and Motion to Dismiss
and the Court has carefully reviewed the pleadings, affidavits
and briefs filed by all of the parties hereto and has carefully
considered the recommendations of the Magistrate concerning the
motions, and being fully advised in the premises, FINDS:

That the defendants' Motion to Quash Summons, Objection
to Jurisdiction and Motion to Dismiss should be sustained for
the reasons stated herein.

This is an action by an individual resident of the State
of Oklahoma against a Nebraska partnership and its general part-
ners for an alleged breach of contract based upon a document
delineated as "Authorization to Obtain Loan".

Jurisdiction 'is based solely upon a diversity of citizenship.
The Complaint alleges that the plaintiff is a "resident" of the
State of Oklahoma and that the defendant Hastings Pork is a partner-
ship orgahized under the laws of Nebraska. No allegation is made
as to thé "residence" of the individu;l defendants, Hayden IH.
Thompson and J. E. Feuerhelm.

The pleadings and affidavits submitted show that none of the
defendants were served with Summons or Complaint in the State of
Oklahoma, but all were served pursuan%}to the Oklahoma Long-Arm

Statutes in jurisdictions outside of the state. None of the



wise, a copy of an amended pleading, motion or order, or other paper
from which it may first be ascertained that the case is one which is
or has become removable.

More than thirty days had elapsed before the defendant,
Annie Studie, had sought to remove this case to this Court.

Fof the reasons above stated,

IT IS ORDERED that plaintiffs' Motion to Remand be and
the same is hereby sustained and this cause of action and complaint
are hereby remanded to the District Court of Delaware County, Oklahoma.

th
ENTERED this Zi day of September, 1977.

(i F Lo

CHIEF UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

LLOYD T. ABLES,

)
)
Plaintiff )
)
vs ) No. 76-C-51-B 1 LED
)
ST. LOUIS-SAN FRANCISCO RAILWAY)
COMPANY, A Corporation, ) SEP'191977
‘ )
Defendant ) Jack C. Silver, Clerk

U. S. DISTRICT COURT

FINDINGS AND ORDER OF THE COURT

This cause came on for hearing before the Magistrate on the
10th day of June, 1977 on defendant's motion for summary judgment as
to Count I of plaintiff's complaint. Plaintiff appeared by its attor-
ney, Michael P. Atkinson, of Best, Sharp, Thomas & Glass; and defend-
ant appeared by its attorney, Grey W. Satterfield, of Franklin, Harmon
& Satterfield, Inc. The Court being fully advised in the premises
makes the following findings and order:

Defendant has moved for partial summary judgment as to Count
I of plaintiff's complaint in which plaintiff alleges that defendant
wrongfully and maliciously demoted him and thereby deprived him of a
reasonable expectation of continued employment as a supervisory em-
ployee. 1In Count II of his complaint, plaintiff alleges that he is
entitled to damages under the Federal Employers' Liability Act for
personal injuries he allegedly sustained while working for defendant
as a conductor. Defendant's motion is not directed toward Count II.

Defendant asserts that it had the right to demote plaintiff
without cause under Oklahoma law sincé he had no contract of employ-
ment with plaintiff and his employmentlwas terminable at will. De-

fendant relies on Freeman vs C. R. I. & P. R. Co., 239 F.Supp. 661

(D.C. W.D. Okla. 1965); and Foster vs Atlas Life Insurance Co., 6 P.2d

805 (Okla. 1931). Plaintiff in his deposition recognized defendant’'s
right to terminate his employmen% without cause when he testified that

supervisory employees serve at the p%easure of the company and that

"They can fire you on the teléphone with a pink wire this afternoon".



Plaintiff's counsel also concede the rule, but urge that defendant's
employees who decided that plaintiff should be demoted did so mali-
ciously and unlawfully and were therefore guilty of actionable con-
spiracy. Plaintiff claims that the acts of defendant's officers were
unlawful in that they relied in part on a report made by a Springfield,
Missouri police officer which recited that plaintiff had been involved
in an accident, had been drinking, and would be arrested by the
officer if‘ﬁe drove his car onto the street (he was in a service
station driveway at the time). Plaintiff's theory is that a Missouri
statute, Vernon's Annotated Missouri Statutes, Section 610.100 (1973),
which makes arrest records confidential, applied to the police report,
~and the conduct of defendant's agents in obtaining and relying on a
copy of it was therefore unlawful and, as a result, constituted
actionable conspiracy on the part of defendant. This argument must

be rejected for several reasons. First, the Missouri statute relied
upon by plaintiff relates to arrest records and not to police reports
generally. The report cleérly reflects that plaintiff was not arrested.
Therefore, the report was not covered by the Missouri statute. Where

there is no unlawful conduct, there can be no conspiracy. In Hughes

vs Bizzell, et al, 117 P.2d 763 (Okla. 1941), the librarian of the
University of Oklahoma Medical School brought suit against the presi-
dent of the University and the dean of the medical school. She had
been discharged and conceded that the defendants had the right to
discharge her without ‘cause. However, she contended that they had
slandered and defamed her before the Board of Regents in a hearing
to consider the propriety of her discharge and were therefore guilty
of an actionable conspiracy. The Court in rejecting this contention
held:
"A conspiracy is a combination‘of two Or more per-
sons to accomplish, by concerted action, some unlawful
purpose, or to accomplish a lawful purpose by unlawful
means. [Citations omitted.] It follows from this
definition that there can be no conspiracy 'where the
acts complained of, and the means employed in doing
the acts, are lawful.' Walker v. Mills, 182 Okl. 480,
78 P.2d 697."
Even assuming, arguendo, that défendant‘s officers who made

-

the decision to demote plaintiff did(so unlawfully, defendant corpora-



tion cannot be held to account therefor. "A corporation cannot be a
party to a conspiracy consisting of the corporation and the persons
engaged in the management, direction and control of the corporate
affairs, where the individuals are acting only for the corporation
and not for any personal purpose of their own." 16 Am.Jur.2d, Con-
spiracy, Section 47. It is undisputed that defendant's officers had
no personal interest in demoting plaintiff, but were acting purely as
representatives of their corporate employer. Also, it will be noted
that none of the individual officers were made parties to this action.

In Nelson Radio & Supply Co. vs Motorola, 200 F.2d 911, 914 (5th Cir.

1952), the court in holding that a cause of action in conspiracy had
not been stated against a corporation, stated:

" *x*x%¥ A corporation cannot conspire with itself any-
more than a private individual can, and it is the
general rule that the acts of the agent are the acts
of the corporation. Here it is alleged that the
conspiracy existed between the defendant corpora-
tion, *** [and its officers], who have actively
engaged in the management, direction and control

of the affairs and business of defendant. This

is certainly a unique group of conspirators. The
officers, agents and employees are not named as
defendants and no explanation is given of their
non-joinder. Nor is it alleged affirmatively,
expressly, or otherwise, that these officers,

agents and employees were actuated by any motives
personal to themselves. Obviously, they were
acting only for the defendant corporation. ***

i}

Plaintiff urges that the Court should ignore the rule that an
employer has a right to discharge an employee without cause. In

support of its contention, it cites Monze vs Beebe Rubber Company,

316 A.2d 549 ( N. H. 1974); Peterman vs International Brotherhood of

Teamsters, 344 P.Zd 25 (Cal. App. 1959); and Frampton vs Central

Illinois Gas Company, 297 N.E.2d 425 (Ind. 1973). However, so long

as the rule is in force in the State of Oklahoma under the decisions

of its Supreme Court, this Court is bopnd by it. Erie R. Co. vs

Tompkins, 304 U.S. 64, 58 S.Ct. 817, 82 L.Ed. 1188, 114 A.L.R. 1487
(1937). However, it should be observed that the cases cited by plain-
tiff in support of his contention that the rule should be changed

are not in point here, since each one involved the discharge of an
hourly paid laborer. Here, plaintiff wes a supervisory employee. An

employer has a legitimate interest in hiring and retaining the best



supervisory employees available. Geary vs U. S. Steel Corporation,
319 A.2d 174 (Pa. 1974). The Court could not find a holding which
would have a chilling effect on an employer's iudgment of the quali-
fications of its supervisory employees.

The allegations contained in Count I of plaintiff's complaint
and the depositions, answers to interrogatories and affidavits on file
herein in support thereof do not present an issue of material fact.
Defendant's motion'for partial summary judgment directed to Count I
of plaintiff's complaint should therefore be sustained.

IT IS SO ORDERED.

ye/3
DATED on this the/? day of @M&q , 1977.
- L

N e

United States District Judge




IN THE UNITED STATES DISTRICT COURT FOR THE
. NORTHERN DISTRICT OF OKLAHOMA

IRBY SPROUSE, )
) r
Defendant, ) FI1LED
)
v. ) No. 77-C-45-B
) , SEP 191977
CONCEPT 21, INC., )
) jack C. Silver, Clor’s
Defendanc. ) U. S. DISTRIOT 05171
ORDER

The Court has for consideration Plaintiff's Application
to Dismiss Without Prejudice and has carefully perused the entire
file, the briefs and the recommendations concerning said motion,
and being fully advised in the premises, finds:

That the Plaintiff's Application to Dismiss Without
Prejudice should be sustained, provided, however, that the defend-
ant, Concept 21, Inc. be allowed to pursue its Counterclaim against
the plaintiff. Defendant's Counterclaim seeks a permanent injunction,
restraining the plaintiff from continuing to conduct business in the
defendant's name and/or to represent to the public that he has some
working relationship with the defendant. Rule 41(a)(2) F.R.C.P.

IT IS, THEREFORE, ORDERED that Plaintiff's Application to
Dismiss Without Prejudice be and is hereby sustained.

IT IS FURTHER ORDERED that the defendant, Concept 21, Inc.
be and is hereby allowed to pursue its Counterclaim against the
plaintiff.

Dated this /{M day of September, 1977.

CHIEF JUDGE, UNITED STATES DISTRICT
COURT FOR THE NORTHERN DISTRICT OF
OKLAHOMA.




IN THE UNITED STATES DISTRICT COURT FOR THE | L. F [

NORTHERN DISTRICT OF OKLAHOMA

. ENTERPRISE SCHOOL PHOTOS, INC., ) SEP19 1977
| an Oklahoma Corporation, g -kaC-ﬁweanﬁﬁ
Plaintiff, ) U. §. DISTRICT coung
| VS. ; No. 76-C~203-B
 ANTHONY R. MUMPOWER, ;
Defendant. ;

JOURNAL ENTRY OF JUDGMENT

This cause comes on for hearing on the 7th day of July,

; 1977, upon Plaintiff's application for default judgment, and the

Court being fully advised in the premises and fully familiar with

the files and records herein, and having heard the statements of
counsel for the Plaintiff and having three times called the

Defendant in open Court, and the Defendant having failed to ap-

f pear personally or by his counsel or other representative, the

; Court finds as follows:

1. That this matter was set by this Court on the 7th

i day of July, 1977, at the hour of 10:00 o'clock a.m., on Motion

for Default Judgment for failure to answer. That on the 7th day
of July, 1977, the Defendant ha&ing been called three times in
open Court appearing not nor by his representative or coﬁnsel the
Court granted default judgment against sald Defendant and‘refer—.
red the matter to the United States Magistrate for the purpose

of taking testimony as to the amount of the judgment to be enter-
ed.

Based upon the Findings and Recommendations of the
Magistrate filed herein,anzgaggét ’7 1977, the Court finds that
the Plaintiff, Enterprise School Photos, Inc., should have judg-
ment in the amount of Fifty-One Thousand Four Hundred Fifteen and
88/100 Dollars ($51,415.88); that the Plaintiff should have judg-
ment for its costs herein accrued and accruing; that the Plain-

tiff, Enterprise School Photos, Inc., should have judgment for

I

i
i

la.s/



;~a reasonable attorney's fee for the use and benefit of its attor-
~ney, Larry Harral, in the amount of Two Thousand One Hundred and
f 00/100 Dollars ($2,100.00); and that this Budgment should carry
;iinterest at the rate of 10% per annum from July 7, 1977, until

. full paid.

' Court that judgment be and is hereby entered in favor of the

1 88/100 Dollars ($51,415.88); that the Plaintiff have judgment for
?its costs herein accrued and accruing; that the Plaintiff, Enter-
gprise School Photos, Inc., have judgment for a reasonable attor-
%ney's fee for the use and benefit of its attorney, Larry Harral,
iin the amount of Two Thousand One Hundred and 00/100 Dollars |
§($2,100.00); and that this judgment carry interest at the rate

iof 10% per annum from July 7, 1977, until fully paid.

IT IS, THEREFORE, ORDERED, ADJUDGED AND DECREED by the

Plaintiff and against this Defendant.
IT IS FURTHER ORDERED, ADJUDGED AND DECREED by the Court
that the Plaintiff, Enterprise School Photos, Inc., have judgment

in the amount of Fifty-One Thousand Four Hundred Fifteen and

=

CHIEF JUDGE, UNITED STATES DISTRICT
COURT FOR THE NORTHERN DISTRICT OF
OKLAHOMA




BOOTH.JAY & BOOTH
ATTORNEYS AT LAW
1419 5. DENVER
TULSA, OKLAHOMA 74119
1918) 583-4136

“hereto have agreed to the payment of said sum and that same is.fair and equit+

directed to pay the said sum of $1, 140. 00 forthwith to Susan Pequeen, through

IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA

FARMERS INSURANCE COMPANY,INC., No. 756-C-92-B

Plaintiff,

DAVID ARMSTRONG, ET AL.,

FI1LED

SEP 161977

‘ORDER OF SETTLEMENT i 1
THE PARTIES AS TO T
. THE DEFENDANT,
SUSAN HANSON PEQUEEN

)
)
)
)
Vs. )
)
)
)
)

Defendants.

NOW on this Z@ %y of September, 1977, this cause comes on for

consideration upon the Application of Susan Hanson, now Pequeen, for an
order of the Court allowing her the sum of $1, 140. 00 as her share of the pro-
ceeds of the policy of insurance previously deposited with the clerk of this

Court by the plaintiff. The Court, upon consideration, finds that all parties ’,

vak\yle to Susan Hanson Pequeen and to the other parties hereto, including the mi
ITVIS THEREFORE ORDERED, ADJUDGED AND DECREED by
the Court that Susan Pequeen, formerly Susan Hanson, have and receive as
her shére of the funds on deposit herein the sum of $1, 140.00, the payment
of which  shall satisfy and discharge her from any further rights or claims in
and té said funds.
IT IS FURTHER ORDERED, ADJUDGED AND DECREED by the

Court that the clerk of this Court be, apd he is hereby, authorized and

her Attorney, Gary M. Jay.

1101

JUDGE
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Gary M. day, ,"Attér’«néyyr Susan Pequeen

'

o Ross Hutchms, A'&‘Eerney for the defendants,
Wagnon ‘and for Ed Munson and Murray Stewart,
Co-Counsel.
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extra territorial service of process and jurisdiction by the law

of the forum state. F.R.C.P. 4(e) and (f); Jem Engineering

and Mfg., Inc. v. Toomer Elec. Co., 413 F. Supp. 481 (N.D.Okl.
1976) .

To constitute doing business in Oklahbma, é defendant's
activities must be substantial, continuous, and reqgular as dis-

tinguished from casual, single or isolated. Anderson v. Shiflett, -

435 F.2d 1036, 1037 (10th Cir. 1971). 1In addition, in considering
the,question of personal jurisdiction when the defendant. is an
individual, as in the case at bar, the analysis must be more
rigorous and restrictive than it is when it is a corporation
which is engaged in arguable business activities. Id. at 1038.
Further, the defendant must personally avail himself of the
privilege of doing business in the State of Oklahoma and by doing
so invoking the benefits and protection of its law. Id. at 1038.
Even though the contract at issue in thisrcase states that
it shall be governed by the laws of the State of Oklahoma, such
perfunctory statement is irrelevant when the question of juris-

diction over the defendant is at issue. Anderson v. Shiflett,

at 1037.

" The Oklahoma Supreme Court in Roberts v. Jack Richards

Aircraft Co., 536 P.2d 353, 355 (Okl. 1975) held:

"To assert personam jurisdiction over a
foreign corporation by 12 0.S. (1971)

§187, the record should show a voluntarily
committed .act of the defendant by which

that defendant purposefully availed itself

of the privilege of conducting activities

within the State so as to invoke the bene-

fits and protection of the laws of Oklahoma."

Thus, whére a non-resident purchaser of services did not initiate
the contact which gave rise to a contgact claim by an Oklahoma
‘resident, and where the purchaser has no other relationship with_

Oklahoma, Oklahoma's Long-Arm Statutes simply do not apply. Jem

Engineering and Mfg., Inc. v. Toomer Elec. Co., supra.; Vacu-Maid,




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

KEENE CORPORATION,
Plaintiff,

No. 76~C~570~-B

F I L ZE. D

Sﬁijgﬁp?‘

Jagk ¢, Silver, Clor
U8, Disrpiey C%%T

vVS.

HAROLD J. HOOVER and
RICHARD A. MAWDSLEY,
d/b/a ROAD RUNNER
DISTRIBUTING COMPANY,

L Nl ML Ay

Defendants.

STIPULATION AND ORDER OF
DISMISSAL WITH PREJUDICE

The plaintiff and defendants, having stated £hat the
above-entitled action, and each and every claim for relief
asserted therein, whether asserted by plaihtiff or defendants,
may be dismissed with prejudice, each party to bear its or
his own costs, and the Court being fully advised, IT IS
ORDERED that this cause of action and complaint and the

counterclaim of the defendants, and each of them, be and
the éame are hereby dismissed with prejudice to the bringing
of a future acﬁion thereon and that each party hereto shall

bear its or his own costs.

DATED this /4ﬂ% day of ﬂﬁﬁﬁt' , 1977.
174
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UNITED STATES DISTRICT JUDGE




Oklahoma, and Board of County Commissioners, Tulsa County, Oklahoma,
have duly filed their Answers herein on July 25, 1977; and that
Defendants, Elmria Hill, a/k/a Elmira Hill, and Charlotte Brookens,
have failed to answer herein and that default has been entered
by the Clerk of this Court.
The Court further finds that this is a suit based
upon a mortgage note and foreclosure on a real property mortgage
securing said mortgage note and that the following described
real property is located in Tulsa County, Oklahoma, within thék
Northern Judicial District of Oklahoma:
Lot Seventeen (17), Block Six (6),kBULLETTE HEIGHTS
SECOND ADDITION, Tulsa County, State of Oklahoma,
according to the recorded plat thereof. v
THAT the Defendant, Elmria Hill, did, on the 1llth day
of September, 1972, execute and deliver to the Administrator
of Veterans Affairs, her mortgage and mortgage note in the sum
of $10,500.00 with 4 1/2 percent interest per annum, and‘further
providing for the payment of monthly installments of principal
and interest} N
The Court further finds that Defendant, Chariotte Brookens,
was the grantee in a deed from Defendant, Elmria Hill, dated an
filed Décember 26,'1972, in Book 4049, Page 456, records of
‘Tuls§‘County, Wherein Defendant, Chériotte Brookens, asSumed
'and agreed‘tb pay the mortgage indebtedness being sued upon |
herein. | | |
The Court further finds that Defendahts, Elmria Hill and
Charlotte‘Bfookens, made:default;under the tetms of the aforesaia~ 

mortgage note by reason of their failure to make ﬁonthly~installf



IT IS FURTHER ORDERED, ADJUDGED AND DECREED that upon
the failure of said Defendants to satisfy Plaintiff's money
judgment herein, an Order of Sale shall be issued to the United
States Marshal for the Northern District of Oklahoma, commanding'
him to advertise and sell with appraisement the real property
and'apply the proceeds thereof in satisfaction of Plaintiff's
judgment. The residue, if any, shall be deposited with the
Clerk of the Court to await further order of the Court.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that from
and after the sale of said property, under and by virtue of
- this judgment and decree, all of the Defendants and each of
them and all persons claiming under them since the filing of
the Complaint herein be and they are forever barred and foreclosed
of any right, title, interest or claim in or to the real property
or any part thereof, specifically including'any lien for personal
property taxes which may have been filed during the pendency

of this action.

/S)a (5 e e

UNITED STATES DISTRICT JUDGE

APPROVED

ROBERT P. SANTEE
Ass1stant Unlted States Attorney

Wég;;
KENNETH L. BRUNE
/Assistant District Attorney
Attorney for Defendants,
County Treasurer and

Board of County Commissioners,






The plaintiff contends that in order to assert the defense
of absolute immunity, the acts of the prosecuting attorney must
have been an "intergal part of the judicial process." In this
case the plaintiff argues that the acts of the defendant in making
prejudicial comments to the press during the course of the trial
which the defendant knew would be published and disseminated to the
public was outside the normal duties of the defendant's office
"and hours removed so as to preciude any possibility that the com-
plained of acts might have been an intergal. part of the judicial
process.”" In his brief the plaintiff states that the remarks of
the defendant occurred when the press interviewed the defendant
by telephone at his home the evening of May 12, 1976. The defen-
dant argues that the motive of the defendant in pursuing this course
of action was to intentionally cause a mistrial because the "defen-
dant was aware that an acquittal was forthcoming from the jury and
that any conviction against plaintiff would have to be (obtained)
in a future trial." Plaintiff urges that the law requires this
Court to examine the nature of the acts of the prosecutor in this
case to determine whether the defendant was acting in his protected
quasi-judicial capacity or in a role outside the cloak of absolute
immunity. A persuasive argument that statements to the news media
by a prosecuting attorney which might prejudice the accused in
obtaining a fair trial are beyond the scope of his official duties
and unprotected by the shield of absolute immunity is found in
the concurring opinion in Martin v. Merola, 532 F.2d 191 (2nd Cir.
1976). 1In that case the concurring oﬁinion states:

"It'is true that man} of the eaglier cases have seemed to

" say that the prosecutor's immunity is virtually absolute

and that he may speak with impunity about an indicted

defendant. Doubtless it is true that all too many

prosecutors have acted on that assumption in times past.

But at least by 1966 it had come to be recognized that

improper pre-trial publicity endanger a fair trial and

may constitute a denial of due process. 1In Sheppard v.

Maxwell, 384 U.S. 333, 86 S.Ct. 1507, 16 L.Ed. 60

(1966), decided in June of that year, Mr. Justice Clark

noted in reversing a murder conviction that,

unfair and prejudicaial news comment on pending trials
has become increasingly prevalent

Given the pervasiveness of modern communications and the

-3-



difficulty of effacing prejudicial publicity from the

minds of the jurors, the trial courts must take strong

measures to insure that the balance is never weighed

against the accused...Collaboration between counsel and

the press as to information affecting the fairness of a

criminal trial is not only subject to regulation, but is

highly censurable and worthy of disciplinary measures.

384 U.S. at 362-363, 86 S.Ct. at 1522."

The opinion further points out that in 1969 the American Bar
Association adopted the Code of Professional Responsibility which
the Court states:

" precludes an attorney from the time of filing of an

indictment or issuance of an arrest warrant, from making

any extrajudicial statements whose public dissemination

is reasonably foreseeable and which relates to 'the char-

acter, reputation or prior criminal record ... of the accused.’

In accord, Report of the Commission on the Operation of

the Jury System on the 'Free Press-Fair Trial' Issue,

45 F.R.D. 391."

However, this Court is of the view that the acts of the defen-
dant in this case in making comments to the press about the defen-
dant and the events that occurred during the trial, although im-
proper, were nevertheless, not clearly outside the authority or
jurisdiction of the office. The alleged improper acts might indeed
subject the defendant to disciplinary action. This does not mean,
however, that such a breach of his prosecutorial responsibility
results in a deprivation of rights, privileges, or immunities secured
by the United States Constitution or permits an action under 42
U.S.C. §1983. Unless the acts complained of are clearly outside
the authority or jurisdiction of the office, the prosecutor should
have absolute immunity from a civil action for damages. In Bauers
v. Heisel, 361 F.2d 581 (3rd Cir. 1966) the Court said:

"Because immunity is-conferred on an individual solely

by virtue of the office he holds, reason requires us

to adopt a rule which does not provide immunity for those

acts which are done clearly outside the authority or juris-

diction of the office." 361 F.2d at 590, 591.

See also McNamara v. Hawks, 354 F.Supp. 492 (S.D.Fla. 1973), where
the Court dismissed the 42 U.S.C. §1983 action against the prosecutin

attorney in which the plaintiff had alleged that the prosecution
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had made unfair remarks to the jury suggesting plaintiff's guilt
and had also conspired to keep a witness favorable to the plain-
tiff from testifying. The Court held that the prosecutor enjoyed
immunity from damage claims arising out of such acts, stating:

"The immunity exists despite the alleged improper use of

such authority so long as the alleged wrongful acts were

conducted within the apparent jurisdiction. See Mullins v.

Oakley, 437 F.2d 1217 (4th Cir. 1971); Goodwin v. Williams,

293 F.Supp. 770 (D.C.Tex. 1968)."

In tﬁe recent case of Atkins v. Lanning, No. 76-1694 (10th Cir.,
June 8, 1977) the Court stated:

"Case law indicates that the denial of immunity to a state

prosecutor would doubtless require a gross abuse of the

prosecutorial function, such as deliberately concealing evid-
ence proving a defendant's innocence."

In Atkins, supra, the prosecutor was alleged to have conspired
with others in the unlawful arrest and confinement of the plaintiff.
The question as to the District Attorney was whether he was acting
in his quasi-judicial capacity in his investigative or "police-
related" role. The District Judge sustained a Motion for Summary
Judgment on behalf of the district attorney, finding that the
investigative role of the district attorney in the investigation
itself did not violate plaintiff's constitutional rights, but that
the violation, if any, was the bringing of the criminal charge
without probable cause, which was within the quasi-judicial role
for which the Supreme Court in Imbler, supra, has provided absolute
immunity. Atkins v. Lanning, 415 F.Supp. 186 (N.D.Okla. 1976).

In Gaito v. Strauss, 249 F.Supp. 923 (W.D.Pa, 1966) the Court dis-
missed . .the plaintiff's 42 U.S.C. §1983 and 1985 action against the
district attorney for damages for allegedly conspiring with others
to convict the plaintiff of certain crimes in the Courts of Penn-

sylvania through the use of illegally obtained evidence, perjured

testimony and other violations of plaintiff's constitutional rights.



In its opinion the Court stated:

"Judges and district attorneys acting in their official

capacities in connection with criminal and commitment

proceedings are entitled to absolute immunity from Civil

Rights Act and other damage suits arising out of their judicial

and quasi-judicial acts, without regard to their alleged

motives in so acting, and notwithstanding such acts may have
been performed in excess of jurisdiction. (citations

omitted)" Gaito at 930. ‘ ‘

The District Court in Clark v. Zimmerman, 394 F.Supp. 1166 (M.D.
Pa., 1975) dismissed the Plaintiff's Complaint as frivolous, pur-
suant to 28 U.S.C. §1915(d), without issuance of process. The
thrust of Plaintiff's Complaint in Zimmerman was that he had been
arbitrarily arrested, incarcerated, and held for trial by the
individual and concerted acts of a police officer, magistrate and
district attorney in a manner that violated his constitutional
rights. The district attorney was alleged to have exerted undue
influence on the magistrate so as to cause the plaintiff to be
held for grand jury action on false criminal charges without a proper
evidentiary hearing.

The Court stated:

"The only exception to judicial and prosecutorial immunity are

acts of a judge or prosecuting attorney which are clearly

outside his jurisdiction, as distinguished from acts which

are merely in excess of his jurisdiction, the latter not

being actionable. (citations omitted)'. Zimmerman at

1175.

In the case of Ney v. State of California, 439 F.2d 1285 (9th
Cir. 1971) the Court held that even though the facts alleged that
the prosecutor knowingly used altered tapes in the trial of the
defendant, the acts were done in the course of his prosecuting func-
tion and therefore he had complete immunity.

The ruling of the Court in Ney, 'supra, is consistent with
Imbler, supra, where the Supreme Court cautioned that absolute
immunity does in some cases ''leave the genuinely wronged defendant

without civil redress against a prosecutor whose malicious or

dishonest action deprives him of liberty.'" Imbler, supra at 427.
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In the case before this Court the plaintiff has indeed alleged
that the defendant acted "wilfully, wrongfully (and) with felonious
intent." Nevertheless, because of the finding of this Court that
the plaintiff's complaint does not allege facts to show that the
defendant acted clearly outside the scope of his authority or juris-
diction, it is the view of the Court that the defendant is entitled t
complete immunity from liability for damages under 42 U.S.C. §1983.
This is so even though such alleged acts were improper or in excess o
abusive of such authority or jurisdiction.

Because of this Court's holding that the defendant has complete
immunity, it is unnecessary for:the Court to reach the additional
questions presented by the motion. However, even if the alleged
acts of the defendant were clearly outside the scope of his
authority or jurisdiction, it is doubtful that such acts resulted
in the deprivation of plaintiff's constitutional rights.

The plaintiff contends that such acts of the defendant caused
him to be "twice put in jeopardy of his life" in violation of his
Fifth Amendment rights under the United States Constitution. Accord-
ing to the briefs filed in this case, the plaintiff's counsel moved
for a mistrial because certain jurors had read the newspaper
article quoting the defendant.

The plaintiff has failed to allege in his complaint whether the
mistrial was declared without his consent or was granted upon his
motion. If in fact the plaintiff moved for a mistrial and the
new trial was granted upon his motion and with his consent, the
plaintiff cannot assert”the defensd. of double jeopardy. See
Clapp v. State, 124 P.2d 267 (1942), where the Oklahoma Court of
Criminal Appeals held:

"The defendant, when a new trial is granted on his own motion,

waives his constitutional right to interpose the plea of
having been once put in jeopardy. (citations omitted)."

-7-



IT IS, THEREFORE, ORDERED that the defendant's Motibn to
Dismiss be and the same is hereby sustained and the cause of action
and complaint are hereby dismissed for failure to state a cause of
action.

. Th |
ENTERED this X7 day of <1W£L2¢4 , 1977.
~Td

N

Cote. & s mmnne

CHIEF UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT IN AND FOR
THE NORTHERN DISTRICT OF OKLAHOMA

EASTMAN KODAK CO.,
Plaintiff
vs. No. 76-C-235-B FILED

- J. E. DAUGHERTY, a/k/a
JERRY DAUGHERTY and
MRS. J. E. DAUGHERTY,

i

RE

2M
=

91977

Jack C. Silver, Clerk
U. S. DISTRICT COURT

P

LN N R g e L O A N e

Defendants

ORDER FOR SUMMARY JUDGMENT»(' (
IR A

This cause having come on to be heard on the Motion of

Plaintiff for a Summary Judgment pursuént to Rule 56 of the
Federal Rules of Civil Procedure, and the Court having considered
the pleadings in the action, the Stipulation of the parties
aated July 13, 1977, the Pre-Trial Order filed herein, and the
Brief of Plaintiff filed in support of its Motion for Summary
Judgment, and having found that there is no genuine issue of
fact to be submitted to the Trial Court and that the parties
jointly apply for this Order for Summary Judgment, and having
concluded that Plaintiff is entitled to judgment as a matter
of law, it is hereby

ORDERED, that Plaintiff's Motion for a Summary Judgment
is in all respects granted, and it is further

ORDERED, ADJUDGED AND DECREED, that the Plaintiff,
_Eastman Kodak Co., recover against the Defendants, J. E.
Daugherty, a/k/a Jerry Daugherty and Mrs. J. E. Daugherty, the
sum of $25,930.23 with interest at the rate of 6% per annum
ffom May 1, 1975 until date of judgment, a reasonable attorney's

fee in the amount of $2,500.00, and Plaintiff's costs of action.

DATE:

UNITED STATES DISTRICT JUDGE
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FI1LED

JUL 291977 |-

Jack C. Silver, Clerk
U. S. DISTRICT COURT

IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

GILFORD D. DeLOZIER, )
Plaintiff, g 76-C-617-B
%
TEXAS CONSUMER FINANCE g
CORPORATION, )
Defendant. g

ORDER DISMISSING FOR FAILURE TO PROSECUTE

SUA SPONTE, IT IS ORDERED that this cause of action and
complaint be and the same is hereby dismissed for failure to
prosecute for the following reasons:

On April 1, 1977, the following Minute Order was entered:

"Parties are directed to hold pre-trial conference on

or before 6-10-77 and to file an agreed pre-trial order

on or before 6-17-77."

No pre-trial order has been filed and no extension has been
requested to file said pre-trial order.

Commencing on June 2 , 1977, and at various and sundry
periods thereafter, plaintiff's counsel was contacted and directed
to either file said pre-trial order, or request an extension.

As of this date no pre-trial order has been filed, nor has
plaintiff's counsel requested én extension of time to file said
pre—trial order. The burden is on the plaintiff to initiate the
pre-trial conference and submit thel pre-trial order.

For the failure of plaintiff to comply with the Order of

this Court, this case is dismissed for failure to prosecute.

‘ ey L (l{
ENTERED this=/ 7 {;day of L Gl , 1977.

G e

CHIEF UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT FOR THE
" NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,
, s
CIVIL ACTION NO. 77-C-31-B

Plaintiff,
vs.

THELL WILSON, VANTEEN WILSON,
HANNA REMODELING, INC., C & C
TILE AND CARPET COMPANY, INC.,
CHARLES PEST CONTROL, INC.,
MUTUAL PLAN OF TULSA, INC.,

1
OKLAHOMA EMPLOYMENT SECURITY F 1L E D¢
COMMISSION, MERCHANTS CENTRAL ’ 4
SERVICE, INC., ASSOCIATES
FINANCIAL SERVICES COMPANY OF oG 1977

OXKLAHOMA, INC., HOUSING
AUTHORITY OF THE CITY OF TULSA,
MERLENE JONES, BOARD OF COUNTY
COMMISSIONERS, Tulsa County,
and COUNTY TREASURER, Tulsa
County,

Jack C. Silver; Clerk
U. S. DISTRICT COURT

T o N N o N o . L N g

Defendants.

JUDGMENT OF FORECLOSURE

. C
THIS MATTER COMES on for consideration this (§&2 %

day of (:116624 » 1977, the Plaintiff appearing by Robert P.

Santee. ssiséint United States Attorney; the Defendant, C & C

Tile and Carpet Company, Inc., appearing by its attorney, G.

Nash Lamb; the Defendant, Mutual Plan of Tulsa, Inc., appearing

by its attorney, Julie E. Lamprich; the Defendant, Oklahoma
Employment Security Commission, appearing by its attorney, Christine
Taylor; the Defendants, Board of County Commissioners, Tulsa County,
and County Treasurer, Tulsa Céunty, appearing by Kenneth L. Brune,
‘Assistant District Attorney; and the Defendants, Thell Wilson,
Vanteen Wilson, Hanna Remodeling, Inc.,‘Charles Pest Control, Inc.,

ﬁates Financial Services

Merchants ‘Central Service,wlnc., Assoc
Company of Oklahoma, Inc., Housing Authority of the City of Tulsa,
and Merlene Jones, appearing not.

The Court being fully advised and having examined the

file herein finds that Defendant, Thell Wilson, was served by

publication, as appears from the Proof of Publication filed herein;



that Defendant, Vanteen Wilsbn, was served with Summons and Com-
plaint on February 11, 1977; that Defendant, Hanna Remodeling,
Inc., was served with Summons and Complaint on February 23, 1977;
that Defendants, C & C Tile and Carpet Company, Inc., Charles
Pest Control, Inc., Mutual Plan of Tulsa, Inc., and Housing
Authority of the City of Tulsa, were served with Summons and
Complaint on February 16, 1977; that Defendants, Oklahoma Employment
Security Commission and Associates Financial Services Company
of Oklahoma, Inc., were served with Summons and Complaint on
January 25, 1977; that Defendant, Merchants Central Service, Inc.,
was served with Summbns and Complaint on February 8, 1977; that
Defendant, Merlene Jones, was served with Summons and Complaint
-on March 16, 1977; and that Defendants, Board of County Commissioners,
Tulsa County, and County Treasurer, Tulsa County, were served with
Summons and Complaint on January 24, 1977, all as appears from
the U.S. Marshals Service herein.

It appearing that Defendant, C & C Tile and Carpet Company,
Inc., has duly filed its Answer and Cross-Petition herein on
February 23, 1977; thst Defendant, Mutual Plan of Tulsa, Inc., has
duly filed its Disclaimer herein on February 22, 1977; that De-
fendant, Oklahoma Employment Security Commission, has duly filed
its Answer and Cross~Petition herein on February»?, 1977; that De-
fendants, Board of County Commissioners, Tulsa County; and County
Treasurer, Tulsa County, have duly filed their Answers herein on
February 9, 1977; and that Defendants, Thell Wilson, Vanteen Wilson,
Hanna Remodeling, Inc., Charles Pest Control, Inc., Merchants
Central Service, Inc., Assoclates Financial Services Company of
Oklahoma, Inc., Housing Authority of ths City of Tulsa, and Merlene
Jones, have failed to answsr herein ané that default has been
entered by the Clerk of this Court.

The Court further finds that this is a suit based upon
a ﬁortgage note and foreclosure on a real property mortgage securing
said mortgage note and that the following described real property

is located in Tulsa County, Oklahoma, within the Northern Judicial

- District of Oklahoma:



Lot Eighteen (18), in Block Seven (7), SUBURBAN HILLS
ADDITION to the City of Tulsa, Tulsa County, Oklahoma,
according to the recorded plat thereof.
THAT the Defendants, Thell Wilson and Vanteen Wilson,
did, on the 13th day of March, 1972, execute and deliver to
the Administrator of Veterans Afféirs, their mortgage and mortgage
note in the sum of $11,500.00 with 7 1/2 percent interest per
annum, and further providing for the payment of monthly installments
of principal and interest.
The Court further finds that Defendants, Thell Wilson
and Vanteen Wilson, made default under the terms of the aforesaid
mortgage note by reason of their failure to make monthly install-
ments due thereon, which default has continued and that by reason
thereof the above-named Defendants are now indebted to the Plaintiff
in the sum of~$ll,026.24 as unpaid principal with interest thereon
at the rate of 7 1/2 percent per annum from April 1, 1976, until
paid, plus the cost of this action accrued and accruing.
The Court further finds that there is due and owing
to the County of Tulsa, State of Oklahoma, from Defendants, Théll

o M -
Wilson and Vanteen Wilson, the sum of S 7 D plus interest
T

according to law for personal property taxes for the year (s)

/?977‘”75: and that Tulsa County should have judgment,
in rem, for saidkamount, but that such judgment is subject to
and inferior to the first mortgage lien of the Plaintiff herein.
The Court further finds that Defendant, C & C Tile and
Carpet Company, Inc., is entitled to judgment against Defendants,
Thell Wilson and Vanteen Wilson, in the amount of $397.00, with
interest at the rate of 6 percent pér annum from the 19th day of
April, 1972, until the date of judgment, and at ‘the rate of 10
percent per annum from the date of judgﬁent until paid, together
with an attorney's fee of éiso.oo, plu; aécrued court costs, but
that such judgment would be subject to and inferior to the first
mortgage lien of the Plaintiff herein.
The Court further finds that Defendant, Oklahoma Employment
Security Commission, is entitled to judgment against Defendants,
Thell Wilson and Vanteen Wilson, in the amount of $8.91, together
with lawful interest at the rate of 1 percent per month on the said

- -
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taxes of SG.g from January 26, 1977, until paid, plus accrued
court costs, but that such judgment would be subject to and inferior
to the first mortgage lien of the Plaintiff herein.

IT IS THEﬁEFORE ORDERED, ADJUDGED AND DECREED that
the Plaintiff have and recover judgment against Defendants, Thell
Wilson, in rem, and Vanteen Wilson, in personam, for the sum
of $11,026.24 with interest thereon at the rate of 7 1/2 percent
per annum from April 1, 1976, plus the cost of this action accrued
and accruing, plus any additional sums advanced or to be advanced
or expended during this foreclosure action by Plaintiff for taxes,
insurance, abstracting, or sums for the preservation of the subject
property.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the
County of Tulsa have and recover judgment, in rem, against Defendants,

22
Thell Wilson and Vanteen Wilson, for the sum of $¢ZAQ5\/ZV¢ as

of the date of this judgment plus interest thereafter according
to law for personal property taxes, but that such judgment is
subject to and inferior to the first mortgage lien of the Plaintiff
herein.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Defendant,
C & C Tile and Carpet Company, Inc., have and recover judgmenﬁ
against the Defendants, Thell Wilson, in rem, and Vanteen Wilson,
in personam, in the amount of $397.00, with interst at the rate
of 6 percent per annum from the 19th day of April, 1972, until the
day of judgment and at the rate of 10 percent per annum from the
date of judgment until paid, together with an attorney's fee of
$150.00, plus accrued court costs as of the date of this judgment,
but that such judgment is subject to and inferior to the first
mortgage lien of the Plaintiff herein.

IT IS FURTHER ORDERED, ADJUD%ED AND DECREED that Defendant,
Oklahoma Employment Security Commissioh, have ‘and recover judgment,
against the Defendants, Thell Wiléon, in rem, and Vanteen Wilson,
in personam, in the amount of $8.91, together with lawful interest
at the rate of 1 percent per month on the said taxes of $6.85 from
January 26, 1977, until paid, plus‘accrued court costs as of the date
of this judgment, but that such judgment is subject to and inferior
to the first mortgage lien of the Plaintiff herein.

-



IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the
Plaintiff have and recover judgment, in rem, against Defendants,
Hanna Remodeling, Inc., Charles Pest Control, Inc., Merchants
Central Service, Inc., Associates Financial Services Company of
Oklahoma, Inc., Housing Authority of the City of Tulsa, and Merlene
Jones. |

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that upon
the failure of saidbDefendants to satisfy Plaintiff's money judgment
herein, an Order of Sale shall be issued to the United States
Marshal for the Northern District of Oklahoma, commanding him
to advertise and sell with appraisement the real property and
apply the proceeds thereof in satisfaction of Plaintiff's judgment.
The residue, if any, shall be deposited with the Clerk of the
. Court to await further order of the Court.

iT IS FURTHER ORDERED, ADJUDGED AND DECREED that from
and after the sale of said property, under and by virtue of this
judgment and decree, all of the Defendants and each of them and
all persons claiming under them since the filing of the Complaint
herein be and they are forever barred and foreclosed of any right, -
title, interest or claim in or to the real property or any part
thereof, specifically including any lien for personal properfy

taxes which may have been filed during the pendency of this action.

(. Z it

UNITED STATES DISTRICT JUDGE

APPROVED

ROBERT P. S
‘Assistant

hi ed/g;%tes Attorney

o

Z l.

Assistant District Attorney
Attorney for Defendants,
County Treasurer and
Board of County Commissioners,
Tulsa County



G. NASH LAMB ,
Attorney for Defendant,
C & C Tile and Carpet Company, Inc.

. Do
C/(/M\ff JC"“‘u4»»/1»«4«/01,«./\._, /L/‘L.A'})

A
Nancy Gorﬁin Craig
Attorney for Defendant,
Oklahoma Employment Security Commission
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IN THE UNITED STATES DISTRICT COURT FOR THE F; l L; E:‘ [)
4

NORTHERN DISTRICT OF OKLAHOMA \Afyu

M Searr

L. A. HORTON d/b/a

Husr Pl
HORTON'S ELECTRICAL CENTER, Jack C. Silver, Clerk

)
)
)
Plaintiff, )
) ,
vs. ) 75-C-182-B v
) ‘
STEVEN H. JANCO, et al., )
Defendants. )
)
)
TULSA FABRICATORS AND DISTRIBUTORS, )
INC., an Oklahoma corporation, )
)
Plaintiff, )
)
vs. ) 76-C-59~B
)
STEVEN H. JANCO, et al., )
: . ) CONSOLIDATED
Defendants. )

JOURNAL ENTRY OF SUMMARY JUDGMENT

Pursuant to the Court's Order, Findings of Fact and
Conclusions of‘Law dated February 4, 1977, and the Court's Order
dated July‘QEZEé’l977, summary judgment is hereby entered for
the defendant, United States of America and against plaintiffs,

L. A. Horton, d/b/a Horton's Electrical Center, Tulsa Fabricators
and Distributors, Inc., and defendants Steven H. Janco; William R.
Satterfield; Richard S. Sudduth; Michael L. O'Donnell, d/b/a

Aci Hi Construction Company; Anchor Concrete Company; Tom Dolan
Heating Company; Lights of Tulsa Inc.; and Matt Collins, d/b/a

World Wide Mechanical, in this consolidated cause of action.

Dated this R ¥ 2 day of O, e, , 1977.
| ~ Roa

CHIEF
UNITED STATES DISTRICT JUDGE

U. S. DISTRICT COURT
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

HILDA WHITTEN and HENRY L. KING, ) k Fr ! L; EE [)
) .
Plaintiffs, ) ;
) 5 LY ~ oyl
V. ) 76-C-492-B JUL T8 197?
) .
WILLIAM 5. JANNEY, ) Jack C. Silver, Clerk
) U. S. DISTRICT COURT
Defendant. ) ,

JOURNAL ENTRY OF JUDGMENT

This cause came on for heariné on the 31st day of May, 1977,
upon Plaintiffs' Application for Default Judgment, and the Court
being fully advised in the premises and fully familiar with the
files and records herein, and having heard the statements of counsel
for the Plaintiffs and having three times called the Defendant in
open Court, and the Defendant having failed to appear personally or
by his counsel or other representative, the Court finds as follows:

1. That this matter was set by this Court on the 18th day
of May, 1977, at the hour of 9:45 o'clock A.M., and on the 4th day
of May, 1977, this Court caused the Defendant to be noticed of such
setting. That thereafter and more than 3 days prior to the 18th day
of May, 1977, the Defendant was advised by his previous counsel of
such setting, and further advised that his failure to appear either
personally or by his representative or counsel would result in the
issuance of a default judgment against him. That thereafter on the
24th day of May, 1977, Plaintiffs by and through their counsel caused
to be filed herein an application for default judgment, and this Court
did on the 25th day of May, 1977, cause the Defendant to be noticed

that said Application for Default Judgment would be heard at the hour

0of 10:00 o'clock A.M. on the 3lst day of May, 1977, and that this

Court did, Py and through its staff, cayse the Defendant's office to
be advised by telephone of such setting; and the Defendant having
been called 3 times in open Court‘appearing not nor by his repre-
sentative or counsel the Court granted Plaintiffs' Motion for Default

Judgment and referred the matter to the United States Magistrate for



the purpose of taking testimony as to the amount of the judgment to
be entered.

Based upon the Findings and Recommendations of the Magistrate
filed herein on June 13, 1977, the Court finds that the Plaintiff,
Hilda Whitten, should have judgment in the amount of $48,840.00; that
the Plaintiff, Henry L. King, should have judgment in the amount of
$49,771.73; that the Plaintiffs should have judgment for their costs
herein accrued and accruing; that the Plaintiff, Henry L. King, should
have judgmentvfor reasonable attorney fees for the use and benefit of
his attorney, William F. Powers, in the amount of $1,000.00; and that
this judgment should carry interest at the rate of 10% per annum from
May 31, 1977 until fully paid.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED by the Court
that judgment be and is hereby entered in favor of the Plaintiffs and
~against this Defendant.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED by the Court that
the Plaintiff, Hilda Whitten have judgment in the amount of $48,840.00;
and that the Plaintiff, Henry L. King, have judgment in the amount of
$49,771.73; that the Plaintiffs have judgment for their costs herein
accrued and accruing; that the Plaintiff, Henry L. King, have judgment
for reasonable attorney fees for the use and benefit of his attorney,
William F. Powers in the amount of $1,000.00; and that this judgment
carry interest at the rate of 107 per annum from May 31, 1977 until

fully paid.

& on e

CHIEF JUDGE, UNITED STATES DISTRICT
COURT FOR THE NORTHERN DISTRICT OF
OKLAHOMA

I




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

IN RE

'RICHARD GEORGE STRANICK
d/b/a DINETTE AND BAR )
STOOL DESIGNS OF TULSA, 77-C-173-B v

Bankrupt, (Bk. #76-B-561)

UNITED STATES OF AMERICA,
Plaintiff-Appellee,

vs. o ’
RICHARD GEORGE STRANICK, ) L. EE [)
d/b/a DINETTE AND BAR
STOOL DESIGNS OF TULSA,

L 29177 .

Jack C. Silver, Clerk
U. S. DISTRICT COURT

Defendant-Appellant.

vvvvvvvvvvvvvvvvvvv

" ORDER DISMISSING

SUA SPONTE, IT IS ORDERED that this cause of action and
complaint be dismissed for failure to prosecute for the following
reasons:

1. This appeal was filed by the Defendant—Appellant from
a decision of the Bankruptcy Court on April 29, 1977.

2. Rule 808 of the Rules of Bankruptcy Procedure provides:

"Unless a local rule or court order excuses the filing
of briefs or provides for different time limits:

"(1) The appellant shall gerve and file his brief within
15 days after entry of the 'appeal on the docket pursuant
to Rule 807.

'"(2) The appellee shall serve and file his brief within
15 days after service of the brief of the appellant.

""(3) The appellant may serve and file a reply brief
within 5 days after service of the brief of the appellee.”

3. This case was set on the disposition docket on July 7,
1977, for failure of the parties to file briefs. The appellant's
brief was due on May 14, 1977 and the appellee brief was due on

May 29, 1977.



4. At the disposition docket the appellant was repre-
sented by Earl W. Wolfe and the appellee was represented by
Hubert H. Bryant. |

5. The Court ordered the appellant 10 days to file his
brief and the appellee 20 days thereafter to file its brief.

The parties were advised at that time that failufe to file the
briefs as directed by the Courﬁ would result in a dismissal for.
failure to prosecute.

6. The appellant has failed to file his brief and the
case is therefore dismissed for failure to prosecute.

ENTERED this 29 {day of S . 1977.

Jd

CHIEF UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT FOR THE
- NORTHERN DISTRICT OF OKLAHOMA

BANK OF OKLAHOMA, N.A., AND
JOHN ROGERS, CO-EXECUTORS
OF THE ESTATE OF HORACE G.
BARNARD, DECEASED,

Y

CIVIL NO. 77-C-115-C

Plaintiffs,
vs.

REPUBLIC GAS & OIL CO.;

UNITED STATES DEPARTMENT OF

THE INTERIOR, BUREAU OF INDIAN
AFFAIRS, OSAGE AGENCY; AND DAVE
BALDWIN, SUPERINTENDENT OF THE
OSAGE AGENCY, PAWHUSKA,

FIL-"ED

[N R W S S W W S W W N Tl W g

OKLAHOMA, Jur 28]977 & P
Defendqnts. -@C/ .
S, iy e
ORDER RICT Coupr

The Motion to Dismiss as to Certain Named Defendants
filed in the captioned cause by the United States Department
of the Interior, Bureau of Indian Affairs and the Osage Agency,
and the Motion filed by plaintiffs to Amend First Amended
Complaint, to Drop Parties Defendant, to Add Party Defendant
and to Correct Misnomer, and'the arguments filed in support
and in response thereto having been examined, reviewed and
considered this<§fj2{)day of (?VMéQf , 1977, and the Court

i/ i
thereby being fully advised, it is

ORDERED that the "United States Department of the
Interior, Bureau of Indian Affairs, Osage Agency" be and is
herewith dismissed as a party to this action.

IT IS FURTHER ORDERED that gecil D. Andrus, Secretary
of the Interior of the United States of America (hereinafter
"Secretary"), upon proper service of process or waiver of
service of process become a party defendant in the captioned

cause and that all pleadings heretofore filed in said action

NOTE, THIS ORDrp
e BY MOwve oy

¥
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be held to apply t9 said defendant; Secretary, and that,
specifically, all references to "Bureau" in Paragraph II 5
and elsewhere within the plaintiffs' First Amended Complaint
be deemed to relate to "Secretary".

IT IS‘FURTHER ORDERED that all references to Dave
Baldwin, Superintendent of the Osage Agency, Pawhuska, Okla-
homa, be held to refer to David Baldwin, Superintendent of

the Osage Agency, Pawhuska, Oklahoma.

H. Dale Coo
United States District Judge

Rogers and Bell

P. 0. Box 3209

Tulsa, Oklahoma 74101
(918) 582~5201
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

RUSSELL J. R. BUCKMASTER,

)
)
Plaintiff, )
) .
vs. ) No. 77-C-127-C
)
TULSA COUNTY SHERIFF and )
CITY POLICE DEPARTMENT, )
) FILED
Defendants. )
su. 2877 ()
ORDER Jack €. Silver, Clerk

U. 8. DISTRICT COuRT

This is an action brought pro se pursuant to Title 42
U.S.C. § 1983. The plaintiff alleges certain mistreatment
of him by a police officer employed by the defendant City
(of Tulsa) Police Department and by medical personnel em-
ployed by the defendant Tulsa County Sheriff. Now before
the Court are motions to dismiss filed by both defendants.

It is now well settled that a municipality is not a
"person" within the meaning of Title 42 U.S.C. § 1983,
regardless of whether the relief sought is legal or equit-

able. City of Kenosha v. Bruno, 412 U.S. 507, 93 S5.Ct.

2222, 37 L.Ed.2d 109 (1973); Monroe v. Pape, 365 U.S. 167,
81 S.Ct. 473, 5 L.Ed.2d 492 (1961). Actions under that
statute against municipal police departments are also barred

for the same reason. Henschel v. Worcester Police Department,

445 F.2d 624 (lst Cir. 1971); United States ex rel. Lee V.

Illinois, 343 F.2d 120 (7th Cir. 1965); Burmeister v. New

York City Police Department, 275 F.Supp. 690 (S.D.N.Y.

1967); Shackman v. Arnebergh, 258 F.Supp. 983 (D.C. Calif.
1966). Therefore, the motion to digmiss of the City Police
Department is hereby sustainéd,

The doctrine of respondeat superior does not apply in
civil righﬁs cases under Title 42 U.S.C. § 1983. Johnson v.

Glick, 481 F.2d 1028 (2nd Cir. 1973), cert. denied 414 U.S.

1033 (1973); Jennings v. Davis, 476 F.2d 1271 (8th Cir.




1973); Casey v. Purser, 385 F.Supp. 621 (W.D. Okla. 1974);

Barrows v. Faulkner, 327 F.Supp. 1190 (N.D. Okla. 1971).

The only allegation against the defendant sheriff is that he
"is responsible for the hiring of peri-medics (sic) who
treat and issue all medicene (sic) to inmates." No personal
participation by this defendant is alleged. The casé of

Barrows v. Faulkner, supra, involved the same defendant.

Under circumstances similar to those present in the instant
case, that Court held:

". . . Plaintiff nowhere alleges that
Defendant directed or personally par-
ticipated in any of the acts of which
Plaintiff complains and which consti-
tute her federal civil rights cause of
action. This being the case, Plaintiff
fails to state any claim based on a
federal ground against Defendant
Faulkner. .

Likewise, the plaintiff in this case has failed to state a
federal claim against the defendant Tulsa County Sheriff,

and his motion to dismiss is hereby sustained.

xh
It is so Ordered this égi — day of July, 1977.

H. DALE COOK
United States District Judge




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA R”JL 2'71977

Jack C. Silver, Clerk

BRADCO, INC., an Oklahoma

corporation, Uu. S. DISTRICT COURT
Plaintiff,

vs. NO. 77-C-172-~C

JEFFREY J. SPANIER and PARKER-
HANNIFIN CORPORATION, an Ohio
corporation,

Defendant.

NOTICE OF DISMISSAL - WITHOUT PREJUDICE

TO: Jeffrey J. Spanier, Defendant, and Parker-Hannifin Corporation, Defendant,
and his attorneys, and its attorneys:
BARROW, GADDIS, & GRIFFITH
1600 Philtower Building Charles L. Freed
Tulsa, Oklahoma 74103 Thompson, Hine and Flory

National City Bank Building - ‘ifi_
Cleveland, Ohio 44114 N

Lance Stockwell .
Boesche, McDermott & Eskridge
1300 National Bank of Tulsa Bldg.
Tulsa, Oklahoma 74103
Notice is hereby given that Bradco, Inc., an Oklahoma corporation,
the above named plaintiff, hereby dismisses the above entitled action
without prejudice, pursuant to Rule 41(a) (1) (i) of the Federal Rules
of Civil Procedure, and hereby files this notice of dismissal with the

Clerk of the Court before service by defendant of either an answer or’

a motion for summary judgment.

Dated July 27, 1977

~

Apuut! \
;iZAJDC?’ - 42/Q1222¢4~_a
Parrell E. Williams

Attorney for Plaintiff

2431 E. 51st St., Suite 602
Tulsa, Oklahoma 74105

Phone: (918) 749-8391

-
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CERfIFICATE OF SERVICE

I hereby éertify that on theé?;angay of July, 1977, a true
and correct copy of the foregoing Dismissal Without Prejudice was
mailed to Barrow, Gaddis, & Griffith, 1600 Philtower Building, Tulsa,
Oklahoma, 74103, and Charles L. Freed, Thompson, Hine and Flory,
National City Bank Building, Cleveland, Ohio, 44114, and Lance Stockwell,
Boesche, McDermott & Eskridge, 1300 National Bank of Tulsa Bldg., Tulsa,
Oklahoma, 74103 with postage thereon fully prepaid.

A\M(Wo&&wﬂ

Darrell E. Williams




defendants do business in the State of Oklahoma nor have they
ever conducted business in the State of Oklahoma.

The pleadings and affidavits before the Court show that the
"Authorization to Obtain Loan", which was allegedly breached,
was presented to the defendants in Nebraska, by a Nebraska loan
broker, Donald E. Benson. Mr. Benson had done business as a
co-broker with the plaintiff on a previous occasion and had the
plaintifffs contract forms in his possession in Nebraska. Mr.
Benson solicited the defendants, in the State of Nebraska, to
engage the services of the plaintiff.

The defendants did not enter the State of Oklahoma, at any
time relevant to this action, and their only contact was through
telephone calls or correspondence which pertain to the plaintiff's
request for information from the defendants. Mr. Benson, as
co-broker, was the contact for the plaintiff in Nebraska with
the defendants. Mr. Benson was considered an "associate" or
field representative of the plaintiff, in Nebraska, and for
such efforts he waszto receive a commission from the plaintiff.

The defendants assert that this Court is without jurisdiction
of the person of the defendants or the subject matter of this
action.

12 0.S8.(1971) §187(a) of the Oklahoma Statutes authorizes
jurisdiction in Oklahoma over a non-resident defendant when a
cause of action arises from "the transaction of any business
within this state". A newer and parallel section of 12 0.S.
(1971) §1701.03 likewise authorizes such jurisdiction over
claims based on the non-resident defendant's "transaction of
any busimess". These provisions reQuire both minimum reasonable
contact between a defendant and the State of Oklahoma and that
the claim sued upon in Oklahoma derives itself from the purpose-

ful acts of the defendant in Oklahoma. Garrett v. Levitz

Furniture Corp., 356 F. Supp. 283, 284 (N.D.Okl. 1973); Crescent

Corp. v. Martin, 443 P.24 111, 117 (Okl. 1968). 1In a diversity

s

case, a Federal court is limited in(iés ability to effectuate



extra territorial service of process and jurisdiction by the law

of the forum state. F.R.C.P. 4(e) and (f); Jem Engineering

and Mfg., Inc. v. Toomer Elec. Co., 413 F. Supp. 481 (N.D.Okl.

1976) .
To constitute doing business in Oklahoma, a defendant's
activities must be substantial, continuous, and regular as dis-

tinguished from casual, single or isolated. Anderson v. Shiflett,

435 F.2d 1036, 1037 (10th Cir. 1971). 1In addition, in considering
the question of personal jurisdiction when the defendant is an
individual, as in the case at bar, the analysis must be more
rigorous and restrictive than it is when it is a corporation
Which is engaged in arguable business activities. Id. at 1038.
Further, the defendant must personally avail himself of the
privilege of doing business in the State of Oklahoma and by doing
so invoking the benefits and protection of its law. Id. at 1038.
Even though the contract at issue in this case states that
it shall be governed by the laws of the State of Oklahoma, such
perfunctory statement is irrelevant when the question of juris-

diction over the defendant is at issue. Anderson v. Shiflett,

at 1037.

The Oklahoma Supreme Court in Roberts v. Jack Richards

Aircraft Co., 536 P.2d 353, 355 (Okl. 1975) held:

"To assert personam jurisdiction over a
foreign corporation by 12 0.S. (1971)
§187, the record should show a voluntarily
committed act of the defendant by which

that defendant purposefully availed itself

of the privilege of conducting activities

within the State so as to invoke the bene-

fits and protection of the laws of Oklahoma."
Thus, where a non-resident purchaser of services did not initiate
the contact which gave rise to a contﬁact claim by an Oklahoma
resident, and where the purchaser has no other relationship with

Oklahoma, Oklahoma's Long-Arm Statutes simply do not apply. Jem

Engineering and Mfg., Inc. v. Toomer Elec. Co., supra.; Vacu-Maid,

Inc. v. Covington, 530 P.2d 137 (Ct. App. Okl. 1975).

The Court finds that the circumspénces surrounding the

alleged "Authorization to Obtain Loaﬁ", its execution, and per-



formance demonstrate no reasonable relationship with Oklahoma
which could give rise to a basis for jurisdiction over the
defendants in this forum. In addition, the plaintiff's Complaint
reflects only that the plaintiff is a "resident" of the State of
Oklahoma. Jurisdiction, in this case, is asserted under Title
28 U.S.C. §1332(a) which provides that the District Courts of
the United States shall have original jurisdiction in all civil
actions where the matter in controversy exceeds the sum of Ten
Thousand Dollars ($10,000) and it is between "citizens" of
different States or citizens of a State and foreign States and
citizens thereof. Allegations of citizenship are required to

meet the jurisdictional requirements. Guerrino v. Ohio Casualty

Insurance Company, 423 F.2d 419, 421 (3rd Cir. 1970); Boehnen

v. Walston & Company, Inc., 358 F. Supp. 537 (D.C.S8.D. 1973);

Attwell v. City of Chicago, 358 F. Supp. 1248 (D.C.Wis. 1973).

IT IS, THEREFORE, ORDERED that the defendants' Motion to
Quash Summons, Objection to Jurisdiction and Motion to Dismiss
be and is hereby sustained.

DATED this Z({“\day of September, 1977.

A S,

ALLEN E. BARROW

CHIEF JUDGE

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT
OF OKLAHOMA

-4 -
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Jack C. Silver, Clerk
U. S. DISTRICT COURT

IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

CALVIN M. SWINDELL,

Pléintiff, 77-C-349-B

vSs.

JAMES L. HALL, BOULDER BANK AND
TRUST COMPANY, a banking
corporation; and PERPETRUAL
PIPE LINES OF AMERICA, LTD.,

N N N N o N N N N Nt o N

Defendants.

ORDER REMANDING

On June 27, 1977, this case was originally filed in the
District Court of Tulsa County, bearing number 77-1329.

On August 12, 1977, the defendant, James L. Hall, filed
his petition for removal to this Court. The other defendants
did not join in the petition for removal and no reason was’
stated in the removal petition for the lack of joinder.

There is no complete diversity of citizenship. The petition
filed in the State Court seeks ejectment and quiet title.

In the removal petition, the defendant, James L. Hall,
sets up a defensetinvolving a federal question.

A defendant or defendants desiring to remove and who may
properly remove must be treated collectively and, as a general
rule, all defendants who may properly join in the removal
petition must join. Moore's Feder?l Practice, Volume 1A, 90.168[3.-2

in an action invoking the original jurisdiction of the
district court on the basis that the action is one arising under,
the federal ground must appear in the complaint well pleaded. This
same principle normally applies to removal since it is keyed to
original jurisdiction; and there §an be no removal on the basis
of a federal question presented fof the first time in defendant's

petition for removal or in his answer. Moore's Federal Practice,



Volume 1A, 90.160; Great Northern Ry. Co. v. Alexander (Hall's
Adm'r.), 246 U.S. 276 (1918).

For the foregoing reasons,

SUA SPONTE, IT IS ORDERED that this cause of action and
complaint be and the same is hereby remanded to the District
Court of Tﬁlsa County, Oklahoma.

A
ENTERED this ZZ ay of September, 1977.

Con. & [ e

CHIEF UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA

& GEOLOGICAL & ENGINEERING
CONSULTANTS, et al,

FILED

SEP 121977

v

DAVID E. GILKEY, Administrator of )
the Estate of Durward M. Gilkey, ) /
Deceased, ‘ ) ;
) No. 75-C-218
vSs. ) 75-C-219
)
WACHTMAN DRILLING COMPANY ) CONSOLIDATED
)
)
)
)

Defendants.

Jack C. Silver, Clerk

JOURNAL ENTRY OF JUDGMENT U.s. DISTRICT 'COURT

NOW, on this 15th day of August, 1977, the above cause comes on
regularly for trial, pursuant to assignment, and the plaintiff and defendants ap-
pearing in person and by their respective attorneys of record and all parties having
announced ready for trial, thereupon a jury was duly empaneled and sworn to try
the case according to the law. The plaintiff having introduced his evidence and
rested, and the defendants having introduced their evidence and rested, and the
defendants, H. C. Wachtman and Dean Schroeder, 'as individuals having inter-
posed their motion for directed verdict and the Court having sustained the same,
and on the 19th day of August, 1977, the Court having instructed the jury, and
the jury having heard the argument of counsel, thereupon retired to deliberate
upon the case and upon said date returned their verdicts as follows:

"We, the Jury, find that the deceased, Durwood M

Gilkey, was an independent contractor. August 19,

1977.

s/ George E. Jeffries, Jr., Foreman

"We, the Jury, find for the defendants. August 19,
1977.

s/ George E. Jeffries, Jr., Foreman"

which verdict was by the Court received, ordered filed and recorded and judgment

L4

entered thereon. /

e

N3



IT IS, THEREFORE, ORDERED, ADJUDGED AND DECREED by the
Court that judgment be entered in favor of the defendants and against the plaintiff,
and that plaintiff have and recover nothing from the defendants and said defendants

recover their costs from the plaintiff.

Dated: September 12, 1977.

U.S. DISTRICT JUDGE
APPROVED AS TO FORM:

and JOHN H., KEN
ttorneys for Plaintiff

Cad 0 mdls”

EARL D. MILLS, DAVID W. EDMONDS and
W. ROBERT WILSON
Attorneys for Defendants.
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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OKLAHOMA

Jack C. Silver, Clerk
U, S. DISTRICT COURT

GRAND RIVER DAM AUTHORITY,

)

)

Plaintiff, )

)

-VS— ) NO. 76-C-419-B

)

WESTINGHOUSE ELECTRIC CORPORATION, )
et al., )
)

Defendants. )

CONSOLIDATED

GRAND RIVER DAM AUTHORITY, )
)

Plaintiff, )

)

~VS~- ) NO. 76-C-422-B

)

WESTINGHOUSE ELECTRIC CORPORATION, )
et al., )
)

Defendants. )

DISMISSAL WITH PREJUDICE

Comes now the plaintiff, GRAND RIVER DAM AUTHORITY, and
dismisses its action against the defendants, HARTFORD STEAM BOILER
INSPECTION & INSURANCE COMPANY and W. R. GRIMSHAW COMPANY, with

prejudice.

DISMISSAL WITH PREJUDICE

Comes now HARTFORD STEAM BOILER INSPECTION & INSURANCE
COMPANY and dismisses its Cross-Claims against the defendants,
WESTINGHOUSE ELECTRIC CORPORATION and W. R. GRIMSHAW COMPANY,

with prejudice.

DISMISSAL WITH PREJUDICE

Comes now the defendant, WESTINGHOUSE ELECTRIC CORPORATION,
and dismisses its Cross-Claim against the defendant, W. R. GRIMSHAW
COMPANY, with prejudice. |

JONES, GIVENS, BRETT, GOTCHER,
DOYLE & BOGAN, INC.

Suite 400, 201 West 5th Street
Tulsa, Oklahoma 74103

STEPHEN W. SMITH

105 North ‘Grand
Okmulgee,’/ Oklahoma 74447

-7 <
oy JAA o L L

’ Stephen W. Smith
Attorneys for Plaintiff
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GORDON & GORDON
Box 1167
Claremore, Oklahoma 74017

BETHELL, CALLAWAY & ROBERTSON
P. 0. Box 23
For i

By

Donald P. ;z&(away
Attorneys for The Hartford Steam

Boiler Inspection & Insurance
Company

HANSON, PETERSON & TOMPKINS, INC.
401 North H®son - Suite 200

P. 0. Box, /917

Oklahoma gity, Oklahoma 73101

By/ WMWL”

aymond E. Tompkins

Attoyney for Westinghouse Electric
Corporation



IN THE UNITED STATES DISTRICT COURT FOR THE NORTHERN
DISTRICT OF OKLAHOMA

GARY MOONEY,
Plaintiff,

vVS.

BUCK MYERS, d/b/a BUCK MYERS
MOTOR COMPANY,

Defendant and Third Party F: l L. E: [)
Plaintiff,

SEP 121977

VS .

JOPLIN AUTOMOBILE AUCTION
COMPANY, INC., a corporation;
RICHARD ABEL, an individual;
DEALERS AUTO AUCTION, INC.,

a corporation; and DOENGES
BROTHERS FORD, INC., a cor-
poration,

Jack C. Silver, Clerk
U. S. DISTRICT COURT

N’ N Nt Nt N N N Nt N Nt N N N N S N N N N S N N NS

Third Party Defendants. No. 76~C~25B

O RDER

The Court has for its consideration the joint application
of the remaining Parties in the above styled action to dismiss
the complaint and cause of action of the Plaintiff herein and
to dismiss the complaint and cause of action of Defendant and
Third Party Plaintiff, both with prejudice, and, having care-
fully perused the entire file, and being fully advised in the
premises, find:

That said Motion should be and is hereby sustained.



IT IS THEREﬁORE ORDERED, that the complaint and cause of
action filed by the Plaintiff herein should be and the same is
hereby dismissed with prejudice.

IT IS FURTHER ORDERED, that the complaint and cause of
action filed by the Defendant and Third Party Plaintiff against
the Third Party Defendant herein should be and the same is
hereby is dismissed with prejudice.

5 (A

ENTERED, this //,/

day of September, 1977.

Coe. & i

Allen E. Barrow
Chief United States District Judge




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA
MARVIN C. CATRON,
Plaintiff,
CIVIL ACTION NUMBER

vVs.

McDONALD'S SYSTEM, INC.,
BAMA PIE, INC.,

76-C-201-C

S St N N Nt M ol N ? i S et

- DOLCO PACKAGING CORP.,
and =1 L E D
PAUL W. MARSHALL,
0]
Defendants SEP @ 1977

Jack C. Silver, Clerk

u. s
RULE 54(b) CERTIFICATION S. DISTRICT COURT

It being the intent of the Court that the Order
dated May 31, 1977, dismissing Dolco*Packaging Corporation
as a party in this action be a final order and it having
been determined that there is no just reason for delay
thereln, the entry of judgment dismissing Dolco Packaging

Corporation is hereby expressly directed.

So ordered,

/SR
9-9-77
Date H. Dale Cook
United States District Judge




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

RICHARD MORALES,

-

No. 74-C-271-C

Plaintiff,
vs.

MAPCO, INC. and
DONALD B. ROSS,

FILED
¥ 9881?.';?

Jack . Silver, Clerk -
ORDER U. S, DISTRICT.COURT,

Defendants.

This action was brought as a derivative‘suit by a
shareholder of the nominal defendant, Mapco, Inc., (Mapco)
pursuant to the provisions of § 16 (b) of the Securities and
Exchange Act of 1934, Title 15 U.S.C. § 78p(b). At all
times relevant to this action, defendant Ross was Financial
Vice-President of Mapco. Section 16 (b) prohibits the unfair
use of information obtained by a director, officer or prin-
cipal shareholder as an "insider" of the issuing corpora-
tion. Where an "insider" has gained "short swing" profits
by a sale and purchase of purchase and sale of any equity
security of the corporate issuer within a period of less
than six months, the profits from such unauthorized use of
"inside" information are recoverable by the issuing corpor-
ation and inure to its benefit.

Under a prospectus dated March 17, 1964, Mapco issued
306,450 warrants. By the terms of the issuance, one warrant
plus $9.00 could be exchanged for one full share of Mapco
common stock through March 31, 1972. Any warrants not so
exchanged were to be automatically Fonverted into one-half
share of Mapco common stock on April 1, 1972, the date of
expiration of the warrants. During the period from Mafch,
1964, the date of initial issuance of the warrants, to a
time six months prior to January 1, 1972, Ross acquired
3,616 Mapco warrants. In February aﬁa March, 1972, Ross

disposed of the 900 warrants in iésue. To effect the



conversion of the warrants into common stock, Ross either
furnished his broker the required $9.00 per warrant or drew
upon the balance.in his brokerage account. The 900 shares
of common stock so obtained went to the broker in its street
name and were sold through the New York Stock Exchange on
the same day they were converted.

This action was brought to recover the profits alleged-
ly realized by Ross from the sale of the 900 shares of Mapco
common stock, the plaintiff's contention being that the
conversion of the warrants and sale of the stock within a
six month period constituted a prohibited "purchase and
sale" under § 16(b). On April 10, 1975, this Court sustained
the defendants' motion for summary judgment. Characterizing
the transactions as "unorthodox", the Court applied the
pragmatic test and held:

"Where there is no possibility of speculative
abuse of 'inside' information, an involuntary
nature to the transaction, a simultaneous
-transfer of warrants for stock and sale of
stock, and an economic equivalent between the
warrant and the stock received in the exchange
such as exists in this case, § 16(b) should not
be applied to render an injustice to the de-
fendant."
The Tenth Circuit Court of Appeals reversed this Court's
decision on August 27, 1976. 541 F.2d 233 (10th Cir. 1976).
Noting that the transactions required Ross to make cash
payments, that Court rejected the characterization of the
warrants and the stock as "economic equivalents" and held
that, applying either the objective or the pragmatic test,
the transactioné were violative of § 16(b). This Court was
directed to enter an appropriate judgment in light of the
opinion, of the Court of Appeals. The plaintiff has renewed
its previously filed motion for summary judgment. The
opinion of the Court of Appeals requires this Court to grant
the plaintiff's motion insofar as it relates to defendant
Ross' liability. Now pending before the Court is the plain-
tiff's motion for summary judgment on the issue of damages.

¥

All parties agree, and the Court of Appeals has held,

/
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that Ross' 900 warrants entitled him to 450 shares of Mapco
common stock without further action on his part. The warrants
could therefore be characterized as the economic equivalent

of these 450 shares. The plaintiff argues for this interpre-
tation in his brief in support of his renewed motion for
summary judgment. Because Ross was entitled to these 450
shares as a matter of right, he did not "purchase" them in
February and March of 1972. What Ross held in addition to
this right to 450 shares was, in effect, an option to purchase
450 shares of Mapco common stock for $9.00 per share. This
option was exercised when the warrants were converted into
common stock, and Ross therefore "purchased" only 450 shares
in February and March of 1972. Consequently, when Ross sold
the 900 shares of common stock in issue, he was in violation
of the six month requirement of § 16(b) only as to 450

shares.

The damages recoverable for a violation of § 16(b) are
described in that section as the "profit realized" from the
prohibited purchase and sale. This liability is limited,
under certain circumstances, by 17 C.F.R. § 240.16b-6, which
provides in part as follows:

"(a) To the extent specified in para-
graph (b) of this section the Commis-
sion hereby exempts as not compre-
hended within the purposes of section
16 (b) of the act any tranaction or trans-
actions involving the purchase and sale
or sale and purchase of any equity se-
curity where such purchase is pursuant
to the exercise of an option or similar
right either (1) acquired more than six
months before its exercise. . . .

(b) In respect of transactions speci-
fied in paragraph (a) of this section the
profits inuring to the issuer shall not ex-
ceed the difference between the proceeds
of sale and the lowest market price of

any security of the same class within six
months before or after the date of sale.

- .

* * * *

(d) The exemptions provided by this
section shall not apply to any trans-
action made unlawful by settion 16 (c)
of the act or by any rules and regulations
thereunder." ¢

-3



Section 16 (c) makes it unlawful for a beneficial owner,
director or officer't; sell any equity security if he ".
(i) does not own- the security sold, or (2) if owning the
security, does not deliver it against such sale within
twenty days thereafter. . . ." The purpose of that section
is to prevent "short sales" and to prohibit corporate insid-
ers from deriving large profits from transactions in their
company's securities while they concealbthe fact that they
are so engaged. Fuller v. Dilbert, 244 F.Supp. 196 (S.D.N.Y.
1965), aff'd 358 F.2d 305 (2nd Cir. 1966); Silverman V.
Landa, 200 F.Supp. 193 (S.D.N.Y. 1961), aff'd 306 F.2d 422
(2nd Cir. 1962). In the instant case, Ross acquired the
warrants in issue more than six months prior to their conver-
sion and sale, and there is nothing in the record to indi-
cate that he was "selling short" or engaging in any other
conduct prohibited by § 16(c). Therefore, the extent of
Ross' liability is controlled by 17 C.F.R. & 240.165—6(b).
The term "proceeds of sale" as used in that section has
been interpreted to mean the sale price of the stock sold.

Abbe v. Goss, 411 F.Supp. 923 (S.D.N.Y. 1975); Lewis V.

Arcara, 401 F.Supp. 449 (S.D.N.Y. 1975); Selas Corporation

of America v. Voogd, 365 F.Supp. 1268 (E.D. Penn. 1973).

The parties agree that Ross sold the 900 shares of common
stock for a total price of $38,139.20. Because only one-
halfrof each share sold constituted a sale in violation of

§ 16(b), the applicable‘"proceeds of sale" were one-half of
the total sale price, or $19,069.60. An uncontroverted
affidavit’filed by Ross shows that during the period com-
mencing six months prior to Februafy'28 1972 and ending six
months subsequent to March 25, l972f the lowest price at
which Mapco common stock was traded on the New York Stock
Exchange was $28.25 per share. Multiplied by the 450 shares
"sold", this figure becomes $12,712.50. The "profits inuring
to the issﬁer" under § 16(b) are therefore the difference
between $19,069.60 and $12,712.50,/5} $6,357.10.
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The plaintiff also asks the Court to assess against
Ross interest from the time of realization of profit. The

allowance of prejudgment interest in § 16(b) cases is within

the discretion of the Court. Occidental Life Insurance Co.

of North Carolina v. Pat Ryan & Associates, Inc., 496 F.2d4

1255 (4th Cir. 1974). The United States Supreme Court

discussed the issue in Blau v.. Lehman, 368 U.S. 403, 82

S.Ct. 451, 7 L.Ed.2d 403 (1962).

"Section 16(b) says nothing about interest
one way or the other. This Court has said

in a kindred situation that 'interest is not
recovered according to a rigid theory of
compensation for money withheld, but is given
in response to considerations of fairness.

It is denied when its exaction would be
inequitable.'" (citation omitted) 368 U.S.
at 414. '

Since that date, courts have denied interest based upon con-
siderations of fairness and equity, Abbe v. Goss, supra;

Lewis v. Wells, 325 F.Supp. 382 (S.D.N.Y. 1971), and have

held that'the deterrent effect of § 16(b) is not served by
assessing interest where the violation is not wilful. Gold

v. Sloan, 486 F.2d 340 (4th Cir. 1973); Lewis v. Realty

Equities Corporation of New York, 396 F.Supp. 1026 (S.D.N.Y.

1975). This Court has previously held that Ross' violation
was not wilful. Under the circumstances of this case, the
assessment of prejudgment interest would be inequitable.

For the foregoing reasons, the plaintiff's motion for
summary Jjudgment is hereby sustained as to the issue of
liability, and is hereby sustained as to the issue of damages,

to the extent of $6,357.10.

It- is so Ordered this EE *—L' day of September, 1977.

/

H. DALE CO

United States District Judge
p



IN THE UNITED-STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

CATHY HOWARD,

Plaintiff, "

VSs. No. 77-C-78-C
TULSA HOUSING AUTHORITY,

J. THOMAS HARES, individually
and in his capacity as an employee)

of the Defendant Corporation, and ) :
CHARLES PAYNE, individually and ) o F; ‘ Lm E& E)
in his capacity as an employee of )

the Defendant Corporation,

)
)
)
)
)
)
)
)

SER. & 197 @\W

Jack C. Silver, Clerk
U. S. DISTRICT COURT

Defendants.

ORDER OF DISMISSAL

Now on this 72!25 day of September, 1977 the court
has for its consideration Stipulation for Dismissal jointly
filed in the above-styled and numbered cause by plaintiff
and defendants. Based upon the representations and reguests
of the parties as set forth in the foregoing stipulation,
it is

ORDERED that plaintiff's complaint and claim for relief
against all defendants be and the same are hereby dismissed

with prejudice.

ATES DISTRICT JUDGE

APP ED AS TQ F

Daniel Doris®
1501 Fourth National Bank Bldg.
Tulsa, Oklahoma 74119 /

Attorney for the Plaintif

1 L. WoHlgemuth
0 Philtdwer Bulldlng
sa, Okla 74103

Attorney for the Defendants



TN THE UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF

OKLAHOMA
BRENDA FERGUSON, and )
CHIQUITA FOSTER, and )
MARVIN FOSTER, Individually )
an.d as Surviving Next of Kin, )
For and On Behalf of the Heirs, )
Executors, and Administrators of )
the Estates of Clotiel Foster )
and Dale Foster, Deceased, )
)
Plaintiffs, )
)
VS, ) NO, 77-C-27
) 77-C-364-C
THE UNITED STATES OF AMERTICA, )
and THE CITY OF SAND SPRINGS, )
OKIAHOMA, a municipal corporation, ) F? ' lm E: D
)
Defendants.
= ) SEP. 9 1G4,
Jack C. Silver, Clerk
ORDER U. S. DISTRICT COURT

This matter coming on for hearing before the undersigned
Judge on a Motion For Consolidation filed in Case No. 77-C-364 on
this 7th day of September, 1977, all parties being present at the
status conference by their attorneys and the Court being advised
that the Defendant, City of Sand Springs, filed a Motion to Dismiss
on September 7, 1977 as against it as Defendant in Case No. 77-C-364,
and the Court being further advised that heretofore on the 1l4th day
of April, 1977 an Order was entered in Case No. 77-C-27 dismissing
the City of Sand Springs in that numbered case, the Court finds that
jurisdictional facts are the same in each case and that the Motion
to Dismiss should be sustained as against the City of Sand Springs
in Case No.77-C-364 and that the Order entered in the 77-C-27
case is hereby incorporated by reference into Case No. 77-C-364,

Dated this 7th day of September, 1977.

H. Dale Cook
United States District Judge




FILED

UNITED STATES DISTRICT COURT Sép QQ@?W
AR 8¢

NORTHERN DISTRICT OF OKLAHOMA |
Jack C. Silver, Clerk
U. S. DISTRICT COURY

John R. Houston and Colleen Houston, )
)
" Plaintiffs, )
)
Vs ) Civil Case No. 77-C-209-C
< - )
)
Leroy Borden, )
)
Defendant. )

STIPULATION OF DISMISSAL

Come now the plaintiffs and defendant and pursuant to the provision of
rule 41 (a) (1) (ii) stipulate to the dismissal of the above cause, with

prejudice and at the cost of the plaintiffs.
UNRUH & LEITER

e /% ,
7Y/ 4 \‘ZQ\/\V py: L. ANy St

Bantz McCL#ir ke=dames-Unruh William Leiter
Attorney (fgf plaintiffs Attorney for defendant
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

M-I, & ASSOCIATES, LTD., a
Limited Partnership,

o’/‘

-

NO. 74-C-165-C

Plaintiff,
vs.

C.I.7T. CORPORATION, a New
York Corporation,

FI1LED

SEP S 1977 \/)Q/

Jack C. Silver, Clerk
U. S. DISTRICT COURT

e N . L W N NP A N

Defendant.

JUDGMENT

The Court on September Zd , 1977 filed its
Findings of Fact and Conclusions of Law which are hereby

incorporated herein and made a part of the Judgment of the

Court.

IT IS HEREBY ORDERED ADJUDGED AND DECREED that as to
the cause of action brought by M-L & Associates, Ltd. against
C.I.T. Corporation, Judgment be entered in favor of C.I.T.

Corporation and against M-L & Associates, Ltd.

IT IS FURTHER ORDERED ADJUDGED AND DECREED that as to
the First Counterclaim of C.I.T. Corporation against M-L &
Associates, Ltd. Judgment be entered in favor of C.I.T.
Corporation and against M-L & Associates, Ltd. in the amount
of $43,614.98, and as to the Second Counterclaim of C.I.T.
Corporation, thét Judgment be entered in favor of M-L &

Associates, Ltd. and against C.I.T. Corporation.

It ' is so Ordered this 97 = day of September, 1977.
7
I

H. DALE COOK
United States District Judge

e



IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

M-I, & ASSOCIATES, LTD., a
Limited Partnership,

Plaintiff, o

NO. 74-C-165-C

FILED
[

SEP 9 1977 'd

Jack C. Silver, Clerk
JUDGMENT MBEMORANDUMYy g pISTRICT COURT

vS.

C.I.T. CORPORATION, a New
York Corporation,

R . P S P N P

Defendant.

Plaintiff, M-L & Associates, Ltd. (hereinafter M-L)
brings this action for breach of contract against the de-
fendant, C.I.T. Corporation {(hereinafter C.I.T.). Defendant
counterclaims for (1) enforcement of a provision of the
contract between the parties relating to a commitment fee on
the unused credit line and (2) damages for fraud in the
inducement of the contract. This Court has jurisdiction of
the action based upon diversity and amount pursuant to 28
U.S.C. § 1332. The plaintiff, M-L, is a limited partnership
organized under the laws of the State of Oklahoma and located
in Tulsa, Oklahoma. The defendant, C.I.T., is a New York
corporation with its principal place of business in New York
City, and does business in the State of Oklahoma. The
amount in controversy exceeds fhe sum of $10,000. The
action came on for non-jury trial on February 22, 1977.
Based upon the testimony and exhibits presented, the Court

makes the following findings of fact and conclusions of law.

FINDINGS OF FACT
1. M-L is an Oklahoma limited partnership organized
in 1973 by Glen Michael and J. C. Lampton for the purpose of
purchasing computer equipment from Telex Computer Products,
Inc., (herinafter Telex).

2. In order to finance this endeavor, M-L contacted

-



C.I.T.; and in February of 1973 C.I.T. agreed to loan M-L up
to $5,250,000 to purchase equipment valued at $7,000,000.
The loan was to be secured by $7,000,000 in specified new
Telex computer products "and assignment of twenty-four month
firm term leases with acceptable lessees."

3. It was agreed that C.I.T. would lend 75 percent of
the purchase price of the equipment and M-L would pay 5
percent down and give Telex a note for 20 percent which
would be subordinated to C.I.T.'s first mortgage of $5,250,000.

4. Thereafter on April 9, 1973, M-L entered into a
written agreement with Telex captioned Restated Agreement of
Purchase and Sale (hereinafter Purchase Agreement).

5. On May 15, 1973 M-L, and C.I.T. executed a Collateral
Note Agreement (hereinafter Loan Agreement) which provided
that "the maximum aggregate amount of loans which may be
made . . . hereinunder shall be $5,250,000 and no loan shall
be made after October 1, 1973."

6. Under the terms of the agreement between the
parties, C.I.T. had the sole discretion to determine the
acceptability as collateral of each lease submitted. In
this regard, the Loan Agreement provides:

"You [C.I.T.] shall have the right to
determine, in your sole discretion, the
acceptability of each lease, including
but not limited to the acceptability of
“the credit of the lessee thereunder and
the nature of the equipment described
therein and in making such determination
you shall in no event be bound by any
standards of acceptability of the leases
of the equipment which may be set forth
in the Purchase Agreement."

7. After the effective date of the agreement, Telex
forwarded directly to C.I.T. copieé of leases on equipment
i

proposed for sale to M-L.

M-L's Claim Against C.I.T.

Introduction
M-L contends that C.I.T. breached the agreement between
the parties with respect to the leases remaining in issue by

/

failing to act in good faith or r%aéonably in regard to



funding the leases. In order for the Court to determine
whether C.I.T. breached tﬁe contract, it is necessary to
first ascertain the duty of C.I.T. under the contract. The
contract between the parties provides that C.I.T. has the
right to determine, in its sole discretion, the acceptability
ofleach lease. The parties have each cited cases touching
on the issue of the duty, if any, implied in a contract in
which the performance of certain acts rests within the sole
discretion of one party thereto. While none cited appear
precisely in point, it would appear that C.I.T. had the duty
to act in good faith or reasonably in considering leases
submitted by C.I.T. and in notifying M-L in regard to the
status of the lease submittals. In regard to the decision
to accept or reject, however, C.I.T. had sole discretion. In
order to determine whether C.I.T. acted in good faith in its
relationship with M-L, the following issues must be resolved:
(1) Did C.I.T. act in good faith in examining the leases
forwarded to them for consideration by Telex? (2) Whose
responsibility was it to set closings? (3) Were closings
set which C.I.T. representatives failed to attend? (4) Did
C.I.T. act in good faith in regard to the October 1 , 1974
deadline? (5) Did C.I.T. act in good faith in regard to
apprising M-L of its decisions in regard to the leases
forwarded to C.I.T.? The Court finds the following factual

determinations to be relevant to a decision on these issues.

Did C.I.T. Act in Good Faith in Examining the Leases

Forwarded to Them for Consideration?

8. No lease copies were forwarded to C.I.T. for
consideration in May of 1973. Leaéeé on a total of approxi-
mately $1,100,000 in equipment weretsubmitted during the
months of June and July, and two leases on approximately
$45;000 in equipment were received by C.I.T. in August.
Therefore, érior to September 1, 1973 less than $1,200,000
in equipment leases had been receive@ of the $7,000,000
anticipated representing loan reqqégts totaling less than

$900,000.
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9. The general“procedure utilized by&C.I.T. in
considering the leases was as follows. The lease copies
were received by 'C.I.T. from Telex at C.I.T.'s Oklahoma City
division. The leases not rejected there for credit reasons
were then sent to C.I.T.'s New York office for further
re&iew. In New York, the lease copies were reviewed by
David Riggs for acceptability of the type of equipment, by
C. S. Alcutt and Joe Haffey for credit and product mix and
by Jules Roth for legal sufficiency. In general the lease
copies were then returned to Oklahoma City with a letter
from Roth specifying in what manner the lease copy failed to
conform to the agreement and setting out what changes,
corrections or additions would be required to make the lease
-acceptable to C.I.T. for funding. Earl Garrett would,
thereafter, discuss the étatus of the leases and the findings
of C.I.T.'s New York office with the Telex representative in
charge of submittals on behalf of M-L. The Court here notes
that M-L had Telex send lease copies directly to C.I.T. and
did not actively participate in securing or forwarding the
lease copies. In regard to submittals, Telex acted as the
agent of M-L and communication with Telex in regard to the
adequacy of submittals acted as notice to M-L likewise. In
addition, Glen Michael and Lampton both testified that they
were in frequent communication with Garrett at C.I.T.

10. Between September 4, 1973 and September 12, 1973
Telex forwarded over 50 lease copies to C.I.T. on almost
$6,000,000 in equipment.

11. In determining whether C.I.T. acted in good faith
in regard to these leases, the typé of leases submitted and
the method and purpose in making,thé submittals is relevant.
On August 27, 1973 Jack James, Telex executive, by memorandﬁm
directed Grant Goodman, head of the third-party leasing
department of Telex, to "pull together paperwork on all
possible contracts even those in thejpast which have funding

/
clauses or other non-acceptable clauses and forward these



requests to C.I.T." James further stated that he wanted to
make sure that Telex had éubmitted for C.I.T.'s review at
least $7,000,000 of potential leases even though he recog-
nized Telex couldn't sell the full $7,000,000 by September
30, 1973. Thereafter on August 29, 1973 Goodman supplied
James a list of leases, which according to the testimony
included all leases available on the types of equipment M-L
had contracted to bﬁy. Goodman stated therein in regard to
these leases: "I doubt, however, if C.I.T. will count it
towards the 7 million commitment." James thereafter directed
Goodman to "submit all of it and document ﬁotal dollars that
have been submitted." An examination of these memoranda and
the type and amount of leases forwarded to C.I.T., in light
of past submittals by Telex on behalf of M-L, leads to
several conclusions. Prior to September, C.I.T. had received
relatively few lease copies on an intermittent irregular
basis which would give no indication to C.I.T. to be prepared
for the deluge in Septembef. The submittal by Telex of

every possible lease, regardless of whether it conformed to
the conditions of the contract, no doubt made it more difficult,
time-consuming and frustrating for C.I.T. to cull out the
unacceptable leases in order to ascertain if any were fundable.
M-L refers to a memorandum from Garrett to J. T. Haffey

dated December 11, 1972 indicating that at that time Garrett
considered it possible to get funding for M-L to order
$3,000,000 or $4,000,000 in equipment within a two-week
period. M-L asserts this indicates C.I.T. could have pro-
cessed the funding on the lease copies submitted in September
in an eéually short time frame. Based upon the exhibits and
testimony it is clear, however, thaé C.I.T. initially antici~-
pated that each lease would be in a substantially greater
amount than those actually submitted. While C.I.T. could
possibly have acted upon three $1,000,000 leases in a short period,
it does not necessarily follow that ;t should be expected to

/

examine and determine funding on ower 50 leases in a three-



week period.

12. The Court finds'that C.I.T. did, in fact, examine
each of the lease copies received by C.I.T. Those lease
copies that were approved for credit by the Oklahoma City
office were then forwarded to New York for further consid-
erétion. On September 26, 1973 Ted Bajo, a C.I.T. staff
attorney in New York, discussed the lease copies submitted
with Hanna of the Oklahoma City office. To confirm the
conversation, Bajo sent a memorandum to Hanna setting out
specifically the recommended corrections, changes and addi-
tional documentation required as to each lease. Garrett was’
attending a convention in Tulsa from September 27 until
September 30 and no further action was taken in regard to
these leases. Although M-L would no doubt have preferred
that C.I.T. and its employees devote their time and energies
solely to funding M-L submittals, the Court does not find
thatiin order to act in good faith and reasonably in regard
to the submittals C.I.T. was réquired to ignore other accounts
and commitments. Clearly C.I.T. at all times made a conscien-
tious éffort to determine the appropriateness of funding the
lease copies submitted and to inform M-L in regard to C.I.T.'s
qualification requirements.

Whose Responsibility was it to Set Closings?

13. Although M-L asserts that C.I.T. did not act in
good faith in that C.I.T. failed to set closings on leases
that could have Eeen made acceptable, the written agreements
between the parties contain no requirements in regard to
which party was responsible to setlclosings nor do they
specify~the procedure to be followei.

l4. In this regard, the Collateral Note Agreement
provides that M-L "will purchase certain computer peripheral
equipment from . . . Telex pursuant to the . . . Purchase
Agreement and will lease the equipment, in Telex' name, to

end-user lessees." The agreement theﬁeafter further provides

that M-L would not borrow against the leases without first



offering them to C.I.T. as collateral fof loans. The
agreement contemplates a éale of equipment from Telex to M-L
followed by M-L's borrowing of funds from C.I.T. with the
leases as collateral for the loans.

15. 1In regard to how closings were structured, Glen
Michael, general partner in M-L, recognized in testimony
that C.I.T. had to be satisfied or there would be no closing.
Although M-L asserts that it could and would have met C.I.T.'s
requirements in regard to specific leases if C.I.T. had set
them for closing, in light of the fact that M-L recoghized
that funding was at the discretion of C.I.T. and that comments
regarding insufficiencies had been made in regard to certain
leases, M-L reasonably should have acted to make the leases
conform to the comments made.

16. Although C.I.T. officials testified that after
approval of lease copies Garrett was to follow through on
funding, the Court finds that this indicates nothing more
than that Garrett was the C.I.T. representative responsible
for handling C.I.T.'s portion of each transaction and not an
indication that he was responsible for coordinating the
efforts of M-L and Telex to meet C.I.T.'s requirements or to
arrange the closings.

17. The best indication of the responsibilities
of the parties in regard to closings is the procedure
actually followed by the parties in the one trans-
action that was funded. Contrary to the testimony of
Glen Michael to the effect that the Missouri Pacific closing
was a simultaneous closing, the Court finds, based upon the
exhibité of record, that it was notu The Bill of Sale
between M-L and Telex was executed on July 2, 1973. 1In
addition, the check from M-L to Telex for $20,142, repré—
senting 5 percent of the purchase price of the equipment is

dated July 2, 1973. The reverse side of that check shows

¥

/



that it was negotiated by Continental Illinois Bank and
deposited on July 5, 1973. The promissory notes executed by
M~-L to Telex covéring the 20 percent balance of the down
payment are dated March 7, 1973, April 1, 1973 and June 8,
1973. On July 10, 1973 J. B. Bailey, Vice President and
General Counsel of Telex notified Jules Roth of C.I.T. by
letter that M-L believed "all the necessary steps have been
taken between Telex Computer Products, Inc. and M-L & Assoc-
iates, Ltd. to authorize payment by C.I.T. Corporation of
the sum of $302,130.00 as the final cash payment due in
these transactions." The letter further provided:

"I also enclose xerox copies of the three

original Promissory Notes executed and

delivered to Telex on behalf of M-L &

Associates, Ltd. against the three invoices.

I also enclose a copy of the three invoices

in gquestion and a xerox copy of the check

issued to Telex Computer Products, Inc. by

M-L & Associates, Ltd. in the aggregate

amount of $20,142. We hereby certify on

behalf of Telex Computer Products, Inc.

. that we have received a check and the three

Promissory Notes and in order to fully

consummate the transaction we await the

receipt of the sum of $302,130."
Bailey concludes the letter with the statement that Telex
would appreciate having the funds as soon as possible.
Thereafter on July 18, 1973 Michael and Lampton as general
partners assigned the Missouri Pacific lease to C.I.T. Also
on July 18, 1973 Michael and Lampton signed an authorization
for C.I.T. to disburse the sum of $302,130 to Telex' account
at the Continental Illinois National Bank & Trust Company of
Chicago. The Court finds that there was not a simultaneous
closing and that prior to closing, M-L met all C.I.T. re-
quirements and transacted the sale from Telex.

18. Based upon these facts thg Court finds that C.I.T.
was not responsible for setting the closings on the leases
submitted, particularly when M-L had not yet made the changes
and additions indicated by C.I.T. Even if M-L could have
met the conditions specified by C.I.T. in regard to certain

¥

leases, the fact remains that they did not do so. As pre-

-

viously stated, in regard to the Missouri Pacific lease,



Telex General Counsel advised C.I.T. in the letter of July

10, ‘11973 that all necessary steps had been taken between

Telex and M-L to authorize payment by C.I.T. These same
necessary steps simply were not taken by Telex and M-L in
regard to any other lease submittals.

Were Closings Set Which C.I.T. Failed to Attend?

19. The Court does not find any probative evidence to
support M-L's contention that Telex, M-L and C.I.T. New York
attempted to set closings and that the C.I.T. representatives
failed or refused to attend. It is doubtful that any closings
would be set for August since at that time only $69,120 in
leases had been appréved over and above the loan previously
made in regard to the Missouri-Pacific lease. The Collateral
Note Agreement provides that each funding transaction between
C.I.T. and M-L would be a minimum amount of $100,000. The
Court further finds that no definite closing was set for
October 1, 1973 as contended by M-L. Although certain work
papers of Mike McKenzie indicate that a possible closing was
contemplated, his recollection 'in regard to the setting of a
definite closing was hazy at best. Mr. Garrett of C.I.T.
testified no such closing was set. There was no showing
that any sale of equipment had been completed between Telex
and M-L and no evidence showing that all of the requirements
of C.I.T. as set out in the comments of C.I.T.'s legal staff
had been complied with.

Did C.I.T. Act in Good Faith in Regard to the October 1,
1973 Deadline?

20. The Court finds that C.I.T. did not represent
to M-L that the October 1, 1973 cut-off date would be
extended. While Garrett may have indicated to M-L that
C.I.T. could extend the time period set out in the agreement
and that he could recommend such an extension, Gafrett did
not have the authority to personally modify the terms of the
agreement, and the evidence does not show that he or any

¥

other C.I.T. representative informed M-L that C.I.T. would,
| 5




in fact, extend the deadline. C.I.T. certainly had the
right to limit its pefformance to the terms and conditions
of the agreement .between the parties and had no duty to
waive the requirements set out therein.

Did C.I.T. Act in Good Faith in Apprising M-L of Its
Decisions in Regard to Leases Forwarded to C.I.T.?

21. The Court finds that C.I.T. regularly informed M-
L, through Telex, by telephone of the status of the lease
submittals and of the comments made in regard thereto. In
addition, the exhibits include letters from C.I.T. to M-L
and from Telex to M-L forwarding information in regard to
the status of the leases and numerous status reports prepared
by Telex showihg which lease submittals had been rejected
and the reasons therefore. Obviously, Telex had been furnished
this information by C.I.T. Based upon the evidence it is
the finding of the Court that C.I.T. made a good faith
effort to inform M-L of the status of the leases submitted.
In addition, the Court notes that even if M-L had received
immediate notification by C.I.T. in regard to rejection of
non-conforming leases, Telex had no other remaining leases
to submit. M-L was therefore not injured in regard to the
leases submitted which could not have been modified to meet
C.I.T. requirements.

Counterclaims of C.I.T.

First Counterclaim

22, Paragraph 4 of the Collateral Note Agreement
executed by Glen Michael and J. C. Lampton on behalf of M-L
provides:

"In the event we have not borrowed from
you the full amount of $5,250,000 by
October 1, 1973, we shall Fay to you,
promptly upon your request' therefor,

as compensation for your commitments
hereunder and not as a penalty, a sum
equal to 1% of the difference between
$5,250,000 and the aggregate amount
borrowed hereunder, except however that
the payment of such compensation shall
not be borrowed from you by reason of
your having determined that the applic-
able leases therefor are unacceptable."

;-
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23. C.I.T. did not expressly modify the agreement
between the parties to provide that the contract require-
ments would be waived as to government leases.

24. The Court finds that M-L forwarded to C.I.T.
leases constituting submittals in keeping with the con-
tractual agreement for $586,372 in equipment that were not
funded because C.I.T. determined that the leases were un-
acceptable and that $302,130 in equipment was funded. The
unused credit line amounts to $4,361,498.

Second Counterclaim

25. In a memorandum prepared by S. E. Hanna, C.I.T.
Oklahoma City office to the Executive Credit Committee dated
December 15, 1972, Hanna states that the borrower is a
limited partnership and that it was "contemplated" that
there-would be ten individual partners and the initial cash
investment in the partnership would be §$500,000 to be used
as a down.payment on equipment purchased from Telex. In the
Comments portion of the memorandum, Hanna points out that in
addition to the firm leases on excellent customers, C.I.T.
would also have the unconditional guarantees of the individ-
ual partners.

26. Thereafter, changes were made as to the individuals
comprising the partnership and the number was reduced to
eight.

27. The inter-office communications of C.I.7. regarding
whether funding should be made available do not mention the
initial investment of the individual partners. A memorandum
of February 23; 1973 concerning the reduction in the number
of partﬁefs primarily concerns thehnet worth of the individ-
ual partners. It further provides:’

"Our initial dependence on the partnership
credit was secondary in our approval, and
with the reduction in the amount of credit
plus the joint and several guarantee of
partners having a combined net worth of

$6,164, we recommend approval on this basis."

*

28. The Limited Partnership Articles of M-L executed

«
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February 28, 1973 states that eight individuals had contributed
$50,000 to the partnershié capital.

29. The Certificate of Limited Partnership dated
February 26, 1977 filed with the State of Oklahoma states
that six individuals contributed $50,000 to the partnership
capital and two individuals contributed $25,000 each.
| 30. In the letter from E. E. Garrett to Glen Michael
advising approval of the loan request, Garrett stated that
the partnership agreement had to be acceptable to C.I.T. and
properly registered and recorded in the State of Oklahoma.

| 31. C.I.T. required that each partner submit a complete
audited financial statement and further that each partner
and his wife execute personal guarantees.

32. The testimony shows that the major considerations
of C.I.T. in regard to funding the venture were that the
twenty-four month firm term leases with credit worthy lessees
would be held by C.I.T. as security and that the individual

partners and their wives had executed personal guarantees.

CONCLUSIONS OF LAW

M-L's Claim Against C.I.T.

1. The Court finds that C.I.T. had an implied duty to
act in good faith in regard to the funding of the leases
‘submitted to it for consideration. In the cases submitted
by the parties in regard to the standard to be applied, the
courts speak in terms of both reasonableness and good faith.
M-L has taken the position that the term reasonable should
be interpreted as implying that the standard should be that
of the ";easonable man" which would incorporate a concept of
standard in the industry. The Court,finds no cases applying
the term reasonable in this manner, but rather finds that
the term is used either synonymously with the concept of
good faith or at most is used to mean upon reasonable grounds.
In the two cases M-L cites as most relevant to this issue,

¢
the issue before the Court was whether the contract in issue

/

in the case was illusory. In Boston Roads Shopping Center v.

-12-



Teachers Insurance and Annuity Assoc., 213 N.Y.S.Zd 522

(N.Y. 1961) the Court in holding that the contract in question
was not illusory; stated:

"It seems reasonable to believe that if
defendant had rejected the leases as un-
satisfactory, it would have been required
to do so on reasonable grounds resting on
the forms of the leases themselves . . .
But even if the test of defendant's re-
jection of the leases be good faith, rather
than reasonableness, the contract is en-
forceable according to its terms and is not
illusory."”

The Court in Commercial Mortgage Finance Corporation V.

Greenwich Savings Bank, 145 S.E.2d 249 (Ga. 1965) considered

a satisfaction contract to require "a performance which
shall be satisfactory to him in the exercise of an honest
judgment," and later spoke in terms of good faith. The
majority of cases appear to speak in terms of good faith.

For example, in United Wholesalers, Inc. v. A. J. Armstrong

Co., Inc., 251 F.2d 860 (4th Cir. 1958), the Court stated:
"The validity of contracts which require
performance by one party to the satisfac-
tion of the other is well established
because there is always the implied obli-
gation upon the party to be satisfied that
the privilege be exercised in fairness and
good faith."

It is the determination of the Court that the duty on C.I.T.

should be considered in terms of good faith and not in terms

of a reasonable man concept.

2. The cases cited by the parties concern the duty of
one who has entered into a "satisfaction" contract and do
not concern contracts which provide for performance at the
"sole discretion" of a party. Certainly the provision in
the contract allowing acceptance or rejection by C.I.T. at
its "sole discretion" should not beiconsidered as meaning-
less. It was a material and important part of the agreement.
Yet in order for the contract not to be illusory and for
there to be a mutuality of duties, the good faith duty
implied in every contract must be applied to this contract,
“thereby creating a duty upon C.I.T. to not act in bad faith

-
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by refusing to even consider the submittals but rather in
good faith to examine the submittals made to determine their
acceptability and after doing so to either accept or reject
the submittals. It appears to the Court that the application
of good faith conduct in a sole discretion contract goes to
the duty of the party to in fact exercise its discretion and
does not vitiate the party's right to reject at its sole
discretion once it has acted in good faith in considering

the application submitted.

3. The Court finds that C.I.T. acted in good faith in
considering the leases it received and further acted in good
faith in apprising M-L directly, and throﬁgh Telex, as to
the acceptability of the leases it received.

4. Although M-L asserts that the requirements contained
in the comments made by C.I.T. in regard to the leases were
unnecessary and unreasonable, the Court finds that C.I.T.
had the contractual right to require the leases to meet the
legal standards of C.I.T. The Court further finds that the
requirements as set out in the comments were reasonable and
that C.I.T. acted in good faith in making such requirements.

5. As previously stated, the Court finds that while
C.I.T. had a duty to act in good faith in "processing" each
submittal, ﬁhe decision as to whether a particular lease waé
to be funded was within the sole discretion of C.I.T. How-
ever, even if the good faith duty of C.I.T. went to a con-
sideration of the merits of each lease and C.I.T. could not
reject a lease except upon reasonable grounds, the Court
finds, based upon the evidence that C.I.T. had reasonable
grounds to reject the leases which.iﬁ did, and that C.I.T.
acted in good faith in regard to fudding.

6. In regard to whether the contract between the
parties required that the leases submitted be 24-month firm-
term leases, the Court makes the following findings. On
February 22, 1973, a Commitment Letter was written in which

i
/

the following requirement was stated:
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"The loan is to be secured by $7,000,000

in specified new Telex computer products

and assignments of 24-month firm term

leases, with acceptable lessees."
Said letter further provided that "the agreement between
Telex Computer Products, Inc. and the partnership must be
acceptable to aﬁd assigned to C.I.T. Corporation." It would
therefore appear that from the inception of the relationship
of the parties, they contemplated and specifically agreed
that any contractual agreements between M-L and Telex would
have to meet C.I.T.'s requirements and that the M-L - Telex
‘agreement was an integral part of the M-L - C.I.T. agreement.
C.I.T. conditioned its willingness to provide financing on
its requirement that the agreement between M-L and Telex
would be acceptable to C.I.T. The interest of C.I.T. in the
M-L - Telex agreement and C.I.T.'s recognized status as a
participantvin the negotiations and contractual agreements
between M-L and Telex is exemplified by the statement of M-L
in its Amended Complaint to the effect that C.I.T. "essen-
tially rewrote plaintiff's contract with the seller of the
computer products." The Purchase Agreement between M-L and
Telex was thereafter executed on April 9, 1973. Said agree-
ment defines the term "equipment lease" or "lease" as "a
lease of equipment originally entered into in the name of
Telex, as leasor, and a leasee, as leasee, in the form of
Exhibit B annexed hereto." The use of a required form was
thereby made a part of the agreement. In addition, the
agreement provided that M~L was obligated to pay only for
equipment "subject to an equipment lease having a minimum of
24-monthly lease payments." Thereafter, on May 15, 1973, M-
L and C.I.T. executed a Collateral Note Agreement which
provided that M-L would purchase certain computer equipment
from Telex "pursuant to a restated agreement of purchase and
sale between the undersigned (M-L) and Telex dated April 9,
1973 and would lease the equipment ip Telex name to end user
leasees." This loan Agreement stated that M-L "desired to

/
borrow such sums of money upon the security of such leases.”
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The Loan Agreement also specifically provided that M-L
agreed to execute and“deliver to C.I.T. in form and sub-~
stance satisfactory to C.I.T. an assignment of M-L's rights
under the purchase agreement. Such assignment was made on
May 15, 1973. Also on May 15, 1973, M~-L advised Télex of
the assignment and that no modifications were to be made in
the purchase agreement without the written consent of C.I.T.
The rule is well established that although not executed at
the same time, where two written instruments refer to the
same subject matter and on their face show that each was
executed as a means of carrying out the intent of the other,

both should be construed as one contract. Strickland v.

American Bakery & Confectionery Workers Union and Industry

National Welfare Fund, 527 P.2d 10 (Okla. 1974). This

cannon of construction applies with particular force in
situations where one document requires the execution of the
second to. accomplish its purpose. The rationale of the rule
is that by construing the instruments together, the intent
of the parties can be perceived and enforced. Its applica-
tion is generally recognized to extend to instruments re-
lating to the same subject matter even though some of the
documents are executed by parties who have no part in ex-
ecuting the others. 3 Corbin on Contracts, Sec. 549 (1951).
It is the finding of the Court that the loan agreement
between M-L and Telex should be construed as one contract.
In addition, the Court finds that in accordance with the
contractual agreement between M-L and C.I.T., the provisions
of the M-L - Telex purchase agreement having been made a
part théreof, M-L was to submit to<C.I.T. 24-month firm term
leases on the required lease form. !
7. The Court finds that C.I.T. did not waive the.
vprovisions of the contract in regard to the October 1, 1973
deadline, nor did it waive the 24-month term lease require-
mentin regard to government leases. fWaiver is the intentional

/

/
relinquishment of a known right. ?he constituent elements
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of waiver are an existing right, knowledge of that right,
and an intention to relinQuish or surrender it. One pérty
to a contract, who is entitled to demand performance in |
accordance with a contractual provision, may waive such
performance by acts evidencing such intention. Waiver is of
two kinds, express or implied. To constitute an implied
waiver, there must be unequivocal and decisive acts of
conduct of the party clearly evincing an intent to waive.
The Court finds there was no implied waiver and no express
waiver by C.I.T.

8. It is the determination of the Court that judgment
should be entered on behalf of the defendant C.I.T. and
against the plaintiff M-L as to the cause of action brought
by M-L.

First Counterclaim of C.I.T.

9. The contract agreement of the parties providing
that M-L is required to pay to C.I.T. as compensation for
its commitment to loan $5,250,000 to M-L a sum equal to 1
percent of the difference between that amount and the amount
actually borrowed is a valid and binding provision. While
the Court recognizes that 15 0.S. § 213 provides that pen-
alites imposed by contract for any non-performance thereof
are void, the Court finds that the contract provision in
issue was not a penalty. As stated in the syllabus by the
Court in Knapp v. Ottinger, 240 P.2d 1083 (Okla. 1951):

"When it is reasonably certain that
damages will result from delay in the
performance of the contract, and when
those damages are incapable of ascer-
tainment or based upon matters which
are uncertain, and when the. amount
stipulated is not on the face of the
agreement out of all proportion to the
probable loss, a contract agreeing to
pay a stipulated sum as the damages to
be sustained upon its breach is valid
and enforceable and is not a contract
for a penalty."”

In the case at bar the actual damages sustained by C.I.T.

are incapable of ascertainment and the 1 percent agreed to

is not out of proportion to the probable loss to C.I.T. by
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virtue of }ts commitmgnt to make the $5,200,000 in funds
available.

10. The Colurt agrees with M-L's statement that C.I.T.
could have approved any leases submitted by M-L. Carried to
an extreme, M-L could have submitted leases for typewriters
or‘general office equipment for which C.I.T. could have
loaned funds. However, C.I.T. would have no duty under the
agreement to consider such submittals for funding and cer-
tainly the submittal of nonconforming leases would not
discharge M-L's duty to submit leases conforming to the
terms and conditions of the agreement.

11. M-L having forwarded‘to C.I.T. conforming lease
submittals in the sum of $888,502, the Court finds that the
sum of $43,614.98 is due and owing from M-L to C.I.T.

Second Counterclaim of C.I.T.

12. A misrepresentation is material where it would be
likely to affect the conduct of a reasonable man with refer-
ence to a transaction with another person. RESTATEMENT OF
CONTRACTS § 470(2) (1932). Furthermore, while the fact of
reliance may be inferred from other facts in evidence, the
character of the representations may be considered in deter-
mining whether they were probably relied upon. Varn v.
Maloney, 516 P.2d 1328 (Okla. 1973).

13. The Court finds that C.I.T. based its decision to
enter into the agreement with M-L on the gquality of the
leases held as collateral and upon the personal guarantees
of the partners. The Court further finds that the misrep-
resentation in regard to payment of $50,000 by each partner
at the inception of the partnership Was not a material
consideration viewing all the circuﬁstances of the trans-
action and finds that C.I.T. did not rely on this factor in
entering into the agreement.

14. Judgment should be entered on behalf of M-L in

regard to the Second Counterclaim of.C.I.T.

o

//
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It is so Ordered this 57 —_— day of September, 1977.

e N b o)

H. DALE"COOK
United States District Judge



T UHE UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF

AAN

OKTAHOMA

BRENDA FERGUSON, and )
CHIQUITA FOSTER, and )
MARVIN FOSTER, Individually )
and s Surviving Next of Kin, )
For and On Behalf of the Heirs, )
Executors, and Administrators of )
the Estates of Clotiel Foster )
and Dale Foster, Deceased, )

)

Plaintiffs, ) /

) ;
VS. ) NO, 77-C-27

) 77-C-364-C
THE UNITED STATES OF AMERICA, ) Fr
and THE CITY OF SAND SPRINGS, ) I L E D
OKLAHOMA, a municipal corporation, )

) S

Defendants. ) EP QW
J .
ack . Silver, Clork

U. S. DisTp
- DISTRICT
ORDER COURT

This matter coming on for hearing before the undersigned
Judge on a Motion For Consolidation filed in Case No. 77-C-364 on
this 7th day of September, 1977, all parties being present at the
status conference by their attorneys and the Court being advised
that the Defendant, City of Sand Springs, filed a Motion to Dismiss
on September 7, 1977 as against it as Defendant in Case No. 77-C-364,
and the Court being further advised that heretofore on the 1l4th day
of April, 1977 an Order was entered in Case No. 77-C-27 dismissing
the City of Sand Springs in that numbered case, the Court finds that
jurisdictional facts are the same in each case and that the Motion
to Dismiss should be sustained as against the City of Sand Springs
in Case No.77-C~364 and that the Order entered in the 77-C-27
case is hereby incorporated by reference into Case No. 77-C-364.

Dated this 7th day of September, 1977.

H. Dale Cook
United States District Judge
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IN THE UNITED STATES DISTRICT COURT FOR THE 7
NORTHERN DISTRICT OF OKLAHOMA

Jack C. Silver, Clerk

' EVERETT D. CRUTCHFIELD, ) T
. potitioner, | U. S. DISTRICT GOURT
v. ) NO. 76-C-21
)
STATE OF OKLAHOMA, ET AL., )
Respondents. )
ORDER

The Court has for consideration the in forma pauperis petition for
writ of habeas corpus pursuant to 28 U.S.C. § 2254 of Everett D. Crutch-
field. Petitioner is a prisoner in the Oklahoma State Penitentiary,
McAlester, Oklahoma, pursuant to conviction in the District Court of
Mayes County, Oklahoma, upon his plea of guilty to shooting with intent
to kill in case No. CRF-71-7 and sentence on March 24, 1971, to ten years
imprisonment. At the same time, he was also convicted on plea of guilty
to possession of a stolen vehicle in case No. CRF-71-6 and sentenced to
a term of five years imprisonment, to run concurrently with the sentence
in CRF-71-7. The latter sentence has been fully served, but it is con-
tended by Petitioner, and Respondents concur, that said conviction was
used to enhance punishment in a later conviction.

Petitioner alleges that he is detained and suffering adverse con-
ditions under these convictions in violation of his constitutional rights
in that his pleas were not knowing and voluntary as he was not advised
of the nature and consequences of his plea, of the minimum and maximum
penalty for the offenses charged, of his right against compulsery self-
incrimination, right to jury trial, or right to confront State's witnesses
at trial.

Petitioner did not file a direct appeal, but has filed two applica-
tions for post-conviction relief which were denied by the District Court
and on appeal the denials were affirmed by the Oklahoma Court of Criminal
Appeals,‘PC-7é~675 and PC-75-672. Petitioner contends and Respondents
agree thet the issue presented to this Coth has been presented to the
State Courts, and that State remedies have been exhausted.

Because it did not affirmatively appear on the record before this
Court that the pleas were entered voluntarily and intelligently in a
manner to fully satisfy the constitutionalﬁrequirements of due process

under the 1l4th Amendment, the Court appointed counsel for Petitioner and



the cause proceeds before this Court on interrogatory. Being fully ad-
vised in the premises after having carefully reviewed the entire file
including the transcript of the pleas and sentencings on the 24th day
of March, 1971, in CRF-71-6 and CRF-71-7, and the transcript of the
evidentiary hearing held September 17, 1974, in a post-conviction pro-
ceeding, PC-74-675, and the answers to interrogatories, the Court finds:
The trial Judge did not advise the Defendant, Petitioner herein, of
the maximum sentence in either case, CRF-71-6 or CRF-71-7. In fact, as
appears at page No. 5 of the transcript, lines 2 through 13, the prose-
cuting attorney recommended a sentence of ten years on the possession
of a stolen vehicle charge in CRF-71-6, and the trial Judge asked:
[Judge Adams] ". . . Upon the defendant's plea of guilty and
upon recommendation of the State, it will be the
judgment and sentence of the Court in 71-6 that
he be sentenced to 10 years. Does that go that
high? Possession of a stolen vehicle?

"Mr. Wise: I will have to check the Statutes, Your Honor.

"Judge Adams: I think we had better. 71-7, we will get a plea
in that first and then take this up later."

Later in the proceedings, as reflected in the transcript at page No. 7,
lines 11 through 14:

"Judge Adams: O.K. Do you have a recommendation sir?

"Mr. Wise: If it please the Court, the State would recom-
mend 5 years and would suggest to the Court
that this 5 years may run concurrently if such
is possible."

From the transcript of the evidentiary hearing held September 17,
1974, in the post-conviction proceeding, appellate case No. PC-74-675,
the Court-appointed defense counsel for the original charges stated to
the Court as appears at page No. 4, lines 6 through 13:

[Mr. Brown] ". . . I will testify that it is my recollection
that the defendant did considerable of his own
negotiating in connection with these charges. And
that he instructed me what he wanted done.

"Court: Did I hear the case? |

"Mr. Brown: Yes sir you were the presiding Judge."

At page No. 20 of the transcript, lines 3 through 14, the testimony of

the trial prosecuting attorney, Sidney D. Wise, was in pertinent part

as follows:

#

- « . And it would be my recollection that this [parole consid-
eration] was discussed, and 10 years is the only figure that was
ever mentioned, I think that the transcript will bear out that it



was my recommendation to the Court that he get 10 years on each

of these counts, the Court called my attention, I believe to the
fact that on one account the Court didn't believe the 10 years was
called for within' the limitation of the crime in the statute, the
statutes had turned out the one charge the maximum was 5 years,
that is why there was a discrepancy. Our original agreement as I
recall it was for two concurrent 10 year sentences, . . ."

Further, from the record, it appears that Everett D. Crutchfield had
yet another chafge in addition to the two he challenges in this Court
pending against him at the time of the convictions under consideration.
That charge was in Craig County and he was represented by another at-
torney in that case. It was through that attorney that the prosecutor
was called regarding plea bargaining in the cases before this Court,
and Mr. Crutchfield made his arrangements for himself without relying
on his counsel. See, post-conviction evidentiary hearing transcript at
page No. 22.

Petitioner's trial defense counsel does state in his answers to in-
terrogatories that although he has no specific recollection of discussing
the maximum sentences on these charges with the Defendant Crutchfield, he
believes and feels sure that he did. However, had the defendant known
the maximum possible sentence, he surely would not have bargained for a
sentence in CRF-71-6 in excess of the maximum provided by the Oklahoma
Statute, and beyond question the prosecuting attorney, had he been aware
of the statutory maximum sentence, he would not have agreed to a plea
based on a sentence recommendation above the statutory maximum. Thus,
this Court is forced from the record to the common-sense, logical con-
clusion that the defendant both prior to and during his pleas was not
advised by defense counsel, the prosecuting attorney, or the Court as
to the consequences of his pleas, that is, the maximum sentences that
could be imposed if convicted. A plea that does not meet this minimum
requirement cannot under the law be held voluntarily given with knowledge

of the consequences of the plea. Boykin %. Alabama, 395 U. S. 238 (1969);

Moore v. Anderson, 474 F.2d 1118 (10th Cir. 1973); Stinson v. Turner, 473

F.2d 913 (10th Cir. 1973).
The Petitioner's pleas were entered March 24, 1971, after Boykin v.

Alabama, Supra., and the Boykin constitutional principles apply. As our

appellate Court stated in Stinson v. Turne%, Supra., "The main purpose
- ,



-~

[of Boykin] is '. . . to make sure [the accused] has full understanding

of what the plea connotes and of its consequences.'" It is the practical
range of punishment that must be brought out, and knowledge of the maxi-

mum sentence is sufficient. Kemp v. Snow, 464 F.2d 579 (1l0th Cir. 1972).

The Court recognizes that Petitioner had counsel available to him,
but rather chose to proceed on his own; and, on his own made a bargain
with which he is now displeased. The trial Judge clearly protected the
Defendant by refusing to impose the sentence for which Petitioner had
bargained in excess of the maximum term provided by statute in the pos-
session of a stolen vehicle case. In the shooting with intent to kill
case, the maximum sentence under the Oklahoma Statute is 20 years; and
the actual sentence imposed was to no more than provided by the statute
in the one case and to half that provided by the statute in the other,
and they were made to run concurrently. Under these circumstances, it
does seem incongruous that Petitioner should be allowed to complain. See,

Bachner v. United States, 380 F.Supp. 193 (N.D.I1ll.E.D. 1974) affirmed

517 F.2d 589 (7th Cir. 1975); United States ex rel Smith v. Johnson, 403

F.Supp. 1381 (E.D.Pa. 1975) affirmed 538 F.2d 322 (3rd Cir. 1976). Yet,
the Court, faced with the present record which clearly indicates that the
Petitioner was not advised of the maximum sentences he faced, and which
does not affirmatively disclose that the Petitioner's guilty pleas were
entered with full understanding of their consequences, must under a strict
application of the law direct that the convictions and sentences of
Everett D. Crutchfield be set aside and held for naught on the technical
ground that he was not advised of the consequences of his pleas; and the
Petitioner must be permitted to plead anew.

IT IS, THEREFORE, ORDERED that the petition for writ of habeas
corpus pursuapt to 28 U.S.C. § 2254 of Everett D. Crutchfield be sus-
tained and the convictions ana sentences }n thé State of Oklahoma of
Everett D. Crutchfield in Cases No. CRF-71-6 and No. CRF-71-7 be and
they are set aside and held for naught and the said Everett D. Crutch-
field permitted to pleéd anew.

IT IS FURTHER ORDERED that the execution of this Order be held in
abeyance for a period of sixty (60) days tg provide the State of Okla-

-~

homa time and opportunity to re—arraign(ﬁverett D. Crutchfield in cases
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No. CRF-71-6 and No. CRF-7I1-7.. If at the expiration of sixty (60) days

from the date hereof the Petitioner has not been re-arraigned on said
charges, this Order shall take effect forthwith and the Petitioner re-

leased from custody and to suffer no detriment under said convictions.

Dated this _:i{éibday of September, 1977, at Tulsa, Oklahoma.

CH%%% JUDGE UNITED STATES DISTRICT

COURT FOR THE NORTHERN DISTRICT OF
OKLAHOMA



OLD RELIABLE FIRE INSURANCE
COMPANY, a Missouri Corporation,

vVs.

JERRY MAYS,

Plaintiff,

Defendant.

) @ FILED

{N OPEN COURT
SEP -8 1977 b/

Jack C. Siwer
Clerk, U. S. District Court

UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

I

L W S TP N P e

No. 77-C-241-B

DEFAULT JUDGMENT

The plaintiff having moved for an order directing

the clerk of this court to enter the default of the defen-

dant Jerry Mays in this action and granting to the plain-

tiff judgment against the said defendant for the relief

prayed for in plaintiff's complaint herein, to wit, that

this Honorable Court enter a declaratory judgment determin-

ing the following:

1. That defendant Jerry Mays expected or
intended that the firing of a weapon by Jerry
McCorkle under the directions of defendant
Jerry Mays would bring about an injury fo Gary
R. and Kay Marie Strock;

2. That any liability incurred by the
defendant by reason of the discharge of the
weapon was outside the coverage afforded by
the policy of insurance iﬁsued by this plain-
tiff to defendant and his wife;

3. That plaintiff has no obligation to
furnish either a defense or insurance ‘coverage
by reason of the discharge of McCorkle's weapon,

at the advice of the defeqéant Mays, or by

P



reason of the lawsuit filed in Tulsa County,

State of Oklahoma,’Cause No. CT-76-498 against

defendant Jerry Mays;
Together with plaintiff's costs and disbursements, the Court
having heard the argument of counsel, and due deliberation
having been had, it is hereby

ORDERED, that the clerk of this court enter the
default of the defendant Jerry Mays in this action, and it
is further

ORDERED, that in view of the default of the
defendant Jerry Mays, that no further issues remain to
be determined with reference to this action, and it is
further

ORDERED, that a judgment be made and entered
herein in favor of the plaintiff against the defendant
Jerry Mays by reason of the matters and things alleged by
the plaintiff in its complaint against the defendant Jerry

Mays, for the relief as determined at the aforesaid hearing.

Dated: ylixr:. J r 19 777
V4

Cetn & o0

THE HONORABLE ALLEN E. BARROW
CHIEF UNITED STATES DISTRICT JUDGE
NORTHERN DISTRICT OF OKLAHOMA




IN THE UNITED STATES DISTRICT COURT FOR THE

FILED
NORTHERN DISTRICT OF OKLAHOMA IN OPEN COURT
ALFARD MAUTE, et al., SEP - 8 1977
Jack C. Siiver

Plaintiffs
f Clerk, U. S. District Court

vs.

LOCAL UNION NO. 318, UNITED NO. 76-C-611
RUBBER, CORK, LINOLEUM AND
PLASTIC WORKERS OF AMERICA,

et al.,

Defendants.

ORDER OF DISMISSAL WITHOUT PREJUDICE

Y

Plaintiffs Alfard Maute, et al., by their attorneys Boyd

& Parks, by John W. Moody, having moved this day that the Court
dismiss this action under the provisions of Rule 41 (a) (1) of
the Federal Rules of Civil Procedure and for the reason that no
service has been obtained upon the defendants, nor has any
service of an answer or motion for summary judgment been made,
and good cause appearing therefor,

IT IS HEREBY ORDERED that the above entitled action be,
and it is hereby dismissed without prejudice.

Dated September ﬁwﬁj 1977.

Honorable Allen E. Barrow
United States District Judge
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

FABRICUT, INC.,
Plaintiff,
vS.

TULSA GENERAL DRIVERS,
WAREHOUSEMEN AND HELPERS
LOCAL 523, and MELVIS
MINTER, RAPHAEL STOKES,
CHARLES T. FRAZIER and
JACKSON CATO, Individuals,

R I s i

Defendants.
O RDER

This is an action to set aside an arbitrator's award,
brought pursuant to Title 29 U.S.C. § 185. Plaintiff con-
tends that the arbitrator's award is void as a matter of law
and equity, in that the arbitrator acted outside the scope
of his authority under the collective bargaining agréement
between the plaintiff and the defendant union and in contra-
vention of its specific terms. All parties have agreed to
submit the matter on cross-motions for summary judgment,
which are now before the Court.

Thé dispute which resulted in this action arose after
the plaintiff assigned mandatory overtime to all of its
employees on Septémber 3, 1975. Several of the employees
left the premises at the end of normal working hours without
obtaining prior approval. When these employees arrived for
work the following day, they found that they had been dis-
charged by the plaintiff. Pursuant to the collective bar-
gaininé agreement, grievance proceduies were instituted
which culminated in a submission oflthe dispute to an ar-
bitrator, selected by both the company and the union under
the terms of the agreement. In his award, the arbitrator
held that the company did not have just cause for the dis-

charge of the grievants. He therefore reduced their penalty

to a one-month suspension and directed the company to reinstate



the grievants with retroactive seniority and to compensate
them for lost pay and accrued benefits retroactive to the
end of the suspension period.

The source of the arbitrator's authority is found in
Article XVI, Section 3, of the collective bargaining agree-
ment, which provides in part as follows:

"The powers of the Arbitrator are limited
as follows:

(1) He shall have no power to decide any
grievance not subject to arbitration.

(2) He shall have no power to change the
wages, hours, or conditions of employ-
ment set forth in this Agreement.

(3) He shall have no power to add to,
subtract from, or modify any of the
terms of this Agreement.

(4) He shall have no power to substitute
his discretion for the Company's
discretion in cases where the Company
is given discretion in this Agreement.

(5) He shall deal only with the grievance,
or grievances, which occasioned his
appointment."

The provisions of the agreement which are primarily in
issue in the action before this Court are Sections 1 and 2
of Article XXVII, entitled "NO STRIKE - NO LOCKOUT", which
provide:

"Section 1. The union agrees that, during
the term of this Agreement, it will not authorize,
ratify, encourage, or otherwise support any
strikes, slowdowns, refusals to work overtime,
picketing, or any other form of work stoppage
or interference with the business of the
Company, and will cooperate with the Company
in preventing and/or halting any such action.
The Company agrees that it will not authorize,
ratify, encourage, or otherwise support any
lockout during the term of this Agreement.

Section 2. The Company may discipline and/or
discharge any employee who instigates, participates,
or gives leadership to any actions of conduct
prohibited by Section 1. of this Article.”

The arbitrator held that Section 2 permitted discharge only
if an employee was participating in a "concerted" action.

He found as a matter of fact that there was no concerted
&
action on the part of the grievants, but imposed a disciplin-

¢ .
ary suspension upon them because of their resort to self-



help rather than to the established grievance procedures.
Plaintiff contends that Section 2 unambiguously provides
that the company'may discharge any employee who individually
refuses to work overtime, and that the arbitrator therefore
exceeded his authority by modifying a term of the agreement
in violation of Article XVI, Section 3(3).

The scope of this Court's review of the arbitrator's
award is extremely narrow.

"The court is not entitled to judge the award

independently. So long as the arbitrator reasons

from his factual findings to his conclusion, and

limits himself to interpreting and applying the

agreement, a court must give great deference to

the arbitrator's decision." Campo Machining Co.

v. Local Lodge No. 1926, Etc., 536 F.2d 330
(10th Cir. 1976).

The United States Supreme Court was even more explicit in

its construction of the scope of review in United Steelworkers

of America v. Enterprise Wheel & Car Corp., 363 U.S. 593, 80

S.Ct. 1358, 4 L.Ed.2d 1424 (1960):

". . [Tlhe question of interpretation of the
collective bargaining agreement is a question
for the arbitrator. It is the arbitrator's
construction which was bargained for; and so
far as the arbitrator's decision concerns
construction of the contract, the courts have
no business overruling him because their
interpretation of the contract is different
from his." 363 U.S. at 599.

Article XVI of the agreement, entitled "GRIEVANCE & ARBITRATION"
provides in Section 1 as follows:

"The purpose of this article is to provide an
orderly method for the settlement of disputes
between the parties upon whom this Agreement

is binding, arising after the execution of this
Agreement, over the interpretation, application,
or claimed violation of any of the provisions
of this Agreement."

The United States Supreme Court has held that

"[tlhe function of the court id very limited when
the parties have agreed to submit all questions

of contract interpretation to the arbitrator. . . .
The courts . . . have no business weighing the
merits of the grievance, considering whether

there is equity in a particular claim, or de-
termining whether there is particular language

in the written instrument which will support the
claim. The agreement is to submit all grievances
to arbitration, not merely thosé which the court

.
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will deem meritorious."  United Steelworkers of
America v. Ameritan Manufacturing Co., 363 U.S.
564, 568, 80 S.Ct. 1343, 4 L.Ed.2d 1403 (1960).

The arbitrator found, as a matter of fact, that the
action of the grievants was not "concerted." This Court is

bound by that finding. NF&M Corp. v. United Steelworkers

of America, 524 F.2d 756 (3rd Cir. 1975). The arbitrator

issued a well-reasoned, written opinion of 71 pages, in
which he analyzed the facts as he found them and applied the
facts to the issues raised, and in which he held:

"The language 'refusal to work overtime', when

standing alone, is perfectly clear, but here

it must be read in context with the obviously

intended meaning of the entire Article as well

as the entire Contract."
In light of the language employed in Sections 1 and 2 of
Article XXVII, it is clear to the Court that in concluding
that "refusal to work overtime" means a "concerted" refusal,
the artibrator was interpreting the language employed by the
parties in their agreement and was not modifying any of its
terms. For that reason, the arbitrator's award is hereby
affirmed.

The defendants have asked the Court to award them
attorneys' fees. The Court has the authority to award
attorneys' fees where it determines that a party has without

justification, or in bad faith, refused to abide by an

arbitrator's award. International Union of Dist. 50, U.M.W.

v. Bowman Transportation, Inc., 421 F.2d 934 (5th Cir.

1970). As a prerequisite to an award of attorneys' fees,
Courts generally reqﬁire a showing that the party against
whom the fee is assessed has actedbfrivolously, arbitrarily,
capriciously or in total disregard of prior rulings. See

/
Western Electric Co. v. Communication Equipment Workers, Inc.,

409 F.Supp. 161 (D. Maryland 1976); Sheeder v. Eastern Express,

Inc., 375 F.Supp. 655 (W.D. Penn. 1974); American Federation

of Television and Radio Artists v. Taft Broadcasting Company,

368 F.Supp. 123 (W.D. Mo. 1973). An:award of attorneys'
/

fees is often refused when an empleer comes into court
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promptly and in good faith to .litigate its disagreement with

the arbitrator's decision. See e.g. NF&M Corporation v.

United Steelworkers of America, 390 F.Supp. 266 (W.D. Penn.

1975). 1In the instant case, the Court has reviewed the
transcript of the arbitration proceedings, the arbitrator's
award, and all of the pleadings and has concluded that the
plaintiff did not act in bad faith and was not without
justification for challenging the arbitrator's award.

Therefore, defendants' request for attorneys' fees is denied.

IT IS ORDERED that the plaintiff's motion for summary
judgment is overruled and the defendants' motion for summary

judgment is sustained.

IT IS FURTHER ORDERED that the defendants' request for

attorneys' fees is denied.

‘It is so Ordered this 2 - day of September, 1977.

H. DALE*CO
United States District Judge
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Vs . Civil hctieon File o,
SOUTHFARK Wi CARL
CEUTER, INC.,

a corporation,

)
)
)
)
)
)
)
)
)

ORDER

Defendant.

It appearing %o the Court that the above entitled action
has been fully settled, adjusted ard comrrorised and based on

stipulation: therefore,

e A e

bt
¢

IT IS ORDERED AND ADRDJUDGELD that the above entis
be and it is hereby dismissed without cost to either partv and with

prejudice to the plaintiff.

o e . P
NDATED this 7 day of

&7 {(_‘m JI'JDG?‘,» e+t i o

Paul Ti. Vestal

Attorney for Defendant
fuite 725, City Plaza-~West
5310 #ast 3lst Street
Tulsa, OQklahoma 74135
(218) 6632500
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

SKELLY OIL COMPANY,
No. 76-C-238-C

FILED,

Plaintiff,
vs.

FEDERAL ENERGY
ADMINISTRATION, et al.,

Defendants.

SEP 8 1977

Jack C. Silver, Clerk
ORDER U S DISTRICT COURT

This is an action brought pursuant to the Economic
Stabilization Act of 1970 (ESA), Title 12 U.S.C. § 1904 note
§ 211, as incorporated by § 5(a) (1) of the Emergency Petroleum
Allocation Act of 1973 (EPAA), 15 U.S.C. § 754 (a) (1), and
the Declaratory Judgment Act, 28 U.S.C. § 2201. Plaintiff,
Skelly 0il Company (Skelly) seeks judicial review of a
Decision and Order of the Federal Energy Administration,
(FEA) Office of Exceptions and Appeals, and a declaration
that the regulations of the FEA purporting to control the
pricing and allocation of solvents are "improper, illegal
and in excess of the agency's authority." Now before the
Court are cross-motions for summary judgment, as well as
plaintiff's motions to strike certain affidavits filed by
the defendants in support of their motion for summary judg-
ment.

Plaintiff has moved to strike the affidavits of Lon W.
Smith and Dr. J. Lisle Reed, on the ground that they contain
irrelevant testimony, self-serving opinioné, conclusions of
law and purported facts which are n¢t within the personal
knowledge of the affiants. In the alternative, Skelly asks
the Court to disregard the "offensive" portions of the
affidavits. Motions to strike are not favored, Vinita

Broadcasting Company v. Colby, 320 F.Supp. 902 (N.D. Okla.

*

1971), and plaintiff's motions are not directed toward any

/.
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specific portions of the affidavits. The Court has read the
affidavits and is of the opinion that they certainly are not
completely defective. Therefore, the Court will consider
the affidavits insofar as the testimony contained therein is
admissible and will disregard any inadmissible matter. See

Perma Research & Development Co. v. Singer Co., 410 F.2d 572

(2nd Cir. 1969).

The substantive issues raised by the cross-motions for
summary judgment arise from the following undisputed facts.
On November 27, 1973, the EPAA, 15 U.S.C. §§ 751 et seq. was
enacted. That statute directed the President to promulgate
a regulation allocating crude oil, residual fuel oil and
refined petroleum broducts by amount and price. The price
of petroleum and certain petroleum products was also being
controlled at that time by regulations promulgated by the
Cost of Living Council (CLC) pursuant to authority derived
from the ESA. The President's authority under the EPAA and
the ESA was delegated to the Federal Energy Office (FEO) on
December 6, 1973. The FEO first published its pricing
regulations on January 15, 1974 in 10 C.F.R. Part 212. The
term "covered product" was defined in 10 C.F.R. § 212.31 as
follows:

"'Covered product' means a product described

in the 1972 edition, Standard Industrial

Classification Manual, Industry Code 1311

(except natural gas), 1321, or 2911."
At that time, Skelly began to treat its solvents, which are
the producté at issue in this case, as "covered products"-
for purposes of the regulation and priced them accordingly.
On February 4, 1974, 10 C.F.R. § 212.31 was amended to read
as follaws:

|

"'Covered products' means a product described
in the 1972 edition, Standard Industrial
Classification Manual, Industry Code 1311
(except natural gas), 1321 (except ethane) or
2911 (including benzene and toluene, but ex-
cluding ortho-xylene, meta-xylene, para-xylene
and butadienes), and all forms of benzene and
toluene."

¥

Skelly continued to price its solvents in accordance with
' /



this regulation. On April 5, 1974, 10 C.F.R. § 212.31 was
again amended by the FEO to read as follows:

"'Covered products' means crude oil,

residual fuel oil and refined petroleum

products."
"Refined petroleum product" was defined at that time as
follows:

"'Refined petroleum product' means gasoline,

kerosene, middle distillates (including

Number 2 fuel oil), LPG, refined lubricating

oils, or diesel fuel."
Skelly determined that its solvents did not fall within this
definition of "covered products", and effective May 1, 1974,
Skelly began to price its solvents as non-covered products.
In June, 1974, pursuant to the Federal Energy Administration
Act of 1974, the FEA was created and assumed the regulatory
duties previously exercised by the FEO. On October 31,
1974, the FEA issued a Notice of Probable Violation (NOPV)
to Skelly, in which it took the position that solvents
remained "covered products" under the April 5, 1974 amend-
ments to the regulations and that Skelly was in violation of
the regulations by treating its solvents as non-covered
after May 1, 1974. On November 12, 1974 Skelly filed with
the FEA its reply to the NOPV, in which it made essentially
the same arguments now urged upon this Court. On January
16, 1975, 10 C.F.R. § 212.31 was again amended to read as
follows:

"'Covered products' means aviation

fuels, benzene, butane, crude oil, gas

o0il, gasoline, greases, hexane, kero-

sene, lubricant base o0il stocks, lubri-

cants, naphthas, natural gas liquids,

natural gasoline, No. 1 heating oil and

No. 1~D diesel fuel, No. 2 heating oil

and No. 2-D diesel fuel, No. 4 fuel oil

and No. 4-D diesel fuel, propane, resid-

ual fuel oil, special naphthas (solvents),

toluene, unfinished oils,'xylene, and

other finished products. A blend of two

or more particular covered products is

considered to be that particular covered

product constituting the major proportion

of the blend."

Following this amendment, Skelly once again began to price

its solvents as covered products. Qﬁ November 24, 1975, the



FEA issued a Remedial Order to Skelly, in which it again
found that solvents were bcovered products”" between May 1,
1974 and January 14, 1975. Skelly was ordered to refund to
purchasers of its solvents during that time period a total
of approximately $2,594,000.00, plus interest. On December
4, 1975, skelly filed with the FEA its appeal from the
Remedial Order. The appeal was denied in all material
respects by the FEA's Office of Exceptions and Appeals on
March 19, 1976. It is this decision by the FEA which Skelly
now asks this Court to review.

In considering the validity of the regulation in question,
this Court is limited to a determination of whether the
regulation is in excess of FEA's authority under the EPAA,
is arbitrary or capricious, or is otherwise unlawful under
the criteria set forth in Title 5 U.S.C. § 706(2). Air

Transport Association of America v. Federal Energy Office,

382 F.Supp. 437 (D.C. 1974), affirmed 520 F.2d 1339 (Em.App.
1975). ©Skelly's first contention is that the FEA does not
have the statutory authority under the EPAA to regulate the
pricing of solvents. Such authority, if it exists, would
arise from Title 15 § 753(a), which provides in pertinent
part as follows:

. « . [Tlhe President shall promulgate
a regulation providing for the mandatory
allocation of crude oil, residual fuel
0il, and each refined petroleum product

. L3 -

Title 15 § 752(5) defines "refined petroleum product" as
follows:

"The term 'refined petroleum product’

means gasoline, kerosene, distillates

(including Number 2 fuel o0il), LPG,

refined lubricating oils, jor diesel

fuel."”
All parties agree that if solvents are within the scope of
the EPAA, it would be as "refined petroleum products", and
further as "distillates". The issue is therefore whether

Congress intended the term "distillates" to encompass solvents.

In interpreting the authority/granted by the EPAA,



Title 15 U.S.C. § 753(a) must be read together with the

objectives which the exercise of that authority is to accomp-

lish. Cities Service Company v. Federal Energy Administration,
529 F.2d 1016 (Em.App. 1975).' This is merely an extension
of the well-settled doctrine that a statute should be read,
". . . assuming that is susceptible of either of two opposed
interpretations, in the manner which effectuates rather than

frustrates the major purpose of the legislative draftsmen."

Shapiro v. United States, 335 U.S. 1, 31, 68 S.Ct. 1375, 92

L.Ed. 1787 (1948), rehearing denied 335 U.S. 836, 69 S.Ct.

9, 93 L.Ed. 388 (1948). See also Shultz v. Louisiana Trailer

Sales, Inc., 428 F.2d 61 (5th Cir. 1970), cert. denied 400

Uu.s. 902, 91 s.Ct. 139, 27 L.Ed. 24 139 (1970). The major
purpose of the EPAA is expressed in Title 15 U.S.C. § 751 (b),
which provides:

"The purpose of this chapter is to grant
to the President of the United States and
direct him to exercise specific temporary
authority to deal with shortages of crude
oil, residual fuel o0il, and refined petro-
leum products or dislocations in their
national distribution system. The authority
granted under this chapter shall be exercised
for the purpose of minimizing the adverse
impacts of such shortages or dislocations on
the American people and the domestic economy."

This purpose is to be accomplished through regulations,
which Congress intended to provide for:

"(A) protection of public health (including the production
of pharmaceuticals)., safety and welfare (including maintenance
of residential heating, such as individual homes, apartments
and similar occupied dwelling units), and the national
defense;

(B) maintenance of all public services (including
facilities and services provided by municipally, cooperatively,
or investor owned utilities or by any State or local government
or authority, and including transportation facilities and
services which serve the public at large);

(C) maintenance of agricultural’operations, including
farming, ranching, dairy, and fishing activities, and services
directly related thereto;

(D) preservation of an economically sound and competitive
petroleum industry; including the priority needs to restore
and foster competition in the producing, refining, distribution,
marketing, and petrochemical sectors of such industry, and
to preserve the competitive viability of independent refiners,
small refiners, nonbranded independent marketers, and branded

independent marketers; /



(E) the allocation of suitable types, grades, and
quality of crude oil to refineries in the United States to
permit such refineries to operate at full capacity;

(F) equitable distribution of crude oil, residual fuel
oil, and refined petroleum products at equitable prices
among all regions and areas of the United States and sectors
of the petroleum industry, including independent refiners,
small refiners, nonbranded independent marketers, branded
independent marketers, and among all users;

(G) allocation of residual fuel oil and refined petroleum
products in such amounts and in such manner as may be necessary
for the maintenance of, exploration for, and production or
extraction of --

(i) fuels, and
(ii) minerals essential to the requirements of the
UnitedStates,

and for required transportation related thereto;
(H) economic efficiency; and

(I) minimization of economic distortion, inflexibility,
and unnecessary interference with market mechanisms."
Title 15 U.S.C. § 753(b) (1).

The legislative history of the EPAA, as well as the
language of the Act itself, are the best indications of the
intent of Congress regarding the scope of the EPAA. Skelly
does not seriously contend that solvents are not refined
from petroleum; rather, its argument is based primarily upon
technical definitions of "distillates", under which it
contends solvents do not fall. (See affidavit of Edward D.
Evans). However, Congress expressly rejected such technical
restrictions on the definition of "distillates".

"Special mention should be made of the term
"refined petroleum product" which is taken from
the House amendment. This term is defined to
mean kerosene, gasoline, distillates (including
Number 2 fuel o0il), LPG (as further defined to
mean propane and butane), refined lubricating
oils, or diesel fuel. . . . It is understood
that the term "distillates" when applied in a
technical sense would encompass only Numbers
1, 2, and 4 fuel oils. It . is the committee's
intent, however, that this term also reach to
include naptha (sic) and penzene so as to require
the allocation of these products as may be neces-
sary to accomplish the objective of restoring
and fostering competition in the petrochemical
sector of industry. In this respect the con-
ference committee wishes to emphasize that, in
expressing congressional concern with fostering
competition in the petrochemical industry, the
committee intends to also identify petrochemical
feedstock needs as important end-uses for which
allocation should be made."”

Conference Report 93-628, 1973
U.S. Code Cong. & Admn. News, p. 2693.

- -



Skelly argues that Congress did not intend the terms "naphtha"
and "benzene" to include solvents because those substances
"generally" or "most commonly" have other uses. (See affidavit
of Edward D. Evans). However, even a cursory review of
industry and lay publications indicates that those terms are

commonly understood to include solvents. Webster's Third New

International Unabridged Dictionary (1971) defines "naphtha"

as "any of various volatile often flammable liquid hydrocarbon
mixtures used chiefly as solvents and diluents and as raw
materials for conversion to gasoline." "Benzene" is also

defined as having a chief use as a solvent. In Guthrie, Pet-

roleum Products Handbook (lst ed. 1960), "naphtha" is defined

as "[l]iquid hydrocarbon fractions, generally boiling within
the gasoline range, recovered by the distillation of crude
petroleum. Used as solvents, dry-cleaning agents, and

charge stocks to reforming units to make high-octane gasoline."

The same term is defined in Langenkamp, Handbook of 0il Industry

Terms and Phrases (1974) as "[a] volatile, colorless liquid

obtained from petroleum distillation; used as a solvent in
the manufacture of paint, as dry-cleaning fluid, and for
blending with casinghead gasoline in producing motor gasoline."

The terms "naphtha" and "solvent" are used interchangeably

in Nelson, Petroleum Refining Engineering (4th ed.). The
EPAA itself provides, in Title 15 U.S.C. § 753(a), that the
mandatory allocation shall extend to "each refined petroleum
product." The Conference Committee emphasized the all-
inclusive scope of the products intended to be regulated
when it said:

"It is the Committee's understanding that an

allocation program, if it is to work at all,

must be comprehensive in scope and therefore

must include the major refined components of

a barrel of crude oil." Id. at 2697.
Skelly has, through the affidavit of its chief chemist,

described the importance of its solvents to the national

economy . ' .
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"Skellysolves are used by many industries in
a variety of ways. They are used in the vege-
table 0il extraction industry for extracting
materials such as soybean o0il, cottonseed oil,
and other edible and non-edible oils and greases.
The pharmaceutical industry uses Skellysolves
in the extraction of vitamins and hormones and
as solvents for certain edible waxes. Some
Skellysolves are sold as laboratory reagents
for a variety of laboratory applications.
The rubber industry uses Skellysolves for
rubber solvents, special rubber cements and
for chemical processing applications. These
solvents are also used for such applications
as the preparations of sealants for cans,
adhesives for home and industrial tapes,
printing inks, home and industrial wax prep-
arations, polishes and cloth impregnation
chemicals. The paint and varnish industry
uses a number of Skellysolves for thinners
and diluents. Skellysolves are also used in
the dry cleaning industry and for metal and
tool cleaning and degreasing. . . . [Tlhey
are favored for industrial applications such
as o0il extraction, chemical processing and
dry cleaning."”

Affidavit of Edward D. Evans at p. 2-3.

Based upon the Congressional declarations of the com-
prehensive nature of the products covered by the EPAA, the
existence of definitions of "naphtha" and "benzene", available
to Congress at the time the Act was passed, which indicate
that those products are used as solvents, and SkellY's own

statements as to the importance of solvents to the national

~economy, this Court has concluded that the major purpose and

goals of the EPAA would clearly be advanced by a construction
of the Act which places solvents in the category of "refined
petroleum products" and that such purpose and goals would be
frustrated by attributing to Congress a contrary inteht. It
is therefore the determination of the Court that solvents

are covered by the mandatory allocation provisions of Title
15 U.s.C. § 753.

Skélly argues that "[i]lf FEA had the authority to
regulate solvents during the period'April 5, 1974, to January
16, 1975, it expressly failed to exercise such authority. .

." Skelly initially recognized the FEA's "authority" to
regulate solvents, and it priced its solvents as '"covered
products" beginning with the JanuaryflS, 1974 regulations.

4

However, it contends that with the/amendment of April 5,
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1974, the FEO removed solvents from the list of "covered
products” and in effect exempted them until January 16,

1975, when Skelly again began pricing its solvents as "covered
products". By construing the FEA's responsibility under the
EPAA as "authority to regulate"”, Skelly has misinterpreted

the Act. Title 15 U.S.C. § 753(a) provides that ". . . the
President shall promulgate a regulation providing for the
mandatory allocation . . ." of the relevant products, in

this case solvents. The Act thus imposes a mandatory, non-

discretionary duty to promulgate a regulation allocating

petroleum products. Consumers Union of United States, Inc.,

v. Sawhill, 512 F.2d 1112 (Em.App. 1975), vacated on other
grounds 525 F.2d 1068 (Em.App. 1975). This duty extends to
all products covered at the time the EPAA was enacted,
including solvents. Products can be exempted from the
coverage of the Act only by Congress after the procedures
specified in Title 15 U.S.C. § 760a have been complied with.
Those procedures include a Presidential finding that such
exemption will not have an adverse impact on the supply or
price of any petroleum product and will not be inconsistent
with the attainment of the stated objectives of the Act.
There is no contention in this case that such a procedure
was utilized to exempt solvents from the coverage of the
EPAA. It is well settled that the authority of an adminis-
trative agency to promulgate regulations is limited by the
statute authorizing the regulations, and that regulations
which exceed Congressional authority are void. Real v.
Simon, 510 F.2d 557 (5th Cir. 1975), rehearing denied 514

F.2d 738 (5th Cir. 1975); Federal Maritime Commission v.

Anglo-Canadian Shipping Co., 335 F.2d 255 (9th Cir. 1964).
Thus, to the extent that the FEO's regulation Qf April 5,
1974 purported to exempt solvents from the EPAA without
complying with Title 15 U.S.C. § 760a, it was in excess of
Congressional authority and therefore void. See Consumers

Union of United States, Inc., v. Sawhill, supra. 1In its




Memorandum in Support of its Motion for Summary Judgment,
Skelly twice recognizés the possibility that the purported
exemption was unlawful:

"It appears that FEA further reasons that
solvents, had they been exempted by the April
5 amendment, should have, a fortiorari,
appeared in the list in Section 210.34 (a)

as exempt products. If this were not the
case, then FEA would have, by its own words,
unlawfully exempted solvents from the coverage
of its pricing regulations. Skelly suggests
that not only is this observation fully within
the realm of possibility, but it probably is
an apt characterization of what actually
occurred." Skelly Memorandum, p. 25.

"It appears to Skelly that in the confusion
surrounding the transition from those products
regulated under the ESA to those regulated
under the EPAA, solvents were deleted from the
definition of the term "covered products".
Perhaps this omission, as FEA suggests, did
result in an unlawful exemption of solvents
from FEA's pricing regulations. In any event,
solvents were no longer covered products for
the purposes of FEA's pricing regulations."”
Id. at p. 26.

Because solvents are within the scope of the mandatory
allocation provisions of the EPAA, the FEO and FEA had the
non-discretionary duty to include them in their definitions
of "covered products". Solvents were so included in the
first regulations, issued January 15, 1974, and Skelly
priced its solvents as "covered products" at that time.
Assuming, as Skélly contends, that the FEO's regulation of
April 5, 1974 could be interpreted as entirely excluding or
exempting solvents from its coverage, such exemption was in
excess of the FEO's authority and therefore void. The
purported exemption being void, it is clear that solvents
remained, as a matter of law, "covered poducts" between
April 5, 1974 and January 16, 1975. Therefore, Skelly was
incorrect in treating its solvents as non-covered products

I
during the period of May 1, 1974 to January 14, 1975. The
Court does not mean to attribute any degree of bad faith to
Skelly for its interpretation of the April 5, 1974 regula-
tion, and it would agree that "Skelly is not a seer nor can

it devine the intent of FEA underlying its own regulatory

definitions." The Court has not found it necessary to weigh

-10-



the merits of the conflicting interpretations because it has
determined as a matter of -law that the FEO and FEA had a
duty to treat solvents as "covered products" in the absence
of compliance with the statutory exemption procedures de-
fined in Title 15 U.S.C. § 760a. The Remedial Order which
is the subject of this review does not attempt to punish
Skelly for its interpretation of the April 5, 1974 regula-
tion; it merely seeks from Skelly a refund of the moneys it
would not have received had the FEO and FEA clearly and
correctly followed the mandates of the EPAA. The Court is
not expressing any opinion regarding the merits of any
possible future action for civil or criminal penalties
brought against Skelly based upon an alleged violation of
the April 5, 1974 regulation.

For the foregoing reasons,

IT IS ORDERED that the plaintiff's motions to strike
are overruled.

IT IS FURTHER ORDERED that the plaintiff's motion for
summary judgment is overruled and the deféndants' motion for

summary judgment 1is sustained.

It is so Ordered this é? day of September, 1977.

H. DALE COOK :
United States District Judge
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA and
LARRY W. COTTON, Revenue Agent,
Internal Revenue Service,

Petitioners,

%

L I i .

vs. Civil No. 77-C-306-C
ROBERT A. FLOYD, = L E
Respondent.
SEP7 1977 |—
ORDER DISCHARGING RESPONDENT Jack C. Silver, Clerk &
AND DISMISSAL U. S. DISTRICT COURT

On this !Z Eﬁ day of September, 1977, Petitioners'
Motion To Discharge Respondent And For Dismissal came for
hearing and the Court finds that Respondent has now complied
with the Intérnal Revenue Service Summons served upon him
April 1, 1977, that further proceedings herein are unnecessary
and that the Respondent, Robert A. Floyd, should be dis-
charged and this action dismissed upon payment of $48.56 costs
by Respbndent.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED BY
THE COURT that the Respondent, Robert A. Floyd, be and he
is hereby discharged from any further proceedings herein and this
cause of action and Complaint are hereby dismissed upon payment

of $48.56 costs by said Respondent.

UNITED STATES DISTRICT JUDGE
/



IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA and
LARRY W. COTTON, Revenue Agent,
Internal Revenue Service,

o

l//'

Petitioners,

VS. Civil No. 77-C-307-C
SIBYL E. FLOYD, o L g B
Respondent.
SEP7 1977
ORDER DISCHARGING RESPONDENT (
AND DISMISSAL Jack C. Sijyer Clerk
7 i

U. 8. DISTRICT coygy
On this 2',?{ day of September, 1977, Petitioners'

Motion To Discharge Respondent And For Dismissal came for
hearing and the Court finds that Respondent has now complied
with the Internal Revenue Service Summons served upon her
April 1, 1977, that further proceedings herein are unnecessary
and that the Respondent, Sibyl E. Floyd, should be dis-
charged and this action dismissed upon payment of $52.76 costs
by Respondent.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED BY
THE COURT that the Respondent, Sibyl E. Floyd, be and she
is hereby discharged from any further proceedings herein and this
cause of action and Complaint are hereby dismissed upon payment

of $52.76 costs by said Respondent.

RICT JUDGE



IN "HE UNITED 'STATES. DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

MATILDA HOLMES,
Plaintiff,

VS. No. 76-C-531-C
DAVID S. MATTHEWS, Secretary,
UNITED STATES DEPARTMENT OF

HEALTH, EDUCATION AND WELFARE,

1 LED

Defendant.

SEP7 1977

Jack C. Silver, Clerk
JUDGMENT | S DISTRICT COURT

This %s an action brought by the plaintiff, Matilda
Holmes, to review the final determination of the defendant,
Secretary of the Department of Health, Education and Welfare,
denying disability benefits under Sections 216 (i) and 223 of
the Social Security Act, as amended. (42 U.S.C. §§ 416(i)
aﬁd 423.)

The Court in its review has been granted power to
enter, upon the pleadings and transcript of the record, a
judqment affirming, modifying, or reversing the decision of
the Secretary, with or without remanding the case for a
rehearing period. The findings of the Secretary as to any
fact, if supported by substantial evidence, shall be con-
clusive. In this action, the plaintiff alleges the record
does not support the determination of theVSecretary by .
substantial evidence. In the alternative, plaintiff asks
the Court to remand this action to the Secretary for the
taking of additional evidence.

This matter was first heard, op record, by an Admin-
istrative Law Judge of the Bureau of Hearings and Appeals of

the Social Security Administration whose written decision

- was issued January 2, 1976, in which it was found that the

claimant was not entitled to a period of disability or to

@

disability insurance benefits under/§§ 216 (i) and 223,

N

/



respectively, of the Social Security Act, as amended.
Thereafter the decision of the Administrative Law Judge
denying permanen£ disbility was appealed to the Appeals
Council of the Bureau of Hearings and Appeals which Council
on August 23, 1976 issued its Order finding ﬁhat the de-
cision of the Administrative Law Judge was correct and that
further action by the Council would not result in any change
which would benefit the plaintiff. Thus the decision of the
.~AdministrétivevLaw Judge became the final decision of the
Secretary of the Department of Health, Education and Welfare.

Judicial review of the Secretary's denial of Social
Security disability benefits is limited to a consideration
of the pleddings and the transcript filed by the Secretary
as required by 42 U.S.C. § 405(g), and is not a trial de

novo. Atteberry v. Finch, 424 F.2d 36 (1L0th Cir. 1970);

Hobby v. Hodges, 215 F.2d 754 (10th Cir. 1954). The find-

ings of the Secretary and the inferences to be drawn there-
from are not to be disturbed by the courts if there is
substantial evidence to support them. 42 U.S.C. § 405(g);
Atteberry v. Finch, supra. Substantial evidence has been
defined as ". . . such relevant evidence as a reasonable
mind might accept as adequate to support a conclusion, and
it must be based on the record as a whole." Glasgow V.

Weinberger, 405 F.Supp. 406, 408 (E.D. Cal. 1975). 1In

National Labor Relations Board v. Columbian Enameling &

Stamping Co., 306 U.S. 292, 300, 59 S.Ct. 501, 83 L.Ed. 660

(1939), the Court, interpreting what constitutes substantial
evidence, stated:

"It must be enough to justify, if the
trial were to a jury, a rdfusal to
direct a verdict when the conclusion
sought to be drawn from it is one of
fact for the jury."”

Atteberry v. Finch, supra; Gardner v. Bishop, 362 F.2d 917

(10th Cir. 1966). See also Haley v. Celebrezze, 351 F.2d

516 (10th Cir. 1965); Folsom v. O'Neal, 250 F.2d 946 (10th

Cir. 1957). ¢
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The transcript of the entire record of proceedings
relating to the application of the plaintiff, Matilda Holmes,
and filed of recérd in this cause has been carefully reviewed.
The principal issue presented herein is whether the record,
by substantiai evidence, sustains the finding that the
plaintiff is not under a disability as defined by the Social
Security Act at any time prior to the date of that decision.

Section 223(d) (1) of the Social Security Act defines
4tdisability, as pertinent to the matters here in issue, as
the "inability to engage in substantial gainful activity by
reason of any medcally determinable physical or mental
impairment which can be expected to result in death or which
has lasted‘br can be expected to last for a continuous
period of not less than twelve months." Section 223(d) (2) (A)
further provides that "an individual . . . shall be determinéd
to be under a disability only if his physical or mental
impairment or impairments afe of such severity that he is
not only unable to do his previous work but cannot, considering
his age, education, and work experience, engage in any kind
of substantial gainful work which exists in the national
economy, regardless of whether he would be hired if he
applied for work." If the claimant sustains the burden of
showing that she is incapable of working at her former job,
‘the burden shifts to the Secretary to show that there is
another kind of éubstantial gainful activity in the national
economy that the claimant could perform. Russell v. Secretary

of Health, Education & Welfare, 540 F.2d 353 (8th Cir.

1976); McLamore v. Weinberger, 538 F.2d 572 (4th Cir. 1976);

Noe v. Weinberger, 512 F.2d 588 (6th Cir. 1975).
!

A review of the record discloses that all of the medical
evidence indicates that the plaintiff is not capable of
working at her former job as a secretary. At page 116, Dr.
P. R. Shurtleff states that the plaintiff's "[rlesponse was
fair and progress has been made, butfwhen she tries to go

back to work the condition is agravated (sic) and returns so



that she has to quit her job." On page 118, the same doctor

reports:
"She tells me that when she works that there

is a return of symptoms and when I check her I find

a return of the subluxations and tenderness to

pressure. This would indicate that she would not

hold up under profitable, gainful employment for

any period of time."
Dr. Norman L. Dunitz reports, at page 170, that,

"[t]lhis patient can sit, stand, walk, bend, 1lift

or bear weight. Her problem is that with constant

sitting with the neck in a flexed position, she

does ‘get neck discomfort, pain and symptoms which

apparently prevent her from carrying out her

occupation."
To the same effect is Dr. Dunitz' report on page 204:

"She had attempted to return to light work, as

I had asked her to try, sometime ago, but because

of continued severe pain, she has been forced to

even give up such activity as this. She has re-

turned to her exercise program and does well as

long as she does not attempt any physical type

of employment."
Dr. Averill Stowell concludes, at page 172, that "[alt the
present time I would feel this patient is temporarily totally
disabled from the performance of ordinary manual labor." In
October of 1975 that doctor stated, at page 203, that "[ilt
is felt the patient is disabled at the present time for the
performance of ordinary manual labor. The patient has
worked as a secretary and holding her arms outstretched
unquestionably aggravates the scalene syndrome." The testi-
mony of the plaintiff, at pages 51 to 63, indicates that she
tried repeatedly to return. to the type of work with which
she was familiar, only to be forced by pain to resign or be
fifed from each position. The Court has been unable to
find any medical evidence which supports the Administrative
Law Judge's determination that the plaintiff is able to
perform her previous work. This fihding is therefore not
supported by substantial evidence. There is no evidence
whatsoever in the record of any other substantial gainful
activity that the claimant could perform, and the Secretary

has therefore failed to carry his burden of proving the

existence of such other activity./
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The Administrétive Law Judge also made a finding that
the claiman£ had refuéedvprescribed medical treatment with-
out broviding a reasonable explanation for such refusal.
The medical treatment referred to is a scalenotomy, which
was recommended at one point by Dr. Stowell. It has been
held that disability claimants are not required to undergo
this type of painful operation where it has not been un-
equivocally declared by any medical authority as likely to

permit the claimant to return to work. Purdham v. Celebrezze,

349 F.2d 828 (4tthir. 1965); Ratliff v. Celebrezze, 338

F.2d 978 (6th Cir. 1964). In the instant case, the plaintiff
testified, at p. 50, that Dr. Stowell did not tell her what,
if anything, the operation would do for her, and that she
refused the operation in part because she had no pain in the
area in which the surgery was to be performed. She also
testified, at p. 51, and stated in a report submitted to the
Social Security Administration, at p. 148, that Dr. Dunitz
recommended that she not undergo the operation because it
might actually worsen her condition. The Court finds that
the Administrative Law Judge's finding regarding prescribed
medical treatment is not supported by substantial evidence.

The defendant opposes plaintiff's motion to remand, and
has stated in its brief that,

"The test of whether a remand is necessary

in an action for review is whether more evidence

is necessary to develop the facts necessary to

determine the cause. Hupp v. Celebrezze, 220

F.Supp. 463 (D.C. Iowa 1962). It is apparent

that the record reflects a substantial and

supportable basis for the Secretary's findings
of fact."

The Secretary has thus taken the position that all of the
evidencé is in and that there is no Further evidence to be
| considered. Therefore, plaintiff's motion to remand is
hereby overruled.

For the foregoing reasons, it is the determination of
the Court that the findings of the Administrative Law Judge
~are not supported by substantial evidence and that the

plaintiff is in fact entitled to the establishment of a



period of disability and to disability benefits under the
Social Security Act. Judgment is so entered on behalf of

the plaintiff.

o

It is so Ordered this 2 - day of September, 1977.

H. DALE®COUK
United States District Judge



IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

JESSE RAY BROWN,
Plaintiff,

vs. No. 77-C-234-C
RICHARD CRISP, Warden, State
Penitentiary; J. M. SUNDERLAND,
Warden, State Reformatory, Granite,
Oklahoma; and JOHN ROHMILLER,
District Court Clerk, Craig

County, Vinita, Oklahoma,

FI1LED

PSP N W R N R N NP T PP L S N

SEP T 1977
Defendants.
Jack C. Silver, Clerk
ORDER U. S. DISTRICT COURT

The Court has before it for consideration a Motion to
Dismiss filed by the defendant John Rohmiller. Plaintiff,
Jesse Ray Brown, brings this action alleging violation of
his civil rights and seeks redress pursuant to 42 U.S.C.

§ 1983. Plaintiff prays that the Court order defendants to
pay $1,000,000 in damages for the violation of his civil
rights and that the Court order the expungement of a prior
conviction.

The following facts are indicated by the exhibits
attached to the Complaint and by the allegations of the
plaintiff. In June of 1966 plaintiff was convicted in the
District Court of Craig County of the crime of Grand Larceny
and was sentenced to a term of three years in the Oklahoma
State Penitentiary at McAlester, Oklahoma. Upon his com-
mitment to said pentitentiary, fingerprint cards were pre-
pared. Thereafter, on July 6, 1966 plaintiff was trans-
ferred to the State Reformatory at Granite, Oklahoma to
serve the remainder of his sentenceland-was again finger-
printed. On August 19, 1970 the Governor of the State of
Oklahoma signed a Certificate of Pardon granting to plain-
tiff a full and free pardbn, restoring all the rights of
citizenship. Four years later, plaintiff was arresﬁed for

an "after former felony conviction<" (The F.B.I. records



attached as an.exhibit indicate he was charged with a fire-
arms violation.) On October 4, 1976 plaintiff filed an
application for Writ of Mandamus in the District Court of
Craig County asking that the arrest and incarceration records
in regard to the grand larceny charge be expunged. Upon
said filing on October 4, 1976, a notice was sent from the
office of the Court Clerk of Craig County advising plaintiff
that the matter would be heard on October 20, 1976. However,
apparently having determined a hearing was not necessary on
the matter, the Court filed a Journal Entry of Judgment on
October 6, 1976 denying the petition. Plaintiff then filed
an Application for Writ of Mandamus apparently in the Oklahoma
State Supreme Court. On December 9, 1976 the Court of
Criminal Appeals of the State of Oklahoma entered its Order
Dismissing Petition for Writ of Mandamus. The Court stated
that after consideration of the application and the order
denying the relief in the District Court, it found that the
Petition had failed to allege facts sufficient to invoke the
jurisdiction of the Court.

Plaintiff makes the following allegation in the Complaint:

"That as a matter of record the petitioner was

also like wise denyed the same right of hearing by

the State Court of Appelals. This thereby showing

a means of Conspiracy to deprive the petitioner of

his equal and just rights by the Craig County

District Court, and is why the Clerk of the Court

of the Craig County District Court is so named in

this petition as a defendant, as he is the custodian

of the records of that court, as is the Two other

defendants are custodians of the records that are

keep and issued in reference to incarcerations."

The Court recognizes that in considering a pro se

pleading, leniency is necessary to counteract the plaintiff's

lack of"legal expertise. Serna v. 0'Donnell, 70 F.R.D. 618

(D.C. Mo. 1976). Therefore, in conéidering defendant's
Motion to Dismiss, the Court not only considers the factual
allegations’of the Complaint to be true, but alsc makes
every effort to interpret the Complaint to ascertain whether
a cause of action has been stated. -

The Court finds that it was within the discretion of



the District Court of Craig County and the Oklahoma Court of
Criminal Appeals to enter judgment on plaintiff's applications
for Writ of Mandamus without conducting a hearing. Plaintiff
has not alleged a cause of action in this regard for the
reason that there is no constitutional right to a hearing
prior to a Court determination on such an application.

In determining the propriety of an order directing
expungement, the Court must attempt to balance the harm
caused to the individual by the existence of such records
against the interest of the State in maintaining them.

Paton v. LaPrade, 524 F.2d 862 (3rd Cir. 1975); United States

v. Linn, 513 F.2d 925 (10th Cir. 1975). The fact that the
records are maintained by the State injects policy considerations
into such a balancing process but does not put the records

outside the scope of federal control. Wilson v. Webster,

467 F.2d 1282 (9th Cir. 1972). Federal courts have the
power to expunge records when necessary to preserve basic

legal rights. United States v. McMains, 540 F.2d 387 (8th

Cir. 1976); Sullivan v. Murphy, 478 F.2d 938 (D.C. Cir.
1973), cert. denied 414 U.S. 880, 94 S.Ct. 162, 38 L.Ed.2d
125 (1973). However, such power is of extremely narrow

scope and is to be exercised only under extraordinary circum-

stances. United States v. McMain, supra; Rogers v. Slaughter,

469 F.2d 1084 (5th Cir. 1972); United States v. Dooley, 364

F.Supp. 75 (E.D. Penn. 1973); Wheeler v. Goodman, 306 F.Supp.
58 (W.D.N.C. 1969).

In order to balance the interest of the individual
against the interest of the State, it is necessary to deter-
mine thé wvalidity and basis of the State interest and whether
the maintaining of the records servgs a valid function.

Under the law of the State of Oklahoma, "a conviction is not
wiped out by a pardon, as the pardon by the executive power

does not blot out the solemn act of the judicial branch of

the government." Kellogg v. State, 504 P.2d 440 (Okla.Cr.

1972). Thus a pardoned felony conyiétion may be used to
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increase punishment on a subsequent conviction under the

habitual criminal statute in the State of Oklahoma. Kellogg

v. State, supra; Scott v. Raines, 373 P.2d 267 (Okla.Cr.
1962).

In addition, a gubernatorial pardon does not relieve
disabilities imposed by certain provisions of the Omnibus
Crime Control and Safe Streets Act of 1968, concerning
transportation and receipt of firearms. The Court in Thrall
v. Wolfe, 503 F.2d 313 (7th Cir. 1974) stated:

"We conclude that, in imposing on convicted felons

an otherwise appropriate disqualification from

regulated activity, Congress has the power to

accord a state pardon differing effects in differ-

ing contexts, depending on its objectives in

creating the disqualification. Neither the

inherent nature of a pardon nor full faith and

credit require that a state pardon automatically

relieve federal disabilities."

Based upon the foregoing it is clear that the main-
tenance of plaintiff's record of conviction as a matter of
law serves a valid legal purpose. It would, therefore, be
improper for this Court to direct the defendant John Rohmiller
to expunge the conviction in issue from the State records.
Defendant's Motion to Dismiss is therefore hereby sustained

for the reason that plaintiff has failed to state a cause of

action.

It is so Ordered this Z'éf day of September, 1977.

DAL K
United States District Judge

I



UNITED STATES DISTRICT COURT
FOR THE
NORTHERN DISTRICT OF OKLAHOMA

WGVI FINANCIAL ADVISORS, INC., )
a corporation, : )
)
Plaintiff, )
)
vs. ) No. 76-C-636
) = :
PACIFIC BAY CONSTRUCTION ) l L‘ EE Ej
CORPORATION, a corporation, )
\ ) R
Defendant. ) SEP © 1977

Jack C. Silver, Clary
JOURNAL ENTRY U, S, DISTRICT COuRT

NOW ON THIS 23rd day of August, 1977, the above-styled mat-
ter comes on for disposition before this Court and the Court, af-
ter hearing testimony and argument of counsel, orders that if ser-
vice is not obtained upon the Defendants within ten (10) days of

date, that the above matter should be dismissed without prejudice.

H ’§ ‘1 E\ }:" e Coo \c
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Iy THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

ELLISuLORRAINE THOMPSON, #76929 )
)
Petitioner, )
‘ )
V. ) :
)
RICHARD A. CRISP, ) -~
) No. 77-C-165
Respondent, )
)
)
)
)
)
)
)

and

THE ATTORNEY GENERAL OF
THE STATE OF OKLAHOMA,

FILED

" Additional Respondent.

SEP6 1977 D
{

ORDER DISMISSING PETITION Jack C. Silver, Clerk
FOR WRIT OF HABEAS CORPUS U. S DISTRICT couRrT

This is a proceeding brought pursuant to the provisions
of Title 28 U.S:C. § 2254, by a state prisoner confined at the
Oklahoma State Penitentiary, McAlester, Oklahoma. Petitioner attacks
the validity of the judgment and sentence rendered andkimposed by
the District Court of Tulsa County, State of Oklahoma, in Case Nos.
, 23—24@ and 23-245 on grounds of collateral estoppel and double
jeopafdy, claiming that the offenses in each case arose out of the
same episode for whichﬁhe had been previously convicted in Case No.
22-898 in the District Court of Tulsa County, Oklahoma. Respondents
have filed a response, ?ursuant.to an order of the Court, directing
them to show cause why the Writ of Habeas Corpus should not be
granted.‘

The petitioner was charged by information in the Distfict
Cburt of Tulsa County, Oklahoma, with the crime of Murder and was
’found guilty by a jury verdict of Manslaughter in the First Degree,
Case Né. 22898. On April 22, 1968, the petitioner was sentenced
to not less than one hundred (100) years, no more than three
hundred (300) years imprisonment. Petitioner then perfected an
appeal of that judgment and sentence and on November 12, 1969, the
Court of Criminal Appeals of the State of Oklahoma affirmed.the
conviction but reduced the petitioner's sentence to fifty (50)
years. On June 6, 1968, the defendant pleaded guilty to the
crime of Burglary in the First Degree, After Former Conviction of
a Felonj, Case No. 23244, and receiveq,a’sentence of ten (10) years

imprisonment. On that same date, the petitioner entered a plea of



kguilty to the crime of.Carrying Firearms, After Former Conviction
of a Felony, Case No.‘23245,‘§nd received a sentence of ten (10)
years imprisonment, said sentence to run concurrent with the
sentence in Case No.‘23244. The crimes charged in Case Nos. 23244
and 23245 arose in connection with the crime committed in Case No.
223898.

The petitioner filed an Application for Post Conviction Relief
in the District Court of Tulsa County, Oklahoma, attacking the con-
viction obtained in Case No. 22898. The District Court issued an
order denying post‘conviction relief. An appeal was perfected to
the Oklahoma Court of Criminal Appeals, Case No. A-17787. That
Court affirmed the lower court's order denying post conviction
relief on October 4, 1972. On November 15, 1972, petitioner filed
é Petition for Writ of Habeas Corpus in the United States District
Court for the Eastern District of Oklahoma, CasekNo. 72228, attack-
ing the conviction in Case No. 22898. On July 2, 1973, the United

States District Court issued an order denying habeas corpus relief.

' Said Order was appealed to the ﬁnited States Court of Appeals for
the Tenth Circuit where the judgment of the District Court was
affirmed, June 5, 1974.

The petitioner then filed an Application for Post Conviction
Relief in the District Court of Tulsa County, Oklahoma, attacking
the convictions obtained in Case Nos. 23244 and 23245. The pet-
itioner alleged that the convictions obtained in those cases
violated his Fifth and Fourteenth Amendment Rights protected by
the Double Jeopardy Ciause of the United States Constitution.

The District Court considered that issue and determined that the
petitioner was not entitled to post conviction relief. The
determination was affirmed by the Court of Criminal Appeals of

the State oé Oklahoma on July 27, 1976, Fase No. PC-76-235. The
ﬁetitioner then sought review of that decision in the United States
Supreme:- Court by Writ of Certiorari Case No. 76-5283. On Jénuary 10,
1977, the Supreme Court entered an Order denying the Petition for

Writ of Certiorari. Thompson v. Oklahoma 429 US 1053 (1977) .




The petitioner coﬁténds that having beenAconVicted in Case
No. 22898, the convictioﬁé in "23244 and 23245 were obtained in
tviolation of the double jeopardy provision of the United States
Constitution. However, the crimes of First Degree Burglary and
Carrying Firearms, After Former Conviction of a felony to which
the petitiéner pleaded guilty,‘are separate and distinct from
the crime of Manslaughter in the First Degree of which the
petitioner had been convicted. While all three crimes arose out
of the same circumstances, the elements of each is separate and
distinct. See 21 0.5. 1971, §701(1); 21 O0.S. 1971, §1283 and
21 0.S. 1971, §1431. There is no requirement in the double
~jeopardy clause of the Fifth Amendment nor the cases decided
thereunder that. all crimes arising out of the same set of cir-
cumstances be tried at one proceeding. That clause prohibits
the State from placing the defendant twice in jeopardy for the

same offense. Ash v. Swenson, 397 U.S. 436, 25L.Ed.2d 469 90 S.Ct.

1189 (1970). See Blockburger v: U.S., 284 U.S. 299, 52 s.Ct. 180,
76 L.Ed. 306 (1932); Bell v. State of Kansas (10th Circuit, 1971)

452 F.2d 783, certiorari denied 92 S.Ct. 2421, 406 U.S. 974,
32 L.Ed.2d 674. Since the elements of the crimes in Case
Nos. 22898, 23244 and 23245 are separate, distinct and unidue,
jeopardy did not attach in the manslaughter trial except with the
crime charged in Case No. 22898. The convictions obtained in the
last two cases were not’for the same crime or offense that was the
subject of the Manslaughter‘trial. Therefore, jeopardy did not
attach in those two cases until the proceedingé on June 6, 1968,
when the defendant entered his pleas of guilty to those crimes.
The petitioner's arguments to the contrary are without merit.
Ash, Supra. -

For the reasons stated herein, the Petition for Writ of
Hébeas Corpus should be and is hereby dismissed.

It is so ordered this QS 45 day of September, 1977.

H. Da%é éoog

United States District Judge
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IN THE UNITED STATES DISTRICT COURT FOR THE

. NORTHERN DISTRICT OF OKLAHOMA
JOHN FREDRICK SHELTON, #90212 )
: )
Petitioner, )
) -~
v. ) No. 76-C-482-C
) F
STATE OF OKLAHOMA ) 1T LED
)
Respondent. ) SEF’S
1977 km
ORDER DISMISSING PETITION Jack ¢, Silver, Clerk
FOR WRIT OF HABEAS CORPUS U S D STRfT'COJRT

The Court has before it for reconsideration the Petition
of John Fredrick Shelton for a Writ of Habeas Corpus filed pro se
pursuant to Title 28 U.S.C. § 2254.

On June 23, 1977 the Court entered an Order Dismissing the
Petition for Writ of Habeas Corpus. On the same date the Clerk of
the Court mailed a copy of the Court's Order to the Petitioner and
the Respondent.

In the Order Dismissing Petition for Writ of Habeas Corpus

' the Court Stated:

"As to the fourth issue, petitioner states in the
supplement to his Petition for Writ of Habeas
Corpus as follows: 'Moreover, I allege that I

was denied the effective assistance of Trial Court
and that I did not acquiesce in the purported
waiver by the defense counsel' * * * 'I told my
lawyer to object but he did not. My request does
not appear on the record.'"

As to the issue of ineffective counsel the Court held:
"The record reflects that the petitioner has failed

to present the question of ineffective counsel to

the Oklahoma Courts and therefore has failed to

exhaust his state court remedies. This Court must
dismiss this claim without prejudice for failure to
exhaust the remedies available in the Oklahoma Courts."

" On June 28, 1977 the Court received a letter from the
Petitioner in which he claims that the issue of ineffective counsel
was raised by him in his Application forlPost—Conviction Relief in
the District Court which was denied and that he appealed the District
Court's denial for post-conviction relief to the Oklahoma Court of
Criminal Appeals in Case No. PC-76-589 where the District Court's
judgment was affirmed. On July 8, 1977 the Court entered an order

directing Respondent to show cause why the Writ of Habeas Corpus

should not be granted on the basis of Petitioner's claim of
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ineffective counsel. Respondent has now filed a response to the

~order of the Court in which it is stated that the petitioner has

exhausted available étate remedies on the issue of ineffective
’counsel.

In determining whether an.evidentiary hearing is necessary
prior to ruling upon the validity of petitioner's allegations, this

Court must look to the requirements established bykthe United States

Supreme Court in Townsend v. Sain, 372 U.S. 293, 83 S.Ct. 745,

9L.Ed.2d 770 (1963).
"Where the facts are in dispute, the federal
Court in habeas corpus must hold an eviden-
tiary hearing if the habeas applicant did
not receive a full and fair evidentiary
hearing in a state court, either at the time

of trial or in a collateral proceeding'.
372 U.S. at 312.

Petitioner claims that his retained counsel was ineffective
because of his failure to object to the introduction into evidence
of State Exhibits No. 1, a butcber knife which was found near the
sink in the kitchen of petitionér's apartment and State's Exhibit
No. 2, two five dollar bills, found in a bathroom cabinet of the
betitioner's apartment. Petitioner contends that State's Exhibits
Nds. 1 and 2 were the fruits of an unlawful search and seizure and
inadmissible. Although defendant did interpose an objection to testi-
mony regarding the discovery and identification of State's Exhibit No.
2 (Tr. 65), no objection was made to such testimony regarding State's
Exhibit No. 1 (Tr. 6 and 62), and even beforé the exhibits were
formally offered inté evidence defense counsel expressly abandoned any
objection to the introduction or admission of these exhibits in stating,

"Your Honor, if he wants to enter 1 and 2 and 3, we have no objection

to it being received in evidence.'" (Tr. 83) Petitioner claims that

he did not acquiesce in the purported waiver by . his defense counsel
. I '

1and that in fact he told his lawyer to object, although such request

does not appear in the record. The petitioner's attorney did challenge
the search of the bathroom. “(Tr. 63 - 65). In the Order Denying

Application for Post-Conviction Relief the District Judge stated:

¥

g



"4, This Court after reviewing the trial transcript
finds that the exhibits had previously been testified
to by the witnesses for the State and that the ad-
mission of the exhibits into evidence was proper. The
Court would note for the record that the exhibits ad-
mitted into evidence were beneficial to the defendant
and that the exhibits showed a possible conflict with
the exhibits and the testimony of the State's witnesses.

"5. The Court finds that the privately retained counsel
of the defendant is a learned lawyer in the field of
criminal law and well respected by his fellow lawyers

and this Court. That offering no objection to the ad-
mission of the exhibits did not make the trial a sham

or farce.

"6. This Court after reviewing the transcript in this
cause finds that the defendant was well represented

by privately retained learned counsel who vigorously
defended the defendant's rights. ’

"7. As to the allegation of ineffective counsel on

appeal for not raising the question of ineffective trial
counsel, this Court finds that based upon the foregoing
findings that this allegation is without merit."

The guidelines for determining when defense counsel was in-

effective or incompetent were set forth in Ellis v. State, 430 F.2d

1352, ‘1356 (10th Cir. 197)0.

"'It is the general rule that relief from
a final conviction on the ground of incom-
petent or ineffective counsel will be

. granted only when the trial was a farce,
or a mockery of justice, or was shocking
to the conscience of the reviewing court,
or the purported representation was only
perfunctory, in bad faith, a sham, a pre-
tnse, or without adequate opportunity for
confefence and preparation. Goforth v.
United States (10th Cir. 1963), 314 F.2d
868 *x% " Williams v. Beto, 354 F.2d 698,
704 (5th Cir. 1965). And this test is
applicable to cases in which counsel is
retained by or for an accused as well as
to cases in which counsel is appointed to

represent an indigent defendant. Bell wv.
State of Alabama, 367 F.2d 243 (5th Cir.
1966)."

The record shows that Petitioner's counsel provided effective legal
vassistance to the Petitioner throughout, the course of the trial. The
?dontention of Petitioner to the contrary is without merit and there-
fore fails to support his Petition for relief. Moreover, it is un-
necessary to conduct an evidéntiary hearing with respect to petitioner's

claim of ineffective assistance of counsel. Townsend, supra.

4



Accordingly, Petition for Writ of Habeas Corpus is denied.

It is so Ordered this ¢5'€! day of September, 1977.

H. DALE'C&%%

UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR THE SEP6 1977
NORTHERN DISTRICT OF OKLAHOMA

Jack C. Sitver, Clerk

UNITED STATES OF AMERICA, ) . I
| 4 ; Plaintiff, ) U S.DBTRAﬂ'COURT
V. ) NO. 76-CR-108-C
) 77~-C-265
WILLIAM JAMES McALPINE, )
Defendant. )
ORDER

The Court has for consideration the pro se, in forma pauperis in-
strument entitled "Motion to Vacate, Set Aside, or Correct Sentence by
a Person in Federal Custody Pursuant to 28 U.S.C. 2255" filed by William
James McAlpine and assigned civil case No. 77-C-265 and docketed in this
criminal case No. 76-CR-108-C.

Movant is a prisoner in the Federal Correctional Institution,
Texarkana, Texas, pursuant to conviction herein on his plea of guilty
to a Dyer Act in violation of 18 U.S.C. § 2312 and sentence November 3,
1976, to 18 months. At sentencing, the Court also ordered that a psy-
chiatric evaluation be conducted on the Defendant, and if it was found
that the Defendant was applicableufor\psychiatric treatment, then such
treatment should be commenced. Petitioner did not appeal his conviction
and admits in his present motion that he did not because he was guilty
’as charged and wanted help with his problem.

Petitioner asserts as grounds for his motion that he has not been
given the psychological test as ordered by the sentencing Court; and he
further states that he was denied due process of law by the Parole Com-
mission in hearing to determine his eligibility for parole in that the
parole guidelines discriminate between married and unmarried persons
and he was not given a thorough, unbiased parole review.

The Court has carefully reviewed the pending motion and file, and
being fully advised inrthe premises, the Court finds that ruling may
properly be méde without the necessity of a response or an evidentiary
hearing. ‘

Considering the motion as made pursuant to Rule 35, Federal Rules
of Criminal Procedure, for modification of sentence, the motion was

filed June 24, 1977, and it is out of time. The 120~-day jurisdictional

period within which a Rule 35 motion may be considered expired March 2,

1977. See United States v.‘Kirklénd No. 75-1559, P. 3 (10th Cir. 1976).



Considering the motion as a § 2255 proceeding, it is true as
Petitioner contends éhat the Court directed, as appears on the
Judgment and Commitment Order, that a psychiatric evaluation be
conducted on the defendant, and it was left to the appropriate
officials of the Bureau of Prisons to determine following the
evaluation whether psychiatric treatment of the Defendant was appli-
cable. The Court takes judicial notice from the file of this Court
regarding the Defendant, and in the customary procedure maintained
in the Probation'Office rather than the public file, that the Defend-
ant during his confinement at the Federal Correctional Institution,
Texarkana, Texas, did receive a psychological evaluation and it was
determined thaf he did not need personal attention on a counseling
level.

Defendant does not in any way challenge the validity of his
plea, conviction or sentence iq’this Court. Rather, he challenges
the Parole Commission's application of its guidelines to his case
which is an administrative responsibility unrelated to the sentencing
’process. Petitioner must first exhaust the administrative remedies
pfovided by the United States Parole Commission and available to him.

See Owens v. Alldridge, 311 F. Supp. 667 (W.D. Okla. 1970); Hess v.

Blackwell, 409 F.2d 362 (5th Cir. 1969). Additionally, his Petition
for Writ of Habeas Corpus must be filed with the United States District
Court having jurisdiciton over his place of incarceration. Olsen wv.
U.S.,(D.C.Minn.1975) 390 F.Sup?. 1264, appeal dismissed 521 F.2d 1404,
certiorari denied 96 S.Ct. 860, 423 U.S. 1075, 47 L.Ed.2d 86. Williams
v. U. S.,(D.C.Pa.1976) 412 F.Supp. 277.

For the reasons stated defendant's motion for relief herein is
denied.

164 !

It is so Ordered this QS - day of September, 1977.

H. DALE‘CO%%

United States District Judge
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| | SEP 61977,
IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA .
Jack C. Silver, Clerk

U. S. DISTRICT COURT

NO. 77-C-293

WILLIAM JAMES McALPINE,
‘ : Petitioner,
V.

WARDEN R. A. 0OSBORN, Federal

Correctional Institution,
Texarkana, Texas, et al.,

)
)
)
)
)
)
)
Respondents. )
ORDER
The Court has for consideration a pro se, in forma pauperis peti-
tion for writ of habeas corpus filed by William James McAlpine. Peti-
tioner is a prisoner iﬁ the Federal Correctional Institution, Texarkana,
Texas. The Court having carefully reviewed the petition finds that re-
sponse or evidentiary hearing is not required and the petition should be
denied and the case dismissed.
. The only grounds presented to this Court in the Northern District
of Oklahoma in support of the petition are that petitioner was not given
serious parole consideration, and, the decision of the South Central Re-
gional éarole Commission denying his parole was arbitrary and capricious
in that the criteria applied was vague and ambiguous as well as discrim-
‘inatory between married and unmarried persons.
First, thé petition should be denied as second and subsequent as
the identical allegation has been made in case No. 77-C-265 and docketed
.in case No. 76-CR-108-C. Second, Petitioner's challenge of the Parole
Commission's application of its guidelines to his case is an administra-
tive responsibility. This issue’should be presented by way of habeas
corpus to the United States ﬁistrict Court having jurisdiction over the
place of his incarceration, if administrative remedies have been exhausted.
IT IS, THEREFORE, ORDERED that the petition herein of William James
McAlpine be and it is hereby denied, without prejudice to his presenting
his challenge of the Parole Commission's application of its guidelines
to his case in the proper forum in Texas, and the case before this Court
is dismissed. |
Dated this _Eégi day of September, 1977, at Tulsa, Oklahoma.

CHIEF JUDGE, UNITED STATES DISTRICT
COURT FOR THE NORTHERN DISTRICT OF
OKLAHOMA




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

FARMERS INSURANCE COMPANY, INC.,

Plaintiff,
1L ED
V. No. 76-C-369-B
LANTZ McCLAIN, Administrator of
the Estate of Gary Watson, De-

ceased, and MARIANNE MONTGOMERY,

SEP 6 1977

Jack C. Silver, Clerk
U. S. DISTRICT COURY

L W U A e N N A

Defendants.

ORDER

The Court has for consideration plaintiff's Motion for
- Summary Judgment and has carefully perused the entire file, the
briefs and the recommendations concerning said motion and being
fully advised in the premises, finds:

That the plaintiff's Motion for Summary Judgment should be
_sustained for the reasons stated herein.
| This is an action for déclaratory judgment brought under
the provisions of Title 28 §2201 of the United States Code for the
purpose of determining a question in actual controversy between the
parties regarding a determination of a policy of insurance and its
coverage for alleged injuries resulting from an automobile‘accident.
Plaintiff denies liability claiming defendant Marianne Montgomery is
excluded from the provisions of said insurance policy on the grounds
that defendant Marianne Montgomery was a member of the household of
Gary Watson at thektime of the accident and is, therefore, barred
vfrom any recovery under the provisions of the policy issued by plain-
tiff herein. Defendant Montgomery claims that her husband Gary Watson
was an insured under the‘policy and claims benefits thereunder.

The plaintiff argues that there is no genuine issue as to
‘any material fact concerning coverage ig that the depositions, ad-
missions and pleadings on file show that defendant Montgomery and
Gary Watson livéd together as husband and wife and considered them-

selves married and that defendant Montgomery was a member of the



| household of Gary Watson at the time of the accident and was there-
fore barred and precluded under the provisions of the policy issued
by plaintiff herein; that plaintiff issued to Dan F. Montgomery
automobile insurance policy #08-2908-75-47 effective January 31,
1974 to July 31, 1974 insuring 1972 Dodge Colt automobile; that the
described policy provides under exclusions:

"(12) to the liability of any insured for

bodily injury to (a) any member of the same

household of such insured except a servant,

or (b) the named insured;"
that in the summer of 1973, Marianne Montgomery and Gary Watson began
living together as husband and wife in Tulsa, Oklahoma, and established
a common law mérriage relationship; that they maintained a household
as husband and wife up to and including July 5, 1974, the date of the
accident; that on July 5, 1974, defendant Montgomery was a passenger
in automobile being driven by Gary Watson on U. S. Highway '66 north
of Sapulpa, Creek County, Oklaﬂoma; and that Gary Watson permitted
the vehicle he was driving to veer from and leave the travel portion
‘of the roadway surface causing collision as a result of which defend-
ant Montgomery claimed injury.

The defendant Montgomery claims that Gary Watson was a per-
missive user and as such, was insured under the policy. Therefore,
she claims that she was covered under the policy by virtue of the
omnibus clause. Additionally, the defendant contends that the above
exclusion provision<can be constrﬁed both in favor of coverage and
against coverage and that where ambiguity is present in an exclusionary
clause of a policy of insurance, any doubt should be resolved in favor
of coverage. 45 CJS Insurance §834 P. 906, Notes 88 & 89, Heltcel‘
v. Skaggs, 234 F.2d 66. :

The deposition of defendant Magianne Montgomery establishes
that she and Gary Watson lived together as husband and wife and
considered themselves married at a time prior to and including
July 5, 1974, the date of the accident. In the case of Indemnity

Insurance Company of North America V. Sanders, 36 P.2d 271 (Oklahoma,

1934) the Court used the following language to define the household:



"Those who dwell under the same roof and

compose -a family, a domestic establishment

family."
In reviewing the deposition of defendant Montgomery, she could
accurately be described as ''a member of the same household of "Gary

Watson."

In State Farm Mutual Automobile Insurance Company v. James,

80 F.2d 802 (Fourth Circuit, 1936) the Court said:
"A person in the same household is not limited
to persons related by blood or marriage nor
has it the same meaning."
The term household is customarily used to mean a number of persons

who dwell together as a family. The policy exclusion in the State

Farm Mutual Automobile Insurance Company case was reported as follows:

" other than the insured or

persons in the same household of the
assured, or those in the service or
employment of the assured."

- The plaintiff was denied recovery for the reason that she consti-

tuted a member in the same household of the assured.

In the case of Hunter v. Southern Farm Bureau Casualty Insurance

Company, 129 S.E. 2d 59 (SC, 1962) the Court noted that the automo-
bile liability policy exclusion with respect to injury or death to
any member of the family of the insured residing in the same house-
hold uses the term family to include persons habitually residing under
one roof in forming one domestic circle. Therefore, a woman who lives
under the same roof with the insured was amember of his family. The
exclusion provision in Hunter was similar to the present case, and
plaintiff therein was denied coverage.

It is evident by established law that family and household

exélusion provisions in liability policies have been upheld and where

-not ambiguous should be construed to gibe effect to the words used

in the insurance contract. In Henderson v. State Farm Mutual Automobile

Insurance Company, 208 N.W. 2d 423, (Wisconsiﬁ, 1973) State Farm's

policy used words family and household in the exclusion. The Court

#

/
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construed the contract to give effect to the intent of the parties
’énd words in the insurance contract and said that they must give the
meaning they ordinarily convey to the popular mind.

Under the exclusion provisions of the policy issued by the
plaintiff it is specifically provided that "any insured" (covered by
the policy) is not liable for bodily injury to any member of the same
household of "such insured". 1In the same provision and in other pro-
visions of the policy the words ''mamed insured" are used. If it were
the intent of the pafties to the insurance agreement to exclude from
covérage only members of the same household of the '"named insured" as
pontended by the defendant Montgomery, such words could have been
used. Instead the agreement specifically excludes such insured's
household, referring to any insured, not just the named insured:. The
language is not ambiguous and should therefore be interpreted so as
-to give effect to the words used by the parties to the insurance agree-

ment.; See Hercules Casualty Ins. Co. v. Preferred Risk Ins. Co., 337

F.2d 1 (10th Cir.1964).
IT IS, THEREFORE, ORDERED that Plaintiff's Motion for Summary

Judgment be and is hereby sustained.

’

s o i
Dated this 2 day of Seprdirnfic, , 1977.

Coren. &/ rac” ™

CHIEF JUDGE, UNITED STATES DISTRICT
COURT FOR THE NORTHERN DISTRICT OF
OKLAHOMA.




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

In the Matter of the Application of F? E l, Ei D
MERRILL LYNCH, PIERCE, FENNER
& SMITH, INC. SEP G 1977

Jack C. Sitver, Clers
U, 8 DISTRIET COURT

™ e

the United States Arbitration Act,
Title 9 U.S.C. §4,

Petitioner,

—

)
)
)
)
)
to Compel Arbitration, pursuant to )
)
)
)
)
)

. e “wvaﬁ
~against- | C No. 76-c-145-B 07 Af/
) e
MILTON M. MOORE and SUE KENDALL e
MOORE, )
)
)

Respondents.

MILTON M. MOORE and SUE KENDALL
MOORE,

Plaintiffs,

VS. No. 76-C-192-B
MERRILI, LYNCH, PIERCE, FENNER &
SMITH, INC., a corporation, and
CHUCK BULAND, an individual,

S e St s ot St et i Sl N

Defendants.

ORDER DIRECTING ARBITRATION

The Findings and Recommendations of the Magistrate, having
been filed in case No. 76-C-145-B on the )ZJVtE> day of Augﬁst,
1977, and having reciﬁed and been based upon the Stipulation of
the Parties in Lieu of Hearing on Order to Show Cause, are
hereby approved and adopted as the findings of the Court. It is
therefore

dRDERED that the Respondents proceed to arbitrate those
‘disputes forming the basis of their clagm for relief in case No.
76mC—l92—B, in arbitration proceedings to be held in Tulsa, Okla-
homa, before a NASD arbitration tribunal; and it is

FURTHER ORDERED that the stay pending arbitration hereto-

fore entered in case No. 76-C-192~-B be continued in force until

such time as any appeal in case No. 76-C-145-B is finally determined



or until such time as the arbitration proceedings directed in that

case are finally'concluded, whichever time is later.

(44
DATED this(z

Chief United States District Judge
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IN THE UNITED STATES DISTRICT COURT FI1LE D

FOR THE NORTHERN DISTRICT OF OKLAHOMA

CHARLES HOBART TUTTLE, a minor,
by his next friend, CHARLES T.
TUTTLE, UEMRC Sitver, Clert
.S DISTRICT
Plaintiff o BISTRICT Coupy
vs. Civil Action

CHARLES DOHN; DARREL COURLEY; File No. 77-C-103-B ¢
JOHN PAUL CHAMBERS; and ROGER

STEEL,

Defendants

JOURNAL ENTRY OF JUDGMENT

This cause came on for hearing on the 7th day of
July, 1977, upon the failure of defendant, ROGER STEEL, to
answer plaintiff's Complaint herein, and the Court being fully
advised in the premises and fully familiar with the files and
records herein, and having heard the statements of counsel for
the plaintiff and having three times called defendant in open
court, and the defendant having failed to appear personally or
by;counsel or other representative, the Court finds as follows:

That the defendant, ROGER STEEL, was duly served with
a copy of the Petition and the Summons in this action, as required
and directed by law, on the 15th day of April, 1977. 1In spite
of such service, the Court finds that the defendant, ROGER STEEL,
has not appeared. herein, and that no answer, motion, or other
pleading has been served or filed in this action by the said
defendant, and that the time to appear, answer, move, Or serve Or
file any other pleading has fully expired.‘

That the defendant, ROGER STEEL, was called three times
in open court on July 7, 1977, and he appeared not, neither in
person nor by any person in his behalf, whereupon the Court entered
a default judgment against the defendant, ROGER STEEL, and referred
the matter to the United States Magistrate for the purpose of taking
testimony as to the amount of the judgment to be entered.

Based upon the findings and recommendations of the
Magistrate as determined on the 19th day of August, 1977, the

Court finds that the plaintiff, CHARLES HOBART TUTTLE, should have

judgment in the amount of $5,000.00 actual damages and $15,000.00

punitive damages against the defendant, ROGER STEEL; that the



plaintiff should have judgment for his costs herein accrued and
accruing; and that this judgmént should carry interest at the
rate of 10 per cent per annum from July 7, 1977, until fully paid.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED by the
Court that judgment be and is hereby entered in favor of the
plaintiff, CHARLES HOBART TUTTLE, and against the defendant,

ROGER STEEL.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED by the Court
that the plaintiff, CHARLES HOBART TUTTLE, have judgment in the
amount of $5,000.00 actual damages and $15,000.00 punitive damages
against the defendant, ROGER STEEL; and that the plaintiff have
judgment for his costs herein accrued and accruing; and that this
judgment carry interest at the rate of 10 per cent per annum from

July 7, 1977, until fully paid.

CHIEF JUDGE, UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA



IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

PHILLIP ALLAN FLANAGAN,
Plaintiff,

vs. NO. 77-C-135-B
G.L. SIMPSON, MIKE LESTER, R.
RASKA, OFFICER LEAMON, SERGEANT
BRYANT, R. BATCHELDER, AND
INVESTIGATOR WALKER, Individually
and as police officers in the
City of Tulsa, Oklahoma; and the
CITY OF TULSA, a municipal
corporation,

Fl1LED

SEP2 1977

P I N S I T W N N T N W

Defendants.

Jack C. Silver, Clers
U. S. DISTRICT COURY

ORDER

The Court has for consideration the Combined Motions of the
defendants to Dismiss the Complaint against each of them for failure
of the plaintiff to state a claim and to Strike from the Complaint
the prayer for recovery of attorney's fees, and the brief in support
thereof; the amendment to the Motion to Dismiss filed by the defendants
and the brief in support thereof; ‘and the plaintiff's brief in response
to defendants' motion to dismiss and the amendment thereto; and, having
carefully perused the entire file and being fully advised in the premises,
finds:

This is a civil rights action against the individual defendants,
indiyidually and as police officers of the‘City of Tulsa, Oklahoma, and
'.againét the City of Tulsa, Oklahoma, for the alleged deprivation of
plaintiff's right to due process of law and his right to a speedy trial.
Plaintiff alleges that on or about June 17, 1976, a preliminary information
' numbered CRF 76-1630 was issued in his name;based upon a robbery which
took place on or about May 23, 1976 at the %edbud Grocery Store in Tulsa,

‘Oklahoma. Plaintiff alleges that the defendant officers named herein were

~the officers named in the preliminary information and plaintiff believes



that.these are the officers assigned to investigate and process case
number CRF 76-1630. Plaintiff allegesbthat he was not arrested, and

that he did not have full notice of this warrant and charge until

| approximately December 5, 1976, when he attempted to enlist in the

U.S. Army and a warrant check revealed the outstanding arrest warrant.
Plaintiff further alleges that he turned himself into the Tulsa Police
Department, that he was arraigned and a preliminary hearing was held,

and that the District Coﬁrt in and for the Couhty of Tulsa, Oklahoma
’sustained his motion to dismiss based upon a violation of his right

to due'process of law. Plaintiff contends that the acts or omissions

of the individual defendants herein were done in the defendants' official
capacities, were performed under color of the statutes and ordinances

of the City of Tulsa and the State of Oklahoma, and that the defendants
were the servants, agents, and employees of the City of Tulsa, so that
théir actg are imputed to the defendant City of Tulsa. Plaintiff alleges
~damages in excess of this Court's jurisdictionel requirement, and also
prays this Court for an award of attorney's fees.

Defendantsvmove this Court to dismiss the complaint against each
of them on the ground that the complaint fails tostate any act or
omissions on the part of the defendants which would confer jurisdiction.
The Court will deal first with the motion of the City of Tulsa, and then
with the motion of the individual defendants:

In the motion to dismiss and the amended motibn to dismiss, the
defendant City of Tulsa asserts that this Court lacks jurisdiction of
the defendant City for the following reasons:

1) That the City of Tulsa, Oklahoma is a municipal corporation and

~a political subdivision of the State of Oklahoma, and is not a

.Vperson" within the purview of 42 U.S.C. §1983 and is therefore

not a proper party defendant;

2) That the City of Tulsa, Oklahoma is a municipal corporation

and a political subdivision of the Statg of Oklahoma, and is not

subject to pendent jurisdiction in anﬁéction brought pursuant to

P
{

the provisions of 42 U.S.C. §1983 or under 28 U.S.C. §1331;

4

3) That the plaintiff has failed to plead facts sufficient to



. invoke this Court's jurisdiction against the defendant City of
Tulsa under 28 U.S.C. §1331; and
4) That the plaintiff has failed to satisfy the jurisdictional
prerequisite set forth in the Oklahoma Governmental Tort Liability

Act, 11 O0.5. §1756.

The Court finds that the Motion to Dismiss filed by the defendant
City of Tulsa should be sustained on all of the four abovementioned
grounds. It is now an established rule of law that a municipality is

not a "person" within the meaning of 42 U.S.C. §1983, and therefore
is‘not a proper party defendant in this case under §1983. City of

Kenésha v. Bruno, 412 U.S. 507 (1973); Moor v. County of Alameda,

411 U.S. 693 (1973), reh. denied, 412 U.S. 963 (1973).

Plaintiff amended his complaint, seeking to invoke the jurisdiction
of this Court against the City of ?ulsa under 28 U.S.C. §1331, by
alleging ‘that the City of Tulsa by its acts or omissions violated
~plaintiff's rights under the Fourteenth Amendment by negligently
hiring and employing the individual defendant officers, by failing
fo enforce the internal rggulation that the individual officers follow
constitutional guidelines, by failing to train the individual officers
with regard to constitutional rights, or by failing to establish
departmental guidelines implementing constitutional rights. The weight
of authority in cases similar to the one at hand is that the judiciary
should not undertake to create a ﬁew and independent remedy directly
under the Constitution when by so doing the legislative scheme would
be subverted. Deference should be given to Congress' decision not to
extend §1983 l%ability to municipalities. Joneé v. McElroy, 429 F.
Supp. 848 (E.D. Pa. 1977); Crosley v. Davis, 426 F. Supp. 389 (E.D.
 pa.E”l977); Jamison{v. McCurrie, 388 F. Supp. 990 (N.D. Ill. 1975);
Perry v. Linke, 394 F. Supp. 323 (N.D. Ohio 1974); Perzanowski v. Salvio,
369 F. Supp. 223 (D. Conn. 1974)} Washington v. Brantley, 352 F. Supp.
559 (M.D. Fla. 1972). Additionally, the type of claim necessary to
‘invoke“jurisdiction under Section 1331 is a/éonstitutional deprivation
and not a mere negligence tort action. Tﬂé Court finds that the plaintiff

herein 'has failed to allege facts sufficient to state a claim under
Section 1331 for violation of a constitutional right.

-3-



" The Court therefore finds that there is no federal claim against

the defendant City of Tulsa, under either Section 1983 or under Section
1331. This Court will not accept pendent jurisdiction of the claim
against the City based upon the state statute, 76 0.S. § 6, when the
federal claim has been dismissed. Aldinger v. Howard, 427 U.S. 1 (1976);
United Mine Workers v. Gibbs, 338 U.S. 715 (1966).

Finally, the claim against the City of Tulsa is jurisdictionally
defective in that plaintiff has failed to satisfy the 30-day claim
requirement of 11 0.S. § 1756. That statute requires any person with
a claim against a municipality to present to the governing body of the
municipality within 30 days after the alleged loss or injury, a written
notice stating the time, place and circumstances thereof, and the amount
of compensation or other relief demanded. The statute is explicit in
stating that "[n]o action for any cause arising under this Act shall be
maintaingd, unless such valid notiée has been given . . . . " 1In the
instant action, plaintiff complains of the acts or omissions of the
1 individual defendants from the date of the issuance of the preliminary
information number CRF 76-1630 until the date plaintiff was apprised of
the existence of the outstanding arrest warrant-December 5, 1976. The
injury to the plaintiff was complete on that last date. The written
claim was not received by the defendant City of Tulsa until March 11,
1977; long after the 30-day period had expired. Therefore, the claim
against the City of Tulsa must be dismissed.

In theif Motion to Dismiss/ the individual defendants allege
that the plaintiff has failed to allege damages under either Section
1983 or Section 1331, and that the plaintiff has failed to allege
conduct of constitutional magnitude under Séction 1331. The Court
find§ that it is without sufficient facts gr information at this time
to grant such a motion, and the Motion to Dismiss as to the individual
defendants will be overruled at this time. Defendants are given 20
days from this date to plead or answer.

The Court also has under consideration;the Motion to Strike plaintiff's
prayer for award of attorney's fees under/42 U.S.C. § 1988. It is within

‘the dipcretion of the Court to award attorney's fees in an action under



! | ‘ .

42 U.S.C. § 1983 when the circumstances warrant such recovery. There-
fore, the Motion to Strike will be overruled at this time, subject to
renewal at a later date.

IT IS, THEREFORE, ORDERED that the Motion to Dismiss as to the
defendant City of Tulsa should be and the same is hereby sustained.

IT IS FURTHER ORDERED that the Motion to Dismiss as to the
individual defendéntstshould be and the same is hereby overruled. These
defendants are given twenty (20) days from this date to plead or answer.

IT IS FURTHER ORDERED that the Motion to Strike plaintiff's prayer
for award of attorney's fees should be and the same is hereby overruled,

subject to renewal at a later date.

nL
ENTERED this & day of u)dzzoﬂf;mdﬁax , 1977.

[4

G, &

CHIEF UNITED STATES DISTRICT JUDGE




~in the Police Department of the City

IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

RICK BASNETT,
Plaintiff,

vs. 77-C~136-B
LARRY GREENE and D.K. GURTHET,
Individually and as police officers

FILED

of Tulsa, Oklahoma; and the CITY OF
TULSA, a municipal corporation,

SEP2 1977

L T i o L W S N

Defendants.

Jack C. Silver, Cleri
’ 4. S. DISTRICT COURT
ORDER

The Court has for consideratipn the Combined Motions of the

defendants to Dismiss the Complaint against each of them for failure

of the plaintiff to state a claim and to Strike from the Complaint

thevprayer for recovery of attorney's fees, and the brief in support
theréof; the amendment to the Motion to Dismiss filed by the defendants
and the brief in support thereof; and the plaintiff's brief in response
to defendants' motion to dismiss and the amendment thereto; and, having
carefully perusedAthe entire file and being fully advised in the premises,
finds:

This is a civil rights actioﬁ agaiﬁst the individual defendants,
individually and as police officers of the City of Tulsa, Oklahoma, and
against the City of Tulsa, Oklahoma, for the alleged deprivation of
plaintiff's right to be free from illegal search and seizure, from prop?

erty damage resulting from an illegal searqh, from mental abuse and

_intimidation, and from unwarranted prosecution. Plaintiff alleges that

on or about October 6, 1976 the defendant officers, while in the employ
of the defendant city, did without probable cause have caused to be
issued a felony arrest warrant for the plaintiff; that armed with said

warrant the defendant officers proceeded to/the plaintiff's residence

and without plaintiff's presence proceedea to enter and search said

residehce. Plaintiff further alleges that on or about October 31, 1976

the defendant officers returned to the plaintiff's residence and again



attempted to serve the arrest warrant upon the plaintiff; and that
the plaintiff then informed them that the warrant had been served
upon him by the Tulsa County Sheriff's Office and that he was released
on bond. Plaintiff contends that the acts of the individual defendants
herein were done in the defendants' official capacities, were performed
under color of the statutes and ordinances of the City of Tulsa and
the State of Oklahoma, and that the defendants were the servants, agents,
and emﬁloyees of the City of Tulsa, so that their acts are imputed to
the defendant City of Tulsa. Plaintiff alleges damages in excess of
this Court's jurisdictional requirement, and also prays this Court for
an award of attorneyfs fees.

Defendants move this Court to dismiss the complaint against each
of them on the ground that the complaint fails to state any act or
omissions on the part of the defendants which would confer jurisdiction.
The'Court{will deal first with the'motion of the City of Tulsa, and then
with the;motion of the individual defendants:

In the motion to dismiss and the amended motion to dismiss, the
defendant City of Tulsa asserts that this Court lacks jurisdiction
of the defendant City for fhe following reasons:

1) That the City of Tulsa, Oklahoma is a municipal corporation and

a political subdivision of the State of Oklahoma, and is not a

"person" within the purview of 42 U.S.C. § 1983 and is therefore

bnot a proper party defendant; ;

2) That the plaintiff has failed to plead facts sufficient to

invoke this Court's jurisdiction against the defendant City of

Tulsa under 28 U.S.C. § 1331; and

3) That the City of Tulsa, Oklahoma is a municipal corporation

and a political subdivision of the Stake of Oklahoma, and is not

”subject to pendent jurisdiction in an action brought pursuant to

the provisions of 42 U.S.C. § 1983 or under 28 U.S.C. § 1331.

The Court finds that the Motion to Dismiss filed by the defendant
'City of Tulsa should be sustained on all of /the three abovementioned

grounds. It is now an established rule of law that a municipality is



not a "person" within the meaning of 42 U.S.C. § 1983, and therefore
is not a proper party defendant in this case under § 1983. City of
Kenosha v. Bruno, 412 U.S. 507 (1973); Moor v. County of Alameda,
411 U.S. 693 (1973), reh. denied, 412 U.S. 963 (1973).

Plaintiff amended his complaint, seeking to invoke the jurisdiction
of this Court against the City‘of Tulsa under 28 U.S.C. § 1331, by
alleging that the City of Tulsa by its acts or omissions violated
plaintiff's rights under the Fourteenth Amendment by negligently
hiring and employing the individual defendant officers, by failing
to enforce the internal regulation that the individual officers follow
constitutional guidelines, by failing to train the individual officers
with regard to constitutional rights, or by failing to establish
~departmental guidelines implementing constitutional rights. The weight
of authority in cases similar to the one at hand is that the judiciary
should not undertake to create a new and independent remedy directly
unaer thé Constitution when by so doing the legislative scheme would
- be subverted. beference should be given to Concress' decision not to |
extend §1983 liability to municipalities. Jones v. McElroy, 429 F.
Supp. 848 (E.D.VPa. 1977): Crosley v. Davis, 426 F. Supp. 389 (E.D.

Pa. 1977); Jamison v. McCurrie, 388 F. Supp. 990 (N.D. Ill. 1975);

Perry v. Linke, 394 F. Supp. 323 (N.D. Ohio 1974); Perzanowski v. Salvio,
369 F. Supp. 223 (D. Conn. 1974); Washington v. Brantley, 352 F. Supp.

559 (M.D. Fla. 1972). Additionally, the type of claim necessary to

invoke jurisdiction under Section 1331 is a constiﬁutional deprivation

and not a mere negligence tort action. The Court finds that the plaintiff
herein has failed to allege facts sufficient to state a claim under
Section 1331 for violation of a constitutional right.

The Court therefore finds that there ik no federal claim against
~the aefendant City of Tulsa, under either Section 1983 or under Séction(
1331. This Court will not accept pendent jurisdiction of the claim
against the City based upon the state statute, 76 0.S. § 6, when the
.federal claim has been dismissed. Aldinger v. Howard, 427 U.S. 1 (1976);

United Mine Workers v. Gibbs, 338 U.S. 715 (1966). Therefore, the claim
>

against the City of Tulsa must be dismissed.

i



- In their Motion to.Dismiss, the individual defendants allege
that the plaintiff has failed to allege damages under either Section
1983 or Section 1331, and that the plaintiff has failed to allege
conduct of constitutional magnitude under Section 1331. The Court
finds that it is without sufficient facts or information at this time
to grant such a motion, and the Motion to Dismiss as to the individual
defendants will be overruled at this time. Defendants are given 20
days from this date to plead Or answer.

The Court also has ﬁnder consideration the Motion to Strike plaintiff's
prayer for award of attorney's fees under 42 U.S.C. § 1988. It is within
the discretion of the Court to award attorney's fees in an action under
42 UfS.C. § 1983 when the circumstances warrant Such recovery. There-
fore, the Motion to Strike will be overruled at this time, subject to
renewal at a later date.

IT ;S, THEREFORE, ORDERED that the Motion to Dismiss as to the
defendanf City of Tulsa should be and the same is hereby sustained.

IT IS FURTHER ORDERED that the Motion to Dismiss as to the
individual defendants should be and the same is hereby overruled. These
defendants are given twenty (20) days from this date to pleadwor answer.

IT IS FURTHER ORDERED that the Motion to Strike plaintiff's prayer
for award of attorney's fees should be and the same is hereby overruled,

subject to renewal at a later date.

ENTERED this .2’ “day of S b | 1977,

/

G, Z.

CHIEF UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

FARRELL WILLIAM JONES,
Plaintiff,

vs. 77-C-137-B
REX WEBB, C.W. HODGES, R.N. DICK,
" and BOB SELLERS, Individually and
as police officers in the Police
Department of the City of Tulsa,
Oklahoma; and the CITY OF TULSA,
a municipal corporation,

FILED

SEP 2 1977

Defendants.

B

~Jack C. Silver, Clerk
U. S. DISTRICT COURY

ORDER

The Court has for consideration the Combined Motions of the
defendanﬁs to Dismiss the Complaint against each of them for failure
of the plaintiff to state a claim and to Strike from the Complaint
the prayer for recovery of attorney's fees, and the brief in support
thereof; the aﬁendment to the Motipn to Dismiss filed by the defendants
and the brief in support thereof; and the plaintiff's brief in response
to defendants' motion to dismiss and the amendment thereto; and, having
carefully perused the entire file and being fully advised in the premises,
finds:

This is a civil rights action against the individual defendants,
individually and as police officers of the City of Tulsa, Oklahoma, and
against the City of Tulsa, Oklahoma, for the alleged deprivation of
plaintiff's right to be free from illegal seizures of his person, from
il%egal arrest, from illegal detention and/imprisonment, and from
: menﬁal abuse and intimidation. Plaintiff alleges that on or about
May 14, 1976, he was confronted by the individual defendant officers
and arrested for harboring a fugitive from justice; that during the
course of the arrest he was struck, kicked ?nd physically abused by
the individual defendants; that he was chgfgéd with interfering with

¢
-an officer; and that at the conclusion of these events, he was caused

i

to be carried. in an automobile by the defendants to the Tulsa Police



. " ‘ .

Headquarters of the City Police Department located at 600 Civic Center
Street, City of Tulsa, Oklahoma, without probable cause and caused to
be there imprisoned. Plaintiff contends that the acts of the individual
defendants herein were done in the defendants' official capacities, were
performed under color of the statuteé and ordinances of the City of
Tulsa and the State of Oklahoma, and that the defendants were the servants,
agents, and employees.of the City of Tulsa, so that their acts are imputed
to thefdefendant City of Tulsa. Plaintiff alleges damages in excess of
this Court's jurisdictional requirement, and also prays this Court for
an award of attorney's fees.
Defendants move this Court to dismiss the complaint against each
of them on the ground that the complaint fails to state any act or
omissions on the part of the defendants which’would confer jurisdiction.
The Court will deal first with the motion of the City of Tulsa, and then
with the motion of the individual defendants:
| In tlemotion to dismiss and the amended motion to dismiss, the
. defendant City of Tulsa asserts that this Court lacks jurisdiciﬁon
of thg defendant City for the following reasons:
1) That the City of Tulsa, Oklahoma is a municipal corporation
and political subdivision of the State of Oklahoma, and is not a
"person" within the purview of 42 U.S.C. § 1983 and is therefore
not a proper party defendant;
2) That the plaintiff has failed to plead facts sufficient to
invoke this Court's jurisdiction against theydefendant City of Tulsa
under 28 U.S.C. § 1331;
3) That the City of Tulsa, Oklahoma is a municipal corporation
and a political subdivision of the State of Oklahoma, and is not
subject to pendent jurisdiction in an &action brought pursuant to
the provisioﬁs of 42 U.S.C. § 1983 or under 28 U.S.C. § 1331; and
4) That the plaintiff has failed to satisfy the jurisdictional
prerequisites set forth in the Oklahoma Governmental Tort Liability

Act, 11 O0.s5. § 1756.



" The Court finds thét the Motion to Dismiss filed by the defendant
City of Tulsa should be sustained on all of the four abovementioned
grounds. It is now an established rule of law that a muhicipality is
not a "person" within the meaning of 42 U.S.C. § 1983, and therefore
is not a proper party defendant in this case under § 1983. City of
Kenosha v. Bruno, 412 U.S. 507 (1973); Moor v. County of Alameda,

411 U.3. 693 (1973),-£eh. denied, 412 U.S. 963 (1973).

Plaintiff amended his complaint, seeking to invoke the jurisdiction
‘of this Court against the City of Tulsa under 28 U.S.C. § 1331, by
alleging that the City of Tulsa by its acts or omissions violated
plaintiff's rightsuunder the Fourteenth Amendment by negligently
hiring and employing the individual defendant officers, by failing
to enforce the internal regulation that the individual officers follow
constitutional guidelines, by fail%ng toitrain the individual officers
with regard to constitutional righfs, or by failing to establish
departmental guidelines implementing constitutional rights. The Weight
of authority in cases similar to the one at hand is that the judiciary
éhould not undertake to create a new and independent remedy directly
under the Constitution when by so doing the legislative scheme would
be subverted. Deference should be given to Congress' decision not to
extend § 1983 liability to municipalities. Jones v. McElroy, 429 F.
Supp. 848 (E.D. Pa. 1977); Crosley v. Davis, 426 F. Supp. 389 (E.D.
Pa. 1977); Jamison v. Mcéurrie, 388 F. Supp. 990 (N.D. Ill. 1975);
Perry v. Linke, 394 F. Supp. 323 (N.D. Ohio 1974); Perzanowski v. Salvio,
369 F. Supp. 223 (D. Conn. 1974); Washington v. Brantley, 352 F. Supp.
559 (M.D. Fla. 1972). Additionally,.the type of claim necessary to
invoke jurisdiétion under Section 1331 is alconstitutional deprivation
handJnot a mere negligence tort action. The Court finds that the plaintiff
herein has failed to allege facts sufficient to state a claim ﬁnder
Section 1331 for violation of a constitutional right.

The Court therefore finds that there is no federal claim against
‘the defendant City of Tulsa, under either Sébtion 1983 or under Section

1331. This Court will not accept pendent/jurisdiction of the claim



agaihst the City based ﬁpon the state statute, 76 0.5. § €, when the
federal claim has been dismissed. Aldinger v. Howard, 427 U.S. 1 (1976);
United Mine Workers v. Gibbs, 338 U.S. 715 (1966).

Finally, the claim against the City of Tulsa is jurisdictionally
defective in that plaintiff has failed to satiéfy the 6-month filing
requirement of 11 0.S. § 1756. That statute requires any person with
a claim against a‘municipality to commence the action within six (6)
months after giving the required 30-day notice of claim to the City.

‘The plaintiff herein gave the 30-day notice of claim, but failed to
commence this action within six months of that notice. The statute

is éxplicit in staéing that "[n]Jo action for any cause arising under this
Act shall be maintained, unless such valid notice has been given and
unless the action is commenced within six (6) months after such notice."
Therefore, the claim against the C%ty of Tulsa must be dismissed.

In their Motion to Dismiss, the individual defendants allege
~that the plaintiff has failed to allege damages under either Section
1983 or Section 1331, and that the plaintiff has failed to allege
éonduét of constitutional magnitude under Section 1331. The Court
finds that it is without sufficient facts or information at this time
to grant such a motion, and the Motion to Dismiss as to the individual
defendants will be overruled at this time. Defendants are given 20
days from this date to plead or answer.

The Court also has under conéideration the Motion to Strike plaintiff's
prayer for. award of attorney's fees under 42 U.S.C. § 1988. It is within
the discretion of the Court to award attorney's fees in an action under
42 U.S.C. § 1983 when the circumstances warrant such recovery. There-
fore, the Motion to Strike will be overruleg at this time, subject to
“renéwal at a later date.

IT IS, THEREFORE, ORDERED that the Motion to Dismiss as td the
defendant City of Tulsa should bé and the same is hereby sustained.

IT IS FURTHER ORDERED that the Motion to Dismiss as to the
individual defendants should be and the samé is hereby overruled. These

o

defendants are given twenty (20) days from this date to plead or answer.

i



IT IS FURTHER ORDERED that the Motion to Strike plaintiff's prayer
for award of attorney's fees should be and the same is hereby overruled,

subject to renewal at a later date.

ENTERED this "'/day of Lnwmbe |, 1977.

4

CHIEF UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

THURMOND CAROL KNIGHT,
Plaintiff,

vs. 77-C-138-B
E. PIERCE, D. BEEN, F. WOOD,
Individually and as police
officers in the Police Depart-
ment of the City of Tulsa,
Oklahoma, and the CITY OF TULSA,
a municipal corporation,

FI1LED

SEP 2 1977

vvvvvvvvvvvvvv

Defendants.

Jack C. Silver, Clerk
Y. S. DISTRICT COURT

ORDER

The Court has for consideratién the Combined Motions of the
defendants to Dismiss the Complaint against each of them for failure
of the plaintiff to state a claim and to Strike from the Complaint
ﬁhe prayer for recovery of attorney's fees, and the brief in support
thereof; the amendment to the Motion to Dismiss filed by the defendants
and the brief in support thereof; and the plaintiff's brief in response
to defendants' motion to dismiss and the‘amendment thereto; and, having
carefully perused the entire file and being fully advised in the premises,
finds: |

This is a civil rights action against the individual defendants,
individually and as police officers of the City of Tulsa, Oklahoma, and
against the Ctiy of Tulsa, Oklahoma, for the alleged deprivation of
plaintiff's riéht to be free from illegal SFarches and seizures, from
~property damage resulting therefrom and from mental abuse and intimidation
Plaintiff alleges that on or about June 3, 1976, he was confroﬂted by |
the individual defendants and was arrested for public intoxication and
reckless handling of a firearm; that after the arrest on these two charges
'the defendant officers searched plaintiff's, place of business and various
property damage occurred. Plaintiff furtﬁér alleges that on July 1, 1976

the plaintiff filed a Motion to OQuash, Set Aside and Dismiss Information



o ) . .

~ The Céurt finds that the Motion to Dismiss filed by the defendant
City of Tulsa should be sustained on‘all of the four abovementioned
grounds. It is now an established rule of law that a municipality is
not a "pe?sdn“ within the meaning of 42 U.S.C. § 1983, and therefore
is not a proper party defendant in this case under § 1983. City of
Kenosha v. Bruno, 412 U.S. 507 (1973); Moor v. County of Alameda,
411 U.S. 693 (1973), reh. denied, 412 U.S. 963 (1973).

| Piaintiff amended his complaint, seeking to invoke the jurisdiction
of this Court against the City of Tulsa under 28 U.S.C. § 1331, by
alleging that theCity of Tulsa by its acts or omissions violated
plaintiff's rights-under the Fourteenth Amendment by negligently
hiring and employing the individual defendant officers, by failing
to enforce the internal regulation that the individual officers follow
constitutional guidelines, by failing to train the individual officers
with regard to constitutional rights, or by failing to establish
departmeﬁtal guidelines implementing constitutional rights. The weight
- of . authority in cases similar to the one at haud is that the judiciary
should not undertake to create a new and independent remedy directly
under the Constitution wheh by so doing the legislative schemé would
be subverted. Deference should be given to Congress' decision not to
extend § 1983 liability to municipalities. Jones v. McElroy, 429 F.
Supp. 848 (E.D. Pa. 1977);‘Crosley v. Davis, 426 F. Supp. 389 (E.D.
Pa. 1977); Jamison v. McCurrie, 388 F. Supp. 990 (N.D. Ill. 1975);
Perry v. Linke, 394 F. Supp. 323 (N.D. Ohio 1974); Perzanowski v. Salvio,
369 F. Supp. 223 (D. Conn. 1974); Washington v. Brantley, 352 F. Supp.
559 (M.D. Fla. 1972). Additionally, the type of claim necessary to
invoke jurisdiction under Séction 1331 is a constitutional deprivation
and. not a mere negligence tort action. Thel Court finds that the’plaintiff
”ﬁerein has failed to allege facts sufficient to state a claim under
Section 1331 for violation of a constitutional right.
The Court therefore finds that there is no federal claim against

. the defendant City of Tulsa, under either Section 1983 or under Section

1331. This Court will not accept pendent/jﬁrisdiction of the claim



against the City based onn the state statute, 76 0.S. § 6, when the
federal claim has been dismissed. Aldinger v. Howard, 427 U.S. 1 (1976);
United Mine Workers v. Gibbs, 338 U.S. 715 (1966).

Finally, the claim against the City of Tulsa is jurisdictionally
defective in that the plaintiff has failed to satisfy the 30-day claim
requirement of 11 0.5. § 1756. That statute requires any person with
a claim against a municipality to present to the governing body of the
municipality within 30 déys after the alleged loss or injury, a written
notice stating the time, place and circumstances thereof, and the amount
of compensation or other relief demanded. The statute is explicit in
stating that "[n]o”action for any cause arising under this Act shall be
maintained, unless such valid notice has been given and unless the
action is commenced within six (6) months after such notice." In the
instant action, the defendant Citywof Tulsa has no records indicating
that the:plaintiff at any time prior to the commencement of these
~proceedings filed a claim with the City of Tulsa involving the subject
matﬁer presently before this Court. Further, the complaint in this
actioh was not filed for over ten months subsequent to the alleged
incident of June 3, 1976. Therefofe, the claim against the City of
Tulsa must be dismissed.

In their Motion to Dismiss, the individual defendants allege
that the plaintiff has failed to allege damages under either Section
1983 or SectionA133l, and that thé plaintiff has failed to allege
conduct ofvconétitutional magnitude under Section 1331. The Court
finds that it is without sufficient facts or information at this time
to grant such a motion, and the Motion to Dismiss as to the individual
defendants will be overruled at this time. j Defendants are given 20
Hdayé‘from this date to plead or answer.

The Court also has under consideration the Motion to Strike plaintiff's
prayer for award of attorney's fées under 42 U.S.C. § 1988. It is within
the discretion of the Court to award attorney's fees in an action under

¥

42 U.S.C. § 1983 when the circumstances warrant such recovery. There-

e

fore, the Motion to Strike will be overruled at this time, subject

to renewal at a later date.



IT IS, THEREFORE, ORDERED that the Motion to Dismiss as to the
defendant City of Tulsa should be and the same is hereby sustained.

IT IS FURTHER ORDERED that the Motion to Dismiss as to the
individual defendants should be and the same is hereby overruled. These
defendants are given twentj (20) days from this date to plead or answer.

IT IS FURTHER ORDERED that the Motion to Strike plaintiff's prayer
for awérd of attorney's fees should be and the same is hereby overruled,

subject to renewal at a later date.

ENTERED this _,z"’/day of Ao M, 1977.

4

CHIEF UNITED‘STATES DISTRICT JUDGE



IN'THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

WILLIAM HERSHEL MURRAY,
Plaintiff,

vS. 77-C-139-B
D.R. COMSTOCK and R.A. WOOD,
Individually and as police
officers in the Police Department
of the City of Tulsa, Oklahoma,
and the CITY OF TULSA, a municipal
corporation, )

F1LED

SEP 2 1977

Defendants.

' S S St N Nt S e e e St St S? N

‘ Jack C. Sif Hver, Clerk
o RD E R U. S. DISTRICT COURT

The pourt has for consideration the Combined Motions of the
defendangs to Dismiss the Complaint against each of them for failure
‘ of the plaintiff to state a claim and to Strike from the Complaint
the prayer for recovery of attorney's fees, and the brief in support
thereof; the amendment fo fhe Motion to Dismiss filed by the defendants
and the brief in support thereof; and the plaintiff's brief in response
to defendants' motion to dismissvand the amendment thereto; and, having
carefully perused the entife file and being fully advised in the premises,
finds:

This is a civil rights action against the individual defendants,
individually and as police officers of the City of Tulsa, Oklahoma, and
against the City of Tulsa, Oklahoma, for the alleged deprivation of
plaintiff's right to be free from illegal seizures of his person, from
1llegal arrest, from illegal detention and‘imprisqnment, and from physical
"and mental abuse and intimidation. Plaintiff alleges that on or about
December 19, 1976, he was arrested and charged with disturbing the public
peace by the defendant officers, although the misdemeanor was not
~committed in their presence and there was no warrant for his arrest;
that the defendant officers caused the cqypiaining witnesses to state
that they arrested the defendant; and that, without probable cause,

the defendant officers caused plaintiff to be carried in an automobile



) ‘ .

to‘the Tulsa Police Headquarters of the City Police Department located
at 600 Civic Center Street, City of Tulsa, Oklahoma, and caused him to
be there imprisoned. Plaintiff contends that the acts or omissions
of the individual defendants herein were done in the defendants' official
capacities, were performed under color of the statutes and ordinances
of the City of Tulsa and the State of Oklahoma, and that the defendants
were the servants, agents, and employees of the City of Tulsa, so that
their écts are imputed to the defendant City of Tulsa. Plaintiff alleges
damages in excess of this Court's jurisdictional requirement, and also
prays this Court for an award of attorney's fees.
Defendants move this Court to dismiss the complaint against each
of them on the ground that the complaint faiis to state any act or
omissions:on the part of the defendants which would confer jurisdiction.
The Court will deal first with the motion of the City of Tulsa, and then
with‘the’motion of the individual defendants:
In éhe motion to dismiss and the amended motion to dismiss, the
" defendant City of Tulsa asserts that this Court lacks jurisdiction of
the defendant City for the following reasons:
1) That the City of Tulsa, Oklahoma is a municipal corpération
and political subdivision of the State of Oklahoma, and is not a
"person" within the purview of 42 U.S.C. § 1983 and is therefore
not a proper party defendant; |
v2) That the plaintiff has failed to plead facts sufficient to
invoke this Court's jurisdictioh against the defendant City of Tulsa
under 28 U.S.C. § 1331;
3) That the City of Tulsa, Oklahoma is a municipal corporation
and a political subdivision of the State of Oklahoma, and is not
. subject to pendent jurisdiction in an betion brought pursuant to
Wthe provisions of 42 U.S.C. § 1983 or under 28 U.S.C. § 1331; and
4) That the plaintiff has failed to satisfy the jurisdictional

prerequisites set forth in the Oklahoma Governmental Tort Liability

Act, 11 0.S. § 1756.



' The Court finds thét the Motion to Dismiss filed by the defendant
Ciﬁy of Tulsa should be sustained on .all of the four abovementioned
grounds. It is now an established rule of law that a municipality is
not a "person" within the meaning of 42 U.S.C. § 1983, and therefore
is not a proper party defendant in this case under § 1983. City of
Kenosha v. Bruno, 412‘U.S. 507 (1973); Moor v. County of Alameda,

411 U.S. 693 (1973), reh. denied, 412 U.S. 963 (1973).

Plaintiff amended his complaint, seeking to invoke the jurisdiction
of this Court against the City of Tulsa under 28 U.S.C. § 1331, by
alleging that the City of Tulsa by its acts or omissions violated
plaintiff's rightsAunder the Fourteenth Amendment by negligently
hiring and employing the individual defendant officers, by failing
to enforce the internal regulation that the individual officers follow
constitutional guidelines, by fail;ng to train the individual officers
with regérd to constitutional rights, or by failing to establish

:departmentallguidelines implementing constitutional rights. The weight
of éuthority in cases similar to the one at hand is that the judiciary
shoula not undertake to create a new and independent remedy directly
under the Constitution when by so aoing the legislative scheme would
be subverted. Deference should be given to Congress' decision not to
extend § 1983 liability to municipalities. Jones v. McElroy, 429 F.
Supp. 848 (E.D. Pa. 1977); Crosley v. Davis, 426 F. Supp. 389 (E.D.

Pa. 1977); Jamison v. McCufrie, 358 F. Supp. 990 (N.D. Ill. 1975);

Perry v. Linke, 394 F. Supp. 323 (N.D. Ohio 1974); Perzanowski v. Salvio,
369 F. Supp. 223 (D. Conn. 1974); Washington v. Brantléy, 352 F. Supp.
559 (M.D. Fla..l972). Additionally, the type of claim necessary to
invoke jurisdiction under Section 1331 is ajconstitutional deprivation

“andknot a mere negligence tort action. The Court finds that the plaintiff
herein has failed to allege facts sufficient to state a claim under
Section 1331 for violation of a éonstitutional right.

The Court thereforefinds that there is no federal claim against
 the defendant City of Tulsa, under eitherkSe;tion 1983 or under Section

p
1331. This Court will not accept pendent jurisdiction of the claim

i



agaihst the City based dpon the state statute, 76 0.S. § 6, when the
federal claim has been dismissed. Aldinger v. Howard, 427 U.S. 1 (1976) ;
United Mine Workers v. Gibbs, 338 U.S. 715 (1966).

Finally, the claim against the City of Tulsa is jurisdictionally
defective in that the plaintiff has failed to satisfy the 30-day claim
requirement of 11 0.S. § 1756. That statute requires any person with
a claim against a’municipality to present to the governing body of the
municipality within 30 days after the alleged loss or injury, a written
notice stating the time, place and circumstances thereof, and the amount
of compensation or other relief demanded. The statute is explicit in
stafing that "[n]o”action for any cause arising under this Act shall be
maintained, uniess such valid notice has been given . . . ." In the
instant action, plaintiff complains of the alleged deprivations of his
civil rights on December 19, l976.h The written claim was not received
by the defendant City of Tulsa until January 19, 1977, thirty-one (31)

days from the date of the supposed injury. Therefore, the claim
against the City bf Tulsa must be dismissed.

| In their Motion to Dismiss, the individual defendants allege

that the plaintiff has failed to allege damages under either Section
1983 or Section 1331, and that the plaintiff has failed to allege
conduct of constitutional magnitude under Section 1331. The Court
finds that it is without sufficient facts or information at this time
to grant such a motion,.and the Mdtion to Dismiss as to the individual
defendants. will be overruled at this time. Defendants are given 20
days from this date to plead or answer.

The Court also has under consideration the Motion to Strike plaintiff's
- prayer for award of attorney's fees under %2 U.S.C. § 1988. It is within
“thefdiscretion of the Court to award attorney's fees in an action under
42 U.S.C. § 1983 when the circumstances warrant such recovery.' There-
fore, the Motion to Strike will be overruled at this time, subject to

renewal at a later date.



IT IS, THEREFORE, ORDERED that the Motion to Dismiss as to the
defendant City of Tulsa should be and the same is hereby sustained.

IT IS FURTHER ORDERED fhat'the Motion to Dismiss as to the
individual defendants should be and éhe same is hereby overruled. These
defendants are given twenty (20) days from this date to plead or answer.

IT IS FURTHER ORDERED that the Motion to Strike plaintiff's prayer
for award of attorney's fees should be and the same is hereby overruled,

subject to renewal at a later date.

ENTERED this EgZMday of \W , 1977.

o

@KT§W

CHIEF UNI STATES DISTRICT JUDGE



IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

THEODORE WILLIAM FRY, )

)

Plaintiff, )

)

vs. ) 77-C-1406-B
)

M. SEYMOUR, D. DIAMOND, R. CHANCE, )

B. GROTTS, P. CAMBLIN, L. BAYLES, )

J. PARSQNS, B. McDONALD, J. UHLES, )

~Individually and as police officers )

in the Police Department of the )

)

)

)

)

City of Tulsa, Oklahoma; and the
CITY OF TULSA, a municipal corporation,

FI1LED

SEP 2 1977

Defendants.

Jack C. Silver, Clerk

ORDER U. S. DISTRICT COURT

¥

Thé Court has for consideration the Combined Motions of the
defendants to Dismiss the Complaint against each of them for failure
-of the plaintiff to state a claim and to Strike from the Complaint
the prayer for recovery df attorney's fees, and the brief in ‘support
thereof; the amendment to the Motion to Dismiss filed by the defendants
and the brief in support thereof; and the plaintiff's brief in response
to defendants' motion to dismiss and the amendment thereto; and, having
carefully perused the entire file and being fully advised in the premises,
finds: |

This is a civil rights action against the individual defendants,
individually and as police officers of the City of Tulsa, Oklahoma, and
against the City of Tulsa, Oklahoma, for the alleged deprivation of
plaintiff's right to be free from illegal Iseizures of his person, from
’illégal arrest, and from physical and mental abuse and intimidation.
Plaintiff alleges that on or about April 24, 1976 he was confronted
by the defendant officers and arrested for outragihg the public
decency; that during the course of fhe arrest he was physically abused
by one or more of the individual defendagté far in excess of the force

{
required to arrest the plaintiff; and that, without probable cause,



the defendant officers‘caused plaintiff to be carried in an auto-
‘mobile to the Tulsa Police Headquarters of the City Police Department
located at 600 Civic Center Street, City of Tulsa, Oklahoma, and
caused him to be there imprisoned. Plaintiff contends that the acts
or omissions of the individual defendants herein were done in the
defendants' official capacities, were performed under color of the
statutes and ordinances of the City of Tulsa and the State of Oklahoma,
and that the defendants were the servants, agents, and employees of the
City of Tulsa, so that their acts are imputed to the defendant City of
- Tulsa. Plaintiff alleges damages in excess of this Court's juris-
dictional requireﬁent, and also prays this Court for an award of
attorney's fees.

Defendants move this Court to dismiss the complaint against each
of them on the ground that the cowplaint fails to state any act or
omissions on the part of the defeﬁdants which would confer jurisdiction.
The Court will deal first with the motion of the City of Tulsa, and then
with the motion of the individual defendants:

"In the motion to dismiss and the amended motion to dismiss, the
defendant City of Tulsa asserts that this Court lacks jurisdiction of
the defendant City for the following reasons:

1) That the City of Tulsa, Oklahoma is a municipal corporation

and political subdivision of the State of Oklahoma, and is not a

"person" within‘théypurview‘of 42 U.S.C. § 1983 and is therefore

not a proper party defendant;

2) That the plaintiff has failed to plead facté sufficient to

invoke this Court's jurisdiction against the defendant City of

Tulsa unéer 28 U.S.C. § 1331; l

wu 3) That the City of Tulsa, Oklahoma is a municipal corporation
and a political subdivision'of the State of Oklahoma, and is not
subject to pendent jurisdiction in an action brought pursuant to
the provisions of 42 U.S.C. § 1983 or under 28 U.S.C. § 1331; and

4) That the plaintiff has failed to‘gétisfy the jurisdictional

prerequisites set forth in the Oklakoma Governmental Tort Liability

Act, 11 0.5. § 1756.



The Court finds tﬁat the Motion to Dismiss filed by the defendant
City of Tulsa should be sustained on all of the four abovementioned
grounds; It is now an established rule of law that a municipality is
not a "person" within the meaning of 42 U.S5.C. § 1983, and therefore
is not a proper party defendant in this case under § 1983. City of
Kenosha v. Bruno, 412 U.S. 507 (1973); Moor v. County of Alameda,

411 U.S. 693 (l973),yreh. denied, 412 U.S. 963 (1973).

Plaintiff amendéd his complaint, seeking to invoke the jurisdiction
of this Court against the City of Tulsa under 28 U.S.C. § 1331, by
~alleging that the City of Tulsa by its acts or omissions violated
pléintiff‘s righté under the Fourteenth Amendment by negligently
hiring and employing the individual defendant officers, by failing
to enforce the internal regulation that the individual officers follow
constitutional guidelines, by fai}ing to train the individual officers
with reqard to constitutional rigﬁts, or by failing to establish
departmental guidelines implementing constitutional rights. The weight
of'éuthority in cases similar to the one at hand is that the judiciary
(should not undertake to create a new and independent remedy directly
under the Constitution‘when by soxdoing‘the legislative scheme would
be subverted. Deference should be given to Congress' decision not to
extend § 1983 liability to municipalities. Jones v. McElroy, 429 F.
Supp. 848 (E.D. Pa. 1977); Crosley v. Davis, 426 F. Supp. 389 (E.D.

Pa. 1977); Jamison v. ﬁcCurrie, 388 F. Supp. 990 (N.D. I1ll. 1975);

Perry v. Linke, 394 F. Supp. 323 (N.D. Ohio 1974);: Perzanowski v. Salvio,
369 F. Supp. 223 (D. Conn. 1974); Washington v. Brantley, 352 F. Supp.

559 (M.D. Fla. 1972). Additionally, the type of claim necessary to

invoke jurisdiction under Section 1331 is‘a constitutional deprivation
raﬁdwnot a mere negligence tort action. The Court finds that the plaintiff
herein has failed to allege facts sufficient to state a claim'under
Section 1331 for violation of a constitutional right.

The Court therefore finds that there is no federal claim against
the defendant City of Tulsa, under either Section 1983 or under Section

1331. This Court will not accept penden% jurisdiction of the claim



against the City based upon theAstate statute, 76 0.S. § 6, when the
federal claim has been dismissed. Aldinger v. Howard, 427 U.S. 1 (1976);
United Mine Workers v. Gibbs, 338 U.S. 715 (1966).

| Finally, the claim against the City of Tulsa is jurisdictionally
defective in that plaintiff has failed to satisfy the 6-month filing
requirement of 11 0.S. § 1756. That statute requires any person with
a claim against a municipality to commence the action within six (6)
months after giving the required 30-day notice of claim to the City.
The plaintiff herein'gave the 30~-day notice of claim, but failed to
commence this action within six months of that notice. The notice of
~claim was filed with the City of Tulsa on May 3, 1976, and this action
was not commenced until April 11, 1977 -- more than ten months following
the written notice of claim. The statute is explicit in stating that
"[nlo action for any cause arising under this Act shall be maintained,
unless such valid notice has been given and unless the action is commenced
within six (6) months after such ;otice." Therefore, the claim against
the City of Tulsa must be dismissed.

In their Motion to Dismiss, the individual defendants allege
‘that'the plaintiff has failed to allege damages under either Section
1983 or Section 1331, and that the plaintiff has failed to allege
conduct of constitutional magnitude under Section 1331. The Court
finds that it is without sufficient facts or information at this time
to grant such a motion, and the Motion to Dismiss as to the individual
defendants will be ovefruled at this time. Defendants are given 20
days from this date to plead or answer.

The Court also has under consideration the Motion to Strike plaintiff's
prayer for award of attérney's fees under 42 U.S.C. § 1988. It is within
the discretioﬁ of the Court to award attorney's fees in an action under
42“U.S.C. § 1983 when the circumstances wa;rant such recovery. There-
fore; the Motion to Strike will be overruled at this time, subject to

renewal at a later date.



IT IS, THEREFORE, ORDERED that the Motion to Dismiss as to the
‘defendant City of Tulsa should be and the same is hereby sustained.

IT IS FURTHER ORDERED that the Motion to Dismiss as to the
individual defendants should be and the same is hereby overruled. These
defendants are given twenty (20) days from this date to plead or answer.

IT IS FURTHER ORDERED that the Motion to Strike plaintiff's prayer
for aWard of attorney's fees should be and the same is hereby overruled,

subject to renewal at a later date.

ENTERED this ;Z""/day of \ % ,éz L., 1977.

Cj;é&h CEE?

CHIEF UNITED STATES DISTRICT JUDGE



IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

RONALD BRADLEY McMINN,
Plaintiff,

vSs. 77~C~141-B
E.M. KIRKLAND, JERRY McKNIGHT,
and ERIC BAKER, Individually
and as police officers in the
Police Department of the City
-of Tulsa, Oklahoma, and the
CITY OF TULSA, a municipal
corporation,

FIlLED

SEP 2 1977

Jack C. Silver, Clorx
U. S. DISTRICT COURT

D N ™ o N R e g

Defendants.

ORDER

The:Court has for consideration the Combined Motions of the
defendants to Dismiss the Complaint against each of them for failure
Iofvthe plaintiff to state a claim and to Strike from the Complaint
the érayer for”recovefy of attorney's fees, and the brief in support
thereof; the amendment to the Motion to Dismiss filed by the defendants
and the brief in support thereof; and the plaintiff's brief in response
to defendants' motion to dismiss and the amendment thereto; and, having
carefully perused the eptire file and being fully advised in the premises,
finds: |

This is a civil rights action against the individual defendants,
individually and as police officers of the City of Tulsa, Oklahoma, and
against the C;ty of Tulsa, Oklahoma, for the alleged deprivation of
plaintiff's right to be free from physical; abuse to his person, and
frém.mental abuse and intimidation. Plaintiff alleges that on or about
October 11, 1975, he was pursued and stopped for speeding by the
defendant E.M. Kirkland, and thét shortly thereafter defendants
Jerry McKnight and Eric Baker arrived on the scene. Plaintiff alleges
that during his arrest, he was struck, kickéd and physically abused
by the individual defendants, and that hé‘was subsequently charged

with eluding an officer and resisting arrest. Plaintiff further



alléges that, at the cénclusion of these events, without probable cause,
‘the individual defendants caused plaintiff to be carried in an
automobile to the Tulsa Police Headquarters of the City Police Depart-
ment, located at 600 Civic Center Street, Tulsa, Oklahoma and caused
him to be there imprisoned. Plaintiff contends that the acts or omissions
of the individual defendants herein were done in the defendants'
official capacities,‘were performed under color of the statutes and
ordinances of the City of Tulsa and the State of Oklahoma,

and that the defendants were the servants, agents, and employees of the
,City of Tulsa, so that their acts are imputed to the defendant City of
Tulsa. Plaintiff“alleges damages in excess of this Court's juris-
dictional requirement, and also prays this Court for an award of
attorney's fees.

Defendants move this Court tg dismiss the complaint against each
of them on the ground that the coﬁplaint fails to state any act or
omissions on the part of the defendants which would confer jurisdiction.
The Court will deal first with the motion of the City of Tulsa, and then
(with‘the motion of the individual defendants:

In the motion to dismiss and the amended motion to dismiss, the
defendant City of Tulsa asserts that this Court lacks jurisdiction of
the defendant City for the following reasons:

1) That the City of Tulsa, Oklahoma is a municipal corporation

and political subdivision of the State of Oklahoma, and is not a

"person" within the purview of 42 U.S.C. § 1983 and is therefore

not a proper party defendant;

2) That the plaintiff has failed to plead facts sufficient to

invoke this Court's jurisdiction aga%nst the defendant City of

h~ Tulsa under 28 U.S5.C. § 1331;

3) Tﬁat the City of Tulsa, Oklahoma is a municipal corpération

and a political subdivision of the State of Oklahoma, and is not

subject to pendent jurisdiction in an action brought pursuant to
the provisionsof 42 U.S.C. § 1983 or ﬁnder 28 U.s.C. § 1331; and

4) That the plaintiff has failed téfsatisfy the jurisdictional

prerequisites set forth in the Oklahoma Governmental Tort Liability

Act, 11 0.S. § 1756.



The Court finds that the Motion to Dismiss filed by the defendant
City of Tulsa should be sustained on all of the four abovementioned
grounds. It is now an establishéd rule of law that a ﬁunicipality is
not a "person" within the meaning of 42 U.s.cC. § 1983, and therefore
is not a proper party defendant in this case under § 1983. City of
Kenosha v. Bruno; 412 U.S. 507 (1973); Moor v. County of Alameda,

411 U;S. 693 (1973), reh. denied, 412 U.S5. 963 (1973).

Plaintiff amended his complaint, seeking to invoke the jurisdiction
of this Court against the City of Tulsa under 28 U.s.C. § 1331, by
‘alleging that the .City of Tulsa by its acts or omissions violated
plaintiff's rights under the Fourteenth Amendment by negligently
hiring and employing the individual defendant officers, by failing
to enforce the internal regulation that the individual officers follow
thstitupional guidelines, by failing to train the individual officers
with reg;rd to constitutional rights, or by failing to establish
departmental guidelines implementing constitutional rights. The weight
of authority in cases similar to the one at hahd is that the judiciary
should not undertake to cfeate a new and independent remedy directly
under the Constitution when by so doing the legislative scheme would
be subverted. Deference should be given to Congress' decision not to
extend § 1983 liability té municipalities. Jones v. McElroy, 429 F.
Supp. 848 (E.D. Pa. 1977); Crosley v. Davis, 426 F. Supp. 389 (E.D.

Pa. 1977); Jamison v. McCurrie, 388 F. Supp. 990 (N.D. Ill. 1975);

Perry v. Linke, 394 F. Supp. 323 (N.D. Ohio 1974); Perzanowski v. Salvio,

369 F. Supp. 223 (D. Conn. 1974); Washington v. Brantley, 352 F. Supp.

559 (M.D. Fla. 1972). Additionally, the type of claim necessary to

invoke jurisdiction under Section 1331 is H constitutional deprivation

‘ éndwnot a mere negligence tort action. The Court finds that the plaintiff
has failed to allege facts sufficient to state a claim under Section 1331

for violation of a constitutional right.

The Court therefore finds that there is no federal claim against.
the defendant City of Tulsa, under eithe;,Section 1983 or under Section

©1331. This Court will not accept pendent jruisdiction of the claim

i



against the City based upon the state statute, 76 0.S. § 6, when the
federal claim has been aismissed. Aldinger v. Howard, 427 U.S. 1 (1976) ;
United Mine Workers v. Gibbs, 338 U.S. 715 (1966).

Finally, the claim against the City of Tulsa is jurisdictionally
defective in that plaintiff has failed to satisfy the 6-month filing
requirement of’ll 0.S. § 1756. That statute requires any person with
a claim against a municipality to commence the action within six (6)
months after giving the required 30-day notice of claim to the City.

The plaintiff herein gave the 30-day notice of claim, but failed

to commence this action within six months of that notice. The notice
-of claim was filed with the City of Tulsa on November 6, 1975, and this
action was not coﬁmenced until April 11, 1977 -- more than a year and
five months following the written notice of claim. The statute is
explicit in stating that "[n]o action for any cause arising under this
Act shall be maintained, unless sgch valid notice has been given and
unless the action is commenced wiéhin six (6) months after such notice."
Therefore, the claim against the City of Tulsa must be dismissed.

In their Motion to Dismiss, the individual defendants allege
lthatuthe plaintiff has failed to allege damages under either Section
1983 or Section 1331, and that the plaintiff has failed to allege
conduct of constitutional magnitude under Section 1331. The Court
finds that it is without sufficient facts or information at this time
to grant such a motion, and the Motion to Dismiss as to the individual
defendants will be ovefruled at £his time. Defendants are given 20
\ days from this date to pléad Or answer.

The Court also has under consideration the Motion to Strike plaintiff's
prayer for award of attorney's fees under 42 U.S.C. § 1988. It is within
the discretion of the Court to award atto%ney's fees in an action under
f42wUfS.C. § 1983 when the circumstances warrant such recovery. There-
fore, the Motion to Strike will be overruled at this time, subject to |

renewal at a later date.



IT IS, THEREFORE, -ORDERED that the Motion to Dismiss as to the
defendant City of Tulsa should be ana the same is hereby sustained.

IT IS FURTHER ORDERED that the Motion to Dismiss as to the
individual defendants should be énd the same is hereby overruled. These
defendants are given twenty (20) days from this date to plead or answer.

IT IS FURTHER ORDERED that the Motion to Strike plaintiff's prayer
for award of attorney's fees should be and the same is hereby overruled,

subject to renewal at a later date.

ENTERED this "‘/day of : éej»—m Lo, 1977.

CHIEF UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

SHARON MELTON,
Plaintiff,

vS. 77~-C-142-B
R.W. SHOCKEY and N.L. THOMPSON,
Individually and as police officers

of the Police Department of the

City of Tulsa, Oklahoma, and the

_CITY OF TULSA, a municipal corporation,

FI1LED

SEP 2 1977

F N o N e

Defendants.

Jack C. Silver, Clerk
ORDER U. S. DISTRICT COURT

The Court has for considerat;on the Combined Motions of the
defendants to Dismiss the Complaiﬁt against each of them for failure
of the plaintiff to state a claim and to Strike from the Complaint
the prayer for recovery of attorney's fees, and the brief in support
;theréof; the amendment to the Motion to Dismiss filed by the defendants
and the brief in support thereof; and the plaintiff's brief in response
to defendants' motion to dismiss and the amendment thereto; and, having
carefully perused the entire file and being fully advised in the premises,
finds:

This is a civil rights aCtién against the individual defendants,
individually and as police officers of the City of Tulsa, Oklahoma, and
against the City of Tulsa, Oklahoma, for the alleged deprivation of
plaintiff's right to be free from illegal seizures of her person, ffom
illegal arresé, from illegal detention and‘imprisonment, from mental
abﬁse and intimidation, and her right to release on reasonable bail,
personal recognizances or an attorney's recognizance. Plaintiff allegés
that on or about December 11, 1976, she was confronted by the defendant
R.W. Shockey and arrested for disturbing the peace and public intoxication
over her objections that she was not intoxicated in that she does th
drink and had not drunk anything intoxicéfing. The plaintiff alleges
' that, 'without probable cause, defendant Shockey caused plaintiff to

be carried in an automobile to the Tulsa Police Headquarters of the



B . .

City Police Department iocated‘ét 600 Civic Center Street, Tulsa,
Oklahoma, and caused hér to be there imprisoned. Plaintiff further
alleges that on her arrival at the Police Headquarters at approximately
v8:00'p.m., she was booked into the jail by the defendant N.L. Thompson,
over her protests that she was not intoxicated; that she was placed

in a locked and barred jail cell in the Tulsa County Jail, and

was there imprisoned for approximately 14 hours; that defendant
Thompson abused his discretion; and that she was never brought

before a judge, court, or magistrate; and that she was never able to
make bail, post a bond, be released on her own recognizances, Or on

her attorney's recognizance, because she was being held on a public
intoxication charge for 6 hours. Plaintiff contends that the acts

of the individual defendants herein were done in the defendants' official
capacities, were performed under color of the statutes and ordinances
of the City of Tulsa and the State of Oklahoma, and that the defendants
were thg servants, agents, and emﬁloyees of the City of Tulsa, so that
their acts are imputed to the defendant City of Tulsa. Plaintiff
alleges damages in excess of this Court's jurisdictional regquirement,
‘and also prays. this Court for an award of attorney's fees.

Defendants move this Court to dismiss the complaint against each
of them on the ground that the complaint fails to state any act or
omissions on the part of the defendants which would confer jurisdiction.
The Court will Qeal first with the motion of the City of Tulsa, and then
with the motion of the individual defendants:

In the motion to dismiss and the amended motion to dismiss, the
defendant City of Tulsa asserts that this Court lacks jurisdiction
of the defendant City for the following reasons:

1) That the City of Tulsa, Oklahoma ié a municipal corporation

and a political subdivision of the Sgate of Oklahoma, and is not a

‘"person" within the purview of 42 U.S.C. § 1983 and is therefore
not a proper party defendant;

2) That the plaintiff has failed to plead facts sufficient to

~invok¢ this Court's jurisdiction against the defendant City of

. /
Tulsa under 28 U.S.C. § 1331; and [/



3) That the City.of Tulsa, Oklahoma is a municipal corporation
and a political subdivision of the State of Oklahoma, and is not
subject to pendent jurisdiction in an action brought pursuant to

the provisions of 42 U.S.C. § 1983 or under 28 U.S.C. § 1331.

The Court finds that the Motion to Dismiss filed by the defendant
City of Tulsa should be sustained on all of the three abovementioned
grounds. It is ﬁow én established rule of law that a municipality is
not a "person" within the meaning of 42 U.S.C. § 1983, and therefore
is not a proper party defendant in this case under § 1983. City of
- Kenosha v. Bruno, 412 U.S. 507 (1973); Moor v. County of Alameda,

411 U.S. 693 (1973), reh. denied, 412 U.S. 963 (1973).

Plaintiff amended her complaint, seeking to invoke the jurisdiction
of this Court against the City of Tulsa under 28 U.S.C. §1331, by
alleging that the City of Tulsa by its acts or omissions violated
plaintiff's rights under the Fourteenth Amendment by negligently
hiring and employing the individual defendant officers, by failing
to enforce the internal regulation that the individual officers follow
lconstitutional“guidelines, by failing to train the individual officers
with regard to constitutional rights, or by féiling to establish
departmental guidelines implementing constitutional rights. The weight
of authority in cases similar to the one at hand is that the judiciary
should not undertake to create a new and independent remedy directly
under the Constitution Qhen by sd doing the legislative scheme would
be subverted. Deference should be given to Congress' decision not to
extend § 1983 liability to municipalities. Jones v. McElroy, 429 F.
Supp. 848 (E.D. Pa. 1977); Crosley v. Davis, 426 F. Supp. 389 (E.D.

Pa. 1977); Jamison v. McCurrie, 388 F. Supp. 990 (N.D. Ill. 1975);

| Pefry v. Linke, 394 F. Supp. 323 (N.D. Ohio 1974); Perzanowski v. Salvio,
369 F. Supp. 223 (D. Conn. 1974); Washington v. Brantley, 352‘F. Supp.

559 (M.D. Fla. 1972). Additionélly, the type of claim necessary to

invoke jurisdiction under Section 1331 is a constitutional deprivation
~and not a mere negligence tort action. The¢Court finds that the plaintiff
herein has failed to allege facts suffic{ént to state a claim under

‘Section 1331 for violation of a constitutional right.



The Court therefore finds that there is no federal claim against
the defendant City of Tulsa, under either Section 1983 or under Section
1331. This Court will not accept pendent jurisdiction of the claim
against the City based upon the state statute, 76 0.S. § 6, when the
federal claim has been dismissed. Aldinger v. Howard, 427 U.S. 1 (1976);
United Mine Workers v. Gibbs, 338 U.S. 715 (1966). Therefore, the claim
against the City of Tulsa must be dismissed.

In their Motion to Dismiss, the individual defendants allege
that the pléintiff has failed to allege damages under either Section
1983 or Section 1331, and that the plaintiff has failed to allege
conduct of constitutional ﬁagnitude under Section 1331. The Court
finds that it is without sufficient facts or information at this time
to grant such a motion, and the Motion to Dismiss as to the individual
defendagts will be overruled at tﬁis time. Defendants are given 20

days from this date to plead or answer.

The Court also has under consideration the Motion to Strike plaintiff's

‘prayer for award of attorney's fees under 42 U.S.C. § 1988. It is within

the discretion of the Court to award attorney's fees in an action under
42 U.S.C. § 1983 when the circumstances warrant such recovery. There-
fore, the Motion to Strike will be overruled ati this time, subject to
renewal at a later date.

IT IS, THERFORE, ORDERED that the Motion to Dismiss as to the
defendant‘city of Tulsa should be and the same is hereby sustained.

IT IS FURTHER ORDERED that the Motion to Dismiss as to the
individual defendants should be and the same is hereby overruled. These
defendants are given twenty (20) days from this date to plead or answer.

IT IS FURTHER ORDERED that the Motion‘to Strike plaintiff's prayer

for award of attorney's fees should be and the same is hereby overruled,

subject to renewal at a later date.

o ad » )
ENTERED this :X day of Jl4ptﬁ¢mjL&4 . , 1977.
<

¢

CHIEF UNITED STATES DISTRICT JUDGE




