IN THE UNITED STATES DISTRICT COURT§: §
FOR THE NORTHERN DISTRICT OF OKLAHOMA
APR 2 S 1977
CITY OF LAMAR, MISSOURI,

AND CITY OF FULTON, MISSOURI
' ' Joci C. Silver, Clerk

U, S. DISTRICT COURT

Plaintiffs,

V. Civil Action Nos.
CECIL D. ANDRUS, gE al., 75~C-216-C
76-C-374-C

Defendants.

STIPULATION OF SETTLEMENT

For the purpose of settling these actions, it is hereby
stipulated between the parties, as follows:

1. These suits were initiated by plaintiffs City of
Lamar and City of Fulton, Missouri, seeking a declaratory
order and other relief because of the expiration of their firm
power contracts with the defendant Southwestern Power Adminis-
tration, an agency of the defendant Department of Interior.

2. The defendants have agreed to enter new firm power
contracts with each of the plaintiffs, copies of which are
attached hereto.

3. The plaintiff City of Lamar has been provided with
power by defendant Southwestern Power Administration since
the expiration of its prior firm power contract on July 14, 1974,
for which a dispute has arisen over the proper amount of
payment. The parties agree to settle the outstanding unpaid
bills for power and energy furnished by the Southwestern
Power Administration to the City of Lamar during the period
July 1974 through March, 1977 for the amount of $148,682.56.
It is agreed that the amount currently deposited by the City
of Lamar in the escrow account with the Court, together with
accumulated interest to the effective date of the Lamar

contract set forth in paragraph 2 above, shall be paid over



forthwith to the defendant Southwestern Power Administration
in part payment of the amount due hereunder and that the
City of Lamar shall pay the remaining amounts due hereunder
directly to SPA in egual installments over a consecutive
eighteen month period, beginning May 1, 1977, with interest
on the unpaid balance at the rate of one-half percent (1/2%)
per month. It is also agreed that any additional amounts
billed by SPA to the City of Lamar for periods beyond March,
1977 and prior to the start of service under the contract
with the City of Lamar referred to in paragraph 2 will be
paid currently by that City on the basis of the amounts billed
by SPA.

4. The parties agree that the settlement set forth
herein provides the basis for the complete and final settle-
ment of these actions and any actions arising out of the
defendants' prior refusal to renew the plaintiffs'
firm power contracts with the defendant Southwestern Power
Administration. The parties agree that these actions may be
dismissed forthwith, with prejudice, and that such dismissal
is without prejudice to the rights of the plaintiffs with respect
to the contracts referred to in paragraph 2.

5. The parties agree that an Order shall be entered
forthwith dismissing these actions, with prejudice, and that
this Stipulation of Settlement shall be made a part thereof.

Respectfully submitted,

Charles F. Wheatley, Jr. % /

Wheatley & Miller

1112 Watergate Office Building
2600 Virginia Avenue, N.W.
Washington, D. C. 20037

Attorney for Plaintiffs

M%M

BARBARA ALLEN BABCOCR
Assistant Attorney General,
Civil Division




NATHAN G. GRAHAM
United States Attorney

/ / LN 7 L. 7, Cif"m / '
/ f’/‘ - - e :f‘ ‘ PP S AP

KENNETH P. SNOKE
Assistant United States Attorney

0 P

SIANLEY . ROSE

2

GERALD D. FREED/

K

HN N. HANSON

torneys, Department of Justice
ttorneys for Defendants
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UNITED STATES
DEPARTMENT OF THE INTERIOR
SQUTHWESTERY POWTIR ADMINISTRATION
POWER SALES COSNTRACT
Between

UNTTED 3TATTS OF MMERTCA

THE CITY OF LAMAR, MISSOURI

THIS CONTRACT, made and entered intoe this of I aday of

, 1977, by and between the UNITED STATES OF AMERICA, as

g%

represeéted by the Administrator, Southwestern Power Administratiocn, a
bureau of the Department of the Interior (hereinafter "sPAY), and THE
CITY OF LAMAR, MISSOURIT, a municipal corporation organized and existing
under the laws of the State of Missouri, acting through its duly authorized
officials (hereinafter "Lamar');
WITNESSETH, That

WHEREAS, under Section 5 of the Flood Control Act of 1944
(58 Stat. 887, 890; 16 U.S.C. 825s), the Secretary of the Interior is
authorized to transmit and dispose of electric power and energy generated
at reservoir dam projects under the control of the Department of the Army
in such manner as to encourage the most widespread use thereof at the
lowest possible rates to consumers consistent with sound busine55~

principles, at rates confirmed and approvad by the Federal Power

0310
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Article I, Section

Commission, and with preference in the sale of such power and energy given
to public bodies and cooperatives; and

WHEREAS, pursuant'to the said Section 5 of the Flood Control Act
of 1944, the Secrétary of the Interior has designated SPA as the agency to
market electric power and energy generated at the following reservoir dam

projocts:

Beaver Eufaula Sam Rayburn
Blakely Mountain Fort Gibson Stockton
Broken Bow Greexrs Ferry Table Rock

Bull Shoals Keystone Tenkiller Ferry
Clarence Cannon Narrows Harry S. Truman
Dardanelle Norfork Webbers Falls
DeGray Ozark Whitney
Denison Robert S. Kerr

WHEREAS, under the said Section 5 of the Flood Control Act of
1944, Lamar is granted a preference in the sale and disposition of power
and energy by SPA;

NOW, THEREFORE, in censideration of the mutual covenants herein

contained, the parties hereto contract and agree as follows:

ARTICLE 1

DEFINITIONS

Section 1. System of Lamar. The term "System of Lamar", as used

herecin, shall mean the transmission and related facilities owned and

operated by Lamar.
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Article I, Section 2

Section 2. Svstem of SPA. The term "System of spA™, as used herein,

shall mean the trensmission and related facilities owned by the United
States, and the transmission and related facilities owned by others in
which capacity is by contract available to and utilized by SPA for the

delivery of power and energy to Lamar vnder this Contract.

Section 3. Contract Year. The term "Contract Year'", as used herein,

shall mean the twelve-month period beginning on June 1 of each calendar

year and extending through May 31 of the following year.

Section 4. Month and Billing Period. The terms "month" and "billing

period", as used herein, shall mean the period beginning on the first day

and extending through the last day of each calendar moenth.

Section 5. Uncontrollable Force. The term "Uncontrollable Force",

as used herein, shall mean any force which is not within the control of
the party affected, including, but not limited to, failure of water
supply, failure of facilities, flood, earthquake, storm, lightning, fire,
epidemic, war, riot, civil disturbance, labor disturbence, sabotage, or
restraint by a court of general jurisdiction, which by exercise of due
diligence and foresight such party could not reasonably have been

expected to avoid.



Section 1.

Article II, Section 1
ARTICLE 1I

SALE OF FIRM POWER AND
ASSOCTATED ENERGY BY SPA

Sale of Firm Power. SPA shall sell and deliver, and Lamar

shall purchase and receive, the quantities of hydroelectric power (hereinafter

"Firm Power')

sot forth below, with quantities of associated energy (herein-—

after "Firm Energy') as provided under Section 5 of this Article 11:

(1)

(ii)

(iii)

Section 2.

(iv)

From start of service through
May 36, 1977 - 9,000 kw

During the period June 1, 1977,
through May 30, 1979 - 10,000 kw

During the period June 1, 1979,
through May 30, 1981 - 11,000 kw

During the Contract Year beginning
June 1, 1981, and thereafter during
the term of this Contract - 12,000 kw

Definitions Applicable to Sale of Firm Power. The following

definitions shall apply to the purchase and sale of Firm Pover by Lamar under

this Contract:

(1)

(i1)

The "Firm Contract Demand" for any month shall
be the maximunm rate in kilowatts at which SPA
is obligated during such month to deliver Firm
Energy to Lamar as set forth in Section 1 of
this Article II.

The "Firm Actual Demand" for any month shall

be the nusher of kilowatts equal to the sun

of the highest coincidental 30-minute integrated
demands recorded during such month at the points
of delivery set forth in Section 1 of

Article IIT, herveol.

4



Article 11, Section 3

(iii) The "Firm Billing Demand" for any month shall
be either the "Firm Contract Demand" or the
"Firm Actual Demand" for such month, whichever
is greater.

Section 3. Limitation on Purchase and Sale of Firm Pover. (a) It is
recognized by the parties hereto that the quantity of Firm Pover available

4 Vol 4! P L R R L R T . PR T
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characteristics of the reservoir dam projects for which SPA has been
designated marketing agency. It is expressly understood and agreed, there-
fore, that SPA shall not be obligated to sell and deliver, and that Lamar
shall not be entitled to purchase and receive, a quantity of Firm Power in
excess of 12,000 kilowatts, as set forth in Section 1 of this Article IL.

(b) The parties hereto shall from time to time, at the request
of either party, undertake engineering studies to establish load growth
projections on the System of Lamar. If any such engineering studies and
load growth projections show that Lamar's total system requirements will
exceed 12,000 kilowatts, Lamar covenants and agrees that it will promptly
by contract obtain the right to purchase and receive, from sources of
powver supply other than SPA, such quantities of power and associated
~energy as will thereafter be required to fulfill such total system load
requireﬁents in excess of 12,000 kilowatts.

(c¢) If at any time Lamar's "Firm Actual Demand" is greater
than 12,000 kilowatts, Lamar shall promptly. either -

(i) reduce its requiremonts for Firm Power by

permanently discennecting from the System of
Lamar power Joad with a maximum annual demand



Article II, Section 4

at least equal to the quantity by which such

"Firm Actual Demand" exceeds 12,000 kilowatts,

or

(ii) by contract obtain the right to purchase and

receive, from sources of power supply other

than SPA, such quantities of power and energy

as will be thereafter required to fulfill

Lamar's total system load requirements,
so that Lamar's "Firm Actual Demand" will not thereafter exceed 12,000
kilowatts. If Lamar does not promptly take such action as may be
necessary to fulfill the requirements of this Subsection (c), SPA may,
at its option, discontinue the delivery of power and energy under this
Contract upon thirty days' advance written motice to Lamar, and such
discontinuance shall continue until such time as Lamar demonstrates to the
satisfaction of SPA that it has, in fact, fulfilled such requirements.
Discontinuance of service by SPA to Lamar as herein provided shall not

relieve Lamar of its liability for the minimum monthly billing based upon

the “"Firm Contract Demand" during the period of such discontinuance.

Section 4. Increase in Firm Contract Demand. If at any time, or

from time to time, the "Firm Actual‘Demand" ig less than 12,000 kilowatts

but greater than the "Firm Contract Demand" set forth in parts (i), (ii), or
(iii) of Section 1 of this Article II, the number of kilowatts equal to such
"Firm Actual Demand” shall become the "Firm Contract Demand" under Section 1
of this Article II beginning on the first day of the billing period following

one month after the end of the billing period during which such "Firm Actual
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Article II, Section 5

Demand" was established by Lamar, unless within thirty days after the end

of the billing period during which such "Firm Actual Demand" was established,
SPA notifies Lrmar in writing that, in the sole judgment of SPA, additionzl
quantities of Firm Power are not then available for utilization under this

(REANS

Contract, in which event Lamar's "Firm Contract Demaud' shall remain either
thae "Firm Contract Denand” providad wader Section 1 of this axticle 1L, ov

the greatest "Firm Contract Demand” previously established by Lamar,

whichever is greater.

Section 5. Sale of Firm Energyv. (a) SPA shall sell and deliver,

and Lamar shall purchase and receive, such quantities of Firm Energy as
may be required by Lamar to fulfill its systeh load requirements.

(b) If at any time Lamar obtains by contract the right to purchase
and receive energy from a source of power supply other than SPA, the quantity
of Firm Energy which SPA is obligated to sell and deliver each month, and
which Lamar is entitled to purchase and receive, shall be computed to be a
quantity which parallels the load factor and load pattern of the System of

Lamar during such month.

Section 6. Rates and Charges for Firm Power and Firm Energy.

(a) Lamar shall compensate SPA each month for Firm Power and Firm Energy
purchased during the preceding billing period at the rates and under the
terms and conditions set forih in Rate Schedule "F-1", a copy of which is

attachad to this Contract identified as Dxhibit "1, and by this reference
H

~d



Article II, Section 6
(cont'd)
made a part hereof. It is understcood and agreed that the rates and/or
terms and conditions set forth in the said Rate Schedule "P-1", with the
confirmation and approval of the Federal Power Commission, may be increased,
decreased, modified, superseded, or supplemented, at any time, and from time
to time, and that if so increased, decreased, nodified, superseded, eor
supplemented, the new rates and/or terms and conditions shall thercupon
become effective and applicable to the purchase and sale of Firm Power and
Firm Energy under this Contract in accordance with and on the effective
date specified in the order of the Federal Pover Commission containing
such confirmation and approval.
(b) SPA shall promptly notify Lamar if the rates and/or terms
and conditions set forth in the said Rate Schedule "F-1", or the then
applicable rate schedule, have been modified, increased, decreased,
superseded, or supplemented. If the cost of Firm Power and Firm Energy
purchased by Lamar under this Contract 1s thereby increased, and if Tamar
does not wish to continue to purchase Firm Power and Firm Energy at such
increased cost, Lamar shall within six months after receipt of such notice
notify SPA in writing of its election to terminate this Contract in its
entirety, such termination to be effective on the first day of the billing
period specified by Lamar, but not later than twelve months from the date
of such notice to SPA, Firm Power and Firm Energy purchased by Lamar during
the period until the effective date of such termination shall be paid for at
the new rates and/or terms and conditicns as confirmed and approved by the

Federal Power Commission.



Article 111, Section 1

ARTICLE I11

POINTS OF DELIVERY AND METERING

Section 1. Points of Delivery. Power and Energy purchased by Lamar

under this Contract shall be delivered by SPA to Lamar at the feollowing
points of interconnection between the System of SPA and the System of Lamar:

s C, 1., Pd Yoo . FUCIE O 'y
(1) Cn the 8% kv gide of

({ Laaar's Scouth Substatlon
Substation #1):; and
2

(ii) On the 69 kv side of Lamar's North Substation
(Substation #2).

Section 2. Metering. (a) Power and energy delivered by SPA‘to Lamar
under this Contract shall be metered at the point or points of delivery.
Lamar shall have the right to install checkmeters at the point or points of
delivery. 1

(b) Each meter used under this Contract shall be read on or about
the last day of each billing period by an authorized representative of SPAa,
and may be simultaneously read by a representative of Lamar, if Lamar so
elects.

(c) Metering equipment shall be inspected and tested at least
once each year by the party responsible therefor, and at any time upon
reasonable request by either party. Metering equipment found to be
defective or inaccurate shall be repaired and readjusted or replaced. A
meter shall be considered inaccurate if it is found to deviate from an
accurate standard meter in excess of one-half of one percent when tested
at one hundred percent of load or one percent when tested at ten percent
of load. If any inspection or test discloses an error exceeding two

percent (2%), correction based upon the inaccuracy found shall be made



Article IV, Section 1

of the records of electric service furnished since the beginning of the
billing period immediately preceding the billing period during which the
test was made, and such correction when made shall constitute full
adjustment of any claim between the parties hereto arising out of such

inaccuracy of metering equipment.

ARTICLE IV

ACCOUNTING, BILLING, AND PAYMENT

Section 1. Billing by SPA. SPA shall maintain an accurate record

of the power and energy delivered to Lamar under this Contract. On or

before the twentieth day of each month SPA shall prepare and mail to Lamar
a billing statement setting forth in necessary detail the amount owed for
Firm Power and Firm Energy purchased by Lamar during the preceding billing

period.

Section 2. Payment by Lamar. (a) Billing statements rendered by

SPA pursuant to Section 1 of this Article IV shall be due and payable

within 30 days from the date of receipt thereof by Lamar, at:
Qffice of the Administrator
Southwestern Power Administration
P. 0. Draver 1619
Tulsa, Oklahoma 74101..
(b) If Lamar fails to pay any amount due under this Contract,

except with regard to a billing statement the accuracy or the amount of

which is in good faith disputed, SPA may, at its option, discontinue the

10



Article 1V, Section 2
(cont'd)

delivery of power and energy under this Contract upon ninety days' prior
written notice, unless payment of the amount due is made within such
ninety-day period; Provided, That, for purposes of this Subsection (b)
and Subsection (c), below, the phrase "good faith disputed" is not
intended, nor shall it be construed, to excuse or justify the failure to
make timely payment of any amount due SPA under this Contract if such
failure is based upon or involves a question or dispute regarding the
validity or applicability of an SPA rate schedule which has been duly
confirmed and approved by the Federal Power Comnission. Such discontinuanceg
by SPA of the delivery of power and energy, as hereinbefore provided, shall
not relieve Lamar of liability for the minimum SPA rate schedule chgrges
based upon the Firm Contract Demand during the period of such discontinuance,
and the rights granted SPA herein shall be in addition to all other remedies
available to SPA, either at law or in equity, for the breach of any of the
provisions of this Contract.

(c) If Lamar fails to pay any bill on or before the due date,
except that portion of any billing statement which is in good faith
disputed by Lamar, an interest charge of one percent {(17%) of the amount
wnpaid shall be added thereto as liquidated damages, and thereafter as
further liquidated damages, an interest charge of one percent (1%) of the
principal sum unpaid shall be added on the first day of each su;ceeding

billing period until the amount due, including interest, is paid in full.

11



Article V, Section 1

ARTICLE V

GENERAL PROVISTIONS

Section 1. Facilities Furnished by SPA.  SPA shall furnish, install,

maintain, and operate, or cause to be furnished, installed, maintained,
and operated, such facilities and cquipment, including metering equipment,
as may be reasonably necessary to deliver and meter the power and energy

purchased by Lamar, and to assurc reasonable protection to the System of

Lamar.

Section 2. TFacilities Furnished by Lamar. Lamar shall furnish,

install, maintain, and operate such facilities and equipment as may be
reasonably necessary to enable Lamar to receive power and energy at the
point of delivery, and to assure reasonable protection to the System of

SPA. Plans for the installation of vrotective equipment shall be

subnmitted to SPA for approval before such equipment is installed, but
such approval, if granted, shall not constitute a guaranty or waiver by

SPA with regard to the adequacy thereof.

Section 3. Character of Service. Power and energy purchased by

Lamar shall be delivered by SPA as three-phase alternating current, at

a frequency of approximately 60 cycles per second, and at a nominal voltage

of 69,000 wvolts.

12



Section 4. Continuity of Service. Power and energy purchased by
4 3 7 e
Lamar under this Contract shall be furnished continuously and/or 4s
scheduled except for iaterruptions or curta {lments in service caused by an

Uncontrollable Force, or by operation of devices installed for systex

protection, o¥ by the necessary installation, maintenance, repalr, and

b

Such iurerruntionsd O0r reducthlcens I S2UV1ICL,

h, shall not constitute a byeach of this Contract,
and neither party shall be liable to the other for damages resulting
therefrom. Except in case of an emcrgency, each party shall give the other
reasonable advance notice of temporary interruptions or curtailments in
service necessary for such installation, maintenance, repair, and replace-
ment of equipment, aad shall schedule such inter uptions or curtailments

e

80 as to cause the least inconvenience to the parties heret

Section 5. Power Factor. Lamar shall tazke power and energy at the
point of delivery at such povwer factor as will best serve its system at
such point, except that Lamar shall normally maintain a pover factox of
not less than ninety percent (90%) lagging. Lamar shall not impose a power
factor on the System of SPA which will result in an overload or impalrment

of such system, or which will interfere with the delivery of power and

energy by SPA to its other customers. If the power factor imposed at the
point of delivery by Lamar is such as to ovarload facilities or to impair

[
LI



Article V, Section 6

the service of SPA to its other customers, SPA shall have the right tc open,
or cause Lamar to open, such interconnecting switches as may be necessary

to eliminate such overload or impalrment of service.

Section 6. Reliability and Adequacv of Service., Electric service

rendaered by SPA uvader this Contract shzll meet accepted standards of
reliability and adequacy. 1If questions are raised concerning the quality
of service, factual data shall be obtained with respect to the character

of such service and appropriate corrective or remedial action shall be

proreptly taken by the party at fault.

Section 7. Reports and Information. Each party hereto shall furnish

to the other such reports and information concerning its operations under
this Contract as the other party may reasonably request from time to

time.

Section 8. Right of Installation and Access. (a) Each party

hereto grants to the other permission to iustall, maintain, and cperate,
or cause to be installed, maintained, and operated, on its premises any
and all terminal equipment and associated apparatus and devices necessary
in the performance of this Contract.
(b) Each party hereto shall permit duly authorized representatives
and employees of the other party to enter upon its premises for the purpose

of reading or checking meters, inspecting, testing, repairing, rencwing, or

14



Article V, Section 9

exchanging any or all of the equipment owned by the other party located on
such premises, or for the purpcse of performing any other work necessary

in the performance of this Contract.

Section 9. Right of Removal. Any and all equipment, apparatus,

4

devices, or facilities, placed or installed, or caused to be placed or
installed, by the parties hereto on or in the premises of any of the
other parties shall be and remain the property of the party owning and
installing such equipment, apparatus, devices, or facilities, regardless
of the mode or manner of amnexation or attachment to real preperty of the
other, and upon the termination of this Contract the owner thereof shall
have the right to enter upon the premises of the other and shall, within

a reasonable time, remove such equipment, apparatus, devices, or

facilities.

Section 10. Construction Standards. The parties hereto shall

construct, maintain, and operate their respective transmission and

related facilities in accordance with standards and specifications at
least equal to those provided by the National Electrical Safety Code of

the United States Bureau of Standards. Nothing contained in this Contract
shall be construed to render SPA or Lamar liable for any damage to property
or injury to persons, including agents and émployees of the other, arising
out of or resulting from the operation and maintenance of the other's

transmission and related facilities.



Article V, Section 11

Section 11. Mutual Assistance by Contracting Parties. Assistance

in the emergency maintenance and utilization of their respective systems,
not otherwise provided for in this Contract shall be rendered by SPA and
Lamar in accordance with the following teirms and conditions:

(1)

£ 4in the maintenance or utilization of their
e aission svstems and related
D §

ha purposes of this Contvact,

cctive tran
ilities fox
it becomes necessary by reason any energency
or extraordinary condition for Lamar or SPA
to request the other to furnish personnel,
materials, tools, and equipment, for the main-
tenance or modification of, or other work on,
such transmission systems and related facilities
to insure continuity of power and energy deliv-
eries, the party requested shall cooperate with
the other and render such assistance as the
party requested may determine Lo be available.
The party making such request, upon receipt of
properly itemized bills, shail reimburse the
party rendering such assistance for all costs
and expenses properly and reasonably incurred
in rendering such assistance, including not to
exceed ten percent thereof for administrative
and general expenses, such costs and expenses
to be computed on the basis of current charges
or rates used by the party rendering assistance
in its own operations.

o

rr

(ii) No laborer or mechenic in the employ of Lamar
performing any of the work contemplated by this
Section shall be required or permitted to work
in excess of eight hours in any workday or in
excess of fortv hours in any workweek at the
site of such work, except upon the condition
that compensation is paid to such laborer or
mechanic in accordance with the provisions of
this Section.

(iii) The wages of each laborer or mechanic employed

by Lamar in the performance of any of the work
contemplated by this Scction shall be computed

16



Article VI, Section 1

on the basis of a standard workday of eight hours
and a standard workweek of forty hours, and work
performed in excess of eight hcours in any workday
or forty hours in any workweek may be permitted
only upon the condition that each laborer or
mechanic receives compensation at a rate not less
than one and one-half times his basic rate of pay
for all hours worked in excess of eight hours in
any workday or in excess of forty hours in any
workweek, whichever is the greater amount of
overtime hours.

(iv) For each violation of this Section a penalty shall
be imposed upon Lamar in the amount of ten dollars
($10) for each laborer or mechanic for each calendar
day in which such laborer or mechanic is required or
permitted to work in excess of eight hours or in
excess of the standard workweek of forty hours upon
said work without receiving compensation computed in
accordance with this Section, and all penalties thus
imposed shall be withheld for the use and benefit of
the United States.

(v) Work performed under this Section 11 is subject to

the provisions of the Contract Work Hours Standard
Act (Public Law 87-581, 76 Stat. 357-360).

ARTICLE VI

EFFECTIVE DATE, TERM, CONTINGENCIES

Section 1. Effective Date and Term of Contract. (a) This Contract shall

become effective as of the date of its execution by the parties hereto, and
shall remain in force and effect until midnight, May 31, 1987, unless sooner
terminated as provided in Subsection (b), below, or in other provisions of
this Contract. | »

(b) SPA or Lamar may, at its sole option, terminate this Contract as
of the first day of the Contract Year beginning on June 1, 1978, or as of the

first day of any Contract Year thereafter, upon not less than six months’

17



Article VI, Section 2

advance written notice to the other party, and this Contract shall ips» factc
terminate and be without further force and effect as of the first day of the
Contract Year specified in such notice, except that the rights of the parties
hereto, if any, which may have accrued prior to such effective date of ter-

mination shall be and hereby are preserved.

Section 2. Start of Service. The delivery of power and energy under

this Contract shall begin on the first day of the month following the date
of its execution by the parties hereto, or at such earlier date as may be

agreed to in writing by the parties hereto.

Section 3. Availability of Funds to SPA. (a) This Contract and all

rights and obligations hereunder, and the expenditure of funds by SPA under
the provisions hereof, are éxpressly conditioned and contingent upon the
Congress making the necessary funds available to enable SPA to carry out the
provisions of this Contract, and if the Congress fails to make such funds
available, this Contract shall ipso facto terminate and have no further force
or effect as of the last day of the fiscal year for which the Congress had
previously made funds available, and Lamar hereby releases SPA from any and
all liability for failure to performvand fulfill its obligations under this
Contract for that reason.

{(b) No obligation contained herein for the future payment of money
by SPA shall be binding upon or enforceable against SPA unless and until the
Congress makes funds available out of which such obligation or liabilify can

be paid.

18
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Article VI, Section &
(cont'd)

delivery of Firm PoweXx and Firm Energy by SPA to Lamar, and the designation
by SPA of points of interconnection as points of delivery under Section 1,
Article III, hereof, are conditioned and contingent upon the use by SPA of

transmission and related facilities owned by others under rights granted

gpa ip thab certain contract 1red March 28, 1962, Interiox Coatract No.

V-

¢

14-02-0001-1002, between the United Statecs and Associated Electric Coopera-
tive, Inc., of Springfield, Missouri (hereinafter "SPA-Associlated Contract™).
Lamar hereby acknowledges that it is familiar with the terms and coﬁditions
of the SPA-Associated Contrackt, and that SPA has offered, if requested, to
furnish a copy thereof to Lamar.

(b) If at any time the SPA-Associated Contract, for any reason,
is terminated, rescinded, cancelled, or rendered inoperative, then and in
that event, this Contract 1pso facto shall terminate and be without further
force and effect as of the effective date of such termination, rescission,
cancellation, ox being rendered inoperative, except that the rights of
the parties hereto, if any, which acerued prier to such effective date

shall be and hereby are preserved. Such termination of this Contract

shall be without penalty to either party hereto, and SPA and Lamar hereby
release the other party from any and all liability for failure to perform

and fulfill its obligations undey this Contract for that reason.

19




Article VI, Sectiom

Section 5. Termination for Breach. If either party hereto breaches

a material provision of this Contract, the other party, at its option,
may terminate this Contract upon thirty days' prior written notice of its
intention to do so, and this Contract shall ipso facto terminate at the
end of such thirty-day period unless within that period such violation is
correctad, [f, however, such violation is coryrected but damages are
claimed by the offended party for such wviolation, then such termination
shall be effective thirty days after the amount of such damages has been
finally fixed by a federal cour:i of competent jurisdiction, unless within
that period such damages or amounts are paid by the offending party to
the other. Neither party hereto, however, shall be considered to be in
default or breach with respect to any obligation under this Contract if
prevented from fulfilling such obligation by reason of an "Uncontrollable
Force'". Either party unable to fulfill any obligation under this Contract
by reason of an Uncontrollable Force shall remove such inability with all

possible dispatch.

Section 6. Remedies of Parties. Except as otherwise specifically

provided, nothing contained in this Contract shall be construed to
abridge, limit, or deprive any of the parties hereto of any means of
enforcing any remedy, either at lav or in equity, for the breach of any

of the provisions hereof.



Article VI, Section 7

Section 7. Waivers. Waiver at any time of rights with respect to

a default or any other matter arising in connection with this Contract
shall not be deemed to be a waiver with respect to any subsequent default

or matter.

Section 8. 1MNoticos. Any written netice, demand, or requast, requirad
or authorized under this Contract shall be deemed properly given to or
served on SPA if mailed to:

Office of the Administrator

Southwestern Power Administration

P, 0. Drawer 1619

Tulsa, Oklahoma 74101.
Any such notice, demand, payment, or request shall be deemed properly
given to or served on Lamar if mailed to:

Mayor

City of Lamar

Lamar, Missouri 64759.

The designation of the persons to be notified, or the address of such

persons, may be changed at any time by either party.

Section 9. Transfer of Interest by Lamar. No voluntary transfer of

this Contract or of the rights of Lamar hereunder shall be made without the
written approval of the Secretary of the Interior; Provided, That any
successor to or assignee of the rights of Lamar whethef by voluntary transfer,
judicial sale, foreclosure sale, or otherwise, shall be subject to all the

provisions and conditions of this Contract to the same extent as though such
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Article VII, Section 1

successor or assignee were the original contractor hercunder; and

Provided further, That the execution of a mortgage or trust deed, or

judicial or foreclosure sale made thereunder, shall not be deemed voluntary

transfers within the meaning of this Section.

ARTICLE VII

STANDARD PROVISIONS

Section 1. Provisions Relative to Emplovment. (a)} As used in

Subsection (b), below, the term "contractor” shall mean Lamar; "contracting
officer" shall mean the Administrator, Southwestern Power Administration, or
his designated representative; and "agency' shall mean the Southwestern
Power Administration.

(b) During the performance of this Contract, the contractor
agrees as follows:

(1) The contractor will not discriminate against any
employee or applicant for employment because of
race, color, religion, sex, or national origin.
The contractor will take affirmative action to
ensure that applicants are employed, and that
employees are treated during employment without
regard to their race, color, religion, sex, or
national origin. Such action shall include, but
not be limited to, the following: employment,
upgrading, demotion, or transfer; recruitment or
recruitment advertising; layoff ox termination;
rates of pay or other forms of compensation; and
selection for training, including apprenticeship.
The contractor agrees to post in conspicuous
places, available to employecs and applicants for
employment, notices to be provided by the



Article VII, Section 1
(cont'q)

contracting officer setting forth the provisions
of this Equal Opportunity clause.

(2) The contractor will, in all solicitations or
advertisements for employees placed by or on
behalf of the contractor, state that all qualified
applicants will receive consideration for ewploy-—
ment without regard to race, color, religion, sex,

or natiocnal ovigia.

(3) The contractor will send to each labor union or
representative of workers with which he has a
collective bargaining agreement or other contract
or understanding, a notice, to be provided by the
agency contracting officer, advising the labor
union or workers' representative of the .
contractor's commitments under this Equal
Opportunity clause, and shall post copies of the
notice in conspicuous places available to
employees and applicants for employment.

(4) The contractor will comply with all provisions
of FExecutive Order No. 11246 of Saptember 24,
1965, and of the rules, regulationms, and relevant
orders of the Secretary of Labor.

(5) The contractor will furnish all information and
reports required by Executive Order No. 11246 of
September 24, 1965, and by the rules, regulations,
and orders of the Secretary of Labor, or pursuant
thereto, and will permit access to his books,
records, and accounts by the contracting agency
and the Secretary of Labor for purposes of
investigation to ascertain compliance with such
rules, regulations, and orders. ‘

(6) In the event of the contractor's noncompliance
with the Equal Opportunity clause of this contract
or with any of the said rules, regulations, or
orders, this contract may be canceled, terminated,
or suspended, in whole or in partk, and the
contractor may be declared ineligible for further
Government contracts in accordance with procedures
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Article VII, Section

authorized in Executive Order No. 11246 of
September 24, 1965, and such other sanctions may
be imposed and remedies invoked as provided in
Executive Order No. 11246 of September 24, 1965,
or by rule, regulation, or order of the Secretary
of Laber, or as otherwise provided by law.

The contractor will include the provisions of
paragraphs (1) through (7) in every subcontract

or purchase order unless exempted by rules,
regulaticns, ov osders of the Searetary of Labox
issued pursuant to section 204 of Executive Order
No. 11246 of September 24, 1965, so that such
provisions will be binding upon each subcontractor
or vendor. The contractor will take such action
with respect to any subcontract or purchase order
as the contracting agency may direct as a means of
enforcing such provisioas, including sanctions for
noncompliance: Provided, however, That in the
event the contractor becowes involved in, or is
threatened with, litigation with a subcontractor
or vendor as a result of such direction by the
contracting agency, the contractor may request

the United States to enter into such litigation

to protect the interests of the United States.

In the performance of any part of the work contemplated by
this Contract, Lamar shall not employ any person undergoing sentence of

imprisonment at hard labor.

Officials Not to Benefit. No Member of or Delegate to

Congress or Resident Commissioner shall be admitted to any share or part
of this Contract or to any benefit that may arise herefrom, but this
restriction shall not be construed to extend to this Contract if made

with a corporation or company for its general benefit.



Article VII, Section 3

Lamar warrants that ne

oS,

Covenant Against Contingent F

Section 3.
person or selling agency has been employed or retained to solicit or secure

this Contract upon an agreement or understanding for a commission,

percentage, brokerage, or contingent fee, excepting bona fide employees or

bona fide established commercial or selling agencies maintained by Lamar
purpose of securing busin For breach or violation of the

>

‘or tu2 ©
warranty the United States shall have the right to annul this Contract

[
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without liability or in its discretion to add to the contract price or

consideration the full amount of such commission, percentage, brokerage,

or contingent fee.

ARTICLE VIII

RESALE OF ELECTRIC ENERGY

The parties hereto agree and

Distribution Principles.

Section 1.
understand that the purpose of making low cost, federally generated power

available is te encourage the most widespread use thereof, and Lamar

therefore agrees:
That the benefits of federally generated power shall be

(a)

made available at fair and reasonable terms to all of its consumers at

the lowest possible rates consistent with sound business principles.

{b) That it will, to the extent that different rules are not

prescribed by State laws or by State or Federal agencies, maintain proper



Article VIII, Section 1
{cont'd)

books of account in accordance with the system of accounts prescribed for
pubiic utilities and liccnsees by the Federal Power Commission.

(¢) That it will furnish for the information of the Administrator
of SPA copies of schedules of resale rates in effect on the date of execution

of thiz Coabract, and will alsce fuwndlsho 7ov dalowvaation ol the Adainistrator

9]

of SPA schedules of resale rates hereafter adopted.

{d) That it will provide the Administrator of SPA an annual
statement indicating the financial operations of Lamar's system, aud
indicating that the charges to consumers are consistent with the principles
set forth in paragraph (a) hereof.

(e) That it will publish annually a report in a newspaper of
general circulation in the area served by Lamar and will include in such
report the operating and financial data of Lamar's electric distribution
syslen, settiﬁg forth in detail the gross revenues and disposition thereof.
The first of such reports shall be published on or before the lst day of
September following the date service is initiated under this Contract, and
annually thereafter. In lieu of the published annual report, Lamar may
furnish such information by mailing copies of the annual report to each of

its consumers and a copy to the Administrator, SPA.
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Article VIIT, Section 2

Section 2. Sales at Wholesale. Lamar will encourage its wholesale

customers to implement the distribution principles of Section 1(a) of this

Article VIII, and whenever a wholosale customer contract is executed,

modified, or amended, will include in such contract arrangements similar

to this set forth in Section 1(2) of this Article.
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IN WITNESS WHEREOF, the parties hereto have executed this

Contract in several counterparts as of the day and year first above

written, each of which shall constitute an original.

UNITED STATES OF AMERICA

iy, S /,»@'*"‘"fbwme oAb
B

Acting Administrator

Southwestern Power Administration

Approved as to Legal
Form and Sufficiency

L,
e,

Regi&ﬁ&i Solicitor — Tulsa™
Department of the Interior

rgpncrnsst Ly G

S, T S
.

ATTEST:

THE CITY O?)%AMAR, MISSOURL

1, Curtis Bonney , certify that I am the Clerk
of the governing board of the aforenamed Municipality, and that Gerald Y.
Gilkey , who signed this Agreement was then the executive officer

of the said governing board and authorized under law to sign the said
Agreement, and the said Agreement was duly signed by him, for and on behalf
of the governing board of the sald Municipality by authority of law, and is
within the scope of the powers of the said governing board and executive
officer.

N (SEAL)
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Exhibit 1

UNITED STATES
DEPARTHENT OF ThHE INTERIOR
SOQUTHWESTERN POWER ADMINISTRATION

RATE SCHEDULE F-1

SCHEDULE OF MATES FOR WHOLESALE FIRM POWER SERVICE

Effective:
During the poried Ifrom Noverber 30, 1371, and extonding not later
than November 30, 1976, in accordance with the Orders of the Federal

c I
Power Commission dated November 30, 1971, May 31, 1974, July 3, 1875,
Yebruary 9, 1976, and August 17, 1976 (Docket No. E-7172).

In the area served by the Southwestern Powver Administration
(Governmnent) . :

Applicable:

To wholesale power customers who, by contract, purchase firm power
service. ’

Amount of Enerey with Firm Power Service:

Energy associated with firm power service will be made available
in such amounts as the customer may require, except that vhen such
customer utilizes an auvziliary source of power supply, in conjunction
with service purchased from the Government, the Government may limit the
amount of energy furnished so that the total obligation of the Covern-
ment to provide service during each billing period is proportionate to
the contract demand as related to the customer's system annual maximum

power requirement, and such obligation of the Government shall generally

parallel the normal load factor and load patterns of such customer's
system load. The procedures for metering and determining the amount of
power and energy delivered shall be establishad in a written operating
agreement. '

Character and Condition of Service:

Alternating current, approximately sixty cycles per second, single
or three phase. Power and energy will be deliverod at such peint or
points of delivery and at such voltage or voltages as are specified by
contract.



Onthl Rates:

DEMAND CHARGE: $1.60 per

\DOT

. . Rate Schedule F-1

u
Page 2 of 3

tilowatt of billing demand.

$0.002 p?l }ilowatt-hour for the first 150

ENERGY CHARGE:

Yilowatt—hours per kilowatt of billing demand.
$0.073 per kilowatt-hour for the mnext 290 .
Lilowatt-hours per kilowattl of billing demand.
$0.005 per kilowatt-hour for eﬂcrqy in excess
of h2 Sipar L40 Wilowatt & por kilowatt of
billing demnand.

Adjustments for Conditions of Servicea:

( ) A discount of S0

will be allewed on the total nonthly
delivery of power and encrgy is made
or 161 kilovolt transmission faci

and if transformation and substatlon

of delivery and are furnished ©

Government.
(b) A discount of $0.40
will be allowed on the total
delivery of power and energy is made
138 kilovolt or the 10l
by the Government,

directly counnected to uch transwmis

{s thereby relieved of additional transumiss

Minimum Bill:

$1.60 per month per kilowatt of

discounts for conditions of service.

Contract Demand:

The contract demand will be the maximun
obligated to deliver energy to the customeX.

Government is, by contract,

1ities owned or leased L;

kilevolt transmi
or at low or intermedizte voltages from substations

.10 per kilowatt of billing demand per month

charge for firm power S
from the 69 kilovolt

ervice if
138 kilovolt,
the Governmein
facilities are required at the point
power customer at mno cost to the

wart of billing demand per month
hurbu for firm power service if
from, and at the voltage of, the
ssion facilities owned or ieased

ion facilities, and if the Governmant
ion costs.
contract demand less applicable

rate in kilowatts which the
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UNITED STATES
DEPARTMENT OF THE INTERIOR
SOUTHWESTERN POWER ADMINISTRATION
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Between
UNITED STATES OF AMERICA
and
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UNLITED STATES
DEPARTMENT OF THE INTERIOR
SOUTHWESTERN POWER ADMINISTRATION
POWER SALES CONTRACT
Between
UNITED STATES OF AMERICA
and

+

THE CITY OF FULTON, MISSOURL

THIS CONTRACT, made and entered into thisﬁg?% day of

', 1977, by and between the UNITED STATES OF AMERICA, as

bureau of the Department of the Interior (hereinafter '"SPA"), and THE
CITY OF FULTON, MISSOURL, a municipal corporation organized and existing
under the laws of the State of Missouri, acting through its duly authorized
officials (hereinafter "Fulton')
WITNESSEIH, That

| WHEREAS, under Section 5 of the Flood Control Act of 1944
(58 Stat. 887, 890; 16 U.S.C. 825s), the Secretary of the Interior is
authorized to transmit and dispose of electric'powei and energy generated

at reservolr dam'projects under the control of the Department of the Army

in such manner as to encourage the most widespread use thercof at the

lowest possible rates to consumers consistent with sound business

' principles, at rates confirmeé and approved by the Federal Power

031077-r




kOperaﬁed'by‘Fulton;wn‘ |
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Article I, Section 1

Commission, and with preference in the sale of such power and energy

given to public bodies and cooperatives; and

WHEREAS, pursuant to the said Section 5 of the Flood Control Act

of 1944, the Secretary of the Interior has designated SPA as the agency to

market electric power and energy generated at the following reservoir dam

projects:

Beaver Eufaula ) Sam Rayburn
Blakely Mountain Fort Gibson Stockton
Broken Bow Greers Ferry Table Rock
Bull Shoals Keystone Tenkiller Ferry
Clarence Canmnon Narrows Harry S. Truman
Dardanelle Norfork Webbers Falls
DeGray Ozark - Whitney
Denison Robert S. Kerr

WHEREAS, under the said Section 5 of the Flood Control Act of
1944, Fulton is granted a preference in the sale and disposition of
power and energy by SPA;

NOW, THEREFORE, in consideration of the mutual covenants herein

contained, the parties hereto contract and agree as follows:

ARTICLE I

DEFINITIONS

Section 1. System of Fulton. The term "System of Fulton", as used

herein, shall mean the transmission and related facilities owned and



Article I, Section 2

Section 2. System of SPA. The term "System of SPA", as used herein,

shall mean the transmission and related facilities owned by the United

States, and the transmission and related facilities owned by others in

which capacity is ﬂy contract available to and utilized by SPA for the

delivery of power and energy to Fulton under this Contract.

Section 3. Contract Year. The term "Contract Year', as used herein,

shall mean the twelve-month period beginning on June 1 of each calendar

year and extending through May 31 of the following year.

Section 4. Month and Billing Period. The terms "month' and "billing

period"”, as used herein, shall mean the period beginning on the first day

and extending through the last day of each calendar month.

Section 5. Uncontrollable Force. The term "Uncontrollable Force',

as used herein, shall mean any force which is not within the control

of the party affected, including, but not limited fo, failure of water
supply, failure of facilities, flood, earthquake, storm, lightning, fire,
epidemic, war, riot, civil disturbance, labor disturbance, sabotage, or
restraint by a court of general jurisdiction, which by exercise of due
diligence and foresight such party could not reasonably have been

expected to avoid.
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Avticle II, Section 1
ARTICLE II

SALE OF FIRM POWER AND
ASSOCTATED ENERGY BY SPA

Section 1. Sale of Firm Power. SPA shall sell and deliver, and Fulton

shall purchase and receive, 3,000 kilowatts of hydroelectric power (hereinafter
"Firm Power"), and such quantity of associated energy (hereinafter "Firm

Energy") as is provided under Sectionm 4 of this Article II.

Section 2. Definitions Applicable to Sale of Firm Power. The following

definitions shall apply to the purchase and sale of Firm Power by Fulton
uader this Contract.

(i) The "Firm Contract Demand"” for any month
shall be 3,000 kilowatts.

(ii) The "Firm Billing Demand" for any month
shall be the "Firm Contract Demand’.

Section 3. Limitation on Purchase and Sale of Firm Power. 'It is

recognized by the parties hereto that the quantity of Firm Power availabla
to S5PA for marketing is limited by the generating capability and operating
characteristics of the reservoir dam projects for which SPA has been
designated marketing agency. It is expressly understood and agreed,

therefofe, that SPA shall not be obligated to sell and deliver, and that

Fulton shall not be entitled to purchase and -receive, a quantity of Firm’

~Power inm excess of 3,000 kilowatts, as set forth in Section 1 of this

Article II.
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Article II, Section 4

Section 4. Sale of Firm Energy. It is recognized that the Firm

Energy purchased by Fulton from SPA under this Contract will be utilized

by Fulton to supplement thermal energy available from the generating plant

owned and operétedmby Fulton and/or thermal energy purchased by Fulton from
sources of power supply other than SPA. It is therefore understood and
agreed that SPA shall sell and deliver, and Fulton shall be entitled to
purchase and receive, quantities of Firm Energy each month which in sum
total shall not exceed the number of kilowatt-hours computed under the
formula -

FE = 3,000 x (H x 0.42),
with the factors defined as follows:

FE = The maximum number of kilowatt-hours of Firm
Energy which SPA is obligated to sell and
deliver, and which Fulton may purchase and
receive, during any particular month.

H = The total number of hours in such month.

T

Section 5. Scheduling of ‘Firm Energy. Firm Energy purchased by Fulton

shall be delivered by SPA as scheduled by Fultom, but at a rate not to

exceed 3,000 kilowatts, in accordance with the following terms and conditions:

(i) ©On or before the 15th day of each month Fulton
shall prepare and submit to SPA a written
estimated schedule for the delivery of Firm
Energy during the following month.

e B e

; ' T T ) On of béfore Friday of each week Fulton shall "
o IR . prepare-and submit to.SPA a writtea schedule for ... ..

the delivery of Firm Energy during the following

week.

g e s i
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Article II, Section 6

"

Such schedules may be changed by Fulton at any time, and from time to time,

upon reasonable advance notice to SPA, each such change to promptly

confirmed in writing by Fulton.

Section 6. Rates and Charges for Firm Power and Firm Energy.

(a) TFulton shall compensate SPA each month for 3,000 kilowatts of Firm
Power and for the quantity of Firm Energy scheduled and received during the
preceding month at the rates and under the terms and conditions set forth
in Rate Schedule "F-1", a copy of which is attached to this Contract
identified as Exhibit "1", and by this reference made a part hereof. ItAis
understood and agreed that the rates and/or terms and conditions set forth
in the said Rate Schedule "F-1", with the confirmation and approval of the
Federal Power Commission, may be increased, decreased, modified, superseded,
or supplemented, at any time, and from time to time, and that if so increased,
decreased, modified, superseded, or supplemented, the new rates and/or terms
and conditions shall thereupon become effective and applicable to the
purchase and sale of Firm Power and Firm Energy undexr this Contract in
accordance with and oﬁ the effective date specified in the order of the
Federal Power Commission containing such confirmation and approval.

“(b) SPA shall promptly notify Fulton if thé rates and/or terms
and conditions set forth in the said Rate Schedule "F-1", or the then

applicable:ratehsche@qle,mhave_been,modifiedQIinQreasad,pdecraased, -

'superseded,*or~suppléﬁbﬁtéd;'VIf'Ehé“bOst“df‘Fiiﬁ’Powéf'énd‘?irm'Ehérgy



Article TIII, Section 1

purchased by Fulton under this Contract is thereby increased, and if

Fulton does not wish to continue to purchase Firm Power and Firm Energy
at such increased cost, Fulton shall within sixlmonths after receipt of
such notice nctify‘éPA in writing of its election to terminate this
Contract in its entirety, such termination to be effective on the first
day of the billing period specified by Fulton, but not later than twelve
months from the date of such notice to SPA., TFirm Power and Firm Energy
purchased by Fulton during the period until the effective date of such

termination shall be paid for at the new rates and/or terms and conditions

as confirmed and approved by the Federal Power Commission.

ARTICLE 111

POINT OF DELIVERY AND METERING

Section 1. Point of Delivery. Power and energy purchased by Fulton

under this Contract shall be delivered by SPA to Fulton at the 69 kv point

of interconnection between the System of SPA and the System of Fulton.

Section 2. Metering. (a) Power and energy delivered by SPA to
Fulton under this Contract shall be metered at the point of delivery.
Fulton shall have the right to install a checkmeter at the point of

delivery.



Article III, Section 2
(cont'd)

(b) Fach meter used under this Contract shall be read on or
about the last day of each billing period by an authorized representative
of SPA, and may be simultaneously read by a representative of Fulton, if
Fulton so elects.

(¢) Metering equipment shall be inspected and tested at
least once each year by the party responsible therefor, and at any time
upon reasonable request by either party. Metering equipment found to be
defective or inaccurate shall be repaired and readjusted or replaced.

A meter shall be considered inaccurate if it is found to deviate from

an accurate standard meter in excess of one-~half of one percent when
tested at one hundred percent of load or one percent when tested at ten
percent of load. Ianny inspection or test distloses an error exceeding
twe percent (2%), correction based upon the inaccuracy found shall be
made of the records of electric service furnished since the beginning

of the billing pefiod jmmediately preceding the billing period during
which the test was made, and such correction when made shall constitute
full adjustment of any claim between the parties hereto arising out of

such inaccuracy of metering equipment.



Article IV, Section 1

ARTICLE IV

ACCOUNTING, BILLING, AND PAYMENT

Section 1. Billing by SPA. SPA shall maintain an accurate record

of the power and energy delivered to Fulton under this Contract. On
or before the twentieth day of each month SPA shall prepare and mail
to Fulton a billing statement setting forth in necessary detail the
amount owed for Firm Power and Firm Energy purchased by‘Fulton during

the preceding billing period.

Section 2. Payment by Fulton. (a) Billing statements rendered by

‘SPA pursuant to Section 1 of this Article IV shall be due and payable

within 30 days from the date of receipt thereof by Fulton, at:

Office of the Administrator
Southwestern Power Administration
P. 0. Drawer 1619

Tulsa, Oklahoma 74101.

(b) If Fulton fails to pay any amount due under this Contract,
except with regard to a billing statement the accuracy or the amount of
which is in good faith disputed, SPA may, at its option, discontinue the
delivery of power and energy under this Contract upon nonety days' prior
written notice, unless payment of the amount due is made within such

nonety~day period;’ Provided, That, for‘puthSQS of'ihiS'SuBsection (b) V
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Article IV, Section 2
(cont'd)

and Subsection (c), below, the phrase ''good faith disputed" is not
intended, nor shall it be construed, to excuse or justify the failure
to make timely payment of any amount due SPA under this Contract if such
failure is based upon or involves a question or disputelregarding the
validity or applicability of an SPA rate schedule which has been duly
confirmed and approved by the Federal Power Commission. Such discontinu-
ance By SPA of the delivery of power and energy, as hereinbefore provided,
chall not relieve Fulton of liability for the minimum SPA rate schedule
charges based upon the Firm Contract Demand during the period of such
discontinuance, and the rights granted SPA herein shall be in addition
to all other remedies available tQ SPA, either at law or in equity, for
the breach of any of the provisions of this Contract.

(¢) If Fulton fails to pay any bill on or before the dué date,
except that portion of any billing statement which is in good faith
disputed by Fulton, an interest charge of one percent (17) of the amount
unpaid shall be added thereto as liquidated damages, and thereafter as
further liquidated damages, an interest charge of one percent (1%) of the
principal sum unpaid shall be added on the first day of each succeeding

billing period until the amount due, including interest, is paid in full.

10




-

Articlé V, Section 1

ARTICLE V

CENERAL PROVISIONS

Section 1. TFacilities Furnished by SPA. SPA shall furnish, install,

maintain, and operate, or cause to be furnished, installed, maintained,
and operated, such facilities and equipment, including metering. equipment,
as may be reasonably mecessary to deliver and meter the power and energy

purchased by Fulton, and to assure reasonable protection to the System of

Fulton.

Section 2. Facilities Furnished by Fulton: Fulton shall furnish,

jostall, maintain, and operate such facilities and equipment as may be

reasonably necessary to enable Fulton to.receive.power and energy at the. -

point of delivery, and to assure reasonable protection to the System of

SPA. Plans for the installation of protective equipment shall be

submitted to SPA for approval before such equipment is installed, but’
such approval, if granted, shall not constitute a guaranty or waiver by

SPA with regard tc the adequacy thereof.

Section 3. Character of Service. Power and energy purchased by

Fulton shgll!be-delivered by SPA as three-phase alternating current, at-
a frequency of approximately 60 cycles per second, and at a nominal voltage

cf 69,000 volts.

11



Article V, Section &

Section 4. Continuity of Service. Power and energy purchased by

Fulton under this Contract shall be furnished continuously and/or aé
scheduled except for interruptions or curtailments in service caused by an
Uncontrollable Foree, or by operation of devices installed for systenm
protection, or By the necessary installation, maintenance, repair, and
replacement of equipment. Such interruptions or reductions in service,

as hereinbefore set forth, shall not conétitute a breach of this Contract,
and neither party shall be liable to the other for damages resulting
therefrom. Except in case of an emergency, each party shall give the other
reasonable advance notice of temporary interruptions or curtailments in
service necessary for such installation, maintenance, repair, and replace~
ment of equipment, and shall schedule such interruptions or curtailments

ao as to cause the least inconvenience to the parties hereto.

Section 5. Power Factor, Fultpn shall take power and energy at the
point of delivery at such power factor as will best serve its system at
such point, except‘that,Fulton shall normally méig;aiﬁ:a power factor sftl
not less than ninety>percent (90%) lagging. ‘Fulton shall n0t4im§gsé,a power..
factor on the System of SPA which will result in an overload or impairment
of such system, or which will interfere with the delivery of power and
energy by SPA to its other customers. If the power factor imposed at the
point of delivery by Fultgn}isksuch as to pverloadfﬁaéi}iﬁiés Qrft0 impai? k

LT T
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Article V, Section 6

the service of SPA to its other customers, SPA shall have the right to open,

or cause Fulton to open, such interconnecting switches as may be necessary

to eliminate such overload or impairment of service.

Section 6. Reliability and Adequacy of Service. Electric service

rendered by SPA under this Contract shall meet accepted standards of
reliability and adequacy. If questions are raised concerning the quality
of secrvice, factual data shall be obtained with respect to the character

of such service and appropriate corrective or remedial action shall be

promptly taken by the party at fault.

Section 7. Reports and Information. Each party hereto shall furnish

to the other such reports and information concerning its operations under
this Contract as the other party may reasonably request from time to

time.

Section 8. Right of Installation and Access. (a) Fach party

hereto grants to the other permission to install, maintain, and operate,

or cause to be installed, maintained, and operated, on its premises any

and all terminal equipment and associated apparatus and devices necessary

in the performance of this Contract.

(b) Each party hereto shall permit duly authorized representatives

and emp*oyees of the other party to enter upon its premlse% for the purpose

of roadlng Dr chec&lng meters, inspecting, testlng, repalrlng, renew1ng, or’

13
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Article V, Section 9

exchanging any or all of the equipment owned by the other party located on
such premises, or for the purpose of performing any other work necessary

in the performance of this Contract.

Sectioh 9. Right of Removal. Any and all equipment, apparatus,

devices, or facilities, placed or jnstalled, or caused to be placed or
installed, by the parties hereto on or in the premises of any of the
other parties shall be and remain the property of the party owning and
installing such equipment, apparatus, devices, or facilities, regardless
oﬁ the mode or manner of annexation or attachment to real pro@erty of the
other, and upon the terminatiocn of this Contract the owner thereof shall
have the right‘to enter upon the premises of the other and sﬁall,>within
a reasonable time, remove such equipment, apparatus, devices, or

facilities.

Section 10. Construction Standards. The parties hereto shall

construct, maintain, and oPeiate their respective ﬁransmission and

related facilities in accordance with standards and sPecifications at

least equal to those provided by the National Electrical Safety Code of

the United States Bureau of Standards. Nothing contained iﬁ this Contract

. shall be construed to render SPA or Fulton liable for “any damage to proﬁértyx

or injury to persons, including agents and employees of _the other, arising

" out of or resulting from the operation-and maintenance of the other's - -

transmission and related facilities.

14
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Article V, Section 11

Mutual Assistance by Contracting Parties. Assistance

in the emergency maintenance and utilization of their respective systems,

not otherwise provided for in this Contract shall be rendered by SPA and

Fulton in accordance with .the following terms and conditions: -

o

(i

If, in the maintenance or utilization of their
respective transmission systems and related
facilities for the purposes of this Contract,
it becomes necessary by reason any emergency
or extraordinary condition for Fulton or SPA

to request the other to furnish personnel,
materials, tools, and equipment, for the main-
tenance or modificaticn of, or other work on,
such transmission systems and related facilities
to insure continuity of power and energy deliv-
eries, the party requested shall cooperate with
the other and render such assistance as the
party requested may determine to be availsble.
The party making such request, upon receipt of
properly itemized bills, shall reimburse the
party rendering such assistance for all costs
and expenses properly and reasonably incurred
in rendering such assistance, including not to
exceed ten percent thereof for administrative
and general expenses, such costs and expenses
to be computed on the basis of current charges
or rates used by the party rendering assistance
in its own operations.

(ii) No laborer or mechanic in the employ of Fulton

c

. this Section.. .

performing any of the work contemplated by this
Section shall be required or permitted to work

in excess of eight hours in any workday or in
excess of forty hours in any workweek at the

site of such work, except upon the condition
_that compensation is paid to such laborer or

mechanic in accordance with the provisions of

i) The wageé of each laborer or mechanic employed

" by Fulton in the performance of any of the work

contemplated by this Section shall’be computed -

15
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Article VI, Section 1

on the basis of a standard workday of eight hours
and a standard workweek of forty hours, and work
performed in excess of eight hours in any workday
or forty hours in any workweek may be permitted
only upon the condition that each laborer or
mechanic receives compensation at a rate not less
than one and one-half times his basic rate of pay
for all hours wvorked in excess of eight hours in
any workday or in excess of forty hours in any
workweek, whichever is the greater amount of
overtime hours.

(iv) For each violation of this Section a penalty shall
be imposed upon Fulton in the amount of ten dollars
($10) for each laborer or mechanic for each calendar
day in which such laborer or mechanic is required or
permitted to work in excess of eight hours or in
excess of the standard workweek of forty hours upon
said work without receiving compensation computed in
accordance with this Section, and all penalties thus
imposed shall be withheld for the use and benefit of
the United States.

(v) Work performed under this Section 11 is subject to

the provisions of the Contract Work Hours Standard
Act (Public Law 87-581, 76 Stat. 357-360).

ARTICLE VI

EFFECTIVE DATE, TERM, CONTINGENCIES

Section 1. Effective Date and Term of Contract. (a) This Contract shall

become effective as of the date of its execution by the parties herxreto, and

shall remain in force and effect until midnight, May 31, 1987, unless sooner

terminated as provided in Subsection (b), below, or in other provisions of

this Contract. , . T~

R P o . S e e e s e M s LT
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(b) SPA or Fulton may, at its sole option, terminate this Contract as
of the first day of the Contract Year beginning on June 1, 1978, or as of the

first day of any Contract Year thereafter, upon not less than six months'

16
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Article VI, Section 2

advance written notice to the other party, and this Contract shall ipso facto
terminate and be without further force and effect as of the first day of the
Contract Year specified in such notice, except that the rights of the parties
hereto, if any,'whiEh may have accrued prior to such effective date of ter—

mination shall be and hereby are preserved.

Section 2. Start of Service. The delivery of power and energy under
this Contract shall begin on the first day of the month following the date
of its execution by the parties hereto, or at such earlier date as may be

aereed to in writing by the parties hereto.

o

Section 3. Availability of Funds to sPA. (a) This Contract and all

rights and obligations hereunder, and the exbénditure of funds by SPA under
the provisions hereof, are expressly conditioned and contingent upon the
Congress making the neceésary funds available to enable SPA to carry out the
provisions of this Contract, and if the Congress fails to make such_funds
available, this Contract shall ipso facto terminate and have no further force
or effect as of the last day of the fiscal year for which the Congress had
previously made funds available, and Fulton hereby releases SPA from any and
all liability for failure to perforﬁ and fulfill its obligations under this
Contract for that.reason.

(b) No obllgatlon contained hereln for the future payme1L of money
by SPA shall be blndlng upon or enLorceable against SDA/unless and untll the

Congress makes funds nvanable out of whxch such obligation or liabillty can

be paid.

17
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Article VI, Section 4

Section 4. Contingency Related to SPA-Associated Contract. (a) It

is recognized that the System of Fulton is not interconnected with trans—
mission facilities owned aﬁd operated by the United States, and that the
delivery of Firm Power and Firm Energy by SPA to Fulton, and the designation
by SPA of a point of interconnection as the point of delivery under Section i,
Article III, hereof, are conditioned and contingent upon the use by SPA of
transmission and related facilities owned by others under rights granted SPA
in that certain contract dated March 28, 1962, Interior Contract No.
14-02-0001-1002, between the United States and Associated Electric Cooperative,
Inc., of Springfield, Missouri (hereinafter "SPA-issociated Contract').
Fulton hereby acknowledges that it is familiar with the terms and conditions
of the SPA-Associated Contract, and that SPA»ﬁas offered, if requested, to
furnish a copy thereof to Fulton.

(b) If at any time the SPA-Associated Contract, for any reason,
is terminated, rescinded, cancelled, or rendered iﬁoperative, then and in
force and effect as of the effective date of such termination, rescission,
cancellarion, or being rendered inoperative, except that the fights of
the parties hereto, if any, which accrued prior to such effective date
shall be and hereby are preserved. Such termination of this Contract

shall be without penalty to either party hereto, and SPA and Fulton hereby

release the other party from any and all liabi1ity;for failure to'perfotm

and fulfill its obligations under this Contract for that reason.

18



P ” * . ‘
Article VI, Section 5

Section 5. Termination for Breach. If either party hereto breaches

a material provision of this Contract, the other party, at its option,
may terminate this Contract upon thirty days' prior written notice of its
intention to do so, and this Contract shall ipgg_fgggg'terminate at the
end of such thirty-day period unless within that period such violation is
corrected. 1If, however, such violation is corrected but damages are
claimed by the offended party for such violation, then such termination

shall be effective thirty days after the amount of such damages has been

finally fixed by a federal court of competent jurisdiction, unless within
that period such damages or amounts are paid by the offending party to

the other. Neither party heretb, however, shall be considered to be in

default or breach with respect to any obligation under this Contract if

prevented from fulfilling such obligation by reason of an "Uncontrollable
Force". Either party unable to fulfill any obligation under this Contract

i by reason of an Uncontrollable Force shall vemove such inability with all

possible dispatch.

Section 6. Remedies of Parties. Except as otherwise specifically

: provided, nothing contained in this Contract shall be construed to

e

abridge, limit, or deprive any of the parties hereto of any means of

enforcing any remedy, either at law or in equity, for the breach of any

S

of the provisions hereof.

19
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Article VI, Section 7

Section 7. Waivers. Waiver at any time of rights with respect to
a default or any other matter arising in connection with this Contract
shall not be deemed to be a waiver with respect to any subsequent default

or nmatter.

Section 8. Notices. Any written notice, demand, or request, required
or authorized under this Contract shall be deemed properly given to or
served on SPA if mailed to:

Office of the Administrator

Southwestern Power Administration

P. 0. Drawer 1619

Tulsa, Oklahoma 74101.
Any such notice, demand, payment, or request shall be deemed properly
given to or served on Fulton if mailed to:

Superintendent of Utilities

City of Fulton

Fulton, Missouri 65251.

The designation of the persons to be notified, or the address of such

persons, may be changed at any time by either party.

Section 9. Transfer of Interest by Fulton. . No voluntary transfer of

this Contract or of the rights of Fulton hereunder shall be made without the
written approval of the Secretary of the Interior; Provided, That any
successor to or assignee of the rights of Fulton:whethér by voluntary transfer,
j;diéiéi’é;ié; féré;i8éure"sale, oi étherwiéé, éhéli be;sﬂgjéct to éi1 the

provisions znd conditions of this Contract to the same extent as though such

20
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Articlé VIL, Sect&on 1

successor or assignee were the original contractor hereunder; and

Provided further, That the execution of a mortgage or trust deed, or

judicial or foreclosure sale made thereunder, shall not be deemed voluntary

transfers within the meaning of this Section.

ARTICLE VII

STANDARD PROVISIONS

Section 1. Provisions Relative to Employment. (a) As used in

Subsection (b), below, the term "contractor" shall mean Fulton; "contracting
officer" shall mean the Administrator, Southwestern Power Administration, or
his designated representative; and "agency" shall mean the Southwestern

Power Administration.

(b) During the performance of this Contract, the contractor
agrees as follows:

(1) The contractor will not discriminate against any
employee or applicant for employment because of
race, color, religion, sex, or national otigin.
The contractor will take affirmative action to

_ensure that applicants are employed, and that
employees are treated during employment without
regard to their race, color, religion, sex, OT
national origin. Such action shall include, but
not be limited to, the following: employment,
upgrading, demotion, or transfer; recrulitment ox
recruitment advertising; layoff or termination;
rates of pay or other forms of compensation; and

" selection for training, including apprentlceshlp.
. The contractor agrees to post in conspicuous .

places, available to employees and applicants for
employment, notices to be provided by the

21
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(3)

(4)

(5

(6)

Article VII, Section 1
(cont'd)

contracting officer setting forth the provisions
of this Equal Opportunity clause.

The contractor will, in all solicitations or
advertisements for employees placed by or on
behalf of the contractor, state that all qualified
applicants will receive consideration for employ-
ment without regard to race, color, religion, sex,
or national origin.

The contractor will send to each labor union or
representative of workers with which he has a
collective bargaining agreement oxr other contract
or understanding, a notice, to be provided by the
agency contracting officer, advising the laboxr
union or workers' representative of the
contractor's coumitments under this Equal
Opportunity clause, and shall post copies of the
notice in conspicuous places available to
employees and applicants for enployment.

The contractor will comply with all provisions

of Executive Order No. 11246 of September 24,
1965, and of the rules, regulations, and relevant
orders of the Secretary of Labor.

The contractor will furnish all informationm and
reports required by Executive Order No. 11246 of
September 24, 1965, and by the rules, regulations,
and orders of the Secretary of Labor, or pursuant
thereto, and will permit access to his books,
records, and accounts by the contracting agency
and the Secretary of Labor for purposes of
investigation to ascertain compliance with such
rules, regulations, and orders.

In the event of the contractor's noncompliance
with the Equal Opportunity clause of this contract
or with any of the said rules, regulations, oY
orders, this contract may be canceled, terminated,
or-suspended, in whole or in part, and the
contractor may be declared ineligible for further
Government contracts in accordance with procedures

22



Article VII, Section 2

authorized in Executive Order No. 11246 of
September 24, 1965, and such other sanctions may
be imposed and remedies invoked as provided in
Executive Order No. 11246 of September 24, 1965,
or by rule, regulation, or order of the Secretary
of Labor, or as otherwise provided by law.

(7) The contractor will include the provisions of
paragraphs (1) through (7) in every subcontract
or purchase order unless exempted by rules,
regulations, or orders of the Secretary of Labor
issued pursuant to section 204 of Executive Order
No. 11246 of September 24, 1965, so that such
provisions will be binding upon each subcontractor
or vendor. The contractor will tazke such action
with respect to any subcontract or purchase order
as the contracting agency may direct as a means of
enforcing such provisions, including sanctions for
noncompliance: Provided, however, That in the
event the contractor becomes involved in, or is
threatened with, litigation with a subcontractor
or vendor as a result of such direction by the
contracting agency, the contractor may request
the United States to enter into such litigation
to protect the interests of the United States.

(c) In the performance of any part of the work contemplated by

this Contract, Fulton shall not employ any person undergoing sentence of

imprisonment at hard labor.

Section 2. Officials Not to Benefit. No Member of or Delegate to -

Congress or Resident Commissioner shall be admitted to any share or part
of this Contract or to any benefit that may arise herefrom, but this
restriction shall not be cqnstrued tokextendV§qythis Contract if made
with a édrporation’o%tgéméanyifér i£s°ée£;§éi £éﬁ£§§£§f  R

i T e P C P - C e
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Article VII, Section 3

Section 3. Covenant Against Contingent Fees. Fulton warrants that no

person or selling agency has been employed or retained to solicit or secure
this Contract upon an agreemenit O understending for a commission,
percentage, brokerage, or contingent fee, excepting bona fide employees or
bona fide established commercial or selling agencies maintained by Fulton
for the purpose of securing business. For breach or violation of the
warranty the United States shall have the right to annul this Contract
without liability or in its discretion to add to the contract price or
consideration the full amount of such commission, percentage, b;okerage,

or contingent fee.

ARTICLE VIII

RESALE OF ELECTRIC ENERGY

Section 1. Distribution Principles. The parties hereto agree and

understand that the purpose of making low cost, federally generated power
available is to encourage the most widespread use thereof, and Fulton
therefore agreesﬁ
(a) That ﬁhe benefits of federally generated power shall be
made available at fair and reasonable terms to all of its consumers at
the lowest possible rates consistent with sound business principles.
"(b) Tbgt it'w}ll,~tow§pevg§tpgt“ﬁbgttdiffe:ent rules are_ﬁot

prescribed by State laws or by State or Federal agencies, maintain proper’

24
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Article VIII, Section 1
(cont'd)

books of account in accordance with the system of accounts prescribed for
public utilities and licensees by the Federal Power Commission.

(¢) That it will furnish for the information of the Administrator
of SPA copies of schedules of resale rates in effect on the date of execution
of this Contract, and will also furnish for information of the Administrator
of SPA schedules of resale rates hereafter adopted.

(d) That it will provide the Administrator of SPA an annual
statement indicating the financial operations of Fulton's system, and
indicating that the charges to consumers are consistent with the principles
set forth in paragraph {(a) hereof.

(e) That it will publish annually a report in a newspaper of
general circulation in the area served by Fulton and will include in such
report the operating zmnd financial data of Fulton's electric distribution
system, setting forth in detail the gross revenues and disposition thereof.
The first of such reports shall be published on or before the 1st day of
September following the date service is initiated under this Contract, and
annually thereafter. In lieu of the published annual report, Fulton may
furnish such information by mailing copies of the annual report to each of

B

its consumers and a copy to the Administrator, SPA.

25



Article VITI, Section 2

Section 2. §él§§_§ﬁﬂﬂb2lﬁ§§;§f Fulton will encourage its wholesale

customers to implement the distribution principles of Section 1(a) of this

Article VIII, and whenever a wholesale customer contract is executed,

modified, or amended, will include in such contract arrangements similar

£o this set forth in Section 1(a) of this Article.

26



o © e o

IN WITNESS WHEREOF, the parties hereto have executed this
Contract in several counterparts as of the day and year first above

written, each of which shall constitute an original.

.UNITED STATES OF AMERICA
K:—DQ e Mm e & P
By

Acting Administrator

gouthwestern Power Administration

Approved as to Legal

Form and Sufficiency
e .
,,/,,:wv"é;:{ﬂ,;ﬂw%%,3.3~,:‘M»~,,.“...:x,,%m Wm& : m}é:?,tw,w»v ey wwwﬁfﬁ?ﬁ”
Regioﬁé@ Solicitor — Tuls-~
Department of the Interior

ATTEST: ‘ THE CITY OF FULTON, MISSOURI
7 - B , > v
By oS o vy 2L %fﬁ%
VY ;7 T ” 7
Title City Clerk Title __ Mayor

I, Evelyn Hopkins , certify that I am the City Clerk

of the governing board of the aforenamed Municipality, and that _W. C. Murphy
, who signed this Agreement was then the executive officer
of the said governing board and authorized under law to sign the said
Agreement, and the said Agreement was duly signed by him, for and omn benalf
of the governing board of the said Municipality by authority of law, and is
within the scove of the powers of the said governing board and executive
officer. :

(SEAL)

. ;}; ”‘7‘!7(“//;;'); 7%7/‘”‘&“}}

ﬁvelym/hopkinyf City Clerk
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UNITED STATES
DEPARTMENT OF THE INTERIOR
SOUTHWESTERN POWER ADMINISTRATION

RATE SCHEDULE F-1

SCHEDULE OF RATES FOR WHOLESALE FIRM POWER SERVICE

During the period from November 30, 1971, and extending not later
than November 30, 1976, in accordance with the Orders of the Federal
Power Commission dated Wovember 30, 1971, May 31, 1974, July 3, 1975,
February 9, 1976, and August 17, 1976 (Docket No. E-7172).

.Aﬁailabxg:

In the arca served by the Southwestern Power Administration
(Government).

Applicable:

To wholesale power customers who, by contract, purchase firm power
service.

Amount of Energy with Firm Power Service:

Energy associated with firm power service will be made available
in such amounts as the customer may require, except that when such
customer utilizes an auziliary source of power supply, in conjunction
with service purchased from the Government, the Government may limit the
amount of energy furnished so that the total obligation of the Govern—
ment to provide service during each billing period is proportionate to
the contract demand as related to the customer's system annual maxiwmum
power vequirement, and such obligation of the Government shall generally
parallel the normal load factor and load patterns of such customer's
system load. The procedures for metering and determining the amount of
power and energy delivered shall be established in a written operating
agreement. ) :

Character and Condition of Service: -

S, S

or three phase. Power and energy will be delivered at®such point or
points of delivery and at such voltage or voltages as are specified by
contract.

~Alternating ctirrent, approximately sixty cyeles per second, single



' ’ . . xate Schedule F-1

Page 2 of 3

Monthly Rates:

DEMAND CHARGE: $1.60 per kilowatt of billing demand.

ENERGY CHARGE: $0.002 per kilowatt-hour for the first 150
kilowatt—hours per kilowatt of billing demand.

$0.003 per kilowatt“hour for the mext 290
kilowatt—hcurs per kilowatt of billing demand.

$0.005 per kilowatt-hour for energy in excess
of the first 440 kilowatt-hours per kilowatt ‘of

billing demand.

Adjustments for Conditions of Service:

(a) A discount of $0.10 per kilowatt of billing demand pexr month
will be allowed on the total monthly charge for firm power service if
delivery of power and energy 15 made from the 69 kilovolt, 138 kilovolt,
or 161 kilovolt transmission facilities owned or leased by the Government
and if transformation and substation facilities are required at the point
of delivery and are furnished by the power customer at no cost to the

Government.

(b) A discount of $0.40 per kilowatt of billing demand per month
will be allowed on the total monthly charge for firm power service if
delivery of power and energy js made from, and at the voltage of, the
138 kilovolt or the 161 kilovolt transmission facilities owned or leased
by the Governmment, or at low or intermediate voltages from substations
directly connected to such transmission facilities, and if the Government

is thereby relieved of additional transmission costs.

ﬁinimum Bill:

$1.60 per month per kilowatt of contract demand less applicable
discounts for conditions of service.

Contract Demand:

The contract demand will be the maximum rate in kilowatts which the
Government is, by contract, obligated to deliver energy to the customer.



. ‘ . Rate Schedule F-1
. page 3 of 3

Billing Demand:

The billing demand for any wonth will be, as specified by contract,
either (i) the contract demand or the highest thirty-minute integrated
demand recorded during such month, whichever is the greater, or (ii) the
contlatt demand or the highest scheduled demand during such month,
vhichever is the greater .

Adjustment for Billing_Demand:

¥Yor Reduction in Demand:

In the event of one or more reductions in customer's demand
during any billing period, each of which continues for two
hours or more, due to the insbility of the CGovernment to supply
the coutract demand, the billing demand for such period shall
be reduced for each such reduction in demand by an amount equal
to the reduction in demand (in kilowatts) times the ratio that
the number of hours of each such reduction bears to the total
nurber of hours in such billing period.

For Powver Factor:

None. The customer normally will be required to maintain a
power factor at the point of delivery of not less than ninety
percent (90%) lagging.
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA, ) :NFJ L ED
) PE
Plaintiff, ) _ .,.EN COURT,
VS. ) . }M
g Jack C. Silver, Clerk
FORTY-ONE FIREARMS, ) U. S. DISTRICT COURT
)
Defendant. ) No. 76—C-453‘/

ORDER FOR SALE OF FORTY-ONE FIREARMS

NOW, on this Zf_yday of C%adté » 1977, it being

shown to the Court by plaintiff that a Petition for Remission

and Mitigation of Forfeiture filed herein by George Robert
Thomas has been approved on certain conditions by the Attorney
General, the Court finds that there are no issues remaining for
litigation and this action should be concluded.

IT IS THEREFORE ORDERED that Plaintiff's Complaint for
forfeiture be denied; that’the Petition for Remission and Mitigation
of Forfeiture of George Robert fhomas be granted.

IT IS FURTHER ORDERED that the forty-one (41) firearms
which are the subject of this action, which are presently in the
custody of the U.S. Marshal for this District, be sold by the
U.S. Marshal to an authorized purchaser.

IT IS FURTHER ORDERED that all costs of the sale and
any other costs and expenses incurred by plaintiff be deducted
from the proceeds of the sale and the remaining proceeds paid

to petitioner George Robert Thomas.

UNITED :STATES DISTRICT JUDGE



IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,
o

CIVIL ACTION NO. 77-C-18-C

Plaintiff,
vSs.

RONNIE JAY LORD,

CHERYL ANN LORD,

BERNADINE PORTER, and

OTASCO, A Division of McCrory
Corporation,

FILED
APR 2.8 1977 ««K

L e i T U WL R S N PR

Defendants.

Jack C. Silver, Clerk
U. S. DISTRICT COURT

JUDGMENT OF FORECLOSURE

THIS MATTER COMES on for consideration this !{ 2 f_/
day of April, 1977, the Plaintiff appearing by Robert P. Santee,
Assistant United States Attorney; the Defendant, Otasco, A
Division of McCrory Corporation, appearing by its attorney,
Jerry L. Goodman; and, the Defendants, Ronnie Jay Lord, Cheryl
Ann Lord, and Bernadine Porter, appearing not.

The Court being fully advised and having examined
(the file herein finds that Defendants, Ronnie Jay Lord, Cheryl
Ann Lord, and Bernadine Porter, were served by publicatien as
shown on the Proof of Publication filed herein; and, that
Defendant, Otasco, A Division of McCrory Corporation, was served
with Summons and Complaint on January 17, 1977, as appears from
the United States Marshal's Service herein.

It appearing that the Defendant, Otasco, A Division
of McCrory Corporation, has duly filed its Disclaimer on
February 7, 1977; andi that the Defendants, Ronnie Jay Lord,
Cheryl Ann Lord, and Bernadine Porter, have failed to answer
herein and that default has been entered by the Clerk of this
Court.

The Court further finds that this is a suit based
upon a mortgage note and foreclosure on a real property mortgage

securing said mortgage note upon the following described real



property located in Tulsa Céunty, Oklahoma, within the Northern
Judicial District of Oklahoma:
Lot Fifteen (15), Block Fourteen (14), VALLEY
. VIEW ACRES ADDITION to the City of Tulsa, County

of Tulsa, State of Oklahoma, according to the

recorded plat thereof.

THAT the Defendants, Ronnie Jay Lord and Cheryl Ann
Lord, did, on the 28th day of February, 1974, execute and deliver
to the Administrator of Veterans Affairs, their mortgage and
mortgage note in the sum of $10,000.00 with 6 percent interest
per annum, and further providing for the payment of monthly
insfallments of principal and interest.

The Court further finds that Defendant, Bernadine
Porter, was the grantee in a deed from Defendants, Ronnie Jay
Lord and Cheryl Ann Lord, dated November 28, 1975, filed
December 3, 1975, in Book 4193, Page 2132, records of Tulsa
County, wherein Defendant, Bernadine Porter, assumed and agreed
to pay the mortgage indebtedness being sued upon herein.

The Court further finds that Defendants, Ronnie Jay
Lord, Cheryl Ann Lord, and Bernadine Porter, made default under
the terms of the aforesaid mortgage note by reason of their
failure to make monthly installments due thereon, which default
has continued and that by reason thereof the above-named Defendants
are now indebted to the Plaintiff in the sum of $9,693.01 as
unpaid principal with interest thereon at the rate of 6 percent
~per annum from August 1, 1976, until paid, plus the cost of
this action accrued and accruing.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that
the Plaintiff have and recover judgment against Defendants,
Ronnie Jay Lord, Cheryl Ann Lord, and Bernadine Porter, in rem,
for the sum of $9,693.01 with interest thereon at the rate of
6 percent per annum from August 1, 1976, plus the cost of this
action accrued and accruing, plus any additional sums advanced
or to be advanced or expended during this foreclosure action
by Plaintiff for taxes, insurance, abstracting, or sums for

the preservation of the subject property.



IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that
upon the failure of said Defendants to satisfy Plaintiff's money
judgment herein, an Order of Sale shall be issued to the United
States Marshal for the Northern District of Oklahoma, commanding
him to advertise and sell with appraisement the real property
and apply the proceeds thereof in satisfaction of Plaintiff's
judgment. The residue, if any, shall be deposited with the
Clerk of the Court to await further order of the Court.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that
from and after the sale of said property, under and by virtue
of this judgment and decree, all of the Defendants and each
of them and all persons claiming under them since the filing
of the complaint herein be and they are forever barred and
foreclosed of any right, title, interest or claim in or to
the real property or any part thereof, specifically including
any lien for personal property taxes which may have been filed

during the pendency of this action.

UNITED- STATES DISTRICT JUDGE

APPROVED

s E Ry T e
ROBERT P. SANTEE
Assistant United States Attorney




IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA, P
| 75T
No. CIV-76-157-BOH

Plaintiff,
vVs.

UNITED STATES FIDELITY AND
GUARANTY COMPANY, a Maryland
Corporation,

FILED

APR 201977 o

Defendant.

Jack C. Silver, Clerk
U. S. DISTRICT COURT

JUDGMENT

This cause came before the Court April 27, 1977, on
plaintiff's and defendant's Motions for Summary Judgment. Having
carefully reviewed the entire record in this case, including the
pleadings, briefs and arguments of counsel, the Court has concluded
that there is no genuine issue in this case as to any material fact
and that the defendant is entitled to a Judgment in its favor as a
matter of law. (Rule 56, Federal Rules of Civil Procedure)

Plaintiff's claim for relief arises out of the assignment
of a chose in action for the alleged breach of an insurance contract.
Plaintiff alleges liability predicated on defendant's refusal to
defend two actions prosecuted against defendant's insured, Fenix &
Scisson, Inc. Defendant's insured, a contractor of the Atomic
Energy Commission, provided architect-engineer services for drilling
and mining operations conducted on Amchitka Island, Alaska, and was
twice sued as a result of accidents occurring during the course of
such operations. Subsequent to defendant's refusal to defend its
insured. one of the lawsuits was successfully defended but at a cost
of $28,184.93, and the other suit was disposed of at a total cost of
$43,027.77. Plaintiff United States, as assignee of the insured's
claims against defendant, seeks a total recovery of $71,212.70.

The insurance policy at issue provided in pertinent part:

Article I required U.S.F.&G. to:
". . . pay on behalf of the Insured all sums which the
Insured shall become legally obligated to pay as
damages because of

A. bodily injury or

B. property damage
to which this insurance applies, caused by an occur-
rence, and the Company shall have the right and duty
to defend any suit against the Insured seeking damages
on account of such bodily injury or property damage,
even if any of the allegations of the suit are ground-
less, false or fraudulent. . . ."

The separate exclusionary clause stated that:

", the insurance does not apply to bodily injury
or property damage arising out of any professional
services performed by or for the Named Insured,
including:

1. the preparation or approval of maps, plans,
opinions, reports, surveys, designs or
specifications and

2. supervisory, inspection or engineering services."

(emphasis supplied)
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In addition to the facts delineated above, the record
discloses that the material, uncontroverted facts are as follows:

1. The two lawsuits defendant refused to defend
involve claims of bodily injury arising out of professional
services performed by defendant's insured.

2. Specifically, the two lawsuits involved allegations
of negligence in defendant's specifications, designing, supervision
and inspection of the aforementioned Amchitka Island project.

Based on the entire record discussed above in part, the
Court concludes that the exclusion clause of the insurance policy
in question, when applied to the facts of the Amchitka Island law-
suits previously discussed, clearly establishes an absence of any
potential liability on the part of defendant United States Fidelity
and Guaranty Company. An insurer is not obligated to defend a
groundless suit when it would not be liable under its policy con-
tract for any recovery had therein. United States Fidelity and
Guaranty Company v. Reinhart, 171 F.2d 681 (10th Cir. 1948). Where
provided for in the insurance policy, an insured should have the
benefit of the insurance company defending any claim on which such
company reasonably might be liable. If a policy is ambiguous, or
the insurer's liability uncertain, the insurer should defend. See
Conner v. Transamerica Insurance Company, 496 P.2d 770 (Okla. 1972).
The policy at issue in this case discloses no intent on the part of
the parties that the insurer should defend in the absence of any
potential liability on its part, and it would be surprising if such
an arrangement were agreed to. Forcing insurance companies to
defend actions in which they possess no real interest would leave
every settlement reached or plaintiff's verdict won vulnerable to
the charge that the suit was not defended in good faith.

IT IS HEREBY ORDERED that pursuant to Rule 56 of the
Federal Rules of Civil Procedure summary judgment is granted in
favor of defendant United States Fidelity and Guaranty Company and
against plaintiff United Stateg of America, at plaintiff's cost.

Dated this ,Z — day of April, 1977.

%KZZaw ZSJQVZJMM%@/

UNITED STATES DISTRICT JUDGE



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

WELLS ALUMINUM, INC.,
Plaintiff,

No. 75-C-118 v/

1T LED

vs.

GATEWAY INDUSTRIES, INC.,

Defendant.

R . " N N NP

APR 2 71977 \L

Jack C. Silver, Clerk
U. S. DISTRICT COURT

The plaintiff, Wells Aluminum, Inc., pursuant to Rule

NOTICE OF DISMISSAL

41(a) (1) of the Federal Rules of Civil Procedure, does hereby
dismiss the above-styled and numbered cause without prejwdice.

PRICHARD, NORMAN, REED & WOHLGEMUTH

BN .

oel T. Wdh gemuth
1100 Philfipyer Building

Tulsa, Oklahoma 74103

Attorneys for the Plaintiff

CERTIFICATE OF MATLING

I hereby certify that on the obb day of april, 1977,
I mailed a true and exact copy of the foregoing instrument to
Mr. Irvine Ungerman, attorney for the defendant, Ungerman, Grabel,
and Ungerman, Sixth Floor, Wright Building, Tulsa, Oklahoma 74103.

(;/\ Joel {;/yohlgemuth




(3.

)
)
)
)

vs. ) No. 76-C=452-C +~
)
STATE OF OKLAHOMA, et al., )
)
)

IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

LARRY JAMES GAMBLE, #89865,

Petitioner,

FILED
Ak o G977
ORDER Jack C. Silver, Clerk bt
U. S. DISTRICT COURT

On March 31, 1977, this Court entered an Order granting

Respondents.

a writ of habeas corpus in behalf of petitioner and ordering
the State of Oklahoma to release petitioner from State custody
if he was not afforded a new trial within ninety (90) days.
Respondents filed a Notice of Intent to Appeal on April 11,
1977; and petitioner now moves the Court to order him released
upon his own recognizance pursuant to Rule 23(c) of the Federal
Rules of Appellate Procedure.
Rules 23(c) of the Federal Rules of Appellate Procedure

provides:

"Pending review of a decision ordering the

release of a prisoner in such a [habeas

corpus] proceeding, the prisoner shall be

enlarged upon his recognizance, with or

without surety, unless the court or justice

or judge rendering the decision, or the

court of appeals or the Supreme Court, or

a judge or justice of either court shall

otherwise order."
On April 12, 1977, this Court entered an order granting respon-
dents' Application for Stay of the issuance of the writ of
habeas corpus pending a ruling by the Tenth Circuit Court of
Appeals on respondents' appeal. Therefore, the Court has

"otherwise ordered" under Rule 23(c) of the Federal Rules of

Appellate Procedure; and petitioner's motion is hereby overruled.



It is so Ordered this 'GZSSTi-. day of April, 1977.

H. DALE'COOK
United States District Judge
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IN THE UNITED STATES DISTRICT COURT FOR THE
Jack ¢ o

¢ . \_,‘/!/er C(\ !

S DiSTRICT Olﬁ}'g}

" NORTHERN DISTRICT OF OKLAHOMA

WILLIAM M. DECKER and )
MARGARET. DECKER JENKINS, )
Plaintiffs ;
v. § CIVIL NO. 76-C-424-C
UNITED STATES OF AMERICA, ;
Defendant g
JUDGMENT

This action came on for trial before the Court and a jury,
Honorable H. Dale Cook, District Judge, presiding, and the issues
having been duly tried and the jury having duly rendered its
verdict, it is hereby

ORDERED AND ADJUDGED that the plaintiffs take nothing, that
the action be dismissed on the merits, and that the defendant,
United States of America, recover of the plaintiff,

William M. Decker, its costs of action.

o .
DATED at Tulsa, Oklahoma, this ;2;2 - day of g%é&do({/, 1977.

AR

UNITED STATES DISTRICT JUDGE
APPROVED AS TO FORM:

SANDS AND/TY¥LER
D —

BY: / ) [, WO @»—-v.w..\ \ \«»'\k} N
0. JAN TYLER ( ‘
2030 Republjc National Bank Tower

Dallas, TexXas 75201

ATTORNEYS FOR PLAINTIFF

NATHAN G. GRAHAM
United States Attorney

(
By: %a& [4)1 \,g;/g\m/v/mfl{/)vyanm

FRED W\ SCHWENDIMANN

Attorney, Tax Division
Department of Justice

Room 8B37, 1100 Commerce Street
Dallas, Texas 75242

ATTORNEY FOR DEFENDANT



IN THE UNITED STATES DISTRICT COURT FOR THE | [_ [« [
NORTHERN DISTRICT OF OKLAHOMA :

UNITED STATES OF AMERICA,

Plaintiff,

Civil Action No.
r/é)
#-C~158 B

)
)
)
)
;
ERNEST L. BIGGS, JR., ET AL., )
)
)

Defendants.

JUDGMENT OF FORECLOSURE

THIS MATTER comes on for consideration this 5325 ﬁ&g

day of April , 1977, the plaintiff appearing by

Robert P. Santee, Assistant United States Attorney, and the
defendant J. L. Alls appearing by his attorney, David R.
Poplin, the defendant Laura Robinson d/b/a Hicks Robinson
Agency, appearing by her attorney, Leslie S. Hauger, Jr.,

the defendant J.D. Edwards, D.O. appearing by his attorney,
Fred A. Pottorf, the defendant Oklahoma Tax Commission appear-
ing by its attorney, Clyde E. Fosdyke, and the defendants
Ernest L. Biggs, Jr., Beth A. Biggs, James T. Feemster, Judy
C. Feemster; National Car Rental System, Inc., a Nevada cor-
poration; Jesse M. Long d/b/a Jesse's Truck Stop; Oklahoma
State Bank & Trust Co., Vinita, Oklahoma; and State of Okla—
homa, ex rel, District Court of Craig County, Oklahoma, appear-
ing not.

The Court, being fully advised and having examined
the file herein, finds that J. L. Alls was served with Summons
and Complaint on April 13, 1976, and with Summons and Amendment
to Complaint on June 17, 1976; that James T. Feemster and Judy
C. Feemster were served with Summons and Complaint on April 13,
1976, and with Summons and Amendment to Complaint on June 23,

1976; that National Car Rental System, Inc., a Nevada corporation,



was served with Summons and Complaint on April 12 and
April 16, 1976, and with Summons and Amendment to Complaint
on June 14, 1976; that Jesse M. Long d/b/a Jesse's Truck
Stop, was served with Summons and Complaint on April 20, 1976,
and with Summons and Amendment to Complaint on July 6, 1976;
that Oklahoma State Bank & Trust Co., Vinita, Oklahoma, was
served with Summons and Complaint on April 13, 1976, and with
Summons and Amendment to Complaint on June 17, 1976; that
Laura Robinson, d/b/a Hicks Robinson Agéncy, was served with
Summons and Complaint on April 9, 1976, and with Summons and
Amendment to Complaint on June 16, 1976; that State of Okla-
homa, ex rel, District Court of Craig County, Oklahoma, was
served with Summons and Complaint on April 13, 1976, and with
Summons and Amendment to Complaint on June 17, 1976; that
Oklahoma Tax Commission was served with Summons, Complaint,
and Amendment to Complaint on June 16, 1976; and that J.D.
Edwards, D.0O., was served with Summons, Complaint, and Amend-
ment to Complaint on July 15, 1976; all as appears from the
Marshal's Returns of Service filed herein; and that Ernest L.
Biggs, Jr. and Beth A. Biggs were served by publication, as
appears from Proof of Publication filed herein.

It appears that J. L. Alls; Laura Robinson, d/b/a
Hicks Robinson Agency; and Oklahoma Tax Commission have filed
their Answers; that J.D. Edwards, D.0O. has filed his Disclaimer;
and that Ernest L. Biggs, Jr., Beth A. Biggs, James T. Feemster,
Judy C. Feemster, National Car Rental System, Inc., a Nevada
corporation; Oklahoma State Bank & Trust Co., Vinita, Oklahoma;
Jesse M. Long d/b/a Jesse's Truck Stop; and State of Oklahoma,
ex rel, District Court of,Craig County, Oklahoma, have failed
to answer herein and that default has been entered by the Clerk

of this Court.



The Court further finds that this is a suit based
upon a mortgage note and foreclosure on a real property mort-
gage securing said mortgage note, covering the following-
described real property located in Craig County, Oklahoma,
within the Northern Judicial District of Oklahoma:

The Westerly 150 feet (being the same as the

West Half) of Lots 1 and 2 in Block 3 in the

Town of Big Cabin, Oklahoma, according to the

United States Government Survey and approved

plat thereof.

THAT the defendants Ernest L.:Biggs, Jr. and Beth
A. Biggs did, on the 29th day of October, 1970, execute and
deliver to the United States of America, acting through the
Farmers Home Administration, their mortgage and mortgage note
in the amount of $11,600, with 7-1/4 percent interest per annum
and further providing for the payment of annual installments of
principal and interest; said note being co-signed by J.L. Alls.

THAT the defendants Ernest L. Biggs, Jr. and Beth A.
Biggs did, on the 3rd day of April, 1973, execute and deliver
to the United States of America, acting through the Farmers
Home Administration, their mortgage and mortgage note in the
amount of $1,300, with 7-1/4 percent interest per annum, and
further providing for the payment of annual installments of
principal and interest.

The Court further finds that the defendants James T.
Feemster and Judy C. Feemster, on November 6, 1973, signed an
Assumption Agreement, wherein they assumed and agreed to pay
the mortgage indebtedness being sued upon herein.

The Court further finds that Ernest L. Biggs, Jr.,
Beth A. Biggs, and J.L. Alls were released from personal lia-
bility on the above-described notes by instrument dated Novem-—
ber 6, 1973, which instrument was executed on behalf of the
United States of America, Farmers Home Administration, by

Wiley C. Harrison, County Supervisor.



The Court further finds that the defendants James
T. Feemster and Judy C. Feemster made default under the terms
of the aforesaid mortgage note by reason of their failure to
make annual installments due thereon, which default has con-
tinued, and that by reason thereof, the above-named defendants
are now indebted to the plaintiff, on the first-mentioned note,
in the amount of $12,751.28 as of May 15, 1976, plus interest
from and after said date at the rate of 7-1/4 percent per annum,
until paid, plus the cost of this actioh, accrued and accruing.

The Court further finds that the defendants James T.
Feemster and Judy C. Feemster made default under the terms of
the aforesaid mortgage note by reason of their failure to make
annual installments due thereon, which default has continued,
and that by reason thereof, the above-named defendants are now
indebted to the plaintiff on the second—mentioned note, in the
amount of $1,386.33 as of May 15, 1976, plus interest from and
after said date at the rate of 7-1/4 percent per annum, until
paid, plus the cost of this action, accrued and accruing.

The Court further finds that there is due and owing
to the Oklahoma Tax Commission from defendant James T. Feemster
the sum of $1,200.29 and that Oklahoma Tax Commission should
have judgment, in rem, for said amount, but that such judgment
is subject to and inferior to the first mortgage lien of the
plaintiff herein.

The Court further finds that there is due and owing
to Laura Robinson d/b/a Hicks Robinson Agency from defendants
James T. Feemster and Judy C. Feemster the sum of $305.30 plus
attorney's fees of $125.00, plus costs, and that Laura Robinson
d/b/a Hicks Robinson Agency should have judgment, in personam,
for said amount, but that such judgment is subject to and in-
ferior to the first mortgage lien of the plaintiff herein.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that

the plaintiff have and recover judgment against defendants



James T. Feemster and Judy C. Feemster, in personam, for the
sum of $12,751.28, with interest thereon at the rate of 7-1/4
percent per annum from May 15, 1976, plus the cost of this
action, accrued and accruing, plus any additional sums advanced
or to be advanced or expended during fhis foreclosure action by
plaintiff for taxes, insurance, abstracting, or sums for the
preservation of the subject property.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the
plaintiff have and recover judgment against defendants James T.
Feemster and Judy C. Feemster, in personam, for the sum of
$1,386.33, with interest thereon at the rate of 7-1/4 percent
per annum from May 15, 1976, plus the cost of this action,
accrued and accruing, plus any additional sums advanced or to
be advanced or expended during this foreclosure action by plain-
tiff for taxes, insurance, abstracting, or sums for the preser-
vation of the subject property.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the
Oklahoma Tax Commission haVe and recover judgment, in rem,
against defendant James T. Feemster for the sum of $1,200.29,
but that such judgment is subject to and inferior to the first
mortgage lien of the plaintiff herein.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Laura
Robinson d/b/a Hicks Robinson Agency have and recover judgment,
in personam, against defendants James T. Feemster and Judy C.
Feemster for the sum of $305.30 plus attorney's fees of $125.00,
plus costs, but that such judgment is subject to and inferior
to the first mortgage lien of the plaintiff herein.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the
plaintiff have and recover judgment, in rem, against National
Car Rental System, Inc., a Nevada corporation; Jesse M. Long
d/b/a Jesse's Truck Stop; Oklahoma State Bank & Trust Co.,
Vinita, Oklahoma; and State of Oklahoma, ex rel, District Court

of Craig County, Oklahoma.



IT IS FURTHER ORDERED, ADJUDGED AND DECREED that upon
the failure of said defendants to satisfy plaintiff's money
judgment herein, an Order of Sale shall be issued to the United
States Marshal for the Northern District of Oklahoma, command-
ing him to advertise and sell with appraisement the real property
and apply the proceeds thereof in satisfaction of plaintiff's
judgment. The residue, if any, shall be deposited with the Clerk
of the Court to await further order of the Court.

IT IS FURTHER ORDERED, ADJUDGEB AND DECREED that from
and after the sale of said‘property, under and by virtue of this
judgment and decree, all of the defendants, and each of them,
and all persons claiming under them since the filing of the com-
plaint herein, be and they are forever barred and foreclosed of
any right, title, interest or claim in or to the real property

or any part thereof.

Cotoe. E B —

United States District Judge

APPROVED:

ROBERT P. SANTEE
Assistant United States Attorney
Attorney for Plaintiff,

Dy endant /pklahoma
//Z
' Do,

, 7)) |
For POPLIN & BLKVINS /f>/Q
Attorney for D endanffx/};;é ls
| / e i” /’/
e, et @/ u

, -7
LESLIE S. HAUGER,Aer~/f
Attorney for Deféndant,’ Laura

Robinson d/b/aLHicks Robinson
Agency




IN THE UNITED STATES DISTRICT COURT FOR THE ; 3 Ef' ™

NORTHERN DISTRICT OF OKLAHOMA

i x) 1977
UNITED STATES OF AMERICA, ) AFR
) n n.,,r Clepl
Plaintiff ) foii L e
) szyﬁtéy,ii&ﬁhd
v. ) CIVIL NO. 76-C-147-B
)
ROBERT E. BAKER, )
)
Defendant )

ORDER OF DISMISSAL

In accordance with the agreement of the parties and for

good cause shown, it is hereby
Coteequ. o dAQQﬁ5g¢bvudL
ORDERED that thescOmplaint of the plaintiff, United
ALY s
States of America, be and it is hereby dismissed and that

each party bear its own costs.

LA i
ENTERED this @2t9 day of ¢~ 4427 1977.
7

By & Lo

UNITED STATES DISTRICT JUDGE

CONSENTED AND AGREED TO BY:

NATHAN G. GRAHAM
United States Attorney

By:/ ‘s s . /“) * /’,
U illea ) i
WILLIAM W. GUILD
Attorney, Tax Division
Department of Justice
Room 8B37, 1100 Commerce Street
Dallas, Texas 75242
(214) 749-1251

ATTORNEg FOR PLAINTIFF

wf‘“" : ‘ e o e

S ,
e ' 44;?><3{3¢9‘“”““““‘“~\\\\\\
IRVINE E. UNGERMAN :

Wright Building
Tulsa, Oklahoma 74103

ATTORNEY FOR DEFENDANT



IN THE UNITED STATES DISTRICT COURT FOR THE

JOANN McDONALD,

Plaintiff,

vs.

JESS 0. WALKER, et al.,

Defendants.

MEMORANDUM AND ORDER

NORTHERN DISTRICT OF OKLAHOMA

75-C-469-B

S T

N N N N N S N N N

APR2 5 1977

Joed 1 Clone proe
[N N SO

020 DIEImeT eanig

The present litigation was instituted by the plaintiff

seeking damages, actual and punitive, for alleged civil rights

violations. Jurisdiction is cited as 28 U.S.C. §§1341 (3) and

(4), 1331. The action alleges violations of 42 U.S.C. §1983 and

§1985(2) and (3).
DEFENDANTS

Jess 0. Walker

Robert M. Thompson

Floyd Moss

Harold Morgan

Kenneth McDonald

Archie Jones

Emmett Hull

Joe Davenport

DESCRIPTIVE DESIGNATION

Undersheriff and now Sheriff of Craig
County, Oklahoma. ‘

Police Chief, City of Vinita, Oklahoma.

Sheriff and now Deputy Sheriff, Craig
County, Oklahoma.

Assistant District Attorney of Craig
County, Oklahoma until January, 1975.

Resident of Craig County, Oklahoma.
Ex-husband of plaintiff (Plaintiff's
Deposition, p. 5).

Resident of Craig County, Oklahoma.
Ex-husband's Uncle. (Plaintiff's
Deposition, p. 24).

Deputy Sheriff, Craig County, Oklahoma,
until early 1975.

Deputy Sheriff, Craig County, Oklahoma,
until early 1975.



DEFENDANTS DESCRIPTIVE DESIGNATION

Larry D. Stuart Assistant District Attorney, Craig
County, Oklahoma, since January, 1975.

Southwestern Bell Telephone Company
Telephone Company

John Doe Unknown police officer, Vinita, Oklahoma.

The designations and description of the various defendants
are recited in plaintiff's complaint and amended complaint, except
for the two defendants whose descriptive designations were obtained
from plaintiff's deposition.
COMPLAINT

The basic allegations of plaintiff's complaint, together
with excerpts of pertinent language from exhibits attached to
said complaint, and amended complaint, reveal the following:

August 14, 1974---Harold Morgan, Assistant District Attor-
Ney, threétened to cause a sanity hearing to be held concerning the
mental condition of the plaintiff. October 11, 1974--Kenneth
McDonald procured and had drawn by Jess 0. Walker, Undersheriff,
a Petition for Commitment of Plaintiff, pursuant to 43 0.S. §55.
This petition is Exhibit "1" to plaiﬁtiff's amend complaint and reveals
the following. It was filed October 11, 1974. The allegations in
support of the petition were: (1) 'has been a patient in Eastern
State Hospital in about 1960"; (2) 'calls on the phone and some-
times won't talk'; (3) '"Has threatened to burn down ex-husband's
house'; and (4) '"Stole his dog". 1In the printed form the follow-
ing language is found: ''That the condition of said person is such
that it is not* necessary that __ be taken into custody and detained
pending final hearing of this petition'". At the béttom of the form
the following words appear: '*(Strike inapplicable words).'" On
the same date Judge William J. Whistler signed an Order for Hearing
Petition for Order of Admission to Hospital. Said order provided
that notice of such hearing be issued by the Court Clerk and ser-

ved by the Sheriff upon the person named as allegedly mentally ill,



etc. This is Exhibit "2" to the amended complaint. On October

11, 1974, Judge Whistler, signed an '"Order of Detention', Exhibit
"3" to the amended complaint of plaintiff. ©Noted in handwriting

at the bottom of the exhibit is the following: 'Delivered Joan
McDonald to E.S.H. Oct-11-74-Jess Walker'". On the same day Judge
Whistler entered an order entitled "Appointment of Sanity Commission"
(Exhibit "4" to the amended complaint), and appointed Dr. P. L. Hays,
M.D., Dr. Ray Thompson, D.0O. and James Pendergrass, Legal Member.

The order required said parties to file, under oath, their find-

ings on or before the date set for hearing of said petition, to-

wit: the 23rd day of October, 1974, except that the Legal Member

of the Commission was to file his certificate following the hearing
of said petition. Again, on the same date, a "Notice of Hearing"

was signed by Judge Whistler aﬁd the Sheirff's Return reflects
service of said Notice on Joan McDonald, the plaintiff, on

October 11, 1974. Said return was signed by Jess 0. Walker, and is
Exhibit "5" to the amended complaint filed by the plaintiff. Exhibit
"6" to the amended complaint is a Dismissal of the matter, and states
as follows, being dated, October 23, 1974:

"Now on this 23rd day of October, 1974, this matter

having been heard by a sanity commission herein, and

the sanity commission finds that the respondent herein

is not mentally ill, and that the same should be dis-

missed. ‘

"IT IS THEREFORE THE ORDER, JUDGMENT AND DECREE OF THE

COURT THAT THE Respondent herein, Joan McDonald, be and

she hereby is ordered to be discharged from the Eastern

State Hospital, in Vinita, Oklahoma, and the case be

dismissed."

Said Order was signed by Judge Whistler.

With reference to these exhibits, the plaintiff maintains
that the actions were without probable cause of justification; that
it was unnecessary that plaintiff be taken into custody and
detained; that the Order for Hearing Petition for Order of Admiss-

ion to Hospital and Order of Detention were on the basis of the

ex parte statements of Jess 0. Walker; that she was not personally



served with a copy of the petition or notice of the hearing; that
while Eﬁmett Hull attempted tovserve her with a copy of the petition
that Floyd Moss wilfully grabbed said petition denying her the
notice of said hearing required by statute. Plaintiff avers that
on the basis of the Order alone she was confined in Eastern State
Hospital from October 11, 1974, to October 23, 1974, and that at all
times she was sane.

Plaintiff further alleges that during her detention at
Eastern State Hospital, John Doe, the unknown police officer, under
the direction of Robert M. Thompson, Chief of Vinita Police Depart-
ment, on October 12, 1974, did illegally search plaintiff's house
without a warrant and without consent; that said unknown police
officer was confronted by the owner of the house and landlord,
Clyde Walker, and said police officer was not able and did not
produce a valid search warrant.

Plaintiff further alleges that on December 4, 1974, Kenneth
McDonald called her and asked her to drive to his farm; that plain-
tiff did so and proceeded down a dead-end public county road in
front of the McDonald farm; that McDonald blocked her passage down
and out of said road with his truck; that he fired several rounds
of ammunition from a double-barreled shotfun in front of her car; that
he kept her pinned down in her car for about one hour until such time
as Floyd Moss, Sheriff; Emmett Hull, Deputy Sheriff; Joe Davenport,
Deputy Sheriff; and Jess O. Walker, Undersheriff, arrived, having
been’summoned’by Kenﬁeth McDonald, and that said persons arrested
plaintiff without a warrant and at such time plaintiff alleges she was
not committing a misdemeanor in the presence of the '"Sheriffs'.
She was subsequently transported to the County Jail. Plaintiff
avers that she was held during December 4, 1974, and on the next
day, Harold D. Morgan, Assistant District Attorney, caused to be
filed against the plaintiff "a Breach of the Peace'" on a defective

information (Exhibit "7" to plaintiff's amended complaint). Exhibit



"7" reflects the following charge:

"F*x%did then and there wilfully, unlawfully, and
wrongfully disturb the peace and quiet of one Kenneth
McDonald, by then and there going to his residence

where she had been forbidden to go, because she is under

a peace bond; that she was there on several occasions,

ran over his farm dog with a motor vehicle, all of which

was calculated to arouse the said Kenneth McDonald to
anger and to cause a breach of the peace, at the McDonald

residence located 1 mile east, 1 mile north, and 3/4

mile east of Vinita, in Craig County, Oklahoma."

Plaintiff avers that she was confined in the County Jail
in Vinita, Oklahoma, for two days and that her brother, Clifford
F. Taylor, posted a $200.00 property bond and she was released
from confinement and the pending charges were dismissed on motion
of the State on April 10, 1975.

She alleges that for the past year Harold Morgan, acting
in his official capacity as Assistant District Attorney, filed
charges several times against the plaintiff, i.e.: On December
5, 1974, he filed Breach of the Peace Charges (Exhibit "7" to
plaintiff's amended complaint); December 11, 1974--Reckless Driving
Charges. Plaintiff alleges that on 3 different occasions she re-
quested Harold Morgan to file charges against Kenneth McDonald,
to-wit: (1) 1In August, 1974, requested charges for Mistreatment
of a Dog; (2) 1In October of 1974, attempted to have charges filed
that Kenneth McDonald did maliciously and wilfully strike plaintiff's
car with his car frqm the side and front; (3) Also, in October,
1974, McDonald maliciously and wilfully tore the lock off plaintiff's
front door. 1In each instance plaintiff alleges that Morgan did not
file the charges. Plaintiff avers at one time Harold Morgan stated
that no charges would be filed until either Kenneth McDonald or
plaintiff were killed.

Plaintiff then avers that prior to January of 1975, an
illegal wiretap was placed upon her telephone by Southwestern Bell

Telephone Company. That utilizing the information obtained from

the wiretap, criminal charges were filed by Larry D. Stuart,
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Assistaﬁt District Attorney, upon the complaint of Archie Jones,

on January 29, 1975, for making obscene, threatening and harassing
telephone calls. (Exhibit "8" to plaintiff's amended complaint).

That a warrant was issued on February 4, 1975, as a result of the
illegal wiretap and plaintiff was arrested and falsely confined

in Craig County Jail for a period commencing February 4, 1975, until
February 10, 1975. That said charge was dismissed on Motion of

the State on April 10, 1975. Plaintiff avers that when said calls were
made she was not in fact home.

This Court has gone into great detail concerning the alle-
gations of the plaintiff's complaint in view of the Motions presently
pending before the Court for determination.

The Court additionally notes that plaintiff's amended com-
plaint remains the same as the original complaint, save and except
for the addition of Larry D. Stuart, Assistant District Attorney, as
a party defendant, and allegations concerning his alleged participation
in the filing of the criminal charges against the plaintiff on
January 29, 1975.

Heretofore, the Court sustained the Motion to Dismiss of
Southwestern Bell Telephone Company for failure to state a claim,
and said Company is no longer a party to the instant litigation.

Turning to the Motion to Dismss and Answer to the original
complaint filed by ;he'defendant, Archie Jones, the Court finds
that the Magistrate %ecommended that the Motion be overruled for
failure to prosecute due to a misunderstanding in connection with
a hearing on said motion. The Court never acted on said Recommenda-
tion and said defendant, Archie Jones, in the interim, filed an

answer and Motion to Dismiss as to the amended complaint.

The following Motions to Dismiss have been filed and
are presently pending:

1. Motion to Dismiss filed by the defendant, Archie
Jones;

2. Motion to Dismiss of defendant, Harold Morgan;



~ 3. Motion to Dismiss of the defendant, Larry D.

Stuart.

On March 30, 1977. the Court entered a "Notice'" notifying
the parties that pursuant to Rule 56 of the Federal Rules of
Civil Procedure, since the Court would consider extraneous materials
submitted by the parties that said Motions to Dismiss would be
converted and treated as Motions for Summary Judgment.

The Court will first consider the Motion of the Defendant,
Archie Jones. The unrefuted affidavit of the defendant, Archie

Jones, attached to his brief submitted November 14, 1975, reveals

the following:

"That he is one of the defendants named in Case No.
75-C-469, styled Joann McDonald, Plaintiff, vs. Jess
0. Walker, et al., defendants, pending in the United
States District Court for the Northern District of
Oklahoma.

"That the Complaint in said case alleges that the said
Archie Jones, acting in an official capacity under
color of state law did willfully and with malice
conspire unlawfully with the defendant, McDonald, to
deprive plaintiffof her rights secured by certain
specified amendments to the United States Constitution.

"That said Archie Jones states, under oath, that during
the entire period of the said alleged conspiracy des-
cribed in said Complaint, did not at any time hold any
office, whether federal, state or local, nor had any
official capacity with any governmental agency, and
therefore, did not and could not have conspired in

any official capacity under color of state law with

the said defendant, McDonald, or any other person."

The plaintiff testified in her deposition taken February
9, 1976, in pertinent part, as follows:
Page 17:

A. All right. Well, I started getting accused of
making a lot of phone calls. They were supposed
to have been obscene and harassing and --

Q. Excuse me. But who was accusing you?

Well, the first I knew about it was, I guess, when
the telephone company started calling me. My ex-
husband, Kenneth McDonald, his uncle [Jones] had
made several accusations and his brother had made
several; he had made many hisself(sic); and then
the phone company started calling me and telling
me that I was going to have to quit using this
telephone for these purposes, and I told them I
was not using that phone for those purposes. *%%

-7-



Page 24:

Q. And the telephone company wasn't the one that
signed the complaint against you?

A. No.

Q. All right. So what you are saying then, as your
complaint states, is that you were arrested be-
cause of information from the telephone company?

A. Because of complaints that were made.

Q. Now, who made the complaints?

A. Well, Archie Jones, my ex-husband's uncle.

Q. Do you know specifically what he complained of?

A. Just of harassing and obscene phone calls.

Q. Who did he make that complaint to?

A Well, I assume Mr. Stuart.

Q. He went to the district attorney?

A. I think so.

Q. And he is the onethat made the complaint?

A. Yes, he is.

Q. Why would he do that?

A. Well, he didn't like me. The whole family didn't
like me.

Page 28:

Q. I am trying to zero in on what it is that we have
to talke about and I am trying to eliminate all
the other issues. Now, you indicated that the
information from the alleged wiretap was utilized
by defendant Morgan in prosecuitng the complaint
made by defendant Archie Jones. How did Mr. Morgan
get that information?

A. Well, I don't know if Harold Morgan was still
up there or Mr. Stuart had taken over that office
at that time.

Well, how did the prosecutor get that information?

A. Archie Jones went up there, I assume.

Q. Now, Archie Jones doesn't work for the telephone
company, does he?

A. No, he doesn't.



Q. Is he in any way connected with the telephone
company?

A. Not that I know of.

Q. Mr. Jones is the ore that filed the complaint?

A. He is.

Q. And you were arrested because of Mr. Jones'
complaint?

A, Yes, I was.

Page 52 in discussing who made the telephone calls (a
friend named Linda Mosley and her children)

A. Well, they just said that they had made calls on
my phone.

Did they tell you who they called?
A. Well, they had called Kenneth's brother a time
or two and Linda had called her mother-in-law

several times.

Did they call Archie Jones?

A. I don't recall whether they specifically named
‘ Archie as one they had called on not.

Q. Why were they calling these people?

A. I don't have any idea; just to --

Q. To harass them?

A, Well, I don't know what their reasons were. Linda
was quite an active girl and she got quite a kick

~out of doing things like that.

Q. Why did they call your ex-husband's brother?

A. I wouldn't know; just to aggravate him.

Page 54:

Q. Did you ask them if they had called Archie Jones?

A. No, I don't recall asking them specifically if they
had called Archie.

Q. At that time, did you know you were accused of making
harassing calls to Mr. Jones?

A, Well, I didn't know I was accused of making calls
to Mr. Jones until I was arrested for it.

Q. At the time you were arrested, did you talk to either
your daughter or Linda about the possibility that they
might have made the calls?

A, Not at the time, no.

-9-



Did it enter your mind that they might have made the

calls?

A. Well, yes, I thought about it.

Q. Then why didn't you ask them?

A, Well, I didn't have the opportunity to right away.

Q. Did you tell the police or the district attorney --

A. No.

Q. -- someone else might have made the calls?

A. No.

Q. Why not?

A. Because they pretty well had their mind made up that
I was doing all the bad things.

Page 57:

Q. Mrs. McDonald, I hope I won't be too long on this,
but we are talking about the telephone calls that
were made to the Archie Jones residence. Now, I have
a few questions. Have you yourself ever made any
phone calls to the Archie Jones residence?

A. I called Mrs. Jones one time and talked to her.

Q. Have you ever made phone calls to that residence of
a harassing or obscene nature?

A, No, never.

Q. Now, have you ever made calls to Kenneth McDonald,
your ex-husband, of a harassing or obscene nature?

A. No.

Q. Have you ever made phone calls to his brother,
Marvin McDonald, of a harassing or obscene nature?

A. No, I have not.

Q. Do you know whether or not Mrs. Mosley or your
daughter have?

A. Only what they told me.

Q. Have they told you they have made these phone calls?

A Yes, they did.

and further on

Q.

page 58:

Mrs. McDonald, I have a couple more. Did Mrs.
Mosley and your daughter tell you that they
had made these harassing telephone calls from
your telephone?

Yes.

-10-



- In Hohensee v. Dailey, 383 F.Supp. 6 (USDC, M.D.Pa. 1974)

it was stated by the Court:

""§1983 of the Civil Rights Act guarantees to every

person who is a citizen of the United States and within
the jurisdiction thereof the 'rights, privileges, or
immunities secured by the Constitution and laws.' Suit
against one said to be depriving a person of his rights
under the Constitution or laws of the United States may only
proceed against a defendant said to be acting 'under color
of any statute, ordinance, regulation, custom, or usage'

of any state. Reading Plaintiff's complaint as liberally
as possible the Plaintiff does not allege that the State
of Pennsylvania was in any way involved in the supposed
deprivation of his Constitutional rights by the Defendants.
At most Hohensee may be interpreted as claiming that the
Defendants have utilized the State law to his detriment.
The mere fact that an individual utilizes state process
against another does not make the actor's conduct cognizable
as state action. Gibbs et al. v. Titelman et al., 502
F.2d 1107 (3d Cir., filed August 1, 1974). A private
party may be brought under the purview of §1983 when a
plaintiff alleges a conspiracy between that private party
and one acting under color of state law. At the least

a Petitioner must allege active cooperation by the

state in the private party's conduct in order for state
action to be present. Gilmore et al. v. City of Mont-
gomery, Ala. et al., 417 U.S. 556 (decided June 17,

1974); Phillips et al. v. Trello et al., 502 F.2d

1000 (3d Cir., filed July 26, 1974)." (Emphasis supplied)

There is no showing in the complaint, the pleadings, or
the deposition of the plaintiff of any conspiracy between the defen-
dant, Archie Jones and one acting under color of state law so as
to bring said Archie Jones within the purview of §1983 of Title
42 U.S.C.

The Court, therefore, finds that the Motion to Dismiss for
failure to state a claim as to the defendant, Archie Jones, should
be sustained.

The Court will now turn to the Motion to Dismiss filed by
the defendant, Harold Morgan, for failure to state a claim. The
file reveals that Harold Mqrgén was an Assistant District Attorney
until January, 1975, serving Craig County, Oklahoma. The acts
complained of by the plaintiff appear to have occurred during
the tenure of Mr. Morgan as Assistant District Attormey. The Court
further finds that the acts and conduct of said defendant were
within the scope of his authority. The Court, therefore, finds
that the Motion to Dismiss of Harold Morgan should be sustained .

-11-



Imbler Q. Pachtman, 427 U.S. 409 (1976).

The final and last Motion to Dismiss to be discussed and
determined by the Court is the Motion of the defendant, Larry D.
Stuart. The complaint alleges that Larry D. Stuart, was an
Assistant District Attorney for Craig County, Oklahoma, commencing
in January, 1975. He became an Assistant District Attorney on January
6, 1975. The allegations by the plaintiff as to this defendant,
all occurred during the time he was such Assistant District Attorney
and was acting within the scope of his authority, and the Motion
to Dismiss should be sustained. Imbler v. Pachtman, 427 U.S. 409 (1976)

IT IS, THEREFORE, ORDERED that the Motions to Dismiss of
the defendants, Archie Jones, Harold Morgan and Larry D. Stuart,

be and the same are hereby sustained for failure to state claim.

ENTERED this £2& day of ) £ , 1977.
Lt

CHIEF UNITED STATES DISTRICT JUDGE

-12-
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UNITED STATE DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

Civil Action, File Number 75-C-394-~C

!l ALAN BAETJER RUSSO,
Plaintiff,

V. Judgment é; 55 iD
LYNN L. JONES, ROBERT A. CHANCE, /
J. L. PARSONS, JIM SHERL, SAM
KEIRSEY and THE CITY OF TULSA,
Tulsa, Oklahoma, a municipal
corporation,

Defendants.

This action came on for trial before the Court, the

{Honorable J. Dale Cook, United States District Judge, presiding,
and the issues having been duly tried, the Court finding that
'Plaintiff's actions provoked any actions by the Defendants and
that the Defendants, under the circumstances, acted at all times

in good faith and with reasonable force with no intent to injure

the Plaintiff, and a decision having been duly rendered,

It is Ordered and Adjudged

that the Plaintiff take nothing by reason of his
action herein and that said action be dismissed on the merits

as to all named Defendants.

Dated at Tulsa, Oklahoma, this,%?%{_,fday<3f43;g;:// ,

cIerk of Court

1977.
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FARMER, WOOLSEY
TIPS & GIBSON
INCORPORATED
ATTORNEYS AT LAW
FIFTH FLOOR
MID-CONTINENT BLDG.
TULSA,
OKLAHOMA 74103
(18) B85.1181
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IN THE UNITED STATES DISTRICT COURT L E D
FOR THE NORTHERN DISTRICT OF OKLAHOMA

SMOKEY'S OF TULSA, INC., I
an Oklahoma corporation,

Plaintiff,
vVS. No. 76-C-622

AMERICAN HONDA MOTOR COMPANY ,
INC.,

Defendants.

MOTION FOR VOLUNTARY DISMISSAL WITHOUT PREJUDICE

COMES NOW the plaintiff and voluntarily moves for
dismissal of this action without prejudice to further action

thereon pursuant to FRCP 41 (a) 2.

FARMER, WOOLSEY, TIPS & GIBSON
INCORPORATED

By

LAWRENCE A. JOHNSON

W’”"‘x

¢

9&3\%

Attorneys for Plaintiff

peR

etk
% G Qe WUR1 ORDER
yaﬂ (30
Q§§§ on this 2 day of April, 1977, this action is

dismissed without prejudice to any further action thereon pursuant

to FRCP 41 (a) 2.

JUDGE

CERTIFICATE OF MAILING

I, Lawrence A. Johnson, do hereby certify that on the
day of April, 1977, I mailed a true and correct copy of the
above and foregoing Motion and Order to Roland N. Smoot, 9th Floor,
800 Wilshire Building, Los Angeles, California 90017, by placing
same in the U.S. mail with postage thereon fully prepaid.

LAWRENCE A. JOHNSON




IN THE UNITED STATES DISTRICT COURT FOR THQ:. l l‘ EE [)
NORTHERN DISTRICT OF OKLAHOMA

APR 201977

Jack C. Silver, Clerk
U. S. DISTRICT COURT

EDWARD J. GUILDER,
" Petitioner,

vs. No. 77~C~145-C

DAVE FAULKNER, Sheriff and F? E Eu E: [)
ATTORNEY GENERAL of the

State of Oklahoma, .
KPR 201977

Respondents.
Jack C. Silver, Clerk
U. S. DISTRICT COURT
ORDER

The Court has before it for consideration the Petition of
Edward J. Guilder for a Writ of Habeas Corpus, filed pro se
pursuant to Title 28 U.S.C. § 2254. Petitioner alleges that he
was arrested on November 2, 1976 in Skiatook, Oklahoma, on a
charge of obtaining merchandise with a bogus check. A subsequent
investigation by the Tulsa Police Department revealed that peti-
tioner was wanted as a parole violator in New York State. Peti-.
tioner has not yet been tried on the charges brought against him
in Oklahoma, and he remains in custody in this State. Petitioner
alleges that either New York or Oklahoma has lost jurisdiction
over him due to violations of the Uniform Criminal Extradition
Act, Title 22 0.S. §§ 1141.1 et seq., and asks the Court to
issué a temporary restraining order fof the purpose of allowing
him to remain in this jurisdiction until the Court rules on the
instant Petition. - |

Regardless of whether the present situation is classified
as a pre-trial one under Title 28 U.S.C. § 2241 (c)(3) or a post-
trial‘éne under Title 28 U.S.C. § 2254, the Court need not con-

sider the merits of petitioner's allegations if available state

remedies have not been exhausted. Moore v. DeYoung, 515 F.2d

437 (3rd Cir. 1975). Title 28 U.S.C. § 2254(b) does provide an



exception to this exhaustion requirement if it is shown ". .
that there is either an absence of available State corrective
process or the existence of circumstances rendering such process
ineffective to protect the rights of the pfisoner." Petitioner
does not allege an absence of available State remedies, and the
ineffectiveness of State relief cannot be established if no

attempt is made to obtain that relief. Daegele v. Crouse, 429

F.2d 503 (10th Cir. 1970); Whiteley v. Meacham, 416 F.2d 36

(10th Cir. 1969); Morehead v. State of California, 339 F.2d 170

(9th Cir. 1964). Petitioner admits that he has made no attempt
to obtain any form of relief under the provisions of Title 22
0.S. § 1141.1 et seq.

Therefore, because remedies available to petitioner in the
Courts of the State of Oklahoma have not been exhausted, the
Petition for Writ of Habeas Corpus is hereby dismissed, and the

application for temporary restraining order is hereby denied.

‘ . A
It is so Ordered this //37" day of April, 1977.

H. DALE COOK
United States District Judge
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FIN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,
Plaintiff,

vs.

BILL L. BASHAM, CHERYL E. BASHAM,

MIKE SANDERS, MARY SANDERS,

COUNTY TREASURER, Washington
County, Oklahoma, and BOARD OF

R o N . L Wi i N

CIVIL ACTION NO. 76-C-375-C

COUNTY COMMISSIONERS, Washington ﬁ? l LH
County, Oklahoma, EE E}
Defendants. Aﬁﬁ:281977
STIPULATION OF DISMISSAL Jack ¢, Silver, Clark

S DISTRICT coypy

COME NOW the United States of America by and through

its attorney, Robert P. Santee, Assistant United States Attorney

for the Northern District of Oklahoma, and County Treasurer,

Washington County, and Board of County Commissioners, Washington

County, by and through their attorney, Willard Boone, Assistant

District Attorney for Washington County, State of Oklahoma, and

hereby stipulate that the above-captioned action be dismissed.
i )

;S% .
Dated this J i

day of April, 1977.

UNITED STATES OF AMERICA

NATHAN G. GRAHAM

United States Attorney

ROBERT P. SANTEE
Assistant UﬂlLed States Attorney

WILLARD BOONE
Assistant District Attorney
Washington County, Oklahoma

cl
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IN THE UNITED STATES DISTRICT COURT FOR THE NORTHERN
DISTRICT OF OKLAHOMA

HESS OIL VIRGIN ISLANDS
CORPORATION, a United States
Virgin Islands Corporation,

Plaintiff,

vs. No. 75-C-383-C~
UOP PROCESS DIVISION, a
division of UNIVERSAL OIL
PRODUCTS COMPANY, a Delaware
corporation; WORD INDUSTRIES
PIPE FABRICATING, INC., an
Oklahoma corporation; and

FISHER CONTROLS COMPANY, a 5? l .
subsidiary of Monsanto Corpora- Lu EE l:)
tion, a Delaware corporation,
Defendants, A lf’1977 7k£2€)
ey .
| vs. U TS‘CKD(]: SHVGI’, (,[Q{‘k
THE LITWIN CORPORATION, STRK) CGURT

N N N’ M M N e N N S N S N N N N N N N St o Nt Nt Nt Nt

Third Party Defendant.

ORDER SUSTAINING MOTION FOR SUMMARY
JUDGMENT OF FEDERAL INSURANCE COMPANY AND
INSURANCE COMPANY OF NORTH AMERICA TO CLAIM

OF LITWIN

On the 7th day of October, 1976, the Plaintiffs Insurance
Company of North America and Federal Insurance Company filed herein its
Motion to Dismiss the Claim of Litwin under Rule 12(b)(6)? F.R.C.P.,
Title 28, U.S.C. As matters outside the pleadings were submitted and
considered by the Court without objection, and each party granted oppor-
tunity to submit any additional evidence and neither party being desirous
of introduction of additional matters, said Motion is hereby treated as
one for Summary Judgment and is sustained as provided by said Rule 12
(b) and Rule 56, F.R.C.P, Title 28, U.S.C.

S

UNITED STATES DISTRICT JUDGE,
NORTHERN DISTRICT OF OKLAHOMA

I,



APPROVALS : (-~ % /?fﬁ”’f‘

JOHN H. TUCKER
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

LIBERTY INVESTORS LIFE INSURANCE
COMPANY,
Plaintiff,
-
vS. No. 72-C-409

B. CYRIL ROGERS, et al.,

Defendants.

ORDER OF DISMISSAL WITHQUT PREJUDICE

NOW on this /sizzz day of April, 1977, upon consideration

of the Motion and Stipulation for Dismissal Without Prejudice pre-

sented to the Court by the plaintiff, Liberty Investors Life
Insurance Company, and defendants Robert L. Studebaker and Robert
Organ, and being fully advised in the premises, the Court has
determined that the parties are entitled to the relief requested
in said Motion.

IT IS, THEREFORE, ORDERED, ADJUDGED AND DECREED that this
cause of action be dismissed only as against defendants Robert I,.
Studebaker and Robert Organ, without prejudice to its refiling,
and that plaintiff and both of said defendants each bear their

own respective costs herein, including attorneys' fees.

épecial Master



IN THE UNITED STATES DISTRICT COURT FOR THE Vf ,
NORTHERN DISTRICT OF OKLAHOMA i U, 5 ATTORNEY

i

UNITED STATES OF AMERICA,

Plaintiff,
CIVIL ACTION XNO.

EILED

VS.

BILL WHITE CHEVROLET COMPANY,

Defendant.

N Nt Nt o s st e et

STIPULATION OF DISMISSAL

COME NOW the United States of America by and through
its attorney, Robert P. Santee, Assistant United States Attorney
for the Northern District of Oklahoma, and Bill White Chevrolet
Company, defendant, by and through its attorney, H. I. Aston,
~and hereby stipulate and agree that this action is dismissed.

Dated this ?{ day of April, 1877.

NATHAN G. GRAHAM
United States Attorney

ROBERT P. SANTEE
Assistant United States Attorney

NS A

. I. ASTON
Attorney for Defendant
Bill white Chevrolet Company

bcs



IN THE UNITED STATES DISTRICT COURT FOR THE e TS
=L E D

NORTHERN DISTRICT OF OKLAHOMA

WESTINGHOUSE ELECTRIC
CORPORATION, a Pennsylvania
corporation,

vVs.

AMERICAN LAUNDRY DISTRIBUTING
CO., INC., an Oklahoma
.corporation, FRED WASHINGTON
and PATRICIA WASHINGTON,

Plaintiff,

Defendants.

ORDER OF DISMISSAL

The parties having filed a Stipulation of Dismissal

voluntarily dismissing with prejudice the above-styled cause

against Defendants Fred Washington and Patricia Washington,

IT IS HEREBY ORDERED that the above-styled cause( aa‘fm/ulc%%

against Defendants Fred Washington and Patricia Washington is-ed.¢/

dismissed with prejudice.

T - o o

(&g & o “ ‘(:/:( y,«jrg({ R ﬁmuw//’\‘

ALLEN E. BARROW

Chief Judge

United States District Court for
the Northern District of Oklahoma

24



IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

DOUGLAS W. SELLS and

NORMA I.. SELLS, Husband and
Wife, Individually and as
Surviving Father and Mother
For and On Behalf of the Heirs,
Executors and Administrators
of the Estate of Prentiss
Douglas Sells, Deceased,

Plaintiffs,
vs.
THE UNITED STATES OF AMERICA

and THE CITY OF SAND SPRINGS,
OKLAHOMA, a municipal corporation,

L I S N R N N N N W IR P N P N S

Defendants.

ORDER

Plaintiffs bring this action pursuant to the Federal Tort
Claims Act, Title 28 USC § 2671 et seq., alleging that the joint
negligence of the defendant United States and the defendant City
of Sand Springs (City) resulted in the death of their minor son,
Prentiss Douglas Sells. The jurisdiction of this Court is in-
voked under Title 28 USC § 1346. Specifically, plaintiffs
allege that the United States Army Corps of Engineers was re-
sponsible for the erection of certain dam facilities on the
Arkansas River in Tulsa County, Oklahoma which resulted in the
creation of Keystone Lake. Plaintiffs allege that there are
actually two dams, the primary dam and the so-called low water
dam, each of which §6ntains gates to permit the passage of water
through the dams. Between these two dams there is a smaller
lake to which there is public access. Plaintiffs' son drowned
while attempting to rescue a companion who had been pulled be-
neath the surface of this smaller lake, allegedly as a result of
a sudden flow of water caused by opening the gates of one of the

dams. Plaintiffs allege that the Corps of Engineers was negligent



282 F.Supp. 175 (N.D. Ohio 1967), the plaintiff brought suit

against the United States and the City of Cleveland, alleging

that both had been negligent in allowing certain property to
be vandalized. Although the Complaint was dismissed against the
Ccity for failure to state a cause of action, the Court noted that

dismissal would have been proper in any event because

"[t]he joinder of the defendant United
States of America as a co-defendant, charged
as a tort feasor under the Federal Tort
Claims Act . . . cannot collaterally bestow
federal jurisdiction on a negligence claim
against the defendant City of Cleveland. It
is nevertheless essential that there be
diversity of citizenship or other basis for
federal jurisdiction of plaintiff['s] . . .
suit against the defendant City of Cleveland
in federal court." Id. at 181.

The following cases also support dismissal of individual defen-
dants in the absence of any independent jurisdictional grounds:

Falk v. United States, 264 F.2d 238 (6th Cir. 1959); Pacific

Freight Lines v. United States, 239 F.2d 191 (9th Cir. 1956);

United States v. Dooley, 231 F.2d 423 (9th Cir. 1955); Benbow

v. Wolf, 217 F.2d 203 (9th Cir. 1954); Carvelli v. United States,

174 F.Supp. 377 (E.D.N.Y. 1959); Desert Beach Corporation v.

United States, 128 F.Supp. 581 (S.D. Calif. 1955); Sullivan v.

United States, 120 F.Supp. 217 (N.D. Il1l. 1954).

The case relied upon by plaintiffs to support their posi-

tion, Jacobs v. United States, supra, appears to be one of the

few instances, if not the only one, in which a federal court

has applied the conqept of ancillary jurisdiction to retain juris-
diction over non-diverse individual co-defendants under the Fed-
eral Tort Claims Acé. The Court in that case noted that the

same set of operative facts could involve twelve plaintiffs and
numerous defendants and concluded that, under the unusual facts
present, judicial "economy and efficiency" dictated that the
entire action should be litigated in one forum. This Court does
not find similar unusual circumstances to be present in the

instant case. Generally, the application of ancillary jurisdiction



to party joinder is limited to aggregating claims to satisfy

the jurisdictional amount. 7 Wright & Miller, Federal Practice

and Procedure § 1659.

"Because the jurisdictional amount require-
ment is statutory in character and the diver-
sity of citizenship and federal question re-
quirements are constitutionally based, the
use of ancillary or pendant jurisdiction to
overcome the latter type of subject matter
jurisdiction defect is more difficult to
justify." Id.

It is the opinion of the Court that the majority rule,
limiting the jurisdiction of federal courts over individual
co-defendants under the Federal Tort Claims Act, should be

applied in this case. Therefore, defendant City of Sand Springs'’

motion to dismiss is hereby sustained.

It is so Ordered this //51 - day of April, 1977.

H. DALE "COOK : :
United States District Judge



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

EDITH PAULINE SMITH,
Plaintiff,

Case No. 76-C-177-C

F: B l“ EZ AEB

LaBARGE, INC., a
foreign corporation,

R i Tl W g L I NP W Wy

APR 131977

Defendant.

Jack C. Silver ¢
ORDER OF DISMISSAL U.S. DIsTRICT CO?;;{;T

Now on this 4§?z%;day of April, 1977, this matter
came before me, the undersigned Judge, on the Stipulation
of Dismissal, signed by all parties in the above-entitled
cause. And the Court, being fully advised in the prem-
ises, and upon consideration of such Stipulation of Dis-
missal, finds that said action should be dismissed with
prejudice.

IT IS, THEREFORE, ORDERED, ADJUDGED ANMD DECREED that
the Stipulation of Dismissal heretofore executed by all
parties in this cause be accepted and that this action
be and the same hereby is dismissed with prejudice to

the filing of a new action at a later date.

/»///¢~ Lote Lowto.

inited States District Judge




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,
Plaintiff,

V8.

Jack C. Sitver, Cler;

MICHAEL B. SOLI, BEVERLYE W. - .
U. 8. DISTRICT cOURT

SOLI, LLOYD D. VANN, B. JOYCE

VANN, GERALDINE HILL, if living

or if not, her unknown heirs,

assigns, executors, and
administrators, BOBBY SMITH d/b/a
FURNITURE HUT, MERCANTILE BANK & TRUST
CO0., A CORP,., MAJOR HILL, COUNTY
TREASURER, TULSA COUNTY, AND BOARD OF
COUNTY COMMISSIONERS, TULSA COUNTY,

‘/

J/

No. 75-C~504~C

B i P N o L N ol e Ny

Defendants.

JUDGMENT OF FORECLOSURE

o
THIS MATTER COMES on for consideration this [Z — day
of cz¢g4;4,éz,) . 1977, the plaintiff appearing by Robert P.

Santee, Assistant United States Attorney, and the defendants,

Mercantile Bank & Trust Co., A Corp., appearing by its attorney,
William (Don) Evans, County Treasurer, Tulsa County, and the
Board of County Commissioners, appearing by their attorney

Gary J. Summerfield, Assistant District Attorney, and the

defendants Michael B. Soli, Beverlye W. Soli, Lloyd D. Vann,

' B. Joyce Vann, Geraldine Hill, if living oxr if not, her unknown

heirs, assigns, executors and administrators, Bobby Smith d/b/a
Furniture Hut, and Major Hill, appearing not.

The Court being fully advised and having examined the
file herein finds that the defendants Major Hill, Geraldine Hill,
if living or if not, her unknown heirs, assigns, executors, and
administrators, B. Joyce Vann and Lloyd D. Vann, were served by
publication as shown on the Proof of Publication filed herein on
March 11, 1976 and January 28, 1977; that the defendants County
Treasurer, Tulsa County, and the Board of County Commissioners,
Tulsa County, Oklahoma, were served with Summons and Complaint

on November 6, 1975, and Summons and Amendmed:tq Complaint on



September 22, 1976; that the defendant Mercantile Bank
& Trust Co., A Corp., was served with Summons and Complaint
on November 7, 1975, and Summons and Amendment to Complaint
on September 22, 1976; that the defendant Bobby Smith
d/b/a Furniture Hut was served with Summons and Complaint on
November 7, 1975, and Summons and Amendment to Complaint on
September 22, 1976; that the defendant‘Michael B. Soli was served
with Summons and Complaint on December 3, 1975, and Summons and
Amendment to Complaint on October 15, 1976; and that the defendant
Beverlye W. Soli was served with Summons and Complaint on
December 3, 1975, and Summons and Amendment to Complaint on
October 6, 1976.

It appearing that the defendants County Treasurer,
and Board of County Commissioners, Tulsa County, Oklahoma have
duly filed its answers herein on November 18, 1975; and that the
defendant Mercantile Bank & Trust Co., A Corp. has duly filed its
Diéclaimer herein on November 13, 1975, and September 27, 1976;
and that the defendants Michael B. Soli, Beverlye W. Soli, Lloyd
D. Vann, B. Joyce Vann, Geraldine Hill, if living or if not, her
unknown heirs, assigns, executors and administrators, Bobby Smith
d/b/a Furniture Hut and Major Hill have failed to answer herein
and that default has been entered by the Clerk of this Court.

The Court further finds that this is a suit based upon
a mortgage note and foreclosure on a real property mortgage se-
curing said mortgage note and that the following described real
property is located in Tulsa County, Oklahoma, within the Northern
District of Oklahoma:

Lot Thirty (30), Block Seven (7), in

FAIRHILL 2nd ADDITION, a Sub-Division

to the City of Tdlsa, Tulsa County,

Oklahoma according to the recorded plat thereof

THAT the defendants Michael B. Soli, and Beverlye W.
Soli, did, on the 7th day of July, 1969, execute and deliver
to the Administrator of Veterans Affairs their mortgage and
mortgage note in the sum of $13,250.00, with 7-1/2 percent
interest per annum, and further providing for the payment of

monthly installments of principal and interest.



The Court further finds that the defendants Lioyd D.
Vann and B. Joyce Vann are the grantees in a deed from Michael
B. Soli and Beverlye W. Soli, dated October 20, 1971, filed
October 22, 1971, in Book 3990, Page 422, records of Tulsa County,
Oklahoma, wherein Lloyd D. Vann and B. Joyce Vann agreed to pay
the mortgage indebtedneés being sued upon herein.

The Court further finds that the defendant, Geraldine Hill,
is the grantee in a deed from Lloyd D. Vann and B. Joyce Vann, dated
December 10, 1973, filed January 8, 1974, in Book 4102, Page 772,
records of Tulsa County, Oklahoma, Wlerein Geraldine Hill agreed
to pay the mortgage indebtedness being sued upon herein.

The Court further finds that the defendants, Michael
B. Soli, Beverlye W. Soli, Lloyd D. Vann, B. Joyce Vann, and
Geraldine Hill, if living or if not, her unknown heirs, assigns,
executors, and administrators, made default under the terms of the
aforesaid mortgage note by reason of their failure to make monthly
installments due thereon for more than 12 months last past, which
default has continued and thatAby reason thereof the above-named
defendants are now indebted to the plaintiff in the sum of
$12,471.46, with 7-1/2 percent interest per annum from February 1,
1975, until paid, plus the cost of this action accrued and accruing.

The Court further finds that there is due and owing to
the County of Tulsa, State of Oklahoma, from defendant Geraldine
Hill, if living or if not, her unknown heirs, assigns, executors

and administrators, the sum of $ 8?j.7?§ plus interest

according to law for personal property taxes for the year (s)

(979 -7 and that Tulsa County should have judgment, in

rem, for said amount, but that such judgment is subject to and
inferior to the first mortgage lien of the plaintiff herein.

The Court further finds that there is due and owing to
the County of Tulsa, State of Oklahoma, from defendants Michael B.

Soli and Beverlye W. Soli, the sum of $ ﬂﬁﬁjafﬁ plus interest

according to law for personal property taxes for the year 1971
and that Tulsa County should have judgment, in rem, for said amount,
but that such judgment is subject to and inferior to the first

mortgage lien of the plaintiff herein.



/ .

The Court further finds that there is due and owing

to the County of Tulsa, State of Oklahoma, from defendants Lloyd D.

Vann and B. Joyce Vann, the sum of $ C?.729 plus interest
according to law for personal property taxes for the year 1973
and that Tulsa County should have judgment, in rem, for said amount,
but that such judgment is subject to and inferior to the first
mortgage lien of the plaintiff herein.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that the
plaintiff have and recover judgment against defendants, Lloyd D.
Vann, B. Joyce'Vann, Geraldine Hill, if living or if not, her unknown
heirs, assigns, executors, and administrators, in rem, and Michael
B. Soli and Beverlye W. Soli, in personam, for the sum of $12,471.46,
with interest thereon at the rate of 7-1/2 percent per annum from
February 1, 1975, plus the cost of this action accrued and accruing,
plus any additional sums advanced or to be advanced or expended
during this foreclosure action by plaintiff for taxes, insurance,
abstracting or sums for the‘preservatioh of the subject property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
County of Tulsa have and recover judgment, in rem, against defendant
Geraldine Hill, if living or if not, her unknown heirs, assigns,

executors and administrators, for the sum of $ QVW-7¥; as of

the date of this judgment plus interest thereafter according to
law for personal property taxes, but that such judgment is subject
to and inferior to the first mortgage lien of the plaintiff herein,
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the
County of Tulsa have and recover judgment, in rem, against the

defendants Michael B. Soli and Beverlye W. Soli, for the sum of

$ ﬂ9-~7Z? as of the date of this judgment plus interest there-
after according to law for personal ?roPerty taxes, but that such
judgment is subject to and inferior to the first mortgage lien of
the plaintiff herein.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the
County of Tulsa have and recover judgment, in rem, against the
defendants Lloyd D. Vann and B. Joyce Vann, for the sum of

S C?,7£) as of the date of this judgmenﬁ plus interest

thereafter according to law for personal property taxes, but that



such judgment is subject to and inferior to the first mortgage
lien of the plaintiff herein.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the
Bobby Smith d/b/a Furniture Hut and Major Hill.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that upoﬁ
the failure of said defendants to satisfy plaintiff's money
judgment herein, an Order of Sale shall be issued to the United
States Marshal for the Northern District pf Oklahoma, commanding
him to advertise and sell with appraisement the real property and
apply the proceeds thereof in satisfaction of plaintiff's judgment.
The residue, if any, shall be deposited with the Clerk of the Court
to await further order of the Court.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that from and
after the sale of said property, under and by virtue of this'judg—
ment and decree, all of the defendants and each of them and all
persons claiming under themvsince the filing of the complaint herein
be and they are forever barred and foreclosed of any right,
title, interest, or claim in or to the real property or any part
thereof, specifically including any lien for personal property
taxes which may have been filed during the pendency of this action.

i te LA

UNITED STATES DISTRICT JUDGE

APPROVED:

ROBERT P. SANTEE,
Assistant U.S. Attorney
-4 S

RO
S EARY~Fr—SUMMERFPERED

Assistant District Attorney
Attorney for Defendants,
Board of County Commissioners,
County Treasurer, Tulsa County



IN THE UNITED STATES DISTRICT COURT FOR THEg
NORTHERN DISTRICT OF OKLAHOMA '

MARGARET HOWARD,
Plaintiff,

vs. No. 76-C-471-C
K~MART, a Division of 8. S.
KRESGE COMPANY, a Foreign
Corporation, and TULSA-MINGO
and 21st, a Joint Venture,

R N N I W W

Defendants.

STIPULATION OF DISMISSAL WITH PREJUDICE

PRI

;. Jack C. Silver, Clark
./ U.S. DISTRICT COURT

By agreement hereof, the plaintiff, Margaret Howard,

does in fact agree to dismiss her cause of action with

prejudice against the defendants, K-Mart, a division of S.

S. Kresge Company, a foreign corporation, and Tulsa-Mingo

and 21lst, a joint venture.

RUCKER, TABOR, McBRIDE & HOPKINS,

JEFFREY A. KING

INC.

PAS YOt Box 1
td1sa, Oklahoma 74101

APPROVED AS TO FORM:

fflia‘i4‘/} CRES A A;ﬂ;i!w" /7/ /

=

Attorney for K-Mart, a div151on
of S.S. Kresge Company

%%J//% WJ" o€

ey for Tulsa-Mihgo and
le{ a joint venture

jh



IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

MARGARET HOWARD,
, Plaintiff,
vs. No. 76-C-471-C

K-MART, A DIVISION OF S. S.
KRESGE COMPANY, a foreign

; &
corporation, and TULSA-MINGO - { el
L e g
AND 21S8T, a joint venture, - ,J
Defendants. A L ﬁW?
fiCll( 0 O!’[’/”f r
e S D1orr 8 Olap
ORDER DQ?QQW‘Q@Q?}
8 51‘;]

On the lst day of April, 1977, pursuant to the regular
setting of the Pretrial Conference, the plaintiff appeared
by her counsel, Rucker, Tabor, McBride & Hopkins, Inc. and
Jeffrey A. King; and K-Mart, a division of S. S. Kresge Com-
pany, a foreign corporation, appeared through its attorney,
Dan A. Rogers; and Tulsa-Mingo and 2lst, a joint venture,
appeared through its attorney, Dan Wagner; that the plain-
tiff orally argued her Motion for Dismissal Without Prejudice
as to Tulsa-Mingo and 2lst, a joint venture, which was sus-
“tained.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED, that the
plaintiff's Motion to Dismiss Without Prejudice Tulsa-Mingo

and 21st, a joint venture, shall be sustained.

7/ WQ&MJHQA J

. Dale Cook
UNITED STATES DISTRICT JUDGE




UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OXLAHOMA

United States of America,

Plaintiff, _ :
CIVIL ACTION NO. 76-C-338-C
vs.
This action applies only to
the 01l Leasehold Interest
in the estate taken in:

3.10 Acres of Land, More or
Less, Situate in Osage County,
State of Oklahoma, and Sidney
Gore, et al., and Unknown
Owners,

Tract No. 526ME

(Included in D.T. filed in

B o W L S NPt VD N S P S N N

Defendants. Master File #4@&—%@ £;
JUDGMENT L ad [f; ?Q??»
1.
aQ{C 3
oy Ry fff,m
, v . U s o Ol
Now, on this % day of April, 1977, thiéw@ﬁ%mﬁyc§ég?

comes on for disposition on application of Plaintiff, United
States of America, for entry of judgment én a stipulation agree-
ing upon just compensation, and the Cqurt,'after having examined
the files in this action and being advised by couﬁsél for the
Plaintiff, finds:

2.

This judgment applies to the entire estate condemned
in Tract No. 526ME, as such estate‘and tract are described in
the Complaint filed in this action.

3.

The Court has jurisdiction of the parties and subject
matter of this action.

4.

Service of Process has been perfected either personally
or by publication notice, as provided by Rule 71A of the Fedefal
Rules of Civil Procedure, on all parties defendant in this cause
who are interested in subject property.

5.

The Acts of Congress set out in paragraph 2 of the
Complaint filed herein give the United States of America the
right, power, and authority to condemn for public use the property

described in said Complaint. Pursuant thereto, on June 24, 1976,



‘the United States of America filed its»Declaration of Taking of
a certain estate in such described property, and title to the
described estate in such property should be vested in the United
States of America as of the date of filing said Declaration of
Taking. |

6.

Simultaneously with filing the Declaration of Taking,
there was deposited in the Registry of the Court as estimated
compensation for the taklng of a certain estate in subject prop-
erty a certain sum of money and none of this deposit has baen
disbursed, as set out below in paragraph 12.

7.

On the date of taking in this action, the owner of the
estate taken in subject property was the defendan: whose name is
shown below in paragraph 12. Such named defendan= is the
only person asserting any interest in the estate <aken in suéh
tract. All other persons having either disclaimed or defaulted,
such named defendant is entitled to receive the just compensa-
tion awarded by this judgment.

8.

The owner of the subject property and the United States
of America have executed and filed herein a Stipulation As To
Just Compensation wherein they have agreed that just compensation
for the estate condemned in subject property is in the amount
shown as compensation in paragraph 12 below, and such Stipulation
should be approved.

9.

This judgment will create a deficiency between the
amount deposited as estimated compensation for subject property
and the amount fixed by the Stipulation As To Just‘Compensation;
and the amount of such deficiency should be deposited for the
benefit of the owner. Such deficiency is set out below in

paragraph 12.



P ® |
10.

It Is, Therefore, ORDERED, ADJUDGED AND DECREED that
the United States of America has the right, power, and authority
to condemn for public use the property particularly described in
the Complaint filed herein; and such property, to the extent of
the estate described in such Complaint, is condemned, andvtitle
to such described estate is vested in the United States o America
as of June 24, 1976, and all defendants herein and all other
persons interested in such estate are forever barred from
asserting any claim to such property.

11.

It Is Further ORDERED, ADJUDGED and ﬁECREED that on
the date of taking the owner of the estate condemned herein in
subject property was the defendant whose name appears below in
paragraph 12 and the right to receive the just compensation for
the estate taken herein in this property is vested in the party
SO named.

.12.

It Is Further>ORDERED, ADJUDGED and DECREED that the
Stipulation As To Just Compensation, described in paragraph 8
above, hereby is confirmed; and the sum therein fixed is adopted
as the éward of just compensation for the estate condemned in
subject property as follows:

TRACT NO. 526ME

OWNER: Sidney Gore

Award of just compensation

pursuant to Stipuladtion ==————e—m———— $100.00 $100.00
Deposited as estimated compensation ——-———e— 50.00
- Disbursed to owner e None
Balance due to owner ——=———meme— e $100.00
Deposit deficiency ==—————mmmmmm $ 50.00
13.

It Is Further ORDERED, ADJUDGED and DECREED that the

United States of America shall deposit in the Registry of this

-3



Court, in this Civil Action, to the credit of subject property,
the deficiency sum of $50.00, and the Clerk of this Court then
shall disburse the deposit for subject tract as follows:

To Sidney GOre —=——————————————— e $lO0.00.

s

e} /“"\
S %4{& (’/,3, o / e
UNI‘I‘ED STATES DISTRICT JUDGE

APPROVED:

;§§C¢é937&6_ fkfaéknwwf“

HUBERT A. MARLOW
Assistant United States Attorney




1179

o 0 o o

L E Iy
IN THE UNITED STATES DISTRICT COURT FOR
THE NORTHERN DISTRICT OF OKLAHOMA  App o

THE CHASE MANHATTAN BANK,
(National Association), et al.,

Plaintiffs,

Vs, M.D.L. 153
' 74-C~-151
HOME-STAKE PRODUCTION COMPANY,

et al.,

Defendants.

ORDER OF FINAL JUDGMENT UNDER RULE 54(b)
UPON ORDER OF CIVIL CONTEMPT
AGAINST B. A. PARKHURST

NOW on this 4 day of CBAC 52 . 1977,
there comes before this Court the moﬁgon filed on behalf of
B. A. Parkhurst under Rule 54(b) of the Federal Rules of
Civil Procedure requesting that the Order of Civil Contempt
entered herein against said B, A. Parkhurst on June 24,
1976, be certified as a final judgment.

WHEREUPON, the Court finds that there are numerous
claims, counterclaims and cross-claims in this multidistrict
civil Titigation, and that the contempt proceedings against
said B. A. Parkhurst are ancillary to the principal issues
herein;

The Court further finds that there is no express
reason for deléy in declaring said Order of Civil Contempt
to be a final adjudication of the issues contained in said
contempt procéeding;

The Court further finds that the attorneys of re-
cord for Home-Stake Production Company Deferred Compensation
Trust, which defendant stands to benefit from compliance

with said order of contempt, have expressed no objection to



a ruling under Rule 54(b) as requested by the attorneys for
B. A. Parkhurst;

NOW, THEREFORE, acting pursuant to said Rule 54(b)
IT IS THE ORDER OF THIS COURT THAT the Order of Civil Con-
tempt entered by this Court on June 24, 1976, against said
B. A. Parkhurst is hereby declared to be a final judgment on
all issues raised by and determined in said civil contempt
proceedings, and the Clerk of this Court is hereby ordered to

make and enter an Order of Judgment thereon pursuant to Rule

58.
SO ORDERED.

pd e o /xm//@a»@w@;ﬁm

Senior United States District
Judge




IN THE UNITED STATES DISTRICT COURT L E D

FOR THE NORTHERN DISTRICT OF OKLAHOMA

TULSA GENERAL DRIVERS, WAREHOUSEMEN,
AND HELPERS LOCAL NO. 523,

Plaintiff,
v. No. 76-C-34(B)

FABRICUT, INC.,

Defendant.

ORDER

The Court has for consideration the Findings of Fact and
Conclusions of Law of the Special Master, and having carefully
perused the entire file and being fully advised in the premises
finds:
| That the Findings of Fact and Conclusions of Law of the
Special Master are not clearly erroneous, and the ten days
having expired with no objections thereto having been filed,
the Court hereby adopts and confirms said Findings of Fact and

Conclusions of Law.

IT IS HEREBY ORDERED:
1. That the Plaintiff's Petition is hereby denied.

2. That each party should bear its own attorneys' fees.

Y o
IT IS SO ORDERED this‘%‘cjl day of (Jaic ¢ , 1977.

< Judge, U. 8. District Court
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UNITED STATES DISTRICT COURT APR 41977

NORTHERN DISTRICT OF OKLAHOMA 2ck C. Sitver, Clerk

ck C. Sily
U. S. DISTRI CT COURT

RAY MARSHALL, Secretary of Labor,
(Successor to W. J. Usery, Jr.)
United States Department of Labor,

Plaintiff,
V. CIVIL ACTION FILE

INTERSTATE MOTOR FREIGHT SYSTEM, a
corporation,

‘No. 76-C-438 B

Defendant.

N N N N S N N N St N N N N S

ORDER OF DISMISSAL

This cause came on for éonsideration upon the stipulation
of the parties, and it appearing to this Court that the defendant
represents that it has complied, and will continue to comply,
with the applicable provisions of the Age Discrimination in Employ-
ment Act of 1938, as amended (29 U.S.C. 621 et seq.), hereinafter
referred to as the Act, that the defendant paid to the plaintiff
the amounts stipulated, which the Court finds to be a fair and
equitable.settlement regarding defendant's former employee, Paul
A. G. Nelson, under the Act to date of this order, and the Court
being otherwise fully advised in the premlses it 1s

¢,Q( /44/f/n/cﬁ/u

ORDERED, ADJUDGED and DECREED that thlg/actlo?/be and the
same hereby is, dismissed, with each party bearing its own costs,
and it is further

ORDERED that upon receipt by plaintiff of the amount as
provided in this order, he shall promptly proceed to make dis-
tribution to the person named in said stipulation of the parties
or to the legal representative of the person so named if he

should become deceased. If after making reasonable and diligent

efforts to disburse said amount to the person entitled thereto,
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plaintiff is unable to do so because of inability to locate the
proper person, or because of a refusal to accept payment of any
such person, he shall, as provided in 28 U.S.C. 2041, deposit
such unpaid funds with the Clerk of this Court. Any of such
funds may be withdrawn for payment to a person entitled thereto

upon order of this Court.

UNITED STATES DISTRICT JUDGE
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FILED

IN THE UNITED STATES DISTRICT COURT FOR THE 4p )
NORTHERN DISTRICT OF OKLAHOMA PR 11977

CLARENCE W. WILLIAMS, Jack C. Silver, Clork

U. s. DISTRICT coup;

Plaintiff,

vs. NO. 76-C-529-C
NABISCO, INC., a corporation;
NATIONAL BISCULT COMRANY, a -
corporation; and DONALD RAY
WILEY,

Defendant.

ORDER OF DISMISSAL

ON this / g?\day of April; 1977, upon the written application
of the parties for a Dismissal with Prejudice for the Complaint and all
causes of action, the Court having examined said application, finds that
said parties have entered into a compromise settlement covering all
claims involved in the Complaint and have requested the Court to
dismiss said Complaint with prejudice to any future action, and the
Court being fully advisedin the premises, finds that said Complaint
should be dismissed pursuant to said application.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED by the Court
that the Complaint and all causes of action of the plaintiff filed

herein against the defendants be and the same hereby is dismissed with

JUDGE, DISTRICT COURT OF THE
UNITED STATES, NORTHERN DISTRICT OF
< OKLAHOMA

prejudice to any fukure action.

APPROVAL:

JAMES POE
JACK Bl. ENGLISH,

By:‘,éQf?3ﬁ3&§4/(< ;
/ /

Attorneys for the Defendants.



