IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,

FILED
WAY 3t o Ao-

Jack C. Silver, Clerk
U. S. DISTRICT COURT

Plaintiff,

VS.

LEON S. FARMER, JR., et al.,

Defendants. Civil Action No. 74-C-51

JUDGMENT OF FORECLOSURE

THIS MATTER COMES on for consideration this iiﬁ/ day
of :YZiigzi _ 1974, the plaintiff appearing by Robert P.
Santee, Assistant United States Attorney, and the defendants,
Leon S. Farmer, Jr., a/k/a Leon Sonny Farmer, Jr., a/k/a Leon
Farmer, Mattie Farmer, James O. Goodwin, Merchants & Professional
Collection Service, appearing not.

The(Court being fully advised and having examined the
file herein finds that Leon S. Farmer and Mattie Farmer were
served by publication, as appears from the Proof of Publication
filed herein on May 28, 1974; the defendant, James O. Goodwin,
was served with Summons and Complaint on January 25, 1974; and
the defendant, Merchants Professional Collection Service was
served with Summons and Complaint on January 29, 1974.

It appearing that the said defendants have failed to
answer herein and that default has been entered by the Clerk
of this Court.

The Court further finds that this is a suit based upon
a mortgage note and foreclosure on a real property mortgage
securing said mortgage note and that the following described
real property is located in Tulsa County, Oklahoma, within the

Northern Judicial District of Oklahoma:



Lot Twenty-nine (29), Block Nine (9),
SUBURBAN ACRES SECOND, an Addition
to the City of Tulsa, Tulsa County,
Oklahoma, according to the recorded
plat thereof,

THAT the defendants, Leon S. Farmer, Jr., and Mattie
Farmer, did, on the 29th day of September, 1972, execute and
deliver to the Administrator of Veterans Affairs their mortgage
and mortgage note in the sum of $10,000.00, with 4 1/2 percent
intemst per annum, and further providing for the payment of
monthly installments of principal and interest.

The Court further finds that the defendants, Leon S.
Farmer, Jr. and Mattie Farmer, made default under the terms of
the aforesaid mortgage note by reason of their failure to make
monthly installments due thereon for more than 12 months last
past, which default has continued and that by reason thereof
the above named defendants are now indebted to the Plaintiff in the
sum of $9,973.65 as unpaid principal, with interest thereon at the
rate of 4 1/2 percent per annum from March 1, 1973, until paid,
plus thg;coét of this action accrued and accruing.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that
‘the Plaintiff have and recover judgment against defendants,

Leon S. Farmer, Jr. and Mattie Farmer, in rem, for the sum of
$9,973.65 with interest thereon at the rate of 4 1/2 percent per
annum from March 1, 1973, plus the cost of this action accrued

and accruing, plus any additional sums advanced or to be advanced
or expended during this foreclosure action by plaintiff for taxes,
insurance, abstracting, or sums for the preservation of the subject
property.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that thé
plaintiff have and recover judgment, in rem, against the defendants,
James 0. Goodwin, and Merchants & Professional Collection Service.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that upon
the failure of said defendants to satisfy plaintiff's money

judgment herein, an Order of Sale shall be issued to the United



® o o ¢
States Marshal for the Northern District of Oklahoma,
commanding him to advertise and sell with appraisement

the real property and apply the proceeds thereof in satis-
faction of plaintiff's judgment. The residue, if any, shall
be deposited with the Clerk of the Court to await further order
of the Court.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that from
and after the sale of said property, under and by virtue of
this judgment and decree, all of the defendants and each of them
and all persons claiming under them since the filing of the
complaint herein be and they are forever barred and foreclosed

of any right, title, interest or claim in or to the real property

e Dev Lot

UNITED STATES DISTRICT JUDGgi

or any part thereof.

APPROVED.

ROBERT P. SANTEE
Attorney for Plaintiff
United States of America



UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

United States of America,
Plaintiff,

vs. CIVIL ACTION NO, 72=C~253
10.00 Acres of Land, More
or Less, Situate in Nowata
County, State of Oklahoma,
and Paul W, Grant, et al.,
and Unknown Owners,

Tract No. 1270M

(All Interests)

Defendants. F{ I L E D
MAY 311974
JUDGMENT Jack C. Sitver, Clerk

1. U, S. DISTRICT COURT

NOW, on this éﬁ‘_ﬁé day of JJ)% 1974, this matter comes
on for disposition on application of the Plaintiff, United States
of America, for entry of judgment fixing just compensation in this
matter. After having examined the files in this action and being
advised by counsel, the Court finds:

2.

This judgment applies to the entire estate condemned in
Tract No. 1270M, as such estate and tract are described in the
Complaint filed in this action.

3.

The Court has jurisdiction of the parties and the subject
matter of this action.

4.

Service of Process has been perfected either personally
or by publication notice, as provided by Rule 71A of the Federal
Rules of Civil Procedure, on all parties defendant in this cause
who are interested in subject property.

5.

The Acts of Congress set out in paragraph 2 of the Com-
plaint filed herein give the United States of America the right,
power and authority to condemn for public use the property

described above in paragraph 2. Pursuant thereto, on July 24, 197z



the United States of America filed its Declaration of Taking of
such property, and title thereto should be vested in the United
States of America, as of the date of filing such instrument.

6.

Simultaneously with filing the Declaration of Taking,
there was deposited in the Registry of this Court as estimated
compensation for the estate taken in the subject tract a certain
sum of money, and none of this deposit has been disbursed, as set
out below in paragraph 13.

7.

A pre-trial hearing in this case was set by the Court for
April 3, 1973. Due notice of such hearing was given to all of
the parties. The Plaintiff, United States of America, appeared at
such hearing by Hubert A, Marlow, Assistant United States Attorney
for the Northern District of Oklahoma.

The defendants, Joe L. Barthel and Gloria R. Clifton,
appeared at said pre~trial by their attorney, Robert W. Booth. No
other defendants appeared, either in person or by attorney.

8.

| At the said pre~trial hearing the Court was advised that
the Nowata County land records show that a certain unrecorded oil
and gas lease, which covered the subject tract, had been assigned
in 1964 to the defendants, Joe L. Barthel and Gloria R, Clifton,
but that no oil or gas had been produced from subject tract since
such assignment. The said defendants agreed to advise the Court
within a few days, as to whether they claimed a valid and subsistinc
0il and gas lease upon the subject property. Such advise has never
been received by the Court.

On May 15, 1974, counsel for the two said defendants was
advised that unless by May 24, 1974, evidence was furnished to the
Plaintiff showing that the said defendants did have a valid, oil
and gas lease on the subject tract on the date of taking, then the
Court would enter judgment holding that the said lease of record
had expired by its own terms. No such evidence has been furnished
by the said defendants. Therefore, such lease should be held to
have expired by its own terms.

‘2—



9.

The defendants named in paragraph 13 as owners of the
estate taken in the subject tract are the only defendants asserting
any interest in such property. All other defendants having either
disclaimed or defaulted, the named defendants are the owners of such
property, as of the date of taking and, as such, are entitled to
receive the just compensation awarded by this judgment.

10.

The Court has been advised by counsel for Plaintiff that
in the event of a trial, Plaintiff's evidence would show that $40.00
was the value of the estate taken in this case. This sum is based
upon an appraisal made by J. M. Wanenmacher; and, the owners have
not offered any evidence to the contrary. Therefore, such sum
should be adopted as the award of just compensation in this case.

11.

It Is, Therefore, ORDERED, ADJUDGED and DECREED that the
United States of America has the right, power and authority to con-
demn for public use the subject tract, as such tract is described
in the Complaint filed herein, and such property, to the extent of
the estate described in such Complaint, is condemned, and title
thereto is vested in the United States of America, as of July 24,
1972, and all defendants herein and all other persons are forever
barred from asserting any claim to such estate.

12.

It Is Further ORDERED, ADJUDGED and DECREED that on the
date of taking in this case a certain oil and gas lease, the assign-~
ment of which is recorded in Book 432 at Page 87, of the Nowata
County, Oklahoma, land records, had expired by its own terms and
Joe L. Barthel and Gloria R. Clifton, the record owners of such
lease, have no interest in the subject property. Owners of the
subject property were the defendants whose names appear below in
the schedule set forth in paragraph 13, and the right to receive the
just compensation awarded by this judgment is vested in such named

owners.



13.
It Is Further ORDERED, ADJUDGED and DE?REED that the sum
of $40.00 hereby is adopted as the award of just compensation for
the estate taken in subject tract, as set ocut in the schedule which

follows, to-wit:

TRACT NO. 1270M

Owners:
Paul W. Grant - - - 1/3
Deloris Grant =~ - - 1/3

(Successor in interest to
Garland Dean Grant, deceased)

Virginia Lenore Neal ===ewwwececwecwes 1/3

Award of just compensation
pursuant to Court's findings =eeewe- $40,00 $40,00

Deposited as estimated compensation =w=== $40,00

Disbursed to owners - e - v None
Balance due to owners - - $40,00
14,

It Is Further ORDERED that the Clerk of this Court now

shall disburse the deposit for the subject tract as followss

To = Paul W, Grant == $13.34
Deloris Grant - $13.33
Virginia Lenore Neal $13.33

/s/ Allen E. Barrow

APRROVED:
/%l Hubert A. Marlow

e

HUBERT A. MARLOW = | .
Assistant United States Attorney

~4a



IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

THE WESTERN CASUALTY AND SURETY COMPANY, )
Plaintiff, %
vs. § 73-C=172 ¢

BERT E. TUCKER, et al., 5

Defendants. § FoLL B D

MAY 29197 <.

Jack C. Silvar, Clor,
JUDGHENT U, S, DISTRICT COURT

In conformity with the Findings of Fact and Conclusions

of Law herein above delineated and filed this day, Judgment

_1s entered as follows:

IT IS ORDERED AND ADJUDGED that The Western Casualty
and Surety Company 1s not obligated to defend or indemnify any
party to this actinn as to any claim arising out of the accident
occurring March 13, 1971.
{  IT IS FURTHER ORDERED that the Mid-Continent Casualty
Compaﬁy 1s not obligated to defend or indemnify any party to thils -

actlon as to any claim arising out of the accident of March

13, 1971.
Y N
ENTERED this 7 day of g, , 1974,
" F
“ F v\" /rf'n"'"’lm\ *Mw

CHIEF UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR THE |
NORTHERN DISTRICT OF OKLAHOMA

THE WESTERN CASUALTY AND SURETY COMPANY,
Plaintiff,
73-C-172

Vs,

Bert E. Tucker, et al.,

N N S N N N N NS NS

Defendants.

FINDINGS OF FACT AND CONCLUDIONS OF
LAW

This litigation was filed herein June 5, 1973, and this

- — Court does have proper Jurisdiction and venue over all parties

herein. The Defendant, Mid-Continent Casualty Company, filed

its Motion for Summary Judgment herein and on December 13, 1973,
thils Court ordered Response by all parties be made withiﬁ ten

(10) days. The Plaintiff, The Western Casualty and Surety Company
filed its Motion for Summary Judgment November 13, 1973, and on
November 14, 1973, all other parties were ordered to Respond
within ten (10) days. The only Response fileéd by any Defendant
was MFA Insurance Company which raised no objection to Judgment

as sought by the Plaintiff, and by The Western Casualty and

Surety Company, which raised no objection to Judgment as sought

by Mid-Continent Casualty Company. By telephone on May 29, 1974,
the Court was advised by Dale F. McDaniel, attorney for Tradewinds
East Texaco and Dale Warner, Attorney for Bert E. and Carolyn Sue
Tucker and Bernice and Winfrey Smith that they had no objection

to judgment being entered. Such advice 1s to be confirmed in

writing to the Court.

On January 11, 1974, the Plaintifrr filed Application



For Court to Enter Judgment.

This Court mekes the following Findings of Fact and
Conclusions of Law.

FINDINGS OF FACT

1. The statement of facts contained in Brief in Support
of Motion for Summary Judgment filed by Plaintiff are made a
part hereof by reference, and as there has been no other or
contrary evidence presented to this Court, nor any objections
to said evidence, same stands admitted and is accepted as the
findings of this Court. That the Western Casualty Company
policies set forth in the Complaint would not be applicable to the
accident of March 13, 1971, in any manner regardléss of whether the
named insured stated in said policies are a partnership or
individuals.

2. The 1969 Dodge owned by Richard Romans and involved
in the accldent in question was not owned, maintained or held
in connection with, for or on behalf of Romans filling station
business and £he only vehicle insured under said Western
Casualty policies was a 1961 Falcon vehicle not involved in this
incident. That the said 1969 Dodge automobile was not a substitute
for or replacement of any other vehicle. Richard Romans, individuall:
had purchased the 1969 Dodge and same was held solely for purposes
of his personal resale of same for profit. Richard Romans did not
seek, request or contract for insurance on said 1969 Dodge on
behalfl of anyone, and in fact said vehicle was an uninsured
vehicle on the date of accident concerned with herein and driven
by Richard Phillips who was an uninsured motorist at the time
of the accident material herein. Richard Phillips was nob‘acting
for or on behalf of any person or company at the time of said

accident.



CONCLUSIONS OF LAW

Based on the foregoing Findings of Fact, the Court makes
the following conclusions of Law.

1. That this Court has proper jurisidction and venue to
determine the rights and duties of all parties herein.

2. That Richard Michael Phillips was not a named
insured, or in any manner insured under or by virtue of %the
policies of insurance of The Western Casualty and Surety
Company or Mid-Continent Casualty Company at issue in the
case at bar, and was an uninsured motorist at all times materiél
to these issues.

3. The 1969 Dodge involved in the accideﬁt set forth
in plaintiff's complaint was not an insured vehicle under the
policy of Mid-~Continent Casualty Company or The Western Casualty
and Surety Company.

I, The policies of The Western Casualty and Surety
Company and Mid-Continent Casualty Cotmpany herein provided no
covefage direct or indirect which would apply to, cover, or be
material to any claim or claims arising from the described
accident which occurred March 13, 1971.

5. Based on the Conclusions of Law as delineated by the
Court, this Court concludes that Judgment should be rendered
in favor of The Western Casualty and Surety Company and the
Mid-Continent Casualty Company, declaring that neither is in
any manner obligated to indemnify or defendant any other
party to this action as to any claim arising out of the accident

which occurred March 13, 1971.



¢
ENTERED this < day of 7’7/2(.;19,, , 1974,
o f;:;Z“f s
é;&ﬁﬂxﬂw <y Rt e ot

CHIEF UNITED STATES DISTRICT JUDGE



IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

EDNA J. KIRKSEY,

)
)
Plaintiff, )
)
Vs, )
) 73-¢-287 v
CASPAR WEINBERGER, SECRETARY )
OF HEALTH, EDUCATION AND )
WELFARE, )
) -
Defendant. ) Fz E Lm E: E3

‘ J&ck C. Silver, Clerh

JUDGMENT U, S. DISTRICT COURT

This action came on for consideration on the Motion
for Summary Judgment»filed by the plaintiff and the Motion
for Summary'Judgment filed by the defendant. The original
action was for a review of the Administrative Judge's decision,
Department of Health, Education and Welfare, entered February
26, 1973, and the action of the Appeals Council examining the
Admiﬁistrative Judge's decision, dated July 6, 1973, all as
provided by 42 U.S.C.A. Section 405(g), and in conformity with
the Order entered this date.

THE JUDGMENT AND DECISION of the Administrative Judge,
as the final decision of the Secretary of Health, Education
and Welfare, is herby affirmed.

ENTERED thlShﬁz-z day of /51¢4q , 1974,

(%W&@ i

CHIEF UNITED STATES DISTRICT JUDGE



IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

EDNA J. KIRKSEY, )
)
Plaintiff, )
) 73-c-287
vs. )
)
CASPAR WEINBERGER, SECRETARY ) .
OF HEALTH, EDUCATION AND y F i1k E D
WELFARE, ) | _
S HAY RO e
Defendant. )

Jack C. Silver, Clort
U. S. DISTRICT COURT

ORDER

The Court has for consideration the Motion for Summary
Judgment filed by defendant, the Motion for summary Judgment
filed by the plaintiff, the briefs in support and opposition
thereto, and having carefully perused the transcript on file,
and, being fully advised in the premises, finds:

That this 1s an action brought under Section 205(g) of
the Social Security Act, 42 U.S.C. U405(g), to review a final
decision of the Secretary of Health, Education and Welfare, denying
plaintiff's claim for a period of disabllity and for montly
disability insurance benefits.

Section 202(e) (1) of the Social Security Act, as amended,
provides, in pertinent part, that the widow (as defined in Section
216(c)) of an individual who died a fully insured individual,
is not married, has attained age 50 but has not attained
age 60, and is under a disability (as defined in section 223(d))
which began before the end of the period specified in paragraph
(5); 4d.e., the period beginning with the month in which occurred
the death of the fully insured individual on whose wages and

self-employment Income her benefits would be based, and endlng



earlier, with the close of the 84th month (7-year period)
following the month such period began, and has filed an
application for widow's insurance benefits, is entitled to
benefits for each month, beginning with the first month after
her waiting period, as defined in paragraph (6), i.e., the
earliest period of six consecutive calendar months throughout
which she has been under a disability, and which begins not
earlier than whichever of the following is the later, the first
day of the 18th month before the month in which hér application
is filed, or the first day of the sixth month before the month
in which occurred the death of the fully insured individual.

Subsectién 223(d)(2)(B) of the Social Security Act, as
amended, defines "disability" (except for certain cases of
blindness) as the "inability to engage in any gainful activity
by reason of anywmedically determinable physical or mental
impairment which can be expected to result in death or which
has lasted or can be expected to last for a continuous period
of not less than 12 months."

Social Security Regulations No. 4, Subpart‘P., section
404 .1501,404.1504, and 404.1506, provide in pertinent part
that a widow shall, for the purposes of section 202(e) of the
Act, be determined to be under a disability if, in the absencce
of evidence that she 1s engaged in substantial gainful activity,
her impairment or impairments are listed in the appendix of Subpart
P; are of a level of severity, as described in the appendix,
deemed sufficient to preclude an individual from engaging in
any gainful actlivity; and are expected to result in death or

to last for a continuous period of not less than 12 months.



The issue before the Court in this case is whether the
decisilons of the Secretary that the claimant did not establish
a "disability" as defined in the Social Security Act, as amended,
at any time prior to the issuance of the decisibn of the
Administrative Judge is supported by substantial evidence.

The evidence adduced before the Administrative Judge
reflects that Edna J. Kirksey was born March 6, 1958, at Courtney,
Oklahoma. The évidence further reflected that she married
James B. Kirksey, the wage earner, on September 23, 1933, and
that Mr. Kirksey departed this 1life February 13, 1972.

The examiner considered medical and nonmedical evidence,
and all documents on file.

Mrs. Kifksey testified (TR-39) that she worked part-
time, when her childfen was in school in demonstration work,
which necessitated standing for 8 hours a day handing out samples.
She also testified that she had worked as a saleslady in a
department store.

The disabilities claimed by plaintiff are kidney and
bladder condition; colon trouble; trouble with her legs,
and various painds throughout her body.

The Administrative Judge, in his decision, extensively
summarized the medical evidence, and the Court feels no need
to delineate it at this Jjuncture.

The findings of the Secretary as to any fact, if
supported by substantial evidence, shall be conclusive. 42 U.S.C.
405(g); Richardson v. Perales (1971) 402 U.S. 389, at 401. Substan-
tial evidence means such relevant evilidence as a reasonable mind
might accept as adequate to support a conclusion. Richardson

v. Perales, supra.



The burden of proving disability, by acceptable
evidence, for social security purposes rests with the claimant.
Johnson v. Finch (10th CCA, 1971) 437 F.2d4 1321.

The Court must examine the record as a whole if it
is to properly make a determination as to whether substantial
evidence exists. Gardner v. Bishop (10th CCA, 1966) 362 F.2d 917;
Travis v. Richardson (10th CCA, 1970) 434 F,2d4 225.

The Courts are not to abidicate their traditional
functions in reviews of administrative determinagions. The
agencies must likewise have given a balanced consideration to
all the testimony on each particular issue presented, and 1if
this is not done? the failure will be appafent on application
of the'substantiél evidence test. Universal Camera Corp.

v. NLRB (1950) 340 U.S. 474; Travis v. Richardson, supra.

The evaluation of the testimony and the findings of
fact are for the administrative agency to make, based upon the
entire evidence before it. Although a court might not reach
the;same result were it to make the decision originally, if
the decision 1s supported by substantial evidence, it must be
upheld. This decislon by the Secretary is so supported, and
the Motion for Summary Judgment filed by defendant should be
sustained, and the Motion for Summary Judgment filed by the
plaintiff should be overruled.

. >
<
ENTERED this g?__ / day of /7743, , 1974,

Ty ez il
o :ﬁf G y T
wary (?7(-) .:;»’»«“/;';y*imxaﬂw

CHIEF UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT FOR THE —
NORTHERN DISTRICT OF OKLAHOMA MAY 28 19/4

Jack C. Sitver, Clerk
U. S. DISTRICT COURT

United States of America,
Plaintiff,

vS. CIVIL ACTION NO, 71=C=53

60.02 Acres of Land, HMore Tract No. 1421M
or Less, Situate in Nowata
County, State of Oklahoma,
and A. L. White, et al.,
and Unknown Owners,

(All Interests)

Defendants.

JUDGMEDNT

1.

NOW, on this é@}iﬁ?day of May, 1974, this matter comes on
for disposition on application of the Plaintiff, United States of
America, for entry of judgment on the Report of Commissioners filed
herein on June 18, 1973, and the Court, after having examined the
files in this action and being advised by counsel for the Plaintiff,
finds that:

2,

This judgment applies to the entire estate taken in Tract
No. 1421M, as such estate and tract are described in the Complaint
filed in this case,

3.

The Court has jurisdiction of the parties and the subject
matter of this action.

4,

Service of Process has been perfected either personally or
by publication notice, as provided by Rule 71A of the Federal Rules
of Civil Procedure, on all parties defendant in this cause who are
interested in subject tract.

5.

The Acts of Congress set out in paragraph 2 of the Com~
plaint filed herein give the United States of America the right,
power and authority to condemn for public use the subject property.

Pursuant thereto, on March 8, 1971, the United States of America



filed its Declaration of Taking of a certain estate in such tract of
land, and title to such property should be vested in the United
States of America, as of the date of filing such instrument.

6.

Simultaneously with filing of the Declaration of Taking,
there was deposited in the Registry of this Court as estimated com-
pensation for the taking of the described estate in the subject tract
a certain sum of money, and none of this deposit has been disbursed,
as set out below in paragraph 12.

7.

The Report of Commissioners filed herein on June 18, 1973,
is accepted and adopted as a finding of fact as to subject tract.
The amount of just compensation as to the estate taken in subject
tract as fixed by the Commission is set out below in paragraph 12.

8.

This judgment will create a deficiency between the amount
deposited as estimated just compensation for the estate taken in
subject tract and the amount fixed by the Commission and the Court
as just compensation, and a sum of money sufficient to cover such
deficiency should be deposited by the Government, This deficiency
is set out below in paragraph 12.

9.

The defendants named in paragraph 12 as owners of the
estate taken in subject tract are the only defendants asserting any
interest in such estate; all other defendants having either dis-
claimed or defaulted, the named defendants were (as of the date of
taking) the owners of the estate condemned herein and, as such, are
entitled to receive the just compensation awarded by this judgment.

10.

It Is, Therefore, ORDERED ADJUDGED and DECREED that the
United States of America has the right, power and authority to con-
demn for public use the subject tract, as it is described in the
Complaint filed herein, and such property, to the extent of the
estate described in such Complaint is condemned, and title thereto

is vested in the United States of America, as of March 8, 1971, and

-2&-



all defendants herein and all other persons are forever barred from
asserting any claim to such estate.
11.

It Is Further ORDERED, ADJUDGED and DECREED that on the
date of taking in this case, the owners of the estate taken herein
in subject tract were the defendants whose names appear below in
paragraph 12, and the right to receive the just compensation for
such estate is vested in the parties so named.

12,

It Is Further ORDERED, ADJUDGED and DECREED that the Report
of Commissioners filed herein on June 18, 1973, hereby is confirmed
and the sum therein fixed is adopted as the award of just compensa-
tion for the estate taken in subject tract, as shown by the following

schedule:

TRACT NO, 1421M

Oowners: A. L. White and
Louise White, his wife

Subject to a mortgage owned by:
The First National Bank of Nowata

Award of just compensation pursuant

to Commissioners' Report ==www=== $12,000.00 $12,000.00
Deposited as estimated compensation -- 635.00
Disbursed to owners ====—m== o o s e o O o None
Balance due tO OWNers ==weesmwccccacoaoo- o e e e —————— $12,000,00
plus
interest
Deposit deficiency e==wweesecwecvccncnnan $11,365.00
13.

It Is Further ORDERED, ADJUDGED and DECREED that the United
States of America shall pay into the Registry of this Court for the
benefit of the owners the deposit deficiency for the subject tract
as shown in paragraph 12, in the total amount of $11,365.00, together
with interest on such deficiency at the rate of 6% per annum from
March 8, 1971, until the date of deposit of such deficiency sum;
and such sum shall be placed in the deposit for subject tract in

this civil action.



After such deficiency deposit has been made, the Clerk of
this Court shall disburse the entire sum then on deposit for the
subject tract, jointly, to A. L. White, Louise White and The First

National Bank of Nowata.

/s/ Allen E. Barrow
UNITED STATES DISTRICT JUDGE

APPROVED:

/s/ Hubert A. Marlow

HUBERT A. MARLOW
Assistant United States Attorney
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IN THE UNITED STA&E” DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,
Plaintiff,

-Vs— Case No, 73-C~11
THE PAWNEE BUSINESS COUNCIL OF THE
PAWNEE INDIAN TRIBE OF OKLAHOMA,

THOMAS CHAPMAN, JR.,

AUSTIN REALRIDER,

OWEN ECHO-HAWK,

LI.OYD K. CUMMINGS,

DELBERT HORSECHIEF, JR.,

HAROLD MORGAN,

CECIL GARDIPE,

GEROGE GARDIPE,
THE NASHARO COUNCIL OF THE PAWNEE
INDIAN TRIBE OF OKLAHOMA,

GARLAND BLAINE,

ARTHUR COCONS,

LYNN RICE,

JOHN WAYNE JAKE,

PHILLIP MATTHEWS,

BIRCHARD HOPKINS,

WADSWORTH HOWELL,

LEVI HORSECHIEF,

CHARLES "BABE" SHUNATONA,

JUSTIN LEVIER, and
PAWNEE INDIAN TRIBE OF OKLAHOMA,
a Corporation,

El1LED
ey 281974

Jack C- Silver, Clerk
U. S, DISTRICT COURT

N Nl Sl i Skl Nt Mt Na® S Sl e N s S St s il ot ours? st Sse Vi St it Ny s et® St s i mgt® s

Defendants.

MEMORANDUM OPINION

In this case brought by the United States of America
against the above-named Defendants relief is requested in the
form of an Order of the Court enforcing certain decisions or
determinations made by the Secretary of the Interior regarding
the Pawnee Business Council of the Pawnee Indian Tribe of
Oklahoma (Business Council), the Nasharo Council of the Pawnee
Indian Tribe of Oklahoma (Nasharo Council), the Pawnee Indian
Tribe of Oklahoma, a Corporation, and the other-named Defend-
ants in connection with their relationship with the Pawnee

Indian Tribe.




The thrust of Plaintiff's Complaint is that in an area

1/

preempted by the Federal Government the Executive Branch of
the Federal Government acting through the Secretary of the
Interior has determined, inter alia, the members of the
Business Council and its President, the role of the Nasharo

Council and that the May 5, 1973 election was invalid, which
2/
determinations must be accorded full faith and credit and
3/
be accepted by the Court as final and not justiciable and

-

that certain Defendants acting or purporting to act contrary

thereto be enjoined from so conducting themselves in certain
4/

respects.

1/ i

The area claimed to have been pre-empted by the Federal
Government 1is the matter of the internal affairs of Indian
tribes. Worcester v. Georgia, 31 U.S. 515 (19832); Martinez v
Southern Ute Tribe of Southern Ute Res., 249 F. 2d 915 (Tenth
Cir. 1957) which provides:

". . . . The doctrine that Indian affairs are subject
to control of the federal, rather than state govern-
ment, arises from the constitutional powers of Congress
to make treaties, to regulate commerce with the Indian
tribes, to admit new states, and to administer the
property of the United States and legislation enacted
in pursuance of these powers. The states of Arizona,
Montana, New Mexico, North Dakota, Oklahoma, South
Dakota, Utah and Washington were admitted to the

union under enabling acts expressly disclaiming juris-
diction over Indian affairs and this provision was con-
sequently written into their constitution."”

2/

- These determinations are claimed to have been accomplished
through administrative appellate procedures prescribed by

Part 2, Title 25 of the Code of Federal Register. Exhibit "A"
to the Complaint is alleged to contain these final determina-
tions of the Secretary of the Interior except the last was
made by a letter dated April 20, 1973.

3/
25 U.S.C. §2; Lone Wolf v. Hitchcock, 187 U.S. 553 (1903);
State v. Gowdy, 462 P. 24 461 (Ore. App. 1969).

4/

Plaintiff requests that one Defendant be enjoined from
acting as President of the Pawnee Business Council contrary
to the determination of the Secretary of the Interior, that
two Defendants be enjoined from acting as members of said
Council contrary to the determinations of the Secretary of the
Interior, and certain other Defendants be enjoined from sign-
ing checks on tribal funds and obligating tribal funds for
legal fees as they lack authority to so act.




This Court has jurisdiction of this action brought by the

United States of America. 28 U.S.C. §1345. The United States
of America is a proper party to have the aforesaid final deter
minations of the Secretary of the Interior accorded full faith

and credit and be judicially enforced as such and those acting

contrary thereto enjoined from so conducting themselves.

The facts of this controversy are not in significant dis-

pute and the parties have been _able to present the’case to the

Court by exhibits and stipulations as to what the testimony of

certain witnesses would be. The request by cross-claim of
certain of the Defendants for an accounting of tribal funds
by certain other Defendants was withdrawn from the case and

consideration by the Court by those seeking same.

It appears that in May, 1971 a Business Council was

elected. DefendantAChapman became President in 1972. The

Business Council subsequently removed him from the Presidency.

A new President was elected in the person of Austin Realrider.

By the procedure set out in Part 2, Title 25 of the Code of
Federal Regulations, as authorized by 25 U.S.C. 2 and 9,
regarding "Appeals from Administrative Actions" (actions or
decisions by officials of the Bureau of Indian Affairs) Chap-
man appealed to the Superintendent of the Pawnee Agency who
determined the removal action to be invalid. Opposing
Defendants then appealed to the Area Director who declined to
intervene on the ground that the matter was an internal
tribal affair which decision had the effect of negating the
earlier determination of the Superintendent. Chapman then
appealed directly to the Secretary of the Interior. The
Commissioner of Indian Affairs recognized this request and
forwarded the appeal to the Secretary of the Interior with th
recommendation that he entertain the same without any action

by the Commissioner. On August 3, 1972 the Secretary of the

W

1




Interior made his determinations which were briefly that Chap-
man had been validly removed as President in a reorganization
of the Business Council, that Austin Realrider was the elected
President of the Business Council, the membership of the
Business Council was stated and the role of the Nasharo Coun-
cil was defined as having no voting power in the conduct of
regular business nor in the election of officers of the Busi-
ness Council,§/ all such determinations being made under and
pursuant/to the Constitution and By-Laws of the Pdwnee Indians
of Oklahoma. Supplemental to these determinations and on
~April 20, 1973 the Secretary of the Interior determined that
an election proposed (and later conducted) by the Chapman
faction on May 5, 1973 would be illegal as the s;me would not
be conducted in accordance with rules and regulations estab-

lished and promulgated by the duly constituted Business Coun-

cil as determined by the decision of August 3, 1972.

Plaintiff thus seeks to enforce these decisions or deter-
minations of the Secretary of the Interior which determined
the membership and President of the Businesé Council (and its
present incumbency inasmuch as the May 5, 1973 election was
detsrmined to have been improperly conducted) the role of the

Nasharo Council and that the May 5, 1973 election was invalid.

Plaintiff's requested relief herein is opposed by certain
Defendants, (the Chapman group) on the grounds that the State
District Court in and for Pawnee County, Oklahoma, in a land

controversy before it has heretofore determined the Business

5/

By the Constitution and By-Laws of the Pawnee Indians of
Oklahoma the Nasharo Council has the right to review matters
of tribal membership and rights growing out of treaties.




Council membership and its President and did so in favor of
the Chapman group and has enjoined Realrider and certain of
his group, both individually and jointly, from committing any
acts purportedly on behalf of the Pawnee Indian Tribe except
that certain of them were entitled to participate as members
of the Business Council at officially called méetings. These
Defendants also deny that this Court has jurisdiction to enter
tain the request of the Plaintiffs; deny that the Secretary

of the Interior has jurisdictipn over the Defendants; assert
that the issues are moot by reason of the May 5, 1973 election
and that the administrative decisions or determinations of the
Secretary of the Interior were improper for lack of due proces
because the same are arbitrary and capricious, because no
adversary hearings were held or record kept, because matters
occurring after the first appeal were considered by the
Secretary, because certain erroneous findings were entered by
the Secretary, because of a failure of the Secrefary to have
before him all the necessary facts, that the determination of
the Secretary of the Interior on the May 5, 1973 election was
not validly accomplished and because Plaintiff is estopped to
question the May 5, 1973 election for failure to take action

before the election was conducted.

The Court recognizes the legion cases from this Circuit
and elsewhere that the Federal Courts are without jurisdiction
to entertain and decide internal Indian tribal affairs, matter

6/

or disputes;  that Congress had exclusive plenary legislative

authority over such affairs and has designated and empowered

6/

Typical are Martinez v. Southern Ute Tribe of Southern
Ute Res., supra; Motah v. United States, 402 F. 2d 1 (Tenth
Cir. 1968); Prairie Band of Pottawatomie Tribe Of Indians v.
Udall, 355 F. 2d 364 (Tenth Cir. 1966) and the recent case of
National Indian Youth Coun. Int. Ind. Sch. Chap. v. Bruce, 485

F. 2d 97 (Tenth Cir. 1973).




the Secretary of the Interior in this regard. Worcester v.

Georgia, 31 U.S. 515 (1832); Martinez v. Southern Ute Tribe of

Southern Ute Res., 249 F. 24 915 (Tenth Cir. 1957). The Court

must further recognize that this prohibition of judicial actiopn
must also apply to State Courts as well as Federal Courts.
This being so, the Court finds and declares that, as the mem-
bership of the Business Council and who is its President are
internal tribal affairs, the judicial determinations in these
respects and any injunctive order in support thereof by the
District Court of Pawnee Count;, Oklahoma as aforesaid are
void for lack of jurisdiction.Z/ The Court further £finds
that the administrative appeal prescribed by Part 2 of Title
25, Code of Federal Regulations, and as applied to this con-
troversy, was not lacking in due process and the appellate
procedures were substantially followed without prejudice to
Chapman and his group. It is noted that Chapman himself
initiated the appellate procedure and then took the final
appellate step to the Secretary of the Interior. He was
afforded an ample opportunity (and did exercise the same) to
present a statement of his reasons for the appeals and any
arguments he wished to make in support of his reasons and
position. Further, the Court finds that the Secretary of
the§Interior was acting within his jurisdiction and within
the scope of review prescribed by Section 2.37 of the Appeals
Regulationsg/and that his determinations are not arbitrary
and capricious. Also the issues are not moot as the Secretary

of the Interior has determined the May 5, 1973 election to be

invalid and is not recognized. Furthermore, the evidence

1/
25 U.S.C. §2; State v. Bertand, 378 P. d 427 (Wash. 1963)
State v. Gowdy, supra; Lone Wolf v. Hitchcock, supra.

8/

"§2.37 Scope of review.

When a matter is before an official of the
Bureau of Indian Affairs or higher echelon of the
Department of the Interior on appeal, any information
available to the reviewing officer may be used whether
formally part of the record, if any, or not, but where
reliance is placed on information not of record such
information shall be identified as to source and nature.'




_.7...
9/

hefore the Court does not support the claimed estoppel
against the Plaintiff. The Chapman group was not misled by
Plaintiff about the May 5, 1973 election. To the contrary,
they were told in advance thereof by Plaintiff that the
election was illegally called. No erroneous findings by the
Secretary of the Interior of any significance are found to be
present. An adversary hearing is not prescribed,lg/the
Secretary appears to have had all necessary facts before him
and he was entitled to consider any information available to
him whether a part of the record of not.l;/

The Court thérefore finds and concludes that the determina-—
tions of thevSecretary of the Interior involved herein should
be enforced by the Court and those acting contrary thereto
should be enjoined from such conduct. Counsel for Plaintiff
will prepare an appropriate Judgment based on the foregoing
and after circulation present the same to the Court for signa-
ture and entry herein.

7CA
Dated this ZZE?Vﬂaéy of May, 1974.

6&&% “gi«ww A Ag}

Fred Daugherty
United States DlStrlCt Judge

9/

- "Estoppel"” is a term of wide implication, and implies that
one who by his deed or conduct has induced another to act in a
particular manner will not be permitted to adopt an inconsis-
tent position, attitude, or course of conduct and thereby
cause loss or injury to such other." 31 CJS, Estoppel, Sec.
la, page 288.

10/

T Nor required as the facts were not in dispute and only law
questions under the Constitution and By-Laws were involved.
See Citizens for Allegan County, Inc. v. Federal Power Com'n.,
414 F. 2d 1125 at 1128 (D.C. Cir. 1969).

1y
See note 8, supra.




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

THE M.W. KELLOGG COMPANY, )
) . .
Plaintiff, ; ////
vs. g No. 74-C-215°
INTERNATIONAL BROTHERHOOD OF )
BOILERMAKERS, IRON SHIP BUTLDERS, )
BLACKSMITHS, FORGERS, & HELPERS, its )
LOCAL UNION 592, and Their Officers, ) “
Agents, Servants, Representatives or ) E: g «gm gﬁ m
Employees, Individually and Collectively, ) i o
and any Person Acting in Concert With ) isiAYZ,éi]@?z;
Them or Otherwise Participating in Their ) 7 ,
Aid, ) -dack €. Silver, Clark
) . vy
Defendants. ) *g'ﬁlpfsmmr COURY

NOTICE OF DISMISSAL BY PLAINTIFF

To: Phil Frazier, 1426 Terrace Drive, Tulsa, Oklahoma, 74103

Attorney for Defendants.

Please take notice that the Plaintiff discontinues the
above entitled action and dismisses the Complaint without
prejudice.

e
DATED this 03 <\ day of May, 1974.

KOTHE & EAGLETON, INC.
J / /’,f

By:ﬂ{f/awﬂ.\xf““vtgufmxmm
- Richard L. Barnes )
124 East Fourth
Tulsa, Oklahoma 74103

)

Attorney for Plaintiff,
The M.W. Kellogg Company



IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

LEOTA E. WARD, )
)
Plaintiff, )
)
vs. ) .
- ) T73-C-42
CASPAR WEINBARGER, Secretary )
of Health, Education and )
Welfare, )
F)l LED
Defendant. )MAYQEHSM N\/\,\/

Jack C. Silver, Clerk
U. S. DISTRICT COURT

JUDGMENT

This action came on for consideration on the Motion
for Summary Judgment filed by plaintiff, the Motion to Remand
filed by the plaintiff, the Motion for Summary Judgment filed
by the defendant. The original action was for a review of the
Hearing Examiner's decision, Department of Health, Education
and Welfare, entered July 14, 1972, and the action of the Appeals
Council examining the Examiner's decision dated December 4, 1972, all
as provided by 42 U.S.C.A. Section 405(g), and in conformity with
the Order entered this date,

THE JUDGMENT AND DECISION of the Hearing Examiner,
as the final declsion of the Secretary of Health, Education and
Welfare, is hereby affirmed.

' ¢ G
ENTERED this 27@’* day of /W g , 1974.

CHIEF UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA
LEOTA E. WARD,
Plaintiff,
vs.
CASPAR WEINBARGER, Secretary

of Health, Education, and
Welfare,

z;-c-uzb///

Defendant. E§( E gm Es Ey
MAY 2 8 1974 va/
thSWmCMK
U. 5. DISTRICT coury

ORDER h T

The Court has for consideration the Motion for Summary
Judgment filed by the Plaintiff, the Motion to Remand filed by
the Plaintiff, the Motion for Summary Judgment filed by the
defendant, the briefs in support and opposition thereto, and
having carefully perused the transcript on file, and, being
fully advised in the premises finds:

This is an action brought under Section 205(g) of the
Soclal Security Act, 42 U.S.C. 405(g), to review a final decision
of the Secretary of Health, Education and Welfare denying
plaintiff's application for disabled widow's insurance benefits under
the provisions of sections 202(e) and 223 of the Social Security
Act, as amended.

As pertinent, section 202(e) of the Social Security Act
provides for the payment of widow's insurance benefits for disabled
widows between the ages of 50 and 60 whose husbands die fully
insured individuals. Such disability must have begun before
the end of a period commencing with the month in which the

husband died and ending with the month before the month such



widow attains age 60, or, if earlier, with the close of the
eighty~fourth month following the month with which such period
began. Benefits provided under this Section are not payable
for any month prior to February, 1968.

As applicable, Section 223 of the Act defines "disability"
as a physical or mental impairment or impairments of a level of
severity which under regulationsjpreScribed by the S;cretary 1s deemecd
to be sufficient to preclude an individual from engaging in any
gainful activity and which can be expected to last for a con-
tinuous period of not less than 12 months. ’

Regulation Number 4, Subpart P, Section L40U4.1504, provides
in pertinent part, that a widow shall be determined to be under
a disability only if her impairments meet the duration
requirement and are listed in the appendix to the subpart, or,
if not so listed, are determined to be medically the equivalent
of a listed impairment. Such an individual shall not be found
under a disability where she is engaged in substantial gainful
activﬁty.

| The issue before the Court in this case is whether the
decisions of the Secretary that the claimant did not establish
a "disability" as defined in the Soclal Security Act, as
amended, at any time prior to the issuance of the decision of
the Hearing Examiner is supported by substantial evidence.

The evidence adduced before the Hearing Examiner reflects
that Leota E. Ward was born September 7, 1913. She married Guy
Ward on June 2, 1934, Guy Ward died on October 1, 1969, and
claimant has not remarried.

The Examiner considered medical and nonmedical evidence,

and all documents on fille.



The record reflects that claimant suffered a heart attack
on October 29, 1970, while employed as an attendant in Cottage
14 at the Hisson Memorial Center. As an attendant she took care
of little children, giving them baths, and general clean up
work in the Cottage. Her testimony reflects that she has not
been gainfully employed since the heart attack.

There is no evidence of the educational backg;ound of the
claimant. ’

The disabilities claimed by plaintiff are arteriosclerotic
heart disease with an old myocardial infraction, cervical
spondylosis with cervical osteoarthritis, pectus eicavatum,
costochondritis and bronchitis.

The Hearing Examiner found that in spite of those diagnoses,
there was no single impairment which reached the level as
prescribed by the Regulations, nor was thereka_gombination of
these impalrments at a level which was equal ﬁo a éiven condition
as established by the Regulations.

The medical documentation in this matter is conflicting.

% The Jjurisdiction of the court on review is set out in

|
205(g3 of the Social Security Act, 42 USC 405(g), which states:
"The findings of the Secretary as to any fact, if supported by
substantial evidence, shall be conclusive." Richardson v.
Perales (1971) 402 U.S. 389.

Even though there 1s evidence on the other side, the
Secretary's findings must be affirmed. Travis v. Richardson
(10th CCA, 1970) 434 F.24 225.

The burden of proving disability, by acceptable evidence,
for social security- purposes rests with the claimant. Johnson
v. Finch (10th CCA, 1971) 437 F.2d 1321.

The burden of proof remains throughout the case upon



plaintiff to show that she does not have the ability to

engage in some other type of substantial gain ful work that

exists in the national economy due to the severity of her impair-
ments and the burden is not on the Secretary to prove that
plaintiff could obtain employment. Johnson v. Finch (D.Kan. 1970)
310 F.Supp. 1235, affirmed 437 F.2d4 1321. -

A factual determination as to whether plaintiff's impair-
ments render her unable to engage 1in substantial gainful employment,
as contemplated under the Act, is to be made by the Secretary alone,
and if the decision is supported by substantial evidence, it
must be upheld. Dvorak v. Celebrezze (10th CCA 1965) 345 F,2d 894.

Resolution of conflicts in the evidence, including conflicting
medical opinions, and determinations of the credilibility of
witnesses are not for the courts; such functions are solely
within the province of the Secretary as trier pf the facts.

Grant v. Richardson (5th CCA, 1971) 4u5 F.2d4 656,

The Court must examine the record as a whole if it is to
properly make a determination as to whether substantial evidence
exists. Gardner v. Bishop (10th CCA, 1966) 362 F.2d 917; Travis
v. Richardson (10th CCA, 1970) 434 F.2d4 225.

The Court are not to abdicate their traditional functions
in reviews of administrative determinations. The agencies must
likewise have given a balanced consideration to all the testimony
on each particular issue presented, and if this is not done,
the failure will be apparent on application of the substantial
evidence test. Universal Camera Corp. v. NLRB (1950) 340 U.S.

474y  Travis v. Richardson, supra.



The evaluation of the testimony and the findings of
fact are for the administrative agency to make, based upon the
entire evidence before it. Although a court might not reach
the same result were it to make the decision originally,
if the decision is supported by substantial evidence, it must
be upheld. The decision of the Secretary is so supported, and
the Motion for Summary Judgment filed by defendant éﬁould be
sustained and the Motion to Remand and Motion for Summary Judgment
filed by plaintiff should be overruled.

IT IS, THEREFORE, ORDERED that the Motion for Summary
Judgment of defendant be and the same is hereby sustained.

IT IS FURTHER ORDERED that the Motion to remand and Motion
for Summary Judgment filed by plaintiff be and the same are hereby

overruled.

ENTERED this ,.J;Z day of v, , , 197h.

Cjzﬁﬁ%a. é%fw %gg;w’b;kAme/m

CHIEF UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

HENRY F. TEICHMANN, INC., ;
Plaintiff, g
) : V///
vS. ) No. 74-C-211
)
) ACTION FOR INJUNCTION
INTERNATIONAL BROTHERHODD OF ) AND DAMAGES
BOILERMAKERS, IRON SHIP BUILDERS, )
BLACKSMITHS, FORGERS, & HELPERS, 1its )
LOCAL UNION 592, and Their Officers, ) ﬁﬁg g'ﬂg%: E;’
Agents, Servants, Representatives or ) T oy EZQ
Employees, Individually and Collectively, ) I, ‘ ,
and any Person Acting in Concert With g ?AY‘365792£ qﬁﬂu/
Them or Otherwise Participating in Their Map :
Aid, ) Ejjggkgfg Silver, Clerk
) Moo DISTRIC
Defendants. ) o }.QQURT
NOTICE OF DISMISSAL BY PLAINTIFF
To: Phil Frazier, 1426 Terrace Drive, Tulsa, OkTahoma, 74103

Attorney for Defendants.

Please take notice that the Plaintiff discontinues the

above entitled action and dismisses the

prejudice.

Complaint without

p
DATED this U3.. day of May, 1974.

KOTHE & EAGLETON, INC.
/ // / / /-\ ‘;"/ TN \
By: [Ceetia it X /0
- Richard L. Barnes
124 East Fourth
Tulsa, Oklahoma 74103

Attorney for Plaintiff,
Henry F. Teichmann, Inc.



® o o ©

Fobl 8D
o K fhaspesy Sy e
IN THE UNITED STATRES DISTRICT COURT FOR THRF ka,{)'\ /
NORTHERN DISTRICT OF OXLAROMA W&yﬁ%%idff
Jack C. Silver, Clerk
U, S, BISTRICT COURTY

NO. 74-Cc-53,

THOMAS LEROY MORELAND,

Petitioner,
vs.

)

)

)

)

)
UNITED STATES OF AMERICA, )
Respondent. ;

ORDER

THE COURT, having examined the petition of Thomas Leroy Moreland
requesting relief pursuant to the provisions of 28 U.S.C. § 2255 in
Case No. 6685, Criminal, in the United States District Court for the
Northern District of Oklahoma, the records of said criminaiﬂaction, and
the response of the United States of America, FINDS:

1. That Thomas Leroy Moreland and a co~defendant, John L. Miller,
were charged with interstate transportation of a stolen motor vehicle in
violation of 18 U.S.C.A. § 408 by indictment filed September 30, 1932.

2. That at arraignment October 6, 1932, Defendant Moreland, peti-
tioner herein, pled guilty. He was sentenced to 18 months, commitment
issued to the Attorney General or his authorized representative, and
said commitment was returned October 13, 1932, that Defendant Moreland
was delivered October 10, 1932, to the United States Penitentiary,
Leavenworth, Kansas.

3. That the Defendant Miller pled not guilty at arraignment and
trial was set for October 20, 1932. An October 20, 1932, docket sheet
entry shows "C. S. Fenwick to defend."

4. That, therefore, the only record available does not clearly re-
fute, and does support, petitioner's allegation that he was not repre-
sented by counsel at his plea and sentence in 1932. Further, there is
nothing in the record to refute that he was at that time indigent, that
shows that he was advised of his right to counsel at Government expense
if indigent, or that indicates that he made a knowing and intelligent
waiver to be represented by counsel. An evidentiary hearing to resolve

these issues would be of no avail since, from the best information avail-

able to the Court, the trial Judge, the prosecuting attorney, the co-de-

%

/



® o ‘0

fendant, the Government witnesses, the Court Clerk, the Court reporter,
and the Defense counsel are all now deceased or their whereabouts unknown.
5. 7hat the Court is bound by the undisputed allegations of the
petitioner and a record which does not clearly refute his allegations
that he was denied representation by counsel; and, pursuant to Gideon v.

Wainwright, 372 U. S. 335 (1963) and its progeny, the 28 U.S.C. § 2255

motion herein should be sustained and the conviction and sentence of
Thomas Leroy Moreland in Case No. 6685, Criminal, shoﬁld be set aside
and held for naught.

IT IS, THEREFORE, ORDERED that the § 2255 motion of Thomas Leroy
Moreland beband it is hereby sustained; and, the convicti;n and sentence
of Thomas Leroy Moreland imposed October 6, 1932, in Case No. 6685,
Criminal, in the United States District Court fcr the Northern District
of Oklahoma be and it is hereby set aside and held for naught.

IT IS FURTHER ORDERED that the Clerk of this Court enter a copy of
this Order in Case No. 6685, Criminal, and further that he correct the
record in accordance herewith.

IT IS FURTHER ORDEREthhat a copy of this Order be furnished to

petitioner and respondent.

Dated this /- day of May, 1974, at Tulsa, Oklahoma.

Ow & e

CHIEF JUDGE, UNITED STATES DISTRICT
COURT FOR THE NORTHERN DISTRICT OF
OKLAHOMA




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

ROBERT V. KIRBY,

)
)
Plaintiff, )
)
vs. ) ,
) 72-C-433
CASPAR WEINBERGER, Secretary )
of Health, Education and Welfare, )
) ‘
Defendant. ) Ej i L. E D

[4AY B 41974

- Jack C. Silver, Clor
JUDGMENT iUhS.[”STRKH.COURT

This action came on for consideration on the Motion for
Summary Judgment filed by the defendant. The original action
was for a review of the Administrative Judge's decision,‘De—
partment of Health, Education and Welfare, entered August 29, 1972,
and the action of the Appeals Council examining the Examiner?s
decision, dated September 27, 1972, all as provided by 42 U.S.C.A
Section 405(g), and in conformity with the Order entered this
date,

THE JUDGMENT AND DECISION of the Administrative Judge, as
the final decision of the Secretary of Health, Education and

Welfare, is hereby affirmed.

ENTERED this 2% day of o, , 1974,
4

CHIEF UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

ROBERT V. KIRBY,
Plaintiff,

72-C-433

VS,

CASPAR WEINBERGER, Secretary
of Health, Education and
Welfsre,

FITLED
WMAY 241974

- Jack C. Silver, Cler;
U, S. DISTRICT COURT

Defendant.

R P L N S N S T

ORDER

THE Court has for consideration the Motion for Summary
Judgment filed by the defendant, the briefs in support and
opposition thereto, and having carefully perused the transcript
on file, and, being fully advised in the premiées, finds:

This 1s an action brought under Section 205(g) of the

i

Sociaé Security Act, 42 U.S.C. 405(g), to review a final decision

of th; Secretary of Health, Education and Welfare denying

plaintiff's application for a period of disability and disability

insurance benefits under the provisions of sections 216(i) and

223, respectively, of the Social Security Act, as amended.
Section 216(1) of the Social Security Act provides for

the establishment of a period of disability, and section 223

of the Act provides for the payment of disability insurance

benefits where the requirements specified therein are met.



Section 223(d)(1) of the Social Security Act, as amended,
defines "Disability" (except for certain cases of blindness) as
the "inability to engage in any substantial gainful activity
by reason of any medically determinable physical or mental
impairment which can be expected to result in death or which
has lasted or can be expected to last for a continuous period
of not less than 12 months." Section 223(d)(2)(A) further
provides that "an individual (except a widow, surviving divorced
wife, or widower for the purposes of section 202(e) or (f))
shall be determined to be under a disability only if his physical
or mental impairment or impairments are of such severity that
he is not only unable to do his previous work but cannot, con-
sidering his age, education, and work experience, engage in any
other kind of substantial gainful work which exists in the
national economy, regardless of whether such work exists in the
immediate area in which he lives, or whether a specific job
vacancy exists for him, For purposes of the preceding sentence
(with respect to any individual), "work which exists in the
national economy" means work which exists in significan numbers
either in the region where such individual lives or in several
regions. of the country.

Section 223(d)(3) further states, "For purposes of this
subsection, a 'physical or mental impairment' is an impairment
that results from anatomical or psychological abnormalities which
are demonstrable by medically acceptable clinical and laboratory
diagnostic techniques."

The claimant's earnings record shows that the special
earnings requirements of the Act for disability purposes were
met from a time prior to October 30, 1970, the date of alleged

disability onset, and that these regulrements continue to be



met thereafter through December 31, 1975.

The issue before the Court in this case is whether the
decisions of the Secretary that the claimant did not establish
a "disability" as defined in the Social Security-Act, as
amended, at any time prior to the issuance of the decision of
the Administrative Law Judge is supported by substantial
evidence.

The evidence adduced before the Administrative Law Judge
reflects that Robert V. Kirby was born May 6, 1924, in South
Carolina. The evidence further reflected that he has a seventh
grade education. He married in 1946 and has four children
(two of whom presently are domiciled in the home).

Claimant's work background and experience consisted of
the following:

Prior to World War II, he worked in a cotton mill where
he ran 12 drawing frames. He was in the Air Corps from November,
1942 to January, 1946 where he performed work as a cook's helper,
truck driver, general laborer, and guard. When he returned
from the service he worked as operating a paper bailing machine
for about three months; working for an ice plant about one
year; working for wholesale fruit companies. From July, 19590,
to July, 1959, he worked at St. Joseph, Missouri, for a burial
vault manufacturer, where his duties included shoveling sand
and gravel into a hopper, delivering and installing vaults
at gravesites. From October 1959 to 1962, he performed

construction work. During 1965 and 1966 he was employed by a



e

meat packing plant. From October, 1966, to January, 1968, he made,
delivered and installed vaults for burial vault companies in Tulsa.
From January, 1968, to June, 1968, he worked at a cemetery where
he asslisted the grave digger. He was employed at Nelson

Electric Company from July, 1968, to February, 1969. During

July, 1969, he returned to work for a casket and vault company

and that employment was terminated October 30, 1970,

The Administrative Judge considered medical and non-
medical evidence, and all documents on file, and the testimony
of Mr. Haskell G. Clark, a vocational expert.

The disabilities clalmed by the plaintiff are osteoarthritis
and spur formation affecting multiple joints; residuals of in-
Juries of the knees and surgery to both knees.

The Administrative Judge, in his decision, extensively
summarized the medical evidence, and the Court feels no need
to delineate 1t as this Jjuncture.

As stated before, a vocational expert testified as to the
types of employment available for claimant and the Administrative
Judge properly evaluated the evidence and vocational factors.

The jurisdicticn of this Court on review is established
by Section 205(g) of the Social Security Act, as amended, 42
USC 405(g), which states,%The findings of the Secretary as to
any fact, if supported by sunstantial evidence, shall be con-
clusive ¥#¥ " Richardson v. Perales (1971) 402 U.S. 389.

The burden of proving disability, by acceptable evidence,
for social security purposes rests with the claimant; Johnson v.
Finch (10th CCA, 1971) 437 F.2d 1321; KXeating v. Secretary of
Health Education and Welfare (10th CCA, 1972) 468 F.2d4 788.

The plaintiff must be disabled for reason of a medically

determinable impairment. For subiective complaints to he fhe



basis for a finding of disablility they must be substantlated by
clinical and laboratory findings. Walters v. Gardner (6th CCA,
1968) 397 F.2d 89; Gillock v. Richardson (D. Kan. 1970) 322
F.S. 354,

The Court must examine the record as a whele if it is to
properly make a determinaticn as to whether substantial evidence
exists. Gardner v. Bishop (10th CCA, 1966) 362 F.2d 917; Travis
v. Richardson (10th CCA, 1970) 434 F.,24 225.

The Court are not to abdicate their traditional functions
in reviews of administrative determinations. The agencies must
likewise have given a balanced consideration to all the testimony
on each particular issue presented, and if this is not done, the
failure will be apparent on application of the substantial
evidence test. Universal Camera Corp. v. NLRB (1950) 340 U.S.
b7hy; Travis v. Richardson, supra.

The evaluation of the testimony and thelfindings of fact
are for the administrative agency to make, based upon the entire
evidence before it. Although a court might not reach the same
result were 1t to make the decision originally, if the decision
is supported by substantial evidence, it must be upheld. The
decision by the Secretary is so supported, and the Motion for
Summary Judgment filed by defendant should be sustained.

IT IS, THEREFORE, ORDERED that the Motion for Summary
Judgment of defendant be and the same is hereby sustained.

ENTERED this 24 day of o , 1974,
J

(:égéﬁ ﬁ%fé, Aféééabﬂuawﬁhmm“//fn

CHIEF UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

FRANCIS L. THOMPSON,

)
)
Plaintiff, )
)
vs. ) 70-C-253
)
ELLIOTT L. RICHARDSON, SECRETARY )
OF HEALTH, EDUCATION AND WELFARE, )
y F1TLE Db
)

Defendant. e s feves
MAY 27 1974

Jack C. Sitver, Cler:
JUDGMENT U. S, DISTRICT courT

This action came on for consideration on the Motion for
Summary Judgment filed by the plaintiff and the Motion for Summary
Judgment filed by the defendant. The original action was
for review of the Hearing Examiner's decision, Department
of Health, Education and Welfare after the case had been remanded
for further development and consideration, and in conformity
with ?he Order entered this date,

| THE JUDGMENT AND DECISION of the Hearing Examiner, as
the final decision of the Secretary of Health, Education and

Welfare, is hereby affirmed.

ENTERED this Q j/f day of Lﬁf};’l% , 1974,
’ 0

@@W ég /;i/wmw

CHIEF UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA
FRANCIS L. THOMPSON,
Plaintifrf,
70~C-253

VS.

ELLIOTT L. RICHARDSON, SECRETARY
OF HEALTH, EDUCATION AND WELFARE,

N o e N S N N N NS N

Defendant. E? I i; = D
MAY 24L197,
Slack ¢, Silver, .
Uos. Districr coyzy
ORDER

THE Court has for consideration the Motion for Summary
Judgment filed by the plaintiff, and, the Motion for Summary
Judgment filed by the defendant, the briefs in support and
opposition thereto, and having carefully perused the transcript
on file, and, being fully advised in the premiées, finds:

This is an action brought under Section 205(g) of the
Soclal Security Act, 42 U.S.C. 405(g), to review a final decision
of the Secretary of Health, Education and Welfare denying
plaintiff's application for disability widow's insurance
benefits under Section 202(e) and 423(d) of the Social Security
Act.

Section 202(e) of the Social Security Act, as amended, in
pertinent part, provides for the payment of widow's insurance
benefits based on disability to widows between the ages of 50
and 60, whose husbands died fully insured. The widow's disabillity

must have begun before.the end of a period commencing with the

month in which the husband died, and ending with the month before



the month in which she attains age 60 or, if earlier, with the
close of the eighty-fourth month following the month in which
such period began.

Section 223 of the Social Security Act, as amended, defines
"disability" as a medically determinable physical or mental
impairment, or impairments, of a level of severity which, under
the Regulations prescribed by the Secretary, would preclude an
individual from engaging in any gainful activity, and which
can be expected to result in death or which has lasted or can
be expected to last for a conti?uous period of not less than
12 months.

The issue before the Court is whether the decisions of
the Secretary that the claimant did not establish "disability"
as defined in the Social Security Act, as amended, at any time
prior to the issuance of the decision of the Hearing Examiner
is supported by substantial evidence.

The evidence adduced before the Hearing Examiner re-—
flects that Frances L. Thompson was born on September 27, 1919.
She mérried her deceased husband, Edward Thompson on July 25,
1958.; Mr. Thompson departed this 1life on October 1, 1965.

There was no issue of this union.

In her testimony (TR-53) Mrs. Thompson testified that
she lived alone; that she had worked as a nurse's alde at
the Broken Arrow Hospital from February 9, 1968, until September
16, 1968; that during her marital union she did 1little public
work; that she had performed some office work, but was not
gualified to work in an office; had worked a little bit for
an abstract company; had-performed some work in the Courthouse.
She further testified that she had worked at a nurse's aid

prior to her marriage. She further testified that she could



do some typing; could do a little bit of bookwork; and was
a highschool graduate.

The Hearing Examiner, in his decision, extensively
summarized the disabilities complained of and the medical
evidence, and the Court feels no need to delineate it at this
juncture.

The jurisdiction of the Court on review is set out in
the Soclal Security Act, 42 U.S.C. 405(g), and relating to
Judicial review states: "The findings of the Secretary as to
any fact, is supported by substantial evidence shall be con-
clusive #¥#¥ " Richardson v. Perales (1971) L4o2 U.S. 389, at 401,
Jones v. Finch (10th CCA, 1969) 416 F.2d4 89, 90.

It is plaintiff's burden to offer sufficient medical
evidence to establish the required severity of an impairment
to merit recovery. It was not encumbent upon the Secretary
to provide vocational evidence of any nature with
respect to her disability. Zanovick v. Finch (W.D. Pa., 1970)
314 FfSupp. 1152.

The Court must examine the record as a shole if it is
to properly make a determination as to whether substantial
evidence exists. Gardner v. Bishop (10th CCA, 1966) 362 F.24
9175 Travis v. Richardson (10th CCA, 1970) 434 F.24 225.

The Courts are not to abdicate their traditional
functions in reviews of administrative determinations. The
agencies must likewise have given a balanced consideration
to all the testimony on each particular issue presented, and
1f this 1s not done, the failure will be apparent on application

of the substantial evidence test. Universal Camera Corp. v. NLRB



(1950) 340 U.S. 47k4; Travis v. Richardson, supra.

The evaluation of the testimony and the findings of fact
are for the administrative agency %o make, based upon the
entire evidence before it. Although a court might not reach
the same result were it to make the decision originally, if
the decision is supported by substantial evidence, it must be
upheld. The decision by the Secretary is so supported, and the
Motion for Summary Judgment filed by the plaintiff should be
overruled and the Motion for Summary Judgment filed by the
defendant should be sustained.

IT IS, THEREFORE, ORDERED that the Motion for Summary
Judgment filed by the plaintiff be and the same is hereby
overruled.

IT IS FURTHER ORDERED that the Motion for Summary Judgment

filed by the defendant be and the same is hereby sustained.

, C79
ENTERED thi&QjL{ day of ¥/¢%Z%{¢ , 1974,
Y ,

CHIEF UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT FOR

DISTRICT OF OKLAHOMA

ALFRED L. JOHNSON,

-vs-

Plaintiff,

THE ARMSTRONG RUBBER COMPANY,
a foreign corporation, and SEARS,
ROEBUCK AND CO., a foreign cor-

poration,

Defendants.

Tl L N N N N S I U N N

'HE NORTHERN

[l ey
g:;}r&ﬂ ? 4 . ¢ 3
g i o e st

No. 73-C-412

DISMISSAL WITHOUT PRETUDICE

This May 15, 1974 it is the order of this Court that plaintiff's
el e Sl e
complaint/;%fhereby disnrissed for lack of prosecution without prejudice to

i

right of plaintiff to refile his cause of action in the future.

i < ‘
( ;j@c C e f:«/%z< <:f”ff~fﬂf*¢/1«/£mwc/ﬂ

ALLEN E. BARROW, Judge
United States District Court, Northern
District of Cklahoma

APPROVED AS TO FORM:
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{Attorney for Defendants



IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

BRENT V. FIELDS, )
)
Petitioner, )
)
vs. ) 74-C-13
‘ )
STATE OF OKLAHOMA/COUNTY OF ) B
TULSA, ) F 5 L E m
) MAY 20197
Respondents. )
Jack C. Silver, Clerk
ORDER U. S. DISTRICT COURT

THE COURT, having examined the file and the record in this
case including the transcript of proceedings in Case NoO. CRF-72-119
in the District Court in and for Tulsa County, State of Oklahoma,
styled State of Oklahoma vs. Brent V. Fields, together with the
Initial Report of the United States Magistrate concerning the sanme,
and being fully advised in the premises, FINDS:

1. That petitioner's allegation that he was denied equal
protection of the law as a result of the finding at the second stage
of his trial in state court that he had been previously convicted of
a felony is without merit. Petitioner based his request fdr relief

on the findings contained in Lamb vs. Brown, 456 F.2d 18 (Tenth Cir.

1972). In this case the Tenth Circuit Court of Appeals held . . .
"This rulgng shall not apply retroactively."

|

2. The petitioner's allegation that a prejudicial statement
was made to the jury by the prosecuting attorney during his closing
argument is without merit. Even assuming objection, I conclude that
the statement complained of did not rise to the level of a denial of
due process when considered in light of the evidence adduced against
petitioner.

3. The allegations contained in petitioner's supplemental

petition are without merit for the reason that the record clearly



o ‘

shows that petitioner has not exhausted the state remedies as
required by 28 U.S.C.A. § 2254 (b) (c).
IT IS, THEREFORE, ORDERED that petiticner's application for

relief is denied and the case dismissed.

Al
«

e day of S , 1974,

d
Ceeo. B oo

CHIEF JUDGE, UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA.

Dated this




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

LEONARD RYDER,
Petitioner,
vs. 74-C-14
FILED
WAY 23 B

Jack ©. Silver, Clerk
ORDER U. S. DISTRICT COURT

SAM JOHNSTON, ACTING WARDEN,
ET AL,

Respondents.

THE COURT, having examined the files and record of this
proceeding together with the Report of the United Sfates Magistrate
concerning the same and being fully advised in the premises, FINDS:

l. The search complained of did nqt violate petitioner's
rights under the Fourth Amendment to the Constitution of the United
States of America.

2. The statementsof prosecuting attorney made in his closing
argument to the jury when considered in light of the evidence adduced
against petitioner at his trial, do not rise to level of denial of
due process and are not grounds for federal habeas corpus relief.

3. The trial court order overruling petitioner's objections
to the testimony of Officer Robinson did not constitute a violation of
petitioner's right to remain silent under the Fifth Amendment to the
Constitution of the United States of America.

IT IS, THEREFORE, ORDERED:

That petitioner's application for relief is denied and the
case dismissed.

The Clerk of this Court is directed to mail a copy of this
Order together with a copy of the Initial Report of the United States

Magistrate to the petitioner.

Dated this gl?ﬁgﬁ day of Sy o , 1974,

\)

Al ﬁ:fs.\,. G it yen S

CHIEF JUDGE, UNITED STATES DISTRICT COURT FOR
THE NORTHERN DISTRICT OF OKLAHOMA.
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IN THE UNITED STATES DISTRICT COURT FOR THE NORTHERN
DISTRICT OF OKLAHOMA

=
B, SN faewr |

JACK STRIPLIN . MAY 235 107,

Plaintiff,

1

% H +
LY LT 500 [
Jaci C. Siver, Cles
AS

."VS— i 2
gjﬁ g’x %»EE: i ﬁl;\“;

THE ARMSTRONG RUBBER COMPANY,
a foreign corporation, and SEARS,
RCEBUCK AND CO., a foreign
corporation;

Defendants. No. 74-C-26

' S N N s Mt et S St et

DISMISSAL WITHOUT PREJUDICGE

This May 15, 1974 it is the order of this Court that plaintiff's

e Cortgar 0 @ddis
complaint/iF hereby disntissed for lack of prosecution without prejudice to

right of plaintiff to refile his cause of action in the future.

ALLEN E. BARROW, Judge
United States District Court, Northern
District of Oklahoma

APPROVED AS TO FORM:
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IN THE UNITED STATES DISTRICT COURT FOR THE NORTHERN
DISTRICT OF OKLAHOMA

MABEL WHITTAKER,

EI1LER

LAY 23 1974 %

- Jack C. Silver, Cletk
1, 8. DISTRICT COURT

P

Plaintiff,
VS,

EMPIRE FIRE & MARINE
INSURANCE COMPANY, a
foreign lnsurance corpora-
tion; LARRY J. HALE; and
JOHNNY JOE WISE,

Defendants.
WILBERT WHITTAKER,

Plaintiff,

/

No. 73-C-364 .

Consolidated
C/
7 3L~

vs.

EMPIRE FIRE & MARINE
INSURANCE COMPANY, a
foreign insurance corpora-
tion; LARRY J. HALE; and
JOHNNY JOE WISE,

vvvvvvvvv\-/\/vv vvvvvvvvvvvvv

De fendants.

STIPULATION OF DISMISSAL

Come now the plaintiffs, through their attorney,
Allen Mitchell, and the defendants, through their attorney,
Joseph F. Glass, and stipulate that the above captloned cases

be dismissed with pregudlce toﬂflllng a future action herein.

M,
/- Jtorney//tor DdT?ddﬁnto
<R
“ ‘%M
fﬁ“ %% ‘ ,ﬂ\ 5 y \V//m :
U e 6”% And now on this ;fiz day of'//x";{"T i 4 , 1974, there came
%&V' G‘CQﬁ‘

ﬁﬁ¥or consideration before the undersi?ne Judge of the United

Qﬁ* States District Court for the Northern District of Oklahoma,

\%



stipulation of the parties hereto of dismissal, parties hereto
having advised the Court that all disputes between the parties
have been settled.

IT IS THEREFORE ORDERED, ADJUDGED A@D DECREED that
the above styled causes of actiga?géw;;gxzﬁgﬂgame are hereby

dismissed with prejudice to the right of the plaintiffs to

bring any future action arising from said causes of action.

D ‘ww" ,«»/
L’ée/g;%mww’ ng;,' - '1’35) %“%W«..,/

JUDGE



IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

JOSEPH SEIBERT,

)
)
Petitioner, )
)
vs. ) 74-C-36
) , |
SAM JOHNSTON, ACTING WARDEN, ) Fopogs D
) ";‘ £y oL
Respondent. ) MAY 25 1.,
RDE R Jack C. Silver, Clork

U. S DISTRICT COURT

This is a proceeding brought by a person in the custody of
the State of Oklahoma at the Oklahoma State Penitentiary, McAlester,
Oklahoma, pursuant to Title 28 U.S.C. § 2254. The petitioner attacks
the validity of the judgment and sentence imposed in Case No. 22,973,
State of Oklahoma vs. Joseph Seibert in the District Court in and
for Tulsa County, Oklahoma. The judgment and sentence was entered on
the 6th day of February, 1968, after a plea of guilty by petitioner to
the charge of robbery with firearms.

Petitioner contends that the judgment and sentence should be
vacated for the following reason:

a) The judgment and sentence was the result of an
involuntary and coerced plea of guilty.

The petition for writ of habeas corpus is without merit and
should be denied.

The authorities cited by the petitioner in support of his
petition are not pertinent to the facts as stated by petitioner. The
alleged improper plea of guilty was determined adversely to petitioner
on the merits after review of the record by this Court on January 12,
1970, in Case No. 69-C-252.

Accused was not coerced into entering plea non vult in the
state court, where he expressed full awareness that the plea exposed
him to possibility of life imprisonment and that if he stood upon his
plea of not guilty and were found guilty of murder in the first degree,

without recommendation, he would expose himself to penalty of death.



Urbano vs. State of New Jersey, D.C. N.J. 1964, 255 F. Supp. 798,

Cert. Den. 84 S. Ct. 1638, 377 U.S. 958, 12 L. Ed. 2d 501, affirmed
333 F.2d 845, Cert. Den. 85 S. Ct. 706, 379 U.S. 993, 13 L. Ed. 2d
612,

Fear of death penalty by one charged with capital offense
does not constitute such coercion as will invalidate a plea of

guilty. Moore vs. Wainwright, C.A. Fla. 1968, 401 F.2d 525.

The files and records in this case which have been examined
by the Court, conclusively show that petitioner is not entitled to
relief. Therefore, there is no necessity for the Court to hold an

evidentiary hearing. Semet vs. United States, 369 F.2d (C.A. 10

1966) . Petitioner's motion for evidentiary hearing should be over-
ruled.
IT IS, THEREFORE, ORDERED:
1. That petitioner's motion for evidentiary hearing is denied.
2. That petitioner's motion for summary judgment is denied.
3. That petition for writ of habeas corpus is denied and
the case dismissed.

A
Dated this ,Q:3€>/ day of \711awtym\ , 1974.

()
@&M g /ﬁwmw/

CHIEF JUDGE, UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA.
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TN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,
Petitioner,
VS.

JACK RICHARD CHAMBERS, JR., -

T it s s Sais St et Wit St St Mt
L I—
o2 .
273
=
o
=
<
':"‘\‘
—
<
fg)
P

patient. Civil No. 74-C—-209 e

On this date, it appearing from the reports received by
this Court (which are filed coincident herewith) that both of the
examining physicians at the North Mountain NARA Project, Phoenix,
Arizona have determined that the above named patient is not one
who is likely to be rehabilitated through treatment, it is hereby
ORDERED that these proceedings be dismissed and that said patient
be discharged immediately ffom the care and custody of the Surgeon

General.

Entered this ﬁﬁ day of 7/[’7/(? , 1974.

PROSR———

UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,

; MAY 21 1974

; <Jack C. Silver, Clerk
)
)
)
)

Plaintiff,
—-v-—

UL S, DISTRICT COURT

WILLIAM DEAN DEES, et al,

Defendants. Civil Action No. 73-C~390

JUDGMENT OF FORECLOSURE

2B
oy,
THIS MATTER COMES on for consideration this # g~ day

of May, 1974, the plaintiff appearing by Robert P. Santee,
Assistant United States Attorney; defendants Fred J. Ennis A/K/A
Fred James Ennis, Jr., and Patricia A. Ennis appearing by their
attorney, Joseph A. Sharp, and defendants William Dean Dees,
Jane Arlene Dees, Limerick Finance Co., Inc., now Credithrift of
America, Inc., Interstate Securities Co., and Mary Jane Ennis
appearing not.

The Court, being fully advised and having examined
the file herein, finds that William Dean Dees, Jane Arlene Dees,
Limerick Finance Co., Inc., now Credithrift of America, Inc.,
Fred J. Ennis A/K/A Fred James Ennis, Jr., and Patricia A. Ennis
were served with Summons and Complaint on December 10, 1973; and
Interstate Securities Co. was served with Summons and Complaint
on December 11, 1973; all as appears from the Marshal's Returns
of Service filed herein; and that Mary Jane Ennis was served by
publication, as appears from the Proof of Publication filed herein.

It appearing that Fred J. Ennis A/K/A Fred James Ennis,
Jr., and Patricia A. Ennis have filed their Disclaimer herein on
December 13, 1973; and that William Dean Dees, Jane Arlene Dees,
Limerick Finance Co., Inc., now Credithrift of America, Inc.,
Interstate Securities Co., and Mary Jane Ennis have failed to
answer herein and that default has been entered by the Clerk of

this Court.



The Court further finds that this is a suit based
upon a mortgage note and foreclosure on a real property mort-
gage securing said mortgage note and that the following deF
scribed real property is located in Tulsa County, Oklahoma,
within the Northern Judicial District of Oklahoma:

Lot Six (6), Block Fifty-three (53), Valley

View Acres Third Addition to the City of

Tulsa, Tulsa County, Oklahona, according to

the recorded plat thereof.

THAT the defendants William Dean Dees and Jane
Arlene Dees did, on the 20th day of September, 1962, execute and
deliver to the Administrator of Veterans Affairs, their mortgage
and mortgage note in the sum of $10,400.00, with 5~1/2 percent
interest per annum, and further providing for the payment of
monthly installments of principal and interest.

The Court further finds that the defendants William
Dean Dees and Jane Arlene Dees made default under the terms of
the aforesaid mortgage note by reason of their failure to make
monthly installments due thereon for more than 12 months past,
which default has continued and that by reason thereof, the above-
named defendants are now indebted to the plaintiff in the sum of
$8,485.23, with interest thereon from January 1, 1973, at the rate
of 5-1/2 percent per annum, until paid, plus the cost of this
action, accrued and accruing.

! IT IS THEREFORE‘ORDERED, ADJUDGED AND DECREED that the
plaintiff have and recover judgment against defendants William
Dean Dees and Jane Arlene Dees, in personam, for the sum of
$8,485.23, with interest thereon at the rate of 5-1/2 percent per
annum, plus the cost of this action accrued and accruing, plus any
additional sums advanced or to be advanced or expended during this
foreclosure action by plaintiff for taxes, insurance, abstracting,

or sums for the preservation of the subject property.



IT IS FURTHER ORDERED, ADJUDGED AND DECREED that
the plaintiff have and recover judgment, in rem, against the
defendants Limerick Finance Co., Inc., now Credithrift of
America, Inc., Interstate Securities Co., and Mary Jane Ennis.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that
upon the failure of said defendants to satisfy plaintiff's
money judgment herein, an Order of Sale shall be issued to the
United States Marshal for the Northern District of Oklahoma,
commanding him to advertise and sell with appraisement the real
property and apply the proceeds thereof in satisfaction of plain-
tiff's judgment. The residue, if ény, shall be deposited with
the Clerk of the Court to await further order of the Court.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that from
and after the sale of said property, under and by virtue of this
judgment and decree, all of the defendants, and each of them, and
all persons claiming under them since the filing of the complaint
herein, be and they are forever barred and foreclosed of any
right, title, interest or claim in or to the real property or any

part thereotf.

United States District Judge

APPROVED.

ﬁﬁﬂ - : W s
ROBERT P. SANTEE ’
Assistant United States Attorney
Attorney for Plaintiff,

United States of America




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA
UNITED STATES OF AMERICA,

Plaintiff,
CIVIL ACTION NO. 74-C-182

EILED
UAY 2.1 1974

Jack C. Silver, Clerk
U.:8. DISTRICT COYRT

VS

MELVA L. McKINNEY now Overall,
et al.,

Defendants.

JUDGMENT OF FORECLOSURE

THIS MATTER COMES on for consideration this gQiéT
day of May, 1974, the plaintiff appearing by Robert P. Santee,
Assistant United States Attorney, and the defendants, Melva L.
McKinney now Overall, Lee Roy Overall, Alton Burkhalter, Jr.,
and Deloris Burkhalter, appearing not.

The Court being fully advised and having examined
the file herein finds that Melva L. McKinney now Overall, Lee
Roy Overall, Alton Burkhalter, Jr., and Deloris Burkhalter
were served with Summons and Complaint on April 23, 1974, all
as appears from the Marshal's Return of Service herein.

It appearing that the said defendénts have failed
to answer herein and that default has been entered by the Clerk
of this Court.

" The Court further finds that this is a suit based
upon a mortgage note and foreclosure on a real property mortgage
securing‘said mortgage note and that the following described
real property is located in Tulsa County, Oklahoma, within
the Northern Judicial District of Oklahoma:

Lot Twenty (20), Bloék Fifty-four (54) of

Lots 23 thru 28, Block 53 and Lots 20 thru

24, Block 54 and Lots 1 thru 4, Block 55,

VALLEY VIEW ACRES THIRD ADDITION to the City

of Tulsa, Tulsa County, State of Oklahoma,

according to the recorded plat thereof.

THAT the defendant, Melva L. McKinney now Overall, did,

on the 15th day of July, 1970, execute and deliver to the

Administrator of Veterans Affairs, her mortgage and mortgage



note in the sum of $11,500.00 with 8 1/2 percent interest per
annum, and further providing for the payment of monthly install-
ments of principal and interest.

The Court further finds that the defendants, Alton
Burkhalter, Jr., and Deloris Burkhalter, were the grantees
in a deed from Melva L. McKinney now Overall and Lee Roy Overall,
dated March 16, 1972, and filed March 175,1972, in Book 4008, Page
64, records of Tulsa County, wherein Alton Burkhalter, Jr., and
Deloris Burkhalter assumed and agreed to pay the mortgage
indebtedness being sued upon herein.

The Court further finds that the defendants, Melva L.
McKinney now Overall, Alton Burkhalter, Jr., and Deloris Burkhalter,-
made default under the terms of the aforesald mortgage note
by reason of their failure to make monthly installments due
thereon for more than 12 months last past, which default has
continued and that by reason thereof the above-named defendants
are now indebted to the plaintiff in the sum of $11,201.73 as
unpaid principal, with interest thereon at the rate of 8 1/2
percent interest per annum from April 15, 1973, until paid,
plus the cost of this action accrued and accruing.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that
the plaintiff have and recover judgment against defendants,
Melva L; McKinney now Overall, Alton Burkhalter, Jr., and Deloris
Burkhalter, in personam, for the sum of $11,201.73 with interest
thereon at the rate of 8 1/2 percent per annum from April 15,
1973, plus the cost of this action accrued and accruing, plus
any additional sums advanced or to be advanced or expended
during this foreclosure action by plaintiffifor taxes, insurance,
abstracting, or sums for the preservation of the subject property.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that
the plaintiff have and recover judgment, in rem, against the
defendant, Lee Roy Overall.

I’I'- IS FURTHER ORDERED, ADJUDGED AND DECREED that
upon the failure of said defendants to satisfy plaintiff's
money judgment herein, an Order of Sale shall be issued to

2



the United States Marshal for the Northern District of Oklahoma,

commanding him to advertise and sell with appraisement the

real property and apply the proceeds thereof in satisfaction

of plaintiff's judgment. The residue, if any, to be deposited

with the Clerk of the Court to await further order of the Court.
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that

from and after the sale of said property, under and by virtue

of this judgment and decree, all of the defendants and each

of them and all persons claiming under them since the filing

of the complaint herein be and they are forever barred and

foreclosed of any right, title, interest or claim in or to

the real property or any part thereof.

. -~ ) M7 .
;3/ (AN o an éﬁ - /r:} It AT
United States District Judge

APPROVED,

7 |
ROBERT P. SANTEE
Assistant United States Attorney
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MAY 201974
IN THE UNITED STATES DISTRICT COURT FOR THEank (, Silver, Clerit
NORTHERN DISTRICT OF OKLAHOMA .. DISTRICT COURT

UNITED STATES OF AMERICA,

Plaintiff,

vS. CIVIL ACTION NO. 74-C~159

JAMES NICHOLSON, et al.,

R g S N N

Defendants.

JUDGMENT OF FORECLOSURE

THIS MATTER COMES on for consideration this ZZ@%
day of May, 1974, the plaintiff appearing by Robert P. Santee,
Assistant United States Attorney, and the defendants, James
Nicholson, Prescilla Nicholson, and Morris Finance, appearing
not.

The Court being fully advised and having examined
the file herein finds that James Nicholson and Prescilla
Nicholson were served with Summons and Complaint on April 22,
1974, and Morris Finance was served with Summons and Complaint
on April 15, 1974, all as appears from the Marshal's Return of
Service herein.

It appearing that the said defendants have failed
to answer herein and that default has been entered by the Clerk
of this Court.

The Court further finds that this is a suit based
upon a mortgage note and foreclosure on a real property mortgage
securing said mortgage note and that the following described
real property is located in Tulsa County, Oklahoma, within
the Northern Judicial District of Oklahoma:

Lot Two (2), Block One (1), POUDER-POMEROY

THIRD ADDITION, to the City of Tulsa, Tulsa

County, State of Oklahoma, according to the

recorded plat thereof.

THAT the defendants, James Nicholson and Prescilla
Nicholson, did, on the 15th day of June, 1972, execute and

deliver to the Administrator of Veterans Affairs, their mortgage



and mortgage note in the sum of $8,550.00 with 7 1/2 percent
interest per annum, and further providing for the payment of
monthly installments of principal and interest.

The Court further finds that the defendants, James
Nicholson and Prescilla Nicholson, made default under the terms
of the aforesaid mortgage note by reason of their failure to
make monthly installments due thereon for more than 12 months
last past, which default has continued and that by reason thereof
the above-named defendants are now indebted to the plaintiff
in the sum of $8,533.67 as unpaid principal, with interest
thereon at the rate of 7 1/2 percent interest per annum from
May 1, 1973, until paid, plus the cost of this action accrued
and accruing.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that
the plaintiff have and recover judgment against defendants,

James Nicholson and Prescilla Nicholson, in personam, for the

sum of $8,533.67 with interest thereon at the rate of 7 1/2 percent

per annum from May 1, 1973, plus the cost of this action accrued
and accruing, plus any additional sums advanced or to be advanced
or expended during this foreclosure action by plaintiff for
taxes, insurance, abstracting, or sums for the preservation
of the subject property.
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that
the plaintiff have and recover judgment, in rem, against the
defendant, Morris Finance.
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that
upon the failure of said defendants to satisfy plaintiff's
money judgment herein, an Order of Sale shall be issued %o
the United States Marshal for the Northern District of Oklahoma,
commanding him to advertise and sell with appraisement the
real property and apply the proceeds thereof in satisfaction
of plaintifffs judgment. The residue, if any, to be deposited
with the Clerk of the Court to await further order of the Court.
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that
from and after the sale of said property, under and by virtue

2



ROBERT P. SANTEE

® o o ®

of this judgment and decree, all of the defendants and each
of them and all persons claiming under them since the filing
of the complaint herein be and they are forever barred and
foreclosed of any right, title, interest or claim in or to

the real property oxr any part thereof.

O E S e

Yoy

United States District Judge

APPROVED.

Al

Assistant United States Attorney



IN THE UNITED STATES DISTRICT COURT FOR ==
NORTHERN DISTRICT OF OKLAHOMA

F I L E ﬁi%
WILLIAM G. VANDEVER, - S 4
GARALENE VARDEVER HAWORTH, MAY 171974 A
and V. VINCENT VANDEVER,
for themselves and all others

similarly situated,

Jzek C. Silver, Clerk
U. S, DISTRICT COURT

Plaintiffs,

zg-:-xlgv//

vs.

THOMAS R. BRETT,

WILLIAM B. JONES,

JACK R. GIVENS,

DERRYL LEE GOTCHER,

and WILLIAM J. DOYLE, III
each individually, and as
co-partners, d/b/a JONES,
GIVENS, BRETT, GOTCHER & DOYLE,

>

N N N e N N S N N e N S Sl S o i S S e S

Defendants.

ORDER DISMISSING COMPLAINT AND
CAUSE OF ACTION
The Court has for consideration the Moticr Tor Summary
Judgment filed by the defendants, the briefs in zurport and

opposition thereto, the affidavits, exhibits, trz-z:

I3y
"0
0
i
-t
e,
o+
92}
O
)

various hearings, and having carefully perused t~z entire file,
and, being fully advised in the premises, finds:

This 1s a declaratory judgment action brcuznt pursuant
to the provisions of Title 28 U.S.C.A. Section 2271, requesting

this Court to determine that it did not have juriszdiction to

determine, nor did it attempt to determine at zar+ <ime, directly
or indirectly by any order, judgment, or decree -~ azny nature or
effect that the defendants herein, were entitles <o breach

L N R T C it i PR I S W OHO R 4 SN SO S S TR S



The plaintiffs further allege that a determination
by this Court in the instant litigation will facilitate and
expedite the trial of a State Court action, Number C-71-2886,
previously filed in the District Court of Tulsa County, Okla-
homa, wherein they premise the state litigation on the theory
of conversion.

The plaintiffs additionally seek a class action
determination. Since this 1s a declaratory Judgment action,
no monetary Jjudgment is sought.

The case law is replete with the statement and ad-
monition that a Federal Court is under a duty at any and all
times to inquire into its jurisdiction, and when 1t becomes
apparent to the Court that the requisite Jurisdiction is lacking,
sua sponte dismilss the actlon, especially when it appears that
no amendment could cure the defect.

In this connection the Court takes judicial notice that
an appeal was lodged with the Tenth Circuit Court of Appeals,
styled "William G. Vandever v. North American Financial
Corporation", number 72-1716. This was an appeal concerning a
Judgment and order of this Court denying a motion to vacate Judg-
ment, in the case out of which the present controversy grew.
In that case this Court held the motion was not timely filed.
Vandever contended that the one year limitation did not apply
because the judgment was a void judgment. The Appellate Court
concerned itself in the appeal with the rather narrow issue
of whether the judgment and order of dismissal, as entered,
was vold. They concluded that it was not and, therefore, the
one year limitation in 60(b) was .applicable. 1In effect, the

Appellate Court held that this Court did have jurisdiction to



The present litigation was instituted on November 9,
1972, apparently after the conversion action was commenced
in the State Court.

The Court notes that the following are some of the
prohibitions in the use of a declaratory Judgment action.

1. A declaratory action is not proper to seek a re-
examination of issues which have been previously adjudicated
by the Court.

2. The declaratory judgment should not be granted unless
it will effectively terminate a controversy, and the Act
should not be utilized as preparation for further litigation.

3. The Act should not be used as a means whereby
judgment of the Court may be re-examined as a substitute for
appeal.

This Court finds that the subject matter of the instant
litigation was not a‘part of and was, in facg, outside the bounds
of the Chapter X reorganization proceeding. The Court finds,
in this connection, that North American Financial Corporation and
Vandever Company, Inc., had made special arrangements for the
liquidation of their respective claims on a settlement basis
in the separate and independent action in cause number 70-C-87.
The Court, therefore, finds that such action does not confer
jurisdiction upon this Court by virtue of Title 28 U.S.C.A.
Section 1334,

The Court further finds that it lacks Jjurisdiction to



entertain the instant action brought under the Declaratory
Judgment Act because the jurisdictional requisites have not
been met. In this connection, there is no diversity of
citizenship among the parties, nor does the amount in controversy
exceed the sum of $10,000.00, excluding interest and costs,
for each member of the alleged class. The Court finds that
the claims of the alleged class cannot be aggrated to exceed
or meet the jurisdictional amount requirement. The Court further
finds that the instant litigation does not involve a Federal
question.

IT IS, THEREFORE, ORDERED that the cause of action and
complaint in the instant litigation be dismissed for lack of
Jurisdilction.

ENTERED this / gﬁﬁday of May, 1974.

@ gﬁ%mw %ﬁ% - »@‘MMM¢WWJ

CHIEF UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA

JERRY WILLIAM MISEK,

Petitioner,

vs. No. 74-C-79

UNITED STATES OF AMERICA,

EITLED
HAY 4 7 1974

o

Jack C. Silver, Clerk
U. S, DISTRICT COURT

A L W U e

Respondent.

O RDER

The petitioner herein seeks a writ of habeas corpus
discharging him from custody because of alleged deprivation of
a constitutional right that antidated his plea; more specifically
that he was subjected to a lineup without presence of counsel.
After a criminal defendant pleads guilty, the focus of federal
habeas corpus inquiry is the nature of the advice and the volun-
tariness of the plea, not the existence as such of an antecedent
constitutional infirmity. Tollett v. Henderson, 411 U.S. 258
(1973). The record here before the court shows that counsel's
advice was within the standards of McMann v. Richardson, 397 U.S.
759 (1969).

The petitioner also alleges that consideration by the
Court of other offenses resulted in the imposition of a harsh
sentence. The record reveals that the Court was not influenced
by other offenses committed nor by past criminal record. Just
prior to sentencing, the Court commented (p. 14):

"Of course none of these other matters are

before me and I cannot do anything about them

and don't."

A sentencing judge is allowed wide discretion in imposing
sentence. U. S. v. Tucker, 404 U.S. 443 (1972). A judge's inquiry
is largely unlimited, as to the kind of information he may consider
or the source from whence it came. This claim of the petitioner is
but a bold conclusion unsupported by the facts, and such conclusions
are not sufficient to support legal principles.

IT IS, THEREFORE, THE ORDER OF THE COURT that this cause
filed pursuant to 28 U.S.C. 2255 should be, and the same is hereby
dismissed.

IT IS THE FURTHER ORDER OF THE COURT that a copy of this
Order be mailed by the Clerk of the Court to the petitioner.

Dated this A % day of May, 1974.

%WMM 238t toecn/

UNITED STATES DISTRICT JUDGE
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'IN THE UNITED STATES DISTRICT COURT FOR THE | |
NORTHERN DISTRICT OF OKLAHOMA i ey e

KENNETH E. GARRETT, TS
’ sk G, wibver,

Plaintiff,

E* 1

B No. 73-C-192

REPUBLIC HOUSING CORPORATION,
formerly Republic Gypsun ‘
Company, et al,

Defendants.

STONE TRUCKING COMPANY, a
corporation, : '

~ Plaintiff,

—ve- No. 73-C-228

REPUBLIC HOUSING CORPORATION,
formerly Republic Gypsum
Company, et al,

pefendants.

JUDGMENT OF DI$%18$£L WI$K PREJUBICE

. WHEREAS, the parties have stipulated that all gquestions

- - and issues existing between the parties have been fully and =~ ‘
- completély disposed of by settlement, and have requested the

entrance of a judgment of dismissal with prejudice. ‘ N

IT 18, THEREFORE, ORD? BED, A LJUPGED AND m;ﬂﬁ%ﬁﬁ by the
Court that the caua@ﬁ%h&éi&”ge and g game is hereby dismissed
. with prejudice and the matter fully, finally and completely
di&gaaaé,af,har&by. : : e T

| 7 | .
DATED this /7’  day of May, 1974,

IPPROVED:
pal

Attorney for Defe




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA, ; F? l Lm Ez [)
Plaintiff, ; MAY 17 1974
e Y Jack O, e, Ol
| § U, S. DISTRICT COURT
RONNIE LOLLIS, et al., )
Defendants. ; Ci&il Action NO. 74-C-48

JUDGMENT OF FORECLOSURE

THIS MATTER COMES on for consideration this géiw_ day
of May, 1974, the plaintiff appearing by Robert P. Santee,
Assistant United States Attorney, the defendant Termplan of South
Main, Inc., appearing by its attorney, John A. McLean, and the
defendants, Ronnie Lollis, Harriet Lollis, and Morris Finance
Service, appearing not.

MnThe Court being fully advised and having examined the
file herein finds that the defendant, Ronnie Lollis, was served
with Summons and Complaint on February 6, 1974; that the defendant,
Harriet Lollis, was served by publication, as appears from the
Proof of Publication filed herein on May 15, 1974; that the
defendant, Morris Finance Service, was served with Summons and
Complaint on January 24, 1974; and that the defendant, Termplan of
South Main, Inc., was served with Summons and Complaint on
January 24, 1974.

It appearing that Termplan of South Main, Inc. has duly
filed its Answer and Disclaimer on February 4, 1974; that the
defendants, Ronnie Lollig, Harriet Lollis, and Morris Finance
Service have failed to answer herein and that default has been
entered by the Clerk of this Court.

The Court further finds that this is a suit based upon

a mortgage note and foreclosure on a real property mortgage




securing said mortgage note and that the following described real

property is located in Tulsa County, Oklahoma, within the Northern

Judicial District of Oklahomag

Lot Thirty-four (34), Block Forty-One

(41), VALLEY VIEW ACRES SECOND

ADDITION to the City of Tulsa, County

of Tulsa, State of Oklahoma, according

to the recorded plat thereof.

THAT the defendants, Ronnie Lollis and Harriet Lollis,

did, on the 16th day of February, 1973, execute and deliver to
the Administrator of Veterans Af&irs their mortgage and mortgage
note in the sum of $10,500.00, with 7 1/2 percent interest per
annum, and further providing for the payment of monthly install-
ments of principal and interest.

The Court further finds that the defendants, Ronnie

Lollis and Harriet Iollis, made default under the terms of the

aforesaid mortgage note by reason of their failure to make monthly

installments due thereon for more than 12 months last past, which

default has continued and that by reason thereof the above-named
defendants are now indebted to the plaintiff in the sum of
$10,536.21, as unpaid principal, with interest thereon at the
rate of 7 1/2 percent interest per annum from April 1, 1973, un-
til paid, plus the cost of this action accrued and accruing.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that the
Plaintiff have and recover judgment against defendant Ronnie
Lollis, in personam, and Harriet Lollis, in rem, for the sum of
$10,536.21, with interest thereon at the rate of 7 1/2 percent
interest per annum from April 1, 1973, plus the cost of this
action accrued and accruing, plus any additional sums advanced or
to be advanced or expended during this foreclosure action by
plaintiff for taxes, insurance, abstracting, or sums for the
preservation of the subject property.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the

plaintiff have and recover judgment, in rem, against the defendant,

i
1




Morris Finance Service.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that upon the?
failure of said defendants to satisfy plaintiff's money judgment |
herein, an Order of Sale shall be issued to the United States
Marshal for the Northern Distiict of Oklahoma, commanding him to
advertise and sell with appraisement the real property and apply
the proceeds thereof in satisfaction of plaintiff's judgment. The
residue, if any, shall be deposited with the Clerk of the Court to
await further order of the Court.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that from
and after the sale of said property, under and by virtue of this
judgment and decree, all of the defendants and each of them and
all persons claiming under them since the filing of the complaint

herein be and they are forever barred and foreclosed of any right,

title, interest or claim in or to the real property or any part

thereof.
. o P
i/ Z & . Y .
UNITED STATES DISTRICT JUDGE
APPROVED,

ROBERT P. SANTEE
Agsistant United States Attorney
Northern District of Oklahoma




IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF CKLAHOMA

WALTER THOMAS NAPIER,
Petitioner,

Vs,
No. 74-C-128

BEIlLEp

UNITED STATES OF AMERICA,

Respondent.
MAY 16 197
-Jack C. Silver, Clery
{U.:S. DISTRICT GOURT
ORDER

The petitioner herein, having been granted permission
to proceed in forma pauperis, filed a Motion to Vacate Judgment
and Sentence pursuant to 28 U.S.C. §2255. Thereupon the Court
ordered the United States Attorney for the Northern District of
Oklahoma to respond to said Motion.

The Court, having diligently reviewed said Motion and
Response and their supporting exhibits, finds that the petitioner's
Motion is identical to the pleading filed in this Court and ruled
upon in Case No. 72-C-17, said petitioner being Walter Thomas Napier
and respondent being United States of America. The contentions
raised by petitioner herein are identical to the contentions raised
in 72-C-17 wherein said contentions were found to be without merit,
and the petitioner found to be entitled to no relief.

The Court, therefore, concludes that this cause at bar
is res judicata between the parties.

IT IS, THEREFORE, THE ORDER OF THE COURT that this case
should be, énd the same is hereby dismissed.

IT IS FURTHER ORDERED that the Clerk of the Court mail
a copy of this Order to petitioner, Walter Thomas Napier, Federal

Penitentiary, Leavenworth, Kansas.

Dated this lﬁ day of May, 1974.
}f@%&@%k/b

UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT ¥OR THE
NORTHERN DISTRICT OF OKLAHOMA

RICHARD W. RECORD, )
~ )
)
Vi o ) Ng'
' )
TYLER PIPE AND FOUNDRY COMPANY, )
INCORPORATION, a Foreign Gatﬁnration, )
PAUL G. SIMMONS and COMMERCIAL ) ‘
STANDARD INSURANCE COMPANY, a ) : F I L E: D
Forsign Insurance Company, g MAY 161974
Defendents. ) Jack C. Silver, Clerk
U. S. DISTRICT COURT
ORDER |

HOW on this 15th day of May, 1974, there came on for hearing
pursuant to regﬁlar~aaxi§nm&at and notice the asbove entitled cause
for disposition. The defendants, Paul G, Simmons and Tyler Pipa and
Foundry Company, Incorpordtion, appeared by and through their attorney
Alfred B. Knight. Plaintiff did not appear, ’;

The Court finds that legal notice had baen transmitted by United
States mails to R. W. Byars and then further instruexad the Clerk of

The United States Qiﬁ&rimt Court to ﬁa&aphaﬂa and lanata M. Byars,

The matter was a@nt&ﬁa«d uﬁﬁxi the 81¢rk attempted to locate Mr. Byars,

- When it was reported that Mr, Byars gaulﬂ not be located and hiﬁ where~

ahaata was umknawﬁ. then tﬁa ﬁ@art rmviaw&& the f&la and agaim é&tﬁ%ﬂdﬁ%ﬁ
that ptoyat notice had been tramamittaé ta him eﬁ the diay@&i&&aa. The
~ Court fuxthmr finds tha& 8 ?xawxxiai ﬂrﬁa& in a&ﬁarﬁan@a with th@ &r&ar ,
of the Court haﬁ nat haan £i&sﬁ. The ﬂmuwt further ﬁﬁﬁéﬁ that ampi«
"”naeiem had been given to g&a@a:ﬁfﬁ aa yt&?axm and file a ?xuwrr&al Order
: aué the buxdam was on the p&a&nﬁ&fﬁ to file a Pre-Trial auﬁat»whimh Pre~
Trial Grdex &as not been f&lﬂé.
Ir Is mmmmm a&mm&n, ADJUDGED AND am&mn zhmz,@m a&m muemi
\ﬁaaﬁm be d&sm&ﬁa&& for waﬁﬁ of grQSﬂﬂatimm and the iaiﬁuwu t@ filﬁ the
?xawrrial Orﬁam and the ﬁaiiurn to appwar aﬁ tha éispaait&aa docket aad

the maaum are assessed agaium& the pl&iﬁt&ﬁfn

m.s,mz fe:; m@m T
memx; STALES mammr m:m



i hereby certify that a true and corract copy of the above and fore-
going Order was malled to the attorney for the plaintiff, R, W, Byars,
630 Weat 7th Street, Tulsa, Oklahoma 74127, with sufficient postage

thereon, on this 15th ﬂay of May, 1974,

Alfred B, Knight




UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

United States of America, )
)
Plaintiff, )
)
VS. ) CIVIL ACTION NO, 69~C=-126
)
20.00 Acres of Land, More ) Tract No. 447
or Less, Situate in Rogers )
County, State of Oklahoma, ) (All Interests)
and Roy C. Garis, et al., )
and Unknown Owners, )
) .
Defendants. ) F? l L* E D
MAY 106 1974
JUDGHENT Jack C. Silver, Clerk
1. U. S. DISTRICT COURT

NOW, on this _ fL day of May, 1974, this matter comes
¢n for disposition on application of the Plaintiff, United States
of America, for entry of judgment on the Report of Commissioners
filed herein on March 29, 1974, and the Court, after having
examined the files in this action and being advised by counsel
for the Plaintiff, finds that:

2.

The Court has jurisdiction of the parties and the

subject matter of thig action.
3.

This judgment applies to the entire estate condemned in
Tract No. 447M, as such tract and estate are described in the
Complaint filed in this action.

4,

Service of Process has been perfected either personally
or by publication notice as provided by Rule 71A of the Federal
Rules of Civil Procedure on all parties defendant in this cause,
who are interested in subject property.

5.

The Acts of Congress set out in paragraph 2 of the Com-
plaint filed herein give the United States of America the right,
power and authority to condemn for public use the Subject property.

Pursuant thereto, on June 18, 1969, the United States of America



filed its Declaration of Taking of a certain estate in such tract
of land, and title to such property should be vested in the United
States of America, as of the date of filing such Declaration of
Taking.

6.

Simultaneously with filing the Declaration of Taking,
there was deposited in the Registry of this Court as estimated
compensation for the taking of the described estate in the subject
tract, a certain sum of money and part of this deposit has been
disbursed, as set out below in paragraph 12.

7.

Thie Report of Commissioners filed herein on March 29,
1974, shows that the Commissioners stated that they based their
award, for the lessor interest in the estate taken herein, upon
the testimony of the witness Jay Robertson but were influenced by
other evidence in the case to reduce the award to an amount lower
than Mr. Robertson's exact testimony. After reviewing the Commis-
sioners' action in this regard and having considered the testimony
of the other witnesses the Court cannot in good conscience approve
an award for the lessor interest in an amount less than $425.00.
Therefore, the Report should be modified to that extent. Subject
to this modification, the said Report is approved and adopted as
findings of fact as to the subject property. The amounts of just
compensation, as to the various interests in subject property, as
fixed by the Commissioners and modified by the Court, are set out
below in paragraph 12,

8.

This judgment will create a deficiency between the amount
deposited as estimated compensation for the leasehold interest in
the estate taken in the subject tract, and the award of just com=-
pensation for such interest, as set forth below in paragraph 12,
Such deficiency should draw interest as prescribed by the Declara-~
tion of Taking Act, and a sum sufficient to pay such deficiency

and interest should be deposited by the Plaintiff,

""2”



9.

The defendants named in paragraph 12 as owners of subject
property are the only defendants asserting any interest in the
estate condemned herein. All other defendants having either dis~
claimed or defaulted, the named defendants, as of the date of
taking, were the owners of the respective interests in the estate
condemned herein, as shown in such paragraph 12, and, as such, are
entitled to receive the just compensation awarded by this judgment.

10.

It Is, Therefore, ORDERED, ADJUDGED and DECREED that the
United States of America has the right, power, and authority to
condemn for public use the subject tract, as such tract is de-
soribed in the Complaint filed herein, and such property, to the
extent of the estate described in such Complaint, is condemned,
and title thereto is vested in the United States of America, as of
June 18, 1969, and all defendants herein and all other persons are
forever barred from asserting any claim to such estate.

11.

It Is Further ORDERED, ADJUDGED and DECREED that on the
date of taking, the owners of the estate taken in the subject
tract were the defendants whose names appear below in paragraph 12.
and the interest owned by each is as therein shown. The right to
receive the just compensation awarded by this judgment is vested
in the parties so named in paragraph 12.

12,

It Is Further ORDERED, ADJUDGED and DECREED that the
Report of Commissioners filed herein on March 29, 1974, as modifiec
by paragraph 7 above, hereby is confirmed, and the sums thereby
fixed are adopted as just compensation for the various interests
in the estate taken in subject tract, as shown by the following

schedule:



1.

2.

TRACT NO, 447M

Legssor interest

Owner: T. J. Dye
Deposited as estimated compensation =~ $425,.00

Award of just compensation pursuant
to Commissioners' Report as

modified by the Court ===~eememwewee- $5425,00 $425,00
Disbursed to owner 425,00
Balance due to owner = - None

Leas2hold interest (Called "working interest"
’ in the Report)

Owner: Roy C. Garis

Award of just compensation pur- ;
suant to Commissioners' Report == $4,055,00 $ﬁ¢ﬁ%§$00

Deposited as estimated compensation=-1,113.00

Disbursed to owner . o o - o o s ‘1,113.wa
Balance due to owner - - $2,942.00
 mmamct plus
interest
Deposit deficiency =-- - $2,942.00
13,

It Is Further ORDERED, ADJUDGED and DECREED that the

Plaintiff, United States of America, shall deposit in the Registry

of this Court to the credit of the subject tract, the d@@csit de=

ficiency as to the leasehold interest, in the amount of $2,942.00,

together with interest on such sum computed at the rgte of 6% per

annum from June 18, 1969 until the date of such payment.

The Clerk of this Court then shall disburse the entire

sum on deposit for the subject tract to Roy C, Garis,

APPPOVED:

/s/ Allen E. Barrow

/s/ Hubert A. Marlow
HUBERT A. MARLOW

Agsistant United States Attorney

-



UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

United States of America, )
)
Plaintiff, )
)
VSa ) CIVIL ACTION NO. 69=C=127
)
20.00 Acres of Land, More ) Tract No. 459M
or Less, Situate in Rogers )
County, State of Oklahoma, ) {Leasehold Interest Only)
and May McSpadden Poole, et )
al., and Unknown Owners, )
)
Defendants. ) F I L. E D
MAY 16 1974
JUDGMENT -
Jack C. Silver, Clog;
1. U. S. DisTRIcT COURT

Now, on this Zﬁé day of May, 1974, this matter comes
on for disposition on application of the Plaintiff, United States
of America, for entry of judgment on the Report of Commissioners
filed herein on March 29, 1974, and the Court, after having
examined the files in this action and being advised by counsel
for the Plaintiff, finds that:

2.

The Court has jurisdiction of the parties and the subject
matter of this action.

3.

This judgment applies only to the leasehold interest in
the estate taken in Tract No. 459M, as such estate and tract are
described in the Complaint filed herein.

4,

Service of Process has been perfected either personally
or by publication notice, as provided by Rule 71A of the Federal
Rules of Civil Procedure, on all parties defendant in this cause
who are interested in subject tract.

5.

The Acts of Congress set out in paragraph 2 of the Com=~
plaint filed herein give the United States of America the right,
power and authority to condemn for public use the subject tract of

land. Pursuant thereto, on June 18, 1969, the United States of



America filed its Declaration of Taking of a certain estate in
such tract of land, and title to such property should be vested in
the United States of America as of the date of filing such
Declaration of Taking.

6.

Simultaneously with filing of the Declaration of Taking
there was deposited in the Registry of this Court,as estimated
compensation for the taking of the leasehold interest in the de-
scribed estate in subject tract, a certain sum of money, and all
of this deposit has been disbursed as set out below in paragraph 12.

7.

The Report of Commissioners filed herein on March 29, 1974,
hereby is accepted and adopted as a finding of fact as to the lease-
hold interest in the subject tract. The amount of just compensatior
as to the leasehold interest in the estate taken in subject tract,
as fixed by the Commission, is set out below in paragraph 12.

8.

This judgment will create a certain deficiency between the
amount deposited as estimated just compensation for subject inter-
est and the amount fixed by the Commission and the Court as just
compensation, and a sum of money sufficient to cover such defici=-
ency together with interest thereon, should be deposited by the
Government, This deficiency is set out below in paragraph 12,

9.

The defendant named in paragraph 12 as owner of subject
interest is the only defendant asserting any interest in the lease-
hold interest in the estate condemned herein; all other defendants
having either disclaimed or defaulted, the named defendant was (as
of the date of taking) the owner of the leasehold interest in the
estate taken in the subject tract, and, as such, is entitled to
receive the just compensation awarded by this judgment.

10.

It Is, Therefore, ORDERED, ADJUDGED and DECREED that the

United States of America has the right, power and authority to con=

demn for public use the subject tract, as it is described in the

”2'



Complaint filed herein, and such property, to the extent of the
leasehold interest in the estate described in such Complaint, is
condemned, and title thereto is vested in the United States of
America, as of June 18, 1969, and all defendants herein and all
other persons are forever barred from asserting any claim to such
interest.

11.

It Is Further ORDERED, ADJUDGED and DECREED that on the
date of taking, the owner of the leasehold interest in the estate
taken herein in subject tract was the defendant whose name appears
below in paragraph 12 and the right to receive the just compensa-
tion for such interest is vested in the party so named.

12,

It Is Further ORDERED, ADJUDGED and DECREED that the
Report of Commissioners filed herein on March 29, 1974, hereby is
confirmed and the sum therein fixed is adopted as just compensa-
tion for the leasehold interest in the estate taken in the subject
tract, as shown by the following schedule:

TRACT NO, 459M

Owner: Roy C. Garis

Award of just compensation pur-
suant to Commissioners' Report ==--=- $3,500.00 $3,500,.00

Deposited as estimated compensation --- 1,5327.00

Disbursed t0o OWNEY =—==—ewmawoo~. - - we 1,527.00
Balance due to owner ==- - - mmm—nme————- $] ,973,00
e plus
interest
Deposit deficiency =- - $1,973.00
13,

It Is Further ORDERED, ADJUDGED and DECREED that the
United States of America shall pay into the Registry of this
Court for the benefit of the owner the deposit deficiency for the
subject tract in the amount of $1,973.00 together with interest
on such deficiency at the rate of 6% per annum from June 18, 1969,

until the date of deposit of such deficiency sum; and such sum

~3-



shall be placed in the deposit for subject tract in this civil
action. Upon receipt of such sum, the Clerk of this Court shall
disburse the entire sum then on deposit for the subject tract to
Roy C. Garis.

/s/ Allen E. Barrow

ONITED STATES DISTRICT JUDGE

APFROVED:

/s/ Hubert A, Marlow

HUBERT A. MARLOW
Assistant United States Attorney



IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

v 16197

Jack C. Silver, Clerk
U, S, DISTRICT COURT

UNITED STATES OF AMERICA,

Plaintiff,

o R

ALVIN LEE DAVIS, ET AL,

o

Defendants. Civil Action No. 73-Cc-3987"

JUDGMENT OF FORECLOSURE

THIS MATTER COMES on for consideration this WAZL— day
of May, 1974, the plaintiff appearing by Robert P. Santee,
Assistant United States Attorney, the defendants, County Treasurer
of Tulsa County, and Board of County Commissioners of Tulsa County
appearing by Gary J. Summerfield, Assistant District Attbrney, and
the defendants Alvin Lee Davis, Ima Ruth Davis, and Stewart's, Inc.
appearing not.

The Court, being fully advised and having examined the
file herein, finds the County Treasurer of Tulsa County, and the
Board of County Commissioners of Tulsa County were served with
Summons and Complaint on December 12, 1973; Stewart's, Inc. was
served with Summons and Complaint on January 4, 1974; all as
appears from Marshal's Returns of Service filed herein: and Alvin
Lee Davis and Ima Ruth Davis were served by publication, as appears
from tﬁe Proof of Publication filed herein.

It appearing that the County Treasurer of Tulsa County
and the Board of County Commissioners of Tulsa County have duly
filed their Answers herein on December 28, 1973, and that aAlvin
Lee Davis, Ima Ruth Davis, and Stewart's, Inc. have failed to
answer herein and that default has been entered by the Clerk of

this Court.



The Court further finds that this is a suit based
upon a mortgage note and foreclosure on a real property mortgage
securing said mortgage note and that the following described
real property is located in Tulsa County, Oklahoma, within the
Northern Judicial District of Oklahoma:

Lot Twenty-five (25), Block Four (4) Suburban

Acres Second Addition to the City of Tulsa,

Tulsa County, State of Oklahoma, according to

the recorded plat thereof.

THAT the defendants Alvin Lee Davis and Ima Ruth Davis
did on the 24th day of November, 1971, execute and deliver to
the Administrator of Veterans Affairs their mortgage and mortgage
note in the sum of $10,500.00, with 7-1/2% interest per annum,
and further providing for the payment of monthly installments of
principal and interest.

The Court further finds that the defendants Alvin Lee
Davis and Ima Ruth Davis made default under the terms of the
aforesaid mortgage note by reason of their failure to make monthly
installments due thereon for more than 12 months last past, which
default has continued and that by reason thereéf, the above-named
defendants are now indebted to the plaintiff in the sum of
$10,454.80, with interest at the rate of 7-1/2 percent per annum
from January 1, 1973, until paid, plus the cost of this action,
accrued and accruing.

The Court further finds that there is due and owing to
the County of Tulsa, State of Oklahoma, from Alvin Lee Davis and
Ima Ruth Davis, the sum of $l.62 plus interest and costs, for
personal property taxes for the year 1973 and that Tulsa County
should have judgment for said amount, but that such judgment is
subject to and inferior to the first mortgage lien of the plain-
tiff herein.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that the

plaintiff have and recover judgment against defendants Alvin Lee

Davis and Ima Ruth Davis, in rem, for the sum of $10,454.80, with



interest at the rate of 7-1/2 percent per annum from January 1,
1973, plus the cost of this action accrued and accruing, plus

anv additional sums advanced or to be advanced or expended dur-
ing this foreclosure action by plaintiff for taxes, insurance,
abstracting, or sums for the preservation of the subject property.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the
county of Tulsa have and recover judgment against the defendants
Alvin Lee Davis and Ima Ruth Davis for the sum of $1.62 plus inter-
est and costs, but that such judgment is subject to and inferior
to the first mortgage lien of the plaintiff herein.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the
plaintiff have and recover judgment, in rem, against the defen-
dant Stewart's, Inc.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that upon
the failure of said defendants to satisfy plaintiff's money judg-
ment herein, an Order of Sale shall be issued to the United States
Marshal for the Northern District of Oklahoma, commanding him to
advertise and sell with appraisement the real property and apply
the proceeds thereof in satisfaction of plaintiff's judgment. The
residue, if any, shall be deposited with the Clerk of the Court to
await further order of the Court.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that from
and after the sale of said property, under and by virtue of this
judgment and decree, all of the defendants and each of them, and
all persons claiming under them since the filing of the complaint
herein, be and they are forever barred and foreclosed of any
right, title, interest or claim in or to the real property or any
part thereof.

3 val el
Cete. (& oo i

United States District Judge

APPROVED.

ROBERT P SANTE@, Asst U. S.
Attorney - Attoyney for Plaintiff,
United States ¢of Ameri

% . wwﬁ REIELD, | Asstr D igt.
é@ torney wf&ttéxﬁQy cox Dcfo@dants

ounty m“@% urer, Tul a Ccos, and
Board “Co ?fc%mm159lonerg, Tulsa Co.




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA and
ANNETTE BOWIE, an officer
of the Internal Revenue Service,

Petitioners,
vs. Civil No. 73-C-386

CHARLES HENRY GRAY,

N N s Nt S St St et st e S

FILEz@

Respondent.
MAY 16 1972
ORDER DISCHARGING RESPONDENT Jack O Silver, Cler
AND DISMISSAL U. $. DISTRIGT coypr

On this ggé ddy off£§2@§?l974 Petitioners'

Motion To Discharge Respondent And For Dismissal came for
hearing and the Court finds that Respondent has now complied
with the Internal Revenue Service Summons served upon him
August 30, 1973, that further proceedings herein are unnecessary
and that the Respondent, Charles Henry Gray, should be dis-
charged and this action dismissed upon payment of $42.68 costs
by Respondent.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED BY
THE COURT that the Respondent, Charles Henry Gray, be and he
is hereby discharged from any further proceedings herein and this
action is hereby dismissed upon payment of $42.68 costs by said

Respondent.

UNITED STATES DISTRICT /UDGE

CK WM. SHORT .
ssistant United States Attorney




o . . } ® ’ ’

IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

MIDWEST PIPELINE & CABLE, INC., JACK C. SILVER, CLERK

U. 8. DISTRICT COURT

e

BOARD OF TRUSTEES, PIPELINE ) |
INDUSTRY BENEFIT FUND, ) FILED
) - j
Plaintiff, ) IN OPEN COURE—"
} .
vs. Yy No. T4 C 12é MAY 151974
) _
)
)
)

Defendant.

JUDGMENT BY DEFAULT

NOW on this /5 day of 7}%% , 19 774, this matter coming
/

on to be heard before me the undersigned Judge of the United States District

Court for the Northern District of Oklahoma; Plaintiff appearing by and

through its attorney, David L. Sobel, of Dyer, Powers and Marsh; and

it appearing to the Court that the Defendant appears not, having been duly

served with Summons and copy of the Amended Complaint herein; and

upon the filing of Plaintiff's Motion For Default Judgment and an Affidavit

of the amount due; it is

ORDERED, ADJUDGED AND DECREED By this Court that the Defendant

is in default herein, and that the allegations in Plaintiff's Complaint are
to be taken as true and confessed;
IT IS FURTHER ORDERED, ADJUDGED AND DECREED By this Court
that judgment be entered herein in favor of the Plaintiff above named,
and against the Defendant above named, in the meum of $12,019.60, with

interest thereon at the legal rate from this date of judgment until fully




L l .
2

paid, an attorney's fee in the amount of $710.00, together with costs expended

herein in the amount of $21.00.

DATED at Tulsa, Oklahoma, this /5 ~ day of  -Apei Jhar)
) [4

1974

BY THE COURT:

S L) oo & Brutinr—

United States District Judge
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IN THE UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT

OF OKLAHOMA
A. V. HEARON )
)
Plaintiff )
)
Vs ) CIVIL NO. 73-C-376
) FILED
JAMES MICHAEL DUFFELL % IN OPEN COURT
Defendant ) MAY 151974

Jack C. Silver, Clerk
A e upten o My s, DISTRICT COURT

PREJUDICE

Comes now the plaintiff, through his attorney,
C. B. Savage, and the defendant, through his attorney, Jack M.

Thomas, and stipulate that the plaintiff's cause of action be
*5'
dismissed with prejudlce to hlS filing a future action herein.

o j g . / / { ,,/ e —

7

C. B. Savage, Attorney for Plaintiff

P

Ja M. Thomas, Attorney for Defendant

ORDER
~AND now, on this /s day of May, 1974, there came on
for consideration before the undersigned Judge of the United
States District Court for the Northern District of Oklahoma,
stipulation of the parties hereto, and the plaintiff's cause of
action against the defendant is hereby dismissed with prejudice,
the defendant's cross-petition against the plaintiff to be

determined in further proceedings before this court.

S5y Fed W

Judge

ws



IN THE UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT
OF OKLAHOMA

A. V. HEARON %
Plaintiff %
vs ) NO. 73-C-376 CIVIL
)
JAMES MICHAEL DUFFELL % EILED
Defendant ) ? 6 1974
‘ ack C. Silver, {lert
N&T\Ce oF DISMISSAL WITHOUT PREJUDICE OF g‘f«?‘}’;u;’ ‘”;»i’é
CROSS-PETITION U, S. DISTRICT COURT

Comes now the defendant, James Michael Duffell, through
his attorney, Jack M. Thomas, and dismisses his cross-petition

without prejudice to filing a future action herein.

W a/’ 4/’ (G
Jaek M. Thomas, Attorney for Defendant and

Cross-Petitioner

ORDER

And now on this Lé;:day of May, 1974, there came on for
consideration before the undersigned Judge of the United States
District Court for the Northern District of Oklahoma, defendant's
dismissal without prejudice of his cross-petition in the above
captioned matter.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that the
above styled cause be and the same is hereby dismissed without
prejudice to the rights of the defendant to bring any future

action arising from said cause of action.

Judge”




TEU:slb
5/9/74

LAW OFFICES

UNGERMAN,
GRABEL &
UNGERMAN

BIXTH FLOOR
WRIGHT BUILDING

TULSA, OKLAHOMA

IN THE UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF OKLAHOMA

ROLARD H. DANIEL, )
)
Plaintiff, )
VS, ) NO. 73-C-188 & 0 L. %
) EIfr 18 07
WILLIAM C. BELL and ) LisY 151874
ToI.M.E~DC, INC,, ) f g i
) w v ?i)jf‘
Defendants, ) UQS,EﬁQ{ﬁfﬁ*QﬁgV

ORDER_DISMISSING PLAINTIFF'S COMPLAINT WITH PREJUDICE

NOW, on this 10th day of May, 1974, there having been pre-
sented to the undersigned Chief Judge of the United States District Court for
the Northern District of Oklahoma the Joint Application filed herein by counse
for Plaintiff and counsel for Defendants seeking permission to dismiss the
Plaintiff's Complaiﬁt with Prejudice and at the cost of ﬁhe Plaintiff, and
the Court having considered the same and being well and sufficiently advised
in the premises finds that said relief should be granted,

IT IS THEREFORE ORDERED BY THIS COURT that the Plaintiff's
Complaint and cause of action as against the Defendants herein, a nd each of
them, be, and the same is hereby dismissed with prejudice and at the cost of

the Plaintiff,

Chief United States District Judge

APPROVED:

Attorneys” for Flaintifs”
” ¥

I
by P

RUCKER, /TABOR, McBRIDE & HOPKINS, INC.
L {
AT

IR
By”ﬁrk

Attorneys for Defendants




IN THE UNITED STATES DISTRICT COURT FOR
THE NORTHERN DISTRICT OF OKLAHOMA

VIOLA HAMILTON,
Plaintiff,
Case No. 73-C-142

vVS.

REBECCA LYNN HAYS,

M st S s Mt ol s N et

Defendant.

ORDER Jack C. Silver, Clerk
U. S. DISTRICT COURT

Upon the application of all interested parties, and
in consideration of full, final and complete compromise and
settlement of all issues of law and fact, the above entitled
case, cause of action and complaint is dismissed with

prejudice to the bringing of any future action.

s o i e

en E. Barrow, Chief Judge of the
United States District Court for the
Northern District of Oklahoma
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TN THE UNTITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA jadic‘gﬂwwtﬁmﬁ{

U. S. DISTRICT COURT

UNITED STATES OF AMERICA,

Plaintiff,

vs. CIVIL ACTION NO. 73-C-138

PAUL P. WEY, JR., and MARGARET
A, WEY, his wife, KAMPGROUNDS
OF AMERICA, INC., a Montana
Corporation,

Defendants.

STIPULATION OF DISMISSAL

Come now the United States of America, plaintiff
herein, by and through its attorney, Robert P. Santee, Assist-
ant United States Attorney for the Northern District of
Oklahoma, and Paul P. Wey, Jr., and Margaret A. Wey, defendants
herein, by and through their attorney, James L. Edgar and
Kampgrounds of America, Inc., a Montana Corporation; defendant
herein, by and through its attorney, Franklin D. Hettinger,
and stipulate and agree thét the abové—captioned action be
dismissed without prejudice, each party to bear their own

P

costs. i
g &

Dated this § day of May, 1974.

A’/égﬁ Prai i
o e
it s et el

ROBERT P. SANTEE  ~ ’
Assistant United States Attorney
Attorney for Plaintiff,

United States of America

//

.
A : -7 ORI

"/ (,,,’_,47«1,._,, 9 e e
ya / - o . _ -

JAMES L. EDGAR
Attorney for Defendants,
Paul P. Wey, Jr., and Margaret A. Wey

S
P

AL Ao L T :

FRANKLIN D. HETTINGER
Attorney for Defendant,
Kanmpgrounds of America, Inc.
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UNGERMAN

SIXTH FLOOR
WRIGHT BUILDING

TULSA, OKLAHOMA
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% THE UNITED gTATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF OKLAHOMA

THE SINGER COMPANY, MOTOR PRODUCTS )
DIVISION, a gcorporation, %
plaintiff, 2
B ) KO. 73-C~186 E: l lm Ei
) .
a corporation, g
' (
pefendant., ) Jack C. Silver, Cl

1. S. DISTRICT €C

ﬁﬁﬂﬂﬁ bIS%lSBIﬁﬁ C@H@&&Iﬁ? WiTﬁ PREJUDICE AND

‘ SMISSING CROSHS rFITIGE WITH PREJUDLCL
N¥OW, on this dézg,duy of g;;g§$?§§ 1974, there having been
presented to the undersigned United spates District Judge for the Morthern
pistrict of Oklahoma the joint application £iled herein by the plaintiff and
pefendant seeking an ovder to be entered heveln dismissing with prejudice the
Complaint £iled herein by the Plaintiff and the Cross~Petition filed hevein
by the Defendant, and the Court having considered the same and being well and
gufficiently advised inthe premises finds that said Order should issue herein,
1T 18 THEREFORE ORDERED BY THIS COURT that the Complaint
filed hersin by the Plaintiff as against the pefendant herein, be, and the
game is hereby dismissed with prejudice.
1T 18 FURTHER ORDERED BY THIS COURT that the Cross-Petition

filed herein by the Defendant as against the Plaintiff herein, be, and the

game is hereby dismissed with prejudice.

United States District Judge




IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA

LESTER L. REDMAN,
Plaintiff i
ainti I NO. 74“C"15 V/
FILED
it g o 4]

Jack C. Silver, Clers
U..S. DISTRICT COURT

VE.

CASPER WINEBERGER, Secretary
of Health, Education and
Welfare,

N s N N i Nt St e N® st

Defendant.

JUDGMENT

The plaintiff brings this action before the Court for
judicial review pursuant to 42 U.S.C. 405(g) of the Social
Security Act.

The plaintiff filed a claim for a period of disability
and disability insurance benefits pursuant to 42 U.S.C. 216 (i)
and §223 of the Social Security Act. It was the decision of the
Administrative Law Judge that the claimant was not entitled to a
period of disability or disability insurance benefits under
42 U.S.C. 216(i) and §223; said decision was affirmed by the
Appeals Council of the Social Security Administration. In
accordance with 42 U.S.C. 405(g), defendant has filed a certified
copy of the transcript of the record including the evidence upon
which the findings and decision complained of are based.

The Court, having closely and diligently examined said
transcript and evidence, finds that there is substantial evidence
as a reasonable mind might accept as adequate to support the
findings and conclusions previously entered.

IT IS, THEREFORE, THE JUDGMENT OF THE COURT that this
case be affirmed, with costs assessed to the plaintiff.

) %
Dated this /3 F day of May, 1974.

)454&@2401¢4ﬁ4\¢/

UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

NANCY G. FELDMAN, )
BRUCE K. GOODMAN and )
JOAN ROSENBERG, d/b/a THE )
LIBRARY PLAZA COMPANY, a ) . )
general partnership, ) o L. E D
) .
Plaintiffs, ) 3‘31?74
VSs. ) '
) Jack C. Silver, Clerk
)
NELLIE DON FABRICS, INC. ) U‘ S' DlSTR]CT COURT
(Nelly Don Fabrlcs, Inc.), a )
Missouri corporation, and )
NELLIE DON, INC. (Nelly Don, )
Inc.), a Missouri corporation, )
)
Defendants. ) NO. 73-C-251 L///

ORDER OF DISMISSAL WITH PREJUDICE

on this _/ A day of n¢¢4, , 1974, this matter

coming on to be heard upon the joint stlpulatlon for dismissal

with prejudice filed in this cause and the parties having
stipulated to the entry of an order dismissing with prejudice
the plaintiffs' complaint and defendants' counterclaim and the
court being otherwise fully advised in the premises, finds .and
it is ordered as follows:

1. That plaintiffs' complaint is hereby dismissed with
prejudice to the filing or prosecution of a future action at
the costs of the plaintiff.

2. That defendants' counterclaim is hereby dismissed
with prejudice to the filing or prosecution of a further action.

Done in open court on the day and year first above written.

(ﬁgze;e ”">“*‘ %ﬁx&zf?

United States Districé&/ Judge

APPROVED:

GREEY, JFY & HALL

By

ohn R. Woodard, TIT
Attorneys for Plaintiffs

GABLE oT S, RUB N, F , JOHNSON & BAKER

Charles C. Baker
Attorneys for Defendants and Counterclaimants
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FILED.

MAY 9 19!
IN THE UNITED STATES DISTRICT couRT FoR THE Jack C. Silver, Clef
NORTHERN DISTRICT OF OKLAHOMA U. S. DISTRICT COURT

EARL B. CARR,

Plaintiff, CIVIL ACTION NO. 74—C—96\//

vVS.

CASPAR WEINBERGER, Secretary
of Health, Education, and
Welfare,

L . L WV N 4

Defendant.

ORDER

i/
NOW, on this / “ day of May, 1974, there came on

for consideration the Motion to Remand filed by Caspar Weinberger,
Secretary of Health, Education, and Welfare, defendant herein.
The Court finds said Motion is well taken.

NOW, THEREFORE, IT IS ORDERED, ADJUDGED, AND DECREED
that the Motion to Remand filed by Caspar Weinberger, Secretary
of Health, Education, and Welfare, be and the same is hereby

granted.

{
) )
Cowi TN e e ziﬁ:;

UNITED STATES DISTRICT JGDGE
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

’CHARLOTTE BOWMAN, %
Plaintiff, )
) No. 74~C-54 .
) EILED
NANCY ANN SHERTZER, ; M AY 9 N ‘9?4
Defendant. ) Jack . Silver, Clerk
U S. DISTRICT COURT
ORDER OF DISMISSAL )
ON this _aj day of , 1974, upon the written application

of the parties for a Dismissal with fPrejudice of the Complaint and
all causes of action, the Court having examined said application, finds

that said parties have entered into a compromise settlement covering

all claims involved in the Complaint and have requested the Court to
dismiss said Complaint with prejudice to any future action, and the
Court being fully advised in the premises, finds that said Complaint
should be dismissed pursuant to said application.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED by the Court
that the Complaint and all causes of action of the plaintiff filed

herein against the defendant be and the same hereby is dismissed with

5 %{V f/ éjW '

JUDGE, DISTRICT COURT OF THE UNITED
STATES, NORTHERN DISTRICT OF OKLAHOMA

prejudice to any future action.

APPROVAL:

DON L. DEES S

p——

L - g
By: / :ﬁw r?f “2:::::%40”

L

Attorney for the Plaintiff

Attorney for the Defendant



F? ﬁ i I i
MAY 9 3:7/»,& -~

Ciluny .
IN THE UNITED STATES DISTRICT COURT For TuraCK C. Silver Clerk

NORTHERN DISTRICT OF OKLAHOMA U. S DISTRICT CouURT

JAMES M. PHILLIPS,

Plaintiff, CIVIL ACTION NO. 74—C—131

vs.

CASPAR WEINBERGER, Secretary
of Health, Education, and
Welfare,

L A W N W WL W)

Defendant.

ORDER

7
7
NOW, on this / ~day of May, 1974, there came on

for consideration the Motion to Remand filed by Caspar Weinberger,
Secretary of Health, Fducation, and Welfare, defendant herein.
The Court finds said Motion is well taken.

NOW, THEREFORE, IT IS ORDERED, ADJUDGED, AND DECREED
that the Motion to Remand filed by Caspar Weinberger, Secretary
of Health, Education, and Welfare, be and the same is hereby

granted.

UNITED STATES DISTRIC"‘1 JUDGE



IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

LEON LAMBERT, d/b/a
DOW OIL COMPANY,

Plaintiff,
vS. Civil Action

No. 71-C-380

I T

AMERICAN OIL COMPANY, Generally
referred to as STANDARD OIL
COMPANY, a Maryland Corporation,

- K-
T

Defendant. MAY Q@ ~ 1874 (C/Q/
Jack C. Silver, Clerk
APPLICATION OF PARTIES U, 8, DISTRICT COURT

FOR AN ORDER DISMISSING ACTION WITH PREJUDICE

COMES NOW the plaintiff, Leon Lambert, doing business as
Dow Oil Company, plaintiff, and American Oil Company, generally
referred to as Standard Oil Company, a Maryland Corporation,
defendant, to apply to the Court for an order dismissing said
causes of action alleged by plaintiff against defendant and the
counter-claim by defendant against plaintiff, with prejudice to
the rights of the parties to refile said cause.

The parties would show to the Court in support of this
Application that they have entered into a settlement’agreement
settling all claims and causes of action each against the other
and therefore apply to the Court for an Order dismissing
plaintiff's causes of action and defendants counter-claim with

prejudice to the rights of the parties to refile said cause.

| ; L ; ’
i . ";HM¢¢M .
; " ) tf:f"" ;‘m-‘-w'" P e "\ v gl LR ""/'.“\“*tn:,w"“vt e 1
Irv1ne Ungerman o \.
/ Attorney for Plaldtlff | S
/,j PRI —F LI ,f/ ’ l"/ . R ,//

Truman B. Rucker
Attorney for Defendant

ba
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

LLON LAMBERT, d/b/a
DOW OII COMPANY,

Plaintiff,
vs. Civil Action

AMERICAN OIL COMPANY, Generally
referred to as STANDARD OIL
COMPANY, a Maryland Corporation,

Defendant. WMAY © et
¢k G, Qe Q\?% .
ORDER \. & WWW L WRY

NOW on this Egzﬁzday of May, 1974, pursuant to the
Application filed by the parties hereto this Court finds that
the parties have entered into a settlement and disposition, and

THEREFORE IT IS ORDERED, ADJUDGED AND DECREED that

e Eoprplaent

plaintiff's causes of actio%/be dismissed with prejudice against
' nd e &L/ 20065
the defendant herein and that defendant's counter—clai@/agains

plaintiff be dismissed with prejudice to the defendant's rights

to refile said cause.

C:éggm%ﬂ 4EE§? «4§§§;&awﬂbﬁ>¢a,/"/

Honorable Allen E. Barrow
District Judge

United States District Court
Northern District of Oklahoma
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,
MY 9 19

Jack C. Sifyer Clar!
, Clerk
U, s, DISTRICT COURY

Petitioner,

vs.

JACK RICHARD CHAMBERS, JR.,

N Nt Nt s Nt st at? Nt NP St Vs

Patient. Civil No.

oxnsx €4=-C=209

This day came on for consideration the petition of
the United States in this cause; and it appearing to the Court
that the patient, after having been fully advised of his rights
as set forth in Title 42, U.S.C., Section 3411, et seq. (Title
III, Section 301, et seq. Public Law 89-793), has in open Court
waived all such rights and has again expressed his desire to
obtain treatment for his addiction; and the Court having determined
that there is reasonable cause to believe that the patient is
a narcotic addict, and that there are not any appropriate State
or other facilities available for his treatment pursuant to said
law, it is hereby

RECOMMENDED that the patient be committed to the custody
of the Surgeon General for examination under Title 42, U.S.C.,
Section 3413 (Title III, Section 303, Public Law 89-793), to
determine whether or not he is a narcotic addict who is likely
to be rehabilitated. The written report required of each examining
physician shall be filed with the Court and copies thereof fur-
nished to the patient, not later than twenty (20) days after the
patient is received at the facility hereinafter designated, and
the patient shall be detained for an additional period of ten
(10) days at the institution, pending further order of the Court.
Provided, however, in the event both examining physicians con-
clude 1n their respective written reports that the patient is a
narcotic addict who is likely to be rehabilitated through treat-
ment, and, if the patient by written instrument filed with the
Court along with, and at the same time as, the reports of the
examining physicians, waives any right he may have to notice and
hearing on the issue as to whether or not he is a narcotic addict
who is likely to be rehabilitated through treatment, and requests
that he be forthwith committed to the care and custody of the
Surgeon General for treatment in a hospital of the Service, rather
than be returned to this Court for further proceedings, he shall
be detained at said institution for a reasonable time after the
expiration of thirty (30) days from the date he is received at
said facility, pending further order of the Court.

IT IS FURTHER RECOMMENDED that the patient be remanded
to the custody of the United States Marshal for the Northern
District of Oklahoma, at Tulsa, Okla. , 8:30 A.M., May 10, 1974,
for transportation to the institution at Phoenix, Arizona.

The U. S. Marshal is ordered to furnish funds for the
patient's transportation costs to the institution.
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Signed the C?

APPROVED:

Gngwu“S;« Ei@;@&ﬂ/\

Assistant U.S. Attorney

Recommendations of U.S. Magistrate reviewed and approved

{\/(cwg , 1974.
Y

day of

. \W\«T.A\ ‘\\» -y

ONITED STATES MAGISTRATE
!

this FLA day of ~PPLeeel” 1974,

7
e, B o

UNITED STATES DISTRICT JUDGE



IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

PETER J. BRENNAN, Secretary of Labor,
United States Department of Labor,

Plaintiff,

case No. 72-C-197 L7

MONKEY ISLAND RESORT, INC.,

doing business as AIRPORT RESORT;
RICHARD E. MERCER, an individual,
and GENE GREGG, an individual,

FLLED
HAY 9 194 =

Jack C. Silver, Clerk
U. S. DISTRICT COURT

L e e g g i

Defendants.

CORRECTED MEMORANDUM OPINION

Upon consideration of the Plaintiff's Motion To Reconsider
Memorandum Opinion and Defendants' Response thereto, the Court
enters this Corrected Memorandum Opinion which supersedes this

Court's Memorandum Opinion, filed March 29, 1974.

This cause was brought by Peter J. Brennan, Secretary of
Labor, United States Department of Labor, under the Falir Labor
Standards Act of 1938, as amended (29 U.S.C.A. §§201 et seq.),
hereinafter referred to as the Act, to enjoin Defendants Monkey
Island Resort, Inc., doing business as Airport Resort and
Richard E. Mercer and Gene Gregg, as individuals from violating
the minimum wage, overtime and oppressive child labor provisions

of the Act, 29 U.S.C.A. §§203(1), 206, 207 and 212.

Jurisdiction of this action is conferred upon the Court
by §17 of the Act. The case was submitted on a stipulation

of facts and briefs.

The Court has been assured by counsel that the matter
of alleged child labor violations of 29 U.S.C.A. §§202(1) and
212 have been worked out between the Plaintiff and Defendants

and is no longer at issue to be decided herein.
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Since June 1, 1970 Defendants have been engaged in the
business of selling boats, servicing boats, operating a
marina, restaurant, and rental of cabins. It operates the
year around. Defendant Richard E. Mercer, has been the
President of Monkey Island Resort, Inc., and has acted directly
or indirectly in the interest thereof in relation to its
employees; Defendant Gene Gregg has been the Vice President
of Monkey Island Resort, Inc., and has acted directly or
indirectly in the interest thereof in relation to its employees.
During this period Defendants have been an enterprise in that
they have been engaged in related activities performed through
unified operations or common control for a common business
purpose, it has been an enterprise engaged in commerce, in
the production of goods for commerce and they have had
employees engaged in commerce or in the production of goods
for commerce including’employees handling, selling or other-
wise working on goods that have moved in or been produced for
commerce by persons, and they have had an annual gross volume

of sales made or business done of not less than $250,000.00.

The Defendants contend that their establishment is

exempt under 29 U.S.C.A. §213(a) (3) as an amusement and
recreational establishment, which exempts the employer from

|
the monetary provisions of the Act. 29 U.S C.A. §213 provides:

"(a) the provisions of §206 * * * and §207

of this title shall not apply with respect to

- - % * * % (3) any employee employed by an
establishment which is an amusement or recrea-
tional establishment, if (A) it does not operate
for more than seven months in any calendar year,
or (B) during the preceding calendar year its
average receipts for any six months of such
year were more than 33 1/3% per centum of its
receipts for the other six months of such year;"
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The employer has the burden of proving that his employees
are exempt in the wage and hour provisions of the Fair Labor

Standards Act. Idaho Sheet Metal Works, Inc. v. Wurtz, 383 U.S.

190, 206, 15 L.Ed. 2d 694, 86 S.Ct. 737. Exemptions under this
Act are narrowly construed and the Courts have imposed rather

heavy burdens upon an employer seeking refuge in an exemption.

Defendants maintain and rent approximately 117 boatslips,
covered and uncovered. Rentals therefrom amounted to $48,285.00
for the fiscal year ending March 31, 1971. There are certain
facilities on the premises maintained for the enjoyment and
con§enience of pétrons which derive no revenue in which costs,
including amortization, for the fiscal year ending March 31,

1971, were as follows:

Swimming Pool $1,000.00
Shuffle Board 75.00
Ping Pong 50.00
Dance floor 200.00
Badmitton Court 40.00
Volleyball Court 40.00
Play yard ‘ 300.00
Tennis and Basketball Courts 1,000.00

It costs approximately $2,200.00 per year to'maintain the
airport, $1,200.00 allocable to the lease and $1,000.00 mis-
cellaneous expenses. Of the total sales of gasoline in

the amount of $18,353.00 for the fiscal year ending March 31,
1971, approximately $1,200.00 was sales in gasoline for air-
planes. Defendants rent various boats which produced $746.00

of revenue during the fiscal year ending March 31, 1971. The
woodworking shop, two marine railways and mechanical maintenance
facilities are used primarily and also exclusively for performing
maintenance, heavy repairs, installation of new equipment, and
accessories on boats and marine equipment belonging to members

of the public for which appropriate charges are made. For

the fiscal year ending March 31, 1971, these charges to customers

amounted to:
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Parts and accessories S 54,215.00

Labor associated with such
repair and maintenance 41,513.00
$ 95,728.00

For the fiscal year ending March 31, 1971, Defendants derived
$27,201.00 revenue from the rental of cabins located on the

premises.

The operations summary for Defendants for fiscal year

ending March 31, 1971, is as follows:

Sales

Boats $ 165,044.00
Sundry 23,013.00
Parts and accessories 54,215.00
Gasoline 18,753.00
Labor (boat repairs and

maintenance) 41,513.00
Dockage 48,285.00
Cabins 27,201.00
Lease of cafe 1,072.00

At various times either two or three men were maintained
as year-round employees. Their duties included repair and
maintenance of customers' boats and Defendants' boats,
maintenance on the docks, the cabins, the restaurant and the
equipment. In general, they did the repair and maintenance,
both revenue producing and non-revenue producing that is
associated with the business. They also engaged in all types
of construction on the premises. They built boat docks, cabins,
teeter-totters, a trailer or cradle for use in hauling boats
out of the water. They helped build the Defendants' tennis
courts and participated in all construction, repairs and
maintenance of the premise. Such employees include Elmer
Elaine, Doris Carey, Kerry Claxton, George Durbin, Elwood Johnson

and Roger Whitney.
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Another group of employees worked exclusively or
almost exclusively in a small restaurant or snackbar on
the premises. These include Charlie Durbin, Cicely Malocsay,

Medelene Masters, Gladys Whipkey and Connie Whitney.

Four employees were engaged as maids. They cleaned the
rental cabins, the office, and on rare occasions they cleaned
customers' boats. These employees include Juanita Carey,

Betty Sly and Mildred Williams.

One employee listed on the Plaintiff's Summary of
Back Wages was an office worker. This employee, Dora Schultz,
attended to customers who came into the establishment, handed
out cabin keys, sold items from the stock of groceries, fishing,

boating and other recreational items kept on hand.

During the fiscal year ending March 31, 1971, the
principal and dominant activity of the Defendants was the sale
of boats in the amount of $165,044.00 or 43.2% of its gross
income. Substantial sales occurred each month of the year.

If income from the sale of parts, accessories and gasoline and
income from boat repairs are added to this the percentage is
even hiFher -— approximately 75% of the gross income. Their
other activities are ancillary and subordinate to their sale
and maintenance of boats. Only a very nominal sum is spent
yearly for the maintenance of the swimming pool etc (See

page 3, supra). The Court therefore finds and concludes

from the evidence that Defendants' operation is not an amusement
or recreation establishment within the meaning of 29 U.S.C.A.
§213(a) (3) but predominantly is the sale and maintenance of
boats on a year round basis bearing little or no resemblance
to the amusement and recreational parks dealt with in the

legislative history of the 1966 Amendment.



@ ® ¢ ®
..6_

The case of Hodgson v. Texas City Dike and Marina,

Inc., 71 CCH Lab. cases para. 32.882 (Texas 1973) is distinguished

because in that case there was not the dominant sale of boats

as in this case.

Moreover, Defendants are not an amusement or recreational
establishment within the meaning of 29 U.S.C.A. §213(a) (3)

because they operate year round and only met the monetary
1/

requirement in one out of three years.

29 U.S.C.A. §255 provides as follows:

"Any action commenced on or after May 14,
1947, to enforce any cause of action for unpaid
minimum wages, unpaid overtime compensation, or
liquidated damages, under the Fair Labor Stand-
dards Act of 1938, as amended, the Walsh-Healey
Act, or the Bacon-Davis Act —--

(a) if the cause of action accrues

on or after May 14, 1947 -- may be commenced

within two years after such action shall be

forever barred unless commenced within two
yYears after the cause of action accrued;"

This cause of action for minimum wages and overtime
compensation accrues at each regular payday immediately following
the work period during which services were rendered and for which

the minimum wages and overtime pay became due. Mitchell v.

Lancaster Mills Company, 185 F. Supp. 66 (Pa. 1960). The

Complaiqt of the Plaintiff was filed June 5, 1972. Since June 5,
1970 was a pay period, following the work period the services
were performed and for which the minimum wages and overtime
compensation are claimed, the Statute of Limitations started

at that time.

17

During the calendar year 1970 the total receipts were
30.16% of the average of the other six high months.

For the calendar year 1969 the average receipts for the
six low months, not consecutive, but selected at random were
greater than 33 1/3% of the average receipts of the other six
high months.

Calendar year average of receipts for the year 1971
were approximately those for 1969. (Thus, the only year
meeting the monetary test selected on a random basis was 1970).



Plaintiff is entitled to an injunction against the
withholding of minimum wages and overtime provisicns of
29 U.S.C.A. §§206 and 207 respectively. Plaintiff is also
entitled to interest at six per cent per annum on the amount

of back wages. Hodgson v. American Can Company, 440 F. 2d 916

(Eighth Cir. 1971).

Counsel for Plaintiff will prepare a Judgment in accordance

with this Memorandum Opinion to include setting out the amounts

- owed each employee by the Defendants. The same will be submitted

to counsel for Defendants and then to the Court within fifteen

(15) days from the date hereof.

7P

Dated this / ~day of May, 1974.

£@ ¢t %“iuw ‘;\‘i

Fred Daugherty
United States Dlstrlct Judge
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IN THE UNITED STATES DISTRICT COURT FOR THE i
NORTHERN DISTRICT OF OKLAHOMA Jack C. Siiver, Clerk

U. S. DISTRICT COURT

CIVIL ACTION NO. 73-C-414 L////

HERBERT WILLIAM MONGER,
Plaintiff,

vs.

UNITED STATES OF AMERICA, EX REL)
FEDERAL BUREAU OF INVESTIGATION,)
U. S. DEPARTMENT OF JUSTICE, )
GEORGE HAMILTON and JAMES OWENS,)

)

Defendants. )

STIPULATION OF DISMISSAL

COME NOW the United States of America, George Hamilton
and James Owens, Special Agents of the Federal Bureau of
Investigation, U. S. Department of Justice, by and through
their attorney, Robert P. Santee, Assistant United States
Attorney for the Northern District of Oklahoma, and Herbert
William Monger and Thomas G. Hanlon, his attorney, and hereby
stipulate and agree as follows:

I.

Items 1, 3, 4, 5, 6, 7, 8, 9 and 10 listed on page 2 of
plaintiff's Complaint will be returned by the defendants herein
to the plaintiff and his attorney, receipt of which items is
herewith acknowledged by said plaintiff and his attorney.

II.

The return of such items aforesaid in no way shall be
construed as an acknowledgment of wrongful seizure thereof and
the plaintiff and his attorney expressly so agree.

IIT.

These defendants and the plaintiff and his attorney further
stipulate and agree that this action be dismissed forthwith, each
party to bear his own ,costs.

Dated this gﬁﬂday of May, 1974.

) e
ROBERT P. SANTEE = *
Assistant United States Attorney

Attorney for George Hamilton,

James Owens, and United States of Amerlca

LU 2, o Zirracrie.
£

HERBERT WILLIAM MO‘\IGER

7{5»..4 / #W

THOMAS G. HANLON




UNITED STATES DISTRICT courT For THE I | L E D
NORTHERN DISTRICT OF OKLAHOMA
MAY & - 1974

Jack C. Silver, Clot

United States of America, ) U, S, DISTRICT COURT
) i
Plaintiff, )
) CIVIL ACTION NO, 74-C-147
vS. )
) Tracts Nos. 102, 102E-1
37.99 Acres of Land, More } and 102E~-2
or Less, Situate in Osage }
County, State of Oklahoma, )
and Fred A. Drummond, et )
al., and Unknown Owners, )
)
}

Defendants.

JUDGMENT

1.

NOW, on this ;212{0 day of May, 1974, this matter comes
on for disposition on application of Plaintiff, United States of
America, for entry of judgment on a stipulation agreeing upon just
compensation, and the Court, after having examined the files in
this action and being advised by counsel for Plaintiff, finds:

2.

This judgment applies to the entire estates condemned in
Tracts 102, 102E~1 and 102E~2, as such estates and tracts are
described in the Complaint filed in this civil action.

3.

The Court has jurisdiction of the parties and the subject
matter of this action,

4,

Service »f Process has been perfected either personally
or by publication notice, as provided by Rule 71A of the Federal
Rules of Civil Procedure, on all parties defendant in this cause
who are interested in subject tracts,

5.

The Acts of Congress set out in paragraph 2 of the Com=-
plaint herein give the United States of America the right, power
and authority to condemn for public use the estates described in

paragraph 2 herein. Pursuant thereto, on March 29, 1974, the



United States of America filed its Declaration of Taking of such

described property and title to the described estates in such

property should be vested in the United States of America as of the

date of filing the Declaration of Taking. |
6.

Simultaneocusly with filing the Declaration of Taking,
there was deposited in the Registry of this Court as estimated com~-
pensation for the taking of certain estates in subject tracts a
certain sum of money and none of this deposit has been disbursed,
as set out in paragraph 12 below.

7.

The defendant named in paragraph 12 as owner of the
estates taken in subject tracts is the only defendant asserting
any claim to such estate. All other defendants having either dis-
claimed or defaulted, the named defendant, as of the date of taking
was the owner of the estates condemned herein and, as such, is
entitled to receive the just compensation awarded by this judgment.

8.

The owner of the estates taken in subject tracts and the
United States of America have executed and filed herein a Stipula-
tion As To Just Compensation, wherein they have agreed that just
compensation for the estates condemned in subject tracts is in the
amount shown as compensation in paragraph 12, and such Stipulation
should be approved.

9.

This judgment will create a deficiency between the amount
' deposited as estimated compensation for the estates taken in sub-
jeect tracts and the amount fixed by the Stipulation As To Just
Compensation, and the amount of such deficiency should be deposited
for the benefit of the owner, Such deficiency is set out in

paragraph 12 below.

10.
It Is, Therefore, ORDERED, ADJUDGED and DECREED that the
United States of America has the right, power and authority to con-

demn for public use the tracts named in paragraph 2 herein, as such

uez_u



tracts are particularly described in the Complaint filed herein;
and such tracts, to the extent of the estates described in such
Complaint are condemned, and title thereto is vested in the United
States of America as of March 29, 1974, and all defendants herein
and all other persons interested in such estates are forever
barred from asserting any claim to such estates.

11.

It Is Further ORDERED, ADJUDGED and DECREED that on the
date of taking, the owner of the estates condemned herein in sub-
ject tracts was the party whose name appears below in paragraph 12,
and the right to receive the just compensation awarded by this
judgment is vested in the party so named.

12,

It Is Further ORDERED, ADJUDGED and DECREED that the
Stipulation As To Just Compensation, mentioned in paragraph 8
above, hereby is confirmed; and the sum therein fixed is adopted
as the award of just compensation for the estates condemned herein
in subject tracts, as follows:

TRACTS NOS, 102, 102E-1 and 102E-2

Owner: Fred A, Drummond

Award of just compensation

pursuant to Stipulation ==e=e-- $14,850,00 $14,850.00
Deposited as estimated compensation - 11,750,00
Disbursed to owner =~ - - None

Balance due to owWner m=weememccccomccccccemanee-eees $14,850,00

Deposit deficiency =e«=wecscscwawmwes $3,100,00

13.
It Is Further ORDERED, ADJUDGED and DECREED that the
United States of America shall deposit in the Registry of this
Court in this civil action, to the credit of subject tracts, the
deposit deficiency in the sum of $3,100,00, and the Clerk of this
Court then shall disburse the deposit for such tracts as follows:

To = Fred A,Drummond =~===w<wesa=e-- $14,850,00.

/s/ Allen E. Barrow

APPROVED: UNITED STATES DISTRIC DGE

/s/ Hubert A. Marlow

HUBERT A. MARLOW
Assistant United States Attorney
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The matter had been set fuk trial an'wﬁlﬁ, 197&,’;&116 mdur‘
the above findinsa the doﬁﬁndnnz cannot be prnyarnd for tr&al.
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should be dismissed wieh prcjudiau for thakﬁgtluraroﬁ,zhu plain-
tiff to prosecute his action by aanﬁurmiugkﬁa the tulenlaﬁﬂ the
requirements of proper procedure, B

Said cause is thmxaf@xe dismissed witk‘pwujuﬂica bﬁﬁ@&iﬁ
of the ﬁindingn and the failure of the plaintiff as I¢t7£nrtk
above under rule 41 a£ Federal Rules of Civil Ftocadutt.ii

IT 18 SO CRDERED this £ °* day of %«7 Y 1974.




UNITED STATHS DISTRICT COURT

FOR THE NORTIERN DISTRICY OF

PETER J. BRENNAN, Secretary of Labor, )
United States Department of Labol, 3
)
Plaintiff Y
)
Ve . j Civil Action
)
Je CARROLL BUPTRAM, an ind: G)ul, ) No. 74-0~116
doing business ag NDERETTE )
AND NORTII HARVARD Ic ) %ﬁ g "
| ) TLED
pefendant ) MAY O 194
Jack C. Silver, Clerk
TU5CHEIE U. S. DISTRICT COURT

Plaintiff has filed his complaint against J.
Carroll Buttram, doing business as Sperry Launderette and
North Harvard Coin-O-Matic. Defendant has appeared by
counsel, waived any defenses thereto and agree to the entry
of this judgment without contest.

It is, therefore, on motion of the plaintiff and
for cause shown,

ORDERED, ADJUDGED and DECREED that defendant, his
agents, servants, employees and all persons acting or
claiming to act in their behalf and interest, be and th@y
hereby are, permanently enjoined and restrained from
violating the provisions of sections 15(a)(2) and 15(a) (5)
of the Fair Labor Standards Act of 1938 {het of June 25,
1938, U.S.C. Title 29, section 201, et seg.), hereinafter

referred to as the Act in any of the following manners:



Deien

15(a) {2} of the Act, pay eny of his e

engaged in intersts

goods for interstate commerce; or

terprise engaged Ln commoree

p_—

goods for commerce, ag celin

at rates

less than $1.60 per hour, o such other,rates as may be
hereinafter set by law.
ix

Defendant shall not, contrary to sections 7 and
15(a) (2) of the Act, employ any of his enplovees engaged
in interstate conmerce or in the production of goods for
interstate commerce, or employees of an enterprise engaged
in commerce or in the production of goeds for commerce, as
those terms are defined by the Act, for a workweek longer
than 40 hours unless such employees receive compensation
for their employment in excess of 40 hours at a rate not
less than one and one-half times the regular rate at which
they are employed.

IIzx

Defendant Sﬁall not fail to make, keep and preserve
records of his enmployees and of the wages, hours or othér
conditions and practices of employment maintained by him,
as prescribed by the Regulations of the Administrator issued,
and from time to time amended, pursuant to section 1ll(c) of
the Act and found in Title 29, Chapter V, Code of Federal

Regulations, Part 516.



Y
Dofendant 1o further enjoined and restrained from
withholding from the employecs listed below the unpaid
vimum wooes and overtime compensation as reflected
coposite their respective names, to which they are entitled

under the Act.

NAME PERIOD COVERED AMOUNT
Ancpaw, C. W 10~1-73 & 3-10-74 $ 22.85
fnspaw,; Jean 3~16-73 +to 3~17-74 421.30
Cragg, Hubert 3~31-72 to 5=-01-~72 300,15
Fortner, James 4~6l«73 to 5=-31-73 135.17
Garrison, Vicla 5-15~72 to 11l=29-72 364,21
Hausner, Jean 12~1-72 to 3-16-74 278.06
Hayes, Betty 5-01~72 to 10~-16-72 216.85
Kieffer, Janet G~0L-73 to 7=-01-73 28.60
King, Kathy 6~-01-73 to 7-01-73 28.60
King, Mary Lou 4=-01~-72 to 7-01-73 2,498.16
Kirkendall, Betty 2-16~73 to 3~16-~73 62.85
Roach, Joe 6~01-732 to 9-30-73 143.20

v ,

The monetary provisions of this order shall be
deemed satisfied when defendant has delivered to the plaintiff
the total amount of $4,500.00, in accordance with the following

schedule:

June 10, 1974 $125.00
July 10, 1974 125.00
Auqu t 10, 1974 ‘ 125.00

Septerber 10, 1974 125.00
October 10, 1974 125.00
November 10, 1974 125.00
December 10, 1974 125.00

[#3]



Januvary L0, 1975 $125.00
February 10, 1975 125.00
March 10, 1975 125.00
April 10, 1975 125.00
May 10, 1975 125.00
June 10, 1975 125.00
July 10, 1975 ‘ 125.00
August 10, 1975 125.00
September 10, 1975 125.00
Qctober 10, 1975 125.00
Novemper 10, 1975 125.00
December 10, 1975 125.00
January 10, 1976 125.00
Februaxry 10, 1976 125.00
Maxrch 10, 1976 « 125.00
April 10, 1976 125.00
May 10, 1976 125.00
June 10, 1976 125.00
July 10, 1976 125.00
August 10, 1976 125.060
September 10, 1976 125.00
October 10, 1876 125.00
Novemher 10, 1976 125,00
e  December 10, 1976 125.00
January 10, 1977 125.00
February 10, 1977 125.00
March 10, 1977 : 125,00
April 10, 1977 125.00
May 10, 1977 125.00

The plaintiff will make the appropriate tax withheclding

[0

and the employee's share for social security and distribute
the net entitlement to each of the persons named above, or
to their réapective estates 1f that should be necessary.

If, after making reasonable and diligent efforts to disburse
salid unpaid wages to the persons entitled thereto, p&aintiff
is unable to do so because of inability to locate a proéer
person, or bhecause of a refusal to accept payment by any
such person, he shall, within a reasonable period of time,
as provided in Title 28, U.S.C. §§ 2041 and 2042, deposit

such unpaid funds with the Clerk of this Court.

xS
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pDefendant chall not reguest, solicit, suggest,
or coerce, directly or indirectly, any present or formec
employee enumerated herein to return or to offecr to return
to the defendant or to someone else for the delfendant, any
money in the form of cash, check, or any other form, for
wages previously &ué or to become due in the future to said
employee under the provisions of this judgment or the Act;
nor accept or receive from any such present or former em-
ployee, either directly or indirectly, any money in the form
of cash, check, or any other form, for wages heretofore or
hereafter paid to said employee under the provisions of this
judgment or the Act; nor discharge or in any other manner
discriminate against any such present or former employee
because such employee has received or retained money due
to him from the defendant under the provisions of this
judgment or the Act.

VIL

As fo the claim for monetary relief agsserted by the
plaintiff, the jurisdiction of this court in this case
extends only to the claims for back wages of the empioyeeﬁ
named herein and all other such claims are specifically&
excluded. Defendant agrees that in the event any employee
not named above who has been employed by said defendant
should bring an action under the provisions of section 16{b)
of the Act [29 U.S.C. § 216(b)], the said defendant will not

claim nor plead this action under section 17 in bar of any



£y
»

deﬁendant.

of 7/}74;, ﬁ”"; 1974,

® o o ¢
such action. The defendant further agrees that in the
event of such a suit limitations under section 6 of the
Portal-to-Portal Act of 1947 (29 U.s.c. § 255) shall be
tolled for a period of time equal to the period from
February 21, 1974, the date this §uit was commenced,
until the date of this judgment. !

The costs of this action are to be taxed against

fuslgned and'entared on thls the

N

FRED DAUGHERTY
UNITED STATES DISTRICT JUDGE

Entry of the above order is
hereby consented to:

entry of the foregoing orger.

N R / fﬂ‘f'
bl
 William'J. Kﬁﬁ%égg‘a
Solicitor of Wabor

/% ‘o /WM C}ﬁ%’w

George f'. Avery {7
Regional Solicitor

LS 7

Qafvey M. ahapan
Attorney

Attorneys for PETER J. BRENNAN,
Secretary of Labor, Unlted
States Department of Labor,

Plaintiff



IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA

—
GERALD LAWRENCE WILLIAM HIILDAHL ) >
and TRUMAN CARL STOCKTON, g ST -C- ALY
Petitioners, ; T2 C- 4G
-vs-— ) No. E=F2—424-
) €~7 24P 5m
) promn
STATE OF OKLAHOMA, ) SN T )
Respondent. ) MAY o 1974
Jack C. Sitver, Cio
ORDER U. S. DISTRICT COURT

This matter comes on for hearing this 4th day of April,

1974, upon the order of the Court fixing this date for hearing
upon an evidentiary hearing to determine the merits of the Writ

of Habeas Corpus filed by the petitioners herein; petitioners
appearing in person and by their counsel of record, Don E. Gasaway,
and the State of Oklahoma appearing by their counsel of record,
Paul Crow and Ken Delashaw of the Attorney General's Office and

Mr. Andrew Allen of the Tulsa District Attorney's Office; the
Court after hearing both sides announced ready, without taking
evidence and after asking counsel if they desire to present
evidence made the following findings:

ONE: That the Writ of Habeas Corpus presently before the
Court was premature by virtue of the fact that the petitioners
have not exhausted their state remedies.

TWO: That the petitioners had not filed a post-conviction
application, in the State Court alleging the ineffective counsel
of the petitioners original attorney nor asked the Trial Court
for a delayed appeal.

THREE: That no allegations had ever been made in the State
Court by the petitioners that they were denied an appeal through
negligence or ineffectiveness of counsel through no fault of their
own.

FOUR: That the Writ cof Habeas Corpus filed by the petitioners
herein was dismissed without prejudice and remanded back to the

State Court.
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FIVE: That the petitioners remain on the same Federal
Bond for a period of ten (10) days from the date of this hearing
or until a hearing on bond is held by the State Court.

SIX: That the petitioners will have ten (10) days to
file a post-conviction relief application setting forth the
above points of ineffective counsel and denial of an appeal
through no fault of their own.

WHEREFORE, the undersigned Judge of the United States Federal
District Court of the Northern District does hereby dismiss the
petitioner's Writ of Habeas Corpus filed herein without prejudice
to their rights of refiling same after exhausting their State

remedies all in accordance with the above set forth orders.

Judge

APPR0\7D/A75 TO FORM:

| 4
Soo Crp @

Attorney General's Office

P4 -

/ / oA

A’ y {toea, c*mm{“w /ﬁy/f 7o

Tulsa Dlstrlct Attorney's Office
By: Andrew B. Allen

5
i
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- R I e Vv
Woodson and Gasaway S

L

By: Don E. Gasaway e
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IN THE UNITED STA THES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

NELLIE ATKINS ARMSTRONG,
Plaintiff,
vS.

)

)

)

)

)

)

MAPLE LEAF APARTMENTS, LTD., )

A Limited Partnership; BROKEN ARROW )

MALL, INC., A Corporation; OWEN D, )

YOUNG and ROBERT L. LATCH, d/b/a )
YOUNG & LATCH INVESTMENTS, A ) No. 74-C-119

General Partnership; FIRSTTUL MORT - )

GAGE COMPANY, A Corporation; SACK- )

MAN-GILLIAND CORPORATION, A )

Corporation; FIRST NATIONAL BANK & )

TRUST COMPANY OF TULSA, OKLA- )

HOMA, A National Banking Association; )

and HAMILTON INVESTMENT TRUST, )

A Massachusetts Business Trust, )

)

)

1L E
MAY 3 1974

. Jagic G. Sitver, Cler
A S, DISTRICT €0

Defendants.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This cause came on for hearing and the Court, having heard the evi-
dence and considered the stipulation of the parties, finds the facts and states

the conclusions of law as follows:

FINDINGS OF FACT

1. This is an action in the nature of ejectment and quiet title by
plaintiff, who, in 1965, owned and occupied a certain tract of land located in
Tulsa County, Oklahoma. The Court accepts and therefore finds as true all
stipulations made in open court by counsel for the various parties on all hear-
ings heretofore had. On December 3, 1965 plaintiff, a Creek Indian of half-
blood, conveyed the real estate involved in this action to the defendant Becko
and since that conveyance other defendants have obtained interests in such real
estate. The plaintiff agserts that under the Act of Congress of April 4, 1947

(61 Stat. 732, hereinafter referred to as the ''1947 Act') her 1965 deed to Becko




was a nullity and title never passed from her and that she is entitled to posges-
sion of the property. Following the filing of this suit, the defendant Becko filed
a Petition in the District Court of Tulsa County, Probate Division, for approval
of the 1965 deed under the 1947 Act. Thereafter, plaintiff herein sought to en-
join petitioner in the State Court from proceeding in that court for approval of
the 1965 deed.

2. The 1965 deed has not been approved by the County Court (now
Probate Division of the State District Court) of the county in which the land is
situated.

3. The Court has considered each of the criteria for determining
whether a preliminary injunction should be granted and finds that plaintiff has
not sustained the burden of showing circumstances which would warrant the
granting of a preliminary injunction.

4. The pendency of this action caused all construction on the land
involved to be temporarily halted and is causing substantial damage to certain

of the defendants herein.

CONCLUSIONS OF LAW

1. This Court has jurisdiction of the parties and subject matter by
reason of 26 U.S.C, §3351.

2. The Act of Congress of August 4, 1947 (61 Stat. 732) applies to
the land involved herein,

3. Under the Act of Congress of August 4, 1947 (61 Stat. 732), and
part of §16 of the Code of Federal Regulations, the Oklahoma State District
Court, Probate Division, is designated by Congress as the sole tribunal to ap-
prove or disapprove a deed to land restricted by the 1947 Act.

4. Approval of disapproval of deeds under the 1947 Act is a minister
ial or administrative function of the State District Court, acting as a federal

instrumentality. Springer vs. Townsend, 336 F. 2d 397 (10th Cir., 1964).

9. Upon a proper showing, the United States District Court can en-
join the State District Court while acting in such ministerial or administrative

capacity. Roudebush vs, Hartke, 405 U.S, 15.

i
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6. The criteria to look to in determining if a preliminary injunction
should be granted are as follows:
A. The significance of threat of irreparable harm
to the plaintiff if the injunction is not granted.
B. The state of the balance between this harm and
the injury that granting the injunction could inflict on the
defendants.
C. The probability that the plaintiff will succeed on
the merits.
D. The relative hardship if the injunction is granted.
E. The public interest; that is, will it be affected.
A preliminary injunction is an extraordinary remedy, and whether an applica-
tion for preliminary injunction is to be granted or denied is addressed to the
discretion of the Court.
7. No law or case is found requiring the grantor to be the person
seeking approval by the State Probate Court.

8. Approval of a deed to restricted Indian land is a condition subse-

quent.. Pickering vs. Lomax, et al., 145 U.S. 310, 12 S. Ct. 860 (1892),

9. Adequate remedies are available to plaintiff in the State Court
action pending, including the right to appeal. The Court must assume that the
District Court, as the designated instrumentality of the Congress, will act in
accordance with the guide lines prescribed in the 1947 Act to protect the Indian
and will have a full evidentiary hearing, including a full and adequate investiga-
tion of this matter, taking into consideration, among other things, the value of
the property at the time it was conveyed.

10. It would be premature for this Court to enjoin the State District
Court before it has had an opportunity to perform its function as designated by
the Congress in the action there pending.

1. The question of whether plaintiff must first exhaust her adminis -

trative remedies in the State Probate Court has been considered. However, a




decision of that legal issue is not required by the Court at this time because
preliminary injunction is denied on the other grounds stated above.

IT IS SO ORDERED, and counsel for plaintiff will submitl appropriate
judgment in accordance herewith.

DATED: E‘Z? %Q:Zm—. 1974,

~a

WM A ‘”“‘%"%‘%Z«MMM——
UNITED STATES DISTRICT JUDGE

APPROVED AS TO FORM:

Ny

.
VTRV ¥ S I ¢
RO T A Vi TR g

Royce H. Savage

Chri Rhodes
Attorneys for Defendants




IN THE UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT
OF OKLAHOMA

NELLIE ATKINS ARMSTRONG,
Plaintiff,
No. 74-C-119

VS.

MAPLE LEAF APARTMENTS, LTD., &
Limited Partnership; et al.,

Defendants.

ORDER DENYING PRELIMINARY INJUNCTION

This cause came on to be heard on plaintiff's motion for
a preliminary injunction, and the Court having considered
affidavits in support of said motion and in opposition thereto,
and having heard oral evidence in open Court, and the Court
having made and filed its findings of fact and conclusions of
law, it is

ORDERED that said motion be and the same hereby is denied.

DATED: TPlcee, <R , 1974.

d

Comn. S Lmaar

UNITED STATES DISTRICT JUDGE




LAW OFFICES

BooNE, ELLISON
& SMITH

814 WORLD BLDG,

Tutsa, OKLA. 74103

IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

ROBERT J. STANTON, Trustee of )
Tulsa Crude Oil Purchasing Company and )
its Consolidated Subsidiaries, )

Plaintiff, )

vs. : NO. 74—C-—108/

)
UNION TEXAS PETROLEUM CORPORATION, )
a Texas corporation, )

Defendant. )

BlLE

MAY 5 .. 1974
STATEMENT OF FACTS AND REQUEST FOR 7o
DISMISSAL WITHOUT PREJUDICE ~Jack C. Silver, ¢le

U8, DisTRICT ooy

COMES NOW, Robert]. Stanton, Trustee of Tulsa Crude Oil Puﬁzhasing

Company and its Consolidated Subsidiaries, and requests that this Court enter an
Order allowing plaintiff to dismiss without prejudice for the following reasons:

Defendant has represented to Plaintiff that it has paid the claim sued upon
and has furnished Plaintiff a copy of a cancelled check as proof of its defense.
Although the records of Plaintiff do not reflect this payment specifically it was
apparently included in a total Final Report and Accounting of collection of accounts
receivable made by the prior operating Receiver of Admiral Crude Oil Company.

Plaintiff is satisfied that Defendant's representations are correct and for
these reasons Plaintiff asks this Court to approve its request to dismiss this action
without prejudice.

ROBERT J, STANTON, Trustee

James O, Ellison, His Attorney

ORDER OF DISMISSAL

Before The Honorable Allen E. Barrow, Chief Judge of the United States
District Court for the Northern District of Oklahoma, this matter was presented to
the Court upon the Statement of Facts and Request for Dismissal Without Prejudice,
and the Court thereupon dismissed the above entitled action without prejudice, each

party to bear its own costs.

DATED thise gﬁgfday of May, 1974.

@;{M g" ﬂ/ﬁwwﬁw@@fﬁw

ALLEN E, BARROW Chief Judge
United States District Court
Northern District of Oklahoma

SN




LAW OFFICES

BOONE, ELLISON
& SMITH

214 WORLD BLDG,

TuLsa, OKLA. 74103

IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

ROBERT J. STANTON, TRUSTEE OF )
TULSA CRUDE OIL PURCHASING COMPANY, )
and its CONSOLIDATED SUBSIDIARIES, )

)

v

Plaintiff,
vs. IR NO., 74-C-103
B )
CONTINENTAL PIPE LINE COMPANY, a )
Delaware corporation, ) @ i
Defendant, ) & Q
STIPULATION Js?c,% I S ]‘3@? U
(Y ' l/ '

Attorneys for plaintiff and defendant do hereby stlpulg@é’/%}s follows:

It is hereby stipulated and agreed that the above entitled action be dismissed
with prejudice, each party to bear its own costs, for the reason that a settlement
has been reached between the parties which is described in the copy of a letter which

is attached hereto and by reference made a part hereof and marked Exhibit "A",

- - T
P £
%\_\ v [,.f,“\ R L. ,3
s . Loy i
- fmﬂw (/;M‘/"' o T ‘ /'I‘:/ 4 ; . ‘/q,’”’,,("

ROGER R/ SCOTT ’ JAMES O, ELLISON, Attorney for

Attorney for Defendant Robert]. Stanton, Trustee, Plaintiff
Continental Pipe Line Company

ORDER OF DISMISSAL

Before The Honorable Allen E. Barrow, Chief Judge of the United States
District Court for the Northern District of Oklahoma, this matter was presented to
the Court upon the Stipulation of the parties, and the Court thereupon dismissed the -

above entitled action with prejudice, each party to bear its own costs,

ALLEN E. BARROW, Chief Judge
United States District Court
Northern District of Oklahoma




CARL H. LIVINGSTON

PRAY, SCOTT & LIVINGSTON
A PROFESSIONAL CORPORATION
LAWYERS
FOURTH NATIONAL BANK BUILDING

TULSA, OKLAHOMA 74119
GEQRGE H. BOWEN

TELEPHONE 918 5831365 @R g DF (CObpsEL
canL 1 LIVINGS VA %L, \:‘,
: e, s pL Y
ROGER R. GCOTT 1] 4 5 } :
C UOMN U LIVINGSTON Aprll 24, 1974 i .' {H £
V. BLAND WILLIAMSON ‘ “ ;
. s
DONALD F. MARLAR 57 -
I/
> Aly-
?}()[‘A o R11ICNR o AT
ELVEEE T ag*wuéfutShMlﬁ

Reuben Davis, Esq.
Boone, Ellison & Smith
Attorneys at Law

World Building

Tulsa, Oklahoma 74103

Re: Tulsa Crude 0il Purchasing Company,
et al., v. Continental Pipe Line
Company '

United States District Court,
Northern District of Oklahoma
No. 74-C~103

Dear Reuben:

This letter will verify the fact that Robert J. Stanton,
Trustee of Tulsa Crude 0il Purchasing Company and its
Consolidated Subsidiaries, has tendered to Continental 0il
Company for the use and benefit of Continental Pipe Line
Company the amount of $456.83, representing tariff for the
delivery of 3,045.52 barrels of crude oil which is being held
at their Ogg Station in Kay County, Oklahoma. This will further
acknowledge the fact that this oil has been released to Apco
for the use and benefit of Tulsa Crude 0Oil Purchasing Company.

Since the matters involved in this case have now been
resolved I request that you prepare and file a Dismissal with
Prejudice and furnish me a copy of the same bearing the Clerk's
filing stamp. Thank you for your cooperation in this matter.

Very truly yours,

) [T =
Rogég7i. Scott

RRS:pc

cc: Mr. Robert Innis
Mr. Richard Millan

Exhibit "aA"
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DISTRICT COURT
IN THE DISTRICT COURT OF THE UNITED STATES MiTHIA°ALg FOR

THE NORTHERN DISTRICT OF OKLAHOMA

ELLA CRISWELL, : g
Plaintiff, 1
) V
-vs- ) No. 73-C-320
)
)
OKC CCRP., A Corporation, )
Defendant. )

DISMISSAL WITH PREJUDICE AS TO FURTHER
PROCEEDINGS IN REVERSE CONDEMNATION

Now on this Z; day of %\, 1974, it appearing to the
Court that the parties hereto have led herein a joint suggestion

wherein they have advised the Court that subsequent to the trial

lof this cause they made and entered into a settlement agreement
for a "Contract and Easement," for a good and valuable considera-

tion which has been paid, a copy of which has been furnished to the

Court, and that there is no further need or necessity for any
further proceedings in this cause in the nature of reverse condem-
nation, the Court finds and adjudges that this cause, with respect
to any further proceedings in the nature of reverse condemnation
should be dismissed with prejudice.

IT IS SO ORDERED.

7Ot

HON. LUTHER BORANON - Tnited Starss

District Judge

AS" TO FORM:

4;£@£§§ys for %ﬁé&ﬁtiff
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TNY JACK L.YONS, of LYOIB, DEAN
& STUARE,[ sttorneys fog}Defendant
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Jack C. Silver, Clert

U. S. DISTRICT COURT
e IN THE DISTRICT COURT OF THE UNITED STATES WITHIN AND FOR

-

THE NORTHERN DISTRICT OF OKLAHOMA

ELLA CRISWELL,
Plaintiff,

1
-Vg- No. 73~C-320?/

OKC CORP., A Corporation,

N N N o N o N N

Defendant.

Now on this 2nd day of April, 1974, comes on for hearing and
ltrial before the Court the above entitled and numbered cause, the
Iplaintiff appearing in person and by and through her Attorneys,
DAVID R. POPLIN and PAUL BLEVINS, and the defendant appearing by
and though its agents and its Attorneys, TONY JACK LYONS, GARY J.
DEAN and LARRY D. STUART. All parties announced ready. Witnesses
were sworn and examined in open Court, and other evidence was of-
fered, introduced and admitted both in support of and in opposition
to the respective claims of the parties, after which both parties
announced rest. The Court then heard the statements of counsel.
From all the evidence adduced, and being duly advised in the prem-
ises, and after due consideration thereof, the Court finds and ad-
judges as follows:

1. That the plaiﬁtiff's claim should be denied, and the Court
finds generally in favor of the defendant, all pursuant to the
Findings of Fact and Conclusions of law filed herein, which are in-
corporated herein by reference.

2. That the Court will retain jurisdiction of the cause, at

this time, should the plaintiff wish to Pursue the matter further

in an action in reverse condemnation, and upon her application be-
ing made therefor, a jury to be convened to determine what damage

she has sustained, over and above what she has previously received
from the railroad in condemnation proceedings, and what she has

received from the defendant in the way of free water.

ER DOHANOW , United States
District Judge

e
o
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:*TU\JY;&AC&A%ONS fop’LYONS DEAN

Attorneys&for Defendant




LYONS & DEAN
ATTORNEYS AT LAW
L0, DRAWER 1047
PRYODR, OKLA, 74361
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MY E 9

$ack ©. Silver, Clerk
U, 8. DISTRIGT BOURT

IN THE DISTRICT COURT OF THE UNITED STATES WITHIN AND FOR
THE NORTHERN DISTRICT OF OKLAHOMA

lELLA CRISWELL,
Plaintiff,

No. 73-C-320 [///

OKC CORP., A Corporation,
Defendant.

N s N e N N N Nt

PARTIES' JOINT SUGGESTION AS TO SETTLEMENT AND
PLAINTIFF'S MOTION TO DISMISS WITH PREJUDICE
ANY FURTHER PROCEEDINGS

Come now the parties hereto and they jointly suggest to and

advise the Court that subsequent to the trial of this cause on the

2nd day of April, 1974, the parties entered into certain negotiatiofis

and did settle their differences amicably for a good and valuable
consideration, which has been paid, all of which fesulted in the

aking, execution and delivery of a certain '"Contract and Easement,
a true and correct copy of which is attached hereto, and made a
part hereof by reference.

No further need or reason exists for the Court retaining juris

diction of this cause for further proceedings in reverse condemna-
ltion, and plaintiff, therefore, requests that such other and )

further proceedings with reference hereto be dismissed with preju-

dice.

Dated this 29th day of April, 1974.

4 et Wos'!
o “FD“E&N“"BE%%TNS Her Attorney

OKC CORP atlon Q§f€22;nt
: ﬁﬁﬂﬁﬁwwgf w%4;$%&mgﬁgﬁ$§%¢g“

7

0T . KY@Nga“ EAN & STUARYT, Its
Attorneg¥;

(A1l counsel of Pryor, Oklahoma)
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'+ and mutual rights, privileges, duties, oblipations and responsi-

» of Pryor, Mayes County, Oklahoma, Parties of the First Part, for

~No
o
S
Coart
<)
.
®

CONTRACT AND EASEMENT

WHEREAS, one of the parties hereto, viz., ELLA CRISWELL,i
who is one and the same person as, and formerly known as ELLA
CALLISON, commenced an action in quiet titie’to a pipeline owned
’by oneéof the parties hereto, viz., OKC CORP., a Delaware Corpor—
ation, in the United States District Court for the Northern
District of Oklahoma, and the same was docketed as Number 73-C-320
in said Court; and,

WHEREAS, at a trial had and held before Said Court on
the 2nd day of April, 1974, the finding and judgment of the Court
was generallyvin févor of the defeﬁdaﬁt, viz., OKC CORP., but the
Court retained jurisdiction of said cause to give the plaintiff
therein, viz., ELLA CRISWELL an opportunity ﬁo decide if‘she
wished to pursue the remedy’of reverse or inverse condemnation;
and,

WHEREAS, the parties hecreto and to said litigation wish

to settle, resolve and compronise their respective correlative

bilities, upon the terms and conditions herein set forth;
NOW THEREFORE, KUOW ALL MEN RBY THESE PRESENTS : ’
That ELLA CRISWELL and I. B. CRISWELL, wife and husband,

[

and in part consideration of these presents, of the payment to
. ; ’

them of the sum of é;;gg ery re DOLLARS ($ﬁQé§é})ﬁ

by the said OKC CORP., a Delaware Corporation, Party of the

Second Pﬁrt, the receipt whereof is hereby acknowledged, have

- for themselves, and their heirs, executors, administrators and

\gassigns, GRANTED, BARGAINED, SOLD, TRANSFERRED, ASSIGNED AND

+ CONVEYED, and by these presents they do hereby GRANT, BARGAII,

>§SELL, TRANSFER, ASSIGH AND CONVEY unto the said OKC CORP., a

s HOMA, to-wit:

Yelaware Corporation, Party of the Second Part, its successors
and assigns, a permanent and perpetual easement and right-of-way,

in, to, oh, upon, over, under and across tiie following described

.

i real estate and nremises, situate in MAYES COUNTY, STATE OT OlL.A-



! ® . B . .4?‘ m&m@g

A
i

The North Seventy-Five (75) Feet of

; the North Half (N/2) of the Southwest
: Quarter (SW/4) of Section Twenty-five
(25), Township Twenty-one (21) North,
and Range Nineteen (19) East, of the
Indian Base and Meridian,

8
! f h for
i with the right of ingress and egress to and from the same, fo

\

x . g 3 - - -
i the purpose of laying, erecting, building, constructing, main .
i
i A S ~
taining and operating in, to, on, upon, over, under and across,

l
l
i
§
i
i
i
i
1
{

& and through and upon the same water transportation pipelines,

i

ﬁ with the further understanding and agreement that this grant

; shall include the right to change the size of said pipeline at

i its discretion. |

i And in further and the balance of said consideration
. ‘

for which, the parties hereto do mutually agree, promise‘to and

understand, one with the other as follows:

That while any and all water transportatlon plpellne

or lines are in use pursuant to said grant of easement and right-

of-way, by the Second Party, its successors and assigns, the

said Second Party, its successors and assigns, shall furnish to

! the First Parties and to their heirs, executors, administrators

and assigns, a free tap on said water transportation pipeline,
I

i in or about the approximate location in which it is now located,

‘;belng in the northwest corner of the above described property,
i
gfand free potable water, without any charge whatsoever, for
if
i
|

5domestlc use to the First Parties' residence.
| That if-and in the event there should ever be any

f
xl
s
i

break 1? said free water service, at g location on said line

i . .
Ifelther east or west of the above described premises, the Second

Party will promptly repair the same, but no llablllty shall

" water service.

That the Second Party shall not be liable for, nor be
gfobllgated to keep, maintain, operate or repair the Firgt Parties'

%;watcr pipeline from said tap to the First Partics’ residoence

" That if and in the event the Second Party, its succds-

1
i

| sors or assigns, should deem it necessary to abandon or discon-

!
§
{l
i
i
+

tinue the use of said water transportation pipeline, its
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liability, responsibility and obligation to furnish free water
to the First Parties, as herein set forth, shall cease, and the
Second Party, its successors and assigns, would have the right

i to enter upon said easement or right-of-way, and tc remove said

water transportation pipeline, and the same is not to be consider-,
ed as a permanent fixture or attachment to said lands.

"Domestic use' shall be considered, interpreted and

intended to mean the normal use of such potable water for one
family residence, and not for multiple families or multiple i
residences.

Second Party covenants and agrees that the presence of
said water transportation pipeline shall wmot interfere with First

Parties' use of the surface of said premises above described,

and that in the event the time should come when it might want to

remove said pipeline therefrom, it would pay First Parties actual |

damages to the surface for such removal, or to place the surface

in as good a condition as it now is, or will be, immediately
itrior to any such removal. Likewise, should Second Party ever
decide to replace said line with a larger or different line,

it agrees to pay First Parties, actual damages to the surface,

if any, or to put the surface back in the same condition as it

| was, or will be, immediately prior to replacement of the present

i line, or the laying of a different ome.

f IN WITNESS WHEREOF, the parties hereto have hereunto

il set their hands and affixed their respective signatures, on the

' dates ifidicated below in their respective acknowledgments.

¢

|

; I N )
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T Ll oot R ELLA CRIbWELL and E
SLuPThaT | J
;«'* o c.‘ ; Q ‘L’/ ’ / "" |
'_sffv' o e ( LAt '
oo “I. B. CRISWELL, Wife and Hus-
e - band, Parties of the First Part.
| ATTEST: OKC CORP., a Delaware Corpor-
g ation
Qi 4é£:;:££zujw f’ﬁii¢L91ﬁ1fwvh~ By: ; ] L&} //;ZVM/égéz éﬁ#
E Assiytawt Secre 7‘4,—/ - W. SMITH,

é

Assasﬁan;~&eg+e&&g§
Vice FresiVewr

(CORPORATE SEAL)



! STATE OF OKLAHOMA )

L : )  ss. - ACKNOWLEDGMENT
+ COUNTY OF MAYES )
i The foregoing instrument was acknowledged before me
. . o
"this s/ day of (tpn , 1974, by ELLA CRISWELL
«r@nd T. B. CRISWELL, wife and husband. |
- 'C . . ya
“7‘\'" i R ' ;Cfé«///aﬂ/ /} /.‘,/,‘, Tt A e
BRI ‘“ng, Notary Publlc
: j,;.‘; :
y (‘\

My Commlsqlon Expires:
: g \\/,r

’é 295-77

5‘STATE OF TEXAS .
- ACKNOWLEDGMENT
'COUNTY OF -

5 The,foreg01ng instrument was acknowledged before me

L </ )
| this / day of CL£55¢2°FM , 1974, by N. W. SMITH,
1 Ve |

& residen #
Ak T anrﬂfﬂvfw of OKC CORP., a Delaware Corporation, on

gbehalf of the corporation.

R . )
;z e otary Publlc

f?jComm1831on Explres:
7"

|  STATE OF QFLARA: }a

i %(‘)UNTYtW MAYE S &

| . 5 mstriiment wes Filed far R
at./(’ AR cda‘"k AN el

| ‘RRE S1ETA
f )L;ig?md i f’mﬁx e PATR e

U M”')*/ Ohagl
o # ,/ ,w_, CLd-Ou ﬂgm} J
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|

7I.LA CRISWELL, )
Plaintiff, )

—vs- ) No. 73-C-320
)
)
IOKC CORP., A Corporation, )
Defendant. )

@
® ® Fi(LET
MAY 3 1974 -
Jack C. Silver, Clark

U. S. DISTRICT COURY
IN THE DISTRICT COURT OF THE UNITED STATES WITHIN AND FOR

THE NORTHERN DISTRICT OF OKLAHOMA

/
FINDINGS OF FACT AND CONCLUSIONS OF LAW

Now on this 2nd day of April, 1974, upon the trial of the
above entitled and numbered cause, all parties being present in
person and by and through counsel of record, and at the conclusion
of the presentation of all the evidence, and after both sides an-
nounced '"rest," The Court makes the following findings of fact and
conclusions of law, to-wit:

FINDINGS OF FACT

1. That two (2) water pipe lines were installed or constructefl
in or upon the real estate involved herein, the dates of installa-
tion being in conflict, but the first line, which was laid upon the
real estate involved, above ground, and which leaked badly, was
laid or installed in either 1958 or 1959.

2. The real estate involved is a railroad right-of-way which
was condemned by the MKT Railroad in the District Court of Mayes
County, Oklahoma, in Cause No. 10,133, in the year 1959, and plain-
tiff was paid a handsome award - $7,500.00 - for less than 5 acres.

3. Defendant obtained a '"Pipe Line License" from the railroad
in August, 1959, and has paid an annual rental therefor ever since.

4. When the second line was being installed or buried upon
the railroad right-of-way, plaintiff's now deceased husband pro-
tested the work, and it was halted. Plaintiff's now deceased hus-
band and the witness A.J. ANDERSON, who was defendant's construc-
tion superintendent at the time, entered into an oral agreement or
understanding by which defendant could proceed with the construc-

tion of the line and the use of the right-of-way in consideration
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of defendant furnishing to plaintiff and her then husband free
ater for domestic use, which agreement has been carried out and
performed to this day, viz., defendant furnishing the water, and
plaintiff taking and receiving the same.
5. Defendant was in good faith when it laid its lines.
6. There would be no permanent injury or damage to plaintiff'
land if the pipe line was dug up and removed.

‘ ‘ CONCLUSIONS OF LAW

1. That the defendant was not a trespasser upon the plain-

tiff's land when it laid the water pipe line in question.

2. That the oral agreement between plaintiff's deceased hus-

Fand and defendant has been fully performed over the years; that

v

it was for a good and valuable consideration, giving rise to either

tiff to receive free water for domestic use, and the defendant to
fluse the railroad right-of-way for its pipe line.

3. The plaintiff does not have or own title to the pipe line
in question, nor did the actions of the parties rise to the dignity
fof transferring title to defendant to an emsement or right in plain-
tiff's land, but because of defendant's good faith and the actions

of the parties, and the consideration flowing between them, a right

r privilege arises in equity.
4. Defendant owns title to the pipe line and there would be
0 permanent injury to the plaintiff'sg realty if it was removed.
5. That the Court should make a finding generally in favor of
the defendant, and plaintiff's claim, at this stage, should be

denied. However, since the factual situation sounds in reverse

ings to date, as the beginning or commencement of an action in re-
verse condemnation, and jurisdiction shall be retained for the pur-
pose of having a jury determine what the value of plaintiff's dam-
Age 1s, over and above what she has already received in the past

s a result of railroad right-of-way condemnation proceedings, and

what she has received from the defendant in the way of free water.

 Wiizee 750 Bnvens)

HON. LUTHER BOHANON, United States
District Judge

a right or a privilege on the part of both parties, i.e., the plaint

condemnation, the Court shall consider this action, and the proceedt

VS
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IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA

GERALD TAWRENCE WILLIAM HILDAHL ) )
and TRUMAN CARL STOCKTON, g /70?,‘;&%:»%%%‘?%5/
petitioners, % 7;?_ C - 94;2:3 «m\
—VeT ) No. Ee=FR=b2be
" ) e—42—425-
) FlLED
STATE OF OKLAHOMA, )
§ e 0FA
Respondent. ) MAY & 19/4
Jack C. Sitver, €l
ORDER U, S. DISTRICT COURT

This matter comes on for hearing this 4th day of April,

1974, upon the order of the Court fixing this date for hearing
upon an evidentiary hearing to determine the merits of the Writ

of Habeas Corpus filed by the petitioners herein; petitioners
appearing in person and by their counsel of record, Don E. Gasaway,
and the State of Oklahoma appearing by their counsel of record,
paul Crow and Ken Delashaw of the Attorney General's Office and

Mr. Andrew Allen of the Tulsa District Attorney's Office; the
Court after hearing both sides announced ready, without taking
evidence and after asking counsel if they desire to present
evidence made the following findings:

ONE: That the Writ of Habeas Corpus presently before the
Court was premature by virtue of the fact that the petitioners
have notiexhausted their state remedies.

TWO: That the petitioners had not filed a post-conviction
application, in the State Court alleging the ineffective counsel
of the petitioners original attorney nor asked the Trial Court
for a delayed appeal.

THREE: That no allegations had ever been made in the State
Court by the petitioners that they were denied an appeal through
negligence or ineffectiveness of counsel through no fault of their
own.

FOUR: That the Writ of Habeas Corpus filed by the petitioners

herein was dismissed without prejudice and remanded back to the

State Court.
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FIVE: That the petitioners remain on the same Federal
Bond for a period of ten (10) days £from the date of this hearing
or until a hearing on bond is held by the state Court.

sTxX: That the petitioners will have ten (10) days to
file a post-conviction relief application setting forth the
above points of ineffective counsel and denial of an appeal
through no fault of their own.

WHEREFORE, the undersigned Judge of the United States Federal
District Court of the Northern District does hereby dismiss the
petitioner's Writ of Habeas Corpus filed herein without prejudice
to their rights of refiling same after exhausting their State

remedies all in accordance with the above set forth orders.

APPROVED’/ZQS TO FORM:

)L

Attorney General's Office

o , ;,/ Mfg;
Pl st /}//t"’?x

Tulsa District-Attorney's Office
By: Andrew B. Allen

7
P - 7
///Ci‘:; /7 ’{/%/—,7 — »//m‘)
Woodson and Gasaway //f

By: Don E. Gasaway

& /



IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

JAMES J. DuBOIS,

Plaintiff,
Ve CASE NO. 73-C-201
CASPER WEINBERGER,
SECRETARY OF HEALTH,
EDUCATION AND WELFARE.
Defendant. F: l L. EZ E)
JAN 141974
Jack C. Silver, Clerk
U. S. DISTRICT COURT
ORDER

Upon consideration of the above Defendant's Motion to
Dismiss filed herein, and Plaintifg's confession of the Motion
as evidenced by the attached letter, the Court finds that said
Motion should be granted and Plaintiff's Action dismissed with

prejudice.

It is so Ordered this ,/él"/rday of January, 1974.

(‘Qﬂ;ae/é/ﬁ?\

Fred Daugherty
United States DlStrlCt Judge
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JosepH G. BREAUNE
ATTORNEY AT LAW

16 A STREET N. E.
RESIDENCE PHONE

842-8883
AREA CODE 918

OFFICE PHONE P, 0. BOX 150

542.5755 MIAMI, OKLAHOMA 74354
Area CODE 918

January 4, 1974

FILED

Hon. Fred Daugherty ’JAN 1419]4
g?g?r%igtigg%GCourt Jad(c'gwenCMﬂ
Federal Building U. S. DISTRICT COURT,

Oklahoma City, Oklahoma 73102

Re: USDC ND of Oklahoma,
Case No. 73-C-201
James J. DuBois v.
Casper Weinberger,
Secy. of HEW

Dear Sir:

This is to advise that I have researched the
jurisdictional question raised by the defendant in the
above case, and am compelled to reluctantly admit that
the memorandum of law filed by the defendant in support
of his motion to dismiss is an accurate statemet of the
present authorities on this question. N

This same question was before Your Honor in the
case of Davidson v. Secy. of HEW, 53 FRD 271, No. 71-C-
222 Civ., USDC ND Okla., wherein the court ruled that
a complaint filed 4 days after the expiration of the
60 day statutory time limit without an extension of time
being granted by the Secy. of HEW was an effective bar
to the filing of such a complaint.

It therefore appears that we have no alternative
but to confess defendant's motion to dismiss.

Joseph G. Breaune

cc: Mr. Robert P. Santee
Assistant U.S. Attorney
460 U.S. Courthouse
Tulsa, Oklahoma 74103




