THE UNITED ST DIST ¢ COURT F’ HE

NORTHERN JRICT C KLAHOMA

THEODOK. . .JWLAND ana
' GRACE EDiw. WLAKD,

K ., winti.

i No. 67-C-13-

" vs. ' fo67—C-133"

b Consolidated under
‘MRS . VIOLET I. PHELPS and No., 67-C-132
iFELD CAR AND TRUCK LEASING
LCORPORATION, a Missouri

it tme mat emet et t

icorporation, F? | L. EZ D
‘ De fenda:
FEB -1 1968
’ DISMISSAL WIt  PREJLD
| TSMISS REJLOL NOBLE C. HOOD
' ' = i lerk, U, 8 District Co%
The parties hereto having filed heir -n a stipulation and

‘motion for dismissal with prejudice of the above cause;
IT IS ORDERED, that the stipulation is approved and the

cause is dismissed with prejudice to further action.

United States District Jg&ge




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

JAMES D. INGRAM,
Plaintiff,

No. 67-C-175
Vs .

THOMAS E. JONES and ALLSTATE
ENTERPRISES, INC.,

FILED

3
)
)
)
)
)
}
)
)
) FEQ -1 1968

Defendants.

NOBLE C. HOOD
ORDER Clerk, 17, 8. District Court

NCOW, on this _ZZQQZan of January, 1968, the

Court has before it, plaintiff's Motion to Remand the
above styled case to the Superior Court of Creek County,
Drumright, Cklahoma Division.

The Motion having been duly ccnsidered, the
Court finds that jurisdiction is lacking in that there
is not diversity of citizenship between all the parties.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED

by the Court that the plaintiff's Motion to Remand be
@

sustained.

United States District Judge




FILED
[N THE UNTTED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA FEB -2 1968

NOBLE C. HOOD

plaintiff, ) erle, U. 8. District 0%

)

vs. h) No. 67-C-92
)
JERRY B. ROBERTS and ;
GULF OIL CORPORATION, :
Defendants, )

(CONSOLIDATED)

NORMA FAYE ELLENBURG, )
Plaintiff, )
)

Vs, ) No. 67-C-93
)
JERRY B. ROBERTS and )
GULF OIL CORPORATION, )
Defendants. )

ORDER

Upon consideration of the Plaintiffs' Motion For New Trial
filed in the above consolidated cases, the Court finds that said
Motion should be denied.

The Court carefully read the stipulation and all the evidence
presented thereunder to the Court. Based on this the Court arrived
at awards to each plaintiff deemed fair and proper. There is noth-
ing new presented to the Court by the said Motion for New Trial or
brief_in support thereon.

The Court is fully satisfied that the awards made in this case
are fair and proper under the evidence herein. The Court does mnot
agree with the opinion of counsel for the Plaintiffs that the same,
or either of them, are inadequate.

The Court does not desire oral arguments on the Motion for Wew

Trial. The Motion for New Trial of the Plaintiffs %s denied.

It is so ordered this Z day of February, 1968.

e

Fred Daugherty, U. S. Distrigt Judge ~

e oo
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! IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

RICHARD D. SMITH, D)
)
Plaintiff, )
)
V5. ) CIVIL ACTION
)
JOHN K. VANDERVELDE and ) No., 67-C-52 -
AMERICAN AERQ ASSOCIATES, INC., ) F ' L E D
a corporation, )
) e
Defendants. ) FEB 1968
NOBLE C. HoOOD
ORDER Clerk, 71, g, Diatrict C.

On this 5th day of February, 1968, upon application of plaintiff
for leave to diswmiss withoug prejudice, as to the defendant American Aero
Associates, Inc., a corporation, the court finds for good cause shown that

said permission should be granted and it is so ordered.,

T
D liid,

UNITED STATES DISTRICEL.AUDGE A

};245 Ay ,4? 726”144_

o
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UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

United States of America,
Plaintiff, CIVIL ACTION NO, 4791

Ve, Tract No. D-428

368.84 Acres of Land, More or Less, F I L E D

Situate in Creek & Tulsa Counties,
Oklshoma, and Joe Wilscn, et al, o a
and Unknown Owners, FEB - 51958

Defendants. NOBLE C. HOGD
Clerk, U. 8, District Cour:

J UD G MENT

1.

NOW, on this jif};_ dsy of February, 1968, this matter comes on for
disposition on application of the Plaintiff, United States of America, for entry
of Jjudgment on the Report of Commissioners filed herein on December 26, 1967,
and the Court after having examined the files in this action and being advised
by counsel for the Plaintiff, finds that:

2.

The Court has jurisdiction of the parties and the subject matiter of
this action.

3.

This Judgment applies only to the egtate taken in Tract No. D-428, as
such estate and tract are described in the Compleint and the Declaration of
Taking filed herein.

b,

Service of Process has been perfected either personally or by publica-
tion notice &g provided by Rule T1A of the Federal Rules of Civil Procedure on
all parties defendant in this cause, who are interested in subject tract.

5.

The Acts of Uongress set out in paragraph 2 of the Complaint filed
herein give the United States of America the right, power and authority to con-
demn for public use the subject tract of land. Pursuant thereto, on October 14,
1959, the United States of America filed its Declarstion of Taking of a certain
estate in such tract of land, end title to such property should be vested in the

Unlted States of Amerles, as of the deate of £iling such instrument.




6.

On the filing of the Declaration of Taking, there was deposited in
the Registry of this (ourt as estimeted compensation for the taking of the
subject tract a certain sum of money, and all of this deposit has been dis-
bursed as set out in paragraph 11 below.

7.

The Report of Commissioners filed herein on December 26, 1967, hereby
is accepted and adopted as & finding of fact as to subject tract. The amount
of just compensation s to the subjeet tract as fixed by the Commission is set
out in paragraph 11 below.

8.

A certain deficiency exists between the amount deposited as estimated
Jjust compensation for subject tract and the amount fixed by the Commission end
the Court as just compensation, and a sum of money sufficient to cover such
deficiency should be ceposited by the Government. This deficiency is set out
in paragraph 11 below.

9.

The defendants named in parsgraph 11 as owners of subject tract are
the only defendants asserting any interest in the estate condemned herein, all
other defendants having either disclaimed or defaulted., As of the date of
teking the ramed deferdants were the owners of the estate condemned herein and,
as such, are entitled to receive the just compensation awarded by this Judgment.

1c.

It Is, Therefore, ORDERED, ADJUDGED AND DECHEED that the United States
of America hes the right, power, and authority to condemn for public use the
subject tract, as it is described in the Declaration of Taking filed herein,
and such property, to the extent of the estate described in the Declaration of
Taking filed herein, 15 condemned, and title thereto 1s vested in the United
States of Amerieas, as of the date of filing the Declaration of Taking, and all
defendants herein and all other persons ere forever barred from asserting any
¢laim to such estate.

11.

It Is Further ORDERED, ADJUDGED AND DECREED that the right to receive

the just compensation for the estate taken herein in subject tract is vested in

the defendants whose names appear below in this parsgraph; the Repnrh of

“Da




Commissicners of December 26, 1967, hereby is confirmed and the sum therein

fixed 1s adopted as the award of just compensation for the estate taken in

subject tract, as shown by the following schedule:
TRACT KO, D-heB
Owners:
Paul Spess and Wilma Spess

Award of just compensation

pursuant tc Commissioners’' Report - - = $1,200.00
Deposited as estimated compensation - = - - « = = = = =~ =
Distursed tc owners - = = = - =~ = = « - - ~ - 150,00
Balance due to owhers = - - - = = « = - = = = $750.00
Deposit deficlency - = = = = = = = = = = = = = = = - - = =
12.

$1,200.00

- L50.00

- - = = $750.00

It Is Purther ORDERED, ADJUDGED AND DECREED that the United States of

America shall pay into the Registry of this Court for the benefit of the land-

owners the deposit deficiency for the subject tract as shown in paragraph i1,

together with interest on such deficiency at the rate of €% per annum from

October 14, 1959, until the date of deposit of such deficiency sum; and such sum

shall be placed in the deposit for subject trad in this civil action. Upon re-

ceipt of such sum, the Clerk of this Court shall disburse the entire amount on

deposit for subject tract jointly, to Paul Spess and Wilma Spess.

ALLEM L

DARLOY

UNITED STATES DISTRICT JUDGE

AFPROVED:

BUBERT A, MARIOW
Assistant United States Attorney




UI{ITED STATES DISTRICT ZCURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

United States of Amer:ica,

Plaintiff, CIVIL ACTION NO, 67-C-22

vs. Tract No. 125
2.50 Acres, More or lLess, 1n Rogers
Co., Oklahoma, including all accre-
tions and riparisn rights thereto, FILED

and Rora Thomas Nelson, et al, and N-OEPITTOTRT

Unknown Owners,

e e e et el N

Defendants. ) FEB -8 1968
NOBLE C. HOOD .
J U DG M E N T Clerk, U, S. District Court
1.

On February 6, 1968, this cause ms to the captioned tract, came on
for pretrial conference befcre the Honorable Fred Daugherty, Judge of the
United Stetes Districl Court for the Northern District of Cklahoma. The
Plaintiff, United States of America, appeared by Hubert A. Marlow, Asslstant
United States Attorney for the Northern District of Oklahoma. Nora Thomas
Nelson, Katy Thomas Snith, and Bill Thomas, each an owner of an undivided
1/5th interest in subject tract, appesred in person. No other owners appeared.
After being advised by counsel for Plaintiff =nd hgving examined the files in
the case, the Court finds:

2.

The Court has jurisdiction of the parties snd the subject matter of
this action, This Judgment applies only to the estate condemned in the tract
shown in the caption above, as such tract and estate are described 1u the
Complaint and the Declaration of Taking filed herein.

3.

Service of Process has been perfected either persomally or by publi-
eation notice,as provided by Rule TlA of the Federsl Rules of Civil Procedure,
on all parties defendant in this cause who are interested in the subject tract.

h.

The Acte of Uongress set out in paragraph 2 of the Complaint filed
nerein give the United States of America the right, power, and authority to
condemn for public use the subject tract, as such tract is particularly

described in such Complaint. Pursuent thereto, on Februery 3, 1967, the Tnited



States of America filed its Declaration of Taking of a certain estate in such
deseribed iand, and title to such property should be vested in the United States
of America, as of the date of filing such instrument.

5.

Simultanecusly with filing herein the Declaration of Taking, there
was deposited in the Registry of this Court, as estimated compensation for the
taking of the subject property, a certain sum of mcney, none of which has been
disbursed, as shown in paragraph 10.

6,

At the pre-trial conference the owners present advised the Court that
the sum of $d25.00 was their opinion of Just compensation for the estate taken
in the subject tract and that the gbsent owners were in agreement with them.
The Plaintiff likewise advised the Court that such sum would be fair and Just
compensation to all parties.

The Court, therefore, concludes that the sum of $825.00 should be
adopted as the award of just compensation for the estate taken in the subject
tract and that the award should be allocated to the respective owners according
to their interests, as shown in paragraph 10.

T

The defendants named in paragraph 10 as owners of subject property
are the only defendants asserting any interest in the estate condemned in the
subject property, all other defendants having either disclaimed or defauited;
the named defendants were the owners of such estate, as of the date of taking,,
and as such, are entltled to receive the award of just compensation.

8.

This judgment will create a defieiency in the deposit for the subject
tract in the Registry of the Court, as shown in paragraph 10, and the amount
of such deficiency should be deposited by the Plaintift for the benefit of
the landowners.

2.

It Is, Therefore, ORDERED, AIJUDGED AND DECREED that the United States
of America has the right, power, and authority to condemn for public use Tract
No. 125, as such property 1s particulerly deseribed in the Lomplaint and Declera-

tion of Taking filed herein; and puch property, to the extent of the astate

-De




descrived, and for the uses and purposes deseribed 1in such Deslaration of Taking,
is condemned and title thereto is vested in the United States of Ameriea as of
the date of filing such Declaration of Taking, and all defendants herein and all
other persons interested in such estate are forever barred from asserting any
elaim thereto.

0.

It Is Further ORDERED, ADJUDGED AND DECREED thet cn the date of taking,
the owners of the estete condemned herein im the subject property were the de-
fendants whose names sppear in the schedule helow; the right to just compensation
for the estate taken in this property is vested in the parties so named, as their
interests appear therein; and the sum of $825.00 hereby is adopted &s the award
of Jjust compensation f'or the estate herein taken in subject property; all as

follows, to-wit:

TRACT NO, 125

Owners:

Nora Thomas Nelson ~ - - - = = 1/5 - = = = - - « - $165.00

Katy Thomas Smith - - - -~ - = 15« == = - - - - $165.00

Johnson Thotias = = = = = - = = 1/5 - = = = = =« = = $165.00

B111l Thomas - ~ -~ -~ - = = = = /s -------- $165.00

Madel Thomas - = = = = = = = = 1/15 - - = =« = - $55.00

Houston Thernas -~ = = =~ = = = - 2/75 = = - = - = - $22.00

Norms Jean Thomas - = = = = - /15 < - - - - - - $22.00

Samuel Thomas - - - -~ - = = - 2/75 - == - - - - $22.00

Sarah Jane Thomas = - - - = - 2f75 - =~ - - - - $22.00

Daniel Thomas - - = = = = = = 2f75 = = = = = = = $22.00
Total award of just compensetion - - - - - = - - $825.00 $825.00
Deposited as estimated compensation = = = = - - = = = = = - - = -~ $64L5.,00
Disbursed to owners =- - = - = = = = - - - - - None
Balance due to owners - = = -~ - “ .- - - -~ $825.00
Deposit defileiency = = =~ = = = = = = =~ = = - = = = = - === ==~ $177.00

11

It 1s Further ORDERED that the United States of Amerieca shall degposit

in the Reglstry of this Court, in this civil action, the deflelensy eun af

_3_




A A YA R E 1 —

$177.00, and the Clerk shall credit such deposit to Tract No. 12%.
When such deficiency deposit be made the Clerk of this Court shall
disburse from the deposit for Tract No. 125, to each of the owners listed in

paragraph 10 above, the sum shown following his or her name.

é?%;%{ iztu?;ﬁwwfy

UNITED STATES DISTRICT JUDGE

APPROVED:

/s/ Hubert A. Marlcw

HUBERT A. MARLOW
Assistant United States Attorney

jtd

4




IN THE UNITED STATES DISTRICT COURT FOR THE NORTHERN

DISTRICT OF OKLAHOMA

ASHIAND OIL & REFINING COMPANY, )
Plaintiff ;
“vg- ; CIVIL No. 67-C-238
PHILLIPS PETROLEUM COMPANY, ; FILED
De fendant ; FEB 17 1968
NOBLE C. HOOD
ORDER Clert 1. S. District Court

This causz came on for consideration by the Court
upon the plaintiff's motion for an order to return the file in
this case to the District Court for the Southern District of
Texas, Houston Division. The plaintiff appeared by Garrett Logan
and John M. Imel, of the firm of Martin, Logan, Moyers, Martin
& Conway of Tulsa, Oklahoma and by D. J. Bradshaw, of the firm
of Fulbright, Crooksr, Freeman, Bates & Jaworski of Houston,
Texas. The defendant appeared by Richard B. McDermott, of the
firm of Boesche, McDermott & Eskridge of Tulsa, Oklahoma and
the Court having heard the arguments and statement of counsel
and being otherwise well and sufficiently inforwmed is of the
opinion that the papers and files in this case which were for-
warded by the Clerk of the United States District Court for
the Southern District of Texas, Houston Division to the Clerk
of the United States District Court for the Northern District
of Oklahoma, should be returned to the Clerk of the United
States District Court for the Southern District of Texas,
Houston Division for the purpose of having such papers before
the United States District Judge for the Southern District of
Texas, Houston Division, in determining and deciding plaintiff's
motion filed in said court for reconsideration of the memorandum
and order dated December 4, 1967, and this order should not be
considered ag a re-transfer of thils cause to the Southern District
of Texas, Houston Division, or a review of that Court's order of
December 4, 1967, but this Court will await the judgment and
ruling of the Judge of the District Court for the Southern
District of Texas, Houston Division, upon plaintiff’'s motion to
reconsider.

No stay is necessary or in order at this time for
the purpose of an interlocutory appeal or for review by mandamus
as requested by the defendant, and such request is denied.




The Clerk of the United States District Court for
the Northern District of Oklahoma, in accordance with this order,
shall forthwith return the papers and files in this cause to
the Clerk of the United States District Court for the Southern
District of Texas, Houston Division for the purposes outlined.

0™
DATED this _/ = day of February, 1968.

£ ,4‘/ v 7

UNITED STATES DISTRICT COURT.




IN THE DISTRICT COURT OF THE UNITED STATES

FOR THE NORTHERN DISTRICT OF OKLAHOMA

MARY RUDISELL, )
Plaintiff, ;
vs. i Civil Action No. 6613
: FILED
JAMES PAUL McFADDEN, }
Defendant . ; FEB I 168

WOBLE C, HCOD

STIPULATION FOR DISMISSAL Cler™ "7, & Bist~+ Court

COME NOW the plaintiff and the defendant and move the Court
to dismiss with prejudice the above captioned cause, for the reason and
upon the grounds that the cause has been compromised, settled, and
resolved.

WHEREFORE, premises considered, the plaintiff and defendant

pray that the Court dismiss the above captioned cause with prejudice.

Mary Rudisell,

Plaintiff.

, THOMAS & GLASS :éi;?
<[

Attorneys for Plaintiff.

7
Ny Jf G/l

Ray H/ Wilburn,

Attorney for Defendant.

% 2
NOW, on thin / a‘day of 0%196{, the above captioned

cause, by Order of the Court, is dismissed with prejudice, on stipulation

of the parties hereto.

o ctttes Rt Harstov

UNITED STATES DISTRICT JUDGE




IN THE DISTRICT COURT OF THE UNITED STATES

FOR THE NORTHERN DISTRICT OF OKLAHOMA

DEBRA JANE LAMPKIN, a Minor )
15 years of age, by and through )
her Father and Next Friend, )
ROBERT G. LAMPKIN, )
)
Plaintiff, )
)
va. } Civil Action No. 6614
)
: F
JAMES PAUL McFADDEN, ) ILED
)}
Defendant. ) FEB & : =g
STIPULATION FOR DISMISSAL .. L UiLL C. HOOD

Cler®:. "1 5. Bist-'~~ Court

COME NOW the plaintiff and the defendant and move the Court
to dismiss with prejudice the above captloned cause, for the reason and
upon the grounds that the cause has been compromised, settled, and
resolved.

WHEREFORE, premises considered, the plaintiff and defendant

pray that the Court dismiss the above captioned cause with prejudice.

) S

~ e A
Jﬁz“ﬁé;:j(;iﬁ;EYizzht (Nt
Robert G. Lampkin, #ndividually
and as Father and Next Friend of

Debra Jane Lampkin, a Minor.

BE HARP, THOMAS & GLASS,

)
. z,s P8 / /7 /Jf(’/o&’

Attm‘{ for Plaintiff.

N oy £, il

y H. Wilburn,

Attorney for Defendant.

- g
é A,

NOW, on this di = day of m 196{, the above captioned

cause, by Order of the Court, is dismissed with prejudice, on stipulation

of the parties hereto.

Sz fivksasrmi

UNITED STATES DISTRICT JUDGE




ES DISTRICT CLURT #08 THo NORTHIAN

LR TR STA
LYISTRICT UF OHLAMH LA,
UROTHY voaRRINGTLN, .. o laingidt, )
)
V. j s, GT-CI-21)
%
CAPE LY STURE, } _
oo elendant . i Y ‘*’D
sodant. ) BILE

INCORF IRAT LL

FEB 13 1968

%) §3 xu;l‘:\ AL VITH i q. SJULICH
NOBLE G- HOOD
Gerk, W. & District Court

i ashington, and dis-

Coroes nww the platatiff, rorothy

riBses the above styled and nowbered cause of action with prajucics

te the bringiap ol & futare action.
. . ; ‘e 721 Y ” 106
Dated this 5 ay of February, 1964,

i; /if /x—/{f/f /{/(5'//”’1-4/._\_
i t
.\,7 Flain J /
AR SH, vV OULLLY, ‘)1[*'1_11 FEO & BAILE
; {7
By S )) J-/ )/ ’{/{I i mff’/f’z‘i A
A tturm,ys for ;?l aintiff /

Canoes now the defendant, by and through Us counsel of

reGord, nG consents to the dismisseal of the above styled ano numbered

cutne of actiun with wrejudice to the bringing of any future action

HuULssh, HJJA'IUI\ ésr, Bnu'f‘T

by’ ) //S*“‘Z @ —ZS/;

Attorae ys tor Uetendant

IT 1% HEREBY ORDERED that the above styled anc number-

2¢r with prejudica.

gib cause e disnlgn
T : oL
./';/ ) -) “ ' ' .,.-’/ . (‘f o
C R SRR AL S e ’”-/ S i B
UNITGED BTATLE DIQTI 1CT 100G




T TE UNITED STATES DISTRICT COURT FOR THe
NORTSIERI DISTRICT OF CHLAHOMA
United Stetes of fuerico,
Plaintiff,
VE. Civil No. (G-C-12
Kichael L. Ditchkue and
Clove Irene Ditchkus; and
Board of County Commissioners
of Tulsa County, Oklahaws,

Defendants.

e St e S Bt ger® et S T Vo S g i

(W33 { SR C N
JUDGMENT OF FORECLOSURE

7
THIS MATTER comes on Ffor considerstion on this ‘:5’ day of February

1968, the Plaintiff uppeering by Robert P. Dantee, Apsistant United States
Attormey, apd the defendant, Board of County Comiesicners of Tulse County ,
Oklahama, sppeoring by John §. Morgen, Aseistant District Attorncy, and the
defendants, Miclwel 1. Ditchkus and Clova Irene Ditchkus, appesvin: not.

qhe Court belng fully sdvised and heving examined the Iilc hevein
finds that perscnal service vas made on the defendent, Board of County
commissioners of Tulsa (ounty, Oklahome, on Jenuary 18, 1968, snd the
defendants, Micheel L. Ditchkus end Clove irene Ditchkus, on February 2, 1968.

The Court further finde that the defendant, Bosxd of County Com~
missioners of Tulsa County, Oklahoma., hee heretofore filed an Answer disclain-
ing eny ripght, title and intereat in and to the renl property which 1s the
subject of this foreclosure proceeding; and

It appecring thet said defendants, Micheel L. Ditchkus gnd Clova
Irene Ditchiws, bhuove failed to file an Answer herein and thet defzult has
ueen entered oy the (lerk of this Court.

The Court further finds that this is a suit besed upon &
mortgie note and foreclosure on &8 real property mortgage pecuring seid
morteage note and that the real. praperty described in gaid mortpage Is
locoted in Tulsu, Yulss Coumty, Oklehoma, within the Rorthern Judicial
District of Ckladwan.

e Cowst further finds that the materiald sllegations of Plaintiff's

Conplaint arc tnue and correct;

S e i — A ————_n



het the defeniants, Michael L. Diteldus wund Clove Irens Ditehkus,
did on Jume 1, 2904, execute and deliver to J. S. Gleagon, Jr., as Adminlstrator
of Veteyans APFadrs, hip mortgege and mortgege note for the sun of 39,550.00,
with intevest thereun ut the rate of ‘)g per sppm end further providing for
ihe payment of montuly installments of principal and intereat; wond

It further appears that the defendsnts, Micheel L. Ditchlas and
Clove lrens Ditehkes, weée defaull under the terme of the aforesuid moiytgage
note and mortyare by rcason of their failurc to meke the monthly insteliments
due thereon on Awust i, 1967, whlch default hes continued, and thot Ly reamcn
thereol the defendants are now indebted o the Fieintiff in {the sum of $9,154%. 32,
an wmpeld principl, witi interest thereon at the rate of 536 per annun from
August 1, 1967, untlli paid, plus the cost of thie actlon accrued sl accrudng.

IP I THRAFORE ORDERED, ADTUDKED snd DECHEED that the Plaintiff,
United States of Amerlos, bave and recover Judgment aguinst the defendants,
Michael L. Iitchius and Clova Ivene Ditchkus, for the sum of §9,104.32, with
interest thereon st the rate of 4% per annus from August 1, 19C7, wntil paid,
plus the cost of this actlon accrued and accruinge

IT 15 FURPHER ORDERED, ADJUDGED end DECREED that upon feilure of
the defendant to sstilsty Plaintiff's money judgment herein, an Order of Sale
igsue to the United States Marebal for the Horthern Matrict of Oklahome,
commanding him to advertise end sell, witl appraisement, the whove-described
real property und apply the proceeds thereof in sstisfactlon of Plaintiff's
Judgment. ‘The residue, if amy, to be deponited with the Clerk of the Court
to avalt further order of the Court.

I7 It FUXTHRK ORDERED, ADJUDGED and DECREED that fran and af'ter
the sale of seld property, under apd by virtue of this judgnent and decree,
the defondants naxl esch of them and all pervons claiming under them sinee the
riling of the complaint herein be and they ere forever barred and foreclosed

of any wight, title, interest or claim in or 0 the resl property or any part

thereof .
e ‘o
g ,g,.d ,féla/v;. e
UNTTED BTATES DISTRICT JuDae
AEPROVED: -

'. m S L’d -~rﬁ-ﬂ-4£,)
'..‘...,,___._.w*..zu.,_. [P —
ROBERT P. GANTEL
Aasdistant U. 0. Allorney
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA
MR, JOHN F, LAIRSON,
Petiticoner,
68.C-31
vs.
UNITED STATES OF AMERICA, i
F f . '_:"-(-'
Respondent, P ;di[)

FEr o ojens

ORDER NOBLE ¢, HCOOD
Cierk, U. 8. District Court

The Court has for consideration the Petition for Writ
of Declaratory Judgment Seeking Equal Justice, filed by the
petitioner herein, and being fully advised in the premises
finds:

That heretofore, in Criminal case number 14,420,
the Court, on two different occasions the Court advised the
petitioner that more‘than 120 days had expired since the
imposition of sentence, and the Court would not modify the
sentence imposed hecause of lack of Jurisdiction.

The Court further finds that on November 2, 1967, pet-
itioner filed a motion under §2255, being assigned number 67-C.214,
and on November 23, 1967, with John Frank Lalrson present and
represented by court appointed counsel, a full and complete
evidentlary hearing was had on the clalms asserted by the
petitioner, and said motion was denled.

The petltioner has now filed the instant actlion, once
again complaining concerning the sentence imposed by this Court,

The purpose of the Declaratory Judgment Act 1s to have
a declaration of rights not theretofore determined and not
to determine whether the rights theretofore adjudicated have

been properly adJudlecated, The Act should not be invoked as




™~
L

a substitute for an appeal, an order the Court has no Juris-
diction to grant, nor should a declaratory judgment be granted
unless it will terminate the controversy.

This action is in effect a collateral attack on the
sentence imposed by this Court on April 4, 1967,

The Court further finds that petitioner relies on Rule
45(c). Rule 45(c) was repealed in 1966, The Court finds that
Rule 45(b) of the Federal Rules of Criminal Procedure specifically
provides that the Court may not extend the time for taking any
action under Rule 35. Urry v. United States, 10 Cir,, 1963,
316 F.2d 185,

IT IS, THEREFORE, ORDERED that the Petition for Writ
of Declaratory Judgment Seeking Equal Justice be and the same
18 hereby dismissed for the reasons set forth above.

ENTERED this fgizﬁay of February, 1968,

| e




1N THE DLITHICT CGOURT OF THE UNITED STATLS FOR THE NORTHERN
DISTRICT OF GKLABOMA

WILDRED 2100GE, }
}
Flaintlff, 3
)
Ve, } CIVIL MO, 67-0-116

¥

MARIL HOULOWAYT, }

; FILED
1eferdart., 3

FER 14 1968
JOURNAL ENTRY NOBLE C. HOOD

Slerk, U. 8. District Court

HJow on this 13th day of February, 1968, the above captioned
cause coniss on for hearing before me, the undersigned Judge, plaintiff
appearinrg in percon and by her attorney, Donald Church, defondant
appearing by and through her attormeys, Best, Sharp, Thomas & Glass,
by Joseph s, Sharp, and the cause being called for trial, the plaintiff
having anmounced ready, defendant having first moved for & continuance
by reason of the absence of the defendant, which motion was overruled,
gald cause procesded to trial,

2 jury was skkected, evidence heard, thereaiter the partics
watved the right to a further trial by jury, and submitted the watter to the
Court upon stipulation; and the Court finds that the plaintifi has sustained
the allegations in her petition and is entltled to a judgment in the sum
of $10,000.,00,

IT {0 THEREFORE ORDERED, ADJUIHGED AND DECREEL that the
platntif? live ond recover against the defendart the sum of $10,000.00,
together with the costs which she has expended in the prosecution of said

action,

APPROVED 55 TO FORM:
N // /’ /

SO IRAITS G SV S
Dorald Churchy ittémey for Plaintf{

r

. . T
hooL N
b

¥

foseph 4. Juorp, Atformey for Defendant

ol e L




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

HERMINIA VARGAS,
Plaintiff,
va, 68-c-1 «

BELL~-CREEK, INC,, a
Nebraska Corporation,

Defendant, F I L E D
FEB 141968 ~*

ORDER REMANDING NOBLE C. HOOD
Clerk, U. 8. District Court

The Court, being under a duty at all times to in-
quire into its Jjurisdietion, finds:

This case was originally filed in the Superior Court
of Creek County, Drumright Division, on December 7, 1967, and
was thereafter removed to this Court on January 2, 1968,

The Cour: finds, after a careful persual of the
entire file, and in particular the original petition, and
the petition for removal, that Jurisdictilon in the petition
for removal has not been properly alleged.

In the petition for removal, the defendant has alleged
the following:

"The plaintiff, Herminia Vargas, is a resident

of Kansas City, Kansas, and the defendant Is &

Hebraska corporation with principal offices
in Arlington, Nebraska."

The Jjurisdietional allegations in the complaint and
in the petition for removal do not in any wise allege diversity
of eitizenship, bui only diversity of residence, It is diversity
of citizenship and not diversity of residence which gives a
Tederal court Jurisdiction in a case where the requisite Juris-
dictional amount 1s in controversy. The petlitlion must show the

citizenship (or principal place of business of a corporation)

at the time of the commencement of the action, A fallure to so



LN

state is a fatal defect which cannot be correected unless an
offer to amend 18 made within the prescribed statutory perlod
for the [iling of a petition for removal, 28 U.5,C.A. §1446(b)
provides that a petitlon for removal of a civil action ghall be
filed within thirty days after the receipt by the defendant,
through service or otherwise, of a copy of the.initial pleading
or within thirty days after the service of summons upon the
defendant. Yarbrough v. Blake, 212 F.3upp. 133. The perlod
of time has long since explred and to permit an amendment be-
yond the limitatlon fixed would be to ignore the whole purpose
of the act.

Since the file reflects that the cltizenship of the

parties at the commencement of the action, as well as at the

time Tor petition for removal was filed, was not sufficlently

shown, therefore the Jjurisdilctlon of the state court was never
divested. Jackson v. Allen, 132 U,S, 27.

IT IS, THEREFQRE, ORDEKRED that this cause of action be
and the same is hereby remanded to the Superior Court of
Creek County, Drumright Division.

ENTERED this Aslfffay of February, 1968,

- R R b - rrr——
. o rr——————




IN THE UNITEZD STATES DISTRLICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

JOYCE CARCL BROWN,

Flaintiff, 68-C-2 =

Vs,

BELL-CREEEK, INC., a = T T

Nebraska Cérpora%ion, }? 1L }E I:D
Defendant, FEB 14 1968 A

NOBLE C. HOOD
clerk, U. 8. District Court

ORDER REMANDING

“he Court, being under a duty af all times to in-
guire into its jurisdiectien, finds:

This case was originally filed in the Superior Court
of Creek County, Drumright Division, on December 7, 1967, and
was thereafter removed to this Court on January 2, 1968,

The Court finds, after a careful persual of the
entire fille, and in particular the original petitlon, and
the petition for remcval, that jurisdiction in the petition
for removal has not been properly alleged.

In the petition for removal, the defendant has alleged
the following:

"The plalntiff, Joyce Carol Brown, is a resident

of Kansas City, Kansas, and the defendant I8 &

Nebraska corporation, with principal of fices
in Arlington, Nebraska."

The Jurlsdictional allegatlons in the complaint and
in the petition for removal do not in any wise allege diversity
of citizenshlp, but only diversity of residence. It 1is diversity
of citizenship and net diversity of residence which gilves a
federal court Jurisdiction in a case where the regulsite jurls-
dletional amount is in controversy. The petition must show the

citizenship (or principal place of business of a corporation)

at the time of the commencement of the action, A faillure to 8o

i mmn o e o




state 1eg a fatal defect whieh cannot be corrected unless an

sffer to amend is made within the prescribed statutory period

for the filing ¢f a petition for removal. 28 U,S.C.A, §1446(b)

provides that a petition for removal of a civil actlon shall be
filed within thirty days after the recelpt by the defendant,
fthrough service or otherwise, of a copy of the initial pleading
or within thirty days after the service of summons upon the
defendant. Yarbrough v. Blake, 212 F.Supp. 133. The period
of time has long since expired and to permit an amendment be-
yong the limitation fixed would be to lgnore the whole purpose
of tThe act,

Since the fille reflects that the citizenship of the

parties at the commencement of the actlon, as well as at the

time for petitisn for removal was filed, was not sufficiently

shown, therefore the jurisdiction of the state court was never
divested, Jackson v, Allen, 132 U.S. 27.

IT IS, THEREFORE, ORDERED that this cause of action be
and the same is hereby remanded to the Superior Court of
Creek County, Drumright Division,

ENTERED this f&lgiay of February, 1968,

752V
UNLTED STATES DISTRICT JUDGE

DO . i e ————_—



IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

THOMAS E, ROBERTSON,
Plaintiff,
vs.

ROY L. MORGAN PRODUCTION
COMPANY, an COklahoma corporationm,
ROY L. MORGAN, an indiwvidual,
INTERNATIONAIL CARBON, INC., an
Oklahoma corporation, and

CARBON MANAGEMENT, INC., an

Oklahoma corporation, No. 6602

FILED

FEB 151998

Defendants
and Third Psrty Plaintiffs,

vSs.

NOBLE G. HOOQD
Clerk, U. 8. District Court

GENERAL COLLOTDAL CARBON, INC,,
a corporation,

i i R N N I N N N N L

Third Party Defendant.
ORDER

Upon consideraticn ofKPlaintiff's Motion for New Trial or in
the Alternative to Amend Judgment, the Court finds that the Motion
for New Trial should be overruled but that the Motion to Amend
Judgment should be sustained as set out below.

The Court did not find and conclude in its Memorandum Opinion
filed herein that International Carbon, Inc., owned the foreign
rights to the patent. This is shown by the following quote from
said Memorandum Opinion beginning at the bottom of page 8 therecf:

" % % % However, the evidence is sufficient to estab-

lish in International the ownership of the patent in-

volved, and the Plaintiff and General Colloidal should
be restrained from interfering with this ownership of



N

R
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International and to the patent involved in this
case and as well the ownership of Management in
the foreign patent rights."

In addition, the agreement of April 11, 1964, between the
Plaintiff and the Defendant, Roy L. Morgan Production Company

provides:

"The First Party (Robertson) agrees to execute and
cause to be acknowledged a good and valid assignment unto
said mew Oklahoma corporation, International Carbon, Inc.,
for the territory of the United States of America the full
exclusive right and title to said invention and the afore-
said Letters Patent of the United States therefor . . ."
(Underscoring mine)

However, notwithstanding this finding in the Court's Meme-
randum Opinion and the contract provision as set out above the
judgment presented to the Court and approved by all parties as
to form, contained the following: |

"It is further ordered, adjudged and decreed that

International Carbon, Inc,, is the full owner of U. S.

Letters Patent No. 312745 and the pilot carbon black unit

and all foreign patent rights, together with the sole

right of management thereof, which are the subject matter

of this action; and the plaintiff and his alter ego, Gen-

eral Colloidal Carbon, Inc., the third party defendant
herein, are perpetually restrained and enjoined from in-
terferring with such ownership and management."

In view of the foregoing, a corrected judgment should be en-
tered setting out that International Carbon, Inc. owns the said
patent rights for the territory of the United States of America,
and Carbon Managemert, Inc. is the owner of the foreign patent
rights in said patent. The Court is aware of no reason, and none
has been presented to the Court, why Carbon Management, Inc., is

not the owner of said foreign paten. rights and why it is not

capable of owning such rights.
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Plaintiffs complain in said Alternative Motion in paragraphs
4, 6, 11, and 12 thereof, that theCourt erred in awarding the De-
fendant, Roy L. Morgan, an individual, a judgment on his crossclaim
against the Defendant, International Carbon, Inc. in the amount of
$141,311,93. Plaintiff asserts that this judgment is premature and
violates the provisions of the agreement between the Plaintiff and
the Roy L. Morgan Production Company, which agreement is dated April
11, 1964, and is Plaintiff's Exhibit Ne. 1 in the case, It is true
that under this agreement Roy L. Morgan Production Company would not
be entitled to recover this sum of money from International Carbon,
Inc., at this time had its funds been advanced to International Carbon,
Inc., But this judgment is not in favor of Roy L. Morgan Production
Company but is in favor of Roy L. Morgan, an individual, who the evi-
dence shows and the Court finds personally from his own funds advanced
these moneys teo and for the benefit of International Carbon, Inc.
Said agreement provides as follows:
", . . In %his comnection, it is specifically understood and
agreed by the First Party (Robertson) that Second Party, (Roy
L. Morgan Production Company) does not by any covenants con-
tained herein, either expressly or impliedly, agree to obli-
gate itself, its directors, officers or employees to person-
ally furnish any of the capital funds for the operation of
said new corporation or for any of the purposes for which
money is to be raised under the terms of this Agreement. The
Second Party itself shall have no obligation whatsoever to pay
the aforesaid $20,000.00 or any of the sums sought to be ob-
tained or arranged for by Second Party under the terms of this
Agreement, Second Party's obligation with regard to financing
extends only to the exercise of its best efforts to promote or
arrange for such financing which it is contemplated will be
procured from independent sources through means such as pledg-
ing the assets or income of the new corporation."
Thus, it was contemplated and agreed that Roy L. Morgan Pro-
duetion Company would procure needed financing for International

Carbon, Inc., from independent sources. Roy L. Morgan Production

Company did this by getting the funds from Roy L. Morgan, an indi-




vidual, an independent source as contemplated by the provisions of
said agreement, Roy L. Morgan Production Company might not be en-
titled to reimbursement of funds advanced by it to International
Carbon, Inc. until funds are available in International Carbon,
Inc. for such reimbursement, but this prohibition does not apply
to funds advanced from an independent source such as Roy L. Morgan,
an individual, as provided in said agreement.

Roy L. Morgan, an individual, as an independent source of
funds, advanced and made available to International Carbon, Inc.
funds or the equivalent of the value of $141,311.93. He is there-
fore entitled to have judgment against International Carbon Co.,
Inc. for said amount on his said cross-claim, The Court recalls
that during the trial the Plaintiff did not take the position that
Roy L. Morgan, an individual, was not entitled to recover anything
from International Carbon, Inc., on his cross-claim for funds ad-
vanced to International Carbon, Inc., but only contested the amount
he was entitled to recover. And in the Plaintiffs Alternative Mo-
tion now under consideration, the Plainfiff is still agreeable that
Roy L. Morgan, an individual, should have a judgment agaigst Inter-
national Carbon, Inc. for funds he advanced said Company, but only
for $66,431.22 instead of the sum of $141,311,93, which is the total
amount of funds or the equivalent advanced by Roy L. Morgam, an in-
dividual, for the benefit of International Carbon, Inc.

As to paragraph 13 of the Alternative Motion in which the
Plaintiff claims error on the part of the Court in awarding Roy L.
Morgan, a salary of $2,000.00, the Court states that no such award
was made by the Court in this case, and no such figure was allowed

or included in arriving at the above mentioned sum of $141,311.93,




The other matters raised by the Plaintiff in said Alterna-
tive Motion have been carefully examined and considered by the
Court and each is deemed to be wholly without merit.

Plaintiff's Motion for New Trial is therefore overruled and
Plaintiff's Motion tc Amend Judgment is sustained to the extent
set out above. Counsel for the Defendants and Third-Party Plain-
tiff will prepare a corrected judgment in conformity with the
above, submit the same to counsel for the Plaintiff for approval
as to form, and then submit the same to the Court for signature
and entry herein.

It is so ordered this Jié:’day of February, 1968.

"‘L’"’; . "} e .

Fred Daugherty e 7
United States District Judge




IN THE UNITED STATES DISTRICT COURT FCR THE NORTHERN

DISTRICT OF CKLAHOMA

HARTFORD ACCIDENT & INDEMNITY
COMPANY, A Corporation,

Plaintiff,

v

V8. NO. 67-C-10%
SUSAN SNYDIR, Administratrix of the

Lstate of L, L. 3NYDER, JR., Deceased,
MARJORIE 7. SNYDER, BEAULA SNYDER,

BILLY H. JONES, JR., and BILLY H. JONES,
His Fathey, EMMIT ], BEAN, Father and Next
of Kin of JOSEPH M, BEAN, Deceased, and
VIRGINIA GILMCRE , Mother and Next of Kin of
RICHARD R. GILMORE, Duceased,

FILED

FEB 1198

NOBLE C. HOOD
Clerk. 1]. 8. District Court

R e

Defendants.

ORDER APPROVING SETTLEMENT, DISBURSING FUNDS,
AND DISMISSING CAUSE OF ACTION

The Court finds the claims of the parties hereto have been settled
and compromised in accordance with a Stipulation for Seitlement entered into

by all of the partizs to this action on February JEL,IQE)S.

The Court finds such Stipulation should be approved in all respects
and Plaintiff in this cause, Hartford Accident & Indemnity Company, A Corporation,
should be exonerated from any further liability under its Policy No, 38 EC 528803
rasulting from any legal liability for which Plaintiff might be contractually responsible
under such insurance policy, resulting from an automobile collision occurrihg at
the intersection of Fourth Piace and Hudson in the City of Tulsa on April 28, 1967,
all as set forth more completely in Paragraph II of the Complaint herein iiied, and

it is

ORDERED, that this action stand dismissed with prejudice, at

Plaintiff's cost, upon the payment by Plaintiff to the various Defendants as

e AR AR £ . B



follows;

(&) Susan Snyder, Administratrix of

tne Lastate of L. E. Sayder, Jr.,

Tceeased $ 5,600.00
{b} Marjorie J. Snyder 16,300.00
{c) Beaula Snyder 100.00
{d) Billy H. Jones, Jr. 2,000.00
(e} Billy H. Jones, S5r. 2,000.00
(f) Immit 7. Bean, Father and Nex: of

Kin of Joseph M. Bean, Deceased 1,000,00

{¢)  Virginia Gilmore, Mother and Next
of Kin of Richard R. Gilmore,
Deceased, 1,000.00
TOTAL $28,000.00

and, it is further

ORDERED, thet the Hartford Accident & Indemnity Company, &
Corporation be exonerated from any further or future liability resulting from its
opbligations under its Policy No. 38 EC 228803, issued for the penefit o josepnine
C. Jordan, as respects liability created by virtue of an automobile collision occurring
at the intersection of Fourth Place and Hudson in the City of Tulsa, on April 23,

1967, and it is further

ORDIZRED, that this cause of action aifects only the obligation of the
Hartford Accident & Indemnity Company, A Corporation, to the varicus Jefendantis,
and shall not act as a bar to any further litigation which any or all of such Defendants
may sce fit to pursue.

DATED this Z_)foddy of [ ebmc;z}/}-%{s \4 2
A
ﬂ o LHL_- @w

ALLEN E. BARROW
United States District judge

AFPROVID: :
/ /- 7/ / //*w'
A. M. Cbvingion, év/rtomey for Hartiorg

Accicent & Indemnity Company, Plainuiff

ot Ak i - L e i ——————— E ——



WALKER , IVERSON & TARRAR

By & P :) A Wanr,
ornevys for Susan Snycer,

Administratrix of the Estate of L. E.
Snyder, Deceased, Marjorie J. Snyder,
and Beaula Snyder

HUDSOI/\/L-,:’.,WHEATQN & BRETT
omiy gy
/_"/’4 ] /.‘/\\_ /I /)///{/]i///;//

Attorneys for Billy H. Jones, Jr., and
Billy H. Jones, His Father

By

" ‘f‘ - . -
P

EMMIT T. BE%F‘?, Father and Next of Kin
of Joseph M. Bean, Deceased, Proc Se

RUCKER & TABOR

By Z o

Attorneys for Virginia Gilmore, Mother
and Next of Kin of Richard R. Gimore,
Deceased



IN THE DISTRICT COURT OF THE UNITED STATES
FOR THE NORTHERN DISTRICT OF CKLAHOMA

WAYLAND SMITH,
Plaintiff,
Vs -

EDWIN L. COX, JAKE L. HAMON and
ROSMO OIL COMPANY,

Defendants and B, £ C GG
Third Party
Flaintiffs,

FILED
FEB 15 1968

NOBLE C. HOOD
Cierk, U. 8. District Court

Vs -
GRANGER ELECTRIC, INC., a corporation,

Third Party
Defendant.

e e Tt et et Tt St et At it et W e ettt

ORDER DIRECTING PLAINTIFF TO MAKE APPLICA-
TION FOR INTERLOCUTORY APPEAL

Now or. this 12th day of February, 1968, the above entitled matter came
on for trial; all parties being present and announcing ready, a jury was duly im-
paneled, opening statements presented, and the plaiﬂntiff proceeded with the intro-
duction of his evidence. Thereupon, plaintiff attempted to introduce into evidence
his Exhibit No. 2, being the grazing lease under which the plaintiff now holds the
grass lands in question, for which damages are sought herein to a portion of said
lands by reason of a fire. Objection was made by the defendants to the introduction
of said lease insofar as it would enable the plaintiff to recover damages for the
full term of said lease.

Whereupon, the court called 2z recess and out of the hearing of the jury
a conference was held wheireby the following facts developed:

A. Plaintiff had leased the lands in question, together with other
contiguous lands, for approximately thirty years from the same lessor, said

parties operating under three-year written leases,
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B. That plaintiff's Exhibit 1 was a lease of said lands from April 1,
1963, to April 1, 1966,

C. That plaintiff, at the request of lessor, held over under the terms
of the prior iease. without a written lease for the year from April 1, 1966, to
April 1, 1967.

D. That the plaintiff holds the lands in question at this time under a
written lease from April 1, 1967, to March 30, 1970, which lease on its face
is dated March 8, 1967. (Plaintii{’s Exhibit 2}.

E. That the fire which occasioned damage to a portion of the leased
lands occurred on March 1, and March 2, 1967,

The plaintiff made an offer of proof that if the plaintiff, Wayland Smith,
the lessee, and Donald J. Stuart, the lessor, were permitted to testify in open
court, that they would testily to certain matters pertaining to the above leases,
certain oral contracts and negotiations with relationship to when the terms in
the lease marked piaintiff's Exhibit 2, were actually agreed upon, and other
matters with regard to the intentions of the lessor and the lessee inscfar as the
leases were concerned, and other matters to explain said leases. Objection to
said offer of proof was made by the defendants on the grounds that it was an
attempt to vary the terms cf written contracts by parol evidence and therefore
inadmissible. Said objection was sustained by the court.

The court, upon due consideration, {inds that under substantive law
existing in the Stete of Oklahoma, that the plaintifi, as a lessee, should only
be entitled to recover damages for the period from March 1, 1967, to March
31, 1967, and that he woulc not be entitled to any damages to the grass for the
terrm of the lease under which he is presently holding said lands, by reason of
the fact that this .ease shows on its face to have been executed on March 8,
1967, which was sevendays subsequent to the fire which cccasioned the damage.

The court furthe:r finds that Donald J. Stuart, the lessor, would be
the only one entitled to a claim for damages for the period after March 31,
1967, but further, the court recognizes in discussion with counsel, that Mr.

Stuart, as the lesscr, having executed a new lease to take effect subsequent



to March 31, 1967, for a rental sum greater than the previous lease, that it
would appear on the surface that the lessor would have a very difficult time
proving any damages, but that it was the court's opinion that the lessee was
not entitled tc any damages to the grass subsequent to the termination date of
his last existing lease, to-wit; March 31, 1967.

The court further finds upon consideration of all factors, that tlﬁs is
a proper set of circumstances {for an interlocutery appeal under the provisions

of Sec., 1292 (b) of Title 28 of the United States Code, as it is apparent to the

court that if the ¢ourt is in error in its determination of the period of time for
which the plaintiif is entitled to damages, that it would necessarily mean that
the matter would have to be retried, and the court feels that by the granting of
the interlocutory appeal to the plaintiff, that it will save at least an additional
trial, and the United States Court of Appeals could prevent this happening by
passing on the guestion of law at this time, before the parties proceed to actual
trial,

The court further f{inds in this connection, that the case will take
approximately two days for actual trial, at a great expense to all parties con-
cerned. .

The court further finds that upon consideration of all of the relevant
issues and facts invelved in this action, which have been brought to the attention
of this court, together with all eguitable considerations, that the determination
of the time for which the plaintiff, as the lessee, is entitled to recover damages
herein, involves a controlling question of law to which there is substantial
ground for a difference of opinion, and that an immediate appeal from the order
of this court would materially advance the ultimate termination of the litigation,
and the plaintiff is hereby directed to procead with the filing of an application
with the United States Court of Appeals for an order of that court granting per-
mission for the plaintiff to appeal and to have said court determine at this time
the question of law involved herein, so that the trial court may proceed with
the actual trial of said case, and that the court and parties under the decision
of the appellate court, may proceed with their evidence, knowing the proper

tirne for which damages are actually recoverable by the lessee.
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The court further finds that trial proeeéding should be stayed and the
same stricken from the dceket, awaiting determination by the United States Court
of Appeals on the point of law involved herein.

IT Is THEREFOREZ ORDERED, AJJUDGED AND DECREED BY THE
COURT That the proceedings in the above case are hereby stayed; that said case
is hereby stricken from the jury docket pending determination by the United States
Court of Appeals on the point of law involved herein, if said court grants per-
mission to hear said interlocutory appeal,

IT IS FURTHER ORDEREDR, ADJUDGED AND DECREED BY THE
COURT That the determination by this court of the correct rule of law to be
applied for determination of the time during which the lessee is entitled to re-
cover damages involves a controlling gquestion of law to which there is sub-
stantial ground {or difference of opinion, and that an immediate appeal from
the order will materially advance the ultimate termination of the litigation.

IT Is FURTHER ORDERED, ADJUDGED AND DECREED BY THE
COURT That plaintiff proczed immediately and within ten days from the date
of this order, to file his application with the United States Court of Appeals,

for permission for that court to hear said appeal.

ALLEN E. BARROW
JUDGE, UNITED STATES DISTRICT
COURT ¥OR THE NORTHERN DIS-
TRICT OF OKLAHOMA

APPROVED:
FILES, MAHAN AND WILSON

BY: W, ROBERT WILSON
Attorneys for Plaintiff

GREEN, FELDMAN AND HALL

BY: WILLIAM 5. HALL
Attorneys for Defendants and
Third Party Plaintiffs

ARTHUR MEY ER
Attorney for Third Party De-

{fendants




UNITE D STATED DISTRICT CUUR'T FOR THE NORTHERN
DISTRICT CF GKL AU S

Lois Bolland, . . . Plaintiff, }

j
ve. ) No., 67 C 149

) .
Safeway Stores, Inc,, 2 } f i H.,J h D
Corporation, v - . Defendant. H

FEB i3 1908
ORDER CF REMAND NOBLE C. HOOD

Clerk, U, 8 Distriet Court

Cn thig 13tn day of February, 1968, there was heard the written and
oral motion of the plaintiff requesting permission to amend the prayer herein to
the sum of $19, H0C, 06 and requerting permiselon to join an additicnal party
defendant, and requesting thie matier be remanded to the state court from whence
it war removed. This court being advised and aware of the premizes, finds, and

IT I HEREBY ORDERED, ADJUDGED AND DECREFED that upon the
proviglons and circurnstances set forth in plaintiffts motion thiz matter is hereby
remanded to the District Court of Tulsa County, Gklaboma,

IT IS FURTHER OURDERED, AQJUDGED AND DECREED that The
Travelers Indemnity Company be, and is hereby relleved of any and ail ilability

and responsibtlity upon the removal bond filed herein.

M«/ /[ /gyw

Y, 5. District Judge

Approved:

Attor.ne)-r for : laintiff

Attorney for Defendant -

heb /rh



IN THE UNITED STATES DISTRICT COURT FOR THE NORTHERN
DISTRICT OF OKLAHOMA

JESSE FOREMAN
Plaintiff

CIVIL NO. 67-C~209 -~

FILED

FEB 19 1968

vSs

LONZO NEIL SIMMONS,

Nt et St Mo M Nt M St

Defendant

STIPULATION OF DISMISSAL WITH
PRETUDICE NOBLE C. HOOD
Jlerk, U. 8, District Court

Come now the plaintiff, Jesse Foreman, through her attorney,
Hughey Baker, and the defendant, Lonzo Neil Simmons, through his
attorney, Joseph F. (Glass, and stipulate that the above captioned
cause of action be dismissed with prejudice to filing a future action

herein,

BAKER i&;AKER
By AL eGPy 4/‘/’}/ //‘_ .

Hughe{ Bq,)(er, Attorr{ey/for Plaintiff

BEST, SHARP, THOMAS & GLASY

By: . !‘;/«Q/}/'bf/— A o/

7

/IOSepkﬁ.’élasﬁ', Att%r\'ﬁey for Defendant

e
ORDER
And now on this/ % day of February, 1968, there came on for consideratio:
before me, the undersigned Judge of the United States District Court for the
Northern District of Oklahoma, stipulation of the parties hereto of dismissal,

the parties having hereto advised the court that all disputes between the

parties have been settled.

~

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that the above
styled case be, and the same is hereby dismissed with prejudice to the right

of the plaintiff to bring any future action grising from said cause of action,
-~ . : i

& e
- . = o e
(a0 L - ’ )? Sdete S

z

Judge
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IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA

THOMAS E. ROBERTSON, )
Plaintiff, )
v. )
ROY L., MORGAN PRONUCTION COMPANY, )
‘an Oklahoma corporation, et al.,
)
Defendants and
Third-Party Plaintiffs, ) Ne. 6602
- ) ED
GENERAL COLLOTDAL CARBON, INC., ) -~ 1 L E
a corporation,
) £ry 21193
Third-Party Defendant,
) NOBLE €. HOGD

Clork, U. S District Ceurt
CORRECTED
JOURNAL ENTRY OF JUDGMENT

Pursuant to the Order of the Court made February 153, 1968,

the Journal Entry of the Judgment entered September 19, 1967, 1is

hereby corrected to provide as follows:

|
i
NOW on this 19th day of September, 1967, the above entitled

matter comes on for trial pursuant to assignment heretofore made,
before the undersigned Judge of this Court,

The plaintiff is present in person and by his attorney,
David H, Sanders of Sanders, McElroy & Whitten, and witnesses. The!
defendants and third party plaintiffs appear as follows: Roy L.

Morgan Production Company, an Oklahoma corporation, and Roy L.

Morgan, an individual, in person and by their atterney, Lewig C. |

Johnson of Johnson & Fisher, and witnesses; International Carbon,

rhird party defendant, General Colloidal Carbon, Inc., a corpora-

?ion, by David H, Sanders of Sanders, McElroy & Whitten; and Carbon‘

|
!
1
Tnc., an Oklahoma corporation, by Tony L, Waller and witnesses; ‘
|
I

anagement, Inc., an Oklahoma corporation, appears not, but is L

Wholly in default,

T e r——: o= = cp e e -
JETEPUUT UV ——



411 the parties having announced ready for trial and witness-

-es being first duly sworn, the plaint iff presents his evidence and
lannounces rest. Thereupon the defendants and third party plain-

ttiffs, Rov L, Morgan Production Company, an Cklahoma corporation,

\
‘|
i
|
i1s recessed for further trial to the 24th day of October, 1967,

Roy L. Morgan, an individual, TIntermational Carbon, Inc., an Okla-

homa corporation, present their evidence; and thereupon said cause

1
ﬂat which time all parties are present or represented as previously

‘shown, and thereupon the defendants present additional evidence and

lannounce rest, The plaintiff thereupon presents evidence in re-
buttal and announces rest and the case is closed, Thereupon the
court takes sald cause under advisement,

Thereafter cn the 14th day of December, 1967, the Court
ibeing duly advised makes separate findings of fact and conclusions

of law as set forth in a separate Memorandum Opinion duly filed

herein on the 14th day of December, 1967, which is hereby referred
%to and made a part of this judgment; and the Court being fully
1advised in the premises and based upon the special findings of
ifact and conclusions of law made herein,

| ORDERS, ADJUDGES AND DECREES that the plaintiff has failed
to sustain the separate causes of action set forth in his Complaint
and the causes of action set forth therein are each hereby ad-

+judged against the plaintiff and the relief sought is denied, and

all of the causes of action in the Complaint are hereby dismissed.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that on the
‘hhird Party Complaint and Counterclaim of Roy L. Morgan Production
'Fompany and Roy L. Morgan, individually, against the plaintiff,
|‘Thomas E. Robertson, and the defendant, General Colloidal Carbon,
‘;nc., that the evidence of Morgan Production Company and Rovy L.
&organ is not sufficient to sustain the allegations and claims

For damages, for conspiracy and malicious interference with




w |

contractual rights, as alleged in Count One of said Counterclaim,

and for damages for loss of sales of foreign patent rights as

.alleged in Count 7Tour of said Counterclaim, and Third Party

iComplaint, and each is hereby denied and adjudged against Roy L.

iMorgan Production Company and Roy L, Morgan, individually, and

isaid Third Party Complaint and Counts One and Four are hereby
idismissed.

IT IS FURTHER ORDERED, ADJUGED AND DECREED that International
;Carbon, Inc., is the owner of, (1) the United States Letters Patent

INo. 3,127,245, and all rights thereto for the territory of the

United States of America, and (2) the pilot model carbom black

Eunit, and (3) together with the sole right of management thereof;

‘that Carbon Management, Inc., is the owner of all the foreign

ipatent rights in and to sald patented invention; that the plaintiff

iand his alterege, General Colleidal Carbon, Inc., are hereby

iperpetually restrained and enjoined from interfering with the

‘ownerships and management of International Carbon, Inc., and of
Carbon Management, Inc,

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Roy L.

0
i

Morgan, defendant and third party plaintiff herein, have and
!

'recover judgment upeon his cross-claim, as amended, against the
‘defendant, Intermational Carbon, Inc., in the sum of $141,311.93,

with interest at six per cent per annum from this date until paid,

for personal funds advanced to International Carbon, Inc., for its

‘use in operating said company, constructing its pilot carbon
black unit, and to pay legal expenses of litigation brought or
| . L .
Faused by plaintiff herein, and execution is hereby authorized

for the recovery thereof, together with costs herein,

P NS . A LI Lt i 2iam S e e e —_——r




Each of the parties are allowed exceptions to the adverse

' findings, conclusions and judgments herein,

¥
DONE this __72/ day of (zé%55344fdfbty , 1968,
4

o L %,

i
ﬂ U. 8. District Judge;}

i\

|:

IIAPPROVED AS TO FORM ONLY:

1

=}SANDERS, McELRQOY & WHITTEN

1iBy ) ) -
il David H, Sanders

Attorneys for Plaintiff and
HGeneral Colloidal Carbon, Inc,
']

|
JOHNYSON & FISHER

?BY ik ﬂ{?fij%igi“”ﬁﬂqui“

Lewis C, Johdgorn
Attorneys Roy L. Morgan Production
Roy L. Morgan, individually

\\\‘___,f’/’Tony Wall ) Attorney for C>H/£/€’}\EQh\\\\\\\

Inte natDnal arbo , Inc,
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IN THE UNITeD STATES DISTRICT COURT FOR
THL NORTH RN DISTRICT OF OKLAHOMA

LONNI& C, MrGUIRKE, JR.,

Flaintiff,

-t -

No. 67-C-124

GIBBONS ADVERTISING AGENCY,
INC., an Oklahoma corporation;
BiTTY GIBEONS CODY, individuslly
and as kxecutrix of the Estate of
Jesse B, Gibhons, Deceasad;

JOHN B. GIBBONS and SHIRLEY
BROACH,

FILED

FER 221968

NOBLE C. HOGD
Clerk, U. 8, District Cour.
Defendants.

B i i . Tk Wo R e Y

JUDGMENT OF DISMISSAL

WHERKAS, the court being advised in the premises finde
that this action should be dismissed with prejudice.

NCOW, THEREFCRE, B& IT ORDeERED, ADJUDGED AND
DECRELED that on the Znd day of Febr uary, 1968, a dismissal with
pr ejudice was filed in this cause and it ig, therefore, hereby and by
these presente ORDERED AND DECRELD that this cause be dismissed

with prejudice, this o734 day of February, 1968.
o

JUDGE OF THe UNITLD STATES
DISTRICT COURT FOR THE
NORTHLZRN DISTRICT OF OKLAHOMA,
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I THE UNITED STATES DISTKICT COURT FOR THE
HORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERTCA,

Vi

Articles of device consisting of;
Approximately 1% carrying cmses, sach
containing one wilabeled device, bearing
"U.8. Patent No. 3,050,695," and an
instruction booklot entitled, “The Way
To Iasy Pigure Beauty Care Contrex ww-,"
Approximately 15 carrying cases, each
containing cne device and an instruction
booklet, labeled in part (main panel of
device) "Hlectronic Exerciser," (booklet)
"Bxercise Without Lffort,”

FILED

FE& 231968

NOBLE ¢, HOOD

3
Iibelant, l CIVIL ACTICH . 68-0=20
; Clerk, U. 8. District Court

Respondent,
oF TION

Tole matter comes on for considerstion on Monition of the Libelant,
United States o’ Amerion, for Defsult Judgment, and the Court, hmving exemined
the fwcte herein, finds thet the Idbel of Informmticn was Piled herein on
Janvary 24, 1960; thet s Monition wes duly issucd and served by the United States
Marshel for the lorthern District of Oklehome on January 2k, 1968; thet nelther
Contrex of Tulsa nor any other claimant has appeared or otherwice moved herein.

The Court Pinds thet the Libel of Information allegetions are true
and -correct; thet the srtieles of device and litereture described therein and
selzzd by the United Stetes Marshel were migbranded when ghipred and vhile held
Tor sale after shipment in interstate commerce; that such articles of device and
literature are within the Jurisdiction of this Court; that such articlen of
device and litersturc are fneffective, misrepresented, and mey cause involuntery
contractions and rolaxation of miscles and arc lisble for selzure and disposition
pursuant to the provisions of 21 U.£.C. 352(a) end 352(£)(1), aud

The Cowrt further finds thet the articles of device mentioned herein
were mishranded when introduced into and while in interstate commerce and while
being held for sele and that said articles of device cemnot be galveged for any

useful purposc.



IT I¢, THERIFORE, ORDERED, ADJUDGED, end DECREED BY THE COURT that
all of the misbranded articles of device and literature seized and held by the
United States larchal for the Northern Distriet of Oklehome vnder and pursusnt
to the Monition neretufore issued and served hareln be and they arc hereby
ORDERED forfeitel to the United States of Amerles and the Unitec States Mershal
for the Northern District of Oklabame 1s ordered end directed to destroy said

articles of device becsause they camnct be salvaged for any useful purpose.

P

HUBERT H, BRYANWT
Asaistant U. 5. Attornay




UNITED STATES DISTRICT COURT FOR THE NORTHERN
DISTRICT OF OKLAHOMA

Mary L. Willhite, . . . Plaintiff, ) /
)
ve. ) No. 68 C 34
)
Stella . Hamdiiton, . . . Defendani. H
clLED

FLB 23 1968
”

i P.. /. DISMISSAL WITH PREJUDICE ~ NOBLE C. HOOD

Cller Clerk, 11, S, District Co%

All isgues involved herein having been fully settled and compromiced,
the above case is dizsmissed with prejudice to the right to bring a future action,

Dated this____l_iday of February, 1968,

S e
‘ Plaimtiff
o
e
S Attorn.ey i’or -Piainttff
Dy

Attorney for Defendant

rdh/mh




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

Frank J. Hunter, Plaintiff,
vs.

Missouri-Kansas-Texas Railroad Company,

a4 corporation, and St. Lowuis-San Fran-

cisco Railway Company, a corporation,
Defendants,

and
Missouri-Kansas-Texas Railroad Company, No. 6163 Civil
4 corporation,
Defendant and Third Party
Plaintiff,

FILED

FEB 27 1968

vs.
HRalliburton Company, a corporation,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Third Party Defendant. NOBLE C. HOooD

Clerk, U, S. District Court

CRDER

Upon consideration of Plaintiff's Motion to Amend and Revise
Findings of Fact aad Cenclusions of Law, the Court finds that the
same should be denied.

As to Item 1 of the Motion, the Court has found the Plaintiff to
have been guilty o contributory negligence with reference to his ac-
¢ldent and resulting injury in ome or more of the manners specified in
tr: Memorandum Opinion filed herein. This factual determination of
coocributory negligence on the part of the Plaintiff was based on a

<.slderation of all the evidence before the Court and all the facts
and circumstances ¢f the case pertaining to this issue and after hear-
ing the argumenzs of counsel and perusing all briefs submitted in the
case. This, of course, included the claimed emergency,

As to Itum 2 of the Motion, the Court made a finding of fact on

#2ge 12 of the Memorandum Opinion filed herein that Katy Railroad vio-

N

lated the Safety Appliance Act and was guilty of common law neglisence.



This finding was preliminary to a consideration of whether or not
the Plaintiff was guilty of contributery negligence, Plaintiff's
contributory negligence could only be reached herein upon a find-
ing of primary negligence on the part of Katy Raillroad. ”

The requested amendments or revisions to the Memorandum

Opinion of the Court are therefore denied.

It is so ordered, this )?'Z‘ day of £2%4£¢£¢4)L1; s, 1968,
4

En Ao ok,

Fred Daugherty
United States Dlstrlct Judge




IN THE JNITED STATES DISTRICT COURT FOR THE
NORTEERN DISTRICT OF OKLAHOMA

FRANK J. HUNTEER,
Plaintiff,

vs.

MISSOURTI-KANSAS-TEXAS RAILROAD
COMPANY, a corporation, and
S5T. LOUIS-SAN FRANCISCO RATLWAY
COMPANY, a corpora:tion,

Defendants,

and

MISSOURI-KANSAS-TE{AS RAILROAD
COMPANY, a corporarion,
A Defendant and
Third Party Plaintiff,

vs.
HALLIBURTON COMPANY,

a corporation,
. Third Party Defendant.

CRDER

Upon consideration of the Plaintiff's Motion for New Trial and
supplemental Motion for New Trial and supporting briefs, the Court

finds that both Mot:ions should be denied.

S S S N M N S N N S

N N M N N N N Nt s N

No. 6163 Civil

FILED
FEB 27 1968

NOBLEC.HOOD |
Umm,U.S,DEMQ Court

(T

As to Item 1 of the Motiom, the Court did not overlock the mat-

ter set out therein as shown by the Order of the Court entered this

date overruling the Plaintiff's Motion to Amend and Review Findings

of Fact and Conclusions of Law.

As to Item 2 of the Motion, the Court believes the findings of
fact, conclusions of law and judgment dismissing Plaintiff's action

against the Defendants are supported by the great weight of the evi-

dence in the case.

As to Item 3 of the Motion, the Court has not misinterpreted

the law applicable to this case, The Court has found the Plaintiff




to have been guilty of contributory negligence in connection with his
accident and injury. Under the law, as set out in the Memorandum
Opinion of the Court, contributory negligence is a bar to a recovery
herein by the Plaintiff. The contributory negligence found by the
Court consisted of (1) a failure on the part of Plaintiff to use the
safety bar provided for his use while on the brake wheel platform and
(2) his moving and mounting the railroad car with known defective
brakes or under circumstances when in the exerciseof ordinary care
the Plaintiff should have known of defective brakes on the car. In
the conslderation of the defense of contributory negligence asserted
by the Defendant, the Court considered all of the circumstances bear-
ing thereon, including the claimed sudden emergency (Plaintiff did not
plead the same)i/mentioned in said Motion for New Trial. 1In this con-
nection, a sudden emergency does not, as a matter of law, eliminate
the defense of contributory negligence but is a matter to be considered
with all the other evidence and bears on the standard of care required
of the Plaintiff in the circumstances involved;g/In 654, C.J.5, §123a
at pp. 78-79, it is said:
"The rule is well established that, when one is required to
act suddenly and in the face of imminent danger, he is not re-

quired to act as thcugh he had time for deliberation and the
full exercise of his judgment and reasoning faculties. Ordin-

1/ Under Oklahoma law, sudden emergency must be affirmatively
pleaded. See 19 Okla. L. R. 310-311. However, pursuant to
F.R.Civ.P. 15(b}, the Court considers this matter as having
been pleaded,

2/ Luper Transp. Co. v, Barnes, (Fifth Cir.-1949), 170 F. 2d 880.



A

ary care to avoid injury is all that is required, but ordinary
care is required; a sudden peril or emergency does not relieve
plaintiff of the duty of exercising ordinary care for his own
safety. The test is, did he act as a reasonably prudent man
would have acted urider the same or similar circumstances,”
(Inderscoring furnished).

The trier of the facts, therefore, may find that one confronted with

a sudden emergency has exercised the required care under the circum-
stances or may find that notwithstanding the sudden emergency he has
not exercised the required care for his own safety and that except

for this failure his accident: and injury would not have occurred.

This rule of law applies to the contributory negligence of the Plain-
tiff in failing to use the safety bar. This safety or grab bar is to
be used by one while riding the brake wheel platform and an ordinarily
prudent person wouid use it in all circumstances and particularly in
emergency circumstances. The Court has found from the evidence that
the Plaintiff would not have suffered his accident and injury had he
made use of the safety bar and not abandoned the same while riding

the brake wheel platform and that under the circumstances of the emer-
gency, as claimad bty the Plaintiff, the Plaintiff failed to exercise
ordinary care for his own safety under the circumstances. An examina-
tion of those cases cited by Plaintiff as holding that when a person
is confronted with an emergency because of the negligence of another,
such person cannot be guilty of contributory negligence as a matter of
law, reveals that they do not support such proposition but in fact sup-
port the propositioi thet in an emergency a person is still required
to act w:rth ordinary care under those circumstances. This comports
with the above quota frem Corpus Juris Secundum. In Dickinson v. Erie
R. Co., 81 A 104 (N.J., 1911), cited by Plaintiff, the Plaintiff quote
ed from a porticn of the case but neglected to include the following

statement in the case:



"All that was required of a person in such an emergency is

that he act with ordinary care under the circumstances; it

being for the jury to determine whether such an emergency

existed, and whether the traveler acted with due care.™ 81 A.

at p., 106,
it is therefore obvious that the New Jersey court thought that contri-
butory negligence was & fact question to be determined even in the
presence of an emergency. Plaintiff also cites Bulliard v, New Or-
leans Terminal Co., 174 So. 659 (La. App.-1937), but in this case the
Louisiana court made a factual determination as to whether or not
there was contributory negligence in the emergency situation. The
Plaintiff states that "the rule is again set out in the case of' Ckla-
homa Natural Gas Co, v. McKee, 121 F., 2d 583 (Tenth Cir.-1%41). The
Court is unable to find any reference in that opinion to the rule
urged by the Plainrciff, To the contrary, the Tenth Circuit in that

case held that conu:ributory negligence in an emergency situation is a

fact question:

"When in the exercise of ordinary care, the appellee became
conscious cf the peril, it became his duty to act as a reason-
ably prudent person would have acted under similar circumstances.,
{Citations omit:ted) It is not for the trial court, and certain-
ly not for this Court to say what, under the described circum-
stances, a reasonably prudent person should have done, Obviously,
it became the duty of the jury to judge the reactions and impllses

* . ef tte buman mind." 121 F. 2d at p., 586.

The other cases cited by the Plaintiff likewise do not support the
principie of law which the Plaintiff suggests to the Court.

In addition, it is well recognized that if one contributes to
bringing about the emergency he may not take advantage of the legal
doctrine of :udden emergency. 65A C.J.S. §123 at p. 83; Shell 0il Co.
v. Slade, 1». . 2¢ 518 (Fifth Cir,-1943), cert. den. 320 U.S. 772,

88 L. ed. 462, 64 S.Ct. 75. Under the second factual finding of con-

tributeory negligence as above mentioned, the Plaintiff is deemed to




have contributed to the emergency he claims and therefore cannot

avail himself of the coctrine. The Plaintiff should not have moved
the railroad car with knowledge or under circumstances where he

should have known that it had defective brakes. 1In this comnection,
under the evicdence, the Plaintiff would have discovered defective
brakes by attempting to release the same. He is charged with know-
ledge that he could not move the railroad car with a winch line with
the brakes fixed end that the railroad cars are spotted with brakes
fixed. The Couart actually believes and has found under this finding
of contributory negligence that the Plaintiff learned of the claimed
defective brakes before he attempted to move the car. This, of course,
is based on some direct evidence about the function of railroad car
brakes and how cars are spotted and some circumstantial evidence

about the activities of Plaintiff. The Plaintiff is the only person
who knows what he actually did and his memory while being excellent

in all other respects, was incredibly a blank when asked about releas-
ing or attempting to release the brakes on the car involved in his
accident. It is noted that he did remember that he released the
brakes on the other car which he moved with the winch line immediately
before moving the car under which he received his injury., It is, of
course, obvious that the Plaintiff would be confessing contributory
negligence if he would testify that he attempted to release the brakes
on this car as he did or the other car, found that the brakes were
defective and then undertook to move the car with a winch line know-
ing he would have to stop the same with its brakes and while moving

mounted the same to apply known defective brakes.

Tt e e S —————— - [t b ——a e o o
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As tc Item 4 of the Motion, the Court did not commit error in
finding from the evidence as a fact that the Plaintiff released or
attempted to release the brakes on said car before he attempted to
move the same with the winch line. The undisputed evidence before
the Court is that all railroad cars spotted on sidings by the railroad
are spotted with the brakes set. It is réasonable to infer from this
that the Plaintiff, who was engaged to unload and move these railroad
cars, would know this and therefore would release the brakes or at-
tempt to do so tefoire moving a car. He testified that he released the
brakes on the other car before he moved the same by winch line but for
some unexplainec reason he did not recall whether or not he released
the brakes on the car involved in this accident. This lack of memory
on the part of the Plaintiff is incredible. His memory was perfect
on all details as to moving both cars except for this one single but
very important matter. From the evidence and all the circumstances,
the Court has found that the Plaintiff did attempt to release the
brakes or shoulc have as a normally prudent person would have under
these circumstances. If the brakes on the car were defective in the
manner claimed by Plaintiff, they would not have been operative by un-
disputed evidence. The Court further has found from the evidence that
the Plaintiff in attempting to manipulate the brake wheel and release
the brakes on the car with the missing pin, as claimed by the Plain-
tiff, would have found defective brakes. In these circumstances, the
Plaintiff was guilty of sontributory negligence in moving the car with
this knowledge a1d again in mounting the same while it was moving to
attempt to set defective brakes, or the Plaintiff should have released
Or attempted to release the brakes before moving the car in which

e . 1. . -
vent he would have discovered defective brakes.
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As to Item 5 of the Motion, the Court has found from the evidence
before it that the brakes on the railroad car involved would not oper-
ate with the pin missing, as claimed by the Plaintiff, and that this
defective conditior. would be apparent to anyone attempting to manipu-
late the brakes. 7This evidence 1Is undisputed.

As to Item 6 of the Motion, the statements made therein are erron-
eous. TIn the first place, the railrecad car in gquestion was on the sid-
ing near the United States Court House throughout the trial. The Plain-
tiff's expert, Prof, Barton, did inspect the car at that location. A
discussion was had regarding a further inspection of the car by the
Plaintiff's expert for the purpose of preparing the expert to present
rebuttal expert testimoay. The Court did not refuse this additiomal
inspection but offered the Plaintiff an opportunity to make the same.
But the request of the Plaintiff for this further inspection was with-
drawn, as shown by the record, a pertinent extract of which 1s attached.

As to Ttem 7 of the Motion, the Court is not aware of rushing the
trial of this case. One late session in a three day trial was held
but no objection was made to the same. A session was conducted the
next morning with ro objection being then raised, The Court believes
that no prejudice resulted from the night session. The Court further
believes that all parties were given ample time and full opportunity
te present all the evidence they wished to present.

As to Ttem 8 of the Motion, the Court declines to reopen the trial
and receive this additional evidence. It does mot conform to require-
ments for reopening the case on the grounds of newly discovered evi-
dence. See Barron and Holtzoff, Federal Practice and Procedure, Vol.
3, pp. 370-374 and pp. 413-415. Where there is lack of diligence in
procuring such evidence, there is no basis for granting a motion for

a new trial. The only explaration Plaintiff offers for his failure

e —— DL



to present this evidence is that "such failure was inadvertent and
caused by the rush" of the trial. If the omission was "inadvertent"
then Plaintiff implies that the.evidence was available to him at the
time of trial,

Evidence which is nerely impeaching in character does not afford

any basis for reopening a case., Kansas City Southern Ry. Co. v.

Cagle, 229 F. 2d 12 (Tenth Cir.-1956), cert. den. 351 U. S. 908, 100
L. ed. 1443, 76 5. Ct., 697. The situation here is similar to that in

White Pine Copper Co. v. Continental Tnsurance Co., 166 F. Supp. 148

(W.D. Mich.-1958):

"An examination of the Steele (an expert) report and the
affidavit of Steele indicates that Steele had no more infor-
mation as to the facts than was available to all of the par-
ties long before thte trial of this case. The only real value
which Steele's evidence would have for the defendant would be
to show that plaintiff had consulted with experts who did not
support the theory of the plaintiff as such theory was support-
ed by plaintiff's experts who were produced in court. This
does not appear to this Court to be an unusual situation. ¥ # 3
We find nothing in the Steele report and nothing in the affi-
davit of Steele which could be defined by the term, 'newly
discovered evidence.'" 166 F. Supp. at p. 161,

Defendant's expert testified that the brakes on the car could
not be set with the pin missing and that this defect would be readily
apparent to anyone trying to operate the brakes, Plaintiff now de-
sires to present the testimony of an expert who says the contrary.
No reason for failure to produce this witness at the trial is assign-
ed except the inadvertence of Plaintiff and the rush of trial. This
very expert did appear and testified in the case but not on this
point. The sole excuse of inadvertence is the very antithesis of
diligence and does not constitute a sufficient ground for letting in

this evidence at this time. Moreover, it would not produce a differ-

ent result in the case. English v. Mattson, 214 F.2d 406 (Fifth Cir.

1954).
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As to Ttem 9 of the Motion, the same is denied on the basis
of the Order entered herein on Plaintiff's Motion to Amend and Re-
vise Findings of Fact and Conclusions of Law.

As to Irem 1 of the Supplemental Motion for New Trial, the
Plaintiff is in error in concluding that the Court would apply the
same degree oI care to the Plaintiff as to a railroad employee who
had been given special training in the handling of brakes. In con-
sidering the question of contributory negligence on the part of
Plaintiff, the Court cnly considered the Plaintiff in the light of
one acting under the same or similar circumstances as the Plaintiff.
In this connection, the evidence shows that the Plaintiff was engaged
in unloading railicad cars and moving the same with a winch 1ine.

The evidence also shows that he released the brakes before moving

the first car with the winch line and then he set the brakes on this
car after he had nioved it to the desired location. The Court has
assumed that the Plaintiff would have the same knowledge and would
operate in the same mainer with reference to the second car that he
moved., It is also the undisputed evidence in the case that all rail-
road cars when spotted on a siding are left by the railroad crew at
such location with the brakes fixed or set, and that the Plaintiff
in his work in unloading and moving railroad cars would know this as
evidenced again by hiv activities in connection with the first car
he moved on the day involved, Thus, the Plaintiff is not correct in
concluding that the Court ccnsidered the Plaintiff as a trained rail-
road employee.

As to Item 2 of the Supplemental Motion, this Item is essenti-
ally the same as Ttem 7 of the Motion for New Trial. The Court will

refer to Item 7 of the Motion as set out above and merely repeat that

o e A AN 5 1eim . . ¢ At b i s e ——————— e -
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no complaint was wade about the hours of holding court. The alleged
surprise claimed in the Supplemental Motion is not described and the
evidence now desired to be offered after the Court has ruled against
the Plaintiff could and should have been introduced at the trial in
the exercise of due diligence.

As to Ttem 3 of the Supplemental Motion, the Court did not
lead any party to believe what the Court's ruling would be on the
issue of contributory regligence. The record will show that when
this matter was argued to the Court at the trial the Court required
the parties to submit briefs as to whether contributory negligence
on the part of the Plaintiff would or would not bar his.recovery
against the Katy Railrcad. And the parties submitted their briefs.
How Plaintiff's counsel could now say that the Court had indicated
a decision on this point is beyond comprehension. This claimed
error is wholly without merit.

The Court is Ffully satisfied that all parties had a full, fair
and complete hearing. The evidence now desired to be presented by
the Plaintiff does not meet the requirements of newly discovered
evidence and does not justify the granting of a new trial or the
reopening of the evidence in this case nor would it change the re-
sult herein. From all the evidence and circumstances of this case,
the Court is fully convinced that the Plaintiff was guilty of neg-
ligence contributirg to his accident and injury. Under the law this
bars a recovery herein for the Plaintiff,

Accordingly, the Plaintiff's Motion and Supplemental Motion

. o
for New Trial are toth overruled and denied this .= / day of ./

1968. )
7o / ‘ A I._k__
=) 7 L(.(E ""(a’igw &N

‘Fred Daugherty J
United States District Judg

L g spa s+ e e et i e+ e e
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BY THiE COURT: I imagine that we ought to call on
Haliburton now, or we ¢an move ohe or Lwo ways. We can either
call on the plaintiff for rebuttal or we can hear Haliburton.
It doesr't make any partiecular difference how we go, as we
are éoing to hear them all before we get through. So, let
me inguire ol both of you, does Haliburton have any evidence
now?

BY MR. TABOR: I am not going to put ¢on any evidence
to what he has s¢ far. If he rests, I will rest. If he
doesn't, I am golngz to wait and see what he puts on.

BY THE COURT: Alright, now does the plaintiff have
any rebuttal evidence in the case?

BY MR, WEST: The plaintiff rests Ycur Honor.

BY THE COURT: You have no rebuttal?

BT MR, WEST: I am sorry, we have no rebuttal,.

BEY TrE COURT: HNow earlier you were concerned about
your-experts seeing the car and I told yvou I would hear you
on that T you wanted to put on an expert in rebuttal, and
hear you o¢n the matter of the expert seeing the car before
you put him back on,

BY MR. WEST: At this time, to save some time, we will
withdraw that reguest,

BY THE COUR%Z: Alright, you don't wish tg have an
expert either see the car or testify to it?

8Y MR, WEST: Well now, 1f I understand correctly
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that Frisce and Katy have rested their cases.

BY THE COURT: They tell me they have no more
evidence against the plaintifr, |

BY MR, WEST: Then in that event, we rest,

BY THE COURT: You told me that you den't have any
nore rebuttal, but I just want to be sure now that you don't
take the position that you can't have the rebuttal of an
expert and the expert to go see the car, because I am giving
yeu now the cpportunity te tell me that you want your exXpert
to see tie car and you want to put him on in rebuttal and I
take 1t that you deo not.

Bt MR. WEST: We are withdrawing ocur requesﬁ.

BY THE COURTY: Alright.

e AL AL -7 T . ——————— 4 < L ———
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CERTIFICATE

I, R. Lee Cook, do hereby certify that I am a
daly appointed, qualified and acting official court
reporter in and for the United States District Court for
thae Northern District of Oklahoma,

I Tfurther certify that the foregoing proceedings
were taken by me in my cofficlial capacity in stenotype.

I further certify that my sald machine shorthand
notes were later transecribed and reduced to typewriting
under my supervision and that the foregoing is a true
and correct typewritten transcription of the proceedings

ned as aforesaid,

f//k/ L-//( *;
/f- ;Q/fﬂ e \f{gﬂﬁyf’

R. LEE COOK, OFFICIAL CéﬁRT REPORTER
UNITED STATES DISTRICT COURT




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

United States of Awerica,

Plaintilf, | CIVIL ¥o, 67-C-187 —
V5. \
}
Hugh lishone, Jr., and Joecgueline I. \ - _
Manone, husand and wife; and \ F I L E D
Morrison Plubing Co., & corporation, : :
Pefendants. \ FEB 271968
ORDER CONFIRMING MARSHAL'S SALE ‘ 'NOBLE C. HOOD
wlerk, U. 8. District Court .
NOW, on this ‘2(;2 day of February , 1968 , there comes on -

for consideratiorn the liotion to Confirm Sale made by the United States
Marshal for +he Mcrthern District of Cklahoma on

under an Order of Sale dated January 3, 1968 of the following-described

property, to-wit:
Iot 165, Block 3, Hartford Hills Addition to

the City of Tulsa, Tulsa County, State of

Oklashoma, according to the recorded plat thereof,
and the Court having examined thelp.roceedings of the United States Marshal
under the sald Order of Sale, there being no exceptions therelo and uo one
appearing in opposition thereto, finds that due and legal notice of the
sale was given once a weex for four (4) consecutive weeks prior to the
date of said sale in the Tulsa Daily Legal News, & newspaper of general

circulation iz  Tulsa County, State of (klashoma, and that on the day

fixed therein the eforesaid property was sold tothe Admin. of Veterans A:E‘fé-l.irs,
‘he being the higheet and best bldder therefor.

The Court finds that the sale was in &ll respects in conluimily
with the law and Judgment of this Court and was legal in all respects.

I? [S THEREFORE ORDERED, ADJULGED AND DECREED that the United

States varshal's Sele made pursuant to the Order of Sale heretorcre issued

herein, te, aad the same Is approved and confirmed.

IT IS FURTHER ORDERED that Doyle W, Foreman, United States

Marshal for tae Northern District of Oklahoma, execute end deliver to the

purchager, Adiin. cf Veterans Affairs , & good and sufficient deed

for the ebove-described real property.

APPFOVED: Zo&%&/f@/ﬁ~z¢{/n
o UNITED STATES DISTRICT JUDGE

\W)\N \:\ﬁ— iw«w\u/

Hisst il BIRCANT

Ascistant U. 5, Attorney

B L P,
e e A ki vt - 1}



I THE N5 GTATES DISTRICT COURT 1R THE KORTHEWN

DISTRICT OF 03 1AM/

WILSHIRE QLI COMPANY OF 3

TEXAS, & corporatic:, 3
Plaintcirff 5

-y g Na, 5861 = Civil

L. E. RIFFE, ei al., g o
befendants ; F }“ L E D

FEH 281360

JUDGENT or T
- NOBLE C. HOOD

& oF MAGES
ulerk, U. S, District Gourt

This mutter cowes on before the Court on February 14,
1508, upon Fleintifl Wilshire 0il Company's MOTION ¥OR ASSESS-
HENT OF DAMAGES, PURSUANT TO JUDGMENT , AND TAXATION OF COSYS
heretofaore filed o or about Jawuary 10, 1968; and the Court
baving heard representstions end arpument by coungel for the
regpective parties hereto; heving heard testimmmy and having
congidered certain exhibite; having congidered the legal briefs
of the parties; and being satisfied In the prewlges ;

The Court iinds thet six trusts created by L. K. niffe
aod his wife for the bemefit of their daughters (R1ffe Trusts)
gcquired from &, V. Murray 900 shares of the common stock of
Fedstone Asphelt sud Petroleum Company for & total consideration
of 89,000.00. A, V. Marrday had agreed to pive to the Riffe
Trusts one~hels of & commission in the total amount of $16,050.00
paid to him by snco veoufscturing Company for his sggistance in
vhteining for Auco the contract for construction of an agphalt
plane {or Fedstime. The wne~half of the said commiggion,
VELU25,00, was cot actually paid to the Riffe Trusty, but was

credited upon tle nurchgsge price of the ledstone stock. The



balance of the purcheése price, $975.00, was paid in cash by
the Riffe Trusts to 4. V. Murray.

The Court further finds that the 900 shares of Red
gtone gtock were sold by the Riffe Trusts for $36,888.59.
Thus, after deducting the sguwm of $975.00 paid in cash for the
stock, $35,913.59 wae the total realized from the sale of
the Redstome stock and one-helf of the Anco comniggion.

The Court finds that Plaintiff wWilghire i entitled
to have & judgment against Defendant L. E. Riffe in the
awoumt of $35,913.59 together with {nterest upon s&id gum
8t the rate of €% per amoum from the 3llst day of December,

1962 to February 14, 1968, interest being iu the amount of
$11,037.14,

The Court finds in commection with the cleinm of
Plaintiff Wilghire for & recovery of a percentage of the salaries
s8ud bonuges paid o the Defendant L. E. Riffe during the year
in cvestion should be denied and i{m this comnection the Court
finds that Defendemt L. E. Riffe rendered good &nd valuable
gexvices to the rlaintiff Wilshire during said year. That thig
Court denied this claiw, that is the clain for a poarcentage of
the selsriez and bonuses at the end of the trial of the case,
which denial was affirmed by the Appellate Court in that the
Appellate Court did not reverse the tiiel Court in this regard.

The Court finda from the evidence presented thset
Plaintiff Wilshire has expended and peid costs im the amount of
$6,524,23 and that Defendant L. E, Riffe hasg expended and paid
costs in the amount: of $4,736.18 in connection with this action

and the sppeal thereof. The Court further fiuds that, af the

..... e o e



g8ld pum expended by Flaintiff, the sun of $1,121,30
represents coste incurred on appeal to the United States
Circuit Court of Appesls for the Tenth Circuit, as shown
by the certifiicate oi the Clerk of that Court,

The Court further finds that by virtue of the
Judgment rendered by the United Stetes Court of Appesls
for the Teath Circuilt ln this action, Pleintiff Wilshire is
eantitled to recover the said sum of $1,121.30 from Defendant
L. E. Riffe. The Court £inds that, considering all factors
of this actiwm and its outcome, in fairuess and justice,
Plaintiff Wilshire and Defendant L. E, Riffe should each bear
and pay the costs respectively incurred, except for those
costs of $1,121,10 accrued on appeal.

IT 18 THEREFORE ORDERED, ADJUDGED AND DECREED, that
the Plaintiff Wilshire have and recover of and from Defendant
L. E. Riffe the num of $46,950.73, together with the sum of
$1,121.30, or a total of $48,082.03,for all of which let

execution issue,

bated this _Z£7 _ day of ?M@? , 1964,
() Hdloe oA

United Statez District Judge



IN THE UNITED STATES DISTRICT COURT FOR THF
NORTHERN DISTRICT OF OKLAHOMA

United States of fmerices, )
Plaintiff, 3
)
V5. Civil No. 67-C-188
Semuel Eoward and Ella Mae w— g I
Howard, husband and wife, ; = N T S
Defendants. . o
) . plts]

WNOPLE O 2000

Clec 7T 3, THstrici Court

JUDGHMENT OF FORECLOSURE

THIS MATTER comes on for consideration this ﬁ_ﬂd&w off
February 1968, the plaintiff eppesring by Jumes E. Ritchie, Assistsnt
United Btates Attorney for the Northern District of Oklahoma, and the
defendants, Samuel Howard snd Ella Mae Howard, appesring not s and the
defendants, Hoard of County Commissicners of Washington County, Oklahcme
and the County Tressurer, Washington Coumty, Oklahoma, appesring by
Lewis B. Ambler, Bistrict Atterey.

The Court being fully advised and having exmmined the £ile
herein finds thet due snd legel service hes been mede on the defendante,
Semuel Howard and 1lle Mae Howard, by publicatiom in the Bartlesville
Exeminer-Enterprise for six comsecutive weeks beginning December 22,
1967, requiring each of them to answer the complaint filed herein by
January 22, 1968, mnd it eppemring that sejd defendsats have failed
to file en answer herein and their default hes been entered by the
Clexk of this Court; and

The Court further finds that the defendents, Board of Coumty
Camiiesicners of Weshington Counmty, Oklahome end the County Treasurey
Washington County, Oklahoma, have heretofore filed an Answer disclaiming
any right, ti:tle and interest in and to the real property which is the
subject of this foreclosure proceeding; and

The Court further finds that this is & sult based upon a
mortgage note and foreclosure on @ real property mortgage securing
sald mortsage note and that the real property described in said mort-
gage 1s located in Bartlesville, Washington County, Oklaboma, within the
Northern Judicial District of Oklahoms.

The Court further finds that the materjial silegaticns of

Plaintiff's ccmplaint are true and correct;



Thet the defendents, Samuel Howard and Ella Mae Howard , did
on Mey 22, 1064k, execute and deliver to J. §. Gleason, Jr., ac Administrator
of Veteruns 4ffairs, their mortgage and mortgare note for the sun of
$6,000.00, with interest thereca et the rate of 58 per annum and further
providing for the pmyment of monthly installments of principal and
interest; and

It further appears that the defendents, Samuel Howerd and
Ella Mae Howerd, made default under the temme of the aforessid morigage
note and mortgege by reason of thelr failure to meke the monthly instellments
due thereon on April 1, 1965, which default has continued, and thet by
resson therecf the defendants are now indebted to the Pleintiff in the sum
of $5,679.83, as wmpaid principal, with interest thercon at the rate of
5% yer anmm from April 1, 1565, until paid, plus the cost of this action
accrued and acrudry.

IT IS THEREFORE ORDERED, ADJUDGED end DECREED thet the Plaintife,
Unitaed Gtates of Americm, have and recover judguent sgainst the defendants,
Semuel Howard end Elle Mae Howard, For the sum of $5,679.83, with interest
thereon at the rete of 5i% per anmam fram April 1, 1965, until paid,
plus the cost of this mction acerued and accruing.

IT Y& FURTHER ORDERED, ABNUDGED and DECREED that upon failure of
the defendant to sstisfy Plaintiff's money Judgment herein, an Order of
Sale imsue to the Unlted States Marshal) for the Northerm District of
Oklahome, comranding him to advertise and sell, with eppraisement, the
above-described real property and apply the proceeds Ghereof in setisfac-
tion of Plaintiff's judgment. The residue, if any, to be dsposited with
the Clerk of the Court to ewait further order of the Court.

IT I5 FURTHER ORDERED, ADJUDCED and DECREED thet from and after
the sale of ssid property, wnder and by virtue of this judgment and decree,
the defendents end each of them &nd all persons claiming under them since
the £iling of the couplaint herein be and they are forever barred and

foreclosed of uny right, title, interest or claim in or to the real

property cr any part thereof.

APPROVED: ,
Amas L rhdehe
JAMES E. RITCHIE

Assistent U. 5. Attorney



